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SUBJECT INDEX 


Civil Procedure Code 5 of 1908), S. 11— 
Execution proceedings — Point that subsequent 
execution application was not a fresh application 
finally decided by executing Court—Point cannot 
he re-opened in a subsequent application 30 c 

_.9. 3 )—Successful party — Right to receive 

costs 

_ S. 80 _ See Municipalities —Jammu and 

Kashmir Towns Area Act (7 of 1997), S. 38 (D 

—Proviso * 1 

_.S'. ]()0 —That a person had been in adverse 

possession of property and had acquired mort¬ 
gagee right by prescription is finding of fact 

24a 

_ S. 100 —Concurrent findings of fact—Inter¬ 
ference with 24/' 

_ S. 100 _Question whether document is sham 

29 h 

_ 0. 1, B. 10; 0. 23, By. 1 and 3 — Partition 

suit_Compromise between plaintiff and one set 

of defendants — Decree in terms of compromise 
and withdrawal by plaintiff—Court has no juris- 
diction to transfer other set of contesting defen¬ 
dants as plaintiffs 33a 

_ 0. 8, B. 3 — In pleadings gift denied in a 

general way but no specific plea taken in regard 
to attestation of the deed—At the trial execution 
of deed fully proved but evidence silent in regard 
to its attestation — Party held was not bound to 
call evidence in regard to attestation and rejec- 
tion of the deed on this ground not justified 

29a 

-0. 23, B. 1 - See also ibid, 0. 1, R. 10 

33a 

-0. 23, B. 1 — Suit for partition — Prelimi¬ 
nary decree — Plaintiff withdrawing from suit— 
Suit cannot be dismissed 33b 

-0. 23, B. 3 —Sec ibid, 0. 1, R. 10 33a 

- 0.47, B. 1 —No review on ground of erro. 

neons finding of fact 12a 

-0. 47, B. 1 — Question which might and 

ought to have been raised not raised—No review 
for deciding such question 12b 

Criminal Procedure Code (5 of 1898), S. 74- 
See ibid, S. 497 28b 

- Ss. 104, 304 and -5 33 — J. and K. General 

Criminal Rules, Cb. XII, R. 10—Non-compliance 
with provisions of Ss. 104 and 301 and of instruc. 
tions under R. 10 — Irregularity is of substance 
and not curable under S. 533 36b 

- Ss. 263 (g) and 342 — Summary trial_ 

Examination of accused if obligatory — Non- 
compliance—Effect 21 

- S. 337—See Evidence Act (1872), S. 30 

3G d 

- S. 342—See also ibid, S. 2G3 (g) 21 

- S. 342 — Confessional statement recorded 

under — Use of, against co-accnsed _ (Evidence 
Act (1872), S. 30) 49 a 


Criminal P. C. (contd.) 

- S. 350 (l) — Case re-transferred to original 

Magistrate 13 

- S. 304—See also ibid, S. 104 3Gb 

- Ss. 364, 533 — Discovery of axe and state- 

ment of accused that he committed murder 
with it—No question put to accused about dis¬ 
covery or his statement in examination under 
S. 304—Magistrate cannot use the discovery and 
the statement in convicting accused 36c 

-S. 367 (5)—See Penal Code (1800), S. 302 

30a 

-S. 403 — Prosecution under Ordinance 8 

of 2000 — Discharge — Fresh prosecution — 
Sanction — (Jammu and Kashmir) Ordinance 
VIII (8) of 200G 2b 

- S. 439 — See (J. and K.) Enemy Agents 

Ordinance (8 of 2005), S. 9 (3) 41b 

- S. 491 — See Public Safety — (Jammu and 

Kashmir) Public Security Act, S. 3 4a, c, d 

- S. 497 — Granting bail in non-bailable 

offences — Principles — Duty of police to put up 
accused for trial as early as possible pointed out 

28a 

- S. 497 _Application for cancellation of bail 

—Proof of fact that witnesses are being intimi¬ 
dated by accused — Evidence must be tendered 
and not affidavit—Criminal P. C. (1898), Ss. 74, 
526, 539A 28b 

-S. 526-See ibid, S. 497 28b 

- S. 526 (1) (a) — Fair and impartial trial 

not possible — Confinement of one accused for 
absence of another 1 

- S. 533-See (1) ibid, S. 164 36b 

(2) ibid, S. 364 36e 

- S. 539.1-See ibid, S. 497 28b 

-.8. -562.1_ See also (Jammu and Kashmir) 

Ordinance (8 of 2006), S. 11 2a 

- S. 5C2-.1—Applicability to proceedings under 

Ordinance 8 of 200G—Ordinance (8 of 200G),S. 9 

2c 

_ S. 561 1—To prevent abuse of the process of 

Court 266 

DEBT LAWS 

Jammu and Kashmir Distressed Debtor's 

Relief Act (16 of 2006), Ss. 18 ami 29 —Order 
of Civil Court transferring or refusing to transfer 
case to conciliation Board—When open to revision 
-Test 

- S. 29-See ibid, S. 18 'b 

- S. 29 (1) and (4 )—As amended by Act (24 

of 2007) — Scope — Suit not relating to debt as 
defined by Act can be transferred to conciliation 
I>oard—‘Distressed debtor’, meaning of—Woid 

‘amount’ in S. 29 (4) if can be construed ejusdem 
generis with debt — (Interpretation of Statutes) 


Subject Index, A. I. R. 


:?idenoe Act (2 of 1872), S. 3-Belief and 
nowledge—Distinction—Fact known by. Court 
l3 ) teeds no proof—(Words and Phrases—'Belief 

[.? nd‘knowledge’) 49c 

5 , _ S. 27 — Accused in police custody — otate- 

^ nent by, leading to discovery of an axe—Accused 
e - urther stating that he killed deceased with the 
:r _How much portion of the statement is 

s idmissible 36/ 

r 30 — Sfe also Criminal P. C. (1898), 

k 342 * 49 “ 

le _ Ss. 30, 133 — Approver’s statement not 

i implicating himself—Necessity of corroboration— 
* (Criminal P. C. (1898), S. 337) 36<i 

i _S. 30 —Confession must implicate confessor 

49b 

> - S. 3-5 — Revenue records — Presumption of 

> correctness—Statement of Patwari based on such 

i record cannot be lightly brushed aside 53c 

i - S. 60 —Witness not deposing from personal 

knowledge but brought to his notice—Evidence is 
hearsay 28c 

S. 114 —Defendant in possession need not 


prove his title—Plaintiff who is seeking posses¬ 
sion has to prove his title to it 24<f 

- S. 116—See T. P. Act (1882), S. 5 18 

- S. 133—See also ibid, S. 30 36rf 

- S. 133 — Evidence of accomplice — Corro¬ 
boration by retracted confession—Validity 36c 




HIGH COURT RULES AND ORDERS 


ammu and Kashmir High Court Rules and 
Orders, Vol. Ill, R. 16 —Valuation for appeal— 
Suit for pre-emption of house 19 


12 


Indian Independence (Legal Proceedings) 
Order (1947), S. 4 —Execution pending on ap- 
pointed day — Jurisdiction of Court to continue 
execution 30 i 

Interpretation of Statutes 
See also Debt Laws —Jammu & Kashmir Dis¬ 
tressed Debtors Relief Act (1G of 
2006), S. 29 (1) and 4 7a 

-Intention of Legislature—Not relevant 45b 

Jammu and Kashmir Distressed Debtor’s 
Relief Act (16 of 2006)-See under Debt Laws. 
Jammu and Kashmir Egress and Internal 
Movement (Control) Ordinance ( 2006), S. 3 _ 

Attempt to commit offence _ What is—Accused 
going towards border with intention to cross over 
to Pakistan—Arrest at 1GU yards from border- 

(1860) O ^S D 5 iiJ aS DOfc completed ~ (Penal Code 

(Jammu and Kashmir) Enemy Agents Ordi. 

S ' 9 —Order of acquittal 

»y Special Judge—Revision against is competent 

bwfW i 5 TT Revi8i0D againsfc order ol acquittal 
Onl/^f 1 J , Udge '? 6viewing Judge - of- 

be ordered (Criminal p - °- 

1962 Indexes (J & X) 16 (2 pages) ^ 



1952 Jammu & Kashmir -j 

(Jammu and Kashmir) Food Offences (En¬ 
hanced Penalties) Ordinance (3 of 2006) r 

S. 11— Order by Special Magistrate — Appeal to 
Sessions Judge — Revision to High Court against 
order in appeal not barred 45a 

Jammu and Kashmir General Criminal Rules 

—Chap. XII, R. 10—See Criminal P. C., S. 164 

36b 

Jammu and Kashmir High Court Rules and 
Orders— See under High Court Rules and Orders. 
(Jammu and Kashmir) Ordinance l S of 2006 j 
S ee also Criminal P. C. (1898), S. 403 2 b 

_S. 6—See Criminal P. C. (1898), S. 561-A 

2c 


- S. 11 —Power of High Courts under S. 561-A, 

Criminal P. C. not taken away 2n 


(Jammu and Kashmir) Public Security Act 

(15 of 2003)—See under Public Safety 

Jammu and Kashmir Rights of Prior Pur¬ 
chase Act (2 of 1993), Ss. 14 and 15 — Words 
"agricultural land” in S. 14 include agricultural 
land in village and also in urban area—“Immov. 
able property" does not include agricultural land 

20 

- S. 15—See ibid, S. 14 20- 


Jammu and Kashmir Tenancy Act (2 of 1950) 

—See under Tenancy Laws 

Jammu and Kashmir Towns Area Act (7 of 

1997, Smt.)—See under Municipalities 

Limitation Act (9 of 1908), Art. 144— Adverse 
possession — Burden of proof — Nature of evi¬ 
dence 24c 

- Art. 182— Revival of application 30a 

■Art. 182 (2) — “Where there has been an 


appeal” _ Appeal against order refusing to jet 
‘aside ex parte decree jq. 

Muhammadan Iaw_Marriage — Minor—Right 
to repudiate _ Marriage of minor daughter con¬ 
tracted with consent of father — No option to 
repudiate on attainment of puberty 43 

-Succession—Custom U 

MUNICIPALITIES 

Jammu and Kashmir Towns Area Act (7 of 

1997 Smt.), S. 38 (l), Proviso _ Notice oan be 
waived — Plea of want of notice taken at late 
stage when limitation for fresh suit had expired— 
Plea held waived—(Civil P. C. (1903), S. 80 47 


Penal Code (45 of 1860), S. 30^-Evidence of 
murder—Motive, how for relevant 22 

—— S. 302 —Sentence—Discretion—IIow to use 
—(Criminal P. C. (1898). S. 367 (5)) 3 6ft 

- S. 420 —Ingredients — False representation 
to accused s knowledge at time of making it must 
be proved 

S. 511—See Jammu it Kashmir Egress and 
Internal Movement (Control) 
Ordinance (2005), S. 3 55 .. 


Subject Index, A. I. R. 1952 Jammu A Kashmir 


6 

Preventive Detention Act (4 of I960)—See 
under Public Safety. 

Provincial Small Cause Courts Act (9 of 

1887). S. 25 —Interference on question of fact 2^ 

_ Art. 8 —Rent—Meaning of 15 

Public Gambling Act (3of 1867),S. 5 —Search 

warrant—Defects in—Wrong procedure—Effect 

14 

PUBLIC SAFETY 

(Jammu and Kashmir) Public Security Act 

(15 of 2003), S. 3 — Power of High Court — 
Criminal F. C. (1898), S. 491 4,! 

_ S. 3—Detention under — Grounds for, need 

not be supplied to detenu—Preventive Detention 
Act (1950), S. 7—Applicability 46 

_ S. 3— Prior order of externmeut — Subse¬ 
quent immediate order of detention —\alidity— 
Criminal P. C. (1898), S. 491 4c 

_ S. 3—Order of detention under, passed and 

signed by a sub-divisional Magistrate at a time 
when that sub division had been converted into a 
district and when he had ceased to exist as sub- 
divisional Magistrate — Order is invalid — Cri¬ 
minal P. C. (1898), S. 491 d 4d. 

Preventive Detention kef (4 of. 1950), S. 7— 
See Public Safety — Jammu A Kashmir Public 
Security Act, S. 3 45 


TENANCY LAWS | 

Jammu and Kashmir Tenancy Act (2 of I 

1980) —Suit by three persons for ejectment ofl 
tenant ou ground of bona fide personal cultiva-l 
tion—Plaintiffs already in joint possession of 28| 
kauals and 10 marlas of Abi and kukshki land—I 
Each one of the plaintiff’s eaunot be said to bel 
in cultivating possession of 17 kanals of land—I 
Plaintiffs held were entitled to a decree 53a 1 

- S. 15- A (as amended by Act 7 of 2005 )— I 

Claim to status of protected tenant —Proof 536 1 

- S. 57.A —Tenant ejected by person other j 

than landlord — Tenant cannot apply under 
S. 57-A for reinstatement 44a 

-S. 57-A — Order under ultra vires — Inter¬ 
ference in appeal 446 

Transfer of Property Act (4 of 1882), Ss. 5 
and 109— Transfer — Meaning of—Lease—Sub- 
sequent partition between lessors—Evidence Act 

(1872), S. 110 18 

-S. 106-See ibid, S. lit. 35 

- S. 109—See ibid, S. 5 18 

_ Ss. 116 and 106 —Tenant holding over with- 

out consent of lessor—Dispossession by landlord 

_Subsequent obtaining of possession — Effect— 

He can be ejected without any notice 3c 

Words and Phrases — 'Belief and knowledge - 
See Evidence Act (1872), S. 3 49 > 
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(C. N. 1) 

A. I. R. (39) 1952 JAMMU AND KASHMIR 1 
JIA LAL K1LAM, J. 

Rasul Dar and another. Accused — Applicants v. 
Alt. Jani, Non-Applicant. 

Criminal Transfer Application Nos. 16 and 17 of 
2008, D/- 25 Sawan 2008. 

Criminal P.C ., (1898), S. 526 (1), (a) — Fair and 
impartial trial not possible — Confinement of one 
accused for absence of another. 

The mere fact that tlie magistrate thought that 
one of the accused persons was respoyisiblc for the 
absence of some other accused, would in no way 
justify the action of the Magistrate in having 
placed him in judicial lock up, on the contrary the 
Magistrate ought to have realised that depriving 
people of their liberty iji such an unceremonious 
manner is nothing short of unlawful imprison¬ 
ment. No provision of law exists anywhere by 
which a Magistrate can confine a person for the 
absence of another man. Anxiety to secure a 
speedy trial does not justify the use of such 
methods. The mere fact that tlie other accused 
appeared before the Court on the subsequent day 
of the arrest and confinement of the accused would 
not make the illegal act legal and shall certainly 
create a strong and a reasonable apprehension in 
the mind of the accused that a fair and impartial 
trial or inquiry cannot be had before the Court 
in which the trial is pending. Chitaley's Criminal 
P. C. (Page 2907 ) cited with approval. (Paras 4, 5) 

Anno: Criminal P.C.. S. 526, N. 5. 

Applicant ia,lZ ’ ,0T acCUSed ' M ' S • Kak • ^ Non - 

m two transfer applications 
nVoi^f tted .T by - the accused in two criminal com- 

**** Dar ' & others and Jani v. 
b others — pendmg in the Court of the 

?f by thfeSS* * Anantnag and wiu be dls P° sed 

(2) The first complaint Jani v. Aziz Dar a 

Section^345 R d pr °V 16th Baisakh 2007 under 
^h 345, <. RP ’ C ’’ The wen t on for some 
adjourned to 5th Jeth 2008 for 
recording; defence evidence. On that dav one of 

Sound C ofSin^ 0hail !, ad Dar absented himself on 

a Jl d an application to that effect 
of b w itted by , him th e Court. This applica¬ 
nt it ™ was rejected by the Court on the ground 
cate A acc °mPanled by a medical certifi 

^ ^ arrant ■ was - therefore, issued 
DarMt ^^r dDar - About accused No. 1 (Aziz 
Ponsihle th??£ lD the . order that he was res¬ 
and absenc e of Mohamad Dar accused 

11131 he ahaU^e con- 

s , “ the judicial lock-up as long as he does 
1952 J. & K./l 


not produce Mohamad Dar. In pursuance of this 
order Aziz Dar was put in the judicial lock-up. On 
the next day, i.e., 6th Jeth 2008 Mohamad Dar pre¬ 
sented himself before the Court and it was ordered 
by the Court that "Rasul Dar" accused be now 
released from custody. Here it may be stated that 
Rasul Dar was not an accused in this case, nor was 
Rasul Dar ordered to be put in custody in this 
case. I wonder, how Aziz Dar accused No. I, for 
whose being placed in custody the order was made 
on 5th Jeth 2008, was released on 6th Jeth 2008, 
when the order for release was made for another 
person by name Rasul Dar who was not at all an 
accused in this case. 

(3) The other complaint — Jani v. Rasul Dar & 
others was lodged oil 16th Chet 2007. The order 
for summoning the accused was made on the same 
day. The order of the next day, i.e., 17th Chet 2007 
shows that the complainant Jani and accused 
No. 1, Rasul Dar were present and the case was 
fixed for 11th Baisakh 2008. On 11th Baisakh the 
other two accused did not appear to have been 
served and the case was fixed for 5th Jeth 2008. On 
5th Jeth 2008 another queer order was made by the 
Court in which the Magistrate writes that "the 
two accused are absent because of the delaying 
tactics of the accused No. 1. "He therefore ordered 
that accused No. 1 be put in the Judicial lo'ck-up 
On the following day the other accused also pre¬ 
sented themselves before the Court with the result 
that Rasul Dar was released from custody 

(4) In the applications now before me, it is 
urged that the Magistrate's mind is working in a 
manner which would not infuse any great con¬ 
fidence in his capacity to deal with the case in a 
fair way. It was further argued that the orders 
that have been passed by the Court whereby some 
ff cused . ln , bot h the cases were illegally sent to 
tJie judicial lock-up shows that the accused persons 
cannot get impartial justice from him. An explana- 
tion was called from the Magistrate as to why he 
should hsive adopted a procedure which is warrant¬ 
ed neither by law nor by any other civilized canons 

By his explanation he has not at all 
Position and does not seem to have 
th f l - the actI0n taken by him in putting 
beaccUS6d ,n confineme nt without any rhyme or 
reason and on a mere suspicion that they may be 
responsible for the absence of the accused is to 
say the least a flagrant misuse of powers and a 
“^travesty of justice. All that he says is that the 
wo accused m two different complaints were order¬ 
ed to be confined in Judicial lock-up only for the 

cus?d Se Th £ P S mpr rin f g tbe . presence of the other ac- 
that th? fact that the Magistrate thought! 

that the accused persons placed in confinement! 
were responsible for the absence of Tome'S? wl 


2 Jammu & Kashmir Janki Nath v. State (Jia Lai Kilam J.) 


cused, would in no way justify the action of the 
Magistrate in navmg piaceu them in juaieial io.k 
up. On the contrary tne Magistrate ougnt to have 
realized that depriving peopie oi their iibex y in 
sucn an unceremonious manner is nothing short o: 
unlawiul imprisonment. As against thi^ me Magis¬ 
trate has snown tiiat he has quite a scanty regard 
lor the sacred character 01 human lioerty. No pro¬ 
vision 01 law exists anywnere by which a Magis¬ 
trate can coniine a person 101 * tne absence oi 
another man. It is however for the Government 
to see how to put a cheat to the unbridled misuse 
ot one’s oifiaai powers, out lor my part i wornd 
like to note down that the Courts oi law snouid 
always maintain a digmhed atutuae oi impartiality. 
They should not act in a manner smacking oi un¬ 
due * pressure. Acting thus is sure to go a long 
way in undermining the confidence which every 
citizen is expected to have and should have in 
course oi law. 

(5) It has been argued on behalf of the non- 
applicant Jam that the Magistrate acted in the 
manner in wnich he did lor no other reason but 
that ol ensuring a speedy trial of the case. But 
.anxiety to secure a speedy trial does not justify the 
’use oi* methods in vogue in medieval times, when 
unbridled vagaries of human mind took the place 
of law. The law on the subject has been enunciated 
in the following words: 

“The law has regard not so much perhaps to the 
motives which might be supposed to bias the 
judge as to the susceptibilities of the litigant 
parties. One important object, at all events, is 
to clear away everything which might endanger 
suspicion and distrust of the tribunal and so to 
promote the feeling of confidence in administra¬ 
tion of justice which is so essential to social order 
and security.” (See Chitaley's Criminal P. C. 
page 2907). 

Besides that what ground had the Magistrate to hold 
that the other accused whom he ordered to be con¬ 
fined in the judicial lock-up were responsible for 
.the absence of the other accused? The mere fact 
that the other accused appeared before the Court 
on the subsequent day of their arrest and confine¬ 
ment of the accused persons would not make an 
illegal act legal and shall certainly create a strong 
and a reasonable apprehension in the mind of the 
accused persons that a fair and impartial trial or 
inquiry cannot be had before the Court in which 
the trial is pending. 

(6) Under these circumstances. I have no otner 
alternative belore me but to order that the two 
cases — Jani v. Aziz Dar k others and Jani v. Rasul 
Das k others — be transferred from the Court of 
the District Magistrate Anantnag to sOme other 
Court. I, therelore. order that the two criminal 
complaints (Jam v. Aziz Dar and others and Jani 
v. Rasul Dar k others) pending in the Court of 
the District Magistrate Anantnag be transferred 
to the Court of the Sub Judge Magistrate Anantnag 
(Adtil. District Magistrate. Anantnag i. 

Petitions allowed. 


(C. N. 2) 

A. I. R. (39) 1952 JAMMU AND KASHMIR 2 
JANKI NATH WAZIR C. J. AND 
JIA LAL KILAM J. 

Janki Nath Kaul. Petitioner v. State. 

Criminal Misc. Appln. No. 14 of 2008. D/- 20 
Bhadoon 2008. 

(a) (Jammu and Kashmir) Ordinance (VIII (8) 
ol 2006) S. 11 — Pcncer of High Courts under 
S. 561-A Criminal P. C. not taken away. 

All that has been taken away from the High 
Court is the power of revision and nothing more, 
and the High Court has got powers to see if sub¬ 
stantial justice is done in a case started under the 


A. I. R. 

provisions of the ordinance. AIR (33) 1946 P C 
io* aud a i K UO) U4i Pat is uisting. t Para 3) 

(o) Criminal P. C. (1898) S. 403 — Prosecution 
under Orainance Vims) of 100 o — Discuarge — 
Fresh prosecution — Sanction — (Jamu and Kash¬ 
mir) Ordinance VIIK3) oj 2006. 

One J. was prosccutea aiong with some other ac¬ 
cused person* in me Court oj Magistrate Srinagar 
jor ojjcnces under Ss. 3 and 4 oj Ordinance No. 
Vili oj 2006 and See . 400 K. P. C. The prosecution 
was launched on loth sauan 20o7. Tne Magistrate 
accepted tne request oj tne prosecuting Suo-Inspec- 
tor Co wundruw tne case against J. and an order 
oj discharge was passed in favour of J. 

• Heid' tnat if J. was to oc proceeded against 
under the provisions of the Ordinance after his 
discharge, he could not be proceeded against in the 
same proceedings. A fresh prosecution was absolu¬ 
tely necessary. J having once been discliaryed, a 
fresh complaint and a fresh prosecution was neces¬ 
sary, but jor such fresh prosecution, sanction jrom 
the Revenue Minister was necessary. AIR (23) 
1936 Cal 356 Rel. on. (Paras 4, 5) 

Anno. Cr. P. C. S. 403 N. 13. 

(c) Criminal P. C. (1898) S. 561-A — Applicability 
to proceedings under Ordinance VII1 (8) of 2006 — 
Orainance (VIII (8) oj 2006) S. 9. 

Section 561-A Criminal P. C. is not contrary to 
any of the provisions oj Ordinance No. VIII of 

2006 and as such it can apply to the proceedings 

taken in Special Magistrate s Court when the facts 
of the case warrant its application. (Para 6) 

Anno : Cr. P. C. S. 561 A. N. 1. 

Janki Nath Bhat, for Petitioner — Assistant Ad¬ 
vocate General, jor the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

( 46) A I R 133) 1946 P C 169: 147 Cri L J 923) 

tPr 3) 

1*36) AIR (23) 1936 Cal 356: (37 Cri L J 758 F B) 

(Pr 4) 

1*43) A I R (30) 1943 Pat 18: (44 Cri L J 273 FB) 

(Pr 3) 

JIA LAL KILAM J: This is an application by 
one Janki Nath Kaul minor under S. 561-A Criminal 
P. C. and arises out of the following facts: 

(2) Janki Nath Koul was prosecuted along with 
some other accused in the Court of Pandit Lassa 
Kuk Special Magistrate Srinagar lor offences under 
Ss. 3 and 4 of Ordinance No. VIII ol 2006 and .S. 409 
R. P. C. The prosecution was launched on 30th 
Sawan 2007. On 8th Bhadon 2007 an application 
was made to the Special Magistrate by the Pro¬ 
secuting A. S. P. (Mr. J. N. Zutshi) whereby he 
sought permission to withdraw the case against 
Janki Nath Kaul. The Magistrate by an order of 
the same day accepted the request of the prosecut¬ 
ing Sub-Inspector, and an order or discharge was 
passed in favour of Janki Nath Koul. The case 
proceeded on against the other accused and Janki 
Nath Koul, was examined as a witness 
for the prosecution. On 29th Bhadoon 

2007 the learned Magistrate framed charges against 
two of the accused by name Niranjan Nath and 
Akbar Shah under S. 4 of Ordinance No. VIII ot 
2006 and discharged accused Nos. 4 to 7. In the 
meanwhile the Court of the Special Magistrate 
Srinagar was abolished and the case was transfeirea 
to the Court of the Sub-Divisional Magistrate Anan¬ 
tnag who was invested with powers to try the caseo 
under the aforesaid ordinance. The prosecution 
moved the Special Magistrate Anantnag to take 
proceedings against Janki Nath also. The special 
Magistrate bv his order dated 9th Magh 2007 order¬ 
ed that Janki Nath be arraigned along with the 
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other accused to stand his trial in the case. It 
may be stated here that the case was withdrawn 
bv the prosecuting A. S. P. after he had been allow¬ 
ed by the District Magistrate Kashmir to do so. 
The learned Sub-Divisional Magistrate held that 
the District Magistrate was not empowered to 
withdraw the case unless he was special¬ 
ly authorised by the Government to do so. Against 
this order Janki Nath went in revision to the 
District Magistrate Kashmir who by his order dated 
20th Baisakh 2008 rejected the same. Janki Nath 
has now submitted this application to this Court 
under S. 561-A Criminal P. C. with the prayer that 
the order by which he has been impleaded as an 
accused, be set aside. It may be stated here that 
the Court of the Sub-divisional Magistrate held a 
de novo trial and framed charges against Janki 
Nath under Ss. 3 and 4 of the Ordinance No. VIII 

of 2006 . 

(3) A preliminary objection has been taken by 
tlie learned Assistant Advocate General against the 
maintainability of the present petition. He bases 
his argument on S. 11 of the aforesaid Ordinance 
which runs as follows: 

"Notwithstanding the provisions of the Code of 
Criminal Procedure, 1989 or of any other law for 
the time being in force save as provided in this 
ordinance, no Court shall have authority to re¬ 
vise any order or sentence of a Special Magistrate 
or to transfer any case from any such Magistrate 
or make any order under S. 491 of the Criminal 
P. C. 1989.*' 

His argument is that according to S. 11 no Court 
shall have authority to revise any order of a Spe¬ 
cial Magistrate. He further argues that an appli¬ 
cation under S. 561-A is in essence an application 
for revision and as such this Court cannot enter¬ 
tain the present application. In support of his 
argument he has drawn our attention to ‘Kumar 
Singh v. Emperor*, AIR (33) 1946 P C 169 and 
‘Banwari Gope v. Emperor', AIR (30) 1943 Patna 
18. In A I R (33) 1946 P C 169 it has been held 
that 

"N6 Court can claim inherent jurisdiction to exer¬ 
cise powers expressly taken away by legislation. 
Section 26 of the Special Criminal Courts Ordin¬ 
ance, 1942, expressly takes away all powers of 
Revision by the High Court and consequently the 
High Court does not possess inherent jurisdiction 
to interfere with the order of a Special Magistrate 
acting under that Ordinance.*' 

Sec. 26 of the Special Criminal Courts Ordinance of 
1943 is reproduced both in A I R (33) 1946 P C 
169 and AIR (30) 1943 Pat 18. The rulings given in 
these two Judgments are based upon S. 26, and so 
far as the law that has been enunciated in these 
two rulings on the basis of that section is concern¬ 
ed, we have absolutely no quarrel and we are rather 
in respectful agreement with the view taken there¬ 
in ® ut , when we compare S. 26 of the Special 
criminal Courts Ordinance with S. 11 of Our Ordi¬ 
nance, we find that the law enunciated in these 
rulings cannot be deduced from S. 11 of our Ordin¬ 
ance. S. 26 of the Special Criminal Courts Ordinance 
runs as follows: 

“Notwithstanding the provisions of tha or 
of any other law for the time being in force, or 
of anything having the force of law by whatever 
authority made or done, there shall, save as pro¬ 
vided in Ordinance, be no appeal from any 
order or sentence of a Court, constituted under 

save a® aforesaid, no Court 
ESH&ll have authority to revise such order or sen- 

Z t 0 tr ? nsfer any case from any such 
■court, or to make any order under S. 491 of the 

?^ f e ° r have any Jurisdiction of any kind in res- 
pect of any proceedings of any such Court.” 

Raa J*™** a 11 of our Ordinance and S. 26 of 
I e Special Criminal Courts Ordinance would show 
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that the concluding sentence of the latter ordinance 
which runs as fouows: “or have any jurisdiction 
of any kind in respect of any proceedings of any 

such Court." ^ 

is not to be found in S. 11 of our Ordinance. The 
concluding sentence in S. 26 to which reference has 
just now been made, takes away the jurisdiction of 
any kind from all Courts including a High Court 
in respect of any proceedings taken by any Court 
as constituted under the Special Criminal Courts 
Ordinance. But as against this, as already pointed 
out, this sentence does not find its place in S. 11. 
This would mean thereiore that all that has been 
taken away from this Court is the power of Revi¬ 
sion and nothing more. It may be stated here 
that the power or Revision given to this Court is 
by Statute. Section 561-A Criminal P. C. makes 
only a declaration of those powers which are al¬ 
ways inherent in this Court for making such orders 
as may be necessary to give effeot to any order 
under the Code, or to prevent abuse of the process 
of any Court or otherwise to secure the ends of 
justice. There will be always circumstances in 
which the prescribed rules of procedure may be 
abused or may be so used as to give a mere forma- 
lity to an Act without conforming to the spirit of 
law, and thus obstruct, instead of facilitating, the 
administration of justice. It is true that the powers 
under S. 561-A are not so wide as those given by 
S. 439. These powers have to be exercised very 
cautiously and not capriciously or arbitrarily, so 
that real and substantial justice is done. But even 
inherent powers can be taken away by the Statute. 
No Court can exercise inherent powers which have 
been specifically taken away by the statute. Now 
in S. 26 of the Special Criminal Courts Ordinance 
of 1943 jurisdiction of any kind with respect to 
proceedings before a Court under that Ordinance 
has been taken away from the High Court. But 
not so here. By our ordinance only the revisional 
powers of this Court have been taken away as 
would become evident by reference to S. 11 of our 
ordinance. S. 11 of our ordinance is more or less 
identical in language with S. 26 of the Special 
Criminal Courts Ordinance, with this difference 
that the concluding sentence of S. 26 does not find 
place in S. 11 of our ordinance. The question is 
as to why the legislature of this country has omitted 
this sentence? We must presume that whatever 
the legislature does is done with a purpose, and we 
have no reason to disagree with the 
learned counsel appearing on behalf of 

the applicant who argues that the legis¬ 
lature ha s purposely omitted this sentence from 
S. 11 of our Ordinance, and this has been done to 
reserve the inherent powers of the High Court to 
do justice in extraordinary circumstances, we, 
therefore, are of the opinion that the powers de¬ 
clared inherent by S. 561-A Criminal P. C. have 
not been taken away from this Court and that this 
Court has got powers to see if substantial justice 
is done in a case started under the provisions of 
our ordinance. 

(4) It is argued on behalf of the applicant that 
the accused having been discharged, he could not 
be impleaded again as an accused in the same pro¬ 
ceedings from which he has been discharged He 

JVSiT S ‘ 494 of the Criminal 

la d down that after the Public 
2?** 0 ** the consent of the Court has with¬ 
drawn from the prosecution of an accused 
a » cused s h® u be discharged in respect of 

c !u °? ence or off ences. He concedes that an order 
th» d i** ar ? e , would n °t bar a fresh complaint on 
the same facts. But he submits that the accused 

w d 0 w, t D . b L?{?!^ ded w agalnst in the same proceed- 

the , 0 .th er accused in which he had 
once appeared as a witness. In support of his artm- 
ment he has drawn our attention to ‘Harihar Sinha 
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v. Emperor*, A I R (23) 1936 Cal 356 which is a 
full Bench judgment consisting of five learned 
Judges. It has been held in this judgment that 
•*It is obvious that if the accused is again charged 
in the same proceedings with the same oifence.the 
provision that *he. snail be discharged in reject 
of such offence or offences'* has no real effect. In 
my view the words in question mean 'shall be 
discharged irom those proceedings ana not put 
back into them He may be tried again in other 
proceedings on the same charge, but not in those 
proceedings.’* 

In the head note of this judgment this ruling has 
been summarised in the following words: 

“Where the case against an accused is withdrawn 
under S. 494(a) he is discharged from those pro¬ 
ceedings and cannot be put back into them. He 
may be tried again in other proceedings on the 
same charge, but not in those proceedings.” 

We are in respectful agreement with this enuncia¬ 
tion of law. and from this authoritative pronounce¬ 
ment it becomes obvious that if Janki Nath Koul 
Iwas to be proceeded against under the provisions 
lof the Ordinance after his discharge, he could not 
I be proceeded against in the same proceedings. A 
Ifresh prosecution was absolutely necessary. 

(5) There is yet another point in the case. It 
was on the 9th of Magh 2007 that the Special 
Magistrate ordered that proceedings against Janki 
Nath be started under the provisions of the said 
ordinance. We have already seen that Janki Nath 
could not be impleaded in the pending proceedings 
and fresh proceedings had to be started against 
him. But this the Sub-divisional Magistrate could 
not do. because the Ordinance (No. 8 of 2006) under 
which proceedings were started against Janki Nath, 
and the other accused was amended on 
7th of Bhadoon 2007 and the relevant 
amendment was that no prosecution for 
contravention of the provisions of this 
Ordinance or any order made under this Ordin¬ 
ance shall be instituted without the previous sanc¬ 
tion of the Revenue Minister. We do not find any 
sanction of the Revenue Minister on the file sanc¬ 
tioning the prosecution of Janki Nath. Janki Nath 
having once been discharged, a fresh complaint 
and a fresh prosecution was necessary, but for that 
no sanction was secured from the proper authority. 
The learned Assistant Advocate General requested 
us to give him time to see if sanction was obtained 
from the Revenue Minister, but he has told us now 
that no sanction was ever given by him. 

(6) A faint attempt was made by the learned 
Assistant Advocate General at establishing that 
the Sub-divisional Magistrate was acting as a Spe¬ 
cial Magistrate and as such he was not subordinate 
to the High Court, as the Court of the Special 
Magistrate was constituted by a special Ordinance. 
But a reference to Sub-s. (3) of S. 9 of the said 
ordinance would show that except in matters not 
coming within the scope of Sub-Ss. (1) and (2) of 
S. 9 the provisions of the Criminal P. C. of 1898 so 
far as they are not inconsistant with this ordinance 
shall apply to the proceedings of a Special Magis¬ 
trate. Sub-s. (1) and (2) of S. 9 provide that a 
Special Magistrate is not bound to adjourn a trial 
for any reason unless in his opinion it is necessary 
to make an order of adjournment, and it is further 
provided therein that when once an accused mav 
be tried in his absence if he has once appeared be¬ 
fore a Special Magistrate and if his absence has 
been brought about by the accused himself for the 
purpose of impeding the course of justice, and if 
the behaviour of the accused in Court has been such 
as in the opinion of the Special Magistrate is likely 
to impede the course of justice. Section 11, as al¬ 
ready dealt with above, excludes the interference 
of other Courts in Revision. Barring these special 
rules of procedure it is obvious that the Criminal 
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P C. shall apply in its entirety to the proceedings 
which are taxen in the Court of a Special Magist¬ 
rate. provided they are not inconsistent with this 
Ordinance. In our opinion S. 561-A Criminal P. C. 
is not contrary to any of the provisions of this 
Ordinance (No. VIII oi 2008) and as such it. can 
appiy to the proceedings taken in special Magist¬ 
rate's Court wnen the facts of the case warrant 
its application. 

(7> Under these circumstances we are of the 
opinion that the proceedings that have 
been started against Janki Nath Kaui 
are against law and should not continue. Exercising 
cur powers under S. 561-A Criminal P. C. w T e order 
that the proceedings pending against him in the 
Court of the District Magistrate (Special Magis¬ 
trate) Anantnag be quashed and his bail bond be 
cancelled. 

D.H. Order accordingly. 

(C. N. 3) 

A. I. R. (39) 1952 JAMMU AND KASHMIR 4 
JIA LAL KILAM, J. 

Jagat Ram Aryan, Applicant v. State. 

Criminal Misc. Appln. No. 32 of 2008, D/- 27-7-51. 

(a) Public Safety — (Jammu and Kashmir) Pub¬ 
lic Security Act S. 3 — Poicer of High Court — 
Criminal P. C. (1898), S. 491 . 

Under S. 3 of the Public Security Act the suffici¬ 
ency or insufficiency of material which might have 
satisfied the detaining authority effecting the de¬ 
tention of a person is a matter for the decision of 
that authority alone which passed the order of de¬ 
tention. The High Court has, however, power to 
examine the correctness of the recital about satis¬ 
faction of the detaining authority contained in any 
such order and if it comes to the conclusion that 
the recital is incorrect, it may declare the order to 
be invalid and the detention of the individual con¬ 
cerned to be illegal. (Para 3) 

Anno: Cr. P. C. S. 491 N. 7. 

(b) Public Safety — Jammu and Kashmir Public 
Security Act, S. 3 — Detention under — Grounds 
for, need not be supplied to detenu — Preventive 
Detention Act (1950), S. 7 — Applicability. 

For purposes other than defence, foreign affairs 
and security oi India, the Public Security Act is in 
force so far as the State of Jammu and Kashmir is 
concerned and detention can be ordered under its 
provisions. 

Consequently, an order passed under S. 3 of the 
Public Security Act cannot be said to be invalid 
merely because the detenu is not supplied with the 
grounds of detention. The provisions of S. 7 Pre¬ 
ventive Detention Act cannot apply to such a case 
and the provisions of Public Security do not provide 
for supplying such grounds to the detenu. (Para 4> 

(c) Public Safety — Jammu and Kashmir Public 
Security Act, s. 3-Prior order of e itemment--Sub¬ 
sequent immediate order of detention — Validity — 
Criminal P. C. (1898) S. 491. 

A wavering mind can never be treated as “ a mtna 
satisfied" which is pre-requisite for passing an order 
under S. 3 of the Public Security Act. 

Where on the oral report of a police an order for 
externment icxis passed against the detenue but the 
magistrate shortly after passed an order of deten¬ 
tion against the detenu: 

‘Held' that the order of detention was not valid 
inasmuch as the prior order of externment showed 
that the magistrate was not satisfied as to the neces¬ 
sity of the action taken later on. (Para 7) 

(d) Public Safety — Jammu and Kashmir Public 
Security Act , S. 3 — Order of detention under, pass¬ 
ed and signed by a sub-divisional Magistrate at a 
time when that sub-division had been converted 
into a district and when he had ceased to exist as 
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divisional Magistrate - Order is CrU 

minal P. C . (1898) S. 491. IPara, 8, 10) 

u c Kak H N. Dar and Ram Nath Balgotra, lor 
AppiiCBni — AssI Advocate General, ,or the State. 

^Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases reierred to 
rnm pc alter the Indian Cases). 

(^STa I R 135) 1948 All 414: (49 Cri L j0U ( r p ™jj 

(•43) AIR (30) 1943 Cal 377: (208 Ind Cas 493 SB) 

(• 48 ) Cri Misc Appln No 92 of 2005 (J & K) (Pr 3) 
ORDER: This is an application under S. 491 Cri¬ 
minal P. C. submitted by one Jaget Ram Aryan who 
is this time a detenu in the Central Jail Srinagar. 
In his application the detenu submits that he was 
suffering from some lung trouble and had gone for 
X-Ray examination to Jammu where he was advis¬ 
ed by his Medical Adviser to go to some cooler place. 
In pursuance of this advice, the applicant proceeds, 
that he went to Ramnagar and stayed there with 
his son-in-law for some days, and then came back 
to Udhampur en route to Kishtwar on 29th Jeth 
2008. In his application he further states that at 
Udhampur while he was waiting for a 'orry to 
carry him to Batote on 30th Jeth 2008, 

he was called to the office of the District Magist¬ 
rate Udhampur where he was informed by him 
that he was holding meetings with Sangh 
people in Udhampur and thus making 

his presence there undesirable, and he was ordered 
to leave Udhampur district within 24 hours. Accord¬ 
ing to the detenu he was served a written order and 
was made to sign it in token of his having taken 
notice of it. Thereupon he says that he left the 
District Magistrate’s Court and was proceeding to¬ 
wards the lorry stand when he was again called 
back and another order, and this time, of detention 
was served on him. The applicant states further 
that he is politically-minded Harijan and has been 
taking part in politics for the last 16 years. As a 
member of the Assembly the detenu says that he 
was responsible for the successful passage of a num¬ 
ber of useful pieces of legislation such as the Re¬ 
moval of Beggar rules, compensation to workmen 
etc. He also affirms that he is a firm believer in 
Hindu Muslim unity and during the last disturb¬ 
ances he was deputed by both Hindus and Muslims 
of Kishwar to carry their submissions to the Gov¬ 
ernment of Kashmir regarding the posting of mili¬ 
tary in that area. In the end he says that he was 
accompanied by his daughter to Udhampur but 
after his arrest he was not even allowed to meet 
her, and he knows nothing about her whereabouts. 
This application is supported by an affidavit. 

(2) As against this, the learned Assistant Advo¬ 
cate General produced before me an affidavit by 
Agha Nasir. Agha Nasir I hear is the District 
Magistrate in Udhampur, but he has not described 
himself as such in the affidavit. This affidavit I 
shall discuss in detail at its proper place. But 
meanwhile I would like to make reference to some 
ill-conceived allegations that have been made by 
the applicant in his application about the District 
Magistrate Udhampur, which to say the least about 
them, are simply wild and reckless. May be that 
the applicant is chafing under a supposed or real 
wrong done to him. May be that these allegations 
are the effusions of an afflicted heart, but no 
amount of affliction, even genuine, can justify the 
use of unseemly language. Hard words break no 
bones, but they certainly leave behind a very bitter 
taste in the mouth. Recklessness in expression, use 
gf wild language is to my mind quite unworthy of 
person who claims to be a politician. One would 
t a right sort of behaviour on behalf of politi- 
minded people. Sobriety in expression, cool- 
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ness in thought and strict regard for truth must 
be the guiding factors in the lne of politician^ 
particularly in these days of democracy when we 
nnd politicians charged with very great responsi¬ 
bilities. I have no hesitation in placing on record 
that the allegations made against the person oi 
the District Magistrate are not at ail true. 

^3) But much though I deprecate the attempt 01 
the detenu at dragging the person oi the Uanam- 
pur District Magistrate into the present controversy 
yet I am of the opinion that this application is 
going to succeea. In arriving at the conclusions I 
have solely drawn upon the detention order and 
the affidavit of the detaining authority, I have 
relied only on those statements of the detenu which 
have either been supported by Agha Nasir’s affida¬ 
vit or not contradicted by it specifically. Now m 
the order of detention it is given that the detain¬ 
ing authority was satisfied through poiice and other 
sources that there were reasonable grounds to be¬ 
lieve that the applicant had acted and was likely 
to act in a manner prejudicial to public safety and 
peace. It is a well settled principle of law that under 
S 3 of the Public Security Act the sufficiency or 
insufficiency of material which might have satisfied 
the detaining authority effecting the detention oi 
a person is a matter for the decision of that autho¬ 
rity alone which passed the detention. In fact this 
is the view that has been expressed by me as early 
as 2005 in a similar case 'Devi Saran v. State’, 
Criminal Misc. Appln. No. 92 of 2005. To this view 
I adhere even at the present moment and I make 
no apology in quoting here in extenso a passage 
from the said judgment: 

“The material which is produced before such 
authority may not be sufficient for a Court of 
law for determining whether it was necessary to 
keep the detenue in detention. But the Court 
cannot substitute its own judgment for the judg¬ 
ment of the authority ordering detention, nor 
can the Court go into the question whether the 
grounds which satisfied the detaining authority 
were reasonable or sufficient. It is not a matter 
which can be scrutinized or inquired into by a 
Court of law. If the authority detaining a 
person affirms that it was satisfied that the 
person was acting in a manner prejudicial to 
public safety or peace and the order was drawn 
in strict confirmity with the terms of law, the 
Court cannot question the fact of his satis¬ 
faction. The best judge to decide what is reason¬ 
able satisfaction is the person who effects the 
arrest. But when all this is said this Court has 
yet power to see as to whether the person 
who effects the arrest was a matter of fact satis¬ 
fied or not. If it can be established that the 
person was not as a matter of fact satisfied, 
that there were reasonable grounds for believing 
that any person was acting in a manner prejudi¬ 
cial to the public safety or peace then this Court 
has jurisdiction to interfere.” 

From the above enunciation of law it becomes clear 
that the High Court has power to examine the 
correctness of the recital about satisfaction of the 
detaining authority contained in any such order 
and if it comes to the conclusion that the recital 
is incorrect, it may declare the order to be invalid 
and the detention of the individual concerned to 
be illegal. Such being the state of law, we shall 
have to see now as to whether the recital about 
satisfaction in the said order is correct and secondly 
if the order has been passed according to law. 

(4) Before proceeding further, I might examine 
one main argument which has been advanced by 
the learned counsel on behalf of the detenu. Much 
strep has been laid upon the fact that no grounds 
of detention have been revealed to the detenu at 
the time of his arrest which according to the 
learned counsel makes the detention illegal. In 
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support of this argument reference has been made (5) But all this casts a greater duty on this Court 
to ihe Preventive Detention Act of 1950 assented to exercise its powers of scrutiny according to law 
to by the President of the Indian Union on 25-2- with very great vigilance. It is true that abnormal 
1950.' It is argued that this Preventive Detention circumstances can only be met by abnormal legis- 
Act of 1950 supplants the Security Act now in force lation. "in time oi emergency” it has been pointed 
here in the State. But the learned counsel appear- out by Calcutta High Court (in a case reported as 

ing on behalf of the detenu has missed the relevant ’Shilenath v. A. E. Porter’, AIR (30) 1943 Cal 377) 

passage in the Preventive Detention Act of 1950. that 

which would show that the Preventive Detention "the executive have to be given extraordinary 
Act of 1950 shall not apply to the State ol Jammu powers which may have the effect of keeping out 

& Kashmir except to the extent to which the pro- to some extent judicial scrutiny of acts done by 

visions of this Act relate to preventive detention the executive. ’ 

lor reasons connected with deience, foreign affairs But I am in respectful agreement with their Lord- | 
and security of India. To meet this argument it ship’s in their view that when through some un- j 

was vehemently pressed by the learned counsel that expected crevice in these barriers against judicial 

acting against public safety and peace itself comes scrutiny, a voice against an illegal act does reach 

within the purview of acting against the defence the High Courts it becomes their duty to be vigi- 

and security of India as occurs in Section 1 ol the lant and to see that the liberty of none of the 
Preventive Detention Act of 1950. It is further State subjects is touched except in strict compli- 

argued that under Section 7 of this Act grounds for ance with law and neither the clouds of war nor 

the order of detention must be disclosed to the the dust ol political upheaval must be allowed to 

person affected by the order of detention. It is obscure the vision of the High Courts or blur that 

true that if the detention of a person is brought strict scrutiny which the Hign Courts must always 

about under the provisions of the Preventive Deten- bring to bear upon any action which savours of 

tion Act of 1950 for any reasons connected with oppression or injustice. It can be denied by no 

the foreign affairs, defence or security of India sane person that acting like this is the duty for 
even by the Kashmir Government, the grounds of this Court. 

the order should be disclosed to the person de- (6) Now let us go to the merits of the case. As 
tamed and if such grounds are not disclosed to has already been pointed out, the detaining autho- 

him at the time of his detention or soon after, such rity in his order states that he was satisfied through 

detention would be invalid. But the learned coun- poiice reports and other sources about the sections 

sel appearing on behalf of the detenu has clean of the cietenu which were prejudicial to public 
lorgotten that the detention of the person (Jagat safety and peace. In Para. No. 6 of his affidavit, 

Ram Aryan) has not been brought about for any the detaining authority writes that the reports 

reasons which are connected with defence, foreign about the prejudicial activities of the detenu were 

■ affairs or security of India. The detention order oral. Reading the affidavit along with the order, 

against him has* been passed for his acting in a the meaning of the detaining authority becomes 

tinanner prejudicial to public safety and peace and obvious: that the police came to him and told him 

not for any reasons which are connected with de- by words of mouth that the detenu was acting 
fence, foreign affairs or the security of India. As prejudicially to public safety or peace. The de- 
such the Preventive Detention Act of 1950 cannot tention order if read without the help of the affida- 

have any bearing with the facts of the present vit, would lead one to the inference that the re¬ 
case. It is, therefore, obvious that the applicabi- ports which were sumbitted to him by the police 

lity of Section 7 of this Act, so far as the disclosure were in writing. But as no written reports were 

of the grounds of detention is concerned, does not made to him by the police, the detaining authority 
apply. According to the Security Act as is in force came forward with the statement that the reports 
in the State, no grounds of detention need be dis- were made orally. Since no written reports were 
closed to the detenu. It is argued on behalf of the made to the detaining authority, it would simply 
detenu that such an interpretation would lead to show that there was no record with the police 
very anomalous results. The learned counsel’s argu- existing against the detenu, I presume that the 
ment in this behalf is that acting prejudicially to police send their diaries regularly about the un- 
the defence, foreign affairs or security of India is desirable activities of the people to the Magisterial 
more reprehensible act than acting against public head of the District. Since the detaining authority 
salety and peace in a state or in a corner of a State, says that the reports submitted to him by the police 
It is pointed out that for an act which is of a major were oral, it further shows that the detenu was not 
serious character, grounds of detention have to be even mentioned in the diaries. This by itself would 
disclosed to the detenu, but for a minor dereliction show that the detention of the man was brought 
he can be kept in detention for an unlimited period about not as a result of mental satisfaction of the 
of time without any judicial scrutiny. To all this detaining authority about the prejudicial activities 
the learned counsel adds that under Section 9 of of the detenu. This, at any rate, makes it at least 
the Preventive Detention Act of 1950 (Union Act) questionable as to whether the detaining authority 
any person detained under its provisions can get was a matter of fact convinced of the necessity of 
his case scrutinized by an Advisory Board consti- the action taken by him. 

tuted of members qualified to be appointed as (7) But the matter does not stop here. In para. 
Judges of the High Court. But such a provision No. 4 of his application the detenu has stated that 
docs not exist in the Statute as obtains in our the first order which was passed against him was 
State. All this may look or may even be anomalous . that he should leave the limits of Udhampur dis- 
in character, but it cannot be lost sight of that trict within 24 hours. It may be stated here that 
the Courts of law have to administer the law as it the detenu does not belong to Udhampur district 
is. If there are any anomalies or anachronisms in but belongs to Kishtwar which isinDoda district. He 
law, it is for the public opinion to assert itself and further states in his application that even the Sub¬ 
make the legislature of the country to bring about Inspector of Police, Udhampur while coming out 
amendments in law. But as long as law is not of the Court of the District Magistrate publicly de- 

changed, the Courts of law have to administer the dared before Jagan Nath Vakil and others that 

law at it is. I definitely hold that for purposes an externment order was passed against the de- 
other than defence, foreign affairs and security of tenu. This allegation of the detenu has not been 
India, the Public Security Act is in force so far denied by the detaining authority in his affidavit 

is the State of Jammu and Kashmir is concerned which is fairly detailed document. Therefore for 

And detention can be ordered under its provisions. the purpose of this case I must treat this allega- 
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♦inn as correct. If there was no substance in this 
the detenu, there was nothing to pre¬ 
vent the detaining autnonty aom challenging it in 
Ills affidavit because tne anegation is such as has 
a very important bearing upon the decision ol tms 
case It now becomes ciear that at the time tne 
detaining authority made the externment order he 
did not Una it necessary to pass a detention order. 
This snows that in the first instance when tne ex- 
cernment order was made, the detaining authority 
wasjnot satisfied about the necessity of the action 
taken later on. Rather it goes to show that the mind 
of the detaining authority was wavering till then, 
iflwavering mind can never be treated as "a mind 
satisfied'’ which is pre-requisite for passing an order 
under Section 3 of the Public Security Act. As such 
I am definitely of the opinion that the order of 
detention cannot be brought strictly within the pur- 
view of Section 3 of the Public Security Act. 

(8) There is yet one more point which is indeed 
very important in the whole case and would show 
the slipshod manner in which action is taken by 
responsible officers when even the liberty of a 
citizen is being dealt with. The order of detention 
passed by the detaining authority has been signed 
by him as Sub-Divisional Magistrate. Now it may 
be stated here that Udhampur had ceased to be 
a subdivision from 5th Jeth or at the most 
from 25th Jeth 2008 and had become a full-fledged 
district. The Wazir Wazarat, thenceforth came to 
be called as Deputy Commissioner with enhanced 
powers. All Deputy Commissioners were appointed 
ex-officio as District Magistrate in each district. 
This order of the Government has been published 
in the Government Gazette of 25th Jeth 2008. The 
order of detention has been made on 12th June 1951 
corresponding to 30th Jeth 2008. Prom this it be¬ 
comes clear that there existed no sub-divisions on 
that day and no Sub-Divisional Magistrates, and if 
an order is made by a person in exercise of powers 
of an officer who does not exist, and whose terri¬ 
torial jurisdiction also does not exist, such an order 
cannot stand even for a minute. 

(9) In 'Ganesh Prasad v. Makhna', AIR (35) 1948 
All 414 it has been held that 

"whenever powers of this kind or indeed other 
special statutory powers are conferred they must 
be exercised by the authority in the manner 
specified in the Statutes in strict conformity with 
the provisions thereof and the Court can see 
whether this is done." 

(10) Now in this case we find that the Sub-Divi¬ 
sional Magistrates having ceased to exist, and their 
territorial jurisdiction also having ceased to exist, 
no order could be passed by a person who was once 
a Sub-Divisional Magistrate but had ceased to 
exist as such. Under these circumstances I hold 
that the order passed by Agha Nasir in his capacity 
as Sub-Divisional Magistrate is an order passed 
by an unauthorised person and as such it cannot 
be sustained. Taking all this into consideration, I 
hold that the detention of Jagat Ram Aryan of 
Kishtwar is improper and that he be released from 
custody forthwith. 

Detenu released. 


(C. N. 4) 
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•cope — Suit not relating to debt as defined by 


tressed debtor\ meaning of — Word ‘ amount ’ in 
S, 29 (4) if can be construed ejusdem generis With, 
a'eot — (Interpretation oj statutes.) 

A suit not reiatmg to aeot as contemplated by tne 
Distressed Debtors lieiiej Act as amended by Act 
XXIV 0 ) 2007 can be transjerred to the Hoard oj 
Conciliation under S. 29 oj the Act. i Paras 8, Id) 
In substituting the word 'amount’ ]or the word 
•debt' in S. 29 (4) of the Act by tlie Amendment 
Act (XXW o) 2007) the legislature, had some ob¬ 
ject m view and the object couid only be to make 
a. 29 , applicable not omy to cases oj debts out also 
to others. One oj the recognised canons oj con¬ 
struction of a Statute is to interpret it so as to 
avoid imputing an absurdity to the legislature. To 
accept tne contention that the scope oj S. 29, is 
precisely the same with a new wora "amount", as 
it was oejore when the word "debt" occurred there¬ 
in, will clearly amount to imputing to the legislature 
a jutile act which served no legislative purpose. 

(.Para 11) 

The term 'Distressed debtor' as defined in S. 2 
must be taken in relation to each debt due Jrom 
him and not qua all debts due jrom him. The term 
is a relative term and a person is impressed with 
tlie character oj ‘distressed debtor' m relation to 
one or more oj the debts due jrom him but not 
as regards others which do not fall within the 
dejinition. (Paras 14 and 19) 

The amendment made by Act XXIV oj 2007 has 
recast the whole oj Section 29 and Subs. (4), as 
now stands is radically different to the original 
Subs. (4) under S. 29 as amended. (Para 15) 
The word 'amount' in Section 29 cannot be con- 
trued ‘ejusdem generis' with the word 'debt' as- the 
word 'amount' does not follow the word ‘debt.’ Un¬ 
less there is a genus or category there is no room 
jor tlie application of the 'ejusdem generis' doc¬ 
trine. (para 17) 

Anno: Civil P.C., Preamble N. 7. 

(b) Debt Laws— Jammu and Kashmir Distressed 
Debtor's Relief Act (16 (XVI) of 2006), Ss. 18 and 
29 — Order of civil Court transferring or refusing 
to transfer case to Conciliation Board — When open 
to revision — Test. 

Under Section 18 of the Act, any order, right or 
wrong, which the Court is empowered to pass under 
the Act, cannot be challenged in revision. If, how¬ 
ever, the Order which the Court has passed, is in 
excess of the jurisdiction conferred upon it by the 
Act, it cannot be one passed under the Act. Such 
order can be challenged in revision. The test in 
each case ivill be whether in passing an order the 
Court acted within its jurisdiction and this will de¬ 
pend upon the circumstances of each case. 

Hence an order of civil Court that ' a case 
should or should not be transferred to the concilia¬ 
tion Board under Section 29, even if erroneous will 
not be open to revision if the Court had jurisdiction 
to decide the question. ’ ( p r 20 ) 

Jaswant Singh, Assisant Advocate-General, for 
the State. L. N. Sharma and H. N. Dor, for 
Opposite Party. ’ 

Case referred to: 

1’50) Civil Revn. No. 62 of 2007 FB (J & K) 

NIAMAT ULLAH (President): This is^re- 
ference under Section 71 (1) of the Jammu & Kash- 
ConsUtuUon Act 1996, by Shree Yuvaraj Baha- 
exercise of the powers conferred on him 
t U ?\ of nk ntetoess the Maharaja 
P“«i in the Gazette Extraordinary 
dated the 7th Har, 2006. The Board are required 
to tender their "advice” on the first two out of 

“7®** qu f s . tions deci ded by a Full Bench of the 
High Court In Civil Revision No. 62 of 2007: 'Dewan 
Degambar Sain v. Pt. Lachhman Dass.’ 
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(2) The precise questions, on which the Board 
are called upon to advise, will be quoted at a more 
appropriate p*ace later on. 

13) To make opinion of the Board on this refer¬ 
ence sed-contained it is necessary to state concisely 
the circumstances which have led to it. 

(4> Under the Jammu and Kashmir Constitution 
Act, 1996, His Highness the Maharaja Bahadur _ha$ 
plenary power ox legislation. Under Section 5 of 
mat Act all powers, legislative, executive and judi¬ 
cial, in relation to the Slate and its Government 
are declared to be vested in His Highness. These 
powers have now devolved on Shree I’uvaiaj Bana- 
dur under the Proclamation above referred to. It 
is clear that the legislative machinery in the State 
is simple and legislation can be expeditiously made 
on the advice o: those on whom the responsibility 
ol day to day administration rests. 

1 5) In order to relieve indebtedness of the State 
suojects, particularly agricultural communities, Act 
No. XVI of 2006, styled “The Jammu k Kashmir 
Distressed Debtors' Relief Act" was passed and 
regional Conciliation Boards were constituted. The 
scheme of the Act is to have all debts" liquidated 
through tribunals, designated in the Act as Conci¬ 
liation Boards, within a short period. Section 4 
requires every debtor and creditor to apply to the 
Conciliation Board for settlement of the debt in 
which he may be interested. Obviously it is to the 
interest of the debtor to move the Board but the 
creditor is also required to approach it on pain of 
his debt being extinguished in default of his making 
an application within three months from the date 
a Conciliation Board is established for the area 
in which the debtor resides or holds any land. It is 
not, however, every debt which can be liquidated 
through the Board. The word "debt" has been 
given a technical meaning. It signifies pecuniary 
liabilities of a debtor in cash or kind, except no 
less than seven categories of his pecuniary obliga¬ 
tions. The Act, as it originally stood, excepted, 
•inter alia', "debts incurred by a trader for pur¬ 
poses of trade." Other exceptions need not be 
mentioned for the purposes of this reference. The 
jurisdiction of the Conciliation Board is limited to 
debts amounting to Rs. 5,000/- or less. 

(6) In the first instance the Conciliation Board is 
to endeavour to bring about amicable settlement 
between the debtor and the creditor, failing which 
the Board is to make its own award considering 
all the circumstances including the past history 
of the loan and the equities of the particular case. 
The order of the Conciliation Board is executable 
as a decree of the civil Court. In conducting its own 
proceedings the Conciliation Board has power to 
decide all relevant questions arising before it. An 
appeal lies to a Special Judge to be appointed by 
the State for hearing such cases and subject to 
the result of the appeal the Conciliation Board’s 
order is declared to be final and no revision or a 
regular suit impugning its order is maintainable. 
Section 29 of the Act, which is the centre of con¬ 
troversy, originally ran as follows: 

"29. Transfer of pending suits, applications and 
proceedings to the Board: (1) All suits, appli¬ 
cations for execution and proceedings for the re¬ 
covery of any debt against a person pending at 
any time in any civil or revenue Court shall il 
the total amount of debts due from him on the 
relevant date does not exceed five thousand rupees 
or such larger sum as the Government may pre¬ 
scribe for any particular area, be transferred to 
the Board to which an application for settlement 
of the debts of such person under Section 4 
lies. 

‘Explanation’: In this Sub-section the “relevant 
date" means the date of establishment of the 
Board competent to hear the applications under 
Section 4. 


(2) When an application for adjustment of debts I 
made to a Board under Section 4 includes a debt I 
in respect of which a suit, application for execu-1 
lion or proceedings is pending before a civil or I 
revenue Court, the Board shall give notice thereof I 
lo such Court in the manner prescribed. On 
the receipt ol such notice, the Court shall transfer 1 
the suit, application or proceedings as the case | 
may be, to me Board. 

«3) When any such application or proceeding is 
transferred to the Board under Sub-section (1) or 
Sub-section (2) the Board shall proceed as if an 
application under Section 4 has Deen made to it. I 
(4) Il the Board to which any suit, application 1 
or proceeding is transferred under Sub-section l 
( 2 ) were to find that the total amount of debt 
exceeds Rs. 5,000/- or such larger sum as the ' 
Government may have prescribed for that parti¬ 
cular area, it shall transfer the suit, application 
or proceedings to the Court from which it had 
been transferred to the Board, after the disposal 
and subject to the result of the appeal where an 
appeal is filed, and after the expiry of the period 
prescribed in Section 17 ior an appeal where no 
appeal is filed." 

The framer of the Act, apparently, intended that 
Sections 4 and 29 treated as complementary pro¬ 
visions would enable the Conciliation Board to be 
seized of all cases of indebtedness and it would be 
able to liquidate all debts within its territorial juris¬ 
diction in a comparatively short period. Section 18, 
which bars revision occurs in such a setting as to 
give the impression that it bars the jurisdiction of 
"civil Courts", (including the High Court) to en¬ 
tertain suits or revisions from the orders of the 
Board but by its terms it is comprehensive enough 
to bar an appeal or revision against the order of 
a civil Court under Section 29 already quoted. 
Section 18 may usefully be quoted in this con¬ 
nection : 

"18. 'Bar of civil Court of jurisdiction’. Save as 
otherwise provided in this Act, no civil Court shall 
entertain: 

(a) any suits, or application for revision— 

(i) to question the validity of any procedure or 
the legality of any order or agreement made 
under this Act or 

(ii) to recover any debt recorded as wholly or 
partly payable under an agreement made in 
accordance with Section 13 from any person 
who, be a debtor, was party to such agree¬ 
ment, or 

(iii) to recover any debt which has been deemed 
to have been duly discharged under the 
provisions of this Act. 

(b) any suit for declaration, or any suit or appli¬ 
cation for injunction, affecting any proceed¬ 
ings under this Act before a Board." 

(7) The working of the Act revealed certain im¬ 
perfections in its provisions and several amend¬ 
ments had to be made to achieve its object. It 
is not relevant to refer to all those amendments in 
detail except the one which was, apparently, neces¬ 
sitated by the suit brought by Dewan Dcgamber 
Sain against Pt. Lachhman Dass in the Court of 
the City Judge, Jammu for recovery of Rs. 4,999/2-3. 
The suit was instituted on 17th Jeth, 2006. A 
question arose, apparently, at the instance of the 
debtor, as to whether the suit shouid be 
transferred to the Conciliation Board under Section 
29. It was contended by the creditor that the debt 
to which the suit related was one incurred by a 
trader for the purpose of trade and was not, there¬ 
fore, a debt as defined, with the result that the 
Conciliation Board had not jurisdiction to deal with 
it. It should be noted that Section 29, as it then 
stood, required the civil Court to transfer a suit 
relating to a "debt." The City Judge held that 
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the loan had not been taken by a trader for the 
purposes of trade and that accordingly the suit 
was transferred to the Board of Conciliation having 
jurisdiction. Prom that decision an application for 
revision was made to the High Court and Wazir, 
0. J., heard it on 4th Phagan, 2007. In the mean¬ 
time by the amending Act XXIV of 2007, important 
amendments were made to the definition of “debt” 
and Section 29 (1). In the latter Sub-section the 
word “debt" was deleted and the word “amount” 
was substituted therefor. 

(8) On the face of it the object of the amend¬ 
ment was to make Section 29 applicable not only 
to suits and other proceedings for recovery of what 
is a debt as defined but also for enforcement of all 
pecuniary liabilities not exceeding Rs. 5,000/-. The 
word “amount” is undoubtedly more comprehensive 
than the technical term "debt.” Wazir, C. J., was 
referred to this amendment made during the pen¬ 
dency of the revision and in view of the importance 
of the question arising therefrom he formulated 
four questions and referred them for decision by a 
Full Bench. The first two of those questions, which 
are the subject of the present reference, are as 
follows: 

”(1) Can a suit not relating to debt as contem¬ 
plated by the Distressed Debtors’ Relief Act be 
transferred to the Board (of Conciliation)? 

(2) Does a revision lie against an order deciding 
that the case should or should not be transferred 
to the Board (of Conciliation)?.” 

(9) The first question, in the context in which 
the Pull Bench framed it, directly arose from the 
amendment of Section 29 which had replaced the 
word "amount” for the word "debt.” It seems to 
have been contended before the High Court that 
the view of the City Judge that the debt had not 
been incurred by a trader and was not, therefore, 
within one of the exceptions contained in the 
definition of "debt”, was wrong. To repel this 
contention it was argued on the opposite side that 
even if the view of the City Judge was wrong it was 
nevertheless an "amount” as substituted by the 
amendment. The amendment was made retros¬ 
pective in terms which make it applicable to pend¬ 
ing cases. It provides that "it shall be deemed to 
have come into force from the date the Jammu & 
Kashmir Distressed Debtors’ Relief Act (XVI of 
2006) came into force.” 

(10) The trend of the argument before the Full 
Bench of the High Court seems to have made a 
grievance of the fact that the amendment was 

Purposes of the particular case then 

Rtinn ff fh! some im P r opriety in 

L of , the le 8kteture. Courts have to ad- 

«f w ifi hey ^ and are not c °n- 

? lsdom ° r Propriety of an enact- 

2* JX. may ', h °wever, note that no in- 
terest of the State was involved in the matter and 
the only reason which appears to have led to the 

to give effect the ?ol£y 
t^ e Act and to shut out a looo-hoip 

uniie Shpf'f illustrated by the case pending 
the High Court. The entire frame-work of the 

fiK’aKSr 016 part of 

liquidate ail debts within a reasonable time and if 
there are lacunae in the Act which admit of re- 

WSS SMS 


that the questions arising in the case should not 
be approached with any prejudice arising from 
the speedyy amendment ot the Act. 

(ID Arguments were addressed to the Board on 
the construction of the word "amount” occurring 
in Section 29 as amended. It is contended that 
having regard to the other provisions of the Act 
it should oe taken to mean “debt” as defined. If 
this view Is correct, the legislature had done some¬ 
thing futile and meaningless in substituting the 
worn “amount” for the word "debt.” We must take 
it that the legislature had some object in view in 
making the amendment. The object could only be 
to make Section 29 applicable not only to cases of 
debts but also to others. It will be absurd to as¬ 
sume that the legislature intended that Section 29 
should apply only to a "debt” as defined, though 
that word was deliberately deleted and more com¬ 
prehensive word "amount" was substituted therefor. 
One of the recognised canons of construction of a 
Statute is to interpret it so as to avoid imputing 
an absurdity to the legislature. To accept the con¬ 
tention that the scope of S. 29 is precisely the same 
with a new word "amount”, as it was before when 
the word "debt” occurred therein, will clearly 
amount to imputing to the legislature a futile act 
which served no legislative purpose. 

(12) The majority of the Judges composing the 
Full Bench held, as a result of their examination of 
the Act, that. the amendment has made no differ¬ 
ence in the scope of Section 29 and that the word 
"amount" should be limited in its significance to 
the word “debt” as defined in the Act. They were 
led to this conclusion because they thought certain 
inconsistencies will result from giving an extended 
meaning to the word "amount.” They have observed 
that "the provisions of Section 29 have to be har¬ 
monised and not to be allowed to become incon¬ 
sistent with other parts of the Act.” ' They have 
referred to a number of decided cases in support 
of that view. As a rule of construction the pro¬ 
position is unexceptionable. But it is equally im¬ 
perative that the intention of the legislature clearly 
and unmistakably declared should not be disregard- 
ed. Any apparent inconsistency or anomaly should 
be avoided by so interpreting the other provisions 
oi the Act as to make them consistent with such 
intention. 

(13) The most serious difficulty which is said to 
arise from giving its natural meaning to the word 

amount m Section 29 arises from the definition 

of the word "Distressed Debtor" which is defined 

as * %' 

“a person who owes a debt on his own behalf or 

a i a . s ^ rety for s °m e one else and whose total 
assets do not exceed Rs. 5,000/-.’’ 

It is argued that where a person owes several debts 

ri»htf r so ?« °L wh ch do not am °unt to a debt or 
debts as defined, Section 29 (4) will be in conflict 

with sub-section (I) thereof, it is contended with 

'l 6 10 1116 # d *® nitlon of “Distressed Debtor" 
that if any one of his debts to which he is subiect 

'l a d f bt “ defined, he is impressed with the 

character of distressed debtor and if all the casp«? 
against him as regards all those debts be trans¬ 
ferred to the Board it will not be in a position tn 

S^SS? asteS 3 8 t ta view ’ d0 not relate 

(4) li the Board to which any suit or proceeding 

SeSSSSJ!*' Sutse “ ,on " 

(i) that such suit or proceeding is not in resnert- 
of a distressed debtor as defined £ Section ^! 

Ui) that the total amount of debts owed by such 
debtor exceeds Rs. 5,000/. or such larger sum 
as the Government may have prescribed for 
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the area in which such debtor resides or holds 
land, 

it shall re-transfer the suit or proceeding to the 
Court from which it has been transferred to the 
Board. 

•Explanation*: The word “proceeding" in this 
section includes an appeal, an application for re¬ 
vision and an application lor execution." 

(14) It is true that the word "debt" occurs in the 
definition of "Distressed Debtor" and the Concilia¬ 
tion Board has to retain on its file oniy such cases 
as involve "debts" as defined. The anomaiy sug¬ 
gested is that unless Section 29 is limited to cases 
of debts and not extended to amounts in the larger 
sense the Conciliation Board cannot treat the "Dis¬ 
tressed Debtor" as such for some cases and not as 
regards others. It is said that the definition of "Dis¬ 
tressed Debtor" is "absolute'*, that is to say, once 
it is shown that he owes a debt as defined he 
should be taken to be a distressed debtor qua all 
debts due from him even though some of them fall 
within the exceptions contained in the definition of 
the word "debt." The whole difficulty is obviated 
if the term '"Distressed Debtor" is taken in re¬ 
lation to each debt due from him. He is a dis¬ 
tressed debtoi qua one debt and not so qua another. 
The Board arc of opinion that no violence is done 
to the language employed in the definition of the 
"Distressed Debtor" if that term is construed in 
the manner indicated. In any case the violence 
which would be done to the meaning of the word 
"amount" by limiting it to "debt" as defined, is 
iinmeasureably greater than any supposed or real 
difficulty arising from the definition of the term 
"Distressed Debtor." 

(15) The result of the interpretation of the term 
"distressed debtor", which the Board accept, will 
be that on the one hand all suits and other pro¬ 
ceedings pending in a civil Court in which an 
"amount" of money is claimed must be transferred 
to the Conciliation Board without any further ques¬ 
tion as regards the nature of the liability involved. 
When the matter is considered by the Conciliation 
Board it will scrutinize the nature of debts and de¬ 
cide which of them are "debts” as defined and will 
retain on its file only such cases as relate to such 
debts. Any suit or proceeding involving an 
"amount" which is not a debt as defined, will be 
retransferred to the civil Court. The Conciliation 
Board has been made the sole authority for deter¬ 
mining the nature of the debt. It*s decision cannot 
be challenged by suit or revision and this ensures 
speedy disposal of the cases before it, whereas if 
the civil Court is to determine the nature of the 
liability a revision may, in certain cases, lie to the 
High Court which is calculated to arrest the further 
progress of the liquidation proceedings before the 
Conciliation Board. It has been argued that this 
view will render the civil Court as a mere post 
office. The Board are not impressed by this argu¬ 
ment. In the first place cases are conceivable in 
which the civil Court may have to apply its mind 
to the question whether it should transfer the case 
to the Board. In the second place since suits and 
proceedings cannot be instituted except in the civil 
Court its initial jurisdiction has to be invoked and 
it is no serious objection that it has to act as a 
post office in receiving the plaint and other appli¬ 
cations and forwarding the same to the Concilia¬ 
tion Board. 

(16) The amendment made by Act XXIV of 2007 
has recast the whole Section 29 and Sub-section (4) 
as now stands is radically different to the original 
Sub-section (4). It seems clear enough that the 
legislature intended that the term "Distressed 
Debtor", as defined in Section 2, should be taken 
in the sense explained above. The Board think 
that it is a relative term and a person is impressed 


with the character of "distressed debtor" in relation] 
to one or more of the debts due from him but] 
not as regards others which do not fall within the! 
definition. 

(17) Another argument, which found favour with 
the majority of tne Full Bench, is that the word 
"amount" snouid be taken ‘ejusdem generis* with 
the word "deot." The rule of ejusdem generis is 
that "the general word which follows particulars and 
specific words of the same nature as itself takes 
its meaning from them, and is presumed to be res¬ 
tricted to me same genus as those words. In other 
words, it is to be read as comprehending only things 
of the same kind as those designated by them, un¬ 
less, of course, there be something to show that a 
wider sense was intended. Unless there is a genus 
or category there is no room for the application 
of the ejusdem generis doctrine." (See Maxwell 
page 337, 9th Edition.) In Section 29 the word 
•amount" does not follow the word "debt" and 
there is no room for the application of that doctrine. 
What is argued is that the word "debt" occurring in 
Section 2 (the defining section.), preceds the word 
"amount" in Section 29. The two expressions are 
separated by no less than 26 sections. Neither in 
context nor sequence is there any relation between 
the two words. The case is not one of genus or 
category immediately followed by a more general 
expression. Moreover, the history of the amend¬ 
ment should not be over-looked and it shows that 
the word "amount" was deliberately intended to 
be taken in a wider sense. 

(18) The Board have dealt with the question of 
construction at great length in deference to the 
view expressed by the majority of the Full Bench; 
otherwise, the question presented no difficulty to 
their own mind. As stated before the circumstances 
in which and the purpose for which the amend¬ 
ment was made leave no doubt in their mind 
that the word "amount" was substituted for the 
word "debt" in Section 29 to meet the difficulty in 
all such cases as were similar to the case which 
led to the decision of the Full Bench. 

(19) The Board have no hesitation to answer] 
the first question in the affirmative. 

(20) The second question is whether a revision 
lies against an order transferring or refusing to 
transfer a case to the Conciliation Board. In the 
view taken by the Board of the scope of Section 29, 
it will seldom give rise to an occasion for revision. 
Normally the civil Court will transfer all suits and 
applications for execution without approaching the 
merits thereof and it is the Conciliation Board 
which will subject the debt* to scrutiny. It is not, 
however, beyond the pale of possibility that the 
civil Court may pass some Judicial order. On that 
assumption the maintainability or otherwise of a 
revision to the High Court is to be determined by 
the terms of Section 18 which provides that no 
civil Court (including the High Court) shall en¬ 
tertain an application for revision "to question the 
validity of any procedure or the legality of any 
order or agreement made under this Act." Any 
order, right or wrong, which the Court is empower¬ 
ed to pass under the Act, cannot be challenged in 
revision. If, however, the order which the Court 
has passed is in excess of the jurisdiction conferred 
upon it by the Act, it cannot be one passed under 
the Act. Such order can be challenged in revision 
The test in each case will be whether in passing 
an order the Court acted within its jurisdiction 
and this will depend upon the circumstances of 
each case. The Board’s answer to the second 
question, therefore, is that if the decision of the 
Court "that the case should or should not be trans¬ 
ferred to the Board was given where it had no 
jurisdiction to decide such question, a revision will 
lie. But if it had such jurisdiction no revision will 
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lie even If such a decision be Incorrect. The second 
question, as framed, is In the nature of an abstract 
question and the Board’s reply is necessarily of the 
same nature. As already stated, the circumstances 
of each case will have to be considered to deter¬ 
mine whether a revision lies. The Board answer 
the second question as above. 

(21) Let the reference be returned with the 

opinion of the Board herein before recorded. 

K'S. Answer accordingly. 


[G. N. 5.] 
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(BOARD OF JUDICIAL ADVISERS) 
NIAMAT ULLAH, PRESIDENT, SHIAM KRISHNA 
DAR AND SIR IQBAL AHMAD, MEMBERS, 
Ahad Lone , Appellant v. Mt. Azizi, Respondent. 
Appeal No. 14 of 1950, D/- 1-8-1950. 
Muhammadan Law — Succession — Custom. 


A custom supersedes the ordinary law so far as 
it is proved and everything beyond the proved 
custom must be governed by such laxo. Where a 
Muhammadan dies leaving his mother and a 
brother, their shares according to Muhammadan 
Law, are; mother l/6th and brother the remaining 
5/6th both taking in absolute right. The Muhain- 
inadan Law, however , starids superseded by a 
custom under which the mother instead of taking 
l/Sth in absolute right takes the whole for life and 
the brother , tnstead of taking only 5/6th im¬ 
mediately, takes the whole after the termination of 
the interest of the mother. The life interest be¬ 
comes vested in the mother and the remainder be¬ 
comes immediately vested in the brother. The 
daughters of the brother do not succeed collaterally 
but they succeeded to the vested interest which 
their father possessed and though the latter died 
in the life-time of the mother his interest does not 
cease but devolves upon his daughters xvho became 
entitled to the share after the termination of the 
limited interest of the mother. The transferee 
from the mother having taken transfers of property 
in which his transfer had only a limited interest 
cannot be entitled to any payment by the daugh¬ 
ters as a condition precedent to a declaration being 
granted to tliem. 29 Cal 828 , P C Rel. on. (Para 4) 

Hirday Nath Dar, for Appellant; Janki Nath 
Bhan; for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’02) 29 Cal 828: (29 Ind App 178 P C) 


(’09) 3 Ind Cas 207 (Cal) ,p5 

(’36) 38 PLR J & K 86 ( Pr 3, 

n P ^p! A L,y LLA 1 H ; PRESIDENT: The following 
I^digree wiU expiain the position of the partie 
to this litigation: 

JAMAL DAR (died in S. 1975) 


1st Wife 


Ahad Dar (died in 2000) 


I 


2nd Wife 
Mst. Frechi (Del 

Wali Dar 

Iih 1 ,.. . , ri ■ . 1 (Issacless-di 

(Pltf n M |niM 8h oT Mt ,- Khatuni in 1977). 
(Pltf. 1) (pi t f. 2 ) (Dft. 3). 

to*L£ ft< i r ^ death of Jamal Dar In 1975, 
to .dispute, which belonged to him, 

1115 sons ’ Ahad 
aua wall Dar. On the death of Wall Dar in 1 


his mother Mt. Frechi applied for mutation of 
names claiming the entire share of her son. Ahad 
Dar contested her application but on the statement 
of Mt. Frechi, in which she claimed a limited in¬ 
terest terminable on her death or re-marriage, he 
appears to have acquiesced in the mutation of names 
being effected in her favour. By an agreement, 
dated 10th Har, 1992, Ahad Dar agreed to give a 
portion of the produce of the land to Mt. Khatji in 
consideration of the latter leaving him in possession 
of her share. It is not disputed that Ahad Dar 
obtained possession under the agreement or possibly 
was already in possession, and that after his death, 
which occurred in 2000, the share in dispute as 
well as his own came into the possession of his 
daughters, namely, the two plaintiffs and the 
third defendant. 

(3) On 13th Maghar, 1999, Mt. Frechi executed 
a deed of mortgage which was followed by a sale- 
deed, dated 16th Magh, 1999, in respect of her 
share in favour of the defendant-appellant, Ahad 
Lone. The suit ,which has given rise to this 
appeal, was then brought by the plaintiffs for a 
declaration that the aforesaid mortgage-deed and 
the sale-deed are invalid and ineffective as against 
her interest in the property conveyed thereby, in as- 
much as, Mt. Khatji had only a life interest. The 
plaintiffs based their claim on the allegation that 
Ahad Dar had made his daughters ‘Khana Nishin* 
daughters and by a custom, applicable to the 
family, they rank as the sons of their father and 
entitled to all the rights of inheritance as if they 
were his sons. All the three Courts below have 
concurred in finding that the plaintiffs were made 
‘Khana Nishin’ daughters by Ahad Dar and there¬ 
fore, according to the custom, pleaded by the 
plaintiff, they were entitled to rank as sons of 
Ahad Dar. The City Judge, Srinagar, however, 
held, and his view was accepted in appeal by the 
District Judge — that according to the custom 
proved in the base ‘Khana Nishin* daughters are 
entitled to succeed to the property of their father 
® re .. not entitled to inherit collaterally. On 
that finding the plaintiffs were unsuccessful in the 
first two Courts. In a second appeal to the High 
Court, a Division Bench reversed the decrees of 
the Courts below, holding that Mt. Frechi had a 
limited interest terminable on her death or re¬ 
marriage according to her statement in the muta¬ 
tion proceedings to which Ahad Dar was a party. 
The learned Judges do not state in so many words 

a £ implied family arrangement to 
the effect that after the death or re-marriage of 

£ rechi » A1 ? ad Dar would succeed so as to 
vest the estate in Ahad Dar immediately. But the 

that was Some 
say • ^ ea ln mmds the learned Judges. They 

0rder dat€d 20th Baisakh, 1977, 
H e statement of Frechi to the effect that 
she was in possession as the widow of Jamal Dar 

dMtiT aS entlt,ed \° remain in possession until her 
d * at 'b °* re-marrlage. By the mutation order it 
was held that Wali Dar was the son of Frechi 
and that the mutation of Wall’s estate would be 

un i? h “ *•*» or?e-SS!.gI 

*the ‘order f Jt A was 

SlV"of r coSSt.' ?ry l0r Ah “ to conlest he 

L 5^ r °n th e learned Judges note: 

Ahad was the person who would be entitled to 

owner °n the death or r<s 

rio^Sirt f ^ e £ hi n nd therefore Frechi’s posses¬ 
sion could not be adverse to him." 

This observation was made in repelling the Dlea of 

adverse possession put forward on her behalf Tt 

in the circumstances appearing froS 

the mutation proceedings, Mt. Frlchl could not b“ 
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in adverse possession. The learned Judges eventu¬ 
ally held that -while this intervening interest 
(Freclu's) was existing, Ahad died and his heirs are 
entitled to succeed to mm." Reliance was placed in 
the High Court on ‘38 PLR., JiKp. 86’, for the 
proposition that ‘Khana Nishin daughters cannot 
inherit the property of her brother under the 
customary law. The High Court distinguished this 
case on the ground that the plaintiffs in the present 
case are not suing lor possession but only for de¬ 
claration as reversioners and that the question 
as to who will be entitled to possession will fall to 
be decided on the death of Frechi. In this view the 
learned Judges granted the declaration prayed for 
by the plaintiffs. 

(4) The learned Advocate for the defendant-ap¬ 
pellant has reiterated his client's contention that 
the plaintiffs are not entitled to sue as 'Khana 
Nishin’ daughters with respect to the property of 
their uncle who was a collateral relation. It was 
also argued that Ahad Lone, the transferee of Ml. 
Frechi, is entitled at least to payment of the consi¬ 
deration which he actually advanced to Mt. Frechi. 
The Board may say at once that this last conten¬ 
tion has no force. ’Ahad Lone having taken trans¬ 
fers of property in which his transferor had only 
a limited interest he cannot be entitled to any pay¬ 
ment by the plaintiffs as a condition precedent to 
a declaration being granted to them. As regards 
the mam contention, namely, whether the plaintiffs 
as 'Khana Nishin’ daughters, are entitled to sue for 
a declaration that the transfers made by Mt. Frechi 
do not affect their reversionary interest, the Board 
are of opinion that the effect of the custom found 
by the lower Couits lias not been properly assessed. 
It is a well established rule of law and it was so 
held by this Board in Dewan Jewan Nath Madan v. 
Rasul Gadoo’, relying on ‘Ram Nundun Singh v. 
Janki Koer’, 29 Cal 828 and 'Janeswari Babusin v. 
Ekradeswar Singh', 3 Ind Cas 207, that a custom 
supersedes the ordinary law so far as it is proved 
and everything beyond the proved custom must be 
governed by such law. It was further held there 
that "not only each custom but each alleged 
separate incident of a custom must be proved 
to exist as Customary Law”. Now, Mt. Frechi was 
entitled to succeed by custom to the estate of her 
son lor life or till her re-marriage and thereafter 
the estate would devolve upon her sons' brother. 
The evidence does not take us so far that succes¬ 
sion to her son’s estate would open on her death 
as would be the case under Hindu Law and that 
the heir then found to be nearest would succeed. 
Any analogy derived from Hindu Law will be mis¬ 
leading. A Hindu widow fully represents the estate 
of her husband which cannot vest in any of his 
collateral relatives during her life-time. She is 
the surviving half of her husband and the husband 
is supposed to live in her person. These notions 
cannot be assumed where a muslim female is 
entitled to a life estate under a custom unless the 
evidence shows unmistakeably that the same inci¬ 
dents are part of the customary law. On the 
contrary where, as in this case, a person 
dies leaving his mother and a brother, their 
shares according to Mohammadan Law. are: 
mother 1 /6th and brother the remaining 5/6th both 
taking in absolute right. The Mohammadan Law. 
however, stands superseded by a custom under 
which the mother instead of taking l/6th in ab¬ 
solute right takes the whole for life and the brother, 
instead of taking only 5/6th immediately, takes 
the whole after the termination of the interest of 
the mother. The evidence takes us no further in 
this. It follows that a life interest becomes vested 
in the mother and the remainder becomes im¬ 
mediately vested in the brother. There is no war¬ 
rant for the proposition that the vesting of the 
remainder shall remain in abeyance til! the mother 


(Niaviat Ollah , President) A. I. R. 

dies and the nearest collaterals then existing will 
acquire a vested interest. In this view the Board 
base their conclusion on two grounds: 

U> In the mutation proceedings, following the 
death of Wali Dar, Mt. Frechi and Ahad 
tacitly agreed that the latter would succeed 
to the share of Wali Dar after the death or 
re-marriage of Mt. Frechi who would have 
a limited interest. The result of such an un¬ 
derstanding was that the interest in re¬ 
mainder immediately vested in Ahad Dar; 

(2) The custom proved in the present case had 
the effect of vesting the interest in re¬ 
mainder in Ahad Dar as already explained. 
In either view Ahad Dar’s interest devolved 
on his death on. his daughters. The case is 
not one in which the plaintiffs succeed col¬ 
laterally but they succeeded to the vested in¬ 
terest which their father possessed and 
though the latter died in the life-time of Mt. 
Frechi, his interest did not cease but devolved 
upon his daughters who became entitled to 
the share after the termination of the limited 
interest of Mt. Frechi. 

(5) In the result the Board humbly advise His 
Highness to affirm the decree of the High Court 
and to dismiss the appeal with costs. 

D.H. Appeal dismissed. 


[C. N. C.j 
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(BOARD OF JUDICIAL ADVISERS) 
NIAMAT ULLAII, PRESIDENT; SHI AM 
KRISHNA DAR AND SIR IQBAL AHMAD, 

MEMBERS. 

Jana and others, Applicants v. Ghulavi Nabi 
1\on-Applicant . 

Review Application No. 3 of 1950, D/- 11-6-1951. 

(a) Civil P. C. ( 1908 ), Order 47, Rule 1 — iVo re¬ 
view on ground of erroneous finding of fact. 

An application for review cannot be entertained 
for reconsideration of a question of fact on which 
the Board, after considering all the circumstances 
of the case, arrived at a clear finding. (Para 2) 

Anno: C. P. C. O. 47. R. 1, N. 17-A. 

(b) Civil P. C. (1908), Order 47, Rule 1 — Ques¬ 
tion which might and ought to have been raised not 
raised — .Vo review for deciding such question. 

Where a question based on certain amendment 
which might and ought to have been raised before 
the Board at the time when the appeal was heard 
is not raised, no review can be granted for decision 
of such question. (Para 1) 

A. N. Bhan ,for Applicants. 

NIAMAT ULLAH. PRESIDENT.: This is an 
application for review in which a decree passed 
by His Highness on the recommendation of 
the Board is sought to be reviewed on two grounds. 
One of them is that the documents of 1944, which 
has been held by this Board to be not valid and 
genuine should be considered to be valid and 
genuine. 

(2) There can be no manner of doubt that an 
application for review cannot be entertained for 
reconsideration of a question of fact on which the 
Board, after considering all the circumstances of | 
the case, arrived at a clear finding. The second 
question which is said to be one of law’ is that 
certain amendments to the Tenancy Law' have 
since been made. It is contended that the amend¬ 
ments were in force at the time when the case was 
heard by the Board. No question based on such 
amendment was argued. Whether the contention 
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of the learned Counsel has any substance or not. Rampal Magistrate First Class to the Court of 
need not be considered as the matte* might and some other Magistrate. 

nueht to have been raised at the time when the ( 3 ) On behalf of the applicant it is a ^° uc -^ 

appeal was heard by the Board. It is too late to that the Additional District Magistrate should 
entertain an absolutely new ground on which the not have transferred the case to the Court o£ 

decree of the High Court is sought to be reversed. Mr R ampa i i Magistrate first class, on the ground 


In these circumstances the application of review th * the ca ^ e would be expeditiously disposed 
has no force and the Board humbly advise His q£ as the accuse d will not be able to avail of 
Highness to reject it. the benefit of S.350, Cr. P. C. It has been urged 

KS Application dismissed. that the v j ew taken by the Additional District 

Magistrate is erroneous inasmuch as the^ ac- 
cused is not barred from taking the benefit or 
[P xr 7 1 S. 350, Cr. P. C. in the Court of the present 

, -v . - , „ , . Magistrate In support of this contention reli- 

A. I. R. (89) 1952 Jammu and Kashmir 13 “ is plai*d on ‘Ramalingam v. Emperor’, AIR 

JANKI NATH WAZIR C. J. (21) 1934 Mad 475 and ‘Krishnaji v. Kashirao’, 

Isher Singh and others, Accused v. Mt. Nirmal A 1. R d3) 1926 Nag 220. 

Knur Onnosite Party (4) In A I R (21) 1934 Mad. 4 /d it has been 

“ «° f 2 . 0 “’. D /-. 5 - 10 ;;. 951 -. 5&2S? ‘of 
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JANKI NATH WAZIR C. J. 

Isher Singh and others, Accused v. Mt. Nirmal 
Kaur, Opposite Party. 

Case No. 48 of 2008, D/- 5-10-1951. 


Criminal P. C. (1898)S. 350 (I) Case re- out th e prior proceedings and hence if. 

transferred to original Magistrate. the case is transferred to the file of the old 

Where a case is transferred from one Magis- Magistrate even he cannot proceed with the 

trat e to another, but before the latter has re- trial from the point where he had left it. For 

corded the evidence, the case is re-transferred w her e on having taken charge the accused 

to the original Magistrate, the accused cannot asked for a * de novo > trial and the succeeding 


ask for a ‘de novo’ trial before the original Magistrate issues summons to the prosecution 
Magistrate as that Magistrate is not "another witnesses, this fact shows that the succeeding 


Magistrate" as contemplated by the Section. 
A I. R. (28) 1941 Lah 322, Rel. on; A. I. R. (21) 


Magistrate has taken cognizance of the case and 
that whoever is to hear the case, in such cir- 


1934 Mad. 475 and A. I. R. (13) 1926 Nag. 220. cumstances must hear it ‘de novo’. The same 


Not foil. (Para 5) 

Anno: Cr. P. C., S. 350, N. 14 Pts. 1 and 2 . 

Lok Nath Sharma, for Accused; Jaswant 
Singh, for Opposite Party. 

Cases referred to: 

(Arranged in order of Courts, and in the 


view is taken in the Nagpur case referred to 
above. 

(5) In the present case the succeeding Magis¬ 
trate asked the accused whether he would like 
to take the benefit of S. 350 Cr. P. C. or not. 
The accused having asked for ‘de novo’ trial the 


Courts chronologically. List of foreign cases re- Magistrate issued summons to the witnesses 
ferred to comes after the Indian Cases) but he. did not examine any witness. The case 


ferred to comes after the Indian Cases) 

(’41) AIR (28) 1941 Lah 322: (43 Cri L J 1C5) 

(Pr 5 ) 


has been transferred to the original Magistrate 
and the question is whether the Magistrate 


(’34) AIR (21) 1934 Mad 475: (35 Cri L J can start the case from the point where he had 


1363) (Prs. 3, 4) 

(’26) AIR (13) 1926 Nag 220: (90 Ind Cas 450) 

(Pr 3) 


left it. In ‘Ghaus Mahomed v. Emperor’, AIR 
(28) 1941 Lah 322, originally, most of the evi¬ 
dence in the case had been heard by the Magis- 


ORDER: This is a transfer application pre- trate D but the case went to another Magistrate 
ferred by Isher Singh accused praying that the on account of the transfer of D to another Dis¬ 
ease pending before Mr. R. P. Rampal, Magis- trict. Subsequently, however, it was re-transfer- 
trate First Class, Jammu, be transferred to the red to D under the orders of the High Court with 


Court of some other Magistrate. 


the object of saving the necessity of a ‘de novo’ 


(2) The facts which gave rise to this appli- tlial - Th e second Magistrate to whom the case 


cation briefly stated are these. A complaint was 
brought by Mt. Nirmal Kaur under S. 376 of 
the Ranhir Penal Code against Isher Singh in 
the Court of Mr. R. P. Rampal, Magistrate First 


had gone on the transfer of D had not recorded 
any evidence at all. All that he had done was 
to order a ‘de novo’ trial at the request of the 
accused; it was held that since the successor of 


class, Jammu. The Magistrate recorded the evi- ^ had not heard or recorded any evidence in 
dence and framed the charge against the ac- the case at all the condition laid down in 
cused. The Magistrate was then transferred and s - 350 (D was n °t fulfilled and therefore nro- 
before the succeeding Magistrate the accused viso < a ) to s - 350 d) was also not applicable, 
availed of the benefit under S. 350 of the Cri- In this cas e the Madras authority has been con- 
minal Procedure Code. The succeeding Magis- sidered and the view taken by the Madras 
trate started ‘de novo’ trial and issued summons ruling has not been followed. I fully agree with 
to the witnesses. He did not examine any wit- the view taken in the Lahore Case. The suc¬ 
cess and the original Magistrate was re-trans- ceeding Magistrate not having recorded the evi- 
Xerred to Jammu. An application was made by dence, the case is transferred to the Magistrate 
uie complainant before the Additional District who originally tried the case and the accused 
Magistrate for the transfer of the case to Mr. cannot ask for ‘de novo’ trial before the original 
P. Rampal Magistrate who originally tried Magistrate a s that Magistrate is not ‘another 
case on the ground that the case will be Magistrate’ as contemplated by S. 350 ( 1 ) Cr. 
gteditiously disposed of by him. The Addi- p - C. 

sura v r appUca,ion ' ls Tlr, rei,cted ; „ 

originally was seized of the case. The accused V ' K ' *' Application rejected. 

has preferred an application in thisrCourt for _ 

me transfer of the case from the Court of Mr. 


A. I. R. 
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JIA LAL KILAM, J. 

Ahmed Bhat Kalwal and others , Accused v. 
the State. 

Criminal Revn. Petn. No. 33 of 2008 D/- 29th 
Assuj 2008. 

Public Gambling Act (1867) S. 5 — Search 
warrant — Defects in — Wrong procedure — 
Effect . 

Where the warrant was issued in the name of 
an officer who was not correctly designated in 
it, and the said officer did not follow the direc¬ 
tion given in the warrant and also exceeded 
the authority that was given to him and the 
house which was searched was not the one men¬ 
tioned in the warrant: 

Held that the conviction of the accused could 
jiot be sustained: AIR (24) 1937 Cal 54 and 
A I R (23) 1936 All 109, Rel on. (Paras 6, 7) 

Anno: Pub Gam Act, S 5 N 2. 

J. L. Chowdhury, for Accused ; Assistant Ad¬ 
vocate General, for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’30) A I R (23) 1936 All 109: (37 Cri L J 354) 

(Pr 7) 

(’37) A I R (24) 1937 Cal 54: (38 Cri L J 784) 

(Pr 7) 

ORDER: Ahmad Bhat Kalwal, Sultan Kal¬ 
wal, Khaliq Bhat, Sultan Bhat Ghani Khan, 
Qadir Khan, Nabir Dar, Malla Karim and Has- 
san Sheikh have been convicted under various 
provisions of the Gambling Act. Ahmad Bhat 
has been convicted under Ss. 3/4 of the £aid Act 
and sentenced to pay a fine of Rs. 25/-. The 
other accused were convicted under S. 4 of the 
said Act and all of them excepting Hassan 
Sheikh were ordered to pay a fine of Rs. 15/- 
each. Hassan Sheikh was sentenced to pay a 
fine of Rs. 25/-, and in default of payment of 
line all the accused were ordered to undergo 
one month’s simple imprisonment. On appeal, 
the learned Sessions Judge, Srinagar, upheld the 
convictions of the accused persons, but reduced 
the sentence of fine to Rs. 5/-. All the accused 
persons have now come up in revision to this 
Court. 

(2) It appears that a warrant under S. 5 was 
issued by the Superintendent of Police, Srina¬ 
gar, authorizing Pt. Dinanath. a Police officer, 
to enter the house of Ahmad Bhat alias Kalwal 
s/o Karim Bhat, and to arrest him along with 
any other persons found gambling there, and 
also to seize any instruments of gambling found 
there. He was further authorized to use a? 
much force as was necessary for executing the 
said warrant and also to effect a search of the 
house in case the instruments of gambling were 
kept hidden. Armed with this authority, on 8th 
Kartik 2007 Pt. Dina Nath went into a house 
shown in the plan Ex. 2 as the place where 
gambling was going on. and arrested nine ac¬ 
cused persons. He also seized some instruments 
of gambling and also some cash both from the 
place where the gambling is alleged to have 
taken place and also from the persons of the 
accused. A formal complaint was laid against 
the accused persons on 25th of Katik 2007. 

(3) On behalf of the prosecution three wit¬ 
nesses namely, Noor-ud-Din Bhat, Ghulam 


Ahmad Shah and Dina Nath, Station House 
Officer, Maharajgunj, were produced. Before 
proceeding further, I think an examination of 
the warrant issued by the Superintendent of 
Police would facilitate the decision of this Re¬ 
vision application. The warrant has been issued 
in the name of Dina Nath who has been describ¬ 
ed therein as Afsar Mohtamin Station Maha¬ 
rajgunj. In the formal complaint laid before the 
Magistrate Dina Nath describes himself as Se¬ 
nior Sub-Inspector S. H. O. Maharajgunj. Dina 
Nath was authorised to enter the house of 
Ahmad Bhat alias Kalwal s/o Karim Bhat and 
to effect the arrest of the gamblers present there 
in presence of some respectable witnesses. He 
was also authorised to make a search of the 
house or of the persons of the accused in case 
the instruments of gambling were kept hidden. 

(4) Now to my knowledge there is no police 
officer of the designation of Afsar Mohtamim 
Station Maharajgunj. Dina Nath describes him¬ 
self in a different language. He calls himself 
as Senior SuWnspector of Police S. H. O. Ma¬ 
harajgunj. This is understandable, but to be 
frank Afsar Mohtamin Station cannot easily 
be followed. May be that there is another offi¬ 
cer by name Dina Nath who is Afsar Mohta¬ 
mim Station, but there is no evidence on record 
to show that an officer of the designation of 
Afsar Mohtamim Station is identical with an 
officer who describes himself as Senior Sub-In¬ 
spector S. H. O. This is an initial defect in the 
warrant, which could have been easily avoid¬ 
ed had the Superintendent of Police who has 
affixed his signature to the warrant gone 
through its contents before signing it. Then 
the warrant contains a direction that the pro¬ 
cedure as laid in the Gambling Act should be 
followed. Now we see that Pt. Dina Nath was 
authorised to arrest the accused persons in pre¬ 
sence of respectable witnesses. But Dina Nath 
in his statement says only this much that he 
arrested the accused persons while they were 
in the act of gambling. True, that the two wit¬ 
nesses, Nur-ud-Din and Ghulam Ahmad Shah 
who have been produced on behalf of the pro¬ 
secution say that the accused were arrested in 
their presence, but about their respectability we 
have no evidence. No question has been put to 
them about their respectability, and Pt. Dina 
Nath also does not say that they were respect¬ 
able persons. Nur-ud-Din admits that he was not 
known to Pt. Dina Nath and that he was simply 
roaming about near Bohri Kadal when he was 
met by Pt. Dina Nath who told him “just come 
along with me.” The second witness Ghulam 
Ahmad Shah has been declared hostile by the 
prosecution. This would certainly not point to 
the respectability of the two witnesses which 
is a condition precedent for them to be witnes¬ 
ses of arrest and search. 

(5) Then again we find from the warrant 
that Dina Nath was authorised to search the 
persons of the accused only if the instruments 
of gambling were not forthcoming. He was not 
authorised to search their persons for recover¬ 
ing any cash. But from Ex. P4 we find that he 
searched the persons of the accused and reco¬ 
vered some money from them. 

(6) From the above discussion it would be¬ 
come evident that the warrant was issued in 
the name of an officer who was not correctly 
designated in it, and that the said officer did 
not follow the directions given in the warrant 
and also exceeded the authority that was given 
to him. 
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(7) The matter does not stop here. The war¬ 
rant has been issued for arresting gamblers in 
the house of Ahmad Bhat alias Kalwal s/o 
Karim Bhat. We have a plan of the place where 
gambling is alleged to have taken place. This 
_ rnA TTv P9 anH hac hppn dlllv T)fOV- 


Act, the prosecution must prove affirmatively 
that the search was in accordance with the 
provisions of S. 5 of the Act, and where this 
fact is not proved the conviction of the accus¬ 
ed cannot be sustained merely on the stren¬ 
gth of the presumption referred to in S. 6/’ 


pSn is marked Ex. P2 and has been duly prov- gth of the presumption referred to in S. 6.’ 
ed by Pt. Dina Nath S. H. O. Maharajgunj. In j n this case X do not find that the house which 
this plan the house in which gambling is alleg- has been searched is not the one mentioned in 
ed to-have taken place is shown to belong to t h e warrant, but I have also pointed out that 
Sulla Kalwal. The name of Ahmad Kalwal there are defects in the warrant as well and 
does not appear there. The inXerence is obvi- that the procedure has not been followed as is 
ous. The learned Assistant Advocate General conceived by law. 

tried to argue that Sulla Kalwal «md Ahmad j therefore, accept this Revision petition 

Voimai arp tufn brothers living in the same . . j. _ t <• m * 


.—t.---—- (a; i, mereiore, acceptxmsrevision petition 

Kalwal are two brolhers Uvmg m the same aside the convict ion of all the accused persons 
hnucp Tn snnnort of his argument he drew mv , 


rvoiwciA oiv ^*^-**''*^ *** —o —- —_- qpt asirip t hP C( 

house. In support of his argument he drew my , .. , 

attention to a portion of the statement of Dina , 11 

Nath Sub-Inspector where it is stated that the * 
house where the gambling was taking place.be- r 1 !" peTS0 b - 
longed to Ahmad Bhat Kalwal. But in the next V.ti.ts. 
line we find the same Dina Nath stating that 
personally he knew nothing about this gambl¬ 
ing house, because it is not situate within his 
jurisdiction. Nur-ud-Din the other witness says . . R 

that he does not know the accused persons. In "• *• "• 

cross-examination he says that he knows the JAI 

brother of Ahmad Bhat Kalwal by name Sulla 
Kalwal. He further on says that he does not . d , 
know even this much as to whether Ahmad p ' ' 

Bhat Kalwal’s family resided in that house or Civil Revision 

not, Ghulam, Ahmad Shah has been declared Provincial Sn 

« 1 * 1 . I . . il . .... 2 , TT - a 1 . * 1 % 


and remit the sentence of fine. In case the fine 
has been paid, it shall be refunded to the ac¬ 
cused persons. 

V.R.B. Revision allowed. 


'—'—-* -—- -- - —-a i wwivim o inuii uuu; 

hostile by the prosecution. He says that Ahmad — Rent — Meaning oj. 
Bhat Kalwal is a labourer by profession and 


[G. N. 9.) 
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JANKI NATH WAZIR, C. J. 

Radha Kishen , Applicant v. Sona Khandi, Res¬ 
pondent. 

Civil Revision No. 46 of 2007, D/- 26th Jeth 2006 
Provincial Small Cause Courts Act il887) t Art. 8 


that his house is not a gambling house. From The word rent is used in respect of immovable 
the statements of these witnesses it cannot be ? rop ^ r y{ lltc . e land > an d shops. The word 

found as a matter of fact that the house where- rent . ,. l - er ?* ore : ,ia ? dlstir }ct meaning from the 
from the alleged gamblers were arrested be- „ hire and unless suits for hire are specifi- 
longed to Ahmad Bhat Kalwal. When these ^ excluded froin the cognizance of Court of 
statements are read with Ex. P2 in which the f!™* Cau ?es lt cannot be held that the suit for 
house where gambling was alleged to have 7L0U !l\ n °t lie %n the Court of the Small 

taken place is described as belonging to Sulla uf^ eS L JA, the suit for the recovery of hire for 

Kalwal. It becomes very difficult to hold and under Artwle S: 7 Illd Cas 

huon imnncciKlo fVmf IKo Kahpa w ml. on. (Para 2> 


even impossible that the house where the gam- Anni- Dm c 

bling was alleged to be taking place belonged nno. pio. S * 
to Ahmad Bhat Kalwal. Such being the facts ^ ar » l° r * 

I am afraid the convictions of the accused per- Case referred to: 
sons cannot be maintained. In ‘Baijnath v. Em- (’10) 7 Ind Cas Z 

pror’, A I R (24) 1937 Cal 54, it has been laid ORDER • Thi 
down that: A 


Anno: Pro. S. C. Act Art. 8, N. 2. 
S. N. Dar, for Applicant. 


(TO) 7 Ind Cas 553: (14 Cal W N 994) (p r 2) 

ORDER.: This is a revision against the order 
of the Judge Small Causes returning the plaint 


**** oui an v/auaes returning the plaint 

Before the prosecution could rely on S. 6 (of t0 the Plaintiff for being presented to the pioper 
the Gambling Act) it is absolutely necessary forum. The respondent in spite of service is not 
for them to show that the place where the Present. 

petitioners were found gambling was the (2) The sole question involved in this anPliri 
place named in the warrant. Now, neither tion b whether the suit as framed by the plaintiff - 
the learned Magistrate no r the learned Jud- >s cognizable by the Small Causes Coni ' or nor 
ge came to a specific finding upon this abso- The suit is for the recovery of Rs 220/- as hire 
lutely essential point. In view of the evidence for two boats for a period of three' yeans The 
giv=n by the search witness the case of the learned Judge Small Causes has remarked that the 
petitioners appears to be absolutely correct slu t is excepted under Article 8, of Schedule 2 of 
and the house searched was not the house Sma11 Cause Courts Act which reads under • 
named in the warrant qt all. In these circum- " A suit for the recovery of rent, other than house 
stances these convictions cannot be support- rent - unless the Judge of the Court of Small 
ed • Causes has been expressly invested bj the High 

n the same Judemenf lt Is further laid do™ SKt *° exetClSe lur ‘ s '’“'» 


to the same judgment it is further laid down 
that: 


«r, Q . „ The Counsel for the applicant has argued that th« 

the Prosecution can rely on the pre- amount Is not claimed as rent but hire for the nsv 
S. 6, it is absolutely neces- of the boats for a period of three years It is tme 

sapi for them to show that the place where tha ‘ the word 'rent- has not been defined 1 n th« 

? f ?^° d 8 amblin g really is the Small Cause Courts Act but the word ‘rent 1 is med 
place named m the search warrant.” % m respect of immovable property like land house 

In ‘Thakurdas v. Emperor’ AIR f231 All f nd sh oi«. The dictionary meaning of the word 

109, it has been laiddJSn’ fhatf (23) 936 AU JS “ by trial Court b 

iU d IidV“ ille I"**** to invoke SdeTgS'Se 

43 aid the Presumption under S. 6 of the Small Cause Court. It is Sy the iSSS? of 
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rent other than the house rent that is excluded 
Irom the cognizance of the Court of Small Cause*. 
In mv opinion the hire of the boats wi.l not be 
excepted from the cognizance of the Court o. 
Small Causes. It is only the rent other than the 
house rent which has been excepted. IT we stretch 
the meaning of rent to include hire as well theni we 
hire of machinery and other movable articles would 
also be excepted from the cognizance of the Court 
of Small Causes. That is not the scheme oi the 
Act This view is further supported by a refer¬ 
ence to the Limitation Act. Article 50 of the Limi¬ 
tation Ad provides the period of hmitahon for the 
hire of animals, vehicles and boats or use-boa. 
furniture while Article 110 provides for limitation 
for the arrears of rent. The word ‘rent therefore, 
has distinct meaning front the word hire and 
unless suits for hire are specially excluded front 
the cognizance of Court of Small Causes it cannot 
be held that the suit for hire would not -ie m the 
Court of Small Causes. In -prohlad Patm v. Sha-- 
hadhar Rai', 7 Ind Cas 553 (Cal), it has ten held 
that a suit to recover a sum payable under a con 
tract by the defendant for plying boats in a private 
fern- is not a suit for rent within the meaning 
of Article 8. of Schedule II of the Provincial omall 
Cause Courts Act and a small Cause Court has 
jurisdiction to try the suit. 

(3) I. therefore, allow this application, set a>ioe 
the order of the Judge. Small Causes Court and 

direct that the suit be entered on on gmal 
number and disposed of according to la*. 
respondent is not present. There will be no Older 

as to costs. „ . 

DH Revision allowed. 


fC. N. 10.] 
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JANKl NATH WAZIR C. J. AND 
JIA LAL KILAM J. 

Alt. Rnhati, Plaintiff-Appellant v Ghulam 

Mohd. Soofi and another. Defendants-Respon- 

Second Appeal No. 87 of 200 < D/- 22nd 

Assuj 2008. 

Limitation Act (1908), Art. 182(2) - “Where 
there has been an appeal — Appeal agamst 
order refusing to set aside ex parte decree. 

Clause (2) of Art. 182 of the Limitation Act 
does not state in its strict grammatical con¬ 
struction, that the appeal must be 
decree in the suit. Where there has been an 
appeal against the order of the trial Court re¬ 
fusing to set aside the exparte decree, the limi¬ 
tation for execution of the decree shall start 
from the date of the order dismissing the appea 
and not the date of the decree of the trial 
Court. A I R (19) 1932 P C 165 Applied. A IR 
(24) 1937 Pat 33 7, Relied. (Paras 6, t) 

Anno: Limitation Act Art. 182 N. 34. 46. 

R. K. Koul, for Appellant; A.N. Bhan, for 
Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’32) A I R (19) 1932 P C 165: (60 Cal 1^ ^ 

(’46) A 1 R (33) 1946 Cal 375: (I L R (1946) 1 

Cal 637) (Pr 5) 

(’ 37 ) \1 R (24) 1937 Pat 337: (16 Pat 306) 

(Pr 6) 


WAZIR C. J.: This is second appeal filed 
by the decree holder and arises out of execu¬ 
tion proceedings. 

(2) Alt. Rahati, plaintiff decree-holder, insti¬ 
tuted a suit for partition against Sultan Soofi 
and Alohd. Soofi defendants. A final decree was 
passed in the partition suit on 5th of Poh 2002. 
Ghulam Mohd. Soofi, one of the defendants, in¬ 
stead of filing an appeal against the final decree 
made an application before the trial Court for 
setting aside the ex part e final decree on 1st 
Phagan 2002. This application was dismissed 
on 7th Chet 2002. He went up in appeal against 
the order of the trial Court dismissing the ap¬ 
plication for setting aside the ex parte decree. 
His appeal was dismissed on 20th Assuj 2004 
by the District Judge Kashmir. The decree- 
holder took out execution of the final decree 
on 24th Chet 2004. The judgment-debtors rais¬ 
ed several objections and one of the objections 
was that the execution application was barred 
by time. The executing Court over-ruled this 
objection of the judgment-debtors and held 
the application within time. The judg¬ 
ment-debtors appealed and the learned District 
Judge overset the order of the Executing Court 
and held that the execution application filed 
by the decree-holder was barred by time. The 
decree-holder has come up in further appeal to 
this Court. 

(3) In this second appeal the question to be 

decided is whether the execution proceedings 
are or are nol barred by limitation. The matter 
depends upon the construction of Article 182 
Clauses (2) and (3) of the Limitation Act. It 
is contended on behalf of the decree-holder ap¬ 
pellant that the case falls under Cl. (2) of 
Art. 182 of the Limitation Act which reads as 
under: , , , 

"Where there has been an appeal, the date of 

♦he final decree or order of the Appellate 

Court or withdrawal of the appeal.” 

In support of this contention it is argued on 
the one hand that the disposal of the appeal 
against the order refusing to set aside the ex 
parte decree comes within the meaning of 
Cl. (2) of the above Article of the Limitation 
Act and the starting point of the limitation for 
the execution of the decree will be from the 
date the appellate order is passed, i.e. 20th of 
Assuj 2004 and not from 5th of Poh 2002, when 
the final decree was passed. 

(4) It has been argued on behalf of the res¬ 
pondents that the starting point of limitation 
under Cl. (2) of Article 182 would be from the 
date of the final decree or order of the appellate 
Court where appeal has been filed against the 
order or decree passed in the suit itself. 

(5) There has been divergence of opinion 
on this point of different High Courts in India. 
The learned District Judge has taken the view 
that as the appeal has not been filed against 
the final decree or order arising out of the 
suit, therefore, the case will not fall within 
Cl. (2) of Art. 182 and the starting point of 
limitation will be from the date of the final 
decree and as the execution application has 
been filed three years after the final decree it 
was held to be barred by time. In support of 
this view reliance is placed on a ruling of Cal¬ 
cutta High Court reported as ‘Haris Chandra v. 
Dines Chandra’, A I R (33) 1946 Cal. 375. 

(6) We have very carefully examined all the 
rulings on this point of different Indian High 
Courts as well as the Privy Council and we 


Ghulam Rasul v. Ghulam Qadib (Jia Lai Kilam J.) Jammu & Kashmir IT 

the order or the appeal’. In restricting the ap¬ 
peal against the decree or order in the suit we 
have to read the words ‘against the decree or 
order in the suit’ in cl. (2) which do not find 
place there. 

(7) We are therefore of opinion that the time 
will start to run against the decree-holder from 
the 20th of AssuJ 2004, when the appellate 
Court dismissed the appeal of the judgment- 
debtor against the order of the trial Court re¬ 
fusing to set aside the ex parte decree. Taking 
20th of Assuj 2004, as the starting point of 
limitation the application of the decree-holder 
is within time. 

(8) We, therefore, allow this appeal and set 
aside the order of the lower appellate Court 
and restore that of the executing Court. In 
view of the circumstances of the case, the 
parties are left to bear their own costs in this 
Court. 

(9) KILAM J., I agree. 

R.G.D. Appeal allowed. 


1962 

are of opinion that the view taken by the Dis- 
trict Judge is not sound. Clause (2) of Art. 182 
of the Limitation Act does not state in its 
strict grammatical construction, that the ap¬ 
peal must be against the decree in the suit 
These are words which we are asked to read 
into the Article by implication, and we see no 
ground in principle for -so reading them. In 
? Nagendra NathDey v. Suresh Chandra Dey, 
AIR (19) 1932 P. C. 165, their Lordships have 
held that there is no definition of appeal in the 
Civil Procedure Code but there is no doubt 
that any application by a party to an appel¬ 
late Court, asking it to set aside or revise a 
decision of a Subordinate Court, is an appeal 
within the ordinary acceptation of the term and 
that it is no less an appeal because it is irregu¬ 
lar or incompetent. In this case it has been re¬ 
marked : 

“that the question must be decided upon the 
plain words of the Article; where there has 
been an appeal, time is to run from the date 
of the decree of the appellate Court. There 
is, in their Lordships* opinion, no warrant 
for reading into the words quoted any quali¬ 
fication either as to the character of the ap¬ 
peal or as to the parties to it; the words 
mean just what they say. The fixation of 
period of limitation must always be to some 
extent arbitrary, and may frequently result 
in hardship. But in construing such provi¬ 
sions equitable considerations are out of 
place, and the strict grammatical meaning of 
the words is, their Lordships think, the only 
safe guide. It is at least an intelligible rule 
that so long as there is any question sub- 
judice between any of the parties those 
affected shall not be compelled to pursue the 
so often thorny path of execution which, if 
the final result is against them, may lead to 
no advantage.** 

In conformity with the Privy Council decision 
that the matter must be decided on the plain 
words of the Article, the order of the appellate 
Court of 20th Assuj 2004 should be held the 
proper date from which the period of limita¬ 
tion should start. It is true that their Lord- 
ships were not dealing with an actual appeal 
against an order refusing to set aside an ex 
parte decree, as we are here, but with an ap¬ 
peal agamst the decree itself which was sought 
to be executed, and the immediate result of 
their decision was to hold that, even if such an 
appeal were irregular in form & one to which the 
judgment-debtors were not parties, it was none 
the less an appeal within the meaning of Art. 
182 But the principles contained in the pas- 
sages quoted above are wide enough to cover 
present case and other cases of similar 
nature. In *Dedhraj Lachminarayan Firm v 

hSdThat ?h S hV-? (24 \ 1937 Pat 337 ’ U wa * 

thlir definitx ?? of appeal given by 

their Lordships would apply to an anne/l 

against an order refusing to set aside an^ex 

part§ decree and with this view we respect- 

"ere *0 accept the conten- 
the learned counsel for the respondent 
that the appeal as mentioned in cl. (2) should 

S?de?™«^ agaiDst the decree or 

tfa e suit then it would be ex- 
th i? ^Sktature would have made 
IL^te clear by inserting the words 'where 

“ appeal against that 

been 311 appea1 ’ & &/S 


A. l.R. 1952 Jammu and Kashmir 17 
JIA LAL KILAM, J. 

Ghulam Rasul and others, Applicants v. Ghulam 
Qadir and others, Non-Applicants. 

Civil Revn. No. 52 of 2007, D/- 18th Jcth 2008. 

Civil P. C. (1908), S. 35 — Successful party — 
Right to receive costs. 

Costs awardable under Section 35 are in the dis¬ 
cretion of the Court, but that discretion has to be 
exercised in a judicial manner on the basis of sound 
legal principles and not arbitrarily. One of such 
principles is that a successful party is entitled to 
unless he is guilty of such misconduct as 
would disentitle him in the eye of law. Even then 
* ecessar y f°> the trial Judge to record reasons 
for his not awarding costs to the successful party. 

J N n 0 J*i /” th \ s °«® the High Court in revision 
the or ‘* €r by the lower Court direct¬ 
ing the successful party opposing a pauper applica¬ 
tion to bear his own costs.) PPCa 

Satya Pal, jor Applicants. 

Gilulam Qadir made an application 
for permission to sue as a pauper. He imoS 
Ghulam Rasul and others as non-appUclnt^^n 
application. After recording evideEce th? 

First Additional Munsiff rejected hh annUm tinn 
The learned Munsiff held thS^Jhe apSnf 

SMe S- 



A. I. R. 
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however, will include the length of time spent in 
the trial, the number of witnesses examined and 
the conduct of the parties both before and after 
the proceedings were started. 

(3) In this case I find that as many as five wit¬ 
nesses were examined on behalf of the parties anc. 
the inquiry in this application lasted for more than 
two years. Under these circumstances there is no 
reason why the applicants in this application should 
r.ot be awarded costs. The general rule is that 
a successful party is entitled to costs, unless he is 
guilty of such misconduct as would disentitle rum 
in the eye of law. Even then it is necessary for the 
trial Judge to record reasons for his not awarding 
costs to the successful party. 

<4) Taking all this into consideration. I set aside 
the order of the trial Court as regards costs and 
order that costs in this case be awarded to the 
successful party, i.e., the applicants in this revision 
application. 

(5) The non-applicant, in spite of sendee, is not 
present. This order has been passed ex parte 
against him. 

\\S.B. Revision alloiced. 
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JIA LAL KILAM, J. 

Skattar Singh. Plaintiff-Appellant v. Rawela. 
Defendant-Respondent. 

Second Appeal No. 94 of 2007. D/- 2Gth Poh. 
2008. 

Transfer of Property Act (1882), Ss. 5 and 
109 — ‘Transfer’ — Meaning of — Lease — Sub¬ 
sequent partition between lessors — Evidence 
Act (1872), S. 116. 

The partition Ls a transfer of property with¬ 
in the meaning of Section 5 and Section 109 as 
it has been held to be a mixture of surrender 
and a conveyance of rights in a property. 

The defendant had by virtue of a rent deed 
taken on lease a small house from the plaintiff. 
This house was the part of some joint property 
which was owned by four persons including 
the plaintiff. These persons who were related 
to each other as brothers or cousins effected 
a partition of their joint property and this 
house which was rented out to the defendant 
fell to the lot of other three persons: 

Held that any rights of realizing rent or eject¬ 
ing the defendant which were possessed by the 
plaintiff once had ceased to exist so far as he was 
concerned and those rights were now vested in 
his co-sharers to whom the exclusive ownership 
had been transferred by partition. On the date of 
transfer (in this case partition) the relationship 
of landlord and tenant ceased to exist between 
the plaintiff and the defendant. Therefore the 
defendant was not debarred from pleading that 
he was not bound by any relationship of land¬ 
lord and tenant so far as he and the plaintiff 
were concerned. Chitaley’s T. P. Act cited with 
approval. (Paras 3, 4) 

Anno : T. P. Act, S. 5 N. 4; Evidence Act, Sec¬ 
tion 116 N. 9 

R. C. Nanda, for Appellant; D. N. Mahajan, 
for Respondent. 

JUDGMENT : This is a plaintiff’s second 
appeal against a judgment of the learned Se¬ 
nior Subordinate Judge, Jammu, dated 13th Poh. 
2007, whereby the judgment and decree of the 


trial Court (Sub-Registrar Munsiff, Second 
Class. Jammu) dismissing the plaintiff’s suit 
for ejectment and rent was confirmed. 

( 2 ) It appears that the defendant-respond¬ 
ent had by virtue of a rent deed dated 8-9- 
2001 taken on lease a small house from the 
plaintiff; and the rent fixed per month was Rs. 
4 . This house appears to have been the part 
of some joint property which was owned by 
three or four persons including the plaintiff. 
On 28th Phagon 2002 these persons who are 
related to each other as brothers or Cousins ef¬ 
fected a partition of their joint property and 
this house which was rented out to the defen¬ 
dant fell to the lot of Kaunsal Singh, Balwant 
Singh and Wasawa Singh. Thereafter the de¬ 
fendant executed another lease deed in the 
name of Kaunsal Singh to whose lot along with 
others the said house had fallen. The plaintiff 
thereafter kept quiet for a period of more than 
three years and meanwhile, as alleged by the 
defendant, the defendant went on paying rent to 
Kaunsal Singh. After a period of more than 
three years the plaintiff issued a notice on 21st 
Jeth 2006 to the defendant demanding the ar¬ 
rears of rent from him. This notice was given 
to the defendant on the basis of the original lease 
deed which was executed by him in favour of 
the plaintiff. Both the Courts have come to the 
conclusion that the tenancy which once exist¬ 
ed between the plaintiff and the defendant ter¬ 
minated on the day when the partition was 
effected between the plaintiff and his other co- 
sharers in the property. 

(3) The argument of the appellant’s learned 
counsel is that whatever may have taken place 
between the plaintiff and his other co-sharers 
would not give a right to the defendant to deny 
that the title of the landlord. According to S. 116 
of the Evidence Act a tenant cannot deny the 
title of a landlord during the continuance of the 
lease. But the question in this case is: does 
the tenancy continue in the present case? The 
defendant-respondent’s learned counsel has re¬ 
ferred to Section 109 of the Transfer of Pro¬ 
perty Act which lays down that: 

“If* the lessor transfers the property leased, 
or any part thereof, or any part of his inter¬ 
est therein, the transferee, in the absence of 
a contract to the contrary, shall possess all 
the rights, and if the lessee so elects, be sub¬ 
ject to all the liabilities of the lessor as to 
the property or part transferred so long as 
he is the owner of it.........” 

The other question is as to whether the parti¬ 
tion is a transfer of property within the mean¬ 
ing of Section 5 and Section 109 of the T. P. 
Act. There is ample authority for the propo¬ 
sition that a partition is a transfer of property 
as it has been held to be a mixture of surren-l 
der and a conveyance of rights in a property.! 
Reference may in this connection be made to a> 
number of rulings which have been noted by 
Chitaley on page 252 of his commentary on the 
Transfer of Property Act. From this it becomes 
abundantly clear that after the transfer it is 
the transferee who possesses all the rights or 
the lessor and the rights of the original lessor 
automatically cease to exist. Putting it in more 
plain words it comes to this that on the date 
of transfer (in this case partition) the relation¬ 
ship of landlord and tenant ceased to exist be¬ 
tween the plaintiff and tjie defendant. There¬ 
fore the defendant is not debarred from plead¬ 
ing that he is not bound by any relationship 
of a landlord and tenant so far as he and the 
plaintiff are concerned. 
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The D iaintifl's learned counsel has fur- 
Oipr arKued^that the defendant now has attorn- 
S to otS one of the three persons to whom 

house in question was allotted on partition, 
the house in argue that the subse- 

deed is not a valid lease and that 
the original lease deed must be therefore treat- 
id as operative. This may or may not be so, 
but it does not make any difference. It is a 
matter subsisting between the owners of the 
property. If the owners of the property think 
8£t Kaunsal Singh has misbehaved, they can 
take him to task, but the plaintiff does not come 
into the picture at all. So far as the plaintiff 
is concerned, we have got only to see as whe¬ 
ther he has a present right of ejecting the de¬ 
fendant or not. We have seen by reference to 
Section 109 of the T. P. Act that any rights of 
realizing rent or ejecting the defendant which 
were possessed by the plaintiff once have ceas- 
led to exist so far as he is concerned, and those 
rights are now vested in bis co-sharers to whom 
.the exclusive ownership has been transferied 
'by dint of partition referred to above. 

(5) There is one more point in the case which 
shows that the plaintiff has taken the. same 
position which has been visualized above. After 
the partition that was brought about between 
him and his other co-sharers, he maintained a 
studied silence. Never did he make any demand 
for rent from the defendant, nor did he raise 
even his little finger for bringing about his 
ejectment. By such conduct of the plaintiff it 
becomes further clear that he had lost all inter¬ 
est in the property. It is now too late in the 
day for him to come in the Court and demand 
rent and to seek ejectment of the defendant. 


(6) I do not, therefore, find any force in this 
second appeal which is dismissed with costs. 

D.H. Appeal dismissed. 
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KILAM, J. 

Mohd. Sadiq and others, Appellants v. Jamal Sooji 
and others, Respondents. 

First Appeals Nos. 53 and 1 of 2007, D/- 20-9-1951. 
Jammu and Kashmir High Court Rules and 
Orders, Vol. Ill, R. 16 — Valuation for appeal — 
Suit for pre-emption of house. 

In a suit for pre-emption of a house, forum of 
appeal is not determined by the value of property 
put in the plaint but by the price determined by 
the trial Court. AIR 1925 Lali 41, AIR 1936 Lah 
133, Distinguished. (Para 4) 

S. N. Dar, for Appellants; H. N. Dliar, for Respon¬ 
dents. 

Cases referred to: 

(’25) AIR 1925 Lah 41: (76 Ind Cas 196) (Pr 4) 
(’36) AIR 1936 Lah 133 ( p r 4) 


JUDGMENT.: This is plaintiffs' first appeal and 
arises out of a suit instituted by plaintiff’s pre- 
emptors to pre-empt the sale of a house made by 
the vendors in favour of the vendee defendants for 
Ks. 5,000. 


(2) The plaintiffs' case was that they have the 
r g .9 l “ to pre-empt the sale on the basis of conti¬ 
guity: that the price mentioned in the sale-deed is 
much more than actually paid by the vendees to 
tne vendors, that in fact Rs. 2,000/- were paid by 
the vendees to the vendors. The defendants resisted 


the suit on the ground that the plaintiffs have no 
right to pre-empt the sale inasmuch as their house 
is not contiguous to the propeity in dispute. It 
was further alleged that the price mentioned in the 
sale-deed was actually paid by the vendees to the 

vendors. . . „ , 

(3) The trial Court found that the plaintiffs had 
right of prior purchase and further found that the 
pace paid by the vendee was Rs. 3,000/-. The 
plaintiffs’ suit was decreed on payment of 
Rs 3 000/- to the vendees defendants. Both tne 
plaintiffs and the vendees defendants have come 
up in appeal to this Court. 

(4) A preliminary objection was raised on behalf 

of the vendees respondents that the appeal of the 
plaintiffs would not he to this Court but would lie 
to the District Judge. It is argued that the original 
value of the property in the plaint would determine 
the forum of appeal and not the price determined 
by the trial Court. In support of this contention 
reliance was placed on two rulings of the Lahore 
High Court, ’Malah v. Bislien Singh’, AIR 
(12) 1925 Lah 41 and ‘Jagdish Ram 

v. Mt. Chinto’, AIR (23) 1936 Lah 133. 

In AIR (12) 1925 Lah 41, it was held that 
when the value of pre-emption suit for the pur¬ 
pose of jurisdiction calculated at thirty times the 
land revenue of the land in dispute was less than 
Rs. 5,000/- but a decree was passed in the suit order¬ 
ing payment of a sum larger than Rs. 5,000/- an 
appeal arising from the suit lay under Section 39 (1) 
(a) of the Punjab Courts Act to the Court of the 
District Judge and not to the High Court. The 
same view was taken in AIR (23) 1936 Lah 133. 
These two cases referred to by the counsel for the 
respondent are not helpful to him inasmuch as 
they relate to the pre-emption suits in regard to 
the agricultural land whereas the present suit filed 
by the plaintiffs is to pre-empt a sale of a house 
and not agricultural property paying land revenue. 
In regard to agricultural property paying land 
revenue the jurisdictional value is to be determined 
by specific rules whereas there are no rules for 
determining tire price of the house property and it 
is laid down in Rules and Orders of this Court, Vol. 
Ill on page 309, Rule 16, that there is no provision 
in the Suits Valuation Act in regard to classes of 
suits mentioned below and they do not admit of 
being disposed of by Rules under Part I nor 
are they dealt with by directions under Part II 
of the Regulation and the value of such suits must * 
be left to judicial decision as occasion arises. These 
suits are suits for houses; suits of pre-emption in 
respect of houses; suits for removal of attachment 
of houses, etc. etc. It is, therefore, clear that in re¬ 
gard to pre-emption suits in respect of houses the 
decision of the Courts determining the price will 
determine the forum of appeal. According to the 
trial Court the market price of the house is 
Rs. 3000 and, therefore the appeal would lie to the 
High Court and not to the District Judge. 

(5) The next question for consideration is as to 
what is the price of the house in dispute. (After 
going through the evidence, their Lordships held 
that the price paid was Rs. 2,700/- and then con¬ 
cluded :) 

(6) We, therefore, allow the appeal of the plain-1 
tiffs and reduce the amount of price from Rs. 3,000/- 
to Rs. 2,700/-. The appeal of the defendants is 
dismissed. The parties will get and pay costs in 
proportion to their success and failure in this 
Court. 

R.GD. 


Appeal allowed. 


t»r. 
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Sultan Sofi and others. Appellants v. Shaban 
Sofi and others. Respondents. 

Appeal No. 1 of 1951. D/- 18-6-51. 

Jammu and Kashmir Right of Prior Purchase 
Act (1993). Ss. 14 and 15 — Words “agricul¬ 
tural land'* in Section 14 includes agricultural 
laDd in village and also in urban area—“Im¬ 
movable property” does not include agricultural 
land. 


should be restricted to villages & the urban im¬ 
moveable property in section fifteen should be 
given its ordinary meaning or whether ‘agri¬ 
cultural land’ in section fourteen be given its 
ordinary meaning and the ‘urban immoveable 
property’ in section fifteen should receive a 
restricted interpretation so as to exclude agri¬ 
cultural land in a city. 

(5) The two Courts below have concurrently 
held that the agricultural land within a city is to 
be regarded as th e urban immoveable property 
for the purpose of fifteenth section of the Act. 
Whether this view is correct is the sole ques¬ 
tion for the consideration of the Board in this 
appeal. 


The words ‘argicultural land* occurring 
in Sec. 14 include agricultural land in an 
urban area as well as in a village. It is 
equally clear that the expression “immov¬ 
able property” in this section does not in¬ 
clude agricultural land. It follows that on 
the literal construction of the section the 
owners of contiguous properties have no 
right of pre-emption in respect of agricul¬ 
tural land wherever it may be situated. 

The words ‘immoveable property’ in Ss. 14 
and 15 were not intended by the framers 
of the Act to include agricultural land. 
Having provided by Section 14 that agri¬ 
cultural land, regardless of its situation, 
can be the subject of pre-emption by the 
four classes of persons thereia mentioned it 
could not have intended that such land 
should be again provided for in S. 15 and 
the right of prior purchase given to quite 
a difierent set of persons. (Paras 6, 8) 

S. N. Dar, for Appellants; Jaswant Singh and 
J. N Butt, for Respondents. 

NIAMAT ULLAH, PRESIDENT: This appeal 
raises a question as to the interpretation of the 
fourteenth & fifteenth Sections of the Right of 
Prior Purchase Act, 1993, hereafter called the 
State Act. 

(2) On Magh 25, 2001, the respondent No. 5, 
Pt. Jai Lai Sopori executed a sale-deed in res¬ 
pect of 4 Kanals 17 Marlas of land situate! 
in Charamghari Mohalla in the city of Sri¬ 
nagar in favour of the appellants for an osten¬ 
sible consideration of Rs. 5,000/-. The pro¬ 
perty thus sold is Malyari land included m 
Khewat No. 1 of Zilla Chhattabal, comprising 
Khasra Nos. 1334, 1337, 1338, 1339 asessed to 
Government Revenue of Rs. 10-14-3. 

(3) The respondents Ncs. 1 to 4 who are 
owners of property contiguous to property sold 
claim the right to pre-empt this property under 
Cl. 6 of the fifteenth section of the State Act 
and they would be so entitled if that section be 
held applicable to the cause. 

(4) The fourteenth and fifteenth sections of 
the State Act describe two separate categories 
of pre-emptors, the former in relation to “agri¬ 
cultural land” and the ‘village immoveable pro¬ 
perty 1 and th e latter in relation to ‘urban 
immoveable property’. But th e expression 
“agricultural land” as used in the fourteenth 
section and lh e expression “urban immoveable % 
property” as used in the fifteenth section,, 

less restricted by other -prcvCsi&ns of th e Act, 
are wide enough in both cases t&Applgrfo 
cultural land situate in a city* 
controversy in th e easels 


cultural land’ a s used^Qhe 1 


- 



ourfoenth \se< 
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(6) In taking this view the provisions of tne 
fourteenth section hav e not been given due con¬ 
sideration and if thi s had been done, the pro¬ 
cess of reasoning leading to th e conclusion ar¬ 
rived at by the lower Courts would have 
presented (prevented?) considerable difficulty. 
The fourteenth section opens with the provision 
that “the Right of Prior Purchase in respect 
of ‘agricultural land' and ‘village immoveable 
property’ shall vest in four categories of persons 
none of which includes the owners of property 
contiguous to the property sola”. There can 
be no doubt that the word’s ‘agricultural land’ 
occurring in this section include agricultural 
land in an urban area as well as in a village. 
It is equally clear that the expression “im¬ 
moveable property” in this section does n °- 
include agricultural land. It follows that or 
the literal construction of section fourteen th^ 
owners of contiguous properties hav e no *‘ight 
of pre-emption in respect of agricultural land 
wherever it may be situated. It is, however, 
contended that having regard to the provisions 
of the fifteenth section “agricultural land” oc¬ 
curring in the fourteenth section should be 
taken to refer to such land in a village. The 
contention is .based on the opening sentence 
of the fifteenth section which provides that “the 
Right of Prior Purchase in respect of urban 
immoveable property shall vest” among others, 
in the owners of property contiguous to .he 
property sold. It is said that the expression 
‘urban immoveable property’ within the limits 
of a town must include agricultural land with¬ 
in such limits. 

(7) There is no doubt that if this definition 
of urban immoveable property be imported in 
the fifteenth section and no account be taken 
of the fourteenth section th e argument would 
be sustainable. But neither section can be 
ignored in determining the Right of Pre-emption 
claimed by owners of contiguous properties. 
The drafting is extremely unsatisfactory and 
th e apparent conflict arising from the language 
of the two sections has to be obviated by a 
reasonable construction of the two sections, it 
seem s to th e Board that th e decisive question 
is whether the definition of “urban immoveable 
property” should be imported in th e fifteenth 
section. 

(8) Now, the 3rd section of the Act which 
defines various terms employed in the Act ex* 

grossly provides that “unless there is anytning 
‘repugnant in the subject or context”, the words 
defined have to be taken to mean in terms of 
the definitions. In other words, the subject 
# <jg.G$>ntext in any part of the Act would give 
rise to a conflict between two provisions there- 
definition is to be disregarded. As al- 


~ - msas- 
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. chnwn a serious conflict arises between 

& £&£ Sa feolher 

hanH reading the two sections together it is 
dfaJ^hat property has been classified into 
three categories, namely, (1) Agricultural La d 
which means land which is not occupied a s the 
site of any building in a town or village wd 
is occupied a s and lent for agricultural pur¬ 
poses or for purposes subservient to agricul¬ 
tural or pasture (C. F. definition of land in 
Jammu and Kashmir Alienation of Laad Act ' 
1995 in S. 2 adopted by S. 3 of the Right ol 
Prior Purchase Act) wherever situated whether 
in a city or in a village. (2) Village Immove- 
able Property and (3) Urban Immoveable Pro 
perty. This classification clearly indicates that 
the words ‘immoveable properly* in Ss. 14 ana 
15 were not intended by th e framers oi the 
Act to include agricultural land. Having pro¬ 
vided by the fourteenth section that agricul¬ 
tural land, regardless of its situation, can be 
the subject of pre-emption by the four classes 
of persons therein mentioned it could not have 
intended that such land should be again pro¬ 
dded for in the fifteenth section and the right 
of prior purchase given to quite a different 
set of persons. Th e construction of the iour- 
teenth section, which found favour with the 
lower Courts, would insert the words "in a vil¬ 
lage” after th e words “agricultural land” or 
the word "village” before them, which is not 
permissible. The words “agricultural land” in 
section fourteen ar e unqualified and there is 
no justification for adding th e word "village” 
before them or the words “in a village” alter 
them. 

(9) Accordingly the Board are of opinion that 
the fifteenth section of the Act is not applicable 
to the case and that the right of prior purchase 
is to be determined according to the fourteenth 
section which does not entitle owners of pro¬ 
perty contiguous to the property sold. 

(10) The land in suit is admittedly agricul¬ 
tural land. It seems to hav e been common 
ground between the parties that the respon¬ 
dents 1 to 4 are entitled to pre-empt if the fifteen¬ 
th section is applicable which as already held, 
is not the case. But they may b e entitled to 
pre-empt under S. 14 and this question should 
be decided. The result is that this appeal 
should be allowed, the decrees of the lower 
Courts set aside and th e suit of the respondents 
1 to 4 remanded to the trial Court for disposal 
according to law. The Board think that in 
view of the unsatisfactory drafting of the Act, 
which was largely responsible for this litiga¬ 
tion, the parties should bear their own costs 
so far incurred. The Board humbly advise His 
Highness accordingly. 

Appeal allowed. 


R.G.D. 
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Ghulam Mohd., Accused v. The Municipal Com¬ 
mittee, Srinagar; Opposite Party. 

Criminal Ref. No. 63 of 2007, D/- 19th Jetli 2008. 

P ■ C ■ (1898) ’ Ss ■ 263 and 342 - Sum- 
roary trial — Examination o/ accused it obligatory 
■s? Non-compliance — Effect . 


procedure of examining the accused so as to enaole 
him to explain any circumstances appearing agau.st 
him has to be followed even in summary trials. 

' Hence where in a summary trial the accused has 
been convicted on his own plea without his being 
examined under S. 342 and the record lias not bun 
prepared according to law, the conviction cannot 
be sustained. AIR 1951 All 410, Rel. on. (Para 2) 

Anno : Cri. P. C„ S. 263, N. 6; S. 342 N. 3. . 

Assistant Advocate-General, for Opposite Party. 

r51) Affi (38) 1951 All 410: (1950 All L J 529) ^ 

ORDER.: The accused was summarily tried for 
an offence under Sections 69 & 177 oi the Munici¬ 
pal Act by the City Magistrate Srinagar and sen¬ 
tenced to pay a fine oi Rs. 2/-. The allegation 
against him was that he had created an even winch 
was obnoxious to public health. He was ordered 
to remove the oven within tifteen days, failing 
which he was further ordered to pay Rs. 2/- per 
day as long as the oven was not removed. Against 
his conviction and sentence, the accused went m 
revision to the learned Sessions Judge, who lias 
made the present reference with the submission 
that the order of the Magistrate whereby the 
accused was convicted and sentenced be Quashed. 
The learned Sessions Judge has submitted that tne 
record has not been prepared according to law and 
and has on this ground recommended the setting 
aside of the conviction. 

(2) I agree with the learned Sessions Judge. But 
there is yet one more point which has escaped 
the notice" of the Sessions Judge. The accused has 
been convicted merely on his own plea of guilt. But 
he has not been examined under Section 342, Crimi¬ 
nal P.C., which is mandatory provision so far as the 
procedure to be followed in criminal cases is con¬ 
cerned. This procedure of examining the accused 
so as to enable him to explain any circumstances 
appearing against him has to be followed even in 
summary cases. In 'Sukhdeo Singh v. State’, AIR 
(38) 1951 All 410, it has been held that: 

“A trying Magistrate, who omits to record the 
statements of the accused as nearly as possible in 
the words used by him by this omission, prevents 
the appellate or the revisional Court from examin¬ 
ing whether he has or whether he has not correct¬ 
ly interpreted that statement. A Magistrate can¬ 
not be permitted to follow such a course. It is, 
therefore, of the utmost importance that the 
procedure prescribed by S. 243, Criminal P. C., 
should be strictly and literally followed and that 
any departure from it should not be lightly ig¬ 
nored. 

“The provisions of Sections 242 and 243 apply to 
summary trial by reason of S. 262, Criminal P.C. 
Hence, where in a summary trial of the accused 
for an offence under S. 112, Railways Act. The 
Magistrate while explaining the particulars of the 
offence to the accused does not state that accused 
had fraudulent intention to defraud the Railways 
administration and the accused admits the com¬ 
mission of the offence but the record of plea 
merely shows that the 'accused pleads guilty to 
the charge* there is sufficient compliance with 
S. 263 (g) read with S. 243 and therefore a con¬ 
viction based on such plea cannot be sustained.** 
I. am in respectful agreement with the enunciation 
of law made in this authority. I, therefore, accept 
this reference and while quashing the conviction 
of the accused, order that the case be remanded to 
the trial Court for re-trial. 

K S -' .. Reference accepted. 


A. I. R. 
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Penal Code (1860), S. 302 — Evidence of 
nurder — Motive, how far relevant. 

Where in a trial for murder, there is di¬ 
rect evidence of a reliable character no 
question of motive can arise. This is, of 
course, subject to the consideration that the 
absence of motive may throw doubt on the 
truth of the direct evidence but if making 
all allowances for it, the direct evidence can 
be trusted, the question of motive presents 
little difficulty. 

Hence the mere fact that the motive al¬ 
leged by the prosecution is inadequate is 
not in itself a ground for not convicting 
• he accused. (Para 8) 

Anno : Penal Code, S. 300 N. 42. 

Pt. Raghunath Vashnavi, Advocate as amicus 
curiae; Assistant Advocate-General, for the 
State. 

CHOWDHARY NIAMAT ULLAH, PRESI¬ 
DENT: This is an appeal by one Satar Mir 
who was convicted by the Sessions Judge 
Jammu, for offences under Ss. 302, 307 and 
397, R. P. C and sentenced to life imprison¬ 
ment. Iiis appeal to the High Court wa s dis¬ 
missed. On th e recommendation of th e Board, 
leave to appeal to His Highness was granted, 
the High Court having previously refused such 
leave. 

(2) Th e story for the prosecution presents 
some unusual features which induced the 
Board to entertain the appeal for a careful 
scrutiny of the evidence and th e circumstances 
of the case. 

(3) It appears that Lalmon (P.W. 4) owns a 
Water Mill at Shonsh, Police Station Doda, 
which ha$ been mentioned in the evidence as 
“Garrat”. He had allowed three brothers Habib, 
Ahmad and Sultan to work it for their own 
benefit without any liability to pay rent there¬ 
for. Sometime late at night between the 16 th 
and 17th Jeth 2006, two of them, namely, Habib 
and Ahamdoo, were murdered outright and the 
third, Sultan, received serious injuries which 
left him in a state of unconsciousness. It seems 
that {he assailant or assailants took him to be 
dead and left him in that condition. This tra¬ 
gedy happened in th e single room in the Garrat 
which used to be occupied by the three bro¬ 
thers at night. The occurrence was net dis¬ 
covered till about the noon of the following 
day when Mst. Fazli (P.W. 3) the mother of 
the victims arrived at th e Garrat and found 
her sons in th e condition already stated. A 
blood-stained hoe was found lying nearby. Ac¬ 
cording to her evidence Sultan was aliv e but 
in an unconscious state (Be-hal). H e aid not 
utter anything at that time. She managed to 
send one Ahmad Lon e (P.W. 7) to Lalman. the 
proprietor of the Garrat, to inform him of the 
tragedy. Lalman immediately sent word to 
Amarchand Nambardar (P. W. 6) and the 
Chowkidar Vid Lai (P.W. 5) conveying the 
news brought by Ahmad Lone. They immedia- 
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lely arrived on the scene of occurrence. Amar-I 
chand endeavoured to help Sultan recover con-1 
sciousness by pursuading him io take a little 1 
milk. He succeeded in his ellort and Sultan I 
was able to speak in a few moments. He said I 
that a Mir of Ladhwana had caused th e death I 
of h;s brothers and injuries to him. Tnereupon I 
Lalman and Vid Lai Chowkidar proceeded to I 
make the hist information report. The Police 
Station was at a distance of about 17-18 miles 
and it was not till the 18 th Chet that the first 
information report was recorded. This docu- + 
ment is a combination of a written informa¬ 
tion addressed to th e Deputy Inspector, Police 
Station Doda, in the handwriting of one Hans 
Raj who figures as an attesting witness toge¬ 
ther with another person who likewise attested 
it. Underneath this written information appears 
the statement of Lalman in which it is stated 
that Ahamdoo and Habib who were his tenants 
were murdered at his Garrat and their brother, 
Sultan, had been seriously wounded. He went 
on to state that according to Sultan a certain 
Mir of Ladhwana, whose name was not known, 
had committed the murders and caused ^Ju¬ 
ries to him (Sultan). At a further description 
it was stated that the assailant had worn some 
black clothing made of Patoo. At the end of 
Lalman's statement there is an obscure passage 
in which it is stated that enquiry had been 
made in the presence of the Lambardar, Amar¬ 
chand, and the Chowkidar and “the statements 
are appended hereto”. It is not stated whether 
these are the statements of the Lambardar and 
Chowkidar or the substance of what Sultan 
had stated in their presence. No such state¬ 
ments were referred to in the Courts below 
and the point does not seem to be of any im- 
portance. 

(4) In the meantime further disclosures were 
made at the Garrat and it transpired that the 
accused Satar Mir who hailed from Ladhawana 
was staying in the cattle shed of one Teju 
(P.W. 9) with some cattle which he was taking 
to some place. Teju's evidence shows that the 
accused asked him for some accommodation 
for himself and his cattle and that as his cattle 
shed was vacant he allowed him to occupy it. 
On receipt of this information Amarchand and 
two other Chowkidars, Vid Lai and Rahman, • 
went to Teju and asked him to accompany them 
to the Garrat. They also took with them the 
accused who was there, saying that men were 
wanted for a “watch” (Pehra Dena Hai). The 
real object of Amarchand and the Chowkidar 
was to have the accused identified by Sultan. 

(4a) When the accused appeared face to face 
before Sultan th e latter identified him as the 
assailant. Thereupon the accused attempted to 
run away but was immediately caught and 
tied with a rope so as to prevent his escape. 
He is said to have then confessed his guilt. 

(5) Sub-Inspector Mela Ram arrived On the 
scene on the 19th. The distance between the 
Police Station and th e Garrat is 17 to 18 miles 
and no undue delay seems to have occurred 
in the commencement of th e investigation. He 
prepared the usual plan of the scene of occur¬ 
rence bat it was not till the 27th Chet that the 
house of the accused was searched, and some 
utensils and other articles of domestic and per¬ 
sonal use were taken possession of. They were 
identified as the property of the deceased and 
Sultan. Charge under S. 397, R.P.C. relates to 
these articles which, according to th e prosecu- 




SataR Mir V. State (Niamat OUah President) Jammu & Kashmir 23 

(8) The unusual features of the case to ^hich 
reference has been made earlier are: (1) The 
motive alleged by the prosecution is said to be 
inadequate and (2) that one single individual 
could not hav e caused injuries to no less tnan 
three persons, which proved fatal in th e case 
of two and nearly so in the cas e of the third. 
The Board hav e given anxious consideration to 
both these aspects of the case. Th e evidence 
of Sultan (P. W. 2) together with the contes- 
sion of the accused which, if believed, disposes 
of the question of motive altogether. Where 
there is direct evidence of a reliable character 
no question of motive can arise. This is, of 
course, subject to the consideration that tne 
absence of motive may throw doubt an the 
truth of the direct evidence, but if making all 
allowances for it. th e direct evidence can be 
trusted the question of motive presents little 
difficulty. Human nature being what -t is a 
man’s passion may be aroused at times by some 
very trifling circumstance, particularly, wnere 
his mind suffers from some sort of temporary 
abnormality, (of course, not amounting to in¬ 
sanity). Cases frequently occur where in a 
momentary fit of passion a person whose mind 
is so constituted as to be enraged by something 
which would make little impression on the 
mind of another commits a serious offence which 
he afterwards sincerely repents. What is said 
to have happened in the present case is that 
the accused, who suffered from th 0 pangs of 
hunger and who had first tried another Garrat 
for a small quantity of flour, arrived at Lalman’s 
9?"^ '? here he obtained a small quantity of 
flour for two annas (or four annas as mentioned 
at one place in the evidence) from th e three 
brothers. He had asked for more but his re- 

k"°u a. cceded to. He cooked a loaf 
of bread which did not satisfy his hunger. Alter 

takmg his frugal meal in the evening h e slept 
m th e room occupied by the three brothers. 
He seems to have nourished a grievance ana 
brooded over hi s own life and that of th e other 
three who had a large quantity of flour i n '.heir 
possession. The evidence does not make it 
clear but it seems likely that som e mild alter- 
ca “°? had taken, plac e between the two. Even 

a £ft rt i r ° m 1?’ tt , ls conceivable that the accused 
lelt more keenly than he should hav e none, 
the refusal of the three brothers to giv e him 
fl our. On the whole, the Board are not 
satisfied that th e motive alleged in the present 
,s so inadequate as to Justify a total re¬ 
jection of the evidence of Sultan and the ac- 
cused s own confession deposed to by a number 
of witnesses whose veracity is not oppn to 
challenge nor has it been challenged on anv 
reasonable ground. 

,, (9) . A . s t r l egards the improbability arising from 
the fact that the accused single handed caused 

chand and others and in the other by alleging J. U ™®. S - ?_ I ® e persons a s to cause the 


1952 , , 

, • _ the aC cused had taken possession of after 
lion, the accus a brot hers and caused in- 

he “ 3rd. The charge under S. 307 is 

juries to e . tb injuries received by Sultan. 
Tte SiUL s. Z. ol course, relates to the 

made by the 

Jarer would produce the accused lor a conies- 
sional statement being recorded. under S. 164, 
Criminal P. C.- This was not done. The omis¬ 
sion would hav-% thrown doubt on the.stoij 
that the accused: had made a confession m the 
presence of the Lambardar and others before 
Ke arrfvai of the Police; but all doubt is set 
at rest by the fact that in his statement before 
the Sessions Judge, while retracting his con ^^" 
sion made before the Magistrate, the accused 
admitted that he had made a confession to 
Amarchand and others but accounted for it 
on the Plea that he had been tied up by them 
and hence he confessed. He had made a con¬ 
fession before the Committing Magistrate in the 
course of hi s statement under S. 342, Crimi¬ 
nal P. C. on the 17th Har. 2007, fully three 
months after the occurrence. In retracting >t 
before the Sessions Judge he stated that he had 
made it because of threats held out by the 
Police He was at that tim e not in the custody 
of the Police and there is no reason to suppose 
that the Police, who made no attempt to extort 
a confession and have it recorded under S. 164, 
Criminal P. C. in the course of investigation, 
threatened him at or about the time when the 
accused made his statement in the course of 
the enquiry before the Magistrate. Nor is there 
any reason to think that th e accused was tied 
with a rope by Amarchand and others to ex¬ 
tort a confession. It is more probable that he 
was so secured as he had attempted to run 
away as is stated by the witnesses for the prose¬ 
cution in jurisdiction of his being tied up with 
a rope. 

(7) A retracted confession is always a 
source of anxiety to the Courts and where a 
confession is made and recorded under S. 164, 
Criminal P. C. while the accused was in the 
custody of the Police and which is subsequent¬ 
ly retracted, little valu e is rightly attached to 
it. In the present case the position is Quite 
different as already mentioned. Th e confession 
before th e Magistrate was made after th e ac¬ 
cused had been in the Jail lock-up for a consi¬ 
derable length of time. He knew that he naa 
previously made a confession before Amar 
Chand and others and stuck to it subsequently. 
.At the trial, where he had legal advice, he 
retracted it. He did not deny the fact that he 
had made a confession on two occasions but 
accounted for his conduct in th e one cas e by 
alleging ill-treatment on the part of Amar- 


threats held out by the Police. His allegations 
. as regards the circumstances in which he had 
made the two confessions are not supported by 
any evidence nor do the probabilities of the case 
support those allegations. O n the contrary, 
there is overwhelming evidence which has been 
.believed by the two Courts below and *he 
Board find no reason to differ from them after 
a careful examination of all the circumstances 
revealed by it and the probabilities of the case 
ja so far as they bear on the voluntary charac¬ 
ter ol the confessions. 


death of two and almost fatal hijuries to tne 
t . h *£ d - should be borne in mind that after 

lu® accused slept in th e room 
occupied by the three brothers. At one stage 
of the argument it was suggested that the room 

tk° S ? a11 to afford accommodation to no 
less than four persons but it was ascertained 
from a piece of evidence on the record that the 

sel° m did 9 3nd «*»»» learned coun- 
“ l P ot P ress this contention. There was 

nn i g ki m uH room ; the accused had picked 
PP a , h0 ®. was lying on the spot and at¬ 
tacked his sleeping victims. It may he that 


21 Jammu & Kashmir Gakibu v. Lakhsuaisi Nap. a in {Waz r G. J.) 


A. I. R. 


the attack on th e first victim was likely to 
hav e aroused the other two, but it is equally 
likely that before they realized what was hap¬ 
pening h e knocked down the remaining two m 
quick succession. According to the P os l ’ nor ' 
tern report the injuries which caused the death 
of Habib were on his head and face; similarly 
the injuries received by Ahmad were on ' be 
upper part of the body including head ana 
face. Sultan received two injuries one near 
his left ear and th e ether near his right eye. 
It is clear that all the three received their in¬ 
juries in a lying posture or while they were 
getting up. Th e Board are of opinion that the 
fact that the accused caused all these injuries 
with a hoe is r.ot so improbable as to make 
th e case for the prosecution doubtful to 
any appreciable degree. 

(10) It was suggested that the recovery of the 
articles from the house of the ac- 
cussed cn a search made after several 
days is worthy of no consideration 
as the same might have been planted. 
If the cSse for prosecution had rested wholly 
o r even mainly on such recovery th e Boara 
would have paused to make a more thorough 
examination of this part of the case, but as 
they are of opinion that the charge of murder 
has been established, they do not consider it 
worthwhile to adopt that course. The sentence 
of life imprisonment for the offence of murder 
would cover lesser sentences for other offences 
and it is needless to consider how far the re¬ 
covery of the articles from the house of the 
accused can be due to the same having been 
planted in his house for the purpose of securing 
additional evidence to support the charge of 
murder. 

(11) In th e result, the Board are satisfied that 
the Sessions Judge and the High Court rightly 
arrived at the conclusions at which they did 
and humbly advise His Highness to dismiss 

the appeal. 

K.s. Appeal dismissed. 
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JANKI NATH WAZIR C. J. AND SHAHMIRI J. 

Garibu and others. Appellants v. Bhagat Lakh- 
shami Narain, Respondent. 

Civil Second Appeal No. 45 of 2006. D/- 14- 
1-1952. 

(a) Civil P. C. (1908), S. 100 — That a per¬ 

son had been in adverse possession of property 
and had acquired mortgagee right by prescrip- 
lion is finding of fact. (Para 4) 

Anno : Civil P. C., Ss. 100-101 N. 36. 

(b) Civil P. C. (1908), S. 100 — Concurrent 
findings of fact — Interference with. 

It is true that concurrent findings of facts 
are binding on the second appellate Court 
and cannot be challenged in second appeal 
but when they are based wholly upon sur¬ 
mises or conjectures without any positive 
evidence to support them, they can be set 
aside in second appeal (Para 4) 

Anno : Civil P. C., Ss. 100 and 101 N. 54. 

(c) Limitation Act (1908), Art. 144 — Ad¬ 
verse possession — Burden of proof — Nature 
of evidence. 


It is a fundamental principle of law that 
when the question of acquisition of title by 
adverse possession has to be determined, 
clear and definite evidence relating to 
diilerent points of time should be adduced 
by the person who asserts that his posses¬ 
sion has been adverse for a statutory period 
and he has thus acquired title by prescrip¬ 
tion. (Para 6) 

Anno: Limitation Act, Articles 142 and 144 
N. 87. 96. 

(d) Evidence Act (1872), S. 114 — Defend¬ 
ant in possession need not prove his title — 
Plaintiff who is seeking possession has to prove 
his title to it — Defendant has prima facie title 
against all the world except the true owner. 

(Para 9) 

Anno: Evidence Act, S. 114 N. 26. 

L. N. Sharma, for Appellants; D. N. Mahajan, 
for Respondent. 

WAZIR C. J.: This is defendant’s second 
appeal and arises out of a suit instituted by 
plaintiff Lakhshami Narain for possession of a 
house and the adjoining vacant land situate 
in Mohalla Gandoo Ki Chhawani, Jammu. The 
case for the plaintiff, as disclosed by th e plaint, 
was that he was th e brother of one Bishen Dass 
and is his legal heir. L. Bishen Dass had acquir¬ 
ed mortgagee rights by virtue of adverse posses¬ 
sion over the land in dispute and the. defend¬ 
ants without any right or title are in possession 
of the property in dispute. Hence the suit for 
possession. 

(2) The defendant resisted the suit on the 
ground that they had inherited th e land from 
one Lassue and are the owners of th e property 
mentioned in th e plaint. The plaintiff has thus , 
no right to possession. 

The trial Court of City Judge, Jammu, 
struck two important issues; (1) Had the pos¬ 
session of Bishen Dass over th e property in 
dispute become adverse? (2). Is the plaintiff a 
legal heir of Bishen Dass? The trial Court found 
both the issues in favour of the plaintiff and 
decreed his suit. On appeal the learned District 
Judge affirmed the findings arrived at by the 
trial Court and dismissed the defendant’s ap¬ 
peal. Th e defendants have come up in further 
appeal to this Court. 

It is necessary to give the facts in detail 
which have given ris e to this controversy be¬ 
tween the parties. Nihal Chand and Hardial 
secured a mortgage with possession of the pro¬ 
perty in dispute on 4th of Besakh, 1974, from 
one Lassu Doom for Rs. 70/-. The mortgage 
deed wa s executed on that date and was regis¬ 
tered on 19th Besakh 1974. A rent note was 
simultaneously executed by th e mortgagor in 
favour of the mortgagees. On 29th of Jeth, 
1975, Nihal Chand and Hardial mortgagees 
received Rs. 90/- from Bishen Pass and made 
an endorsement on the rent not e stating therein 
that they have received the mortgage money 
from Bishen Dass and the mortgage deed be 
returned to the mortgagor. By virtu e of this 
rent note L. Bishen Dass is alleged to have 
stepped into the shoes of the mortgagees and 
completed his title as a mortgagee by prescrip¬ 
tion. On 2nd Jeth, 2002, a suit was brought by 
L. Bishen Dass against Mst. Mani, her husband 
Thoru and their son Sangara for ejectment 
from the property in dispute. The suit was dis¬ 
missed. He filed appeals before th e District 
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judge and the High Court but was unsuccess¬ 
ful. Bishen Dass died leaving no issue and 
Lakhshami Narain, the present plaintiff claim¬ 
ing to be his legal heir, brought the present 
suit out of which this appeal has arisen. 

(3) The sole question for consideration in this 
2nd appeal is whether adverse possession of 
L. Bishen Dass over the property in dispute 
has been established. The Courts below have 
held that the plaintiff has proved th e adverse 
possession of his predecessor-in-interest who 
acquired mortgagee rights by virtue of pres¬ 
cription. 

(4) A preliminary objection has been raised 
on behalf of the respondent that both the 
Courts below have concurrently held that 
Bishen Dass has been in adverse possession of 
the property in dispute and had acquired mort¬ 
gagee rights by prescription. This being a 
finding of fact is conclusive in second appeal. 
It is true that concurrent findings of facts are 
binding on this Court and cannot be challenged 
in second appeal but when the findings of fact 
are based wholly upon surmises or conjectures 
without any positive evidence to support them, 
they can be set aside in second appeal. In this 
case it is contended on behalf of th e appellants 
that there is no evidence to support the finding 
arrived at by th e Courts below in regard to the 
adverse possession of Bishen Dass over the 
property in dispute. We have been taken 
through the evidence and we find that the con¬ 
tention of the appellant’s counsel i s correct. 
The plaintiff had to show that from S. 1975 to 
1987 the plaintiff’s predecessor in interest re¬ 
mained in adverse possession over the property 
in dispute and thus perfected his inchoate title 
of a mortgagee. Ther e is no satisfactory evid¬ 
ence produced to show that L. Bishen Dass 
ever was in possession of the property after 
the rent note wa s endorsed in hi s favour by 
the original mortgagees. The Courts below have 
been impressed by th e evidence of one Tek 
Chand who resides in th e neighbourhood of 
the property in dispute. He has stated that the 
property belonged to L. Bishen Dass and the 
defendants were his tenants. A suit was filed 
by Bishen Dass against the present tenants for 
ejectment and in that suit it was held that the 
relationship of landlord and tenant was not 
established and the suit was dismissed. In face 
of that finding in the suit which was between 
the sam e parties the evidence of Tek Chand 
has no weight. 


C5) Another fact which appears to have in¬ 
fluenced the Courts below is that in an execu¬ 
tion application, Sant Singh versus Pheru, the 
judgment^ebtor Pheru filed written objection 
That he had no property and from this fact 

iS s u eing drawn that p heru had no 
property and he was holding possession of the 

7t ro £!l r V n d j spute on beha,f of Bishen Dass. 

he pointed out that Pheru’s admission 
ES he had no property would not in any way 
t0 tb ? inference that the property in dis¬ 
pute was m the possession of Bishen Dass. 

been further remarked by the 
learned District Judge in his judgment that- 

si ngh, plaintiff’s witness has been 
is ? Record-keeper of th e Muni- 
^ ty d he ® tates that a notice to Bishen 
tSffcK \ SS ? ed hy.the municipality for a 
te situated in Gandu Ki Chhawani. From 

MSsTt E r fa ,he C ° urt and 


the oral evidence it is fully proved that 
Bishen Dass acquired th e rights of mortgagee 
of the property in dispute. Although the 
mortgage deed wa s not registered yet he re¬ 
mained in possession of the mortgaged pro¬ 
perty for more than twelve years and was 
letting it off during this period and as such 
he had full rights of mortgagee by lapse of 
time.” 

It is clear how the learned District Judge has 
drawn the inference from the notice issued to 
Bishen Dass in regard to a certain property in 
Gandu Ki Chhawani that the property in dis¬ 
pute was in the possession of Bishen Dass. 
There is not an iota of evidence to show that 
Bishen Dass has ever given the property on 
rent or realized any rent from any tenant 
during the period of 1975 to 1987. The finding 
of the learned District Judge that Bishen Dass 
had acquired full rights of mortgagee by lapse 
of time is, therefore, based on no evidence 
at all. 

(6a) It is a fundamental principle of law that 
when the question of acquisition of titl e by 
adverse possession has to be determined, clear 
and definite evidence relating to different points 
of time should be adduced by the person who 
asserts that his possession has been adverse 
for a statutory period and he ha s thus acquired 
title by prescription. In this case no evidence 
has been adduced to show that Bishen Dass 
ever realized rent from the tenants after the 
rent note was endorsed in his favour by the 
mortgagees. 

(7) Moreover, there is another circumst¬ 
ance which goes to show that Bishen Dass 
never asserted his rights as a mortgagee. From 
the endorsement on the rent note it appears 
that the mortgage deed had to be returned to 
the mortgagor. If Bishen Dass wanted to step 
into the shoes of th e mortgagees h e would have 
retained the mortgage deed in his own posses¬ 
sion and would not have allowed the mortgagee 
to mention in th e endorsement that it would 
be returned to th e mortgagor. The learned 
counsel for th e respondent has not been able 
to explain as to why it was stated in the en¬ 
dorsement that the mortgage deed should be 
returned to the mortgagor when the person in 
whose favour the endorsement was made want¬ 
ed to exercise the rights of mortgagees himself. 

(8) It has been contended on behalf of the 

KS a £r plaintiff has n °t been able 

to establish that the property i n dispute is the 

same as is alleged to hav e been mortgaged in 

the year 1974. We have examined the boun- 

f V6n ln 4 - the J plaint and the boundaries 

S fho 4 e uJ ne K t, ° n j d - ln the mor te a ge deed. We 
find that the boundaries in the plaint are quite 

different from the boundaries given in the mort 

£«**?•»> aat i afa *<>ry explanation ^ forth- 

ar«Triiffprpnt° boundarie s of the properties 

are different. It has been suggested by the counsel 

tfme th t?./ e K POn ^ en - t th £ l on account of lapse of 
, th . e bounda n e s have changed. It w^s for 
j.bc P la ‘nhff respondent to prove that the boun- 

fnto the V bn„^ a th - e mortg ? ge deed have Changed 

Sort seem^tn h a v a \ glVen V he plaint - No 
the irfen«£ * ohav e been made to establish 

rnfJ de ^ ty f the P r °P ert y- There is the state- 
pers °n r€s iding i n th e neighbour¬ 
hood but we find that that statempnf~ 
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(9) Lastly it is contended by the respondent’s 
counsel that the defendant appellants have not 
been able to show that they are the heirs of 
Lassu and are thus the owners of the property. 
It is not necessary for the defendants to prove 
their title to the property. They are already in 
possession of the property and it is the plain¬ 
tiff who is to prove th e title to the property 
before he can get possession of it. The defend¬ 
ants are already in possession and, therefore, 
prima facie, they have a good title against all 
but the true owner. 

(10) Having given our best consideration to 
the facts and circumstances of the present case, 
we are satisfied that the plaintiff has failed 
to establish the plea of adverse possession set 
up by him over the property in dispute. We, 
therefore, allow the appeal, set aside the decree 
passed by the Courts below and dismiss the 
plaintiff’s suit with costs throughout. 

R.G.D. Appeal allowed. 
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JIA LAL KILAIM, J. 

Amir Chand v. Lok Nath. 

Criminal Misc. Appln. No. 99 of 2008, D/- 
10-1-1952. 

(a) Penal Code (1860), S. 420 — Ingredients 
of offence — False representation to accused’s 
knowledge at time of making it must be 
proved. 

The main ingredients of an offence of 
cheating are that there should be deception 
of a person so as to fraudulently or dis¬ 
honestly induce that person to deliver any 
property to any person or to consent that 
1 any person shall retain any property or in- 
I tentionally induce that person to do or omit 
to do anything which he would not do or 
omit if he were not so deceived, and which 
act or omission causes or is likely to cause 
damage or harm to that person in body, 
mind, reputation or property. From this it 
follows that a wilful misrepresentation of 
a definite fact with intent to defraud would 
a be cheating. Along with this, it has to be 
\ shown that the representation made was 
false to the accused’s knowledge at the 
time when it was made. An act would not 
come within the definition of cheating if the 
representation has turned out to be untrue 
at a future date. (Para 4) 

' Where the accused made a representation 
to the complainant that he would supply 
labour and in pursuance thereof he got two 
sums of money at different times as an 
advance but ultimately failed to act accord¬ 
ing to the representation and the complain¬ 
ant did not allege anything more than this, 
the act would not come within the defini¬ 
tion of cheating. (Para 5) 

Anno: Penal Code, S. 420 N. 3, 4, 6 & 11. 

(b) Criminal P. C. (1898), S. 561A — To pre¬ 
vent abuse of the process of Court. 

Where a prosecution has been started in 
the subordinate Court on a complaint in 
respect of the offence of cheating but the 
facts disclosed in the case merely show that 
it is a case of breach of contract which can 
be redressed in civil Court, the High Court 
y would, in exercise of its inherent powers 


\TH Jia Lai Kilavi J.) 

under S. 561A, Criminal P. C., quash the 

proceedings in order to prevent the abuse 

of the process of the Court. AIR 1938 Mad 

129, Foil. (Prs 8, 10) 

Anno: Cr. P. C., S. 561A N. 4. 

K. D. Raina. for Appellant; Ch. Inder Dass* 
for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’38) AIR 1938 Mad 129: (39 Cri L J 261) (Pr 6) 

ORDER: This is an application under S. 
561-A of th e Criminal P. C. submitted by one 
Amir Chand for quashing criminal proceedings 
pending against him in th e Court of the Sub- 
Judge Magistrate Jammu. The complaint against 
him has been brought on the following facts: 

(2) That Amir Chand entered into an agree¬ 
ment with the complainant Lok Nath who is 
a partner of Magotra & Kohli Forest Lessees 
whereby he stipulated to supply labour to the 
complainant The allegation in the complaint 
further is that the accused made a false repre¬ 
sentation that he possessed means to supply 
labour and took Rs. 1000/- as an advance for 
this purpose. In addition to this, he took a 
further sum of Rs. 1000/- a s advance on 18th 
Baisakh 2008 and also Rs. 70/-. The complaint 
further runs that the accused did not possess 
any labour nor had he ever any intention to 
supply it. He simply wanted to cheat the com¬ 
plainant of Rs. 2,070/- thereby causing wrongful 
gain to himself and wrongful loss to the com¬ 
plainant. A preliminary statement was taken 
by the Magistrate in which th e complainant 
simply stated that the accused had stipulated 
to supply labour in pursuance of which he 
took Rs. 2,070/-, and that the accused did not 
supply labour as stipulated by him. Th e trial 
Court passed an order that there were grounds 
to suspect that an offence under S. 420, R. P. C.* 
had been committed and ordered bailable war¬ 
rants to be issued against the accused. The 
accused has now submitted an application un¬ 
der S. 561-A, Criminal P. C., praying for the 
quashing of the said proceedings. 

(3) In his application under S. 561-A Crimi¬ 
nal P. C., the accused has stated that the facts 
reveal a case of a civil nature but they have 
been forced to take a criminal complexion, 
so as to make a criminal Court as an instru¬ 
ment for the recovery of debt or damages for 
breach of contract. His prayer is that the pro¬ 
ceedings against him be quashed. 

(4) That the accused had entered into an 
agreement with the complainant for supply of: 
labour is admitted by the accused. The sim¬ 
ple question which therefore arises is as to 
whether the present cas e is one of a breach 
of contract or cheating? Th e main ingredients 
of an offence of cheating are that there should 
be deception of a person so as 
to fraudulently or dishonestly induce 
that person to deliver any property to 
any person or to consent that any person shall 
retain any property or intentionally induce that 
person to do or omit to do anything which he 
would not do or omit if he were not so deceived* 
and which act or omission causes or is likely 
to cause damage or harm, to that person in 
body. mind, reputation or property. From this 
it follows that a wilful misrepresentation of a 
definite fact with intent to defraud would be 
cheating. Along with this, it has to be shown 
that the representation made was false the 
accused’s knowledge at the tim e when it was 
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made An act would not come within the 
definition of cheating if th e representation has 
turned out to be untrue at a future date. 

(5) From this discussion it would become 
clear that if it can be established that the ac¬ 
cused made a false representation at th e time 
when h e entered into an agreement with the 
complainant, and induced him to part with 
money, then certainly this act would be cheat¬ 
ing. But if the accused changed his mind at 
‘a later date and did not fulfil the contract, it 
would not be cheating at all. Now in the case 
before u s w e find that the accused had made a 
representation that he would supply labour to 
the complainant and in pursuance thereof he 
got two items of money at two different times. 
The complainant also in his statement does not 
say anything more than that. I think this 
would not come within the definition of cheat¬ 
ing. 

(6) In ‘CHIDAMBARAM CHETTIAR v. 
SHANMUGAM PILLAI', AIR 1938 Mad 129, it 
has been held that 

“In the world of business, things are often 
done which are betrayals of confidence and 
deceptions which arouse moral indignation, 
but are nevertheless civil wrongs which can 
be righted by civil Courts and are not crimes 
which can be punished by criminal Court. 
Not every immoral act is criminal and it is 
an abuse of the process of a Court to attempt 
to create a new crime in order to compel 
men to confirm to a high standard of pro¬ 
bity in business dealings or to force them 
to execute their promises.” 

(7) As regards powers of the High Court, in 
the same judgment we find 

“Inherent jurisdiction of this Court to pass 
an order necessary to prevent abuse of the 
process of any Court is not questioned and 
indeed has been clearly expressed in S. 561-A 
Criminal P. C. Since prevention is always 
better than cure, the obligation to prevent 
specious and spiteful criminal prosecutions 
for actions which, though strictly dishonour¬ 
able, yet do not amount to crime, is one that 
must never be shirked.” 

(8) I am in respectful agreement with the 
enunciation of law made in th e above ruling. 


In the present case all that I can find is a breach *n full. 
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JANKI NATH WAZIR C. J. 

Hari Chand, Plaintiff-Applicant v. Karam 
Chand. Defendant-Opposite Party. 

Civil Revn. No. 62 of 2008, D/- 24-1-1952. 

Provincial Small Cause Courts Act (1887), 
S. 25 — Interference on question of fact. 

Normally the finding of fact recorded by 
the trial Court is not interfered with in 
revision but when the trial Court has 
brushed aside the documentary and oral 
evidence without giving any good reason 
for doing so and has returned a finding 
contrary to the evidence on record, the find¬ 
ing arrived at by the trial Court can be 
overset in revision. (Para 4) 

Anno: Prov. Small Cause Courts Act, S. 25 
N. 11. 

B. L. Suri, for Applicant; G. L. Gupta, for 
Opposite Party. 

ORDER: This is a revision application and 
arises out of a suit instituted by Karam 
Chand plaintiff against Hari Chand for the 
recovery of Rs. 98/- as arrears of rent up to 
the end of Magh 2007 in the Court of City 
Judge exercising powers of Judge Small Causes. 

(2) The plaintiff’s case was that the defend¬ 
ant agreed to pay rent at the rate of Rs. 18/- 
p.m. for some rooms which he had taken of 
the house in possession of the plaintiff. A rent 
note was executed by the defendant in favour 
of the plaintiff and the tenancy commenced 
from 1st Besakh 2006. The defendant admitted 
that he had taken some rooms on rent from 
the plaintiff but has denied the rate of rent to 
be Rs. 18/- p.m. Th e defendant pleaded that 
by an oral agreement the plaintiff agreed to 
charge only Rs. 10 and not Rs. 18/- as mention¬ 
ed in the rent note. It was further pleaded that 
some electric and water charges have been 
paid by the defendant in excess of his share 
and Rs. 25/4/- are due from the plaintiff in 
that behalf. 

(3) The trial Court of Judge, Small Causes, 
found that there was no variation in the terms 
of the rent note and decreed the plaintiff’s suit 


of contract which can by qo stretch of imagi¬ 
nation be brought within the definition of cheat¬ 
ing. If the complainant thinks that a promise 
has been broken, the civil Courts are there to 
help him. But in no case shall the complainant 
be allowed to make use of a criminal Court 
tor redressing civil wrongs. 

(9) Even the trial Court which issued pro¬ 
cesses was not sure that an offence of cheating 
was disclosed by facts, as becomes evident from 
the words: "that there is suspicion to hold 

«“ offence under S. 420, R. p. C. ha s been 
committed which are used in the order of 
*»at trial Court Issuing process. 

( 10 ) I, therefore, in exercise of th e inherent 

S® , , vested 5? this Court order tha t the 
• Pr ?v e 1? lgs pending against the de- 
fendant in this Court of th e Sub-Judge Magis- 

tte te bS n h?L be r? Uash ? d -. 1 further order « iat 
XLJS .°^ d l (1 £ any) of th e accused b e dis¬ 
charged and he be set at liberty. ‘ 

Ilf; Proceedings quashed 


(4) The defendant has com e up i n ^vision 
to this Court and it is argued on his behalf 
that the trial Court has not considered the 
documentary and oral evidence produced by 
him to show that th e rate of rent was only 
Rs. 10/- and not Rs. 18/- p.m. as mentioned 
in the rent note. Normally the finding of fact 
recorded by the trial Court is not interfered 
with in reyision but when th e trial Court has 
brushed aside the documentary and oral evid¬ 
ence without giving any good reason for doing 
so and has returned a finding contrary to the 
evidence on record, the finding arrived at by 
the trial Court can be overset in revision. In 
this case the defendant has produced Diwan 
Chand Sub-Inspector of Police who has stated 
tnat the plaintiff agreed to charge only Rs. 10/- 
p.m. from the defendant instead of Rs. 18/-. 
this oral evidence is further supported by a 
receipt produced by the defendant 
m which the defendant has written that he has 

K aid Turlt nt at j he I ate of 1Q /- a nd has sent 
k y Money order Rs l00/- to the plaintiff. The 

plaintiff has accepted the amount as the rent of the 
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house at the rate of Rs. 10/- p.m. This Money 
order receipt fully supports th e oral evidence 
of Diwan Chand, the defendant’s witness. The 
trial Court has not considered the Money order 
receipt which has been produced by th e defend¬ 
ant in which it is definitely stated that the rent 
paid by him is at the rate of Rs. 10/- which 
was accepted by the plaintiff. The plaintiff also 
admits in the plaint that h e has received 
Rs. 100/- by Money order from the defendant. 
It is, therefore, abundantly clear that the 
plaintiff agreed to charge Rs. 10/- from the 
defendant for th e rooms which he has let out 
to him. 

(5) It is contended on behalf of the defendant 
applicant that th e plaintiff had agreed to charge 
Rs. 10/- from the defendant as th e monthly 
rent from the date of the tenancy but from 
the written statement filed by the defendant 
it appears that the oral agreement was entered 
into on 5th or 6th of Har, 2007. by which the 
plaintiff agreed to receive Rs. 10/- p.m. which 
shows that up to the end of Jeth 2007 the de¬ 
fendant is liable to pay at th e rate of Rs. 18/- 
p.m. as agreed to by him in his rent note exe¬ 
cuted in favour of the plaintiff. Diwan Chand, 
his own witness, On whom great reliance is 
placed has stated that he did not know whe¬ 
ther the arrears of rent had to be charged at 
the rate of Rs. 18/- or Rs. 10/- p.m. In these 
circumstances the defendant is liable to pay 
rent at the rate of Rs. 18/- p.m. as agreed to 
in the rent note up to the end of Jeth 2007 
and from the 1st of Har the defendant is liable 
to pay Rs. 10/- p.m. as the rent of the house 
according to the oral agreement between the 
parties. 

(6) The revision application is, therefore, 
allowed to this extent that the decretal amount 
Is reduced from Rs. 98/- to Rs. 50/- as the 
arrears of rent due from the defendant. The 
parties shall pay and recover costs to th e extent 
of their failure and success. 

K.S. Decree modified. 
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Sant Ram and others, Applicants v. State. 

Criminal Misc. Appln. No. 106 of 2008, D/- 
4-1-1952. 

(a) Criminal P. C. (1898), S. 497 — Granting 
bail in non-bailable offences — Principles — 
Duty of police to put up accused for trial as 
early as possible pointed out. 

It is true that the granting of bail in a 
non-bailable offence is a concession allow¬ 
ed to an accused person and it presup¬ 
poses that this privilege is not abused. 
Coming into contact with the prosecution 
witnesses and exerting undue influence 
over them will certainly be sufficient for 
not granting them bail or for cancelling the 
bail. But at the same time it should be 
duty of a Court to see that an accused is 
not locked up or hampered in his defence 
simply on the ground that an allegation 
was made against him that he was tamper¬ 
ing with the evidence. The general policy 
of law is to allow bail, rather than to re¬ 
fuse bail. The law presumes an accused 
person to be innocent till his guilt is prov¬ 
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ed. and as presumably innocent person he 
is entitled to every freedom to look after 
his own case. Extension of concession of 
bail to an accused gives him better oppor¬ 
tunity of looking after his case. But he 
will certainly lose this privilege in case he 
misbehaves. 

In cases in which death has taken place, 
a speedy investigation is always called for 
and such cases should be produced before 
Courts without any unnecessary loss of 
time. If investigations are left pending be¬ 
fore the police for a long time, the possi¬ 
bility of the witnesses forgetting important 
facts or their being won over by the other 
side or the danger of some important evi¬ 
dence being lost cannot be excluded. The 
accused persons should not be allowed to 
continue in police custody for an unlimited 
period of time simply because the police 
does not produce the challan in time. 

(Paras 2, 5) 

Anno : Criminal P. C., S. 497 N. 4, 7. 

(b) Criminal P. C. (1898), S. 497 — Appli¬ 
cation for cancellation of bail — Proof of fact 
that witnesses are being intimidated by accus¬ 
ed — Evidence that can be tested by cross exa¬ 
mination must be tendered and not affidavit — 
Criminal P. C. (1898), Ss. 74, 526, 539A. 

There are only three sections in the Cri- - 
minal P. C., namely Ss. 74, 526 and 539A 
according to which a fact may be got prov¬ 
ed by an affidavit. . It follows from this 
that an affidavit not covered by these sec¬ 
tions is not legal evidence. In an applica¬ 
tion for cancellation of bail the fact the 
witnesses were intimidated by the accused 
persons ought to be proved by such evid¬ 
ence as can be tested on the touchstone of 
cross-examination and not by affidavit. 

(Para 4) 

Anno: Cr. P. C., S. 497 N. 7. 

(c) Evidence Act (1872), Sec. 60 — Witness 

not deposing as to the fact from personal know¬ 
ledge but stating that it was brought to his 
notice by another person — Evidence is hear¬ 
say. (Para 3> 

Anno : Evidence Act, S. 60 N. 4. 

Suraj Prakash, for Applicants; Assistant Ad¬ 
vocate-General, for the State. 

ORDER: This application arises out of the 
following circumstances: As a result of a clash 
between two groups it is alleged that a death 
did take place in one group and some grievous 
hurts were caused to some people in the other 
group. On 6th Assul 2008 the police registered 
two cases: one under S. 302/148/325 and the 
other under S. 148, R.P.C. against some persons 
belonging to these two different groups. In the 
case under S. 148 R.P.C. the accused applic¬ 
ants were arrested on 27th Assuj 2008, and on 
an application made by them to the Tahsildar 
Magistrate they are admitted to bail on 29th 
Assuj 2008. On 8th Katik 2008 an application 
was submitted by on e Matu Ram that the 
accused persons were piisusing their liberty and 
wer e intimidating and threatening the prose¬ 
cution witnesses. A prayer was made that their 
bail may be cancelled. The Tahsildar Magis¬ 
trate before whom this application of Matu. 
Ram was presented ordered that evidence in 
support of the allegation be produced before 
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him In this connection two persons by name 
Gran Singh and Natha Singh P.Ws. submitted 
two affidavits in which they stated that they 
were intimidated and threatened with dire 
consequence by the accused persons in case 
they appeared as witnesses against them. The 
Tahsildar Magistrate further examined the 
Court Sub-Inspector as a witness. His state¬ 
ment which has been treated by th e learned 
Sessions Judge as corroborative evidence of the 
affidavits of Gyan Singh and Natha Singh will 
be soon discussed. The accused persons also 
were given notices of the application submitted 
by Matu Ram. They too have given counter- 
affidavits to the effect that the allegations made 
against them by Matu Ram are baseless and 
false and that they are not in any way misus¬ 
ing their liberty. The Tehsildar Magistrate be¬ 
lieved in the affidavits of Gyan Singh and Natha 
Singh and ordered cancellation of the bail of 
the accused persons on 22nd Katik 2008. The 
accused persons ar e since then in police cus¬ 
tody. 

(2) The case, a s already seen was registered 
on 6th Assuj 2008 and since then the challan 
[has not been presented before the Court. I 
wonder why these cases should have been 
allowed to hang fire for such an abnormal 
length of time. I think in cases in which death 
has taken place, a speedy investigation is al¬ 
ways called for and such cases should be pro¬ 
duced before Courts without any unnecessary 
loss of time. If investigations are left pending 
thus before th e police for such a long time, 
the possibility of the witnesses forgetting im¬ 
portant facts or their being won over by the 
other side or the danger of some important 
evidence being lost cannot be excluded. If the 
police were mor e vigilant of their duties and 
had produced the challan in proper Court 
without any delay, perhaps no necessity of 
putting such an application as the present one 
would have arisen. But I do not think that the 
accused persons should have been allowed to con¬ 
tinue in police custody for a n unlimited period 
of time simply because the police does not 
produce the challan in time. 

n 3 j , th ? Tehsildar Magistrate had can- 
celled their bail, the accused persons approach¬ 
ed , th e Court of Sessions. Th e learned Sessions 
Judge relied upon the affidavits of Natha Singh 
and Gyan Singh and rejected their ap- 
te io “ submitted under Section 498 of the 
- C ' K he !e j med Sessions Judge has 
7° °° ted ' to h‘ s ° rder that th ese affidavits 
sfffi-fn£?o°? ed T by u the statement of th e Court 
KW** * have gone through the state- 
* the Court Sub-Inspector and I find 
“ at 0 ,he d °es not state any thing from his per- 

^thS°S! dge -V AU that h e says is. that the 
lact that the witnesses were being intimidated 

was brought to his notice. Thi s g evidence is 

7 <£ ^° nder how * wL treated b? 
the learned Sessions Judge as corroborative. 7 

(4) Then the only material before us is *he 
7° ^davits on behalf of th e applicant and 
Ll u ™ be r° f affidavits o n behalf of the accused 
Persons. Now in this behalf I would like *o 
do™ 11 that when the Tehsildar Magistrate 

ft TZf the of evidmeetefore 

“cessary for him to have taken 
either statements of witnesses produced on 
side and he should have given each nartv 

& V ■ srrSS? <K. P S 

^ ehsudar Magistrate has not done. On the 


contrary he has treated the affidavits as legal 
evidence. So far as I have been able to lay my 
hands upon, there are only three sections in 
the Criminal P. C., i.e., Ss. 74, 526 and 539-A 
according to which a fact may be got proved 
by an affidavit. It follows from this that an 
affidavit if not covered by these sections is not 
legal evidence. Now in this case the fact that 
the witnesses wer e intimidated by the accused 
persons ought to hav e been proved by such 
evidence as could be tested on the* touchestone 

of cross-examination. 

(5) Apart from this, all that we have got 
in this case is an “oath” against an “oath”. No 
reasons have been given by the Courts below 
as to why th e affidavits on behalf of the accus¬ 
ed persons should not be believed. It appears 
to me that the accused persons belonging to 
the other group having been involved in an 
accusation of death have not been released on 
bail and it must certainly have caused a heart¬ 
burning to the members of that group that the 
accused belonging to the other group against 
whom the accusation is of an offence of a lesser 
gravity should have been released on bail, and 
hence their anxiety to see that th e accused in 
the other group were also placed in custody. 
It is true that th e granting of bail in a non- 
bailable offence is a concession allowed to an 
accused person and it presupposes that this 
privilege is not abused. Coming into contact 
with the prosecution witnesses and exerting 
undue influence over them will certainly be 
sufficient for not granting them bail or for 
cancelling the bail. But at the same time it 
should be duty of a Court to se e that an 
accused is not locked up or hampered in his 
defence simply on the ground that an allega¬ 
tion was made against him that he was tam¬ 
pering with the evidence. The general policy 
of law is to allow bail, rather than to refuse 
bail. The law presumes a n accused person to 
be innocent till his guilt is proved, and a s a 
presumably innocent person he is entitled to 
every freedom to \ook after his own case. Ex¬ 
tension ^ of concession of bail to an accused 
gives him better opportunity of looking after 
his case. But he will certainly lose this pri¬ 
vilege m case he misbehaves. 

(6) Now in this case I have' found that the- 
allegations that the accused wer e abusing their 
liberty have not been substantiated; besides that 
w e h av e just seen that they have been now 

the lock ' up f u° r „ the last two months, and 
even now the challan has not bee n produced 
before the Court. I, therefore, order that the 
accused persons mentioned in the application 
may be released on bail of Rs. 1000/-. (Rs. one 
thousand only) with one surety each They 
must also execute personal bonds to th e extent 
oi the sam e amount. On furnishing their bail 
bonds and personal bonds, they shall bp rplpa* 
ed forthwith. The bail shall be given to the 

ffiggKa.* tHe TehSUdar Magistr ^ Ra " 
RG-P ‘_Order accordingly. 
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Civil Appeal No. 2 of 1950, D/- 18-6-51. 

(a) Civil P. C. (1908), O. 8, R. 3 — In plead¬ 
ings gift denied in a general way but no spe¬ 
cific plea taken in regard to attestation of the 
deed — At the trial execution of deed fully 
proved but evidence silent in regard to its at¬ 
testation — Party held was not bound to call 
evidence in regard to attestation and rejection 
of the deed on this ground held not justified. 

(Para 5) 

Anno : C/P. C.. O. 8, R. 3 N. 1. 

(b) Civil P. C. (1908), S. 100 — Question 
whether document is sham. 

The question whether a particular trans¬ 
action is a sham one or not, is a question 
of fact and in such a matter the Board is 
bound by the concurrent findings of fact 
arrived at by the Courts below. (Para 7) 
Anno : C. P. C., S. 100 N. 54. 

Lok Nath Sharma. for Appellant; L. Nanak 
Chand, for Respondent. 

SHIAM KRISHNA DAR MEMBER: This 
appeal raises a question as to the validity of 
a deed of gift d3ted Magh 10, 1994, executed 
by Dewan Chet Ram, th e Respondent No. 2. 
in favour of his wife, the appellant. 

(2) The subject-matter of the gift is 419 Kan- 
nals 13 Marlas of joint land situated in Rakh 
Asham, Tesil Raramulla. Notwithsanding the 
gift the respondent No. 2, continued in posses¬ 
sion of the property and on Har 17, 2002, he exe¬ 
cuted a usufructuary mortgage of the property 
which was the subject-matter of the gift in 
favour of the respondent No. 1 which later on 
was compulsorily registered at the instance of 
respondent No. 1. 

(3) Since then the two titles, one under the 
gift and the other under the mortgage, have 
been in controversy. Th e appellant first ini¬ 
tiated mutation proceedings and obtained a 
mutation order in her favour and subsequently 
instituted a suit for a declaration of title and 
for an injunction restraining the respondents 
from interfering with her rights and possession 
which suit, however, was dismissed for default 
of prosecution. The respondent No. 1 in his 
turn, instituted a suit to enforce the mortgage 
out of which this appeal has arisen, in which 
the validity of both the gift and of th e mort¬ 
gage came in controversy again. Both the 
Courts below have found in favour of the 
mortgage and against the gift. The validity 
of the mortgage has been concluded by the 
findings of fact arrived at by the Courts below 
and does not arise for the consideration of the 
Board. The validity of the gift, however, still 
remains to be finally determined in this appeal. 

(4) The Courts below have avoided the gift 
upon 2 grounds firstly that it is not proved 
that the document was executed and attested 
as required by law and, secondly that it was a 
sham transaction and was never intended to 
be acted upon. 

(5) The gift was made by a registered instru¬ 
ment which, on th e face of it. bears the attes¬ 
tation of two witnesses. In the pleadings the 
gift was denied in a general way but no speci¬ 
fic plea was taken in regard to the attesta¬ 
tion of the instrument. At th e trial the scribe 
of the deed and on e attesting witness was 
called who fully proved the execution of the 
document but the evidence was silent in regard 
to its attestation. The Courts below relying 
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upon the absence of any evidence in regard to 
the attestation of the deed have held its at¬ 
testation not proved. But as no specific plea 
was taken in the pleadings in regard to the 
attestation of the document, the appellant 
was not bound to call any evidence in regard 
to this attestation and th e rejection of the deed 
of gift on this ground might not be justified. 

(6) But the other finding of the Courts be¬ 
low. namely that the gift represents a sham 
transaction presents a more serious difficulty 
in the way of th e appellant. The gift was made 
by husband in favour of his wife. Notwithstand¬ 
ing the gift th e husband remained in posses¬ 
sion and enjoyment of the property and after 
8 years* possession made a mortgage of it for 
a valuable consideration on a representation that 
he was its full owner and. as such, competent 
to mortgage. The wife did not obtain muta¬ 
tion till after the mortgage was made. 

(7) Relying upon these facts the Courts below 
have come to the conclusion that th e transac¬ 
tion was a sham one not intended to be acted 
upon. The motive of the transaction is some¬ 
what obscure and immediate possession of the 
property is not necessary for th e validity of a 
gift. But the question whether a particular 
transaction is a sham one or not. is a question 
of fact and in such a matter th e Board is 
bound by the concurrent findings of fact ar¬ 
rived at by the Courts below. 

(8) In order to escape this difficulty the ap¬ 
pellant contends that in the pleadings no speci¬ 
fic plea was taken in regard to the sham nature 
of the transaction and no definite issue was 
raised about it and a finding of fact based upon 
a matter which has not been the subject of 
a pleading and of a proper issue is not binding 
upon th e Board. It is not absolutely clear that 
there is any real variation between the plead¬ 
ing and the proof in this case. But in any 
case, the appellant had sufficient notice of this 
attack upon the gift and she made no complaint 
in the Courts below that she had been taken 
by surprise and it is not possible at this stage 
of the proceedings to accept this contention 
and either to set aside the finding of the Courts 
below absolutely or to remit the case for fresh 
investigation. 

(9) The Board will, therefore, humbly advise 

His Highness to dismiss this appeal with costs. 
D. H. Appeal dismissed. 
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JANKI NATH WAZIR C. J. AND JIA LAL 

KILAM J. 

Hiranand Dobey, Appellant v. Jyoti Ram 
Goel. Respondent. 

First Appeal No. 6 of 2008. D/- 1st Chait 2008. 
(a) Limitation Act (1908) Art. 182—Revival 
of application. 

The question whether an application is 
only ancillary to a previous application or 
is a fresh application depends upon the 
circumstances of each case and is to be 
decided in reference to the order passed 
thereon. Where a previous application has 
been stayed or consigned to records and 
the second application is similar in scope 
to the previous one, it will be treated as 
an ancillary application in continuation of 
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the previous one. If, however the character 
of the application is changed and fresh 
reliefs are sought by means of a subse¬ 
quent application, then it may come with¬ 
in the purview of a fresh application. Simi¬ 
larly if the proceedings on the prior appli¬ 
cation have come to an end, then the subse¬ 
quent application would certainly be a fresh 
application. Where the order that had been 
passed was simply that ‘‘the decree-holder 
is not present, nor is his Mukhtar present. 
Let this application be consigned to re¬ 
cords. The Attachment of the house shall 
remain intact”, this would show abundant¬ 
ly that the execution proceedings were not 
brought to a close, but that they were kept 
pending. If the subsequent application 
presented contains only this much that the 
previous application was simply consigned 
to records and that the attachment of the 
house was kept intact and the prayer made 
is that the attached house be put on sale 
and this is exactly what was prayed for 
before there is not a fresh relief sought 
but all that is prayed for is a revival of 
a previous application. AIR 1950 Cal 12, 
disting. (Para 5) 

Anno: Lim. Act Art. 182 N. 143. 


(b) Indian Independence (Legal Proceed¬ 
ings) Order (1947) S. 4 — Execution pending 
on appointed day — Jurisdiction of Court to 
continue execution. 


Before partition there was a reciprocity 
between the Courts in British India and 
the State Courts and the decrees passed by 
the State Courts were executed by the 
Courts in British India and ‘vice versa.' 
At the time when the decree was passed 
by the Lyallpur Court, it was executable 
by the State Court. But after the parti¬ 
tion which came about in the year 2004 
Lyallpur Court became a foreign Court. If 
the proceedings are initiated for the first 
time on a day after 15th August 1947 in an 
Indian Court for the execution of a decree 
passed by a foreign Court, at a time when 
that foreign court was not a foreign Court, 
the execution could not be taken out in 
that Court. But if the execution proceed¬ 
ings were pending on the appointed day 
i.e. 15th August 1947 in any Court in India, 
that Court would continue to have juris¬ 
diction in that matter irrespective of the 
fact that certain new relations had come 
into existence between India and Pakistan. 
Where the execution application was con¬ 
signed to records for default of appear- 
ance on I9th Bhadon 2004, that is to say, 

?i te n 15 l h Au * ust 1947 < 31st Sawan 
2004) the Court at Jammu would continue 

to have jurisdiction in the matter irrespec- 

°f the fact as to whether Lyallpur 

£° r , eign court or not. AIR 
1951 Simla 255, Rel. on. (Paras 3 , 4 ) 

i<c)Civil P. c. (1908) S. 11 — Execution 

Point that subsequent execu- 

2Sly dSSSV aS BOt « a fresh a PP Uca «on 

S3 S! cided by executing Court — Point 
•jtonot be re-opened in a subsequent applica- 

(Para 3) 

: C. P. C., S. 11 N. 23. 
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Ram Lai Anand, for Appellant; G. L. Gupta, 
for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’50) AIR 1950 Cal 12: (53 Cal WN 817) (i 
(’51) AIR 1951 Simla 255: (ILR (1951) Punj 

111 ) 3 

JIA LAL KILAM J.: This first appeal arises 
out of the following facts: 

(2) Firm Beli Ram Barkat Ram secured a mo¬ 
ney decree trom a Lyallpur Court (Now in Pakis¬ 
tan) against Jyoti Ram Goel on 30th August 
1937. On an own application by the decree- 
holder the Lyallpur Court transferred the de¬ 
cree to the Court of the District Judge at Jammu 
for execution. The District Judge forwarded 
the execution application which was presented 
to him on 1st Assuj 1994 to the Court of the 
Senior Sub-Judge for disposal according to law. 
A house belonging to the Judgment debtor was 
attached in pursuance of the execution of this 
decree; one Pandit Ram Chand Dobey preferred 
an objection petition against the attachment of 
the said house but his petition was dismissed 
by the executing Court. Pt Ram Chand Dobey 
then brought a regular suit seeking a declara¬ 
tion to the effect that he was the owner of the 
said house. This suit was decreed on 19th 
Sawan 1997. During the pendency of the suit, 
the execution proceedings started by the de¬ 
cree holder remained pending and nothing 
solid was done in the case. On 5th Sawan 
1997 when the execution application came up 
before the learned Judge, the counsel appearing 
on behalf of the decree-holder was not present 
and the Court ordered that the execution ap¬ 
plication be consigned to the records, but added 
that the attachment of the house be kept in¬ 
tact. Meanwhile the decree holder appealed 
against the judgment which gave a declaration 
of ownership to Ram Chand Dobey 





The Decree holder was successful and on a 
second appeal the High Court by its order 
dated 12th Magh 1999 affirmed the decree of the 
lower appellate court. On 24th Bhadon 2000 
the decree-holder again took out execution. For 
long the Judgment debtor could not be served 
and Pandit Ram Chand Dobey too in the mean¬ 
while preferred an application for the stay of 
the execution proceedings on the ground that 
he had made an application for special leave 

*?. the ,^rd of Judicial Advisers. 
All this lengthened the proceedings inordinately. 
After all the execution proceedings came up 
fg haan "S before the then Senior Sub-Judge 
(Mr. M. S Naqishbandi) who disposed of the 
objection of the Judgment debtor regarding the 
second execution application being without time 

? s n ,“ nten . a ! )1 . e ' The auction proceedings of the 
house which was previously attached were 

of^lth bhadon *2000 execution . application 
oi tfnadon 2000 too was consigned tn re 

£ rd L°° J? th , Bhadon 2004 for default of the 
decree holders presence, but it was provided 
in this order as well that the house would 
continue to remain under attachment. 

thl n dec h rMto a u h S, 2? *<«• 

don P 2 r o e o' n *,f?' U, r « 

don 2007. It is obvious that the present eve 

after n th^ PP1C t a V 0n was . sub mitted P nine days 
after the statutory period of three years Tn 

£v, mai ” °Wection s 

lv fhJrS? t ken by the judgment debtor First¬ 
ly that the execution is beyond time & secondly 
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ti)at the execution cannot proceed because it 
is of a decree of a foreign court. 

(3) Before proceeding further, it may be 
stated here that before partition there was a 
reciprocity between the courts in British India 
and the state courts and the decrees passed by 
the state courts were executed by the courts 
ir. British India and ‘vice versa*. At the time 
when the decree was passed by the Lyallpur 
court, it was executable by the state courts. But 
after the partition which came about in the 
year 2004 Lyallpur court became a foreign 
court. Taking this stand on this ground the 
judgment debtor pressed hid objection that the 
decree which is now being sought to be execu¬ 
ted on 18th Bhadon 2007 being a decree of a 
Court which had now become a foreign Court, 
it cannot be executed at this stage. The Senior 
Subordinate Judge before whom this fresh exe¬ 
cution application was submitted considered 
both these objections, and arrived at the find¬ 
ing that the present execution application is 
to be treated as within time, since Lt. Col. 
Hiranand the purchaser of the decree was on 
active service for two or three years before 
the present execution application was sub¬ 
mitted. 

But he adds that the execution application 
submitted immediately before the present one 
was barred by time. That application was pre¬ 
ferred on 24th Bhadon 2000 whereas we have 
already seen that the order of consignment to 
records of the previous execution proceeding 
was passed on 5th Sawan 1997. On this ground 
the learned Senior Sub-Judge held that the 
second execution applcation dated 24th Bhadon 
2000 was barred by time. This point had al¬ 
ready been considered by Mr. M. S. Naqish- 
bandi Senior Sub-Judge on 10th Jeth 2003 who 
had held that the execution application was 
not dismissed on 5th Sawan 1997. but was 
simply consigned to records because of the ab¬ 
sence of the counsel of the decree holder. Re¬ 
lying upon a ruling of this court. Mr. Naqish- 
bandi held that this order was not an order 
of dismissal of the execution application but a 
mere routine order passed on account of the 
absence of the counsel of the decree holder. 
He, therefore, held that the subsequent appli¬ 
cation made on 24-8-2000 is not a fresh applica¬ 
tion so as to come within the mischief of the 
relevant provisions of the Limitation Act. 

This point having been finally decided on 
ilOth Jeth 2003 it could not be reopened now. 
•Besides that we think that the order passed on 
10th Jeth 2003 by Mr. Naqishbandi holding the 
second execution application as within time was 
quite in accordance with law and therefore we 
do not agree with the learned Senior Sub-Judge 
that the second application was not within 
time We, therefore, hold that both the second 
and the present execution application are quite 
within time. But then remains the question as 
to what would be the effect of the fact that the 
court passing the decree is now a foreign court. 
No argument is necessary to come to the con¬ 
clusion that if a decree is at this time passed 
by a court in Pakistan, it cannot be executed 
in a Jammu court for the simple reason that 
all those courts are foreign so far as our courts 
are concerned. But the question in the present 
<?ase is not so simple. At the time when the 
decree was passed by the Lyallpur court, it 
could very easily be executed in the courts of 
-cur state. But the present execution applica- 
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tion has been submitted in the year 2007 when I 
Pakistan was a settled fact and the Lyallpur I 
court was quite a foreign one. * | 

This question has [n a general manner come 1 
up before some Indian High courts. The learned I 
counsel for the respondent has drawn our at- I 
tention to ‘SAID-UL-HAM1D v. FEDERAL I 
INDIAN INSURANCE CO. LTD., NEW DELHI* I 
AIR 1951 Simla 255. In this judgment it has I 
been held that a court in the Union of India | 
has no jurisdiction to entertain an application | 
for execution after 15-8-1947 of a decree passed : 
by a court in Pakistan before that date. In ^ 
this case a decree was passed against a resi¬ 
dent of New Delhi by a Lahore court on 27-6- 
1947. The decree was transferred to the court 
of the District Judge at Delhi for execution but 
the decree holder made default in appearance 
on 11th October 1947 and the execution pro¬ 
ceedings were dismissed for default. The de¬ 
cree-holder thereafter sued out execution on 
15th April 1948. But it was held that the 
decree could not be executed. 

In this judgment reference has been made 
to Art. 4 of the Indian Independence (Legal 
Proceedings) Order 1947, which runs as follows: 
“Notwithstanding the creation of certain new 
provinces and the transfer of certain terri¬ 
tories from the province of Assam to the 
province of East Bengal by the Indian Inde¬ 
pendence Act 1947— 

(i) All proceedings pending immediately 
before the appointed day in any civil or cri¬ 
minal court (other than a High Court in the 
Province of Bengal the Punjab or Assam) 
shall be continued in that court as if the 
said Act had not been passed, and that court 
shall continue to have for the purpose of the 
said proceedings all the jurisdiction and - 
powers which it had immediately before the v 
appointed day.” 

(4) Now according to this Article proceedings 
pending immediately before the “the appointed 
day** in any civil court in India shall be con¬ 
tinued in that court as if the said Act had not 
been passed and such court will be presumed 
to have jurisdiction in those proceedings. From 
this it would follow that if a proceeding was 
pending in a court on the appointed day. i.e., 
15th August 1947, then the court will continue 
to have jurisdiction in that matter. In the 
case before us we find that the execution appli¬ 
cation was consigned to records for default 
of appearance on 19th Bhadon 2004, that is to 
say. much after 15th August 1947 (31st Sawan 
2004) which was the appointed day. Therefore 
the court at Jammu would continue to have 
jurisdiction in the matter irrespective of the 
fact as to whether Lyallpur court became a 
foreign court or not. 

We are in respectful agreement with his 
Lordship’s view that if the proceedings are 
initiated for the first time on a day after 15th 
August 1947 in an Indian court for the execu¬ 
tion of a decree passed by a foreign court, at a 
time when that foreign court was not a foreign 
court, the execution could not be taken out in 
that court. But if the execution proceedings 
were pending on the appointed day i.e., 15th 
August 1947 in any court in India, that court 
would continue to have jurisdiction in that 
matter irresoective of the fact that certain new 
relations had come into existence between India 
and Pakistan. Therefore the Jammu court had 
full jurisdiction in the matter. But the res¬ 
pondent’s learned counsel, taking his stand on 
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.. cimia ruling has argued that even though the 
Jamrn? ~urt had jurisdiction to continue pro- 
reedings in the matter even after 15-8-1947 
(31st Sawan 2004) yet since the execution pro¬ 
ceedings were consigned to records oni 19th 
Bhadon 2004 the present execution application 
presented in 2007 cannot be entertained since 
it aims at the execution of a foreign decree. 

He has relied on the following passage in 
the judgment of the Simla High Court: 

“Between 11-10-1947 and 15-4-1948 there were 
no proceedings pending in the court of the 
Senior Sub-Judge at Delhi. On 15-4-48 the 
decree-holder made an application for the 
execution of the decree within the meaning 
of O. 21 Rr. 10 and 11 Civil P. C. The pro¬ 
ceedings therefore in which objection as to 
the jurisdiction of Delhi court was raised 
were initiated for the first time on 15-4-1948 
and could not be said to be pending im¬ 
mediately before the appointed day in the 
court of the Senior Sub-Judge at Delhi/* 

It may again be pointed out here that the de¬ 
cree was passed by the Lahore court on 27-6- 
1947. The execution was dismissed by the 
Delhi court on 11-10-1947. 

(5) But the question in the case before us is 
as to whether the execution application sub¬ 
mitted in 2007 is a fresh application for the 
execution of the decree passed by the Lyallpur 
court or whether it is in continuation of the 
previously instituted application which was 
pending on 15th August 1947. It goes without 
saying that the question whether an application 
is only ancillary to a previous applica¬ 
tion or is a fresh application depends 
upon the circumstances of each case 
and is to be decided in reference to the orders 
passed thereon. It has been held by almost 
all the Indian High Courts including this court 
that where a previous application has been 
stayed or consigned to records and the second 
application is similar in scope to the previous 
one, it will be treated as an ancillary applica¬ 
tion in continuation of the previous one. If. 
however, the character of the application is 
changed and fresh reliefs arc sought by means 
of a subsequent application then it may come 
within the purview of a fresh application. 

Similarly if the proceedings on the prior ap¬ 
plication have come to an end, then the subse¬ 
quent application would certainly be a fresh 
application. Let us now apply these principles 
to the facts of the present case. The order 
that has been passed on 19th Bhadon 2004 is 
simply that 

“the decree-holder is not present, nor is his 
Mukhtar present. Let this application be 
consigned to records. The attachment of 
the house shall remain intact/* 

This would show abundantly that the execu¬ 
tion proceedings were not brought to a close, 
put that they were kept pending. The sub¬ 
sequent application presented on 18th Bhadon 
007 contains only this much that the previous 
application was simply consigned to records and 
a attachment of the house was kept in- 
' lCt - The prayer made was that the attached 
? n sale - r ^ s is exactly what was 
^ed for before. This would show that there 
M a fresh relief sought but all that was 
’"I for was a revival of a previous applica- 
hich also contained a prayer for the same 
[as sought now. 
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(6) The respondent’s learned counsel has 
made reference to ‘DOMINION OF INDIA v. 
HIRALAL’ AIR 1950 Cal 12 in which it has 

been held that: T , 

“From after 15th August 1947 the Jamalpur 
court has become, in relation to the court of 
small Causes, Calcutta, a foreign court and 
the judgment on the basis of which a decree 
had been passed on 15th May 1947 by that 
Court is a foreign judgment. Accordingly 
provisions of S. 13 read with S. 44-A will be 
attracted. Pakistan is not a reciprocating 
territory and hence the court of Small Causes 
cannot entertain an application for starting 
proceedings in execution proceedings in exe¬ 
cution of such decree after 15th August 1947." 
With this view we are in respectful agreement, 
but it cannot be applicable to, the facts of this 
case as the execution was sued out in the 
State Court much earlier than 15th August 
1947. 

(7) We, therefore, are of the opinion that 
since these execution proceedings were pending 
in the court of the Senior Sub-Judge Jammu 
on 15th August 1947, the Jammu Court will 
continue to have jurisdiction in this matter. 
We further find that the subsequent execution 
application of the year 2007 was merely an 
ancillary application, in continuation of the 
previous application and that the execution 
proceedings were at no time brought to a close 
and were pending all along. We. therefore, 
accept this appeal and set aside the order of 
the Senior Sub-Judge Jammu and order that 
the decree is executable. In view of the im¬ 
portant point of the law involved in the case, 
wc leave the parties to bear their own costs 
in this Court. 

H/D.H. Appeal allowed. 
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Ghulam Mohd. Sheikh. Applicant v. Ahad 
Sheikh and others, Non-Applicants. 

Civil Revn. No. 89 of 2008, D/- 6-6-1952. 

(a) Civil P. C. (1908), O. 1, R. 10. O. 23, Rr. 1 
, • Part,tl0n suit — Compromise between 
Plaintiff and one set of defendants — Decree in 
terms of compromise and withdrawal by plain- 
tiff — Court has no jurisdiction to transfer other 
set of contesting defendants as plaintiffs 

Ordinarily, when the Court finds no im¬ 
pediment to the dismissal of a suit after the 
announcement of the withdrawal of the 
claim by the plaintiff it will simply dismiss 
the suit of the plaintiff which he has with¬ 
drawn, but there are some exceptions to this 
rule as have been recognised in partition 
suits, account suits and partnership suits. 

In these suits if the plaintiff intends to with¬ 
draw from the suit the Court may not dis- 
miss the suit merely because the plaintiff 
has withdrawn from the suit; it will trans¬ 
pose the defendants who have vested rights 
as plaintiffs and the plaintiffs as defendants 
m the suit and allow the suit to proceed 
The Court has to see whether or not the 
defendant will be prejudiced if the plaintiff 
is allowed to withdraw from the suit The 
test to be applied is whether the defendant 
will be able to seek his remedy in a senn¬ 
it® suit without any legal impediments. 
Mere inconvenience to a defendant would 

?™U USt -& the ^° U l t0 di . sallow the plaintiff 
from withdrawing the suit. (Para 5) 
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Where in a suit for partition and accounts 
the Court passes a decree in terms of the 
compromise entered into between the plain- 
tit! and some of the defendants, the Court 
has no jurisdiction thereafter to transpose 
the remaining defendants who also claim a 
share in the property, as plaintiffs and the 
plaintiff as defendant. It is open to these 
defendants to file a separate suit to enforce 
their rights. (Para 5) 

Anno: C. P. C., O. 1, R. 10, N. 34, 35 and 36; 
O. 23, R. 1, N. 1; O. 23. R. 3. N. 20. 

(b) Civil P. C. (1908), O. 23, R. 1 — Suit for 
partition — Preliminary decree — Plaintiff 
withdrawing from suit — Suit cannot be dis¬ 
missed. 

In a suit for partition if a preliminary 
decree is passed declaring and defining the 
shares of the several parties, the suit will 
not be dismissed by reason of any subse¬ 
quent withdrawal by the plaintiff, for the 
obvious reason that the rights declared in 
favour of defendants under the preliminary 
decree would be rendered nugatory if the 
suit should simply be dismissed. AIR 1934 
Mad 337, Ref. (Para 5) 

Anno: C. P. C., O. 23, R. 1, N. 10 
L. N. Sharma, Sunder Lai, H. N. Dhar and 
Nanak Chand. for Applicant; J. L. Chaudhari, 
for Non-Applicants. 

REFERENCE Para 


(*34) AIR 1934 Mad 337: (57 Mad 892) 5 

ORDER: These are two revision applica¬ 
tions against the order of the learned District 
Judge dated 9th Phagan, 2008 and arise out 
of the following circumstances. 

(2) Gulam Mohd. Sheikh filed a suit for parti¬ 
tion and for rendition of accounts and he fur¬ 
ther alleged that relinquishment deed executed 
by him on 23rd of Sawan, 2005, was fraudu¬ 
lently obtained and may be cancelled. The 
suit was brought against his two brothers, 
Ahmad Sheikh, defendant No. 1 and Rehman 
Sheikh, defendant No. 2 and his sisters, Maala 
Bibi. defendant No. 3 and Asha Bibi, defendant 
No. 4. The defendants Nos. 1 and 2 resisted 
the suit on the ground that the plaintiff had 
no right left in the property as he had relin¬ 
quished his share by the deed which he exe¬ 
cuted on 23rd Sawan 2005. Defendants Nos. 3 
and 4 claimed a share in the property left by 
their father. On 26th Magh 2008 defendants 
Nos. 3 and 4 made an application before the 
trial court stating therein that defendants Nos. 
1 and 2 intended to compromise the suit with 
the plaintiff and their names should be trans¬ 
posed as plaintiffs in the case. On 29th Magh 
2008, the plaintiff put in an application before 
the court for the withdrawal of the suit. The 
application of the plaintiff and of the defen¬ 
dants 3 and 4 came up for hearing on the 7th 
of Phagan. 2008, and the court heard the parties 
at length in regard to their respective applica¬ 
tions. On the 9th Phagan the court accepted 
the application of the plaintiff and passed a 
decree in terms of the compromise arrived at 
between the plaintiff on the one hand and de¬ 
fendants Nos. 1 and 2 on the other. It was 
remarked by the trial court that the decree 
will not affect the rights of defendants Nos. 3 
and 4. The Court ordered that defendants 3 
and 4 may be transposed as plaintiffs in the 
suit and allowed the suit to proceed. Against 
this order Ahmad Sheikh defendant No. 1 has 
preferred a revision application and a separate 
revision application has been filed by the plain¬ 


tiff. These revision applications will be dis¬ 
posed of by this order. 

(3) The counsel for the applicants have 
drawn my attention to the following remarks 
of the learned District Judge in his judgment: 

“To-day the statements of the plaintiff and 
defendant Nos. 1 and 2 and the counsel for 
the defendant Nos. 1 and 2 were recorded 
on the back of the application, which in fact 
is a compromise deed, but is styled as an. 
application for the withdrawal of the suit. 
This alleged withdrawal application is signed 
by both the plaintill and the defendants Nos. 

1 and 2. The plaintiff has admitted that the 
FARKHATI executed by him in favour of the 
defendants Nos. 1 and 2 was a correct one 
and that the defendant Nos. 1 and 2 had 
agreed to pay him Rs. 5000/- as mentioned 
in First FARKHATI. There is also a stipula¬ 
tion about the transfer of the immoveable 
property, which is a portion of the suit pro¬ 
perty. 

Therefore it is evident that the plaintiff 
and the defendants Nos. 1 and 2 have com¬ 
promised the dispute. As the plaintiff wants 
to withdraw from the suit and has compro¬ 
mised the dispute with defendants Nos. 1 and 

2 and attest it, therefore, the decree in 
terms of the compromise so far it does not 
affect the rights of defendants Nos. 3 and 4 
is passed in favour of the defendants Nos. 1 
and 2 and the plaintiff.” 

and has argued that the decree haying been 
passed in the suit filed by the plaintiff it was 
not open to the court to transpose defendants 
Nos. 3 and 4 as plaintiffs in the same suit which 
was pending but had been decreed by the trial J 
Court. 

(4) There appears to be a good deal of force 
in this contention. The suit in which the de¬ 
fendants Nos. 3 and 4 made an application that 
they may be transposed as the plaintiffs was 
decided by the trial Court by passing a decree 
in terms of the compromise and that Court 
had no jurisdiction after the decree was pass¬ 
ed in the suit to proceed in the same suit by 
transposing defendants as plaintiffs and the 
plaintiffs as defendants. 

(5) The next question for consideration is 
whether or not the trial Court could permit the 
plaintiff to withdraw from a partition suit in 
which defendants Nos. 3 and 4 had also claimed 
some share in the property in dispute. Ordi¬ 
narily when the Court finds no impediment to 
the dismissal of a suit after the announcement 
of the withdrawal of the claim by the plaintiff 
it will simply dismiss the suit of the plaintiff 
which he has withdrawn but there are some 
exceptions to this rule as have been recognised 
in partition suits, account suits and partner¬ 
ship suits. In these suits, if the plaintiff in¬ 
tends to withdraw from the suit the Court may 
not dismiss the suit merely because the plain¬ 
tiff has withdrawn from the suit, it will trans¬ 
pose the defendants who have vested rights 
as plaintiffs and the plaintiffs as defendants m 
the suit and allow the suit to proceed. The 
Court has to see whether or not the defendant 
will be prejudiced if the plaintiff is allowed 
to withdraw from the suit. In other words, the 
Court has to determine that if the plaintiff is 
allowed to withdraw from the suit whether 
the defendant will be able to seek his remedy 
in a separate suit without any legal impedi¬ 
ments. This is the test which has to be applied 
by the Court in a partition, partnership or ac 
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count suit in determining whether the plaintiff 
should or should not be allowed to withdraw 
from the suit. Mere inconvenience to a defen¬ 
dant would not justify the Court to disallow 
the plaintiff from withdrawing the suit. Ap¬ 
plying this test to the present suit, it will be 
clear that the defendants have their indepen¬ 
dent right in the property left by their father. 
There is no legal impediment to defendants 
Nos. 3 and 4 to claim their share in the pro¬ 
perty left by their father by a separate suit. 
w It is true that they may have to incur slight 
additional expense in bringing a separate suit 
but that by itself would not justify the Court 
from withholding the permission to the plain¬ 
tiff to withdraw from the suit. In suits for 
partition, if a preliminary decree is passed 
declaring and defining the shares of the 
several parties, the suit will not be dismissed 
|by reason of any subsequent withdrawal 
by the plaintiff, for the obvious reason that 
'the rights declared in favour of defendants un¬ 
der the preliminary decree would be rendered 
nugatory if the suit should simply be dismissed. 
The same view has been taken in ‘SEETHAI 
ACHI v. MEYAPPA CHE’fTIAR’, AIR 1934 
Mad 337. I am, therefore, of opinion that the 
District Judge was not correct in transposing 
the defendants Nos. 3 and 4 as plaintiffs in 
the suit. The defendants Nos. 3 and 4 can. 
if they are so advised, file a separate suit for 
their definite share in the propertv left bv their 
father. 

(6) In these circumstances, I allow these ap¬ 
plications and vacate the order of the District 
Judge transposing defendants Nos. 3 and 4 
as plaintiffs in the suit. In view of the peculiar 
circumstances of this case I leave the parties 
to bear their own costs in this Court. 

B / K - s - Order set aside. 
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KILAM, J. 

anoUierf Re^ondents? e '* ant V ' Ghani SuB and 

20D9 C ° nd APPeal N0> 51 ° f 2008 ’ D/ ’ 17 Har 

Tiamim Ss. *1® an< * 1®®* — Tenant 

holding: over without consent of lessor _ Dis 

=-wS 

th h ,°L d - in ? over after the expiry of 
d of i. ease without the consent 
of the lessor will be treated as a tenant bv 
sufferance and can be sued for ejectment at 

Quit 1 w e «2f h0U . t any . R revi °us J notice to 
the ies.Ir anH ^tenant is dispossessed by 
me lessor and after some days he aeain nh- 

tte I ™»Y?p° SS /i SSi0I i' ^ original lease will not 

chi,a €s! 

Anno: T. P. Act S. 116, N. 2. 13, S. 106 N 32 . 

R^ondeSts rma ' f ° r Appellant: Sunder Lai, for 
REFERENCE 

1935 p at 271: (155 Ind Cas 367) 

^a^n^’a is + a pendant's second 
against a judgment of the learned Dis¬ 


trict Judge, Kashmir, dated 14th Poh 2008, 
whereby the judgment of the trial court de¬ 
creeing the plaintiff’s suit for ejectment was 
upheld. The main point urged in this appeal 
is that the decree of ejectment passed by the 
trial court was against law, because the notice 
to quit purporting to have been issued under 
section 106 of the Transfer of Property Act by 
the plaintiff to the defendant was invalid, as 
it was not a fifteen days notice nor did it ex¬ 
pire with the end of the month of tenancy. In 
the present case, the lease was for a period of 
one year. After the expiry of this period, the 
defendant tenant continued to remain in pos¬ 
session of the leased property. This would 
have been treated as a month to month lease 
terminable on the part of either the lessor or 
the lessee by 15 days’ notice expiring with the 
month of the tenancy, provided that the lessee 
had remained in possession of the property 
with the consent of the lessor. Reference may 
in this connection be made to ‘RAMSUNDER 
TEWARI v. DULHIN BATASO KUER\ AIR 
1935 Pat 271. If the consent of the lessor is 
not there, then the lessee will be treated only 
as a tenant by sufferance. Such a lessee can 
be sued for ejectment at any time without any 
previous notice or demand of possession. 

(2) Now, in this case, we have no evidence, 
direct or circumstantial, that the defendant- 
lessee remained in possession of the leased 
property after the termination of the lease with 
the consent of the lessor. On the contrary, we 
have it in the written statement of the defen¬ 
dant-lessee that he \v;as turned out from pos¬ 
session of the shop in the year 2004. He remain¬ 
ed out of possession for a number of months 
when, according to him, he was again put into 
possession by some people. This makes it 
evident that the tenancy, if at all is subsisted 
after the original period of lease had expired bv 
any means such as the tenant holding over 

f a ™ e an , e , nd , in the year 2004 * when admit¬ 
tedly the defendant-leassee was turned out of 
possession of the shop. If after a lapse of 
some months, he is again put in possession bv 
People, the original lease cannot be re- 

. ? he J a , w ° n tb<e subJect h as been sum- 
marised in Note No. 2 to section 116 of ‘Chita- 

words T that fer ° f Pr ° perty Act ’ in the blowing 

“fjjy? ™i st b® a continuity of possession bv 
the lessee without any break at the determi- 
nation of the original lease. If after the 
determination of the lease, the lessee is die 

by «» lessor and is Wte?Sards ad- 
mitted on the property by him, there can be 
no renewal of the old lease.” " M 

iw;!L b ? ing *!? e position - the question that the 
notice to quit was not a 15 davs' notice and 

tenancy ‘ST, ?! th ‘ h V" d °* 'he month of 
SEcT against VcLSt' a " d »' 

m 
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Appeal dismissed. 
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Jia Lal Kilam and Shahmiri JJ. 

Atta Mohammad , Appellant v. State. 

Criminal First Appeal No. 55 of 2006; Cri. Ref. No. 10 
of 200G and Cri. Bevn. No. 58 of 2007, D, 15 Katik 2007. 

(a) Penal Cede (1860), S. 302- Sentence— Discre¬ 
tion— How to usc-(Cr.mlcal P. C. (1898), S. 367 (5)). 

The sentence under S. 302, Penal Code is no doubt in 
the discretion of the Sessions Judge, tut he has to exer¬ 
cise that discretion in accordance with the well known 
judicial principles and not quite arbitrarily in violent 
disregard of those principles. [Para 3] 

Anno. Penal Code, S. 302 N. 2, Pt. 6; Criminal P. C., 
S. 367, N. 14. 

(b) Criminal P. C. (1898). Ss. 164, 364 and 533 - J. 
and K. G*r.cral Criminal Rules, Ch. XII R. 10— Non- 
compliance with provisions of Ss. 164 and 364 and of 
instructions under R. 10—Irregularity is of substance 
and not curable under S. 533. 

Where the confessional statements are not recorded in 
the manner required by Ss. 164 and 364 Criminal P. C., 
there is no ■'Memorandum of Enquiry” enter*d before the 
statements were recorded as required by R. 10 of Ch. XII, 
General Criminal Rules, the statements'are recorded in a 
narrative form and the questions put to the accmed and 
the answers givcu by them have not been entered and the 
memorandum containing the requisite certificate at the 
end of the statement under S. 164 is nrt recorded, the 
defects &re defects of substance and not being formal 
defects arc not curable under S. 533, Criminal P C. The 
defects reuder the statements inadmissible in evidence 
and even extrinsic evidence of the Magistrate that he had 
complied with such requirement does not remedy the 
defect. A. I. R. 1937 Nag. 220, Bel. on\ A. I R ’ 1939 
Rang. 219, Referred. [Para6] 

Anno. Criminal P. C., S. 161, N. 39; S. 364, N. 10; 
S. 533, N. 4, 5. 

(c) Evidence Act (1872), S. 133 — Evidence of 
accomplice — Corroboration by retracted confession 
—Validity. 

A retracted confession is in itself a tainted piece of 
evidence and stands in need of corroboration and it is 
absolutely unsafe to seek corroboration of the accomplice 
evidence by retracted confession: 3 J. & K. L. R. 102 
and 3 J. K. L R. 172, Bel. on. (Para 6] 

Anno. Evi. Act, S. 133, N. 4, G, 11. 

(d) Evidence Act (1872), Ss. 30, 133 — Approver’s 
statement not implicating himself— Necessity of 
corroboration — (Criminal P. C. (1898), S. 337). 

Though an accomplice is not an incompetent witness it 
is unsafe to base a conviction on his statement unless it 
is corroborated in material particulars. Where the appro¬ 
ver 6tates himself to be a mere by stander and throws 
the whole guilt on other accased. bis evidence stands in 
a greater need of corroboration than that of an accom¬ 
plice who admits to have taken an appreciable part in 
the perpetration of the offence. (Para 7] 

Anno Evi. Act, S. 30, N. 8; S. 133, N. 5, Cri. P. C., 
S. 337, N. 17. 

(e) Criminil P. C. (1898), Ss. 364, 533 - Discovery 

of axe and statement of accused that he committed 
murder with it — No question put to accused about 
discovery or his statement in examination under 
S. 364 - Magistrate cannot use the discovery and the 
statement in convicting accused. (Para 8) 

Anno. Cri. P. C., S. 364, N. 10; S. 533, X. 4. 

(i) Evidence Act (1872), S. 27 — Accused in police 
custody — Statement by, leading to discovery of an 
axe —Accused further stating that he killed deceased 
with the axe —Portion of the statement only leading 
to discovery ol axe is admissible — Statement as to 


killing is not admissible. A. I. R. 1947 P. C. 67, Rel. 
on; Case law referred. [Para 8] 

Anno. Evi. Act, S. 27. X. 7, Pt. 3. 

A. X. D'r.an, Amicus Curia—for Appellant ; Jssis/anf 
Advocate-General, for t he State. 
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Shahmiri J— This judgment shall dispose of 
(l) an appeal preferred by Atta Moh'd against an 
order of the Sessions Judge, Kashmir, convicting 
the appellant under S. 302 read with S. 109, 
R. P. C. and sentencing him to one year's rigorous 
imprisonment, ( 2 ) a reference submitted by the 
Sessions Judge of Kashmir under S. 374, Criminal 
P. C. seeking confirmation of the sentence of life 
imprisonment passed by him on Ghulam Moh'd 
accused under S. 302, R. P. C., and (3) a revision 
application filed by the Assistant Advocate General 
for enhancement of the sentence of both Ghulam 
Moh’d and Atta Moh’d convicts. 

[ 2 ] The prosecution story, as disclosed by Moh’d 
Hussain approver, briefly is as follows : 

The approver Moh'd Hussain, the two accused 
and Mukhta Lone deceased belonged to village 
Xaloosa Reshwari, Bijhama. The approver owed 
Rs. 100 to Mukhta Lone deceased. Ho wanted to 
clear off this debt by borrowing the amount from 
Ghulam Moh'd accused. On 8th Sawan 2006 he 
went to Ghulam Moh’d and askod him to advance 
a sum of Rs. 100 to him so that he might repay 
the loan to Mukhta Lone. Ghulam Moh’d, 
accused thereupon, suggested to the approver that 
they should do away with Mukhta Lone and then 
he would not have to pay the money to him. The 
approver then asked Ghulam Moh’d the reason 
why he wanted to do so. Ghulam Moh’d replied 
that some days back he had cut some trees in the 
vicinity of the deceased whereupon he had picked 
up a row with him saying that the whole village 
would have to pay compensation to the Forest De¬ 
partment for this illicit foiling. Ghulam Moh’d then 
asked the approver to fetch Atta Moh’d, who had 
also a grievance against the deceased, for consulta- 
tion. Mukhta Lone deceased enjoyed a easement 
of passage on the land of Atta Moh d and this 
caused an irritation to the latter. The approver 
brought Atta Moh’d and then all three of them 
took an oath on the Holy Book that they would 
kill Mukhta Lone. It was decided that on the 
following evening they would go to the cattle shed 
of Mukhta Lone where he used to pass the night 
and which was at some distance outside the village 
Abadi and there perpetrate the foul deed. It is 
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also said that when these three were having con¬ 
sultation together Imam Din Chowkidar, P. W. 3, 
passed that way and saw them sitting together. 

On the following evening according to the plan 
the approver and Ghulam Moh’d accused came 
to the Chinar tree from where they had to go 
together to the cattle shed. Atta Moh’d did not 
oomo in time and the two decided to go to the 
cattle shed by themselves. Ghulam Moh’d accused 
was armed with an axe. When their feet steps 
were heard near the cattle shed, Mnkhta Lone 
deceased enquired who it was, Ghulam Moh’d 
accused replied that his brother-in-law, Ghulam 
Nabi had gone to fetch fuel and as he had been 
rather late in his return, he had come to look for 
him lest he might be attacked by some bear. 
While they were thus talking together the deceas¬ 
ed bent low to kindle fire and Ghulam Moh’d 
accused lifted his axe and struck one blow with 
it on the head of the deceased with the result 
that he died instantaneously and his brain came 
out of his head. They returned to the Chinar tree 
and on tho way Ghulam Moh’d cleaned the axe. 
Atta Moh’d had in the meantime come to the 
Chinar tree. Ghulam Moh’d told him that he had 
come rather late and the thing had been done. 
Ghulam Moh’d further said that he would now 
go to Baramulla to create alibi. On the next 
morning Ghaffar Lone P. W. 6, the son of the 
deceased, went to the cattle shed, as usual, carry¬ 
ing tea for his father and there he saw that his 
father had been done to death. He came back 
and informed his uncle, Abdulla Lone p. w. 5 . 
Abdullah Lone submitted a written report to the 
Police Bijhama in which he stated that his brother 
Mukhta Lone had been murdered and that he had 
got an axe wound in his bead. He added that the 
whole village was against his brother Mukhta 
Lone on account of some dispute over the land of 
Ghaffar Sheikh, son of Salam Sheikh, which was 
in possession of the deceased. He thought his 
brother had been murdered on account of the 
conspiracy of all the people in the village. The 
case having been registered the police took up the 
investigation and the post mortem examination of 
the dead body of Mukhta Lone was performed by 
Dr. Jaggan Nath p.w. l oniOth Sawon 200G. The 
doctor found an oblique compound fracture of the 
skull through the left parietal and occipital bone 
with dimension of 8” x a' x i' protruding through 

If /mP° rtl ° n ° f lacerated cerebrum was 
detected. There was also an interior injury corres- 

pondmg to the exterior injury on the base of the 

sku 1 . The cause of death in the opinion of the 

ooctor was the penetrating injury on the brain 

substance as a result of some direct violence on 

havA ° f t i° 6kulL The injury appeared to 

aharp ' e(1 e ed weapon. The 

thev a ? f ? UDd a - n axe on the 9 P° fc which 
, aenfc a, °ng with the dead body to the 

Sf f ° r examinati on vide Ex. p. c„ on 

flyback of bx. p. c„ the doctor recorded his 


opinion that the injury would be caused by that 


axe. 


[3] We have heard the learned counsel for tho 
parties. Tho learned Assistant Advocate General 
in support of his revision application filed with a 
view to secure enhancement of sentences in res¬ 
pect of both the convicts has contended that the 
Sessions Judge has acted illegally in awarding a 
sentence of one year’s rigorous imprisonment on 
Atta Moh’d, whom he has convicted under S. 302 
read with S. 109, R. P. C., as he was bound to pass 
on him the same punishment as is provided for 
S. . ; 302, R. P. C., i.e., death or if extenuating cir¬ 
cumstances were found, lesser penalty of life 
imprisonment. He has also strenuously argued 
that if the Sessions Judge was satisfied that 
Ghulam Moh'd was guilty of the offence of mur¬ 
der in this case under S. 302, R. P. C., he should 
have passed the sentence of death on him and 
that the reason that he had given for passing the 
alternative penalty of life imprisonment were 
absolutely without any substance. This is what 
the learned Sessions Judge has said in this res¬ 
pect; "Regarding the punishment we have to take 
various points into consideration. Mohmad Hus- 
san had gone to borrow money to (?) Ghulam 
Mohammad. Ghulam Moh’d had suggested that 
Mukhta Lone should be put an end to. Ho wanted 
the help of Mohammad Hussan and Atta Moham- 
mad to accomplish the act. He murdered Mukhta 
Lone with the help extended to him by Atta 
Mohammad and Moh’d Hussain. The present is 
obviously, therefore, a case in which the penalty 
of death is not warranted.” Instead of disclosing 
any circumstances which would go towards miti¬ 
gating the crime these remarks clearly put the 
case of Ghulam Moh’d accused in the worst light 
and aggravate his offence. It is really surprising 
that a Sessions Judge who had a long experience 
in the Judicial Department should have assigned 
such reasons for awarding the lesser penalty 
under S. 302, R. P. C. The sentence no doubt is 
in the discretion of the Sessions Judge, but he 
has to exercise that discretion in accordance with 
the well known judicial principles and not quite 
arbitrarily in violent disregard of those principles. 
In order to decide this revision application and to 
see if m this case of the two convicts higher sen¬ 
tences are called for in the interest of justice it is 
necessary to examine their cases and to ascertain 
if the offences with which they are charged have 
been brought home to them. Atta Mohammad 
convict has also, as already indicated, filed an 
appeal against his conviction. 

W The evidence against Ghulam Moh’d convict 
consists in the mam of the testimony of the ap¬ 
prover which has already been summarised above. 
Tho learned Sessions .Judge has sought corrobora¬ 
tion of the accomplice evidence by the retracted 
confession of Atta Moh'd accused and by the dis¬ 
covery of another axe Ex. p. 1 alleged to have 
been produced by Ghulam Moh'd before the police 
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on 13th Sawan 200G, ami by the evidence o: 
motive. Atta Moh’d simply participated in the 
conspiracy to murder Mukhta Lone. Both Ghulam 
Moh'd and Atta Moh'd have pleaded not guilty. 

[5] It appears that the police caught hold of 
both the accused and the approver in the very 
early stage of the investigation though Ghulam 
Mohammad accused was not formally arrested 
till 14th Sawan 2000. It is clear from the state- 
ment of Ali Mohammad r. vr. 3, the witness for 
the recovery of the axe Ex. P. l, that both the ac¬ 
cused Ghuiam Mohammad aud Atta Mohammad 
were in the hands of the police at least one day 
before the axe Ex. F. 1, was recovered by the 
police. The inspector of police Pt. Nand Lai 
p. W. 22, has not stated how he got information 
about Gulam Mohammad accused and how his 
suspicion fell upon him. He says that it was the 
result of a secret enquiry held by him. The prose¬ 
cution story, however, is that on 13th Sawan 
2000 , Ghulam Mohammad told the police that lie 
would produce the axe Ex. P. l with which he 
had killed the deceased before them. Ghulam 
Mohammad is alleged to have taken the police 
along with Ali Mohammad P. w. 8 and Ghulam 
Mohammad Khan zaildar P. \V. 0 , to a streamlet 
running near his house and from there he brought 
out the axe and handed it over to the police. There¬ 
upon the recovery list Ex. P. l was prepared by the 
police in which it was stated that Ghulam Moham¬ 
mad produced the axe from the water stating that 
he had killed the deceased with it. On 15th Sawan 
2006 the approver and the two accused wore pro¬ 
duced before Mr. Bharat Bushan, Tehsildar 
Magistrate First Class, for recording their state¬ 
ments under S. 164, Criminal P. C. The Magistrate, 
however, recorded their statements on the lGth. 
In his confessional statement before the Tehsildar 
Atta Mohammad admitted that the approver 
came to take him to Ghulam Mohammad and 
that all three of them met near the land of 
Ghaffar Sheikh and there Ghulam Mohammad 
told him that he would kill Mukhta Lone aud 
that he and the approver should help him in the 
matter. He has also stated therein that Ghulam 
Mohammad told him that ho was cross with the 
deceased, because lie hid quarrelled with him in 
connection with the felling of certain trees. He 
adds that he agreed and it was decided that the 
next evening they would meet near some place 
from where they would go to kill the deceased. 
The next evening he went to the rendezvous. Ho 
was rather late and he found that Ghulam Moh¬ 
ammad had already returned after committing 
the murder. Ghulam Mohammad also washed 
the stains on the axe and rebuked him for turn¬ 
ing up late. Ghulam Mohammad, however, did not 
depose anything incriminating against himself in 
Jiis statement under S. 164. He denied all knowledge 
of murder. He, however, identified the axe Ex. 
P. l,as belonging to Rehman Lone sawyer who had 
cut his fuel some days before the occurrence. Ho 


could not say whether the sawyer lmd left the 
axe at his residence or taken away. He added 
that the police had nude him to confess before 
them by using threats and coercion. 

[ 0 ] I have looked into the confessional state¬ 
ment recorded by Mr. Bharat Bushan, Tehsildar 
Magistrate First Class. These have not been re- 
corded in the manner required by Ss. 104 and 364, 
Criminal P. C. and the instructions contained in 
the General Criminal rules. There is no “Memo¬ 
randum of Enquiry” entered before the state¬ 
ments were recorded as required by It. 10 of 
Chap. XII, General Criminal Rules. The state- 
ments have been recorded in a narrative form 
and the question put to the accused and the 
answers given by them have not been entered in 
them as required by S. 3G4, Criminal P. C. The 
Magistrate has also failed to record the memo¬ 
randum containing the requisite certificate at the 
end of the statements as required by S. 164 
Criminal P. C. Mr. Bharat Bushan (p. w. 3) was 
examined as a witness in this case and has stat¬ 
ed that lie told the accused that they were not 
bound to make the statements and that they 
would be used against them and that he was 
satisfied that the statements were voluntary. 
But no question was put to him why ho did not 
comply with the requirements of Ss. 164 and 364, 
Criminal P. C. and the instructions contained in 
the General Criminal Rules. While merely for¬ 
mal defects in recording confessional statements 
may be curable under S. 633, Criminal P. C., it 
has beeu held in a number of case3 by the Indian 
High Courts aud even by their Lordships of the 
Privy Council that only formal defects could bo 
cured under S. 533 and not the defects of sub¬ 
stance. Failure to record the certificate at the 
foot of the statement under S. 164, Criminal P. C. 
or where no attempt has been made by the 
Magistrate to comply with the requirements of 
Ss. 164 and 364, Criminal P. C. makes such a 
statement inadmissible in evidence and even 
extrinsic evidence of the Magistrate that ho had 
complied with such requirement does not remedy 
the defect. In this connection the following pas¬ 
sage from Neharoo Mangtu v Emperor , A. I. R 
1937 Nag. 220 may be quoted with advantage : 

"The practice of allowing defeets'in the formalities in 
recording confessions to bo cured by the applications o! 
S. 533, Criminal P. C., has been permitteiof late years 
with considerable frequency in the Courts in India and 
any omissions on the part of Magistrate? recording con¬ 
fessions to comply with the formalities laid down in 
Ss. 164 aud 364 of the Code have been allowed to be 
condoned by the evidence of the Magistrate themselves 
as witnesses for the prosecution. The practice, and the 
theory underlying it. is crystallized iu a Full Bench 
judgment of the Allahabad High Court in Mahomed Ali 
v. Emperor , A I R. 1934 All. 81. This practice has now 
received a oheck by a very recent ruling of their Lord¬ 
ships of the Privy Council in Nazir Ahmed v, King- 
Emperor , A.l.K. 1936 P. O. 253, where the practice is 
emphatically condemned, and, by implication, the deci¬ 
sion of the Allahabad High Court overruled, as also 
numerous decisions to the same effect in the Lahore 
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came from Lahore. It was laid down in 


construe tioDethatSs. 164 and 364 must be looked at and 
construed together and that it would be an unnatural 
construction to hold that any other procedure was per- 
mittod than that which ia laid down with such minute 
particularity in the sections themselres. It was also 
observed that the practice of allowing Magistrate as 
witnesses to depose to confessions was inproper and 
that where matters could be put On record and would 
be admissible when so put, there were the strongest 
reasons of policy for supposing that the Legislature 
designed that such matters should be available in that 
form and in no other. We, must hold therefore that the 
evidence of the Magistrate, Mr. Purankar is. in the 
circumstances, inadmissible sud that the recorded con¬ 
fession is accordingly ineffective." 

A reference may also be made in this connection 
to King v. Saw Min, A.I.R. 1939 Rang. 219. It is 
exceedingly surprising that all these defects should 
have escaped the notice of the Sessions Judge and 
that instead he should come out with a long 
panegyric on the regularity and the propriety of 
these statements. He has laid great stress on the 
fact that the Magistrate did not record the state¬ 
ments of the accused forthwith and kept them in 
judicial custody for one day before he took down 
their statements. The Sessions Judge should have 
known that no judicial lockup in the real sense 
of the word could have existed in Bijhana. The 
formal control of the lockup might have been 
with the Magistrate but the Magistrate himself 
admitted that it was the police that exercised the 
real control over the lockup. In these circum¬ 
stances the facts that the accused persons were 
allowed one day to think over the matter does 
not in any way add to the weight of these state¬ 
ments. I would, therefore, hold that both the 
statements of Ghulam Moh’d. and Atta Moh’d. re¬ 
corded by Mr. Bharat Bhusan Tehsildar Magis¬ 
trate First Class, on 16th Sawan are inadmissible 
and should be excluded from consideration against 
the accused persons. But even if these statements 
were admissible in evidence what value could be 
attached to them ? It is again regrettable that 
the learned Sessions Judge has failed to take 
notice of the pronouncements made on the subject 
by the Indian High Courts generally and by this 
Court and the Board in particular. He should have 
known that a retracted confession is in itself a 
tainted piece of evidence and stands in need of 
corroboration and that it is absolutely unsafe to 
seek corroboration of the accomplice evidence by 
retracted confession. This is what the Hon’ble 
Board of Judicial Advisers have said about the 
retracted confession in Sona Wani v. Slate 3 
J. & X. L. R. 102 : 

It 1 b unsafe to found a conviction on a retracted 
confession unless it is corroborated in material parti- 
cuiars and the corroboration copies from independent 
«ource8. This rule necessarily applies with greater force 
hen a retracted confession is considered against a co- 
•Mused. But as against the maker of the confession also 
j ™ le oi purdence cannot be ignored. As 
^mpared to the testimony of an accomplice, which ia 
—° a vTI !• retraote ^ confession should require greater 
boration and further, on the principle, that one 
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tainted evidence cannot corroborate another tainted 
evidence, accomplice evidence ought not to be accepted 
as corroboration of a retracted confession.” 

The same rule of caution is laid down in another 
Board case, Sayan y. State, 3 J. & K. L. R. Ir2 . 

‘‘It is necessary that this (approver’s) evidence should 
be corroborated independently as to material particular. 
There is also the confession of the appellaut himself. 
But since it had been retracted it must also be corro- 
borated in the same way.” 

[7] It would thus appear that so far as Atta 
Moh’d. is concerned there is no evidence against 
him except that of the approver which remains 
entirely uncorroborated except in so far as one 
Imam Din Chowkidar P. W. 13 has been produced 
to show that he saw the approver and the two 
accused sitting together one day before the murder. 
In the first place this evidence does not furnish 
any corroboration in any material particular so 
far as the offence of murder or even abetment 
of murder is concerned. In the second place the 
person who has given this evidence can in no 
sense bo described as a disinterested witness, 
as he is a Chowkidar and directly under the 
control of the police and this fact alone is suffi¬ 
cient to discredit his testimony. Now lot me 
consider the intrinsic merit of the statement of 
the approver. Does his story ring true ? Though 
an accomplice is not an incompetent witness, it 
is unsafe to base a conviction on his statement 
unless it is corroborated in material particulars. 
Does this approver appear to be a person on 
whose evidence some reliance can be placed ? A 
bare perusal of his statement shows that he places 
the whole guilt on Ghulam Moh’d. accused and 
at no stage does ho assign to himself a conspicous 
part in the plotting or execution of the nefarious 
crime. He makes Ghulam Moh’d. the moving 
spirit of the conspiracy and so far as the actual 
murder is concerned the approver is no worse 
than a mere bystander. The reason why he joined 
the conspiracy and that which he imputes to 
Ghulam Moh’d can hardly be sufficient motive fer 
committing a crime of this character. The evi¬ 
dence of such a man would stand in greater need 
of corroboration than that of an accomplice who 
admits to have been taken an appreciable part in 
the perpetration of the deed. It would thus appear 
that so far as Atta Moh’d is concerned the pro¬ 
secution has entirely failed to prove the case 
against him and he deserves a clear acquittal. 

[8] Now let us examine what other evidence is 
against Ghulam Moh’d. I have already shown 
that the approver's evidence in this caso requires 
a greater amount of corroboration than in any 
other such case and that the confessional state¬ 
ment of Atta Moh’d even if it would be held 
admissible was of little value against the maker 
himself and of no significance whatsoever against 
tho co-accused Ghulam Moh’d. As I have already 
indicated the Sessions Judge has made an effort 
to seek corroboration of the accomplice evidence 
by the discovery of the axe Ex. P. l. The Sessions 
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Judge has in his judgment clearly admitted that 
the axe Ex. r. 1 was produced by the accused 
Ghulam Moil'd while he was in the practical cus¬ 
tody of the police. He, however, used this dis¬ 
covery of the axe and the statement made by 
Ghulam Moh'd that he had killed the deceased 
with it against the accused under S. 27, Evidence 
Act. I will subsequently show that the Sessions 
Judge was entirely wrong in using the confes¬ 
sional part of this statement against the accused. 
But even if lie could do so, lie has acted in an 
exceedingly unfair mauner aud in utter disregard 
of the rules of procedure in using this discovery 
and the statement without putting it to the 
accused in his examination. The record will show 
that neither the Committing Magistrate nor the 
Sessions Judge asked any question from the 
accused if he had produced this axe before the 
police in the mauner in which he is alleged to 
have done it. No question whatsoever regarding 
this discovery has been put to the accused. Even 
the statement made by the accused under S. 164 
about the axe referred to above was not put to 
him, although the Sessions Judge has not hesitated 
to use it against him. 

In the absence of obtaining any explanation 
from the aicused in regard to this discovery even 
the Learned Assistant Advocate had to concede 
that the Sessions Judge had conducted the trial 
in a most unfair manner and that he could not 
support the conviction. He, however, wanted the 
case to be remanded for trial. But it is no use 
doing so. The Assistant Advocate-General made 
an attempt to show that the recovery in fact had 
not taken place before the police and that really 
the accused had in the first instance produced the 
axe before Ali Moh’d P. W. 8 and Ghulam Moh d 
Khan r. W. 9. There are some indications in the 
statements of Ali Moh'd and Ghulam Moh’d Khan 
that when the accused produced the axe Ex. P. 1 
the police was at some distance from them. But 
even they did not deny that the accused had been 
in practical police custody one day before the dis¬ 
covery. On the other hand the evidence of inspec¬ 
tor Nand Lai, p. w. 22, and the recovery list 
Ex. P. L go entirely against these indications. 
Pt. Nand Lai has clearly admitted in his examina- 
tion-in-chief before the Sessions Judge that Ex. 
P. l was produced before him by the accused 
stating that he had killed the deceased with it. 
Exhibit P. 1 as already indicated, bears this 
out. The Sessions Judge has treated the recovery 
as one made before the police and not before per¬ 
son not connected with the police. This being so, 
the Sessions Judge was entirely wrong in admit¬ 
ting the confessional part of the statement made 
by the three witnesses Nand Lai, Ali Moh'd and 
Ghulam Moh’d Khan referred to above. Whatever 
conflicting views might have been taken by the 
different High Courts in India in regard to the 
admissible portion of such statements made by 
accused persons under S. 27, Evidence Act, the 


majority view always was that the statement like 
the one "made in this case was entirely inadmissi. 
ble and should be excluded from consideration 
against the accused. In studying this point I find 
that conflict on it had been set entirely at rest by 
the recent Privy Council ruling reported in Pulu- 
huri Eottayya v. Emperor, A.I.R. 1947 p. c. 67. 
This confirms the view taken by the Lahore High 
Court in Sukluin v. Emperor, 10 Lah. 283, corres¬ 
ponding to A.I.R. 1929 Lah. 344 (F.B.) and also that 
in Gdnu Chandra v. Emperor, 56 Bom. 172, 
corresponding to A. I. R. 1932 Bom. 286 aud over¬ 
rules Athappa Goundan v. Emperor, A. 1 . R. 1937 
Mad. 618 (F.B.). The pronouncement made by their 
Lordships of the Privy Council is so important 
that I cannot forego the temptation of quoting the 

following two paragraphs therefrom : 

"(section 27, which is not artistically worded, provided 
exception to the prohibition imposed by the preceding 
section, and enables certain statements made by a person 
in police custody to be proved. The condition necessary 
to bring the section into operation is that discovery of a 
fact in consequence of information received from a person 
accused of any offence In the custody of a police officer 
must be deposed to and thereupon so much of the informa¬ 
tion as relates distinctly to the fact thereby discovered 
may bo proved. The section seems to be based on the 
view that if a fact is actually discovered in consequence 
of information given, some guarantee is afforded thereby 
that the information was true, and accordingly can bo 
safely allowed to give in evidence; but clearly the extent 
of the information admissible must depend on the exact 
nature of the fact discovered to which such information 
is required to relate. Normally the section is brought 
into operation when a person in police custody produces 
from some place of concealment some object, 6uch as a 
dead body, a weapon, or ornaments, said to be connected 
with the crime of which the informant is accused. 
Mr. Megaw, for the Crown, has argued that in such 
a case the "fact discovered" is the physical object 
produced, and that any information which related 
distinctly to that object can be proved Upon this 
view information given by a person that the body 
produced is that of a person murdered by him, that 
he weapon produced is the one used by him in the 
commission of a murder or that the ornaments produced 
were stolen in a dacoity would all be admissible. If this 
be the effect of S. 27, little substance would remain in 
the ban imposed by the two pre.-eding sections on con¬ 
fessions made to tbc police, or by persons in police. cu.- 
tod? That ban was presumably inspired by the fear of 
the Legislature that a person under police influence 
might be induced to confess by the exercise of undue 
pressure. But if all that is required to lift the ban by 
the inclusion in the confession of information relating to 
an object subsequently proluccd.it seems 
suppose that the persuasive powers of tho police will 
prove equal to the occasion aud that in practice the Iwu 
will lose its effect. On normal principles of construction 
their Lordships think that the proviso to S. 26 added 
by S. 27 should not be held to nullify the substance of 
the section. In their lordships 1 view it is fallacious to 
treat the "fact discovered” within the section equivalent 
to the object produced; the fact discovered embraces 

the police 3 from which the object i. produced and 

the knowledge of the accused as to this, and the 
information given must relate distinctly to »tbto> fact 
Information as to past user or the past history ol 
the Tbjo't produced is not related to its discovery 
in the setting in which it is discovered. Information 
supplied by a person in custody that 'I will pro- 
duce a knife concealed in the roof of my house 
docs not lead to the discovery of a knife, knives were 
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discovered many years ago. It leads to the Recovery ol 
the fact that a knife is concealed in the house ol the 
informant to his knowledge, and if the knife is proved 
to have been used in the commission of the oflence. the 
fact discovered is very relevant. But if to the statement 
the words be added "with which I stabbed .4 these 
words arc inadmissible since they do not relate to the 
discovery of the knife in the house of the informant. 

'High Courts in India have generally taken the view 
a3 to the meaning of S. 27 which appeals to their Lord- 
ships, and reference may be made particularly to 10 
Lah. 2S 3 and 56 Bom. 172 on which the appellants rely 
and with which their Lordships are in agreement. A 
contrary view has, however, been taken by the Madras 
High Court, and tbe question was discussed at length in 
a Fall Bench decision of that Court in I. L. H. 1937 
Mad. 695 where the oases were referred to. The Court, 
whilst admitting that the weight of Indian authority 
was against them, nevertheless took the view that any 
information which served to connect the object dis- 
coverei with the oflence charged was admissible under 
S. 27. In that case the Court has to deal with a con¬ 
fession of murder made by a person in police custody, 
aud tbe Court admitted the confession because in tbe 
last senteuce (readily separable from the rest) there was 
an offer to produce two bottles, a rope, and a cloth gig 
which according to the confession had been used in, or 
were c'muected with, the commission of the murder and 
the objects were in fact produced. The Court was im¬ 
pressed with the consideration that as the objects pro¬ 
duced were not in themselves of an incriminating nature 
their production would be irrelevant unless they were 
shown to be connected with the murder, and there was no 
evidence so to connect them apart from the confession. 
Their Lordships are unable to accept this reasoning. 
The difficulty, however great, of proving that a fact 
discovered on information supplied by the accused is a 
relevant fact can aflord no justification for reading into 
S. 27 something which is not there, and admitting in 
evidence a confession barred by S. 26. Except in cases 
in which the possession, or concealment, of an object 
constitutes the gist of the oflence charged, it can seldom 
happen that information relating to the discovery of a 
fact forms the foundation of the prosecution case. It is 
■only ooe link in the chain of the proof, and the other 
link must be forged in manner allowed by law.* 1 

In view of what has been stated above the 
•only piece of corroborative evidence against the 
accused is that of the discovery of the axe unac¬ 
companied by any confessional statement. Though 
this discovery cannot be used against the accused 
because of the failure of the Sessions Judge to 
discharge his duty properly, it cannot improve 
the prosecution case if it were so used. It will be 
seen that this discovery is not free from reason¬ 
able suspicion. Originally the police had discovered 
an axe on the site of the murder. The axe had 
been sent to the Medical Officer who performed 
the post mortem examination and he had given 
his opinion that the wound on the dead body 
■could have been caused by that axe. It appears 
that the blade of that axe was only b° long while 
the injury was 8* long. As the police failed to 
secure any independant piece of evidence for the 
purpose of corroborating the approver's evidence 
it is possible to visualize that they decided to 
plant this discovery on the accused person. This 
axe had a blade 8* long and this would fit in 
•with the injury on the dead body. In any case 
•such discovery even if it were genuine would be of 
little value: Suoh axes are found in everybody’s 
1952 J. & K./6 


house and no adverse inference can be drawn 
from their production by an accused person. 
There was nothing in this axe which would con¬ 
nect it with the murder. There is, therefore, no 
credible evidence against Ghularn .Mohammad 
accused as well. I have already stated that the 
evidence relating to motive is exceedingly weak 
and no reliance can be placed on it. Even if it 
would be relied upon, it cannot in any way be 
sufficient to corroborate the accomplice evidence 
in regard to the fact of murder. 

[9] In these circumstances, we reject the revi¬ 
sion application filed by the Assistant Advocate 
General and in doing so hold that the prosecu¬ 
tion has failed to prove the case against both the 
accused persons. Glralam Mohammad and Atta 
Mohammad. We, therefore, set aside their con¬ 
victions and sentences and acquit them. They 
shall be released forthwith unless wanted in some 
other case. 

This appeal of Atta Mohammad will be deemed 
to have been accepted and the reference submit¬ 
ted by the Sessions Judge rejected. 

B/D.R.R. Revision dismissed and 

accused acquitted. 
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State v. Dr. Abdul Majid and others (Accused.) 
— Applicants. 

Criminal Revn. No. 36 of 2006, D/- 31 Jeth 2007. 

(a) (J. & K.) Enemy Agents Ordinance (8 of 2005), 
S. 9 (3)—Order of acquittal by Special Judge — Revi¬ 
sion against, is competent. 

The wording used in S. 9 (3) of the Ordinance is almost 
the same os used iu S. 435, Crimiunl P. C., nud though 
the word ‘revision’ is used in neither of them, a revision 
application is competent against an order of acquittal passed 
by the Special Judge, inasmuch as sub-s. 3 of S. 9 em¬ 
powers the reviewing judge , to call for and examine the 
record of nny proceeding before the Special Judge for 
the purpose of satisfjmg himself ns to the correctness 
legality or propriety of any finding, sentence or order re¬ 
corded or passed. ' • [p nra 3] 

e % ,9’ & K ‘). Enem y Agents Ordinance (8 of 2005) 
S. 9 (3) _ Revision against order of acquittal by Spe¬ 
cial Judge — Reviewing Judge, powers of —Only re¬ 
trial can be ordered. (Criminal P. C. (1898), S. 439). 

While hearing a revision application under S 9 (3) a 
Reviewing Judge can, by virtue of S. 9 (2) of the Ordi 
nance, exercise only those powers as are enumerated in 
S 439 Criminal P. C. Under S. 439 (4) the High Court i< 
not authorised to convert a finding of acquittal into one oi 
conviction The only order which the Reviewing Judg 
can, therefore pass, when he makes up his mind to accept 
the revision petition, is to order a retrial. rp an , r 

Anno. Cr. P. C., S. 439 N. 13. L - 

a A tI : , rt te fTT 1 for the Sta <e; M. A 

Hafu, M. A. Latif and Indcr Das-jor Applicants. 

toi 0r hv er ;rT his v r’ sion a Pi >iicafci °n submit 

ted by the learned Assistant Advocate Genera 
against an order of acquittal passed by L. Mull 
Raj, Special Judge, Srinagar, whereby the non 

UlhlTami ?r r 'b Ab d U l- Wa i id Inayflt Ullah ‘ Habil 

Ullah and Mohi-ud-dm Pukhta were acquitted 
The case against the non-applicants along witl 
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many others was tried under the provisions of the 
Enemy Agents Ordinance. No appeal is permissible 
under the provisions of this ordinance, but the 
learned Assistant Advocate General submitted 
this revision application under s. 9 sub-s. (3) of 
the said Ordinance. In his application the learned 
Assistant Advocate General has made out that 
the facts proved against the non-applicants accused 
are incompatible with their innocence and that 
the evidence against them has not been properly 
weighed by the learned Special Judge. 

[ 2 ] This application came up for hearing at 
Jammu when the non-applicants Rajas Inayat 
Ullah and Habib Ullah and Mohi-ud-din Pukhta 
made their appearance. Dr. Abdul Majid was not 
present. In view of the fact that Rajas Inayatullah 
and Habibullah and Mohi-ud-din Pukhta made 
their appearance at a far off place like Jammu, I 
did not think it proper to postpone the case and 
drag the accused over and again to Jammu, simply 
because Dr. Abdul Majid did not make his ap- 
pearanec. I heard arguments on their behalf at 
Jannnu, but reserved my orders till a later date 
when I should have heard Dr. Abdul Majid also. 
Dr. Abdul Majid has made his appearance now 
nnd the case on his behalf has been argued by Mr. 
Hafiz. 

[3] Mr. Hafiz has raised a preliminary objection 
that no revision is permitted by the provisions of 
the Enemy Agents Ordinance. But this objection 
of the learned counsel is untenable, inasmuch as 
sub-s. (3) of s. 9 of this Ordinance empowers the 
reviewing judge to call for nnd examine the record 
of any proceeding before the Special Judge for the 
purpose of satisfying himself as to the correctness, 
legality, or propriety of any finding, sentence or 
order recorded or passed. The wording used in this 
section is almost the same as used in s. 435, 
Criminal P. C., and if the word "revision” is not 
used in this section, it makes no difference, as the 
word "revision” is not used in s. 435, Criminal P.C., 
even. Therefore I am of opinion that a revision 
application of the kind submitted by the learned 
Assistant Advocate General is competent and this 
Court has got ample powers to call for and 
examine the record of any proceeding before the 
Special Judge for the purpose of satisfying as to 
the correctness, legality or propriety of any sen¬ 
tence awarded or order passed. 

[4] The second point that has been raised in 
this behalf by the learned Advocate appearing on 
behalf of the accused is as to whether this Court 
has, while hearing a revision application, got the 
power to convert a finding of acquittal into a 
conviction. The learned Assistant Advocate Gene¬ 
ral has argued that the^eviewing judge has power, 
while hearing a revision application submitted 
under sub-s. (3) of s. 9 to alter an acquittal into a 
conviction. I am afraid I cannot agree with the 
interpretation put by the learned Assistant Ad¬ 
vocate General on sub-s. (3) of s. 9. Sub-s. (3) of 
s. 9 gives power to a reviewing judge to exercise 
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any of the powers which are exercisable by him 
in the case of such proceedings as are submitted 
to him for review under sub-s. (l) of s. 9. Lnder 
sub-s. (2) of s. 9 the reviewing judge can exercise 
in hisdiscretion any of the powers exercisable under 
s. 439, Criminal P. C., by the High Court in the 
case of any proceedings to which the said section 
refers. From this it becomes clear that a review¬ 
ing judge can exercise only those powers while 
hearing a revision application under sub-s. (3) of 
s. 9, Enemy Agents Ordinance as are enume¬ 
rated in s. 439, Criminal P. C. Sub-s. (4) of s. 439, 
Criminal P. C„ lays down amongst other things 
that this section shall not be deemed to authorize 
a High Court to convert a finding of acquittal into 
one of conviction. Such being the state of law, 
the only order that can be passed, in case the 
reviewing judge makes his mind to accept the 
revision petition, is to order a re-trial. 

[5] Now the question is, do the facts of the 
present case warrant a re-trial. To answer this 
question, I think I shall have now to go to the 
facts of the case. 

[C-8] (After examining the facts relating to each 
accused the judgment proceeds as follows:—) The 
result of all this is that the police has not done 
in this case what was expected of them to have 
done, and in view of my finding already recorded 
that I can only order a re-trial. I do not think 
that the present is the time when I should send 
the case back for re-trial and give an opportunity 
to the prosecution to fill up gaps in the case. I, 
therefore, agree with the trial judge that the case 
against this accused is not free from doubt. Be¬ 
fore bringing this order to a close, I would like 
to make mention of one fact. The learned Assis¬ 
tant Advocate General who argued the case with 
care and ability drew my attention to the facts 
involved in Ghulam Naqi's case who had produced 
certain articles before the police on the basis of 
which a conviction was recorded against him, 
which was upheld by me. But it has to bo borne 
in mind that the police in Ghulam Naqi's case 
acted with greater promptitude and regularity 
than in the case of Dr. Abdul Majid and thus 
excluded the possibility of a doubt cropping up. 
Ghulam Naqi’s house was searched and a number 
of incriminating articles were recovered from that 
place. True, that no responsibility was fastened 
upon Ghulam Naqi on the basis of those reco¬ 
veries, but that was simply due to the fact that 
those articles were recovered from the joint posses¬ 
sion of more than one person. But the fact remains 
that somebody in house in which Ghulam Naqi 
also resided had brought those articles in that 
house. Later on Ghulam Naqi himself produced 
some incriminating articles before the police. All 
this distinguishes the case of the present accused 
from that of Ghulam Naqi. 

[9] Under these circumstances I do not find 
myself in a position to take a different view from 
the one already taken by the learned trial judge 


State v. Abdcl Majid (Jia Lai Kilam J.) 



J & K 43 


A. I» R. 1982 Mt. Khatji v. .Rehman (J. N. Wazir C. J. & J. L. Kilam J.) 


and as such I dismiss this revision application. 
The bail bonds of the accused are discharged. 

BlD.R.R . Revision disjnissed. 
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Janki Nath Wazir C. J. and Ju Lal Kilam J. 

Mt. Khatji — Appellant v. Rehman Wani — 
Respondent. 

Second Appeal No. 80 of 2006, D/- 31st Jeth 2007. 

Muhammadan law — Marriage — Minor—Right to 
repudiate — Marriage of minor daughter contracted 
with consent of father — No option to repudiate on 
attainment of puberty. 

Under the Muhammadan law, the understanding is the 
essential sine qua non of a capacity to enter into a 
marriage contract and even if a boy or girl has attained 
the age of puberty, if he or she is devoid of understanding, 
there cannot be any vulid marriage under any circums¬ 
tances whatever. In the case of a boy or a girl who has 
attained the age of discretion but has not attained the age 
of puberty, the marriage is not valid unless the legal guar¬ 
dian has consented to it. If the guardian happens to be the 
father who has consented to the marriage then the minor 
cannot exercise her option of avoiding the marriage on 
attaining puberty: A. I. R. 1938 Cal. 71, Disting. [Para 4] 

Sunder Lal — for Appellant; Janki Nath Bhan—for 


Bespondcnl. 

REFERENCE: ./ Para 

{'88) A. I. R. 1938 Cal. 71: (I. L. R. (1938) 1 Cal. 139) 2 
Wazir C. J. — This is civil second appeal and 


arises out of a suit instituted by the plaintiff in the 
Court of Munsiff Anantnag for the cancellation of 
her marriage with the defendant. The plaintiff, 
Mt. Khatji, alleged that during her minority she 
had been contracted in marriage by unauthorized 
persons and that her marriage was void and may 
bo cancelled. The suit was resisted by Kehman 
Wani defendant on the ground that the plaintiff 
had been married to him by her father and the 
marriage was valid. The trial Court held that the 
plaintiff was a minor at the time of marriage. He 
further found that she was not contracted in 
marriage by her father who was alive at the time 
of the alleged marriage and, therefore, the marriage 
was not binding upon her. The plaintiff’s suit was 
decreed. On appeal the learned Senior Subordinate 
Judge, Srinagar found that the plaintiff’s marriage 
with the defendant was performed with the con. 
sent of the plaintiff’s father, and, therefore, the 
marriage could not be repudiated by the plaintiff 
on her attaining puberty. The plaintiff's suit was 
accordingly dismissed and she has come up in 
further appeal to this Court. 

counsel for the appellant has argued 
that the plaintiff’s marriage with the defendant 
was void ab initio in asmuch as the plaintiff con- 
erected herself in marriage with the defendant as 
a sui juris through a vakil and as she was a minor 

is furt her argued that 
ven if the father has approved of the marriage, 
wiu n°t make the marriage valid and the plain¬ 
er “ mor ^ the option to avoid the marriage 
P^fty. In support of this conten- 
reliance is placed upon a ruling of the Cal¬ 
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cutta High Court reported as Joygun Nessa 
v. Mahomed Ali Biswas, A. I. R. 1938 cal. 71. In 
this case it has been held that when a Muham¬ 
madan girl who has not attained puberty but has 
attained the years of understanding, contracts a 
marriage herself, that is to say acting herself and 
not through a guardian, but with the approval of 
her father, the marriage is not a nullity, but it is 
subject to the exercise of the option of puberty. 
The facts of this case -are somewhat different 
from the case which we are dealing with. In Cal¬ 
cutta case the father was not present at the time 
of the marriage. He did not act as a guardian of 
the minor for fear of being prosecuted under the 
Child Marriage Restraint Act and the girl who 
was a minor contracted the marriage herself and 
the father approved of this marriage and settled 
the terms of Kabinnama. It was held that when 
the girl who had attained the age of understand¬ 
ing contracted the marriage herself the marriage 
was not void but the girl could exercise her 
option of puberty if she so desired. In the present 
case the father was present at the time of marriage 
and had given his consent to the marriage of his 
daughter with the defendant. , 

[3] It has been further argued that the consent 
of the father was not sufficient to validate the 
marriage. The father as a guardian should have 
contracted the plaintiff in marriage and then the 
marriage would have been binding on the plain¬ 
tiff minor. It is true that iu Muhammadau law a 
boy or a girl who has not attained puberty is not 
competent to enter into a contract of marriage 
but if the girl has attained the age of discretion 
and enters into a contract of marriage through a 
guardian other than the son, father, or agnatic 
grandfather she can exercise her option of ratify¬ 
ing the marriage or repudiating the marriage on 
attaining puberty; but if the father contracted the 
plaintiff in marriage then her option of puberty is 
lost and the marriage is binding on her. On this 
point Mr. Ajneer Ali in his work- on' Muham¬ 
madan law reproduces this passage from Fatwai- 
Alam-Giri which has been also quoted in its 
entirety by Baillie in his Digest. The quotation 
runs thus : 

“Anwagrt the conditions which are requisite for the 
vahdjty of a contract of marriage are understanding, p U - 

aDd C the contrftctin g P ar ties with this 

requisite is essentially neces- 
sary for the validity of the marriage as a marriage cannot 
be contracted by a majnu (non compos mentis) or a boy 

without understanding. The other two Conditions are rl 

mnrrL 0D y , opori ' tion to the contract as the 

E lmDOr P° ssessed 0{ understanding 
guardian. ’ 60 ^ ° r lts ^ration on tho consent of his 

[4] It is clear from this that the understanding 
is the essential sine qua non of a capacity to enter 
into a marriage contract and even if a boy or girl 
has attained the age of puberty, if he or she is 
devoid of understanding, there could not be any 
valid marriage under any circumstances whatever 
In the case of a boy or a girl who has attained 
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the age of discretion bnt has not attained the age 
of puberty, the Law seems to be this that the 
marriage is not valid unless the legal guardian has 
consented to it. If the guardian happens to be the 
father who has consented to the marriage then 
the minor cannot exercise her option of avoiding 
the marriage on attaining puberty. 

L5J In Tyabji s Muhammadan Law, s. 69. cl. ( 2 ), 
p. 155 it is stated that a marriage contracted by 
the minor himself is voidable at his option on his 
attaining puberty, notwithstanding that his guar¬ 
dian had approved of it, provided that such guar¬ 
dian was other than the son, father or agnatic 
grandfather. The option is prolonged untill the 
minor is acquainted with the fact that he has 
such a right. 

[6J In the present case the defendant has pro¬ 
duced live witnesses and has also produced the Nlka- 
Nama. All these witnesses are attesting witnesses of 
the marriage deed. From their evidence, it appears 
that the father of the plaintiff was present at the 
time of the marriage and had aftixed his thumb 
impression on the Xika-Xama. Khalicj Mir, the 
father of the plaintiff, has stated in the Nika- 
Nama that he has made the defendant as his pisar 
parwarda. It is, therefore, abundantly clear that 
the father consented to the marriage of the plain¬ 
tiff as her guardian. The plaintiff has produced 
Ramzan Mir and Sultan Mir who are her close 
relations and are interested in the cancellation of 
her marriage with the defendant. Their testimony 
has rightly been discarded by the Court below. 

[7j From the oral and documentary evidence 
it is clear that the father gave his consent to the 
marriage of his minor daughter with the defen¬ 
dant and the plaintiff cannot, therefore, avoid her 
marriage on her attaining puberty. 

[8] In the result this appeal fails and is dis¬ 
missed with costs. 

B D.B.B. Appeal dismissed . 
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Kanshi Bam and others — Appellants v. 
Bhagtu and others — Respondents. 

Revenue Appeal No. 12 of 2008, D/- 23-4-1952. 

(a) Tenancy Laws— Jammu & Kashmir Tenancy 
Act. S. 57A—Tenant ejected by person other than 
landlord — Tenant cannot apply under S. 57A for 
reinstatement. 

Ac application under S. 57-A can be filed only if a 
tenant is dispossessed by a landlord otherwise than in due 
course of law. but if a tenant is dispossessed by a person 
other than the landlord he cannot invoke S. 57-A, Tenancy 
Act, in order to regain his possession. [Paras 5, 6] 

(b) Tenancy Laws— Jammu and Kashmir Tenancy 
Act, S. 57-A— Order under ultra vires— Interference 
in appeal. 

Where in a case to which S. 57-A has no application, 
the Collector passes an order reinstating a tenant-at-will 
who had been dispossessed by a trespasser, the order even 
if ultra vires and illegal will not be interfered with by the 
High Court in appeal because it would no: be equitable to 
order restoration of possession to a person who is admit¬ 
tedly a trespasser. LPara 


Ishwar Singh, — for Appellants ; S. E. Baru — jor 
Eespindenis. 

REFERENCES : Courtwar / Chronological / Paras. 

(’89) 3 Pun. Re. 1989. 5 

(13) 94 Pun. Re. 1913 : (19 Ind. Cas. 34G). 5 


Wazir C. J. — Bhagtu and others made an 
application under s. 57-A, Tenancy Act to the 
Collector Kathua for summary reinstatement on 
half portion of Khasra Nos. 596, 597, 593, 599, 600, 
601, 602 and 607 2. In the application they alleged ( 
that they have been in possession of half portion 
of these Khasra numbers as tenants at-will from 
s. 2001 up to s. 2007 aud in Kharif 2007 they have 
been forcibly dispossessed by Sant Ram and others 
appellants. The Collector sent this application to 
Tehsildar Jasmergarh for enquiry. Before the 
Tehsildar the respondents stated that thePatwari 
has wrongly entered the applicants as being in 
possession of half portion of the Khasra numbers 
mentioned above and that the applicants have 
never been in possession of the land in dispute. The 
appellants alleged that they are entered as occu¬ 
pancy tenants in the Revenue papers over half 
portion of the land comprised of the Khasra Num¬ 
bers stated above and that the applicants not 
being their tenants cannot seek restoration of 
possession under s. 57-a, Tenancy Act. The Tehsil¬ 
dar found that the applicants had been in posses¬ 
sion of half portion of the land from s. 2001 to 
s. 2007 and are entitled to be reinstated. The col¬ 
lector accepted the findings of the Tehsildar and 
ordered restoration of the possession to the appli¬ 
cants. The applicants were accordingly put in 
possession of the half portion of the Khasra Num¬ 
bers mentioned in their application. 

[ 2 ] Against this order Sant Ram and others 
who are entered as occupancy tenants over half 
portion of the land, have come up in appeal to 
this Court. It was argued on behalf of the appel¬ 
lants that s. 57-a, Tenancy Act would not apply 
to the case of the respondents inasmuch as they 
were not recorded as tenants under the appellants. 
The main question for consideration in this 
apj>eal, therefore, was whether the respondents 
who are not recorded as tenants under the appel¬ 
lants had a right to move the Deputy Commis¬ 
sioner under s. 57-a, Tenancy Act, for being 
reinstated on the land from which they had been 
disi>ossessed. The law point raised by the appel¬ 
lants was of great importance and as this point 
was likely to be raised in many other cases, the 
appeal was referred for decision to a Division 
Bench. 

• [ 3 ] Mr. Ishwar Singh Advocate appears on be¬ 
half of the appellants aud has ai-gued that the 
appellants are entered as occupancy tenants in 
respect of half portion of the Land in dispute. 
The respondents are not their tenants and they 
have been dispossessed of their holding by persons 
other than the persons admitted to be, or recorded 
as, landlords and they could not be reinstated 
under s. 57 -a, Tenancy Act. 
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[ 4 ] It is ft common ground between the parties 
that Bhftgtu and others applicants respondents 
are not entered as tenants under Sant Ram and 
others appellants. The entry in the Fard Girda- 
wnri shows that they are in possession as tenants at 
will-over half portion of Khasra numbers stated in 
the application along with Sant Ram and others 
who are recorded as occupancy tenants over the 
other half. Section 57-A has been inserted under 
s. 57 in the Tenancy Act by a recent amendment 
which came into force in s. 2005. From the 
scheme of the Act, it appears that s. 57 -a has 


it has been held that a suit for recovery of posses¬ 
sion by occupancy tenant, who has been illegally 
dispossessed by person other than the landlord, 
would be cognizable by a civil Court. In Revenue 
Court the suit by an occupancy tenant would lio 
only against the landlord and not ngainst a per¬ 
son other than a landlord as under S. 50 which 
corresponds to s. 56 of our Tenancy Act, protec¬ 
tion is given to a tenant only against the landlord 
and not against any one else. Reliance may be 
placed on Mian Singh v. Fatlia, 3 Pun. Re. 1839 
and Kesar Singh v. Mangal Singh, 84 Pun. r,e. 


been incorporated in order to protect a tenant 
from being ejected before enquiry is held and he 
is declared as a protected tenant. Section 56, 
Tenancy Act, gives relief to a tenant who has been 
wrongfully dispossessed or ejected otherwise than 
in execution of a decree or in pursuance of an 
order under s. 49 or s. 50, Tenancy Act. Section 
67 provides ft summary reinstatement of a tenant 
who has been wrongfully ejected during the settle, 
ment operations. Section 57-A gives relief to a 
tenant who has been dispossessed otherwise than 
in due course of law before his rights of protected 
tenancy are determined. It would be clear from 


1913. 

[6] We are, therefore, of opinion that applica¬ 
tion under s. 57-A can be filed only if a tenant is 
dispossessed by a landlord otherwise than in due 
course of law, but if a tenant is dispossessed by a 
person other than the landlord he cannot invoke 
s. 57-A, Tenancy Act, in order to regain his posses¬ 
sion. 

[7] It is argued on behalf of the respondents 
that they were in rightful possession of the pro¬ 
perty before they were dispossessed by the appel¬ 
lants. They have got back the possession by the 
order of the collector which is ultra vires and 


the above provisions that protection is given to a 
tenant from boing arbitrarily dispossessed by the 
landlord. The legislature has particularly used 
the word "tenant” in s. 57-A who may apply to 
the Collector of the District in which the tenancy 
is situate for summary reinstatement on any land 
from which he has been ejected. 


[5] The learned counsel for the respondents 
argued that the protection given to the tenant is 
against any one who may or may not be a land¬ 
lord. We do not agree with him in the interpre¬ 
tation sought to be placed on the provisions of 
s. 57-A. The use of the word "tenant” in s. 57-a, 


Tenancy Act, clearly indicates that the protection 
is given to the tenant only against a landlord and 
not against a trespasser. Tenancy Act governs 
the relationship of the landlord and tenant alone 
Section 84, Tenancy Act, enumerates all those 
applications and proceedings which can be dispo¬ 
sed of by the Revenue officers alone and civil 
Courts' jurisdiction is totally barred in regard tc 
those proceedings. Clause (g) of s. 84 deals with 
applications made under s. 57 by a tenant wrong¬ 
fully -dispossessed. In s. 57 although there is nc 
mention of the word landlord yet the tenant is 
given protection only against the landlord and not 
against any one else. Similarly in s. 57-a, 
Tenancy Act, summary reinstatement can be 
ordered in favour of the tenant if he has been 
I ^possessed otherwise than in due course of law. 
-IThe tenant cannot avail of s. 57-a, Tenancy Act 
Pheis dispossessed by a person other than a 
pndlord. As s. 57-A has been inserted in the 
enancy Act of the State and no such provision 
in any Tenancy Act in other parts of 
1 so rulings on all force are not available, but 
are cases of the Punjab High Court in which 
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illegal. In other words it is argued that a rightful 
claimant has got the possession of the property 
and it will not be just and equitable that a right¬ 
ful claimant should be dispossessed by the order 
of this Court in appeal. 

[8] The appellants have admitted in their 
objections that they are not the landlords in res¬ 
pect of half of the share of land of which they 
had taken possession. They admit that they took 
possession of the lands as trespassers. Under the 
order of the Collector the trespassers have been 
dispossessed and the respondents who arc admit¬ 
tedly tenants-at-will have been put in possession. 
The respondents have no doubt better title to the 
possession of the land than the appellants. It will 
not be equitable for this Court to order restora¬ 
tion of the possession to the trespassers who admit 
themselves as such. In case the appellants think 
that they have better title to be in possession of 
the land in dispute than the respondents, they 
may, if so advised, seek their remedy in the civil 
Court. 

[9] This appeal is accordingly dismissed but we 
leave the parties to bear their own costs in this 
Court. 

B/K.S. Appeal dismissed. 
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Qadir Chhandu—Petitioner v. State. 

Criminal Revn. No. 87 of 2006, D/- ISth Har. 2007. 

(a) (J & K) Food Offences (Enhanced Penalties) 
Ordinance (3 of 2006), S. 11-Order by Special Magis¬ 
trate —Appeal to Sessions Judge — Revision to High. 
Court against order in appeal not barred. 
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Qadib v. State 

I: is only an order or sentence of a Special Magistrate 
^nieh cannot be revisei under S. 11 of the Ordinance, but 
when once an order is mssed by the Special Judge in 
appeai against the order of a Special Magistrate, a revision 
application against such an order is no: barred by S. 11: 
A. I. R. 1943 All. 26, Disting. [I'ara 5] 

(b) Interpretation oi Statutes — Intention oi Legis¬ 
lature — Not relevant. 

Whatever may have been the intention of the legisla¬ 
ture in passing a certain legislation, the Goan is to be 
guide! no: by what the legislature had in mind, but what 
they have expressed in cold print. 'Para 6j 

Anno. Civil P. C., Pre. No. 7. 

Assistant Advocate General — for the State. 

REFERENCE : ./ Para 

C43) A. I. R. 1943 All. 26: (44 Cri. L. J. 216 F. B.) 3 

Order. — This is a revision application direct¬ 
ed against an order oi the learned Sessions Judge 
Kashmir dated 23th iiagh 2006 . The accused was 
convicted under ss. 3 4 of Ordinance in [3] of 
2006 and was sentenced to four months’ rigorous 
imprisonment and a fine of p.s. 5 and in default of 
payment of fine he was ordered to undergo one 
months’ further rigorous imprisonment. On appeal, 
the learned Sessions Judge upheld both the con¬ 
viction and sentence. 

--- The allegation against the accused is that 
he is a registered Hanji and that he was put in 
charge of 109 khirwars and ll£ traks of Shali by 
the Government for effecting sale amongst the 
ration ticket-holders under the supervision of the 
Ghat Munshi and that he had out of this Shali 
sold illegally four traks to one Qadir Gujri for a 
consideration of rs. 6. Both the Courts below have 
found unanimously on the basis of the evidence 
led in the case that the accused had as a matter 
of fact sold Shali to Qadir and had thereby con¬ 
travened the relevant provisions of Ordinance iii 
[3j of 2006. I do not find myself in a position to 
take a different view from the one taken by the 
Courts below. 

i'6] There is, however, one point which needs 
some discussion. The learned Assistant Advocate- 
General has argued that in view of s. 11 of Ordin¬ 
ance iii [ 3 ] of 2006 , no revision can lie to this 
Court. Section 11 lays down amongst other things 
that no Court shall have authority to revise any 
order or sentence of a Special Magistrate. From 
this the learned Assistant Advocate General de¬ 
duces that a revision is incompetent even against 
the order of a Sessions Judge passed by him in 
appeal against an order of the Special Magistrate. 
In support of his argument he has drawn my 
attention to Salig Bam v. Emperor , a. i. p,. 1943 
all. 26 (f.b.). In this case convictions were re¬ 
corded against certain accused by a Special Magis¬ 
trate acting under an ordinance known as Ordinance 
ii . 2 . of 1942. One of the accused preferred a revi¬ 
sion application to the High Court, but the Court 
held that no revision was competent in view of 
s. 26 of the Ordinance which made provision about 
ihe exclusion of interference by other Courts. Sec- 
tion 26 of this Ordinance runs as follows : 

-^ c: withstanding the provisions of the Code, or of anv 
Outer hw for the time being in force, or of anything 
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having the force of law by whatsoever authority made or 
done, there shall, save as provided in this Ordinance, be I 
no appeal from any order cr sentence of a Court constitut- 1 
ed under this Ordinance and save as aforesaid, no Court 
shall have authority to revise such order or sentence, or to 
transfer any case from any such Court, or to make any 
order under S. 491 of the Code or have any jurisdiction of 
any kind in respect of any proceedings of any such Court.” 

Now a reference to s. 26 of the Ordinance would 
make it clear that the exclusion of the High Court 
to hear revision of a sentence passed under the j 
provisions of the said Ordinance is with respect to 
all Courts constituted under that Ordinance and 
not of a particular Court. But a reference to our 
section would show that the exclusion of inter¬ 
ference in revision is limited only to the orders or 
sentence passed by a Special Magistrate. Ordin¬ 
ance ii [2] of 1942 referred to in the Allahabad 
judgment has made provision for the appointment 
of Special Magistrates and Special Judges, the 
latter having been appointed for hearing appeals 
from the judgments of the Special Magistrates and 
Special Judges. In s. 26 of the said Ordinance ii 
[2J of 1942 the words used being “a Court consti¬ 
tuted under this Ordinance,” it is obvious that 
neither a revision could lie against an order of a 
Special Magistrate nor against that of a Special 
Judge who may have heard an appeal against the 
order of a Special Magistrate. But, as against this, 
s. 11 of our Ordinance iii [3] of 2006 runs as 
follows : 

“Notwithstanding the provisions of the Code of Crimi¬ 
nal Procedure, 19S9 or of any other law for the time being 
in force as provided in this Ordinance, no Court shall have 
authority to revise any order or sentence of a Special 
Magistrate or to transfer any case from any such Magis¬ 
trate or make any order under S. 491, Criminal P. C., 
1939." 

[4] In this section all that we find is that no 
court shall have authority to revise the order or 
sentence of a Special Magistrate. Section 11 , bar¬ 
ring some verbal changes here or there which has 
made its meaning a little bit obscure, is more or 
less the same as s. 26 of Ordinance ii [ 2 ] of 1942, 
with this difference that the exclusion of inter¬ 
ference in Ordinance ii [ 2 J of 1942 is for all Courts 
constituted under that Ordinance, while in our 
section it is only the Special Magistrate who has 
been given this protection. According to s. 13 of 
Ordinance ii ' 2 ] of 1942 a Special Judge was con¬ 
stituted to hear appeals of the Special Magistrates 
but according to s. 8 of our ordinance the provi¬ 
sions of the Criminal Procedure Code of 1989 which 
provide for appeals from conviction, have been 
made applicable to all sentences imposed for 
offences under this ordinance. Besides that under 
sub-s. (3) of s. 9 the provision of the Criminal 
Procedure Code, so far as they are not inconsistent 
with the ordinance have been made applicable to 
the proceedings of a Special Magistrate. The 
result is that an appeal against an order passed 
by a Special Magistrate shall lie to a Sessions 
Judge and secondly the Criminal Procedure Code 
would apply in all proceedings before a Special 
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Magistrate, excepting where there is a provision 

♦n the contrary in the ordinance. 

[ 5 ] The foregoing makes it abundantly clear 
that it is only an order or sentence of a Special 
Magistrate which cannot be revised under s. 11 of 
our Ordinance, but when once an order is passed 
by the Special Judge, in appeal against the ordei 
of a Special Magistrate, a revision application 
against such an order is not barred by s. 11. 

[6] The learned Assistant Advocate General 
argues that the intention of the legislature was to 
have saved the judgment of a Session Judge passed 
in appeal in cases arising out of this ordinance, 
from revisions. Whatever may have been the 
intention of the legislature in this behalf, one is to 
be guided by not what the legislature had in mind 
but what they have expressed in cold print. In 
s. 11 of our ordinance we find that no court shall 
have authority to revise the order or sentence of 
a Special Magistrate.” If the intention of the 
legislature was as is argued by the learned Assistant 
Advocate General, there was nothing to prevent 
them from adding the words or an order of the 
Sessions Judge passed in appeal.” On the contrary, 
it appears to me that the intention of the legis¬ 
lature here was to save from revision only the 
orders and sentence of the Special Magistrate and 
not of any other court. 

[7] Under these circumstances I am of the 
opinion that this revision application is com¬ 
petent. But as already stated, the offence having 
been brought home to the accused, this revision 
application is dismissed. 

B/D.R.R. Application dismissed. 


T. A. Committee v. Abdul ( J . -N. T Vazir C. J.) 

REFERENCES: Courtwar/Chronological/ Paras. 

(*47) AIR. 1947 P. C. 197: (I. L. R. (1948) Mad. 214). 11 
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Janki Nath Wazir C. J. 

Town Area Committee , Sopore — Applicant v. 
Abdul Khaliq—Non.applicant. 

Civil Revision No. 7 of 2009, D/- 14th Sawan 2009. 

Municipalities—Jammu & Kashmir Towns Area Act 
(VII [7] of 1997), S. 38 (1) Proviso — Notice can be 
waived — Pica of want of notice taken at late stage 
when limitation for fresh suit had expired—Plea held 
waived—(Civil P. C. (1908), S. 80). 

Before an action is brought against a Town Area Com¬ 
mittee or against any servant of a Town Area Committee, 
in respect of anything done, one month’s notice has to be 
given to the Town Area Committee. The notice is for the 
protection of the Committee and it is for the committee to 
mast upon the notice or to waive it. 

Plea of want of notice which is a clear bar to the insti¬ 
tution of proceedings against public officer must be taken 
at the earliest possible opportunity and must be specifically 
pleaded. Where such a plea is taken by the defendant at a 
very late stage of the suit and at a time when the plaintiff 
would bo precluded by the law of limitation from bringing 
a farther suit against the defendant, the defendant must 
to defied to have waived the privilege of notice. A. I. R. 
1931 Cal. 175, Re 1 on; A. I. R. 1947 P. C. 197, Dieting. 

x* ^ [Paras 6,9] 

Ahuo* Civil P. 0;, B. 80, N. 15. 

Mnna—/or Applicant; Sunder Lai—for Non . 


(’42) A. I. R. 1942 Born. 339: (204 Ind. Cos. 89). 

■31) A. I. R. 1931 Cal. 175: (130 Ind. Cns. SJ4). 

(• 41 ) A I. R. 1941 Mad. 44C: 1941-1 Mad. L. J. o2S). 

(•44) AM R. 1944 Mad. 544: (I.L. R. (1945) Mad. 263). 

Order. — This is a revision application against 
the order of the Munsiff Sopore and arises out of 
a suit instituted by Abdul Kbaliq seeking injunc- 
tion against the defendant Town Area Committee 
restraining the defendant from removing the wire 
fencing round the grave-yard. The defendant bad 
served a notice on the plaintiff on 2nd of Poh 2007 
calling upon the plaintiff to remove the wire 
fencing from the graveyard as according to the 
defendant the plaintiff had encroached upon the 
land belonging to the defendant. The plaintiff 
filed a suit in the Court of Munsiff Sopore for in¬ 
junction. The written statement was filed by the 
defendant in which it was pleaded that the suit was 
not maintainable. The trial Court struck various 
issues and one of the important issues was whether 
the present suit was maintainable under the provi¬ 
sions of Town Area Act. An application was made 
by the defendant on 18th of Jeth, 2008, requesting 
the Court to decide the legal issues first before 
deciding other issues in regard to facts. The learn¬ 
ed trial Court acceded to the request of the defen. 
dant and heard arguments on the legal issues on 
8th of assuj 2008. Both these legal issues we re¬ 
decided in favour of the plaintiff. 

[ 2 ] The defendant has come up in revision to 
this Court aud it is argued on his behalf that the 
suit filed by the plaintiff was not maintainable in 
asmuch as the plaintiff had not complied with 
the mandatory provision of s. 38 proviso to part 2 
of the Town Area Act which runs as follows: 

Notwithstanding anything contained in the Limitation 
Act IX [9] ot 1995, all prosecutions of any servant of a 
Town Area Committee and all actions which may be law¬ 
fully brought against a Town Area Committee or against 
any servant of a Town Area Committee in respect of any¬ 
thing done or alleged to have been done in pursuance of 
this Act, shall be instituted within six months from the 
date of the act complained of and not afterwards: 

Provided that no such suit shall be instituted until the 
expiration of one month after notice has been given stating 
the cause of action and the name and the place of abode of 
the intending plaintiff and the plaint shall contain a state¬ 
ment that such notice has been given. 

It is contended that as the plaintiff did not give 
any notice as required under the above proviso to 
s. 38, Part ( 2 ), the plaintiff’s suit could not proceed 
and should have been dismissed by the trial Court. 

[3] In support of this contention reliance is 
placed on Marina Ammayi v. Secy, of State, 
A. 1 . R. 1941 Mad. 446 wherein it is held that s. 80 is 
explicit and mandatory and if a notice is not given 
under this section to the Collector, the Court is 
bound to dismiss the suit; and that it is not open 
to the Collector to waive the plea of want of notice 
under s. 80 , Civil P. C. The same view was taken 
in another case by the Madras High. Court in 
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Govt, of Madras v. Vellayan Chettiar , A. I. n. 

1044 Mad. 544 in which it has been held: 

“Section 80 is express, explicit, an<l mandatory and ad¬ 
mits oi no implications or exceptions. When the section 
has not been complied with the Court has no jurisdiction 
to try the suit against Government. The language of the 
section is imperative and consequently there can be no 
-question of waiver and no question of estoppel. It is very 
desirable that the objection that S. 80 has not been com¬ 
plied with should be taken at the earliest possible moment 
hut failure to do so will not deprive the sectiou of its force." 

[ 4 J Against this decision of the Madras High 
Court an appeal was taken to the Privy Council. 
Their Lordships reversed the view taken by the 
Madras High Court that the notice required to be 
given under s. 80 , Civil P. C. cannot be waived. 
Their Lordships laid down that: 

■“there appears to be no reason why the notice required 
to l>e given under S. 80 should not be waived if the autho¬ 
rity concerned thinks fit to waive it. It is for his protec¬ 
tion that notice is required. If in a particular case he docs 
not require that protection and says so, he can lawfully 
waive his right to the notice.” 

[5] After this decision of the Privy Council, it is 
settled law that the notice required to be given 
under s. 80 is for the protection of the authority 
concerned and if in a particular case the authority 
concerned does not require that protection, he can 
lawfully waive his right to the notice. 

[6] In the present case s. 38, Town Area Act 
(requires that before an action is brought against a 
Town Area Committee or against any servant of 
a Town Area Committee, in respect of anything 
done, one month’s notice has to be given to the 
Town Area Committee. The notice is for the 
protection of the Committee and it is for the Com- 
imittee to insist upon the notice or to waive it. 
The question for consideration in this case is whe¬ 
ther or not the defendant Committee had waived 
the plea of want of notice. 

[7] The learned counsel for the applicant argued 
that in para 7 of the written statement, it was 
specifically mentioned that the Committee acted 
.strictly under the provisions of the Town Area 
Act and the plaintiff was not competent to file a 
suit, and it can be inferred from para 7 of the 
written statement that the plea of want of notice 
was not waived by the defendant. I have gone 
through the whole of the written statement filed 
by the defendant and I am of the opinion that 
neither expressly nor impliedly the defendant took 
the plea of want of notice in his written state¬ 
ment. No doubt an issue has been raised whether 
the suit filed by the plaintiff is maintainable or 
not but from this issue it cannot be gathered that 
the defendant had taken the plea of want of 
notice in his written statement. Under s. 41, 
Town Area Act, it is provided that the plaintiff 
-could file an appeal before the Wazir Wazarat and 
the order of the Wazir Wazarat is final and could 
not bo challenged in civil Court. The defendant 
pleaded in para 7 of the written statement that 
the suit was not maintainable and this plea of 
non-maintainability of the suit might refer to the 


plaintiff’s sole remedy by way of appeal to Wazir 
Wazarat and not by a suit in a civil Court. 

[8] The learned counsel for the applicant argued 

that his client made an application on 18th Jetk 
2003 praying that the legal issues in the case may 
be decided first and it is argued that hv this applica¬ 
tion the defendant wanted to bring it to the notice 
of the trial Court that the suit could not be main¬ 
tained on account of want of notice as required 
under s. 38, Town Area Act. In the application 1 
it is nowhere mentioned that the suit is defective J 
for want of notice. The arguments were heard by 
the Court on 8th Assuj 2008 and on that day the 
defendant for the first time argued that the suit 
was not maintainable as no notice was given to 
the defendant as required under s. 38, Town Area 
Act. i 

[9] The question for consideration is whether 
the defendant should be deemed to have waived 
the plea of want of notice or not. In the written 
statement, as pointed out above, the plea of want 
of notice has not been taken either expressly or 
impliedly. It has been held in Puma Chandra v. 
Badharanee Dassya , a. i. r. 1931 cal. 175, that 
pleas of want of notice under s. 80 , Civil P. C. 
which is a clear bar to the institution of proceed, 
ings against public officer must be taken at the • 
earliest possible opportunity and must be specifi¬ 
cally pleaded. Where such a plea is taken by the 
defendant at a very late stage of the suit and at 

a time when the plaintiff would be precluded by 
the law of limitation from bringing a further suit 
against the defendant, the defendant must be 
deemed to have waived the privilege of notice. 
The same view has been taken bv'a Division 
Bench of the Bombay High Court, Ilirachand 
Himallal v. Kashinath Thakurji , a. i. n. 1942 
Bom. 339, wherein it has been laid down that 
‘‘it is open to the party protected by S. 80 to waive his 
right to a notice and his waiver hinds the rest of the 
parties. Any prejudice to the plaintiff caused by the delay 
in the defendant being deemed to have waived his right to 
notice, even though delay, however long, would not neces- 
sarilv by itself be a ground for holding that he has waved 
it” 

[ 10 ] In the present case it was for the first 
time on 8th assuj 2008 that the defendant’s coun¬ 
sel in his arguments brought it to the notice of 
the trial Court that the suit was defective for 
want of notice. On that date the plaintiff could 
not bring a fresh suit as it would have been barred 
by time. The period prescribed under Town Area 
Act for bringing such a suit is within six months 
from the date of the act complained of and not 
afterwards. The cause of action arose to the plain-1 
tiff on 2nd rob 2007 and the plaintiff could bring 
the suit within six months from the date, i. e. up 
to 2 nd liar 2008 . The plea in regard to want of 
notice was taken by the defendant on 8th Assuj 
2008 in the course of arguments before the trial 
Court. On that date the plaintiff could not bring a 
fresh suit as it would be clearly barred. The delay 
in taking up the plea of want of notice has in this 
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case greatly prejudiced the plaintiff and the defen¬ 
dant, therefore, should be deemed to have waived 
the pleas of want of notice. 

[Ill The learned counsel for the applicant has 
drawn mv attention to para 17 of the judgment of 
their Lordships of the Privy Council Vellayan 
Chettiar v. Govt, of Province of Madras, a. i. r. 
1947 p. c. 197 which is as follows: 

“Their Lordships are therefore of opinion that the ap¬ 
pellants have not established any facts upon which the 
respondents must be deemed to have waived proper notice 
or are estopped from asserting want of proper notice. If in 
the result the appellants find themselves precluded by 
the Limitation Act from prosecuting any action which 
might otherwise have been open to them, that isa fortuitous 
result for which the respondents cannot be held responsi¬ 
ble.” 

It is argued that in case the plaintiff is preju¬ 
diced on account of delay on the part of the 
defendant in taking up the plea of want of notice 
that should not be taken to mean that the defen¬ 
dant should be deemed to have waived the plea of 
notice. 
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f 14] In the result this application is dismissed 
with costs. 

B'R.G.D. Application dismissed. 
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Malla Mahmadoo and others — Appellants v. 
State. 

Criminal First Appeals Nos. 39, 44 and 45 of 2006, 
D/- 23 Har 2007. 

(a) Criminal P. C. (1898), S. 342 - Confessional state¬ 
ment recorded under-Use of, against co-accused— 
(Evidence Act (1872), S. 30). 

A confessional statement of an accused recorded under 
S. 342, Criminal P. C., cannot be used against his co- 
accused in the same trial, as the expression ‘is proved’ in 
S. 30, Evidence Act, means that the confession to be proved 
must have existed before the trial i. e., must have been 
recorded before the commencement of the trial : A. I R 
1923 All. 322 ; A. I. R. 1931 Mad. 820 ; A. I. R. 1933 
Oudh 66 ; A. I. R. 1940 Nag. 267 and A. I. R. 1940 Cal. 
250, Bel. on. A. I. R. 1936 Lah. 337, Dissent. (Para 15] 

Anno. Criminal P. C., S. 342, N. 27; Evidence Act. 

S. 30. N. 1. 


[ 12 ] In the Privy Council case the facts were 
quite different from the present case. The suit 
was brought by the j»laintiff in a Court which had 
no jurisdiction. The defendant had not taken up 
the plea of want of notice in the Court which had 
no jurisdiction to try the suit. When the suit was 
presented before the Court which had jurisdiction 
to try the suit the defendant took up the plea of 
want of notice. It was held by their Lordships 
that there was no duty cast upon the defendant 
to take up the plea of want of notice in a Court 
which had no jurisdiction to try the suit and the 
defendant, therefore cannot be estopped from as¬ 
serting want of proper notice in a proper forum. 


[13] In the above case their Lordships of the 
Privy Council considered whether the principle of 
estoppel applied in the case of the defendant or 
not and held that the defendant could not be 
estopped from pleading want of notice as he was not 
under any duty to do so in a Court which had no 
jurisdiction to entertain the suit. In the present 
case the suit was filed in a Court which had juris¬ 
diction to try the suit and it was the duty of the 
defendant to take up the plea of want of notice 
at the earliest opportunity. It is not open to the 
defendant to take up the plea of want of notice at 
a time when the plaintiff is not in a position to 
file a fresh suit due to bar of limitation. Calcutta 
and Bombay High Courts have held that where the 
plaintiff is prejudiced due to delay of the defen. 
dant in taking up the plea of want of notice the 
defendant should be deemed to have waived that 
Plea, and the view taken by their Lordships of the 
•rnvy Council in a. i. r. 1947 p. c. 197 does not mili¬ 
tate against the decision in these cases. The defen. 
dant, not having taken up that plea till the time 
Jhen the plaintiff’s suit was barred by limitation 
ha defendant should be deemed to have waived 
^nght to take the plea of want of notice. 

.1952 J. & K./7 



(b) Evidence Act (1872), S. 30-Confession must 
implicate confessor. 

Section 30, couceives of a confession in which the con¬ 
fessor takes the fullest measure of guilt upon his shoulders 
and does not in any way plead or even suggest a mitigating 
circumstance. [Para 51 

Anno. Evidence Act, S. 30, N. 3. 

(c) Evidence Act (1872), S. 3-Belief and knowledge 
—Distinction—Fact known by Court needs no proof — 
(Words and Phrases -‘Belief’ and ‘knowledge’). 

A distinction has to be drawn between the words “belief” 
and “knowledge”. A belief will be inculcated in the mind 
of a person by various factors, by evidence of witnesses or 
by inferences from given premises. But not so with 
knowledge. Knowledge is gained by a person bv making 
use of his perceptional faculties aud is clearly distinguish¬ 
able from belief. 


a tact, therefore, that has already 
of the Court during the trial does not Seed being proved 
and cannot be proved so as to make the Court believe in 
its existence. Proof is needed of a fact which the Court 
does not know or believes to exist. [p ani 

Anno. Evidence Act, S. 3, N. 5. 

Lock Nath Sharma and Shyam Lai _ for Appellants ■ 
Assistant Advocate-General—for the State. 9 
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— Tbese are three first appeals h, 
Malla Mahmadoo, Gulla Mir and Hasan Nanwa 

ff" 3 ,T rde K ° f the l6arned S l* cial MagX 

dated 25th Poh 2006 and wiU be disposed of b 
this judgment. The three accused-appellant? Moil 5 

6 *Uir Hasan ffiS™ 

JIM! £££?$ td ir “ d 

as under: Malla Mahmadoo to live years' 


tur knowledge 


Paras 

6,8 

12 

10 

8 

10, 15 


13 


50 Jammu & Kashmir Malla Mahmadoo v 

imprisonment and ns. 500 fine, an«l in default of 
payment of fine to undergo rigorous imprisonment 
for a further period of two years; Gulla Mir to 
two years’ rigorous imprisonment with a fine of 
ns. 200, and in default of payment of line to 
undergo rigorous imprisonment for a further 
period of one year and Hasan Nanwai to one 
year’s rigorous imprisonment with a line of ns. 100 
and in default of payment of fine to undergo 
rigorous imprisonment for a further period of six 
months. 

[o] The ease against Malla Mahmadoo is that 
he was put in charge of 300 mds. of wheat which 
were meant to be doled out as relief to the people 
residing in Pevar. His duty was to have weighed 
out the wheat to people who had secured slips 
from the Ghat Munshi. It is alleged that out of 
this wheat which was in his charge he sold two 
mds. of wheat for a sum of ns. 65 to accused 3 
Hasan Nanwai. This wheat is alleged to have 
been carried by Gulla Mir accused 2 to Hasan 
Nanwai accused 3 through two ]>er>ons by name 
Akbar Par and Mohd. Par. The prosecution alle¬ 
gation further is that when this wheat was in the 
process of being carried away by Hasan Nanwai, 
the news leaked out and the neighbouring villagers 
came and seized the wheat and set the police 
machinery in motion. 

[3] The prosecution has produced a number of 
witnesses in this case, two of whom Akbar Par 
and Mohd. Par have been produced to prove the 
actual embezzlement committed by the accused 
Malla Mahmadoo. Gulla Mir has made a state¬ 
ment under s. 342, Criminal P. C. in which he 
has more or less accepted the prosecution case. 
His statement has been treated by the trial 
Magistrate as a confession and has been used 
against accused l under s. 30, Evidence Act. 
Hasan NanwafVlso does not deny the factum of 
his having purchased some wheat from Amir Mir, 
father of Gulla Mir, but adds that Amir Mir had 
made a stipulation with him to supply Kashmir 
wheat, but he supplied him Punjabi wheat instead. 
He does not drag in Malla Mahmadoo in the affair 
and states that he did not know that the wheat 
was given to him from out of the Government 
stocks. Malla Mahmadoo denies having given any 
wheat to Gulla Mir. He says that he was engaged 
on daily wages to weigh out shali to different 
people who were holding slips issued by the Ghat 
Munshi and that the keys of the room where the 
wheat was stored remained with the Ghat Munshi 
during the night. Malla Mahmadoo was charged 
under s. 409, R. P. C., Gulla Mir under s. 409 
109 , R. P. C., and Hasan Nanwai under s. 409 109, 
R. P. C. Hasan Nanwai was, however, convicted 
under s. 411. All the accused were sentenced as 
mentioned al)Ove. 

[4] This case is a very badly investigated o^». 
The police at the outset got four people by naWc* 
Samad Shah, Ghani Dar, Mohd Par and Akbar 
Par examined under s. 164, Criminal P. C., as 
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carriers of the wheat. These four persons were 
produced to state their having been engaged bv 
Gulla Mir for carrying wheat from the shop 
where the Government stocks of wheat lay to the 
house of Gulla Mir where from it is alleged to 
have been handed over to Hasan Nanwai. But 
later on we find that these four persons dwindled 
to only two. Samad Shah and Ghani Par dropped 
out and only two persons Mohd Par and Akbar 
were produced at the trial to prove the fact of 
carrying wheat from Malla Mahmadoo to Gulla 
Mir's house. These two witnesses have not been 
cross-examined as to the statements that they had 
made under s. 164, nor was their attention speci¬ 
fically drawn to that portion in which they had 
stated that the carriers of this wheat were four 
persons, i.e., Samad Shah, Ghani Mir, Mohd. Par 
and Akbar Par, and as such this portion of the 
statement cannot be used to contradict their state¬ 
ments. The learned counsel appearing on behalf of 
the accused has not questioned these witnesses in 
the light of their previous statements and if he 
has failed to do what was expected of him, even 
the learned Magistrate has fared no better. The 
copies of the statements recorded under s. 164, 
Criminal P. C. were on the file. We would have 
expected the Magistrate to have got this most im- 
portant point cleared by the prosecution. But, 
nonetheless, the fact remains that the police had 
got four people examined as the alleged carriers of 
this wheat and the police itself had produced the 
copies of the statements of these four persons 
along with the Challan. From all this it becomes 
quite obvious that at one time the case of the police 
was that four people were the carriers, but at the 
trial they shifted their ground and their case 
came to be that only two people were the carriers. 
Under such circumstances, it is not at all easy for 
us to rely or act upon the evidence of the two 
witnesses by name Mohd. Par and Akbar Par. It 
is the police itself which has put material on the 
file to discredit their veracity. 

[5] The learned Special Magistrate has, along 
with pinning his faith in the veracity of these two 
witnesses treated the statement of Gulla Mir re¬ 
corded under s. 342, Criminal P. C. as a confes¬ 
sional statement which could be taken into 
consideration against accused l Malla Mahmadoo. 
In his judgment the learned Magistrate observes 
that "the statement of Gulla Mir which adversely 
effects him can be taken into consideration against 
accused l under the provisions of s. 30, Evidence 
Act.” Section 30. Evidence Act, runs as follows : 

“When more persons than one are being tried jointly for 
the same offence, and a confession made by one of such 
persons affecting himself and some other of such persons is 
proved, the Court may take into consideration such con¬ 
fession as against such other person as well as against the 
person who makes such confession.” 

Before dealing with the arguments that have been 
advanced in this connection by the learned coun¬ 
sel appearing for the parties, we would like to] 
make it clear that s. 30, Evidence Act, conceives! 





im 


Malla Mahmadoo v. State (Kilam J.) Jammu & Kashmir 51 


iof a confession in which the confessor takes the 
fullest measure of guilt upon his shoulders and 
does not in any way plead or even suggest a miti¬ 
gating circumstance. But a reference to the state¬ 
ment of Gulla Mir would show that his so-called 
confession falls very short of the ingredients that 
go to make up a full-fledged confession. Gulla Mir 
nowhere in his statement says that he had guilty 
knowledge or privity of guilt with Malla Mah¬ 
madoo. 

[6] But apart from this, it is vehemently 
contested by the counsel appearing on behalf 
of Malla Mahmadoo that the statement of Gulla 
Mir made under s. 342, Criminal P. C., even 
though it may be treated as a confession, cannot 
be taken into consideration against Malla Mah¬ 
madoo accused 1 . His argument is that a confes¬ 
sion made by an accused where he is in the dQck 
along with his other co-accused, cannot be proved 
against a co-accused. According to the learned 
counsel it is only those confessions that have been 
recorded before the accused are arraigned in the 
dock, that can be used against a co-accused. In 
support of his argument, the learned counsel has 
drawn our attention to Maluuieo Prasad v. Em¬ 
peror, a. i. r. 1923 ALL. 322 in which it has been 
held that : 


“Evidence cannot be received against an accused person 
which he has no power to submit to cross-examination. 
Secon Uy an accused person cannot himself give evidence. 
Nobody could pretend that the administration of justice 
would be assisted, if upon one accused making a confession 
implicating his colleague in the dock, his colleagues were 
thereupon allowed to cross-examine him: there is nothing 
in the Procedure Code suggesting such a proceeding. To use 
therefore a statement made in the dock bv one accused 
against the other in a joint trial, offends against at least 
two of the fundamental principles of the criminal law. 
What is contemplated by S. 30 is formal proof by the pro- 
6ecution of a confession previously made. When you prove 
a confession made by a person, you tender evidence at the 
tnal that on some previous occasion, he did iu fact make a 
confession and that is the only thing which was ever con¬ 
templated by the section.” 

[7] This view finds support in a Madras judg¬ 
ment reported as In re Marudamuthu Padayachi , 

A. I. R. 1931 Mad. 820 in which it has been held 
that: 

“A confession of accused 1 made from the dock in the 
magisterial proceedings admitting his own guilt and accus- 
accused 1 *^” 2 CaUUOfc be con8i ^ er ^ by the Court as against 

The Oudh Chief Court has also taken a similar 
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in the course of the prosecution case or proved in 
some proceeding previous to the trial.” In this 
case a passage occurring in Mahadeo Prasad v. 
Emperor , A. r. R. 1923 all. 322 referred to above 
was quoted with approval. 

[9] This view has found further support in 
Mt. Sumitra v. Emperor , A. 1 . R. 1940 Nag. 287. 
Their Lordships in course of a very well-reasoned 
judgment with which we find ourselves in respect¬ 
ful agreement, have laid down the law in the 
following words : 

“There is obviously a difference between proof of a confes¬ 
sion and proof of a fact. The definition of the word 
‘proved’ given in S. 3, Evidence Act, relates to proof of a 
fact in issue and not n statement recorded by the Court in 
the prcseuce of the persons under trial. Section 30 speaks 
of the proof of a confession and not proof of a fact in issue. 
The word ‘confession’ used there clearly means such a 
coufession as is required to be proved at the trial as a part 
of the prosecution evidence. It cannot therefore signify any 
matter which comes on the record at the end of the pro¬ 
secution evidence. 


There is a distinction between a confession made by an 
accused person before the trial and one made by him when 
examined under S. 342. In the former case, he admits his 
guilt without knowing or testing the whole of the evidence 
against him and against the other suspects. He spontane¬ 
ously chooses to make a clean breast of tho whole thing. 
The confession being an admission of his own guilt is 
admissible as evidence against him under S. 21, Evidence 
Act. That being so, a duty is cast on the Magistrate who 
records a confession under S. 1G4, Criminal P. C. to warn 
the person making the coufession that he is not bound to 

make a confession but that if he does so it might be used 
as evidence against him. The confession becomes thus 
admissible against him as evidence unlike the statement 
that he makes under S. 342, Criminal P. C. That state¬ 
ment comes after the prosecution has put forward the 
entire evidence and the accused is asked to state only for 
the purpose of enabling him to explain any circumstances 
appearing in the evidence against him. The answers given 
by the accused can only be taken into consideration 
against^ him in the same enquiry, or trial although they 
can be ‘put in evidence’ for or ngaiust him in any other 
enquiry or trial for any other offence.”A 

[ 10 ] In Tahsinnddin Alunad v. Emperor , 
a. 1 . r. 1940 cal. 250 their Lordships of the Cal- 
cuttft High Court have observed that : 

“The statements made by the accused under S. 342, 
Criminal P. C. are to be considered by the Court and the 
Court should draw such an inference from the answer of 
the accused or refusal to answer as it thinks just. The 
Court in some cases may draw even an inference against 
the accused*from his answer or refusul to answer. But the 
Court is not entitled to draw any inference against a co- 
accused from the answer of one accused given in res - 
pause to questions put to him under the provisions of 
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In this case the learned Judge (Rangi Lai J.) 
who delivered the judgment on behalf of the 
Bench, while dissenting from the Allahabad judg¬ 
ment quoted above, has stated in his judgment : 

“Finally the Lcnrne:l Judge (of the Allahabad High 
Court) remarked that a confession could be “proved'' only 
by tendering evidence to show that it was made on a pre¬ 
vious occasion. We have to point out with great respect 
that in arriving at this conclusion. th<* Learned Judge and 
the Learned Ju lges of the Madras High Court overlooked 
the definition of “Proved" iu S. 3, Evidence Act. That 
definition is: 

“A fact is said to be proved when, after considering the 
matter before it, the Court either believes it to exist, or 
considers its existence so probable that a prudent man 
ought, under the circumstances of the particular case, to 
act upon the supposition that it exists.#" 

[ill If ft confession is made before the Court 
itself it “is a matter before it” and the Court 
must believe it to exist. It must, therefore, be 
said to be “proved”. A fact can be proved not 
only by “evidence” as defined in s. 3. Evidence 
Act, but also by other matters before the Court. A 
confession recorded by the Court itself would not 
be “evidence” but would be a matter before the 
Court. We are therefore, of opinion that the 
language of s. 3, Evidence Act does not justify a 
distinction between a confession made by an accu¬ 
sed person before the trial and in the course of 
the trial. 

[ 12 ] The Learned Assistant Advocate General 
has further drawn our attention to William 
Cooler v. Emperor, a. I. R. 1930 Bom. 354. But 
this ruling far from supporting him, lends its 
support to the applicant’s case. The Bombay 
High Court has laid down the law that there is 
no provision in s. 342, Criminal P. C., which 
would seem to allow the statement made by one 
accused person to be taken into consideration 
against other Apused in the same trial. This is 
exactly the cn*3 here. In this case what is treated 
as Gulla Mir's confession is a statement made 
under s. 342, Criminal P. C., and according to the 
Bombay ruling relied upon by the learned Assis¬ 
tant Advocate General, a confession made under 
s. 342, cannot be proved against a co-accused in 
the same trial. We shall, however enter into a 
fuller discussion of this point immediately. 

[13] Another judgment relied upon is that of 
Sindh reported as Bajhuman Kundanmal v. Em- 
per or , a. I. R. 1937 Sind 218 . This is a single 
Bench judgment of that Court. In this judgment 
the learned Judge has adopted a different course 
from either of the two views, discussed above. In 
this ruling it has been laid down by the Learned 
Judge that s. 30, Evidence Act clearly contemplates 
that the statement of one accused is admissible 
against his co-accused.” According to this view a 
confession made before a trial begins is excluded 
from being taken into consideration. This goes 
counter to the views of all the High Courts, and 
would not perhaps be relied on by the prosecution. 

[14] Now coming to s. 342. Criminal P. C. This 
section lays down the procedure for the examina- 
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tion of an accused after the prosecution evidence 
is recorded. In sub-s. (3) of s. 342, Criminal P. C., 
it is laid down that 

“the answers given by the accuse 1 may he taken into 
consiiler.ition in such enquiry or trial. ao<i put in evidence 
for or against him in any other inquiry into, cr trial for, 
any other offence which such answers may tend to show he 
has committed." 

A reference to sub-s. (3) of s. 342, Criminal P. C. r 
would make it abundantly clear that it excludes 
the possibility of a confessional statement made 
by an accused recorded under s. 342, Criminal 
P. C., to be used against a co-accused such answers 
asare given by the accused can be used only for or 
against him and not against others. We do not 
find any indication in this section which would 
go to show that the answers given by one accused 
under this section could be considered against his 
otljer co-accused. 

[15] Coming now to the Lahore judgment re¬ 
ported as Dial Singh v. Emperor , a. i. r. 193G 
Lab. 337, their Lordships have held that a confes¬ 
sion made before a Court during trial is a matter 
before it, and the Court must believe it to exist. 
It must therefore be said to be proved and can 
therefore be used against a co-accused in the 
same trial. As against this, the meaning given to 
the phrase “is proved” as it occurs in s. 30, Evi¬ 
dence Act by the majority of the Indian High 
Courts is that the confession to he proved must 
have existed before the trial had begun, i. e., must 
have been recorded, before the trial of the case 
commenced. The Lahore High Court has based its 
interpretation upon the definition of the word 
“Proved” as given in s. 3, Evidence Act. A 
reference to s. 3, Evidence Act, would show that 

“A fact is saiJ to be prove<l when, after considering the 
matter before it, the Court either believes it to exist, or 
considers its existence so probable that a prudent man 
ought, under the circumstances of the particular case, to 
act upon the supposition that it exists’’. 

With all respects for the Learned Judges, we are 
of the opinion that this definition itself excludes 
the consideration of a confessional statement 
made by an accused under s. 342, Criminal P. C., 
against a co-accused of his, because in order to 
hold that a fact is proved, the Court must be in 
a position to believe, after consideration of the 
circumstances, that it is true or is so probable 
that a prudent man would, under the circumstances 
of the case, act upon the supposition that it so 
exists. Now with regard to statement that is re¬ 
corded by the Court under s. 342, neither the 
question of belief in its existence nor of the prob¬ 
ability of its existence arises. Such a statement is 
within the knowledge of the Court itself and the 
belief in its existence or in the probability of its 
existence is out of question. A distinction has to 
be drawn between the words “belief” and “know¬ 
ledge”. A belief will be inculcated in the mind of 
a person by various factors: by evidence of witnes¬ 
ses or by inferences from given premises. But not 
so with knowledge. Knowledge is gained by a 
person by making use of his perceptional faculties. 
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and is clearly distinguishable from belief. There¬ 
fore according to the ordinary canons of interpre¬ 
tation a fact that has already come to the 
knowledge of the Court during the trial does not 
need being proved and cannot he proved so as to 
make the Court believe in its existence. Proof is 
needed of a fact which the Court does not know 
W believes to exist. 

[ 16 ] Under these circumstances we find our- 
selves in accord with the majority view of the 
Indian High Courts and hold that a confessional 
statement recorded under s. 342, Criminal P. C., 
cannot be considered against a co-accused in the 
same trial. 

[17] We have already seen that the two witnes¬ 
ses Mohd. Dar and Akbar Dar are not reliable 
witnesses, because they have given statements 
against what was the case of the prosecution in 
the beginning. Therefore we find no evidence to 
hold that the accused Malta Mahmadoo did as a 
matter of fact pass out the alleged quantity of 
wheat from the stocks over which he had no 
dominion. 

[ 18 ] But the matter does not stop here. It was 
argued on behalf of the accused that Malla Mali- 
madoo was not in charge of stocks of wheat. He 
was only a weighman whose function was to 
weigh out shali to different people who held slips 
issued by the Ghat Munshi. It is a fact that shali 
was not put initially in his charge, but this too is 
a fact that during the day he used to have domi¬ 
nion over the property when the distribution 
was made. But yet it has to be shown by the 
prosecution that he has made a mis-appropria- 
tion of that wheat which was in his charge. 
The case of the prosecution is not that some 
wheat was put in his charge out of which he 
accounted for a certain quantity and left the re¬ 
maining quantity unaccounted. We have it in the 
evidence of many prosecution witnesses including 
Mohd. Dar that nobody had ever complained 
against Malla Mahmadoo that he had given to 
somebody a lesser quantity than what was due to 
him, and thereby saved some quantity which he 
later on misappropriated. Not only is there no 
such prosecution case as would have gone to show 
or even a lege that the accused had not accounted 
for the whole quantity of wheat put in his charge, 
but there is positive evidence on the record to 
show that 300 mds. of wheat meant for Devar 
were completely accounted for by Malla Mahmadoo 
and no shor age was detected (vide Ghulam Mohd. 
Ghat Munshi). The learned Special Magistrate 
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One wonders what does he mean by “actual 
facts**. Has it been proved or even alleged by the 
prosecution that 300 mds. wheat which wete in 
charge of Malla Mahmadoo were not fully accoun¬ 
ted for or that a shortage was detected? Even if 
we assume that it was Malla Mahmadoo who had 
sold wheat to Hasan Nanwai through Gulla Mir, 
yet in view of the fact that it is not proved that 
it was the same wheat or out of the same wheat 
which was put in his charge that the alleged sale 
was effected, Malla Mahmadoo cannot be procee¬ 
ded against under s. 409, Ranbir P. C. The ingre¬ 
dients of s. 409, are that the property must be 
entrusted to a person or he must have some 
dominion over that property and who dishonestly 
misappropriates or converts that property to his 
own use or dishonestly uses or disposes of that 
property. Taking this into consideration, criminal 
breach of trust can never be brought home to the 
accused. It has positively to be established that 
breach of trust was made of the property entrus¬ 
ted to him or at least he had failed to account for 
the quantity put in his charge. This has not been 
proved in the present case. May be that he is 
guilty of an offence under some other law (assum¬ 
ing that he has in fact sold the property to Hassan 
Nanwai through Gulla Mir) but he cannot be pro¬ 
ceeded against under s. 409, Ranbir P. C. 

[19] We, therefore, hold that no offence is proved 
against Malla Mahmadoo. As regards Gulla Mir, 
he has been convicted under s. 409/109, Ranbir 
P. C. We have already recorded our opinion that 
it is not proved that Malla Mahmadoo has com¬ 
mitted an offence under s. 409, Ranbir P. C. As 
such the question of abetment of an offence under 
S. 409, does not arise. Hassan Nanwai has been 
convicted under s. 411, RanbjrP. C. The fact 
that the wheat recovered from )A possession not 
having been proved as being the Object of crimi¬ 
nal breach of trust, his conviction also cannot 
stand. 

[ 20 ] The result is that we accept these appeals 
and acquit Malla Mahmadoo, Gulla Mir and 
Hassan Nanwai and order that they be forthwith 
released if not required in some other case. Pine 
if paid, shall be refunded. 

[ 21 ] Let a copy of this judgment be attached to 
all the three appeals. 

BjD.R.R. Appeals allowed. 
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Canals oi land — Plaintiiis held were entitled to a 
decree. [Para b] 

(b) Tenancy Laws — Jammu & Kashmir Tenancy 
Act (2 oi 1930). (as amended by Act 7 ot 2005). S. 15A 
— Claim to status oi protected tenant — Prooi. 

Under S. 15A, before a tenant can successfully claim 
the status of a protected tenant he has got to prove that 
he had held continuously the land in dispute ior a period 
of six years from the commencement of the Jammu and 
Kashmir Tenancy (Amendment) Act (7 of 2005) that is 
from 4;h Maghar 2005. In the alternative he has to prove 
that h. had held the land continuously fora period of not 
less than seven months immediately preceding the date of 
commencement of that Act, that is, he must prove his 
cultivating possession from 4th Baisakh 2005 to 4th 
Maghar 2 j05. 

Hence, if the tenant has come into possession of the 
land only in the year 2007 and never before, he cannot 
claim the status of a protected ttnaut. [Paras 0, 9j 

(c) Evidence Act (1872), S- 55—Revenue records — 

Presumption oi correctness attaches to entries therein 
—Statement of Patwari based on such record as to fact 
ot possession of a particular person at a particular time 
cannot be lightly brushed aside. [Para Sj 

Anno. Evi. Act, S. 35, N. 11. 

Hirday Xath Dhar—jor Appellants. 

Judgment. — This is a plaintiffs’ appeal and 
has arisen out of an ejectment suit brought against 
the tenant which was dismissed by the Collector 
Anantnag on 17th phagon 2003. The plaintiffs are 
the owners of a plot of laud measuring 7 Kanals 
and 13 marlas in Khewat no. 67, Khasra no. 293-min 
and situate in village Hablish, Tehsil Kulgam. 
They wanted possession of this Land to cultivate 
it personally. Hence the present suit. The allega. 
tiou in the plaint further is that the land in their 
cultivating possession does not exceed 25 Kanals, 
that is to say a trifle more than 8 Kanals per 
head, which is much less than 17 Kanals which 
each one of them is entitled to cultivate personally 
according to law. 

[ 2 . The defeAint has resisted the suit on the 
ground that the plaintiffs are not cultivators by 
profession nor do they know the art of agriculture 
and that he (the defendant) has got the right of 
protected tenancy in the said land. 

[3. The following issues have been raised in 
the case: 

(1) The plaintiffs to prove that each one of them is not 
cultivating personally 17 Kanals of bind and they want 
the land in dispute for their personal cultivation and 
which makes the defendant liable to ejectment. 

(2) The defendant to prove that he is a protected tenant 
and as such is not liable to ejectment. 

(3) In case of failure to prove issue No. 2, the defendant 
to prove as to what, if any improvements have been effect¬ 
ed by him in the land and what is the amount of compen¬ 
sation to which he may be declared entitled. 

L3a] The plaintiffs have produced Shankar Nath 
Patwari, Azizilone Moma Dar and Sri Kanth as 
their witnesses and besides that plaintiff 2 has 
also appeared as his own witness. The defendant 
lias produced Ghaffarlone and Aba Shah. (After 
discussion of the evidence of these witnesses His 
Lordship proceeded.) 

[4] As regards issue No. 1. — It is admitted 
both by the plaintiffs’ and the defendants' witnesses 
that the plaintiffs have in their cultivating pos- 


A. I. R. 

session about 28 Kanals of land out of which 
3 Kanals and 10 marlas are Khushki. It means that 
each one of the plaintiffs has in his cultivating 
possession not more than 94 Kanals of Abi and 
Khushki laud. The learned Collector has by a 
curious process of reasoning arrived at the conclu¬ 
sion that: 

“Since the plaintiffs 1 to 3 live together an<l no parti- 
tion bus taken place amongst them, therefore, it could not 
be proved by them that each one of them does not keep 17 } 

Kanals of land in his cultivating possession and. therefore, 
it has not been proved that each one of them is entitled 
personally to cultivate 17 Kanals of Abi laud or 33 Kanals 
of Khushki land.” 

[5J I have carefully gone through the relevant 
provisions of the Tenancy Act including all the 
amendments that have been effected in the Act, 
and I have not beeu able to find a single provision 
which might even remotely assist the Learned 
Collector in his wonderful proposition of law that 
has beeu enunciated by him in his judgment. The 
question that he should have kept before his 
mind’s eye was not as to whether the defendant 
possessed any land or not, but the main question 
was as to how much laud was in the cultivating 
possession of each one of the plaintiffs. It does 
not require any great flight of imagination or 
arithmetical sense to arrive at the conclusion, that 
since only 23 Kanals of land are in the cultivating 
possession of these three persons, each one of them 
cannot be said to possess more than 9 Kanals of 
land in his cultivating possession. In fact if these 
three persons (plaintiffs) have to be treated even 
as a one unit even then all the three combined 
together are entitled to keep in their physical 
cultivating possession not less than 51 Kanals of 
Abi land. The matter would have been different 
if the entries were not in the name of all the three 
plaintiffs. But here the entries of ownership are 
in the names of all the three plaintiffs, and as 
such there is no reason as to why they should be 
deprived of a benefit which the law ensures them. 
The plaintiffs living in separation or jointness is 
of no moment; it is a matter of domestic concern 
for them and convenience is the sole guiding 
factor. 

Now remains the question as to whether the 
plaintiffs bona fide require the land in dispute 
for their personal cultivation. The defendant’s 
witnesses have stated (as already referred to above) 
that the plaintiffs till the land with their own 
hands. Their womenfolk also assist them, and 
that the plaintiffs know the art of husbandry as 
good as any other peasant. Lastly they have said 
that the plaintiffs cannot make their ends meet 
with the scanty yield from their land, hence their 
anxiety to cultivate the land personally. In face 
of this unequivocal statement of the defendant’s 
own witnesses, it requires a bold feat of imagi¬ 
nation to hold than the plaintiffs do not bona fide 
require the land for personal cultivation. Issue 
no. 1 is, therefore, held to be proved. 
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[6] As regards issue No. 2 —The burden of 
this issue raised with regard to his being a pro- 
tected tenant has rightly been placed upon the 
defendant. According to s. 15-a, Jammu and Kash¬ 
mir Tenancy Act: 

"A tenant shall be deemed to be a protected tenant and 
recorded as such in respect of any land not exceeding 17 
Kanals of Abi or 33 Kanals of Khushki in the Kashmir 
province including the Frontier district of Ladakh and 
Gilgat and 33 Kanals of Abi or 65 Kanals of Khushki in 
the Jammu province if—(a) he has held such land continu¬ 
ously for a period not less than seven months immediately 
preceding the date of commencement of the Jammu and 
Kashmir Tenancy (Amendment) Act (7 of 2005) or for 
a period not less than six years any time after the 
date of commencement of the Act, mentioned above, and 
(b) has cultivated such land personally during the peri 9 d 
mentioned in cl. (a).” 

According to this definition, a tenant before he 
can successfully claim the status of a protected 
tenant has got to prove that he had held continu¬ 
ously the land in dispute for a period of six 
years from the commencement of the Act (7 of 
2005). Obviously the defendant cannot base his 
claim on this provision because it would be in 
the year 2011 that he will be held entitled to 
make such a claim and that too if he held conti- 
nuously the land in dispute till then. In the 
alternative he has to prove that he had held the 
land continuously for a period of not less than 
seven months immediately preceding the date of 
commencement of the Jammu and Kashmir 
Tenancy (Amendment) Act (7 of 2005 ). The 
Jammu and Kashmir Tenancy (Amendment) Act 
(7 of 2005) came into force on 4th uagh&r 2005. 
Seven months immediately preceding the date of 
commencement of this Act would carry us to 4 th 
Baisakh 2005. Therefore it is obvious that the 
defendant, in order to get the status of a pro¬ 
tected tenant, must prove that he was in the 
cultivating possession of this land from 4th Baisakh 
to 4th Maghar 2005. 

[7] The two witnesses produced by the defen. 
dant, namely, Ghaffar Lone and Aba Shah have 
given very vague statements. For instance, Ghaf¬ 
far Lone says that the defendant was in the culti¬ 
vating possession of this land for the last 2 or 4 
years, though Aba Shah places the period at four 
years. They do not mention the year or month 
when the possession of the defendant started. The 

contradiction and vagueness in their statements is 
obvious. 


[8] As against this, the Patwari has stated 

unmistakable and unambiguous terms that the enl 

with respect to the defendant being in cultivati 

Possession of the land started only in the Babi 

2007. Prior to the year 2007, according to the Pi 

wan and his record, the defendant has never be 

suown m cultivating possession of this land, h 

without assigning any reason the Collector h 

5 ®?® the evidence of the Patwari, thou, 

by /® ven «e records. It is wonderl 

SI S w? 10 * , Collector has bitten in his jud 
nt that there has been no rebuttal on behalf 



the plaintiffs to the fact that ‘the defendant has 
been in cultivating possession of this land even 
in 2005”. The Patwari is a revenue officer—may 
be a petty revenue officer—but he has in his 
charge important revenue record about whicli the 
law raises a presumption of correctness. If the 
learned Collector was of the opinion that the 
Patwari’s record was a fabrication and therefore 
unbelievable, he should have said so in clear 
terms. But on the contrary we do not find a faint 
reference in his judgment to the Patwari's state¬ 
ment or to his record. 

[9] I, therefore, have no hesitation in holding 
that the defendant has not been able to rebut the 
presumption of correctness which attaches to the 
revenue record on the basis of which the Patwari 
has given his statement. I, therefore, hold that 
the defendant came into possession of this land 
only in the year 2007 and never before, and as! 
such he cannot be treated as a protected tenantJ 
The issue xo. 2 is decided against the defendant. 

( 10 ) The witnesses produced by the defendant 
and also, the plaintiffs have unanimously stated 
that the defendant has not effected any improve¬ 
ments in this land, and as such no question of 
compensation arises. This issue is held not proved. 

[ill The result is that this appeal is accepted 
and the plaintiffs’ suit for ejectment decreed, but 
taking into consideration the peculiar circum¬ 
stances of this case, I leave the parties to bear 
their own costs throughout. 

B/K.S. Appeal alloxced. 
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REFERENCES: Courtwar/Ckronological/ Paras 

<(’84) S Mad. 5 : (1 Weir. 330) 4 

(*S4) S Mad. 6 4 

<*3>) A. I. R. 1932 Mad. 507 : (33 Cri. L. J. 5S2) 4 

Order. _In this case the accused was charged 

under s. 3, Egress and Internal Movement 
(Control) Ordinance 2005 and was sentenced to six 
month’s rigorous imprisonment by the Munsift 
Magistrate, Ranbirsinghpura. On appeal, the learn¬ 
ed Sessions Judge maintained the conviction, but 
reduced the sentence to three months’ rigorous 
imprisonment. 

2 . The woman (accused) was arrested at a 
place in the state territory which was at a distance 
of 100 yards from the border the woman, it is 
alleged, was going towards the border with the 
intention of crossing over to Pakistan. The only 
question in this case is as to whether an offence 
under s. 3, Egress and Internal Movement 
(Control) Ordinance 2005 has been brought home 
to her. The learned Assistant Advocate General 
has argued that the accused was guilty only of 
an attempt to commit the said offence. But I am 
[afraid I cannot agree with him even to this 
extent. Before the commission of an offence, an 
(accused has got to go through three preliminary 
stages first that of intention to commit the 
offence, secondly preparation to commit and 
thirdly, attempt to commit it. Mere intention to 
(commit an offence is not punishable by the Ranbir 
P. C. Nor is preparation to commit it. It is only 
when the preparation merges itself in attempt 
that the act becomes punishable by law. 

[3] In this case we have the statement of the 
accusod that she had intended to go to Pakistan 
and that she was moving towards the border and 
it is in evidence that when she had 160 yards 
more to covei^fehe was arrested. It is obvious 
from this stateBlnt that actual offence had not 
been committed. Was her moving towards the 
border an attempt or mere preparation ? It is 
•clear that moving* towards the border is by itself 
no offence. The offence will be said to have been 
•committed when the border is crossed. If an 
accused is arrested on the border while trying to 
cross over, it shall be called an attempt, but if an 
accused is moving towards the border and ha9 yet 
a good bid of distance to cover, can it be said to 
be an attempt or a mere preparation ? I think it 
is mere preparation and not an attempt and that 
too for the simple reason that before actually 
reaching the border line, the woman (accused) 
may have changed her mind and repented her 
action and come back. 

[ 4 ] The section to my mind is designed to deal 
with the action of those persons who make an 
|attempt to cross the border without permission. 


There can be no presumption that anybody who 
moves towards the border wants to cross over. 
Rather the offence would commence only when 
a step is taken towards crossiiuj the border. In 
this case such a commencement had not taken 
place. In an old Madras case. Queen.Empress v. 
Ramakka , 8 Mad. 5 and Palcnu v. Sivalinga , 

8 Mad. 6, where 

“11 woman with the intention of committing suicide by 
throwing herself in a well actually ran towards it when 
she was seized by a person, it was held that she was Dot 
guilty of an attempt to commit suicide, because she might 
have changed her mind and she was caught before she did 
anything which might be regarded as the commencement 
of the offence." 

In Sarayayiaswaviij Pillai v. Emperor, A. I. R. 
1932 Mad. 507 the accused was found travelling in 
a bus to Tranquebar carrying 165 tolas of Opium 
which somebody had given to him at Chidamba¬ 
ram with instructions to meet him at a place in 
French Territory and to give it to him. The 
accused in this case was charged under s. 7 read 
with s. 20 , Dangerous Drugs Act. In this case it 
was held by Walsh J. that “there was no attempt 
to commit the crime but mere preparation for its 
committal.” The learned Judge in the concluding 
portion of his judgment states that “It seems to 
me that he (accused) must be given the benefit of 
doubt that he might have repented of his inten¬ 
tion before reaching French Territory.” There is 
no reason why I should not give the benefit of 
doubt to the woman that she might also have 
repented of her action of going to Pakistan terri¬ 
tory before she had reached the border which was 
yet 160 yds. away. 

[5] The learned Assistant Advocate-General has 
argued that in view of the accused’s statement, a 
conviction must follow. In her statement all that 
she says is that she was proceeding towards 
Pakistan territory. This to my mind does not 
exclude the possibility of her having changed her 
mind before she had actually reached the border. 
Her intention may have been to go to Pakistan, 
but her intention had practicalised itself only to 
the extent of preparation. There was yet a gap 
between preparation and attempt and physically 
too there were 160 yds. between the border and 
the place of arrest which left enough space and 
time at her disposal to ponder over the whole 
affair and even change her mind. 

[6] I, therefore, am of the opinion that oftence 
under s. 3, Egress and Internal Movement 
(Control) Ordinance of 2005 has not been brought 
home to the accused. I accept this revision peti¬ 
tion and order that she be forthwith released 
unless required in connection with some other case. 

B D.R.R . Revision petition accepted . 


END 
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_ 0. 21, R. 92 —Kutch — Right of Court-sale. 

purchaser to interest on deposit 10 


Subject Index, A. I. R. 1952 Kutch 


Civil P. C. (oontd.) ' 

21, R■ 94—See ibid, 0. 21, R. 92 10a 

a _ o, 22, R. 3 — See Debt Laws — Bombay 

*• Agricultural Debtors' Relief Act (28 of 1947) (as 
* extended to Kutch), S. 4 62 

J _ 0. 22, R. 4 — See Debt Laws Bombay 

Agricultural Debtors' Relief Act (28 of 1947) (as 
extended to Kutch), S. 4 62 

V,-0. 23, R. 1 (2)—See ibid, S. 92 94a, 6 

- 0. 34, R. 1 — Suit for redemption — Non- 

joinder of person interested in equity of redemp¬ 
tion 1 d 

- 0. 34, R. 1 —Suit for redemption — Neces¬ 
sary parties—Heirs of original mortgagee. le 

- 0. 34, R. 7 — See Evidence Act (1872), 

8.101 86 

-0. 38, R. 5(1) and 0. 39, R. 1 (a) — Pro. 

perty in danger of being damaged, wasted or 
alienated—Allegations not relevant for obtaining 
attachment before judgment—They can be made 
basis of application under 0. 39, R. 1 476 

- 0. 38, R. 5 (l) — Suit for dissolution of 

partnership and accounts — Attachment before 
judgment of partnership property 47a 

-0. 39, R. 1 ( a )— See ibid, 0. 38, R. 5 (1) 

476 

b- 0. 41, R. 1 —See ibid, S. 107 10 g 

-0. 41, R. 2—See also ibid, S. 92 83 

]—;— 0. 41, R. 2 — Appellate Court’s power to 
v "wise points ‘suo motu’ 18a 

'y - 0. 41, R. 2— Ground not set forth in memo¬ 

randum of appeal—Leave of Court when may be 
refused 82 

- 0. 41, R. 6 — Money decree — Substantial 

loss—Presumption 86 

- 0. 41, R. 22 — See Kutch (Courts), Order 

(1948), S. 32 10 / 

- 0. 41, R. 23 — See Court-fees Act (1870), 

S. 13 80 

- 0. 41, R. 27 (l) (b) — Substantial cause_ 

Meaning of 42 a 

■— 0.41, R. 27 (1) (b )—Substantial cause—Suit 
for recovery of money—Appellant pleading repay, 
ment and producing receipt — Court or mring 
that receipt be eent to expert for opinion—Order 
not implemented by respondent — In appeal ap. 
pellant applying for forwarding receipt to expert 
for opinion—Held no substantial cause 426 

—0. 41, R. 27 (l)(b) and 0. 47, R. I—Party 
not availing of opportunity to lead evidence in 
trial Court—Evidence of conclusive nature—Fact 
no ground for leading additional evidence 42c 

-0.47.R. 1 —See also (1) ibid, S. 100. 25a 

(2) ibid, 0. 41, R. 27 
J3L- D T „ (1) (b) 42c 

t^evidenw ^ DisC0Very o£ new and 

R ' *•--Discovery of new and impor- 
,de P ce ~ 5 '°Py °f original produced—Evi- 
1(1872), 8 s. 90 and 65 67a 


Civil P. C. (contd.) 

_0. 47, R. 1 — Discovery of new aDd impor¬ 
tant evidence—Nature of —(Evidence Act (1872), 
S. 18) 676 

- 0. 47, R. 1 (l) — Error apparent on face of 

record — Judgment given on two grounds one of 
which was erroneous 45a 

- 0. 47, R. 1 (1) — “Other suflicient reason” 

—Results of two revision applications inconsistent 

456 

Constitution of India (1950), Art. 7 — Migra- 
tion, meaning of—Evidence of 916 

- Art. 13 — See Influx from West Pakistan 

Control Act (1949), S. 4 . 91c 

- Art. 19 — See Influx from West Pakistan 

Control Act (1949), S. 4 ' 91c 

- Art. 133 (l) (a) — Subject-matter of dispute 

— What applicant alleged by way of defence to 
suit held could not be accepted as subject-matter 
of dispute 29a 

- Art. 133 (l) (a) and (b) — Need to satisfy 

requirement of Cl. (b) as alternative to restriction 
in Cl. (a) 296 

- Art. 134(1) (c )—Substantial question of law 

51a 

- Art. 134 (l) (c) — Certificate of fitness_ 

Police officer making complaint to Magistrate in 
respect of non cognizable offence—Criminal P. C. 
(1898), Ss. 4 ( 1 ) (h) and 190 and Ss. 529 and 
530 54a 

- Art. 134 (l) (c) — Certificate of fitness — 

Terror of criminal complaint—Penal Code (1860), 
3. 385 546 

-— Art. 134 (l) (c) — Certificate of fitness — 
Sufficiency of evidence 54<j 

- Art. 134 (1) (c) — Certificate of fitness_ 

Failure to supply copies under S. 162, proviso, 
Criminal P. C. — Criminal P. C. (1898), S. 162, 
Proviso 54 d 

Contempt of Courts Act (12 of 1926), S. 1 — 
Contempt—What is—Publication of article tend. 
iDg to prejudice fair trial of pending case 14d 
- S. 1 —Intention—Whether necessary ingre¬ 
dient of offence of contempt 74 e 

-S. 2 (1)— Application under—Who can make 

o , . 74a. 

-- S. 2 (1 )—Contempt of Subordinate Court_ 

Kutch Judicial Commissioner’s Court_Jurisdic¬ 
tion of, to commit 74 k 

- S. 2 (3 )—Applicability 74 / 

-S. 3 — Contempt by newspaper — Sentence 


74 g 


- S. 26 — Repeal of Act by Act 32 of 1952 _ 

Effect of, on offence already committed—(General 
Clauses Act (1897), S. 6) 74 c 

Contract Act (9 of 1872), S. 35 -Agreement to 
pay debt out of specified fund on account being 

made at specified time—Account not made_Suit 

to recover debt—Maintainability 27 b 

CoMt-fesa Sot (J of 1870), S. 1 (IV) (b) and 
Sch II, Art. 17 (vi) — Suit for partition by 
Muhammadan co-heir ' 3 


366- 


Subject Index, A. I. R. 1952 Hutch 




Coart-fees Act (contd.) 

_ S. 7 (IV) (b) and Sch. II, Art. 17 (vi) — 

■Claim to share in money value of property 36c 

- S. 7 (IV) (f )—Suit for definite sum 36 d 

_ S. 13 —Applicability—Refund under inherent 

powers — (Civil Procedure Code (1903), S. 151, 

0. 41, R. 23) 30 

- Sch. II, Art. 17 (vi)—See ibid, S. 7 (iv) (b) 

366; 36c 

Criminal Procedure Code (5 oj 1S9S) 

- S. 4 (1) (h) — See Constitution of India, 

Art. 134 (1) (c) 54a 

- S. 162 — See Constitution of India, Art. 134 

(1) (c) 54 d 

- S. 190—See Constitution of India, Art. 134 

(1) (c) ‘ 54a 

- S. 236 — See Penal Code (1860), S. 34 4c 

- S. 342 (l) — Omission to point out specific 

points to accused—Effect 516 

- S. 345 (5A) — Composition in revision — 

Powers of High Court 60 

- S. 353 — Case posted for hearing on 28th— 

Magistrate examining certain prosecution witness 
on his request on 25th in absence of accused and 
relying on his testimony for conviction — Proce. 
dure held illegal 16 (1) 

- S. 423—See also ibid, S. 537 246 

- S. 423—"By a Court of competent jurisdic¬ 
tion”—Retrial before same Magistrate 68a 

- S. 423 —Whether Court of appeal can direct 

retrial from stage at which defect in trial was 
found—Quaere 68c 

- S. 439 — Finding of fact — Interference in 

revision 4a 

- S. 439 — High Court’s powers of revision — 

Does not ordinarily interfere with the apprecia¬ 
tion of evidence by the lower Courts particularly 
when there are concurrent findings 24a 

- S. 439 —Revision—Re-trial—Trial defective 

—Serious charge against accused—Evidence sup¬ 
porting charge — Fit case where re-trial (in this 
case, second re-trial) should be ordered 24c 

- S. 439 — Revision of discretionary orders— 

Will not lightly interfere with discretionary 
orders passed by appellate Court—It may interfere 
if it was shown that discretion was improperly 
exercised 686 

- S. 439 —Revision against finding of fact: 91a 

1- S. 488 — Notice to opposite party — Neces¬ 
sity 85 

- S. 529 — See Constitution of India, Art. 134 

(1) (c) 54a 

- S. 530 — See Constitution of India, Art. 134 

(1) (c) 54a 

- 8s. 537 and 423— Magistrate in holding re- 

trial acting upon evidence recorded in former 
trial—Irregularity or illegality — Consent of ac¬ 
cused to procedure—Effect 246 

DEBT LAWS 

.Bombay Agricultural Debtors Relief Act (28 

of 1947) — Coming into force of, in Hutch State 
—Civil P. C. (1908), S. 100 87 


Debt-Laws — Bombay Agricultural Debtors 
Relief Act (contd.) 

- Ss. 4 and 46 (as extended to Eutch) — Ap¬ 
plicability of O. 22, Rr. 3 and 4, Civil P. C. to 
proceedings under S. 4 — Effect of omission of 
S. 46 — Applicability of Arts. 177, 181, Limita¬ 
tion Act 62 

-S. 46 — See ibid, S. 4 62 

- S. 47 (2 )—House of agriculturist mortgaged J' 

— Decree for sale made — House is "liable to 
attachment and sale" under Civil P. C. (1908), j 
S. 60 90 


Easements Act (5 of 1882), S. IS — Right of 
privacy 226 

Evidence Act (1 of 1872), S. 16—See Civil P. C. 
(190S), O. 47, R. 1 676 

- S. 45 —Expert opinion — Evidentiary value 

when direct evidence is led 46 

- S. 57 —Existence of custom 22a 

- S. 65—See Civil P. C. (1903), O. 47, R. 1 

67a 

-S. 90—See Civil P. C. (1903), O. 47, R. 1 

67 a 

- Ss. 101 to 103—See also T. P. Act (1832), 

S. 60 I® 

-Ss. 101, 103 —Redemption suit—Subsisting 

mortgage—Onus—Both sides producing evidence 

—Effect-Civil P. C. (1908), O. 34, R. 7 86 

_ Ss. 101 to 103 and 114 — Presumption and_. 

onus of proof—Influx from Pakistan Control Act 
(1949), S. 5 15 (2) 

- Ss. 101-103— Negligence—Onus of proof 

Bailment 'locatio rei’ 50fl 

- S. 103-See ibid, S. 101 _ 86 

_ S. 114—See also ibid, Ss. 101-103 15 (2) 

_ S. 114 _Debt of Rs. 1045 due in S. 1933 

settled in S. 1989 for Rs. 400 — Suit to recover 
debt filed in S. 200 L — No presumption can bo 
raised that debt was paid up 27/ 

_S. 115—See Transfer of Property Act (1882), 

S. 41 5 , 5 « 

_ S. 116—See also Landlord and tenant 19 

_ S. 116 —Tenant accepting lease—He cannot 

deny landlord’s title oven if not let into possession 

16 (2) 

General Clauses Act (10 of 1897), S. 6 — See 
Contempt of Courts Act (1926), S. 26 74c 

Hindu Law—Joint Hindu family—Constitution 

of 5a 

-Joint family property—Self-acquisition 5c 

-Marriage—Presumption 69 

_Partition—Purchase of undivided interest of 

coparcener 

_Partition—Bombay and Madras Schools - 

Mortgagee of coparcenary property — Mortgagee 
entitled to possession—Right to sue for partition 

186 

-Partition—One of the coparceners separating 

—Presumption 69fl 

-Partition—Cesser in commensality 696 
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T. P. Act (contd.) 

owner_ 'C' purchasing property from B — O 

belonging to same caste to which father belonged 
and knowing latter’s family — 'O' held did not 

act in good faith , ' 

_ S. 41 _Transfer by ostensible owner—Im¬ 
plied consent of real owner — Applicability of 
principle of estoppel — Need for specific pleading 
_(Evidence Act (1872), S. 115) — (Civil P. C. 

(1908), S. 100) x _ ° 5 * 

_S. 55 (6) (b)— Has no application to Court 

6ales .. 

_ S. 55 (6) (b)— Purchaser accepting delivery 

—S. 55 (6) (b) has no application 10c 

_ S 58 _Chitham mortgage—Personal liability 

65 

_S. 60 — Mortgage whether subsisting — 

Burden of proof — Evidence Act (1872), Ss. 101 
to 103 la 


T. P. Act (contd.) 

._S. 60 _Decree against mortgagee — Execu- 

tion sale—Failure to raise objection by mortgagor 

_Presumption It 

_ S. 60— Suit for redemption—Delay — Pre. 

sumption 

_ S. 68 (1) (d) _Mortgage of undivided share 

of coparcenary property—Right to recover mort¬ 
gage money 18^ 

_S s . 105, 106 — Rent settled for one year to , 

be paid from month to month as it fell due— 
Tenant to vacate, at aDy time when called upon 
to do so — Tenancy held one at will and not for 
fixed period — No notice to quit is required— 
Even after expiry of 12 months, tenancy still 
remains tenancy at will and not from month to 

month \l a 

_S. 106-See ibid, S. 105 13<* 

_S. 108 (m)—See Landlord and tenant 19 
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Bhailal Ganpatram (Mandvi) Plaintiff, Ap¬ 
pellant v. Keshavji Motichand, Defendant-Res¬ 
pondent. 

First Appeal No. 31 of 1950, D/- 6-10-1951. 

(a) T. P. Act (1882) S. 60 — Mortgage whe¬ 
ther subsisting — Burden of proof — Evidence 
Act (1872) Ss. 101 to 103. 


In order to succeed in a suit for redemption, 
a plaintiff must not only show the alleged mort¬ 
gage bul he must further show that it was a 
subsisting mortgage. The expression 'subsis¬ 
ting mortgage’ means a mortgage which is not 
extinguished when the equity of redemption is 
extinguished by act of parties or by operation of 
law. An equity of redemption is extinguished 
by act of parties if a mortgagee purchases it 
from his mortgagor. When a mortgage alleged 
is either admitted or proved, it may be pre¬ 
sumed in a proper case having regard to the 
circumstances of the case, that it is a subsisting 
•mortgage if it is shown that the equity of re¬ 
demption therein was not extinguished by 
operation of the law of limitation, but not so 
where the mortgage is denied. 


(Held in this case the equity of redemption 
was not extinguished by transfer to the mort- 
gagee), (Paras 6, 6a) 

c A " n ,°T- P : T Act - S. 60 N. 22; Evidence Act, 
Ss. 101 to 103 N. 58. 


(b) T. P. Act (1882), S. 60 — Decree agaii 
mortgagee — Execution sale — Failure to ra 
objection by mortgagor — Presumption. 

iol U * a Court-saJe only the right, title and 
terest of the judgment-debtor passes. Hen 
Jrom the fact that no objection was raised 
behalf of the heirs of the mortgagors to t 
property being sold as of the ownership of t 
mortgagee it cannot be inferred that the pi 
perty was sold to the mortgagee by the mo 

??£ or l the e Quity of redemption was e 

anguished. ■ (Para 

; Anno: T. P. Act, S. 60 N. 22. 

( l 882) ’ S ‘ 60 ~ Suit for redem 
Mm Delay — Presumption. 

th * P eriod of limitation do 

mfzlT he d ° cW "' 01 **• 0i 



laches is an equitable doctrine and in deciding 
the question whether a presumption should be 
raised against a suitor on the ground of delay, 
consideration such as common course of natural 
events, human conduct and public and, private 
business have to be taken into account. Where 
the mortgage was for a substantial amount, the 
mortgagor died after the mortgage amount be¬ 
came due, there was no direct male descendant. 
Under the circumstances, delay in enforcing 
rights of redemption is understandable. If the 
defendant conversant with Court affairs and 
particularly conversant with the execution pro¬ 
ceeding in which property was put to sale pur¬ 
chases the property without making an inquiry 
about title of judgment-debtor mortgagee he 
cannot be heard to say that due to delay he 
was prejudiced as loss of evidence was occa¬ 
sioned. From delay in enforcing rights of re¬ 
demption a presumption cannot be made that 
the property was purchased by the mortgagee 
from the mortgagor. (Para 12) 

Anno: T. P. Act, S. 60 N. 22. 

(d) Civil P. C. (1908), O. 34 R. 1 — Suit for 
redemption — Non-joinder of person interested 
in equity of redemption. 


Non-joinder of a person interested in the 
equity of redemption is not necessarily fatal to 
the suit for redemption and if the plea about 
non-joinder is clear as regards a particular per¬ 
son, such person can be added as a party defen¬ 
dant during the pendency of the suit. (Para 14) 
Anno: C. P. C., O. 34 R. 1 N. 6, 19. 


te) Civil P. C. (1908), O. 34, R. l — Suit for 
redemption — Necessary parties — Heirs of 
original mortgagee. 


mortgagee $ heirs are not necei 
for redemption where hi 
right, title and interest are sold. He has, there 
fore, no interest in the mortgage security. Pei 
sons owning interest in mortgage security whic 
is transferred absolutely but who are liable t 
render account may properly be joined as partie 
to the suit. If they are not so joined and if the de 
fendant on record can show that it is not possibl 
to render account for the period during whicl 
the mortgage property was in their possession 
equitable orders might be made. These ar 
matters to be considered at the time of tak ini 
accounts. But it cannot be held that such per 
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Bhailal Gaspatram v. Keshavji Moiichand (Vakil J. C.) A. I. R. 


sons are necessary parties to the suit and as they 
are not joined, the suit is bad. (Para 15) 


Anno: C. P. C., O. 34 R. 1, N. 6. 19. 

Af. M. Mehta and D. P. Joshi, for Appellant; 
S. U. Bhansali, for Respondent. 

JUDGMENT: This appeal arises out of a 
suit brought by the appellant against the res¬ 
pondent for redemption of a mortgage dated the 
sixth day of the first half of the month of 
Bhadrapada St. 1945. The mortgage was exe¬ 
cuted by one Joshi Dharamshy in favour of one 
Datubhai Dosani for 6001/- Koris in respect of a 
‘vadi'. It was alleged in the plaint that in 
execution of a money decree against Datubhai 
Dosani, the latter’s mortgagees' right in the 
vadi was put to sale and was purchased by the 
respondent in S. Y. 1968. It was further alleged 
that the plaintiiT purchased equity of redemption 
from the heirs of the mortgagor by two separate 
deeds in the year S. Y. 2002 and thus he became 
entitled to bring the suit under appeal. The 
plaintiiT, therefore, sued for redemption on an 
account taken in accordance with the terms of 
the mortgage bond. 


(2) The defendant did not admit the plaint 
mentioned mortgage and contended that Datu¬ 
bhai Dosani was the full owner of the property 
which he purchased in the Court-sale. It was 
denied that transferors of the plaintiff were the 
heirs of the original mortgagor. It was con¬ 
tended that the heirs of Datu Dosani were neces¬ 
sary parties to the suit. The other contentions 
related to costs incurred for repairs and im¬ 
provement of the property in suit. 

(3) The lower Court found that Dharamshi 
had mortgaged the property in suit as alleged 
by him. It, however, held that it was not 
shown to be a subsisting mortgage. The lower 
Court further found that only one of the exe¬ 
cutants Prabhulal was heir of Dharamshi Natha 
and that it was not proved that Manubai was 
another heir of the mortgagor. It was held that 
the suit was not bad for non-joinder of the 
heirs of Datubhai as parties to the suit. No 
findings on issues Nos. 10 and 11 about costs 
incurred for repairs add improvements were 
recorded by the lower Court. As the lower 
Court held that there was no subsisting mort¬ 
gage, the suit was dismissed. PlaintiiT has, 
therefore, preferred the present appeal. 

(4) In appeal, the learned Advocate for the 
appellant contended that the lower Court err ^ 
in holding that there was no subsisting mort¬ 
gage. The learned Advocate for the respondent 
contended that the lower Court erred m holing 
that plaintiiT was entitled to maintain the suit 
as purchaser from the heirs of Dharamshy. It 
was further contended that the heirs of Datu¬ 
bhai were necessary parties to the suit. J *' VI ?* 
of these contentions, the JoRowing P^i^r 
determination arise in appeal. (1I Wasthe mort¬ 
gage sought to be redeemed a *“ bs ^ tins , it ° / r 

(2) Whether appellant had purchased ^ity of 
redemption to enable him to maintain the suit 

(3) Whether the suit was bad lor non-joinder 

° f (5^ rt point No. 1: A certified copy of the mort¬ 
gage deed in suit is produced at Ex. 25/1. It is, 
therefore, no longer disputed that Dharamshy 
Natha had mortgaged the property in suit with 
Datubhai Dosani. The Lower Court however 
dismissed the suit holding that plaintiff failed 
to show a subsisting mortgage. The reasons 
given by the lower Court for coming to that con¬ 
clusion are that at the time of the auction-sale, 


nobody came forward to allege that Datubhai 
was a mortgagee of the property; Datubhai had 
constructed structures on the property; for 35 
years since the date of the auction-sale none of 
the heirs of Dharamshi came forward alleging 
that the property was in mortgage with Datu¬ 
bhai; In st. 1985, the present defendant spent 
money in constructing a building on this pro¬ 
perty; though the period provided in the mort¬ 
gage bond for redemption was 12 years, the ori¬ 
ginal mortgagor or his heirs did not care to re¬ 
deem on an account taken though iMvas alleged 
that annual income considerably exceeded inter¬ 
est and that plaintiff had merely purchased liti¬ 
gation by finding out some persons as heirs of 
(he mortgagors. 

(6) It is undoubtedly a correct proposition 
of law that in order to succeed in a suit for re¬ 
demption, a plaintiif must not only show the 
alleged mortgage but he must further show 
that it was a ‘subsisting mortgage.” The expres¬ 
sion ‘Subsisting mortgage’ means a mortgage 
which is not extinguished. Speaking generally 
a mortgage is extinguished when the equity of 
redemption is extinguished by act of parties 
or by operation of law. An equity of re-j 
demption is extinguished by act of parties if 
a mortgagee purchases it from his mortgagor. 

In cases of old mortgages, in which clear evi- * 
dence about date of a mortgage and the period 
provided for redemption is not forthcoming 
the question whether a mortgage is subsisting 
one arises for consideration in view of the fact 
that the law prescribes a period during which 
redemption could be had. 

(6a) In the former Kutch State, the law did 
not provide any period of limitation for redemp¬ 
tion of a mortgage. What the deft, obviously 
meant, though he did not say so precisely was 
that Datu Dosani had become full owner of the 
property before the auction-sale held in St. 1968. 
As defendant had denied the plaint mortgage, he 
did not state precisely that the mortgagee pur¬ 
chased equity of redemption in a particular year 
for a particular sum from the mortgagor or 
from his heirs. It seems that defendant did not 
do so deliberately leaving the plaintiff to prove 
a subsisting mortgage. But, when a mortgage 
alleged is either admitted or proved, it may be 
presumed in a proper case having regard to the 
circumstances of that case, that it is a subsisting 
mortgage if it is shown that the equity of re¬ 
demption therein was not extinguished by opera¬ 
tion of the law of limitation. 

(7) The Court sale took place in the year St. 
1968. The original mortgagor died in the year, 
1963. He had no male issue. It is, therefore, 
possible that his daughters or daughters’ heirs 
might not have raised any objection to the pro¬ 
perty being sold as of the ownership of Datu¬ 
bhai Dosani. It is well-known that in a Court- 
sale, only the right,* title and interest of the 
judgment-debtor passes. Hence, from the fac‘« 
that no objection was raised on behalf of the 
heirs of the mortgagors to the property being 
sold as of the ownership of Datu Dosani, it can¬ 
not be inferred that the property was sold to 
Datubhai. In this connection, reliance was 
placed by the redemption on two petitions sent 
by some persons from Bombay to the Court in 
response to'notices to show cause why the Court 
sale should not be confirmed Ex. 31/1, Ex. 32/2. 
In these petitions, it was stated that the pro¬ 
perty was first sold in Bombay. The persons 
who are alleged to have made these statements 
were not examined. I, therefore, fail to see 
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how they became admissible in evidence. It is 
quite evident that when heirs of a judgment- 
debtor make such statements, they do so to 
delay confirmation of sale. No such sale deed 
executed and registered in Bombay was pro¬ 
duced in the case. 

(8) The mortgage was a chit-tham which is 
the technical term used in this part of the coun¬ 
try. According to the terms of the mortgage, 
income of the property was to be set on against 
interest and an account was to be kept.^ A 
period of 12 years was provided for redemption. 
In St. 1957, the mortgagor was alive. It was 
urged that Dharamshi took no steps to redeem 
in S. Y. 1957 as the mortgagee had by that 
time become full owner of the property. At the 
sale time, it was contended that Dharamshy 
was merely a mortgagee from Charan and evi¬ 
dence was led to show that the Charan trans¬ 
ferred his equity of redemption in favour of 
Datubhai. The later contention, if accepted, 
shows that Dharamshi who was a mortgagor 
vis-a-vis Datubhai had his equity of redemption 
in tact. To reconcile this apparently contra¬ 
dictory contentions, it was urged that in St. 1957, 
Dharamshi must have transferred his equity of 
redemption in favour of Datubhai. These con¬ 
tentions cannot be accepted from the mere fact 
that Dharamshy did not care to redeem the pro¬ 
perty in St. 1957. It was pointed out that 
according to the plaintiff, the income was con¬ 
siderable. For aught we know, in St. 1957, the 
principal amount and even some amount for 
interest might be due and the mortgagor might 
have no means to redeem. Hence the inference 
drawn by the lower Court from this circum¬ 
stance is not the only inference possible. 

(9) Defendant has, however, led oral evidence 
in support of his contention. Defendant had no 
personal knowledge as he got interest, after the 
Court sale. One Ladha was examined at Ex. 
33 but the witness made confusion by stating 
that there was talk of getting vadi of Abbas 
Vora in favour of Kantilal. Somjee Ex. 34 had 
got old connection with the defendant as a client 
and as a debtor. He deposed to a talk by one 
Meghjee that the vadi was purchased from the 
Charan. Jusa Ex. 36 was serving with the 
defendant. Natha Ex. 37 stated that Bhima 
told Jumabhai that he wanted to sell his right 
and he was told to pass a deed on taking 
.money. It is evident that dead men tell no 
tales and it is easy to get much evidence which 
cannot be relied on. It appears that defendant 
has made a belated effort to keep the property 
with him by leading such evidence. The lower 
Court does not seem to have even referred to 
this evidence. 

(10) It is said that Datubhai constructed 
structures on the vadi and that he would not 
have done so, if the property was in mortgage 
with him. The mortgage deed shows that there 
were some structures on the property. Either 
these structures might have been got repaired 
or additions and alterations might have been 
made. It appears that according to the terms, 
generally included in such mortgage bonds, the 
mortgagee becomes entitled to kharajat, an ex¬ 
pression which is not necessarily confined to 

2* ne cessary repairs. It is, therefore, pos¬ 
sible that the mortgagee might have made addi- 
alterations to suit his convenience, 
fijsrnu’ther said that the present defendant con- 
SOTcted a bungalow on the property by incurring 
substantial costs. It may be accepted that the 
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defendant did so thinking that Datubhai was 
the full owner as the property was accordingly- 
sold at the Court sale though it was contended 
on behalf of the appellant that the present 
defendant was the clerk of the pleader who filed 
the execution petition to put the property to 
sale. The contention urged was that the heirs 
of the mortgagee would not have kept silent and 
allowed the defendant to construct a building 
over the land if the equity of redemption was 
not extinguished. It is quite evident that the 
heirs of the mortgagor who were not his direct 
descendants must not have cared for the pro¬ 
perty till they were approached by the present 
plaintiff for transfer of their rights. Hence, it 
could not be inferred that the equity of redemp¬ 
tion must have been sold to the mortgagee. 

(11) In this connection, it was urged that 
a lawyer who worked as a power of attorney 
holder of the plaintiff had unearthed such old 
transactions of mortgages by having access to 
registration office and had got such suits filed. 
It often happens that persons entitled to cer¬ 
tain rights are not interested in agitating them 
due to uncertainties about Court-litigation. If 
a person happens to purchase such rights, it 
cannot be said that the rights so purchased are 
merely of a speculative character and an in¬ 
ference be raised from these facts that property 
must have been sold. 

(12) Finally reliance was placed on delay 
from which an inference against the plaintiff 
could be made. Delay short of the period of 
limitation does not bar a right. It was con¬ 
tended that delay causing prejudice to a defen¬ 
dant and occasioning loss of evidence might 
raise a presumption against a plaintiff. In con¬ 
sidering the question of delay the pertinent fact 
to be borne in mind is that according to local 
law, there was no statutory period prescribed 
for redemption. The doctrine of delay and 
laches is an equitable doctrine and in deciding 
the question whether a presumption should be 
raised against a suitor on the ground of delay, 
consideration such as common course of natural 
events, human conduct and public and private 
business have to be taken into account. The 
mortgage was for a substantial amount. The 
mortgagor died after the mortgage amount be¬ 
came due. There was no direct male descen¬ 
dant. Under these circumstances, delay in en¬ 
forcing rights is understandable. Defendant 
cannot complain that delay has prejudiced him. 
As a person conversant with the working of 
law Courts, he was expected to inquire about 
title of the judgment-debtor before he purchased 
the property at Court sale particularly when the 
mortgage was evidenced by a registered in¬ 
strument and plaintiff’s titles were referred to in 
it. It was urged that defendant could get evi¬ 
dence to substantiate his case that the mort¬ 
gage was extinguished as by the passing of the 
time, the heirs of Dosani could not be traced. 
In a petition filed in execution proceeding for 
sale ot the property, it was stated that the wadi 
was called Joshi Dharansangji wadi. Defendant 
was unable to deny that he had written Ex. 32/3. 
Defendant explained that he had no reason to in- 
quire about title of others and none came for- 
ward to declare his rights over the property. If a 
person conversant with Court affairs and par¬ 
ticularly conversant with the execution proceed¬ 
ing in which property was put to sale purchases 
the property without making an inquiry, though 
the statement in Ex. 32/3 was sufficiently clear 
to induce him to inquire about the title of judg- 
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ment-debtor, he cannot now be heard to say due 
to delay he is prejudiced as loss of evidence 
is occasioned. 1 cannot, therefore, accept that 
from delay in enforcing rights, a presumption 
should be made that the property was pur¬ 
chased by the mortgagee. The mortgagee who 
had taken care to obtain title deeds would not 
have failed to get a registered document for 
sale of the equity of redemption. 

(13) The lower Court, therefore, erred in 
holding that the equity of redemption was trans¬ 
ferred to the mortgagee and hence plamtiil 
was not entitled to maintain the present suit. 

(14) Point No. 2. Plaintiff purchased the 
equity of redemption from Manubai, widow of 
Jamnadas Damodar and from Prab'nudas Gopal- 
das. Kantilal, in his evidence stated that Manu¬ 
bai and Prabhudas were the only two surviving 
heirs to the property of Dharamshi. The lower 
Court found relying on the evidence of the 
plaintiffs witness Hansaraj Ex. 24 that Devkabai 
had predeceased Dharamshi and hence Manubai 
widow of the son of Devkabai did not get any 
interest in the equity of redemption. The fur¬ 
ther question whether there w*ere other heirs, 
besides Prabhudas, to the property of Dharam- 
shy was not considered by the lower Court. It 
was contended on behalf of the respondent that 
plaintiff had not purchased interest of the heirs 
of Puribai, a third daughter of Dharamshi and 
hence he was not entitled to sue. What Hans- 
raj stated was that at the time of the death of 
Dharamshy, only Puribai survived him. No 
doubt Valibai was one of the daughters of 
Dharamshi. Now the question is whether 
she had survived her father. Reliance was 
placed on the evidence of Meghji Ex. 30 who 
stated there all the three daughters of Dharamshi 
predeceased him. If that was so. on the death 
of Dharamshi, Gopalji and Jamnadas would 
have been entitled to the equity of redemption 
as, it is not shown that Valibai had left any 
heirs. At any rate, non-joinder of a person 
interested in the equity of redemption is not 
necessarily fatal to the suit and if the plea about 
non-joinder was clear as regards a particular 
person, such a person would have been added 
as a party defendant during the pendency of 
the suit. Plaintiff is. therefore, entitled to main¬ 
tain the present suit for redemption. 

(15) The last contention is that heirs of Datu 
Dosani should have been made parties to the 
suit. It could not have been urged that Datu 
Dosani’s heirs were necessary parties as his 
right, title and interest were so.ci. He has, 
therefore, no interest in the mortgage security. 
Persons owning interest in mortgage security 
which is transferred absolutely but who are 
liable to render account may properly be joined 
as parties to the suit. If they are not so Joined 
and if the defendant on record can show that 
it is not possible to render account for the period 
during which the mortgage property was in 
their possession, equitable orders might be 
made. These are matters to be considered at 
the time of taking accounts. But it cannot be 
held that such persons are necessary parties to 
the suit and as they are not joined, the suit is 
bad. 

(16) Result of my findings stated above is 
that the decree dismissing the suit be reversed 
and the suit be remanded back to the trial Court 
for taking account, for declaring the amount 
due and for passing a redemption decree. Hence 
the following order is made. 


ORDER 

Appeal is allowed. The decree passed by the 
lower Court dismissing the suit is set aside and 
the suit is remanded back to the lower Court 
for taking account, for declaring the amount due 
to the defendant and for making a redemption 
decree in accordance with law. Costs of this 
appeal to be costs in the cause. 

£ Appeal allowed. 

A. I. R. (39) 1952 KUTCH 4 (C. N. 2) 
VAKIL, J. C. 

Xode Gulmamad Bhachu and others (accused). 
Applicants v. The Kutch State. 

Criminal Revn. Appin. No. 46 of 1951, D/- 11-10- 
1951. 

(a) Criminal P. C. (189$), S. 439 — Finding of 
fact — Interference in revision. 

The High Court will not, as a general rule, inter¬ 
fere with findings of fact particularly when they 
are concurrent findings of fact of the lower Courts 
unless it is shoivn that the Jindings are not based 
on evidence or are patently erroneous. (Para 3) 

Anno: Criminal P. C., S. 439 N. 15. 

(b) Evidence Act (1872), S. 45 — Expert opinion 
— Evidentiary value when direct evidence is led. 

When direct evidence is led and accepted, it is 
hardly necessary to consider expert opinion, though 
direct evidence can be appreciated in the light o/ 
expert opinion. (Para 4) 

Anno: EvL Act, S. 45 N. 3. 

(c) Penal Code (1860), Ss . 34, 149 and 325 — 
Charge under S. 325/149 — Conviction under S. 325/ 
34 — Legality — Criminal P. C. (ISPS) S. 236. 

A person charged with having committed an off¬ 
ence under S. 325 read with S. 149 can be convicted 
under S. 325 read with S. 34 if the elements neces¬ 
sary for charge under S. 325 read with S. 34 are 
proved and the accused is not put to any disad¬ 
vantage. AIR (16) 1929 Pat 11 Rel. on. 

(Para 5) 

Anno: Penal Code. S. 34 N. 3, 7; S. 149 N. 5. 

Criminal P. C., S. 236 N. 1. 

(d) Penal Code (1860), S. 34 — Common inten¬ 
tion — Evidence of. 

Where four persons armed with sticks go to a 
place where the complainant is found and belabour 
him as he was keeping illicit relation with icoman 
of their family, it is evident that they had a pre¬ 
concert ed design and consequently, common inten¬ 
tion to belabour the complainant and having re¬ 
gard to the weapons earned, it should be inferred 
that common intention was to cause grievous hurt 
and not simple hurt. (Para 6) 

Anno: Penal Code, S. 34 N. 1. 

D. P. Joshi, for Applicants; C. P. Pandya, P. P. for 
the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

(T8) A I R (5) 1918 Pat 146: (19 Criminal L J 

789) (Pr 5) 

(’29) A I R (16) 1929 Pat 11: (30 Criminal L J 205) 

(Pr 5) 

ORDER: The applicants and another were tried 
by the Magistrate first Class Abdasa of offences 
punishable under Ss. 147 and 325, I.P.C. Each of 
the applicants was convicted of the offence punish¬ 
able under S. 325, L P. C., and was sentenced to 
undergo rigorous imprisonment for 12 months and 
to pay a fine of Rs. 200/-. The co-accused of the 
applicants was found not guilty of any of the two 
offences and the applicants were found not guilty 
of the offence under S. 147. The applicants appeal¬ 
ed to the Sessions Court, Kutch against their con- 
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vicUons and sentences passed on them. The Ses¬ 
sions Court condnned their convictions and sen¬ 
tences passed on them and dismissed the appeal. 

(2) The Prosecution case was that the complainant 
Viramjee had gone on 24-11-1950 at 8 P. M. to his 
friend Alujee. While he was returning back the 
applicants belaboured him causing grievous hurt 
to him- A witness Chinubha was also belaboured. 
As a result of injuries caused to him, the complain¬ 
ant had sustained a compound fracture of the bone 
of one of his legs. The defence was that the com¬ 
plainant was trying to outrage modesty of a woman 
Aminabai and on hearing her cries, the applicants 

S one after other, went to the spot to her rescue. 

' Both the lower Courts believed the prosecution 
evidence led. They have not accepted the defence 
version supported by the evidence of the defence 
witness including Aminabai. 

(3) It was urged before me that the Lower Courts 
erred in relying on the Prosecution evidence and 
in discarding the defence evidence. It was pointed 
out that the reason given by the complainant for 
going to the house of Alubhai was not true and 
that the trial Court believed that the complainant 
had gone to the house of Aminabai. It was urged 
that the trial Court should have accepted the de¬ 
fence version and defence evidence particularly 
when there was no satisfactory evidence to show 
that Aminabai was a mistress of the complainant 
as found by the lower Courts. It has been pointed 
out more than once that this Court will not as a 
general rule interfere with findings of fact parti¬ 
cularly when they are concurrent findings of fact 
of the lower Courts unless it is shown that the 
andings are not based on evidence or are patently 
erroneous. It may be that the complainant might 
have found it inconvenient to admit that he had 
gone to the house of Aminabai. There was prosecu¬ 
tion evidence led to show that Aminabai was the 
mistress of the complainant and this evidence was 
accepted by both the lower Courts. On the other 
hand, it is hard to believe that the complainant 
thought of outraging the modesty of Aminabai in 
a residential locality, not far away from the houses 
of the applicants who are related to her. It ap¬ 
pears that defence was innovated to set up a plea 
of self defence. 

(4) As regards the injuries caused to the com¬ 
plainant, it was urged that according to medical 
opinion, it was possible that a compound fracture 
could be caused by a fall. This is the opinion of 
an expert. When direct evidence is led and accept¬ 
ed, it is hardly necessary to consider expert opinion, 
though direct evidence can be appreciated in the 
light of expert opinion. There can be no doubt 
from the evidence that the complainant was be¬ 
laboured and he got the particular injury as he was 
belaboured. 

(5) It was then contended that the applicants 
who were charged under Ss. 147 and 325 could not 
have been convicted for the offence under S. 325 
read with section 34 in the absence of a specific 
charge. As there was no clear evidence as to who 
gave the blow which resulted in fracture, and as 
there were originally five accused before the trial 
Court, the principle of vicarious liability, enunciat¬ 
ed in S. 149 I. P. C. was resorted to. As only four 
accused were found guilty, the trial Court reported 

• to S. 34 L P. C. The question is whether accused 
persons charged with having caused grievous hurt 
by implication of S. 149 could be convicted of that 
offence by application of the principle of common 
mtehUon enunciated in S. 34 L P. C. The learned 
Advocate for the applicants contended that it could 
50 ^ one anc * re ^ e d on a case reported in 
Mtbaransingh v. Emperor’, A I R (5) 1918 Pat 

that case * on the facts of the case that 
w a&sault on a particular man 

™*®«iced and carried out by a preconcerted 
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them The Ses- design was negatived. A person charged with hav- 

ictions and £ mg "committed an offence under S 325> read with S 

;ed the appeal. 149 could be convicted under S. 32o read with S. 34 
the complainant if elements necessary for charge under S. 32o read 
Lt 8 P. M. to his with S. 34 are proved and the accused is not put 
lrning back, the to any disadvantage vide ‘Bhondu Das v. Emperoi . 
g grievous hurt A I R (16) 1929 Pat 11. 

also belaboured. (6) It was then contended that the evidence did 
m, the complain- not justify a finding about existence of common 

:ture of the bone intention to cause grievous hurt. It was argued 

as that the com- that when the fight was sudden, S. 34 could not 

lesty of a woman be made applicable and mere presence did not show 

s, the applicants existence of common intention to commit the parti- 

t to her rescue. cu iar offence committed. It is clear from the evi- 

the prosecution dence that the applicants went to the place of the 

pted the defence offence near the house of Aminabai to assault the 

j of the defence complainant. Aminabai was their relation. They 

did not like that the complainant should misbehave 
the Lower Courts with Aminabai. They found out that the complain- 

on evidence and ant was about to come out of the house of Amina- 

. It was pointed bai and they belaboured him there. Where four 

complainant for persons armed with sticks go to a place where the 

as not true and complainant is found and belabour him as he was 

the complainant keeping illicit relation with a woman of their 

ai. It was urged family, it is evident that they had a preconcerted 

accepted the de- design and consequently common intention to be- 

nce particularly labour the complainant and having regard to the 

vidence to show weapons carried, it should be inferred that common 

the complainant intention was to cause grievous hurt and not simple 

has been pointed hurt. 

irt will not as a (7) It is thus clear that each of the applicants 

is of fact parti- was rightly convicted of the offence under S. 325 

findings of fact read with S. 149 and that there is nothing which 

shown that the calls for the interference of this Court. Having 

• or patently regard to the enormity of the injuries caused the 

mplainant might sentence is neither harsh nor excessive. This appli- 

nit that he had cation must, therefore, be dismissed. 

lere was prosecu- (8) Application is dismissed. 

ninabai was the v c D 

JlS. Revision dismissed - 


A. I. R. (39) 1952 KUTCH 5 (C. N. 3) 

VAKIL, J. C. 

Laxmibai, Plaintif/-Appellant v. Thakcr Naranji. 
Kalyanji and another, Defendants-Respondents. 

Civil Reg. 1st Appeal No. 33 of 1950, D/- 11-10- 
1951. 

(a) Hindu Law — Joint Hindu family — Consti¬ 
tution of. 

Where the father had started business in milk 
by opening milk shops and the father and the sons 
joined together in carrying on that business the 
business became a joint family business. AIR (13) 
1926 Bom 408 Rel on. AIR (32) 1945 All 164 
Disting, AIR (35) 1948 P C 108 , Ref . (Para 4> 

(b) Hindu Law — Widow — Maintenance. 

Though there is severance of the Joint family 

status, tlie widow of a member would be entitled 
to be maintained out of the income of Joint family 
property acquired by Joint exertions until a parti¬ 
tion is effected. {Para 6 > 

(c) Hindu Law — Joint family property _ Self 

acquisition. * 

Where a member does not keep a separate ac - 
coiinj o/ his self-acquisition and acquisition by joint 
exertions he must be regarded to have thrown the 
self-acquisition in common stock. (Para 7> 

1or Appellant; n. V. Bhatt 
and K. N. Mankad, lor Respondents (Nos. i and 
2 respectively.) 

Cases referred to: 

or T d " of Courts . and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases) 

(/«) A I R (32) 1945 All 164: (ILR (1945) All 

135) (Pr 4> 
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<*26) A I R (13) 1926 Bom 408: (50 Bom 443) 

v (Pr 4) 

<•48) 50 Eom L R 643: (A I R (35) 1948 P C^108» 


JUDGMENT: This appeal arises out of a suit 
brought by the plaintiff appellant to recover from 
the defendants respondents maintenance at the 
rate of Rs. 30/- per month, to recover Rs. 190/; as 
arrears of maintenance and to recover her stnanan 
ornaments detailed in the plaint or in the alterna¬ 
tive a sum of Rs. 3.000/- as their price. Plaintiff 
alleged that she married Devji, son of defendant 
No. 1 and brother of defendant No. 2 in the year 
St. 1995. Her husband was living as a member oi 
the Joint family consisting of himself and of the 
defendants. The Joint family had acquired join, 
family property mentioned in the plaint. Her 
husband died in the year St. 2001. For some 
time after her husband’s death, defendants paid her 
maintenance at the rate of 30 - Koris a month, but 
they stopped doing so a few months before the suit. 
Defendants had got her stridhan ornaments men¬ 
tioned in the plaint worth Rs. 3.000/-. As defendants 
did not give her maintenance and did not return 
back her ornaments, plaintiff was obliged to bring 
the suit under appeal to obtain the reliefs stated 
above. 


(2) Defendants did not admit plaintiff's right to 
get maintenance. It was denied that plaintiff s 
husband was a member of the joint Hindu family 
of himself and the defendants. It was contended 
that the property mentioned in the plaint be¬ 
longed to detendant No. 2 as his self acquisition. 
It was denied that defendants had got plaintiff's 
stridnan ornaments. It was explained that as 
plaintiff was a widow of their family, she was given 
maintenance though she had no right to it. 

(3) The lower Court found that plaintiff s hus¬ 
band Devji was not a member of the joint family 
with the defendants and that the property in suit 
was not joint family property. It was further 
found that defendants had not got plaintiff’s orna¬ 
ments. Result of these findings was that plaintiffs 
suit was dismissed. Plaintiff has, therefore, p:e- 
ferred the present appeal. 

(4) In appeal all the findings recorded by the 
Lower Court on the questions of facts were dis¬ 
puted. The pertinent questions to be considered 
are whether defendants and Devji were members 
of a Joint Hindu Family possessing Joint Family 
property, and if yes, what maintenance plaintiff is 
entitled to recover from the defendants. Another 
question to be considered is whether defendants 
were in possession of the plaint mentioned orna¬ 
ments of the plaintiff. For consideration of the 
first mentioned question, some relevant facts may 
be stated. Defendant No. 1 had two sons called 
Kanji defendant No. 2 and Devjee. Defendant No 
1 had not got any ancestral property or ancestral 
business, except one varandi which he had sold 
many years back. Defendant No. 1 was doing some 
sundry business after he migrated many years back 
to Karachi. He seems to have returned back to 
Kutch in the year St. 1933. It seems that Kanjee 
was born in St. 1970 and Devjee was born about 
three years thereafter. When defendant 1 came 
back to Kutch, his sons were aged 13 and 10 res¬ 
pectively. It is not clear as to what business de¬ 
fendant 1 did after he returned back to Kutch. 
In the year St. 1938, a shop to sell milk etc. was 
opened in Bhuj. It is alleged that defendant No. 2 
opened this shop. But it is admitted that Devjee 
used to do work in this shop. To show that defen¬ 
dant 1 or Devjee had nothing to do with this shop, 
defendant 2 alleged that his father used to sell him 
milk of his (Defendant No. l's) cows for his busi¬ 
ness in the shop. Defendant No. 2 further stated 
that in St. 1994, Devjee opened a separate shop. 


Defendant 1 admitted that he used to take income 
of both the shops as they all used to live together. 
It thus appears that when Kanjee was aged 18 and 
Devjee was aged 15, defendant No. 1 opened a milk 
shop in St. 1388. Defendant 1 had got cows. The 
shop was attended by both the brothel's. Plaintiff’s 
witness Trikamjee on whom the Lower Court had 
p.aced reliance stated that the shop was opened 
by defendant 1 and defendant 1, defendant 2 and 
Devjee used to work in this shop. Defendant 1 
stated that he arranged for the second shop attend¬ 
ed by Devjee in St. 1994. It is thus clear that de- 
iendant 1 had started business in miik by opening 
both the shops in St. 19S8 and 1994. By this time, 
Devjee had attained majority and all the adult 
members joined together in carrying on that busi¬ 
ness as members of a Joint Hindu Family. The 
business, therefore, became a Joint Family busi¬ 
ness. The learned Advocate for the respondent 2 
relied on a case reported in ‘Kailashi v. Shanker’, 
A I R (32) 1945 All 164. In that case, it was held 
that if a business was started by an adult mem¬ 
ber of the family separately, the mere fact that 
his sons who were dependant on him and were 
being maintained by him, gave him some help in 
carrying on the business would not neces¬ 
sarily make the business cease to be his 
own business and make it the Joint Family 
business of himself and his sons. In the present 
case, sons themselves, were carrying on business. 
This £s no: a case of only giving some help to the 
lather. It was further observed in the Allahabad 
case cited above that when the sons grew up, the 
father and the sons might so'conduct themselves 
that from their conduct, it might become apparent 
that it was either expressly or impliedly agreed 
that the business which upon its start was a sepa¬ 
rate business of the father had become the Joint 
business of the father and the sons. The learned 
Advocate for the respondent 2 relied on a case re¬ 
ported in ’Peareylal v. Nanakchand*. 50 Bom L R 
643. In that case the Judicial Committee held that 
onus lay heavily on one who alleged a business as 
a Joint family business where there was no ances¬ 
tral property. In the present case, defendant No. 1 
had allowed the shops to be managed by his sons. 
Trikamjee, P. W. 3. stated that since last five 
vpok the shop was running in the name oi Kan¬ 
jee In the judgment of the Allahabad High Court, 
a case of the Bombay High Court reported in’Han- 
das v. Devkunvarbai', AIR (13) 1926 Bom 403 was 
referred to as an instance of implied consent, in 
the Bombay case, it was observed that where a 
father and his sons acquired property by Joint 
labours and were joint in food and worship, ,hey 
must be regarded as having constituted a Joint 
Hindu Family. 

(5) It is thus clear that till the month of Chai- 
tra St, 1997, when Devjee began to live separately, 
defendants and Devjee were members of a Joint 
Hindu Family and were carrying on Joint family 
business. Defendant 1 used to keep income of the 
business and defray expenses. In the year St. 1997, 
Devjee began to live separately. It was plaintiffs 
case that though Devjee began to live separately, 
all the family affairs were managed by defendant 
No. 1 and income of the shop run by Devjee was 
also taken by him. It is an admitted fact that 
Devjee was asked to live separately as he was an 
addict. In St. 1999, Devjee started a Pan Bin Snop. 
In that year, both the shops were closed. Devjee 
was then driving Tonga till he died in St. 2001. 
He was living in hired houses. Plaintiff’s father 
stated that Devjee used to spend his income in 
drinking. Tills evidence shows that Devjee used 
to keep his income with him. It thus appears that 
after Devjee began to live separately, he managed 
the shop and his affairs and he used to keep his 
income with him. Thus in St. 1997, there was not 
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only a cesser in commensality. There was a sever¬ 
ance of the Joint Family status. 

(6) Though there was severance of the joint 

I family status, plaintiff would be entitled to be main¬ 
tained out of the income of Joint family property 
acquired by Joint exertions unless a partition was 
effected. From the evidence, it appears that Dev- 
jee took the shop nm by him and Kanjee and defen¬ 
dant 1 took the other shop. The question is whe¬ 
ther there was any Joint family property acquired 
by Joint exertions. In the plaint, it was alleged 
that a house, a godown and a shop were acquired 
v by Joint exertions. Plaintiff stated that ail these 
properties existed when her husband died. Her 
father stated that he did not know when the pro¬ 
perties were purchased. Manilal P. W. 4 stated that 
the house was in mortgage when his father and 
defendant 1 had got it redeemed 5 or 7 years ago 
(St. 2000). Thus plaintiff was not able to lead 
cleai* evidence to show that all these properties 
were acquired by Joint exertions before Devjee 
began to stay separately in St. 1997. It appeal's 
from defendant’s evidence that the shop was pur¬ 
chased in St. 1999. The sale deed of the year St. 
1999 (Ex. 8) is in defendant’s name. It was pur¬ 
chased for 3500/- Koris. Defendant 1 stated that 
he entered into an agreement to purchase the 
house in Karachi for 1500/- Koris. From Ex. 7 
and from the evidence of defendant 2 , it appears 
that on 19-11-1936 (1992), defendant 1 had entered 
into an agreement to purchase a house and a house- 
site. It appears that in pursuance of this agree¬ 
ment, the house was purchased in St. 1996, and 
the site was purchased in St. 2003 or 2004 on ter¬ 
mination of the litigation for redemption. There 
is no clear evidence about Joint acquisition by 
Joint exertion in St. 1997. It appears from the 
evidence of defendant 1 that pots etc. were divid¬ 
ed. Defendant 1 would like the Court to believe 
that he divided all the property he had in two 
parts. No list of any such division was made. 
Defendant’s witness Dayaram D. W. 7 stated that 
Devjee took house-hold articles which he required. 
It thus appears that Devjee got the shop run by 
him and he also got some house-hold articles. But 
he does not seem to have got anything out of the 
property earned by Joint exertions. Defendant 1 
had to admit that he had got 3000/- Koris when 
Devjee began to stay separately. Moreover, by this 
time, the house was also acquired. Devjee has not 
got any share in this property. The site was pur- 
chased in St. 2003 or 2004. Defendant 1 had to pay 
^OOZ-Koris for it. He says that he paid sale con¬ 
sideration of 2900/- Koris from defendant No 2. 
But he had got 3,000/- Koris with him. There 
is, therefore, reason to believe that he purchased 
the site out of that amount, though he took the 
sale deed in the name of defendant 2. Ther e is 
every reason to believe that the sum of 3,000/- 
was acquisition by Joint exertion. Hence 

h0I i s ? ^ ai i d t x he slte te^own) must be 
regarded as Joint family property. 

< 7) sh op was purchased in St. 1999. It is 
m evidence that defendant 2 was doing well in 
hustaess and was prospering. What actually hap- 
^£5 , t ^ iat Dev i e e could not prosper as he 
took to drinking. He was wasting money In drink¬ 
ing. Defendant 2 developed his business, it is 

cmt r nf°w QUlte • posslbIe that he Purchased the shop 
fftf? J* e . an P£ As the shops were divided, it 

dint Von* t0 J 10l( L th ? t the ^ming which defen- 
rc,,!?, after Devjee began to live separately 
tv..® 1 : i" 7 . was his self-acquisition. It cannot be, 
2£8£* I I »*W P’aintiS was entitled to be 

the shop purchased by defendant 
1 as regards the other two properties, it is true 

M^S£ t i, ha i pald . 1 - 500/ - Koris as his 
•"•“-acquisition when he entered into the agree- 
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ment to purchase the house and the site. But he 
must be regarded to have thrown that money in 
common stock. He had not kept a separate ac¬ 
count of his self-acquisition and acquisition by 
Joint exertions. Plaintiff is, therefore, entitled to 
be maintained out of the house and the site 
(godown). 

(8) On behalf of respondent 2, much stress was 
laid on the fact that Kanjee paid the mortgage 
amount to the lather of P. W. No. 4. But it is an 
admitted lact deiendants and Devjee were living 
jointly till St. 1997. Kanjee was therefore not ex¬ 
pected to have any separate earning out of the 
shop. No doubt, defendant 1 had stated in his will 
Ex. 1 that he had taken 2500/- Koris from Kan¬ 
jee. But he had admitted that till St. 1997 he used 
to take all income from the shops which was 
thrown in common stock. The Lower Court does, 
not seem to have taken into consideration the fact 
that in St. 1997, defendant 1 had got 3,000/- Koris 
with him and this amount must be considered as 
Joint acquisition. 

(9) Plaintiff is, therefore, entitled to get main¬ 
tenance from income of the house and the godown. 
Plaintiff has led no evidence about rent that can 
be realised. The house is used for residence, it, 
therefore, does not yield any income, Plaintiff is 
entitled to a right of residence in the house. The 
godown was purchased for 3500/- Koris. Having 
regard to the rise in the value of property and cor¬ 
responding rise in rents, it can be estimated that 
the godown must yield about 15/- per month as 
net rent. Plaintiff is, therefore, entitled to get Rs. 
5/- as her husband’s share of the income, she 
is further entitled to get Rs. 5/- per month for her 
right of residence, so long as separate arrange¬ 
ment for her residence is not made in it. 

(10) Now I turn to consider the plaintiff’s claim 
for ornaments. First it is necessary to consider 
what stridhan ornaments plaintiff had got. She 
stated that she had got one necklace weighing 8 
Gadianas, one Mangaisutra weighing 5 Gadianas, 
one chandan-churi weighing 8 Gaaianas, a Pati 
weighing 6 Gadianas, rings weighing 3 Gadianas, 

4 bangles weighing 8 Gaaianas, four chudlis weigh¬ 
ing half a Tola of gold, Mohan Mala, earrings 
etc., she admits that she has sold Pati weighing 6 
Gadianas and bangles weighing 8 Gadianas. Chain 
or Mohan Mala was sold by Devjee. Plaintiff's 
father stated that the ornaments given to the 
plaintiff at the time of her marriage weighed 60 
Gadianas. There is no evidence besides the in¬ 
terested word of the plaintiff and her father to show 
ornaments weighing 60 Gadianas were given to the 
plaintiff at the time of her marriage. Defendant 1 
stated that plaintiff was given one bracelet, one 
chain, one Pati, four bangles etc. weighing 234 
° adlanas f . He explained that he had not the finan- 
cial conaition to give ornaments weighing 60 Gadia- 

Ke denied having got prepared a necklace 
and a Mangaisutra weighing 13 Gadianas. The<e 

must hava been Given in public at the 
time of marriage. But plaintiff was not able to 
lead any independent evidence to show that orna¬ 
ments alleged by her were given to her. it is nuite 
apparent that in St. 1996, defendant 1 was* not 
n a very affluent condition. He could not have 

Socfi&f 1 10 PlaiDtiff 0rDaments we® 

k P laintiff ' s case that defendant 1 has 

taken some ornaments with her. she stated iVS 
as her husband sold the chain, her fathe?»?ve re 
maining ornaments to defendant i 
happened in St. 1998 
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tiff’s father, P. W. 2 stated that ornaments were 
given to defendant 1 just after mariiage. Plain¬ 
tiff examined Mavji P. W. 7 to say that after Dev- 
jee’s death, defendant 1 had given to plaintiff a 
necklace and a Pati for use on occasions through 
his father. But plaintiff admitted that she had 
-sold Pati and four bangles. Hence it is possible 
that she might have sold the necklace as well. 
Plaintiff's husband was following avocation as a 
Tonga-driver before his death. It is possible that 
accustomed to drinking he might have sold not one 
ornament but many more. Plaintiff’s father stated 
that Devjee used to spend his earning in drinking. 
When plaintiff was staying with defendant No. 1 
after her husband's death, she might have given 
two ornaments to defendant No. 1. When she be- 
-gan to stay separately, these ornaments were kept 
with defendant No. 1 as stated by P. W. Manji. 
She must have obtained these ornaments and used 
them for her maintenance as defendant 1 ceased 
giving her maintenance. There is, therefore, no 
reason to differ from the conclusion arrived at by 
the Lower Court that defendant No. 1 had not got 
any ornament of the plaintiff. 

(12) Result of my findings stated above is that 
plaintiff will be entitled to get maintenance from 
the defendants at the rate of Rs. 10 /- per month in¬ 
cluding cash payment for her right of residence. 
Properties mentioned at serial Nos. 2 and 3 in the 
schedule attached to the plaint shall be charged 
ior plaintiff's maintenance. Plaintiff shall get R?. 
67/- as arrears of maintenance before the suit. She 
shall also get Rs. 210/- for maintenance till 30-9-51. 
She shall further get maintenance at the rate of 
Rs. 10/- per month from 1-10-51 becoming due on 
1-11-51 and so on. Her suit for ornaments or in 
the alternative for Rs. 3.000/- as their price will 
be dismissed. Looking to the result, plaintiff shall 
pay 3/5th of the taxed costs of the defendants in 
the suit and in appeal and bear her own. Plain¬ 
tiff shall pay Court-fees in suit and in appeal on 
Rs. 5525/- and defendants shall pay Court-fee in 
suit and in appeal on Rs. 1265/-. Hence the follow¬ 
ing order is made. 

•ORDER' 

Appeal is partly allowed and decree passed by 
the Lower Court is varied as under: 

1. It is declared that plaintiff is entitled to re¬ 
cover from the defendants maintenance at the rate 
of Rs. 10/- per month including cash payment for her 
rights of residence assessed at Rs. 5/- per month 
till her life. The property mentioned at serial Nos. 
2 and 3 shall remain charged for the plaintiff’s 
maintenance declared above. Future payments 
shall begin from 1-11-51. In case of default plain¬ 
tiff shall be entitled to recover the amount of 
maintenance decreed to her from the property 
charged as stated above to the extent of l/3rd. 
share therein. 

2. Plaintiff shall also be entitled to get Rs. 275/- 
as arrears of maintenance from the defendants. In 
case defendants fail to pay the amount so de¬ 
creed, plaintiff to recover that amount in the man¬ 
ner stated in para one above. 

3. The decree passed by the Lower Court dismiss¬ 
ing plaintiff’s suit for ornaments for their price 
is confirmed and appeal is dismissed to that ex¬ 
tent. 

4. Except the claim awarded as stated in para 
one above, the decree passed by the Lower Court is 
confirmed and plaintiff’s appeal to that extent is 
dismissed. 

5 Plaintiff shall pay 3/5th of the taxed costs of 
the defendants in suit and as appellant shall pay 
3/5th of the taxed costs of the respondents in one 
set and bear her own. 


6 . Plaintiff shall pay Govt. Court-fees on Rs. 
5525/- due in the lower Court and in appellate Court 
and defendants shall similarly pay Government 
Court-fees on Rs. 1265/-. 

7. For Court-fees to be paid by the plaintiff there 
shall be first charge on the subject-matter of the 
suit. 

8. A copy of the decree to be sent to the Col¬ 
lector, through the Government Pleader, Kutch. 

D.H. Appeal partly allowed. 


A. L R. (39) 1952 KUTCH 8 (C. N. 4) 

VAKIL J. C. 

Mehta Jutha Premji, Defendant-Appellant v. 
Faria Meghji Uga and others, Plaintiff s-Respon- 
dents. 

Civil Misc. Appeal No. 2 of 1950, D/- 5-10-1951. 

(a) Kutch ( Courts) Order (1948), S. 32 — Effect 

on, oy making Civil P. C. (1903) applicable in 
Kutch. (Quaere). (Para 2) 

(b) Evidence Act (1872), Ss. 101, 103 — Redemp¬ 
tion suit — Subsisting mortgage — Onus — Both 
sides producing evidence — Effect — Civil P. C. 
(1908) , O. 34 R. 7. 

In a redemption suit once a mortgage was ad¬ 
mitted onus is on the mortgagee to show that 
there was subsequent sale of the equity of redemp¬ 
tion in his favour. Where mortgage is not admitted, 
but plaintiff proves that the property in suit was 
once mortgaged, he will have to give further evi¬ 
dence of a subsisting mortgage. When by the law 
of the land, no statutory period for redemption is 
prescribed, the question whether a mortgage is a 
subsisting one is to be decided on evidence direct 
and circumstantial led in the case. Where inden¬ 
tures are executed and registered, the defendant 
will always be able to produce the best evidence , 
viz. a conveyance of sale in his favour. If 
law of registration is not in force, it may be ex - 
pected that some sort of conveyance to evidence 
sale of the equity of redemption would be passed. 
Plaintiff in such a case has merely to give negative 
evidence to show a subsisting mortgage. A mort¬ 
gagor is entitled to redeem within the statutory 
peridd of limitation or when there is no such period 
prescribed, at any time. The Courts will be in¬ 
clined to presume a subsisting mortgage and to 
view the evidence in the light of the presumption 
made. If it were to be otherwise, it would be diffi¬ 
cult, if not impossible, for the plaintiff to show 
the subsisting mortgage and the mortgagees could 
defeat the mortgagor's suit for redemption on a 
plea of subsequent sale. Hence in appreciating the 
evidence led on the question of a subsisting mort¬ 
gage, it should be borne in mind that though the 
initial onus is on the plaintiff suing for redemp¬ 
tion, the question of onus may become immaterial 
when evidence is led on both sides and one of the 
facts to be considered is absence of a conveyance 
evidencing the alleged subsequent sale. AIR (14) 
1927 Lah 574 and AIR (17) 1930 PC 91. Ref. (Para 9) 

Anno: Evi. Act, Ss. 101, 103 N. 9, 58; Civil P. C., 
O 34 R. 7 N. 3. 

K. N. Mankad. for Appellant No. 8; P. R. 
Thacker, for Respondent <Faria Meghji). 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(•30) AIR (17) 1930 PC 91: <11 Lah 199) (Pr 9) 
(’27) AIR (14) 1927 Lah 574: (103 Ind Cas 215) 

(Pr 9) 

JUDGMENT: Respondent No. 1 brought the 
suit under appeal for redemption of a mortgage 
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alleging that appellant was in possession of a 
£ peclfied portion of the property mortgaged as a 
transferee of mortgagees' rights. The appellant 
denied that the property in his possession was the 
subject-matter of the plaint mentioned mortgage 
and contended that the said property was first 
acquired by him as a mortgagee and then equity 
of redemption in it was purchased by him. The 
trial Court accepted appellant's defence and dis¬ 
missed the suit against him. On appeal, the lower 
appellate Court came to a contrary conclusion. 
'The lower appellate Court, therefore, reversed the 
decree of the trial Court in so far as it dismissed 
the suit against the appellant and passed a decree 
for redemption. The appellant had counter-claimed 
for costs of repairs in accordance with the law then 
in force. The lower appellate Court directed the 
trial Court to inquire into the said counter-claim 
of the appellant. It is quite obvious that the pre¬ 
sent appeal could not have been filed under O. 43, 
Criminal P. C. It is a second appeal. 

(2) The learned Advocate for the respondent 
No. 1 contended that a second appeal did not lie 
and in any case, as the Code oi Civil Procedure 
Act V of 1908 was made applicable after the Kutch 
(Courts) Order, 1948 was made, the finding on 
questions of fact by the lower appellate Court were 
binding on this Court. The question as to how the 
provisions of S. 32 of the Kutch (Courts) Order, 
1948 are affected by the provisions of the Civil P. C. 
will have to be considered in a proper case. As the 
appeal has ben argued at length and as I see no 
reason to differ from the conclusions arrived at by 
the lower appellate Court, it is unnecessary to decide 
that contention in this appeal. 

(3 and 4) (His Lordship considered the docu¬ 
mentary evidence and continued:) The conclusion, 
therefore, is clear that the Bheni in defendant 8's 
possession was also the subject-matter of mortgage 
in Exs. 5/1 and 6/1, and this conclusion is streng¬ 
thened by the fact that defendant No. 8 did not 
produce the mortgage deed of St. 1924. 

(5) On behalf of the appellant reliance was placed 
on the description of the property as given in the 
plaint. It was to be conceded that descriotion in 
Boundaries was not very precise. But the‘original 
mortgage deeds were produced. It is possible that 
this somewhat defective description in the plaint 
might have induced the appellant to raise this par¬ 
ticular contention. Reliance was placed on Ex. 22/1 
and it was contended that the property described 
in it was different. This document has been re¬ 
ferred to above. It is true that one Bheni is des¬ 
cribed in it. This matter is considered above. I 
am not prepared to accept that on reading Ex. 
10/1 and 22/1 it could be held that the property 
described Ex. 22/1 was not included in Exs. 5/1 and 
>6/1. It is true that there are two different Bhenis, 
stated in Ex. 22/1 and Ex. 10/1. But from the 
facts and circumstances discussed in the preceding 
para., it is clear that what was originally one Bheni 
was converted in two by the two mortgagees for 
their separate use. It was contended that the ex¬ 
pression, “Kumbhawalla Bheni’* used in Ex 22/1 
did not necessarily show that it was the Bheni men¬ 
tioned in Exs. 5/1 and 6/1 as Kumbha might have 

| 0 nn^Ho e on *u Bh ? ni - But ifc * n °t shown that 
S bh Bheni t0 the south which he had 

mortgaged with one of the mortgagees mentioned 
m Exs. 5/1 and 6/1. 

1$) ^ tr } al Coui *t did not consider the facts 

d if cu ^f d above “d avowed 
t0 be le ? aw& y b y other considerations The 

?y the trial Court on this i22e 

P7 the fact that accepted the def e n- 

SrJha^ed f ha ^ th ,. e equity of redemption was 
HHSgased by defendant 8’s father Before the 

lower appellate Court, it seems to have been arg22d 
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that the Bheni in possession of defendant No. 8 
was of Kheta as in Ex. 5/1 and Ex. 6/1 the south¬ 
ern direction stated was that to the South was 
the Bheni of Kheta. There is no evidence led to 
show that the predecessor-in-title of defendant No. 
8 was a mortgagee from Kheta. The reasons given 
by the lower appellate Court in setting aside the 
finding of the trial Court on this issue are sound. 
I, therefore, do not accept the contention that the 
lower Court erred in holciing that the disputed land 
was included in the original mortgagors Exs. 5/1 
and 6/1. 

(7) Another contention raised by the appellant 
was that he had become full owner of the pro¬ 
perty in his possession. In other words, the equity 
of redemption in the property in his possession was 
purchased by his father in the year St. 1930. The 
trial Court accepted this contention but the lower 
appellate Court came to a contrary conclusion. 
(His Lordship considered the documentary and oral 
evidence and proceeded:) The lower appellate 
Court was, therefore, right in not placing reliance 
on the evidence led by defendant No. b to show 
that equity of redemption was sold. 

(8) Reliance was also placed on some documents 
in which the disputed Bheni was described as of 
the appellant. Tnis does not show that equity of 
redemption was purchased. (His Lordship con¬ 
sidered these documents and continued.) 

(9) It was contended that it was for the plaintiff 
to prove not only a mortgage but a subsisting 
mortgage. It is true that by merely proving a fact 
that a property was subject to a mortgage many 
years ago, a plff. would not be entitled to succeed 
unless it was shown that the mortgage was a sub¬ 
sisting one. Pkrintiff has to show prima facie that 
the suit was brought within the period of limitation, 
*Prem Singh v. Mahomed Khurshid’, AIR (14) 1927 
Lah 574. The learned Advocate for the respon¬ 
dent relied on ‘Wali Mahomed v. xMahomed 
Bakhsh*, AIR (17) 1930 P C 91 in which it 
was held that once a mortgage was ad¬ 
mitted onus was on the mortgagee to show that 
there was subsequent sale. Where mortgage is not 
admitted, but plaintiff proves that the property in 
suit was once mortgaged, he will have to give fur- 
ther evidence of a subsisting mortgage. When by 
the law of the land, no statutory period for re¬ 
demption is prescribed, the question whether a 
mortgage is a subsisting one is to be decided on 
evidence direct and circumstantial led in the case. 
Where indentures are executed and registered a 
-defendant will always be able to produce the best 
evidence viz., a conveyance of sale in his favour. 
U law of registration is not in force, it may be 
expected that some sort of conveyance to evidence 

Pi?inHff*Th ity ° f re ^ empti0n wou W be passed. 
Plaintiff in such a case has merely to give negative 

evidence to show a subsisting mortgage. A mort- 

E ls f ei } ut !^,. t0 redeem within the statutory 
period of limitation or when there is no such 

at an * tim «- The CoSns are 
inclined to presume a subsisting mortgage and to 

Sa%"! de "“ “! “? the presumption 

i»pi§siif§ 

Suffered a£ Ce ° f the allegGd SUbsequent sale 
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(10) I an\ therefore, satisfied that the findings 
recorded by tne lower Appellate Court are correct. 
The decree passed by the lower Appellate Court is. 
therefore,' confirmed and the appeal is dismissed 
with cost. Hence the following order is made. 

(11) ORDER.: Appeal is dismissed with costs. 

RG.D. Appeal dismissed. 
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VAKIL, J. C. 

Kunvarji Velji, Plaintiff-Appellant r. Umarshi 
Hansaraj, Defendant-Respondent. 

Second Appeal No. 32 of 1950, D/- 8-10-1951. 

(a) Civil P. C. U90H), O. 21, Rr. 92, 94, S. 65 — 

Execution sale — Removal of fixtures by judgment- 
debtor after attachment and before confirmation of 
•>aie and delivery of possession — Purchaser is en¬ 
titled to price Of fixtures, (Paras 6 and 12 ) 

Anno: Civil P. G\, O. 21, R. 92. N. 2; R. 94 N. 8; 
S 65, N 2 

(b) Civil P. C. (1908), S. 65 — Law in Kutch — 
Execution sale — Property, when vests in auction 
purchaser. — Right of auction purchaser to mesne 
profits — Mode of ascertaining mesne profits — 
Kutch Civil P. C. ( 1*94), 211, 316. 

Under S. 65 of the Civil P. C., 1908, the property 
sold at a Court sate vests in the purchaser from 
the time of the sale and not from the time when 
the sale becomes absolute. All that the auction- 
sale-purchaser is, therefore, entitled to recover is 
the mesne profits from the date of the sale to the 
date of the delivery of possession. Under Section 
316 of the old Code of 1882, the position was that 
the title to the property sold vested in the pur¬ 
chaser from the date of the sale certificate issued 
and not before. It was, therefore, held that an 
auction-purchaser's right to mesne profits or 
possession did not accrue until sale had been con¬ 
firmed. The Civil Procedure Code in force in the 
former Kutch State, which was enacted in 1894 
A.D., purports to have generally followed the 
scheme of the Code 1882. But no provision was 
made about vesting of property from the date of 
sale or from the date on which the sale certificate 
was issued. But S. 338 of the Code provided that 
matters for which no express provision was made 
in the Code should be decided according to custoins, 
usages and equity. But it would not be equitable 
to apply S. 65 of Act V (5) of 1908. Though forms 
given are to be used for the purposes mentioned in 
the relevant sections of an Act, and as such cannot 
be used for interpreting any section of an Act, 
application of law on equitable grounds which re¬ 
sults in creating a position inconsistent with the 
position contemplated by a form specifically pres¬ 
cribed is not warranted. Reading the Form No. 38 
it would be more equitable to hold that according 
to the Kutch Code of Civil Procedure, the property 
vests from the date of the sale certificate which 
is the same as the date on which the sale is made 
absolute. The purchaser at a Court sale is there¬ 
fore, entitled to mesne profits from the date on 
which sale was made absolute, to the date of de¬ 
livery of possession. 

In order to find out mesne profits, the Court has 
to find out profits which the judgment-debtor re¬ 
covered or might have with ordinary diligence re¬ 
covered. Profits can only be arrived at by deduct¬ 
ing expenses including costs of manual labour. The 
Court would be therefore, right in arriving at net 
profits from the gross profits determined on the 
evidence led. Assessment of the mesne profits at 
a flat rate of 6 per cent interest on the price paid 
by the purchaser, fer the property is wrong method. 

(Parcs 7, 10 and 11) 

Anno: Civil P. C. S. 65, N. 10. O. 21, R. 94. N. 3. 
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(c) Civil P. C. (190S), O. 21, R. 92 — Kutch - 
Right of Court-sale-purchaser to interest on de¬ 
posit. 

A Court-sale-purchaser, depositing sale price in 
Court has no cause of action to recover interest on 
the sale price deposited against the judgment- 
debtor whose property is sold on the ground that 
by preferring frivolous and vexatious applications, 
for setting aside the sale the date for confirma¬ 
tion of the sale was prolonged. If the applications 
are frivolous or vexatious or both, the Courts be¬ 
fore whom such applications come for hearing, 
cither before a trial Court or before an appellate 
Court, may summarily or expeditiously dispose 
them and may make an order under S. 35-A of the 
Code of Civil Procedure. If decisions of such 
matters are delayed, it docs not give a Court-sale- 
purchaser a right to recover interest at 6 per cent 
or for that matter at any other rate of interest, 
from the judgment-debtor on the ground of illegal 

detention of purchase money. (Para 8) 

Anno: Civil P. C., O. 21, R. 92, N. 2. 

(d) T. P. Act ( 1S82), S. 55 (6), (b) — Has no 

application to Court sales. (Para 8> 

Anno: T. P. Act, S. 55, N. 1. 

(e) T. P. (1882), S. 55 (6), (b) — Purchaser 

accepting delivery — S. 55 (6) ( b ) has no applica¬ 
tion. (Para 8) 

Anno: T. P. Act S. 55, N 20. 

(/) Kutch (Courts), Order (1948), S. 32 — Second 

appeal — Value of suit more than Koris 2500/ - 

Decree for mesne profits against defendant to the 
extent of 2112 and odd Koris, confirmed in appeal 
— Second appeal by plaintiff — Defendants 
cross-objection valued at 2,025/- — Koris held 
maintainable — Civil P. C. ( 190S), O. 41, R. 22 

(Para 9) 

(g) Civil P. C. ( 1908) h S. 107, O. 41, R. 1 — Appre¬ 
ciation of evidence. 

The general principle is well established that the 
view of the trial Judge as to credibility of witnesses 
should not be put aside on a mere calculation of 
probabilities by the appellate Court. (Para 11) 
Anno: Civil P. C. S 107, N 14, O 41, R 1 N 13 
K. iV. Mankad, lor Appellant; J. G Vaidya, for 
Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

(’02) 24 All 475: (1902 AU W N 145) (Pr 7) 
(Tl) 33 All 63: (7 Ind Cas 65) (Pr 7) 

JUDGMENT.: Plaintiff appellant purchased at 

a Court sale defendant respondent's property con¬ 
sisting of a ‘wadi' and a residential house for 13,201 
and 32,501 Koris respectively. Defendant-respon¬ 
dent had applied for setting aside the sale. After 
the applications made by the defendant-respondent 
were decided, plaintiff-appellant got possession of 
the property. Plaintiff appellant then brought the 
suit under appeal to recover 2,681/- Koris, as in¬ 
terest for a period of 161 months at C per cent 
on the sum of Koris 32,501/- being the sale price 
of the residential house: 4,525/- Koris as income of 
the wadi for a period of 16i months and to re¬ 
cover 1.685/- Koris as price of the fixtures which 
the defendant respondent removed after the date 
of the sale. The cause of action for the first two 
claims stated was that due to defendant respon¬ 
dent's action in filing untenable proceedings for 
setting aside the sale, plaintiff-appellant could not 
get possession for a period of 16} months since 
the date of the sale. The cause of action for the 
third claim, though not stated in so many words, 
was that defendant’s act in removing fixtures 
amounted to larceny as the property was 'custodia 
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leeis* and the plaintiff to whom property was sold 
became entitled to recover as damages price of the 
articles in respect of which larceny was committed. 

(2) Defendant resisted the plaintiff’s suit deny¬ 
ing allegations made against him and contending 
that plaintiff was not entitled to recover interest 
and mesne profits claimed as his right to the wadi 
and to the house accrued on the day sale certifi¬ 
cate was issued to him. He denied having received 
income from the wadi as alleged by the plaintiff. 
He further denied having removed fixtures. 

(3) The trial Court held that plaintiff was not 
entitled to get interest on the sum of 32,501/- 
Koris. At the same time the trial Court awarded 
a sum of 825/- Koris as mesne profits of the re¬ 
sidential house for a period of 161 months; at the 
rate of 50/- Koris per month. As regards the 
second claim, the trial Court awarded a sum of 
2,487-8 Koris to the plaintiff as mesne profits for 
16J months. As regards the third claim, the trial 
Court awarded a sum of 1,485 A Koris as price of 
fixtures removed by the defendant. 

(4) Plaintiff and defendant both preferred sepa¬ 
rate appeals against the decree passed by the trial 
Court. The lower appellate Court dismissed 
plaintiff's appeal and partly allowed defendant's 
appeal by disallowing claim for fixtures and re¬ 
ducing mesne profits claimed to a sum of i,200/- 
Koris. Plaintiff has, therefore, preferred this 
second appeal valued at 6,865/- Koris and defen¬ 
dant has preferred cross-objections valued at 2,025/ 
Koris. Thus the whole matter is before this Court 
in second appeal. 

(5) It was urged on behalf of the appellant that 
uie lower appellate Court erred in disbelieving 
witnesses on which the trial Court relied in award¬ 
ing claim for fixtures and for mesne profits. it 
was further urged that even trial Court erred in 
allowing a claim for 2,487/- Koris only as net in¬ 
come out of gross income found by it, in view of 
the fact that defendant had led no evidence to 
show what expenses were incurred by him. It was 
further urged that under the provisions of Section 
55 of the T. P. Act, plaintiff was entitled to re¬ 
cover interest by way of damages from the de- 
lendant on the sale price deposited by him. On 
behalf of the respondent, it was contended that 
according to the law in force in the former Kutch 
State, plaintiff became entitled to the property on 
tile date sale certificate was granted and posses¬ 
sion was delivered and hence plaintiff was not en¬ 
titled to recover interest, nor mesne profits nor 
pnce of fixtures. On behalf of the appellant, it 
was contended that the cross-objections were not 
tenable as a second appeal did not lie. 

(6) The respondent’s contention goes at the root 
of the plaintiff’s case and hence it may be con¬ 
sidered first. The facts are that the sale was held 
on 15th day of the month of Ashwin St. 2002. It 
was confirmed on 6th day of Shrawan St. 2003 
that is after an interval of 10 months. The posses¬ 
sion of the wadi was delivered on the 14 th day of 
the second half of the month of Magh St. 2003. 
that fs 6J months after the sale was confirmed and 
Possession of the hohse was delivered a few days 
thereafter. It appears that sale certificate was 
granted some time after the sale was confirmed 
and before possession was delivered. Now the con- 

w tha u ^ Plaintiff got sale certificate the 

nK t ?i P u r « Chased by him at the Court s ^e did 
and therefore he was not entitled to 
remer Interest, mesne profits and price of fixtures 
XL respondent It may be stated at this 
■|5EL2 “i “Potion does not affect claim for 

and it also does not affect claim for the 
affixtures. Interest is claimed for detention 


the property as attached. As a result of attach¬ 
ment levied, the property attached passes into the 
custody of the Court. A purchaser at a Court sale 
is entitled to get the property in the same con¬ 
dition in which it was attached, and not in the 
condition in which the property is found to his 
detriment on the date a certificate of sale is issued 
or possession is delivered. 

(7) Under Section 65 of the Civil Procedure Code 
(Act V of 1908), the property sold at a Court sale 
vests in the purchaser from the time of the sale 
and not from the time when the sale becomes 
absolute. An auction sale purchaser is, therefore, 
entitled to recover mesne profits from the date of 
the sale. Under Section 316 of the old Code of. 
1882 , the position was that title to a property soldi 
vested in the purchaser from the date of the sale! 
certificate issued and not before. It was, there-| 
fore, held that an auction-purchaser’s right to 
mesne profits or possession did not accrue until sale 
had been confirmed Vide ’Amir Kazim v. Darbari 
Mai, 24 All 475 and ‘Shiam Lai v. Nathe Lai’ 33 All 
63. The Local Civil Procedure Code in force in| 
the former Kutch State was enacted in 1894 A.D. 
and it purports to have generally followed the 
scheme of the Code of 1882. It provided that a sale 
would not be considered absolute till it was con¬ 
firmed and on confirmation of the sale, a certificate 
in the prescribed form shall be issued to the pur¬ 
chaser. No provision was made about vesting of 
property from the date of sale or from the date 
on which sale certificate was issued. Both lower 
Courts, therefore, followed the provisions of 
Section 65 of Act V of 1908. The Kutch Civil 
Procedure Code was not intended to be exhaustive 
and Section 338 of the Code provided that matters 
for which no express provision was made in the 
Code should be decided according to customs, 
usages and equity. Both the lower Courts assumed 
that it would be equitable to apply Section 65 of 
Act V of 1908. In the Kutch Code no provision 
was made about vesting either in the Code as en¬ 
acted or by a subsequent amendment despite the 
original provision in Code of 1882 and subsequent 
amendment in the Code of 1908. What both the 
lower Courts in effect held was that till 1908, law 
m Kutch was that property vested on the date of 
the sale certificate and after 1908 from the date 
of the sale. There is no warrant for such an in¬ 
terpretation and application of law on equitable 
grounds. Though forms given are to be used for 
the purposes mentioned in the relevant sections 
of an Act, and as such cannot be used for inter¬ 
preting any section of an Act, application of law on 
equitable grounds which results in creating a posi¬ 
tion inconsistent with the position contemplated by 
a form specifically prescribed is not warranted. In 
Pom No. 38 specifically prescribed by Section 271 
of the Kutch Code, it was provided that: 

“Henceforth, by this sale, the purchaser has be- 

. of * batever ^ght. title and interest, 
defendant might have in the property.” 

This term, “Henceforth” connotes that property 
vests from the date of the sale certificate This 

hv W pvnrJ 0Uld ° bviously be case e^pt 

by express provision of law retrospective effect is 

KJV 85 d ?, neby 65 of the Actof19(ML 

Hence, it would be more equitable to hold that 
according to the Kutch Code of Civil Procedure 

STS Tit Iro " the d *“ °< **“ 

nca^e which is the same as the date on which 
the sale was made absolute. Plaininff-appeLlant 

dafp nn e wh£h en 1 tlUed mesne P ro fits from the 
aate on which sale was made absolute 



OT-WJiSKS, spi-ssas w 


1*2 Kutch Kunvarji Velji v. Umarsbi Hansaraj [Vakil J . C .) A. I.R. 


Plaintiff-appellant deposited in Court 32,501/- 
Koris on the date of the sale as required by law. 
It is only after the applications under O. 21, R. 89 
or O. 21, R. 90, if any filed, are disposed of that 
a Court-sale could be confirmed. In the Kutch Law 
of Limitation, there was no period of limitation 
prescribed for preferring applications for setting 
aside a Court-sale. A Court sale-purchaser, deposit¬ 
ing sale price in Court has no cause of action to 
recover interest on the sale price deposited against 
the judgment-debtor whose property is sold on the 
ground that by preferring frivolous and vexatious 
applications, the date for confirmation of the sale 
was prolonged. If the applications are frivolous 
or vexatious or both, the Courts before whom such 
applications come for hearing, either before a trial 
Court or before an appellate Court, may summarily 
or expeditiously dispose them and may make an 
Order under S. 35A of the Code of Civil Procedure. 
If decisions of such matters are delayed, it does 
not give a Court sale-purchaser a right to recover 
interest at 6 per cent or for that matter at any 
other rate of interest, from the judgmen'-debtor on 
the ground of illegal detention of purchase money. 
The position in law being thus clear, the appel¬ 
lant’s learned Advocate put his case on par with 
a private purchaser of property. Reliance was 
placed on Section 55, Sub-section 6 (b) of the T. P. 
Act, which provides that a purchaser who has not 
improperly declined to accept delivery of the pro¬ 
perty was entitled to a charge on the property was 
entitled to a charge on the property as against 
the seller to the extent of seller’s interest in the 
property, for the amount of any purchase money 
property paid by the buyer and for interest on 
such amount. This sub-section has no applica¬ 
tion where delivery is accepted. It follows that the 
said provision of law can have no application to 
Court-sales. The appellant’s claim of 2,681/- Koris 
for interest was apparently untenable. 

(9) Both the lower Courts, however, thought that 
plaintiff was entitled to get mesne profits and 
awarded a sum of 825/- Koris as mesne profits at 
the rate of 50/- Koris per month. The respondent 
has, therefore, preferred cross-objections to the 
decree passed by the trial Court and confirmed by 
the lower appellate Court awarding 825/- Koris to 
the appellant. In accordance with the conclu¬ 
sion arrived at by me in para. 7 above, plaintiff 
may become entitled to get mesne profits for 6 
months and not for 16J months. But the appel¬ 
lant had sued for interest and not for mesne pro¬ 
fits even in the alternative. It is, therefore, pos¬ 
sible to contend that the lower Court erred in 
awarding mesne profits under O. 7, R. 7, C. P. C., 
as general or other relief when it was essentially 
different from the relief sought to recover interest 
and in the absence of specific case alleged and an 
issue raised to that effect, parties had led no 
evidence on that point. The respondent has pre¬ 
ferred cross-objections valued at 2,025/- Koris 
(Rs. 675) of which this sum of 825/- Koris is in¬ 
cluded. The appellant’s objection is that the res¬ 
pondent was not entitled to prefer a second appeal 
against the decree for 2,025/- Koris passed against 
him by the two lower Courts and hence he was not 
entitled to maintain cross-objections. It is quite 
elementary that cross-objections under O. 41, R. 22, 
C. P. C., could only be filed by a party entitled to 
appeal against the decree of the lower Court but 
who has not done so. Under Section 100 of the 
C. P. C., a second appeal would lie on any of the 
grounds mentioned in that Section. Section 32 of 
the Kutch (Courts) Order 1948 makes provision for 
appeals from appellate decrees. Plaintiff was 
awarded by the lov/er appellate Court a sum of 
Koris 825/- for mesne profits of the house and a 
Bum of 1.287J Koris for mesne profits of the wadi. 


To that extent the decree of the trial Court was 
confirmed. A suit for mesne profits is not a suit 
for land. Moreover the District Court had not 
reversed or varied the decree of the trial Court so 
far as the sum of 2,025/- Koris is concerned. But 
it is the value of the suit that is to be considered 
and not value of the appeal. The value of the suit 
being more than 2,500/- rupees, defendant was 
entitled to prefer this second appeal. It was not 
urged by the learned Advocate for the appellant 
that since the Kutch (Courts) Order, 1948 was 
passed, the Code of Civil Procedure, Act V of 1908 
was made applicable and hence a second appeal 
would lie under Section 100 of the Code only. It 
was not so done as in that case appellant’s appeal 
could only be heard on grounds mentioned in 
Section 100, C.P.C. Hence that question is left for 
future consideration when raised in an appropriate 
matter before me. The plaintiff’s objection must, 
therefore, be repelled and it be held that the res¬ 
pondent was entitled to prefer cross-objections to 
the decree passed against him. It must also be 
held that the appellant was not entitled to get 
a sum of 825/- Koris for mesne profits. Result is 
that the appeal to get a sum of 1,856/- Koris more 
for interest stands dismissed and cross-objections 
to the extent 825/- Koris awarded for mesne pro¬ 
fits must be allowed. 

(10) Plaintiff appellant claimed a sum of 
4,525/- Koris as income of the wadi for 16J months. 
The trial Court awarded to the appellant a sum of 
2,487/- Koris as a net income. The lower appel¬ 
late Court reduced that sum to 1,200/- Koris. In 
view of my finding in para. 7 above, plaintiff ap¬ 
pellant is entitled to mesne profits for 6} months 
only. Appellant’s further contention is that the 
trial Court erred in allowing only net income. The 
trial Court had to find out mesne profits. The 
lower Court had, therefore, to find out profits which 
the defendant recovered or might have with ordi¬ 
nary diligence recovered. Profits can only be ar¬ 
rived at by deducting expenses including costs of 
manual labour. The trial Court was, therefore, 
right in arriving at net profits from the gross pro¬ 
fits determined on evidence led. It was contended 
that the defendant led no evidence to show the 
costs incurred. Consistently with his contention, 
he did not do so. That does not mean that in 
determining mesne profits the trial Court should 
not have regard to the expenses which might nor¬ 
mally be incurred in raising crops in the wadi. 
Hence the appeal to the extent of 2,038/- Koris 
fails. 

(11) The lower appellate Court assessed the. 
mesne profits at a flat rate of 6 per cent interest! 
on the price paid by the plaintiff, for the property.! 
This was clearly wrong. The appellant’s contention 
was that the lower Appellate Court erred in dis¬ 
believing the witnesses whom the trial Court had 
an opportunity to see and mark their demeanour. 
The general principle is well established that the 
view of the trial Judge as to credibility of witnesses 
should not be put aside on a mere calculation of 
probabilities by the appellate Court. The burden 
of proving actual profits was on the defendant. 
Both the lower Courts have not placed any reli¬ 
ance on the evidence led by the defendant. Hence 
the finding of the trial Court about mesne profits 
must be restored. The appellant is, therefore, en¬ 
titled to 1,010/- Koris as mesne protfis. The ap¬ 
pellant’s appeal for 1,287J Koris will, therefore, be 
dismissed and the respondent’s cross-objections for 
190/- Koris will be allowed. 

(12) The last item to be considered is that fix¬ 
tures alleged to have been removed by the defen¬ 
dant. The trial Court awarded a sum of 1,485/- 
Koris out of 1,685/- Koris claimed. It was not 
shown that the trial Court erred in allowing only 
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1485/- Koris. Hence the appeal for 200/- Koris 
vrtll be dismissed. The lower appellate Court dis¬ 
allowed the whole claim under this head. Here 
again the lower appellate Court disbelieved the 
witnesses whom the trial Court believed. The 
lower appellate Court was impressed with the fact 
that Pachan was sentenced. He was sentenced 
along with the defendant for the same act of set¬ 
ting fire to standing crop in the wadi. It follows 
that Pachan must have been employed by the 
defendant. Jagmaljee was disbelieved as he did 
not tell anybody about removal of articles. Natu¬ 
rally he would not say so as he had helped defen¬ 
dant in doing a thing which was wrong. The lower 
appellate Court observed that there was nothing 
to show that the articles were removed after sale. 
This was hardly necessary though alleged by the 
plaintiff. Plaintiff was entitled to the property 
with all the fixtures in it, on the date of the attach¬ 
ment because property was attached with all the 
fixtures in it and there is nothing to show that 
at the time of the settlement of sale-proclamation, 
some fixtures were excluded from salt. When de¬ 
fendant asked for delivery if possession, he had al¬ 
leged that defendant had taken and removed some 
fixtures. A Panch Case, Ex. 7/c, was made at that 
time. Defendant stated that glass of a wall cup¬ 
board was broken. This fact was not believed 
by the trial Court. Defendant stated that he had 
removed door before the sale. There was a cor¬ 
rugated ironsheet. Defendant had admitted that 
he had removed it on the ground that it was a 
temporary structure only. Similarly wooden niches 
were taken away. I am satisfied that as property 
was sold defendant must have tried to remove and 
take away as many fixtures as possible and that 
the trial Court was right in relying on the evidence 
led. Hence the appeal for 1,485/- Koris should be 
allowed. 

(13) Result is that the appeal shall be allowed 
to the extent of 1,485/- Koris and dismissed to the 
extent of 4,380 3/4th Koris. Cross-objections shall 
be allowed to the extent of 1,015/- Koris and dis¬ 
missed to the extent of 1,010/- Koris. The decree 
of the lower appellate Court will, therefore, 'be 
modified by substituting a sum of 2,495/- Koris in 
place of 2,0251 Koris. As the appeal is substanti¬ 
ally dismissed, the appellant shall pay respondent's 
costs and bear his own. As cross-objections are 
partly allowed and partly dismissed, there shall be 
no order as to costs. The order as to costs passed 
by the lower appellate Court shall remain un¬ 
altered. Hence the following order is made. 

(14) ORDER.: The appeal is partially allowed 
and the decree passed by the lower appellate Court 
is varied by substituting a figure of 2,495/- Koris in 
place of 2,025} Koris. The rest of the appeal is 
dismissed with costs. The appellant to pay res¬ 
pondents* costs and bear his own. The cross¬ 
objections are allowed to the extent of 1 , 015 /- 
Koris and dismissed to the extent of 1,010/- Koris. 
The sum of 1,015/- Koris is deducted from the 
amount due to the appellant There shall be no 
order as to the costs of cross-objections. The order 
as to costs passed by the lower appellate Court 
ahall remain unaltered. 

Order accordingly. 


A. I. R. (39) 1952 Kutch 13 [C. N. 6.) 

VAKIL, J. C. 

Bhan l i ' Defendant-Applicant, 
tffo!n t tia Thacke r Jivandas Murarji, Plaintiff-Op- 

^^ 951 R€ViSi0n A PP Ucation No. 100 of 1951, D/- 


(a) Transfer oj Property Act (1882), Ss. 105 , 10b 

— According to rent note, rent settled for one year 

— Rent to be paid from month to month as it felt 

due — Tenant to vacate, at any time when called 
upon to do so — Tenancy created held one at will 
and not for fixed period — No notice to quit is 
required — Even after expiry of 12 months, ij 
tenant continues, tenancy still remains tenancy 
at will and does not become tenancy from month to 
month. (Para 2) 

Anno: T. P. Act. S. 105, N. 31 and 32, S. 106, N. 6 

<b) Civil P. C. (1908), S. 115 — Contention that 
rent note on which the suit was filed was inade¬ 
quately stamped cannot be entertained for first 
lime in revision —It is not the matter of exercising 
jurisdiction not vested — Stamp Act (1899), S. 3b. 

(Para 3) 

Anno: Civil P. C., S. 115, N. 2, 10. Stamp Act, 
S. 36, N. 7. 

(c) Houses and Rents — Kutch Rent Control 
Order —Suit for ejectment — It is for defendant 
tenant to contend and show before the Rent Con¬ 
troller that under the Order his lease icas extended 

— Defendant cannot raise the contention for jirst 
time in revision. — Civil P. C. (1908), S. 115. 

(Para 4) 

Anno: Civil P. C. S. 115, N. 2. 

Chhotalal B. Thaclcer, for Applicant; J. G. Vaidya. 
for Opponent. 


ORDER.: The opponent sued the applicant in 
the Court of the Sub-Judge, Anjar to eject the 
latter from the plaint mentioned premises. The 
applicant resisted the suit on various grounds oi 
which those material for the purpose of the pre¬ 
sent revision application arc that the tenancy was 
not terminated by a statutory notice to quit, the 
rent note sued on was inadequately stamped and 
the suit was barred under the Kutch Rent Control 
Order in force in the former Kutch State. 

(2) As regards the first contention, it is clear 
that the rent note sued on created a tenancy at 
will. No doubt in the rent note rent settled was 
for one year but it was to be paid from month to 
month as it became due. It, therefore, does not 
follow that the rent note was executed for a 
fixed period. On the contrary, it was provided that 
the tenant would vacate the premises at any time 
when called upon by the landlord to do so. It 
shows that by the terms of the rent-note a tenancy 
at will was created. As the tenancy created was 
tenancy-at-will, the tenant was not entitled to 
any statutory notice to quit. It was urged that 
the landlord accepted payment of rent even after 
the period of 12 months provided in the rent-note 
expired and hence there was a tenancy from month 
to month which could only be terminated by a 
notice to quit. Even if a rent-note was executed 
for a fixed period, it would not create a tenancy 
from month to month after termination of the 
period, if the tenant agreed to unconditionally 
vacate at any time during that period when called 
upon by the landlord to do so. Thus this conten¬ 
tion is not tenable. 

(3) As regards the contention that the rent-note 

^ffo^- deqU S t€l ^ l tamped ’ ^ is clear that this 
contention should have been raised in the trial 
Court before it was admitted in evidence. This 
c ? n tention showing that the lower Court 
exercised jurisdiction not vested in it by law as 
Court had Jurisdiction to hold that the 
document was adequately stamped. 

J. 4 ' La j^ con tention is on the face of it untenable. 

mfni n0 k e ! dence led t0 show that a matter 
be ^°F e toe Rent Controller. It was 
f? 1 ^ a P pbca ° t contend and show that under 
the Kutch Rent Control Order, the period of his 
lease was extended. He preferred not to lead any 
evidence In the trial Court. y 
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(5) Result is that the present revisions! applica¬ 
tion fails and it is dismissed with costs. 

-v.GJ). Revision dismissed. 


A. I. R. (39) 1952 Katch 14 [C.N.7.] 
BAXI, J. C. 

Govitidji Dosa. Defendant No. 2, Applicant v. 
Xanji Mavji, Plaintiff c:id another, Defendant 
Vo. 2, Opposite Party. 

Civil Revision Application No. 13 of 1951, D. - 
19-7-1951. 

(c) Hindu Law — Partition — Purchase of un¬ 
lit ided interest of coparcener. 

In Kutch, the decisions of the Bombay High 
7ourt are usually preferred where there is a con¬ 
flict of opinion with other High Courts and it is 
desirable to state briefly the reasons when the 
Zourt differs from the Bombay view. According to 
:he Bombay High Court the purchaser of the un¬ 
divided interest of a coparcener should sue for 
general partition and suit for partial partition does 
not lie. (para 5) 

Co) Civil P. C. (1903), O. 6, R. 2 — Objection at 
:tage of arguments. 

Where the defendant dees not take any objection 
jgainst the frame oj the suit in his uritten state - 
nent nor does he seek any issue thereon and gives 
:o opportunity to the plaintiff during the trial 
Ather to amend his plaint or withdraw his suit 
cith permission to bring another suit and the ob- 
ection is sprung on him during arguments, he can- 
:ot be deprived of the results of his labour on an 
objection which takes him by surprise particularly 
when he has on his side a weighty opinion in the 
shape of the Calcutta and Allahabad High Court 
decisions. (Para 5) 

Anno: C. ?. C. O. 6. R. 2, N. 9 

(c) Partition Act (1893), S. 4 — Undertaking 
■ or buying — House occupied by strangers. 

The first condition for the application of Section 
4 is that the applicant should give an uncondi¬ 
tional undertaking to buy the share from which 
he cannot resile. Further the section can protect 
cnly those houses in which the family members 
dwell, but not the houses which have been mort¬ 
gaged with possession to third parties ar.d which 
are let to different persons by the mortgagee. 

(Para 7) 

Anno: Partition Act S. 4, N. 1. 

Jamiatrai G. Vaidya. for Applicant (Defendant 
Vo. 1): Premji R. Thacker, for Opposite Party. 

(Plaintiff). 

ORDER.: The plaintiff claiming to be the 
adopted son of one Mavji Thakershi filed this suit 
n the Court of the Sub-judge, Mundra Taluka for 
partition and separate possession of A share in 
the house. 

(2) Tile house was the undivided familv property 
A the defendant No. 1 and his brother Lalji Dosa. 
lalji's right, title and interest was ordered to be 
:Old in execution of a decree against him. It was 
purchased by one Keshavji Vishanji. This 
Keshavji agreed to convey this interest to Mavji 
•ind assign the certificate of sale to him after it 
was issued by the Court. Accordingly, the certi¬ 
ficate was assigned to Lalji on Jeth Vad 14 St. 1981. 
Lalji had married Mavji's niece. Therefore Mavji 
executed a writing in favour of Lalji Dosa Ex. 22/1 
whereby he undertook that when he sold the in¬ 
terest assigned to him after getting the house 
divided or even earlier, he would set apart the 
.alance of the sale proceeds after deducting his 
:ues and they would be invested and interest naid 
to Lalji for maintenance of his family. 


(3) After Mavji’s death his son the present 
opponent No. 1 filed the present suit. The appli¬ 
cant defendant No. 1 is Lalji’s brother. He mort¬ 
gaged his share in the house by a chit-tham mort¬ 
gage to the opponent No. 2 in St. 1980 and since 
then pays rent to him. He lives in Indore. 

(4) The applicant’s defences were based on 
various grounds. The following are, however, 
material to the present revision. The applicant 
contended that by the document Ex. 22/1 Mavji 
had retransferred to Lalji the interest which he 
(Mavji) had purchased from Keshavji VishanjL 
Mavji’s son the plaintiff applicant No. 1, had, there¬ 
fore, no interest left which he could enforce. It 
was further urged that the present suit for parti¬ 
tion of this specific property was incompetent. The 
plaintiff should have sued for general partition. 
Lastly it was urged that the opponent No. 1 can 
not get a decree for partition by virtue of the 
provisions of S. 4 of the Partition Act. The appli¬ 
cant had also questioned the opponent No. l’s 
adoption: but on this point the Courts below have 
given concurrent findings and the applicants must 
be concluded by them. 

(4) The applicant’s contention is that by the 
agreement Ex. 22/1 Mavji had actually transferred 
his interest in the house to Lalji. There is no sub¬ 
stance in this argument. The document was passed 
without consideration and amounts only to a pro¬ 
mise to pay maintenance to Lalji’s family after the 
house was partitioned and sold by Mavji. There is 
not a word expressive of the transfer of any in¬ 
terest in the house itself to Lalji. 

i5> The second ground of objection is that the 
plantiff who is the purchaser of the undivided in¬ 
terest of Lalji in the house should have sued for 
general partition. Reliance was placed on the 
applicant's behalf on Mulla Hindu Law (10th 
Edition) S. 261 (2). The learned author has 
noticed a divergence of opinion on this point be¬ 
tween the Bombay and Madras High Courts on the 
one hand and the Calcutta and the Allahabad High 
Courts on the other. The latter Courts hold that 
a suit for partial partition lies whereas according 
to the Bombay High Court the purchaser of the 
undivided interest of a coparcener should sue for 
general partition. The Bombay view is in favour 
of the applicant but the learned Civil Judge adopt¬ 
ed the Calcutta view. I may observe that in 
Kutch. the decisions of the Bombay High Court are 
usually preferred where there is a conflict of 
opinion with other Hieh Courts and it is desirable 
to state briefly the reasons when the Court differs 
from that view. But the applicant cannot get 
the benefit of tne Bombay view. He did r.ot take 
any objection against the frame of the suit in his 
written statement nor did he seek *ny issue there¬ 
on. He gave no opportunity to the opponent No. 1 
during the trial either to amend his plaint or with¬ 
draw his suit with permission to bring another 
suit. The opponent No. 1 was allowed to wade 
painfully through the suit, and the objection was 
sprung on him during arguments as the trial 
Court’s judgment shows. He cannot be deprived 
of the results of his labour on an objection which 
takes him by surprise particularly when he has 
on his side a weighty opinion in the shape of the 
Calcutta and Allahabad High Court decisions. 

(6) The last objection taken on behalf of the 
applicant was that the decree for partition was 
against the provisions of S. 4 of the Partition Act. 
This section lays down that where a share in a 
dwelling house belonging to an undivided family 
has been transferred to a person who is not a 
member of such family and such transferee 
sues for partition, the Court shall, if any 
member of the family being a share- 
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holder shall undertake to buy the share of such 
transferee, make a valuation of such share in such 
manner as it thinks fit and direct the sale of such 
share to such share-holder. 

(7) The first condition for the application of 
I this section is that the applicant should give an 
unconditional undertaking to buy the share from 
Iwhich he cannot resile. This condition is absent 
in the present case. Moreover the house has long 
since ceased to be the family’s dwelling house. 
The applicant left for Indore in St. 1980 (1924 A.D.) 
He mortgaged it with possession to another, and 
actually pays rent to the mortgagee for the portion 
which he occupies. There is another tenant also, 
who I am informed, pays rent to the mortgagee. 
A third person has thus actually been introduced 
Into the house and the sanctity of the dwelling 
house occupied by the members themselves is des¬ 
troyed. It is no longer a house in which the family 
or any member of the family dwells or might dwell 
in his capacity as such member. It is in the posses¬ 
sion of a third party and a stranger has actually 
been introduced into it. The section can 
•protect only those houses in which the family 
members dwell; but not the houses which have 
been mortgaged with possession to third parties 
and which are to let to different persons by the 
mortgagee. 

(9) The revision must fail and is therefore 
ordered to be dismissed with costs. 

D.H. Revision disjnissed. 


A. I. R. (39) 1952 Kutch 15 (1) (C. xV 8.] 

BAXI, J. C. 

Usufali Mahamadbhai, Plainlif/-Applicant v. 
Darji Alimamad, Defendant, Opponent. 

Small Cause Revenue Application No. 4 of 1950. 
D/- 28-3-1951. 

Houses and Rents — Kutch House Rent Control 
Order (.2004 St) — Agreed rent in excess of standard 
rent — Suit for arrears of rent—Power of Court to 
give credit for excess rent already paid. 

In a suit for arrears of rent the landlord cannot 
be awarded more than the standard rent even if 
the agreed rent is in excess of the standard rent 
payable under the law in Kutch. But there is no 
provision of the law which authorises the Court to 
compel the landlord to refund the rent paid in 
excess of the standard rent. Hence where the Court 
gives credit to the defendant for the amount paid 
in excess, in such suit especially when there is no 
counter-claim of the defendant, the order is with¬ 
out jurisdiction and must be set aside. (Para 3) 

Jadavrai K. Dholakia, for Applicant; Krishnaldl 
P. Kotwal, for Opponent. 

ORDER.: The present revision arises out of a 
suit for recovery of arrears of rent of a room which 
the applicant filed against the opponent The 
tenancy commenced from Posh Sud 1st 2003 The 
opponent had executed a rent note by which he 
agreed to pay Koris 25/- per month to the appli¬ 
cant. Six months- rent It is admitted had been 
duly paid. That is the rent was paid up to Ashad 
Sud 2 St. 2004. Thereafter the opponent used to 
make payments. He is a tailor and used to sew 
ine applicant's clothes and the opponent’s labour 
charges were credited towards the rent. The appli¬ 
cant maintained an account in which these pay- 

o hl JIf , been credited - The applicant claimed 
mat Rs. 164/- were due to him on this account The 
produced a counter-part of the account 
’Smcn the applicant gave him. There was a 

■flerence of Rs. 10/- in the two accounts and the 


learned Judge accepted the counter-part and helc 
that Rs. 154/- were due under this account. 

(2) He however reduced the applicant's claim 
to Rs. 33/10/-. This was because in Kutch a law 
for the control of house rents was enacted in 
Bhadarwa Sud 2 St. 2004. According to this law. 
the landlords were prohibited from charging rent, 
in excess of the standard rent, which was the rc-nr 
charged in St. 1999. Now the standard rent of thi 
room let to the opponent would be 15/- Koris pe; 
month according to this rule as that was the rent 
which was being charged for it in St. 1999. The 
learned Judge, therefore, reduced the rent from 
Koris 25 to 15. He held that the applicant has 
received rent for the first 29 months at the rate 
Of 25/- Koris and for the next 8 months at the 
rate of 24/- Koris recovering in all 10/- Koris per 
month in excess of the standard rent for the first 
29 months and 9/- Koris for the next 8 months 
He gave credit to the opponent for this excess rent 
received by the applicant in the account and held 
that only Rs. 33-10-0 remained due to the applicant 
for which amount he passed a decree. The appli¬ 
cant has applied in revision against this order. 

(3) The only point argued in this revision was 
that though the rent received by the applicant ex¬ 
ceeded the standard rent, the learned Judge had no 
jurisdiction to compel the applicant to refund it 
by crediting the excess in the account. The argu¬ 
ment means that once the tenant pays the rent 
even if it is excess of the standard rent the 
Court has no power to compel the landlord to re¬ 
fund it. This argument appears to me to be quite 
sound. It is true that the landlord cannot be 
awarded more than the standard rent by the Court. 
But there is no provision of the law which autho¬ 
rises the Court to compel him to refund the rent 
if it is already paid to him. Besides before the 
opponent can be allowed to claim the refund, he 
should put in a counter-claim and pay proper court- 
fees thereon. The learned Judge's order must, 
therefore, be set aside. 

(4) The next question is what order should be 
passed. The applicant has not stated actually for 
how many months the rent is due. He has, how¬ 
ever, shown that Rs. 154/- are due as arrears of 
rent. The case will, therefore, be remanded to the 
learned Judge who will calculate the period for 
which the arrears are claimed and shall pass a 
decree for the plaintiff for rent for that period at 
the rate of 15/- Koris per month. The opponent 
shall pay the applicant's costs of this revision. 

KS- Case remanded. 



A. I. R. (39) 1952 Kutch 15 (2) [C, N. 9.1 

BAXI, J. C. 

Mangharia Dada Bhachu, Accused-Applicant v 
The State. 

Criminal Revision Application No. 26 of 1951 D - 
20-7-1951. 

Evidence Act (1872), Ss. 101 to 103 and 114 — 
Presumption and onus of proof — Influx from 
West Pakistan Act (1947), S. 5 

Where in a prosecution under S. 5, Influx from 
West Pakistan Act, the accused admits that his 
property had been taken over by the Government 
as evacuee property and the accused has not ob¬ 
jected to such action of the Government till then 
it must be presumed that he has accepted the order 
of Government as correct and that he is an cya- 
cuee. The burden of rebutting the presumption by 
proving that he was in fact not an evacuee or that 
he had not migrated to Pakistan lies on the 
accused. (Para 4 > 

Anno; Evidence Act. Ss. 101 to 103, N. 4; S. 114. 

i* , 00. 


16 Kutch Shamehulal Bhaichand v. Chunilal Batanshi 


A. LB. 


.V. M. Mehta lor Applicant; C. P. Pandya, for the 
State. 

ORDER.: This application is against the appli¬ 
cant's conviction and sentence passed by the First 
Class Magistrate, Bhuj Taluka under Section 5 of 
the Influx from West Pakistan Act. 

(2) The case for the prosecution was that the 
applicant left India for West Pakistan about 14 
months before the Sling of the information and he 
returned to Kutch without a permit. • 

«3 > It is admitted by the applicant that some 
property belonging to his deceased father in which 
ne nas an interest as his heir was taken over by 
the Government as Evacuees Property in Novem¬ 
ber, 1949. The applicant has raised no objection 
against the attachment till now. His defence 
was that he was in Jamsalaya in Saurashtra during 
all this time. The learned Magistrate argued that 
u the applicant was in fact in Jamsalaya as he 
alleges he woud surely have raised objections 
against the attachment of his share. The learned 
Magistrate, therefore, disbelieved the defence and 
held the applicant guilty under the Act. 

(4) It was urged on the applicant's behalf that 
tlie learned Magistrate erred in presuming that 
tiie applicant was in West Pakistan merely on the 
strength of the attachment of his deceased father's 
property. He should have insisted on definite evi¬ 
dence of the applicant's departure for Pakistan 
or his return therefrom. I do not agree. If a 
man's property is taken under attachment and he 
does not protest against the order the presumpl.on 
is that he has accepted its correctness. The apoh- 
cant must, therefore, be presumed to have been 
an evacuee. It is open to him to rebut this pre¬ 
sumption by showing that he was in fact not an 
evacuee nor had he migrated to Pakistan. But the 
burden of proving this is on him. The learned 
Magistrate has not accepted his defence that he 
was in Jamsalaya. The question whether he was 
in Jamsalaya or not is one of fact and the Magis¬ 
trate's finding concludes the applicant. 

(5) The applicant has thus failed to rebut the 
presumption arising out of the order of attach¬ 
ment and he must fail. This revision is accord¬ 
ingly ordered to be dismissed. 

v c Revision dismiss’d. 


A. I. R (391 1952 Kutch 16 (1) [C. N. 10.1 

BAXI, J. C. 

Xethu Jasang, Accused-Applicant v. The Kutch 
Government. 

Criminal Miscellaneous Case No. 11 of 1950, D - 


12-3-1951. 

Criminal P. C. (1898), S. 353 - Case posted for 
hearing on 28th - Magistrate examining certain 
prosecution witness on his request on - 5th in ao- 
sense of accused and relying on his testimony for 
conviction — Procedure field illegal (Para 3) 
Anno: Criminal P. C. S. 353, N. 4, Pt. o. 


Manharrai M. Mehta, for Applicant; C. P. Pandya. 
Public Prosecutor, for the Kutch Govt . 


ORDER.: The applicant was tried by the 
Khadir Mahalkari under Sections 379-411, I.P.C., 
During the progress of the trial he adopted certain 
procedure which resulted in the present application 
for transfer of this case to another Court. This 
Court ordered stay of the trial, but before the order 
could be communicated to the Mahalkari, he had 
disposed of the case. It Is now urged that this 
Court can in the exercise of its revisional jurisdic¬ 
tion quash all proceedings and should order the 
applicant to be acquitted. 


(2) A copy of the application was sent to the 
Mahalkari for remarks. The application makes 
specific allegations of illegal procedure adopted by 
tne Mahalkari. He has sent his explanation. He 
does not meet the main point of the complainant 
viz., adoption of the illegal procedure and writes 
that he has given his decision after perusal of the 
papers in good faith. His reply impliedy admits 
the various illegalities committed in the trial. 

(3) The first complaint was that the prosecution 
cited a witness named Rabari Bhachu. This witness 
appeared before the Court and requested that he 
snouid be examined at once. He made this re¬ 
quest on 24-10-1950. Now the case was posted for 
hearing on 28-10-1950 and the accused was inform¬ 
ed of this date. But the Mahalkari examined this 
Bhachu on the next day in the absence of the 
accused. The proceeding of 24-10-1950 shows that 
the Mahalkari tried to secure the attendance of 
tne accused by instructing the Jamadar to inform 
him of the proposed examination of this witness. 
The Jamadar informed him that the accused had 
gone to Waghad. Thereupon the Mahalkari de¬ 
cided to examine this witness in the accused’s 
absence. The Mahalkari’s proceeding was quite 
illegal and he could not hear the case in the ab¬ 
sence of the accused. What is more the Mahal¬ 
kari has relied upon the testimony of this witness 
in convicting the accused. This is quite illegal. 

(4) The next point was that the Mahalkari did 
not frame a charge and refused to recall the prose¬ 
cution witnesses for the accused’s cross-examina¬ 
tion. This too is quite illegal and vitiates the 
trial. 

(5) The learned Public Prosecutor agreed that 
the procedure adopted was quite illegal. 

(6) A question was raised that the present 
Mahalkari was not invested with powers of a 
Magistrate, and he had no jurisdiction to try the 
offence. The Public Prosecutor agreed that this 
was so. 

(7) The result is that the trial is full of ille¬ 
galities and the conviction must be set aside. I 
understand that the applicant has already under¬ 
gone the sentence. There is. therefore, no point 
in ordering his re-trial. The conviction, is there¬ 
fore. set aside and the applicant is ordered to be 
acquitted. 

D.R.R. Conviction set aside. 


A. I. R. (39)1952 Kutch 16 (2) (C. N. 11/ 

BAXI. J. C. 

Shambhulal Bhaichand and others, Plaintiffs - 
Applicants v. Chunilal Ratanshi and others. De - 
fendants-Opposite Party. 

Civil Revision Application No. 89 of 1950, D/- 
28-2-1951. 

Evidence Act (1872), S. 116 — Tenant accepting 
lease — He cannot deny landlord's title even if not 
let into possession. 

A tenant who executes a lease but has not been 
let into possession by the lessor is estopped , 
from denying the lessor's title, except on proof of 
ignorance of the lessor's title or fraud , misrepre¬ 
sentation or any matter which renders the con¬ 
tract voidable. A!R (4) 1917 Mad 789 (2) FB, Rel. 
on. 

Thus where ' A' executes a usufructuary mortgage 
in favour of ‘B’ and delivers possession to ‘B’ and 
accepts its lease from ‘B’, he is estopped under 
S. 116 from pleading his superior title on the 
ground that the mortgage not being registered, the 
mortgagee could not grant him any lease or that 
‘A' was not given possession of the leased property , 
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whpn 'B' sues for possession on the basis of the 

'SSL &*$* w »•» »* />'*'*> 

Afod 321. Disting. (Paras 4. 7, 8) 

Anno: Evidence Act S. 116, N. 10. 

Surji U. Bhansari, for Applicants; Nanalal V. 
Bhatt, for Opposite Party. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

“ (15) 37 All 557: (AIR (2) 1915 PC 96) 

(Pr 5) 

C17) 40 Mad 561: (AIR (4) 1917 Mad 789 (2) FB) 

(Pr 3) 

(’45) AIR (32) 1945 Mad 321: (ILR (1946) Mad 44) 

(Pr 8) 

(•37) AIR (24) 1937 Nag 265: (ILR (1937) Nag 

346) (Pr 7) 

ORDER.: The plaintiffs filed the suit in the 
Court of the Sub-judge, Rapar for possession of a 
certain dwelling house on the strength of a rent- 
note executed by the defendants after executing 
a document of vatantar (usufructuary) mortgage 
in the plaintiff No. l’s favour. The mortgage docu¬ 
ment was unregistered and is inadmissible to prove 
the mortgage. The suit however has been based 
on the rent-note. 

(2) The Court of the first instance as well as 
the first appellate Court dismissed the suit. They 
held that though the defendant had accepted the 
position of a tenant by executing the rent-note, he 
was not let into possession by the plaintiffs and 
could show that they had no title to the property. 
S. 116 of the Indian Evidence Act did not estop 
him from denying their title. The present re¬ 
vision is against the decree of the lower appellate 
Court The defendant died during the pendency 
of the suit and the opponents were impleaded as 
his legal representatives. 

(3) It is urged on behalf of the plaintiffs that 
the execution of the rent-note created an absolute 
estoppel against the defendant, even though he 
was not let into possession by the plaintiff. Reli¬ 
ance is placed upon the Full Bench case of the 

^Madras High Court ‘Venkata Chetty v. Aiyanna 
Gounden', 40 Mad 561. 

(4) This case lays down the principle that’ a 
tenant who executed a lease but had not been led 
into possession by the lessor was estopped from 
denying the lessor’s title, except on proof of ignor¬ 
ance of the lessor’s title or fraud misrepresentation 
or any matter which rendered Che contract void¬ 
able. 

(5) It cannot be urged in this case that the 
lease was executed under ignorance of defect of 
the plaintiffs’ title. No fraud in the execution of 
the rent-note has been established. All that can 
be said for the defendant is that the plaintiffs did 
not let him in possession. The Madras Full Bench 
decision covers this point. In that case Phillip, J., 
thought that the words, “commencement of 
tenancy” occurring in S. 116 of the Indian Evidence 
Act need not necessarily be interpreted as applying 
to the time when the tenant was first let into 
possession. He thought that what was pertinent 
lor consideration was not whether the tenant had 
neoi let into possession but whether a new tenancy 
had arisen. If it was proved that there was a new 
J^nancy then the tenant was estopped from deny- 

his landlord's title at the commencement of 
2? i« whether he was let into possession by 
jus landlord or not. The tenant took advantage 

of ^ landlord to obtain his 

' ^t^>S erefo i‘ e ^,_ long 85 he wished to hold 
property under the lease, he could not be 

kk l anc U° r d had no right to 
iw What he must do before he can deny 
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his landlord’s title is to deliver possession of the 
property to his landlord. He referred to the PC 
Case of ’Mt. Boas Kunwar v. Desraj Ranjit Singh’, 
37 All 557, where their Lordships had observed that 
a tenant who had been let into possession could not 
deny his landlord’s title however defetcive it might 
be so long as he had not openly restored possession 
by surrender to his landlord. The learned Judge 
explained that their Lordships did not appear to 
have placed any emphasis on the words, “let into 
possession” and the principle would apply equally 
whether the tenant was let into possession or was 
continued in possession. 

(6) Now it cannot be disputed in the present 
case that a new tenancy was established by the 
rent-note. It is true that it was contemporaneous 
with the unregistered mortgage and may even be 
regarded as forming part of the mortgage trans¬ 
action. But the creation of the mortgagee’s title 
and delivery of possession to him are independent 
parts of that transaction. The unregistered mort¬ 
gage may not create any title in the mortgagee; 
but if he is put into possession, he can exercise 
all the rights of a person in possession until a 
person with a superior title evicts him. The de¬ 
fendant accepted a derivative title from the plain¬ 
tiffs by accepting the position of their lessees and 
he cannot assert his superior title until he surren¬ 
dered his lease and gave back possession. 

(7) The learned pleader for the opponents re¬ 
lied upon ’Rashid v. Hussein', AIR (24) 1937 Nag 
265. In that case, the landlord had set up an oral 
tenancy following a contract of sale, by the tenant 
to the landlord. The tenant denied the tenancy and 
stated that the supposed contract was bogus and 
was not followed by any tenancy. The Court held 
that S. 116 could not prevent the defendant from 
denying the existence of tenancy. In the present 
case the execution of the lease is admitted. The evic¬ 
tion is sought to be resisted on the ground that 
as the plaintiffs had no title they could not 
validly create tenancy. This is a different ques¬ 
tion altogether. If the defendant had shown that 
the infructuousness of the mortgage on account of 
want of registration had the legal effect of prevent¬ 
ing the lease from coming into existence he would 
have succeeded in his defence; but the tenancy 
can exist without the plaintiffs having a good title. 
This case therefore does not apply. 

(8) The case of 4 Mahomed Hussein v. Abdul 
Gafoor’, AER (32) 1945 Mad 321, was also referred 
to on behalf of the opponents. The High Court 
held in that case that if the lessee acquired an 
interest in the leased property after the lease, he 
could not be estopped from enforcing that title 
agains the lessor. S. 116 estopped a tenant from 
denying the landlord’s title at the commencement 
of the lease: but it could not prevent him from 
asserting a title subsequent to the lease, nor did 
it prevent him from pleading that the title of the 
original lessor had since come to an end. This case 
obviously does not apply for it is nobody’s case here 
that the defendant acquired a title subsequent to 
the lease or that the plaintiff’s title had since comei 
to an end. The defendants' case was that the plain-j 
tiffs had no title at the commencement of the! 
lease and it continued to vest in him. The prin-j 
ciple of the Madras Full Bench case, therefore* 
applies to the present case. 

(9) I am unable to accept the learned District 
Judge's finding. The revision must be allowed. 
The decree of the lower appellate Court is set 
aside, and a decree as prayed by the plaintiffs shall 
be passed. The defendants shall pay the plaintiffs* 
costs throughout including the costs of this re¬ 
version. 

D.RJi. Revision allowed. 
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A. 1. h (37) 1952 Kutch 18 [C. N. 12.] 
VAKIL J.C. 

Kanaiyalal Pranjivan, Appellant, v. Dhanji 
Gokalji and another Respondents. 

Second Appeal No. 12 of 1951, D/- 18-12-1951. 

(a) Civil P.C. (1908), O. 41 R. 2 — Appellate 
Court's power to raise points *suo molu'. 

O. 41, R. 2 enables an appellate Court to raise 
‘suo 77 wtu' points not raised in the memo oj ap¬ 
peal and decide the appeal on these points, pro¬ 
vided these points are apparent on the face of 
record. But pure questions of fact, or mixed ques¬ 
tions of law and Jact cannot be raised *suo molu 
if not raised in pleadings and consequently not 
made a subject matter of an issue in the trial 
Court. (Para 3) 

Anno: C. P. C., O. 41 R. 2 N. 7 Pt. 1. 


(b) Hindu Law—Partition — Bombay and 
Madras Schools — Mortgagee of coparcenary 
property — Mortgagee entitled to possession — 
Right to sue for partition. 

According to Mitakshara law applied in Bom¬ 
bay and Madras where the undivided interest 
of a coparcener has validly passed to a stranger 
either by operation of law or by private con¬ 
tract, he is entitled to claim a partition as 
against other coparceners and to enforce it by 
a suit. This is on the principles that a copar¬ 
cener can sell, mortgage or otherwise alienate 
for value his undivided share in coparcenary 
property but a stranger alienee of such a share, 
if he has riot obtained possession, is not entitled 
to be put in joint possession, with other copar¬ 
ceners. A mortgagee entitled to possession un¬ 
der the deed of mortgage cannot be awarded 
joint possession with non-alienating copar¬ 
ceners, his obvious remedy would be to sue for 
partition. AIR (20) 1933 Bom 121, Rel. on. 

(Para 4) 

(c) Hindu Law — Schools of — Law appli¬ 
cable to Kutch. 


For the application of the principles of Hindu 
Law, Kutch is regarded as part of Bombay. 

(Para 4) 

(d) Transfer of Property Act (1882), S. 68(1) 
(d) — Mortgage of undivided share of copar¬ 
cenary property — Right to recover mortgage 
money. 

The expression ‘mortgagee being entitled tc 
possession of the mortgage property 1 means not 
only that under the terms of the mortgage, the 
mortgagee is entitled to possession but he ii 
also entitled to possession according to law 
Therefore, a mortgagee of an undivided 
share of coparcenary property not being en 
titled under Hindu Law to joint possession , can¬ 
not recover mortgage money under S. 68(1) (d). 

a * (Para 5) 

Anno: T.P. Act. S. 68 N. 5. 

J. K. Dholakia , for Appellant; N. V. Bhatt 
for Respondents. 

Case referred to: 

( 33) AIR (20) 1933 Bom 121: (144 Ind Cas 456) 

JUDGMENT: This second appeal arise^out 
of a suit brought by the appellant, as a mort¬ 
gagee of one-third share in the plaint mentioned 
OTfc ’ ^ art u ition and . separate possession 

and throo e ^ ,rd - hare ; aga,nst the re spondents 
and three others in actual possession The suit 

was resisted principally by the respondents on 

Erounds which „ e ed not be stated^ the d°s 


posal of this appeal. The suit was decreed by 
the Trial Court. On appeal, the District Judge 
raised ‘suo motu’ a point about tenability of the 
suit for partition brought by a mortgagee of 
an undivided share of coparcenary property. 
The District Judge answered that question in 
the negative and without going into the merits 
of the appeal, allowed it and dismissed the ap¬ 
pellant's suit with costs throughout. 

(2) Two points were urged by the learned 
Advocate for the appellant before me. Firstly l 
it was urged that the lower Court erred in rais¬ 
ing the point stated in the preceding 
para when it was not raised by respon¬ 
dents in their written statements in the 
trial Court nor in their memo of appeal 
to the District Court. Secondly, it was urged 
that the lower Court erred in holding that a 
mortgagee, like a purchaser, was not entitled 
to sue for partition and separate possession of 
the undivided share mortgaged with him. 

(3) As regards the first point, Order 41 Rule 
2 C. P. C. provides that the Appellate Court, 
in deciding the appeal, shall not be confined to 
the grounds set forth in the memo of appeal. 
This provision of law enables an appellate 
Court to raise ‘suo motu* points not raised in 
the memo of appeal and decide the appeal on 
these points, provided these points are apparent 
on the face of record. For instance, an appeh- 
late Court can ‘suo motu* raise and consider 
a point about limitation even though not raised 
before it or before the trial Court if the facts 
are clear from the record. Pure question of 
fact, or mixed questions of law and fact can¬ 
not be be raised ‘suo motu* if not raised jn 
pleadings and consequently not made a subject 
matter of an issue in the trial Court. 

A question whether a mortgagee of the un¬ 
divided interest of a coparcener in joint family 
property is entitled to partition and separate 
possession can only be raised on the assump¬ 
tion that the property had retained the charac¬ 
ter of coparcenary property on the date of the 
suit. The appellant had nowhere admitted in 
the plaint that he had taken mortgage of an un¬ 
divided share of coparcenary property. The 
plaint having proceeded on the basis that the 
appellant’s mortgagor and the respondents were 
tenants-in-common, the lower Court was not 
justified in assuming without any distinct piead¬ 
ding of the respondents to that effect that the 
property was coparcenary property and in rais¬ 
ing the point on the decision of which the appeal 
turned. 

(4) As regards the second point, the Mitak¬ 
shara law applied in Bombay and Madras is 
that where the undivided interest of a copar¬ 
cener has validly passed to a stranger either by 
operation of law or by private contract, he is 
entitled to claim a partition as against other 
coparceners and to enforce it by a suit. This 
is on the principle that a coparcener can sell, 
mortgage or otherwise alienate for value his 
undivided share in coparcenary property but a 
stranger alienee of such a share, if he had not 
obtained possession, is not entitled to be put in 
joint possession with other coparceners. For the 
application of the principles of Hindu Law, Kutch 
is regarded as part of Bombay and the princi¬ 
ple of law stated above is applicable also to 
the State of Kutch. 

The District Court thought the principle of 
law above staled was applicable only to a pur¬ 
chaser and not to a mortgagee. If a mortgagee, 
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. . • n fUp mortgage property to the mortgagee 

to .possession under the deedlo ^ without disturbance by Ws co-sharer. ^I£ the 


chariar's work on Hindu 
is observed that 


arises This is the reason why a distinct 
STb made between a stranger purchaser 


- observeu wav tinn is maae dbiwbcu a ‘ jk * w **o v * *■-, 

“thLs right is available even to a mortgagee had not obtained possession and one who 

interest who has got a right w 0 nossession. A stranger-purchaser 


of a coparcener’s interest who has goi a n* 
to possession under the deed f motftgage 


has obtained possession, a 

who has not obtained possession cannot be put 


” Sned author has based this observation possession. But if he has obtained 

on 'MOTI MEGHAJI v. AMARCHAND, AIR poss ession, the non-alienating coparceners can 
iq33 Bom 121. The District Judge refused ^ put in j 0 int possession with him. It is thus 
to follow this ruling of the Bombay High Court evident that the mortgagee would not be en- 
observing that the said ruling was based on titled to reC over mortgage money and he would 
Sprtion 263(1) of the work on Hindu Law by w ithout a remedy, if he is not entitled to a 
Mulla and that the attention of the l. ear °®^ remedy of partition. 

judges who _ decided the ; case _ was not invited ( Result i? that the _decree of the District 


rulings of other High Courts.the 55 tr ‘ c ‘j u ^ disposed of according to law. As the appeal 
would have been well ^visedm^ following this ^ a ^ raised by the District Court 


vvuuiu ----- .u lurneu oil a yumi ‘“‘ecu -J ..... — — - 

ruling of the Bombay High of th ? H ?gh ‘ su0 motu ’- there shaU be n0 order aS t0 th ® 
sence of any ruling on the subject of this High ^ Qf this second appea ]. 

Court or of any other High Court. It was an Decree set aside 

error to think that the Bombay authority was V.R.B. _Decree set aside. 

based on S. 263(1) of MuUa’s work on Hindu 

Law. In the Bombay case it was observed as sir (qqi iqro Kntnh 19 fr,. N. 7 .1.1 


U “Our attention has been drawn to two rulings 
in which lessees from coparceners wer e held 

. at ... _1 


A. I. R. (89) 1982 Kutoh 19 [C. N. 13.] 

BAXI, J. C. 

Sorthia Hadia Ruda Daya, Defendant-Applicant 


competent to maintain suits for partition and v , Karamshi Memraj, Plaintiff-Opponent. 
possession and this supports the view that civil Revis j on Application No. 33 of 1951, D/- 
a mortgagee who is entitled to possession 23 - 7 - 1951 . 

must be h^d ccmpetent to maintain a suit LandlQTd and tcnant _ Suit ]QT ejectment by 
The District Judge then referre d to'the tenant against lus sub-tenant after expiry of sub- 

ple of law enunciated in S. 263 (2) of the work tenancy _ sub-tenant if can plead that he had 
on Hindu Law by Mulla and observed that a taken fresh lease from, landlord direct — Liability 
mortgagee was only entitled to a share in the (Q restore possession — T. P. Act (.1882), S. 108 (m) 
coparcenary property if the coparceners parti- _ Evidcnce Act (1872), S. 116. 

section provide? that?Mortgagee 7 of ^specific In a •*& f° r ejectment by a tenant against his 

n^nnortv w HA richf n^ that orooertv if in a sub-tenant on the ground of expiration of the sub- 
property has no right on that property U in a sub-tenant cannot plead that the 

S2ari2 plaintiff’s title to the property had come to an 
other coparcener. That question did not arise gnd &J/ fl Jiofice fr(m the i aildiord and that lie liad 

obtained a fresh lease direct from the landlord . 


in the present case. 


(5) The District Judge felt embarrassed as TJie defendant being the sub-tenant of the plaintiff, 
there was no other decided case holding that a tfte landlord cannot terminate the sub-tenancy by 
mortgagee of an undivided interest of a copar- a and therefore there being no threat of 

cener in joint family property was entitled to ouster from the landlord the defendant cannot set 
partition. He was not able to cite a single up the landlord's title in answer to the claim o/ 
authority to the contrary. Reason is that very the plaintiff to whom he is bound to restore posses- 
few cases in which a mortgagee has to sue for S ion under S. 108 (m) T. P. .Act. AIR (13) 1926 
partition comes before the law Courts. A per- Mad 187 t AIR (38) 1951 Mad 284; AIR (26) 1939 
son may not enter into a mortgage transaction All 670 and AIR (18) 1931 Lah 243 , dist. (Para 6) 
of this type unless h e is sure to get possession. k. N. Mankad, for Applicant; p. p. Vaidya, for 
In the present case, the mortgage was ‘Vatan Opponent. 
dar* for 99 years. The mortgagee had to remain cases referred to • 

in possession and enjoy the usufruct in lieu of (Arranged in order of Courts, and in the Courts 
interest for 99 years. On termination of the chronologically. List of foreign cases referred to 
period of 99 years, there was no obligation to com es after the Indian Cases) 
pay the mortgage amount though the mortgage (’39) AIR (26) 1939 All 670: (186 Ind Cas 274) 
i could be redeemed by the mortgagor. If such (P r g) 

a mortgagee were not to get possession by par- C31) AIR (18) 1931 Lah 243: (133 Ind Cas 653) 


tition when he cannot be allowed joint posses¬ 
sion, he would be without a remedy. 

The District Judge thought that his remedy 


(Pr 6) 

(’26) AIR (13) 1926 Mad 187: (91 Ind Cas 1024) 
.. .... 6 ) 


Would be to sue for mortgage amount under CM) AIR (38) 1951 Mad 284: (1950-2 Mad L Jour 


S. 68(D) of the Transfer of Property Act. The 
expression “mortgagee being entitled to posses- 


605) 


(Pr 6) 


ORDER.: This revision arises out of the plain- 


sum of the mortgaged property” means not only tiff-opponent’s suit for possession of a certain shop 
®at under the terms of the mortgage, the mort- and furniture and for arrears of rent. The plain- 
§ggee is entitled to possession but he is also tiff is the tenant of the shop from the owner Cham- 
gSjUled to possession according to law. It is Pabai Devjji. The defendant was its sub-tenant 
F -Vthat t^ e mortgagor has to secure posses- under a rent-note executed by him in the plaintiff’s 
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favour. On the expiry of the sub-tenancy the 
plaintiff served the defendant with a notice to 
quit. The defendant did not vacate the shop. The 
plaintiff has, therefore, filed tire present suit. 

(2) The trial Court as well as the learned Dis¬ 
trict Juage in appeal gave a decree against the 
defendant who has now applied in revision. 

(3) The defendant applicant's contention is that 
the original landlord’s attorney Bhagwanlal had 
terminated the plaintiff's tenancy by a notice. 
Bhagwanlal had also given a notice to the defen¬ 
dant. The latter thereafter executed a rent-note 
directly in favour of the landlord and had ceased to 
be tire plaintiff's sub-lessee. It is contended that 
the plaintiff’s title to the shop came to an end by 
Bhagwanlal's notice and as the defendant had ob¬ 
tained a fresh lease from the landlord direct, he 
had ceased to be the plaintiff's sub-lessee and could 
not be ejected from the shop. 

(4) Having taken the sub-lease from the plaintiff 
it was the defendant’s duty under S. 108 (m) of 
the T. P. Act to restore possession to him on the 
expiration of the sub-lease. It has to be seen whe¬ 
ther the landlord's notice to the plaintiff and the 
defendant and the attornment by the latter in 
favour of the landlord can have any effect on this 
obligation. 

(5) Though the landlord had served a notice on 
the plaintiff, the question whether it terminated 
the plaintiff's tenancy cannot be decided as he has 
mot been impleaded in this suit. Besides the de¬ 
fendant cannot thereby get a right to run to the 
landlord and obtain a fresh lease and thus defeat 
the plaintiff’s right to recover possession from him. 
The defendant cannot set up the landlord’s title 
without first restoring possession to the plaintiff. 

(6) But cases have been cited before me where it 
has been decided that where the sub-tenant is 
ousted by the title paramount or where the holder 
of the paramount title has been armed with a legal 
process which cannot be legally resisted and 
threatens to put him out of possession, he can 
attorn to the true owner and set up the title of the 
true owner as an answer to the plaintiff’s suit. The 
threat of ouster under the circumstances has been 
held to be equivalent to ouster and the tenant who 
attorns to the true owner under these circumstances 
without being actually dispossessed by the latter 
is treated as if he had been actually dispossessed. 
'Alaga Pillai v. Ramaswami Thevan’, AIR (13) 1926 
Mad 187, 'Chokklingam Pillai v. Ganesha Shanmu- 
ghasundaram’, AIR (38) 1951 Mad 284. 'Ram Rek- 
ha Mai v. Munnalal', AIR (18) 1931 Lah 243 and 
‘Luckman Chaplain v. Pearylal’, AIR (26) 1939 All 
670. In this case, however, there was neither ouster 
of the defendant by the landlord nor even the 
colour of a threat of ouster. The defendant was 
the plaintiff’s sub-tenant and the landlord could 
not terminate the sub-tenancy by notice. The land¬ 
lord's notice to the plaintiff could not arm him 
with any legal process by which he could have 
evicted the defendant. There was, therefore, no 
threat of ouster, the defendant could not set up the 
landlord’s title in aaswer to the plaintiff to whom 
he was Dound to restore possession. 

(7) The revision is, accordingly, dismissed with 
costs. 

K.S. Revision dismissed. 


A. I. R. (39) 1932 Kutch 20 [C. N. U] 

VAKIL J.C. 

Abdalla Fazal, Applicajit v. Virji and others 
Opponents. 

Civil Revn. Appln. No. 88 of 1951, D/- 
26-12-1951. 


Virji (Vakil J. C.) A.I.R. 

(a) Civil P.C. (1908), Ss. 47 and 115 - Ex¬ 
cess of execution — Revision. 

Where the application was made by the op¬ 
ponents for restitution of money wrongly re¬ 
covered by the applicant on the averment that 
he was awarded by the Judicial Commissionefs 
Court his costs of all the three Courts, and the 
Court ordered the applicant to refund to the op¬ 
ponents the excess amount realised in execution, 
the question raised is as to excess of execution 
and as such it is one relating to execution of the 
decree between parties to the suit under S. 47, 
Civil P. C. The applicant, aggrieved by the 
order, should prefer an appeal , and a revision 
petition to the Judicial Commissioner's Court is 
incompetent. (Para 3) 

Anno: C. P. C., S. 47 N. 35, 84; S. 115 N. 8. 

(b) Civil P. C. (1908), S. 115 — Revision — 
Return for presentation to proper Court. 

An application for revision cannot be order¬ 
ed to be returned for presentation to the pro¬ 
per Court as an appeal. An application for 
revision may be treated as a second appeal or 
vice versa by the High Court entertaining it 
for its disposal, as errors of procedure cannot 
be allowed to defeat the ends of justice. But 
an application for revision which is incompe¬ 
tent cannot be treated as an appeal which would 
not lie to the High Court, for making an order 
for its presentation to the proper Court. 

(Para 4) 

Anno: C. P. C., S. 115 N. 18. 

(c) Civil P.C. (1908), S. 35 — Cost of success¬ 
ful party — Order of Court — Interjnetation. 

The High Court allowed the review applica¬ 
tion and made the following order: "The dec- - 
rees of the Courts below are set aside and op¬ 
ponents' suit is ordered to be dismissed with 
costs throughout. The opponents shall pay the 
applicant's costs of the revisionThe execut¬ 
ing Court interpreted the order of the High 
Court as awarding to the applicant only the 
costs incurred by him in the High Court. 

Held that there was no intention on the part 
of the High Court to make any departure from 
the well recognised principle that a successful 
party is entitled to his costs throughout except 
when it is expressly otherwise provided. The 
last sentence was added out of superabundant 
caution. (Para 5) 

Anno: C. P. C., S. 35 N. 7. 

L. L. Thacker, for Applicant; P. P. Vaidya 
for Opponents Nos. 1/1, 1/2 , and 2. 

ORDER: This is an application for revision 
of an order dated 13-5-51 made by the Sub¬ 
ordinate Judge, Mundra, in execution petition 
No. 28 of 1951. 

(2) Opponents 1 and 2 sued opponent 3 and 
the applicant for possession of a ‘vandah’. The 
trial Court and the District Court decreed the 
suit. The applicant filed Civil Revision Appli¬ 
cation No. 131 of 1950 against the decree passed 
by the trial Court and confirmed by the District 
Court. This Court allowed the application and 
made the following order: 

“The decree^ of the Courts below are set aside 
and opponents’ suit is ordered to be dismissed 
with costs throughout. The opponents shall 
pay the applicant’s costs of the revision.” 

The applicant filed execution petition No. 24 
of 1951 against opponents 1 and 2 (original 
plaintiffs) to recover his costs of three Courts. 

In execution of a warrant issued, the entire 
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amount claimed was realised from the oppo¬ 
nents 1 and 2. The opponents then applied on 
2-5-51 to the executing Court for an order for 
restitution of the amount recovered from them 
except a sum of Rs. 56/8, contending that the 
applicant was allowed costs incurred in this 
Court only and not in the two Courts below. 

The executing Court interpreted the order of 
this Court set out above as awarding to the 
applicant only the costs incurred by him in 
this Court. It, therefore, ordered the appli¬ 
cant to refund to the opponents the remaining 
amount realised in execution. Aggrieved by 
above order made by the executing Court, the 
applicant has approached this Court for revi¬ 
sion as stated in para one above. 

(3) A preliminary objection as to maintaina¬ 
bility of the present application for revision was 
raised by the learned Advocate for the oppo¬ 
nents. The application dated 2-5-51 was made 
by the opponents for restitution of money 
wrongly recovered by the applicant on the aver* 
ment that he was awarded by this Court his 
costs of all the three Courts. The question 
raised was as to excess of execution and as 
such it was one relating to execution of the de¬ 
cree between parties to the suit under S. 47 
CiP.C. Determination of such a question is a 
'decree' as defined by S. 2(2) of the Code. It 
follows that the applicant, aggrieved by the 
order, should have preferred an appeal to the 
District Court. 

lit was contended by the Learned Advocate 
for the applicant that execution having taken 
place, the executing Court could not have en¬ 
tertained such an application and the order 
made did not relate to execution of a decree. 
In executing a decree, it is possible that there 
might be excess or deficient execution. This 
may be due to fault of a decree-holder in not 
'seeking relief adequately or due to fault of the 
Q)urt in not properly verifying an application 
for execution or due to wrong construction of 
a decree. In cases not falling under Order 21, 
Rule 22 C. P. C., orders in execution are general- 
ly made ‘ex parte’. In such cases, a judgment 
debtor who has submitted to a wrong order 
issued m execution, would be without a remedy 
u he is not allowed to make an application in 
execution proceeding for restitution of excess 
realised in execution. A question of this 
Kind is .all the same a question relating to 
execution notwithstanding the fact that execu- 
tion is levied, decretal amount realised and even 
execution proceeding is terminated. 

If the judgment-debtor had opportunity to 
ar }- the claim made in execution, 

any question that he might subsequently raise 
as to excess of execution levied must be deemed 
gL^SS? raised and decided against him on 
if,9ffi? Uon S* Principle of constructive 

he Si applied execution proceeding and 
X_ have no remedy either by such an 
application or by a separate suit or otherwise 

StitWiT*’ had n ° f uch opportunity he is 
m ? ke 311 ePPircation to the exeeut- 

citinn 0 ^ • Se J eking restitution for excess of exe- 
S oa evied as the question relates to execul 
£ 5Sj • separate suit is barred. The applicant 
an iiL rnisconceived his remedy in making 

havp^oI Ca ^°j *° P“ s Court when he ought to 
uave appealed to the District Court. 

fitted ^arned^Advocate for the applicant 
that t he event of the Court hold¬ 
er* the present application was not compe¬ 


tent, it may be returned for presentation to the 
District Court. If it was an appeal filed in this 
Court, when as a matter of fact it ought to 
have been filed in the District Court, memo of 
appeal would have been returned ts> the appel¬ 
lant for presentation to the proper Court. But 
an application for revision cannot be ordered 
to be returned for presentation to the proper 
Court as an appeal. It was contended that the 
application be treated as a memo of appeal and 
an order for its return be made. An application 
for revision may be treated as a second appeal 
or vice versa by the High Court entertaining 
it for its disposal as errors of procedure cannot 
be allowed to defeat the ends of justice. But 
an application for revision which is incompetent f 
cannot be treated as an appeal which would not 
lie to this Court for making an order for its 
presentation to the proper Court. The present 
application must therefore fail as the appli¬ 
cant was not entitled to prefer an appeal 
against the order made by the executing Court. 

(5) In view of the conclusion arrived at by 
me in the preceding para it is not necessary to- 
say anything on the merits of the application 
though I cannot help observing that the matter 
was so simple that with little clear thinking and 
reference to decided cases on the subject the exe¬ 
cuting Court would not have reached a conclu¬ 
sion which to say the least is mis-interpretation 
of the order of this Court, possibly occasioned 
by the last sentence added out of superabundant, 
caution, to avoid the result. Apparently there) 
was no intention to make any departure from 
the well-recognised principle that a successful 
party is entitled to his costs throughout except 
when it is expressly otherwise provided. Un- 
forunately the applicant sought his remedy in 
this Court when he might have preferred an 
appeal to the District Court. 

(6) Result is that the application is dismissed 
as incompetent. There will b e no order as to 
costs of this application having regard to pecu¬ 
liar circumstances stated above. 

Revision dismissed. 


A. I. R. (39) 1952 Kutch 21 lC. N. 15.] 

BAX I, J. C. 

Meman Daud Haroon Ghos Mamad, PlaintiU- 4 »- 
phcant v. Devchand Damji. Defendant-Opponent. 

2oS-1951 ReViSi ° n AppUcation Na 63 1951, D/- 

(a) Civil P. C. (1908). S. 115 - Case decided 

iJ?° rdSr Tefusi ?9 the Plaintiffs application for 
sum J n °as to certain witnesses is not a case 
decided and therefore revision cannot lie. 

Anno: C. P. C. S. 115, N 4, 5 (P “ ra 3> 

iwsra 1 ,;' assn z 

”°U tSPiifZ: sum ]’ ums to these SLsfes'. 
au that it can do is to refuse to adjourn the case 

if these witnesses are not served. But the issue at 

belorp^hp t Lf it ? eSS n S u 0n th€ application of a partij 
before he has closed his evidence is compulsory. 

Anno: C. P. C. O. 16, R. 1 N 5 (Par “ 3> 
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M. M. Mehta, for Applicant, Devshanker P. Joslil, 
jor Opponent. 

ORDER.: This revision arises out of an order 
dated the 27th March, 1951 refusing the plaintiff's 
.application for issuing summons to certain wit¬ 
nesses. 

(2) After the suit was fiied, issues were framed 
on 9-2-1951. The case was then adjourned to 21-2- 
.1951 for filing lists of witnesses. The plaintiff, 
however, applied for a short adjournment and the 
case was accordingly adjourned to 26-2-1951 for fil¬ 
ing the lists. On that date the plaintiff filed a list 
of his witnesses and requested the issue of sum¬ 
mons on them. There is no dispute about them. 
On 3-3-1951, he produced a further list and applied 
that the summons be issued to witnesses named in 
the further list. On 27-3-1951, the learned Sub¬ 
judge heard both the parties on this application 
and dismissed it. The plaintiff has applied to this 
Court for revision. 

(3) The learned Sub-judge's order is not a case 
decided and therefore this revision cannot lie. But 
I would like to draw the attention of the learned 
Sub-judge to the provisions of Order 16, R. 1 C. P. 
Code. Under this rule the party has a right to 
apply for summons to witnesses at any time after 
the institution of the suit and it is not open to the 
Court to refuse to issue the summons. I am in¬ 
formed that the practice of this particular Court is 
to require the parties to file their lists of witnesses 
so that the witnesses may be summoned in time 
to enable them to attend the Court at the time 
of hearing. This is quite a desirable practice. But 
it does not mean that if a party files a further list 
of witnesses and requests that summons should be 
issued to the witnesses named in the second list, 
the Court can refuse to issue the summons to 
these witnesses. All that it can do is to refuse to 
adjourn the case if these witnesses are not served. 
But the issue of summons to witnesses on the ap¬ 
plication of a party before he has closed his evi¬ 
dence Ls compulsory. The learned Judge's order re¬ 
fusing to summon these witnesses is erroneous. 
The plaintiff will now be at liberty to make a fresh 
application if he is so advised and that application 
will be disposed of in the light of my observations 
in this judgment. With these remarks, this re¬ 
vision is dismissed. There will be no order for 
costs. 

n u Revision dismissed. 


A. I. R. (39) 1992 Kutch 22 [C. N. 16.] 

VAKIL. J.C. 

Jivraj Virjee, Plaintiff-Applicant v. Keshavji 
Lakhamshi, Defendant-Opponent. 

Civil Revn. Appln. No. 68 of 1951, D/- 14-12- 
1951. 

(a) Evidence Act (1872), S. 57 — Existence 
of Custom. 

When a particular custom is of general pre¬ 
valence and is commonly recognised, it is open 
to a Court to take judicial notice of it under 
S. 57. But the mere fact that existence of a 
custom of privacy in certain parts of Gujarat 
is judicially recognised by some decisions oj 
Bombay High Court is not sufficient for tak¬ 
ing judicial notice of its existence in Kutch. 
Pin inti// should lead evidence to show that 
right of privacy is generally prevalent and 
commonly recognised in Kutch. In that case 
it would be possible to take judicial notice of 
its existence in Beraja. (Para 5) 

Anno: Evidence Act, S. 57 N. 1. 


(b) Easements Act (1882), S. 18 — Right of 
Privacy. 

Privacy can be claimed in respect of premises 
or those parts of premises which are secluded 
from observation. It follows that privacy can¬ 
not be claimed in respect of a garden , a court¬ 
yard or a Verandah not intended for being se¬ 
cluded from observation. A person cannot 
claim privacy in respect of an extensive vacant 
site which is used as an open air privy and 
bath. The object can be achieved by construc¬ 
tion of structures to be used as a privy and a 
bath room. (Para 7) 

Anno: Easements Act, S. 18 N. 2. 

(c) Civil P. C. (1908), 5. 115 and O. 6, R. 17 
— Amendment introducing new cause of action. 

An applicant cannot be allowed to urge a 
new cause of action in revision by an amend¬ 
ment of the plaint. (Para 8) 

Anno: C. P. C., S. 115 N. 2, O. 6, R. 17 N. 12, 
13. 

R. R. Thacker , for Applicant; G. U. Bhanu- 
sali, for Opponent. 

ORDER: This is an application for revi¬ 
sion of the decree of the District Court, Kutch 
in Civil Appeal No. 169 of 1950, modifying the 
decree of the Court of Subordinate Judge, 
Mundra in Civil suit No. 9 of 1950. 

(2) The applicant brought Civil suit No. 9 
of 1950 to obtain a mandatory injunction for 
closure of four appertures opened by the oppo¬ 
nent in hind wall of his house, over-looking 
applicant’s extensive vacant site, called ‘Varan- 
dah\ alleging existence of a customary right 
of privacy and its infringement as the ‘Veran* 
dah’ was used by members of the applicant’s 
family as open air privy and bath. 

(3) The trial Court decreed the suit holding 
existence of customary right of privacy and its 
infringement by the opponent proved. The 
District Court on appeal held that existence of 
the right of privacy claimed was not proved. 
The District Court, however, granted a decla¬ 
ration to the applicant that he was entitled to 
close the appertures from his side. The Dis¬ 
trict Court modified the decree of the trial 
Court by granting a declaration as aforesaid 
and making no order as to costs. 

(4) The applicant has filed this application 
for restoration of the decree passed by the trial 
Court. The opponent has filed cognate revi¬ 
sion application No. 71 of 1951 for setting aside 
the decree of the District Court granting decla¬ 
ration to the applicant and making no order as 

to costs. . , , . 

(5) The main question to be considered in 
this Revision Application is whether the Dis¬ 
trict Court erred in holding that the custom¬ 
ary right of privacy claimed was not establish¬ 
ed. Both the lower Courts assumed existence 
of customary right of privacy in Kutch. No 
instance was cited in which customary right 
of privacy was judicially recognised. When a 
particular custom is of general prevalence and 
is commonly recognised, it is open to a Court 
to take judicial notice of it under S. 57 of the 
Indian Evidence Act. But the mere fact that 
existence of a custom of privacy in certain 
parts of Gujarat is judicially recognised by 
some decisions of Bombay High Court is not 
sufficient for taking judicial notice of its exist¬ 
ence in Kutch. Plaintiff should have led evi¬ 
dence to show that right of privacy is generally 
prevalent and commonly recognised in Kutch. 
In that case it would have been possible to take 
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judicial notice of its existence in Beraja. As 
no such evidence was led, plaintiff had to show 
existence of customary right claimed in the par¬ 
ticular village. , . , 

(6) The substance of oral evidence led by 

the plaintiff was that there existed some ‘Ve¬ 
randahs’ in this village used by their owners 
a s open air privies and baths with blind hind 
walls of the neighbouring houses abutting on 
them. One of the witnesses examined admitted 
instances, though a few, of existence of apper- 
tures in hind walls over-looking such ‘Varan- 
dahs’. It cannot therefore be said that the 
custom has been so well recognised that no 
one has dared to infringe it and hence there 
did not exist instances to prove that the custom 
was denied and upheld on a previous occasion. 
The evidence led was hardly sufficient to esta¬ 
blish all the. elements of custom. 

(7) There is another aspect of the question 
which requires consideration. This aspect is 
whether the customary right claimed can be 
recognised. Privacy can be claimed in respect 
of premises or those parts of premises which 
.'are secluded from observation. It follows that 
privacy cannot be claimed in respect of a 
garden, a court-yard or a Verandah not intended 
for being secluded from observation. Appli¬ 
cant claims privacy in respect of an extensive 
vacant site which according to evidence is used 
'as an open air privy and bath. As the user re¬ 
quires seclysion from observation, privacy is 
[claimed. The object can be achieved by con- 
|struction of structures to be used as a privy 
|and a bath room. It would be unreasonable for 
an owner of a vacant site that he would use 
it for purposes stated above as such and expect 
neighbours to keep that side blind so that they 
might not get air and light from that direction. 

The trial Court got over the apparent diffi¬ 
culty by stating that plaintiff had constructed 
compound wall six feet in height. When 
privacy was claimed and allowed in respect 
of a court-yard, it is found that the court-yard 
was secluded from observation. Such court¬ 
yards unlike ‘varandah’ in suit are appurtenent 
to residential buildings. In my opinion, it will 
be too oppressive to recognise such a custom 
even though the existence of right of privacy 
was generally established or was established to 
have existed in this particular village. 

(8) The evidence which came on record in 
the trial Court showed that defendant’s hind 
wall was originally a party wall. Defendant 
extended its height on the portion of his moiety 
by constructing a wall on his side in support and 
opened appertures in it. In the District Court, 
it was urged on behalf of the applicant that 
he was entitled to get the apertures opened in 
the extended joint wall removed. The District 
Court did not accept this contention as no such 
case was alleged in the plaint. On behalf of 
the applicant it was submitted that he be allowed 
to amend his plaint so as to urge that cause 

Thl t JS a belated request which 
ought to have been made in the trial Court 
having regard to the fact that the applicant 

° f T j WaU being a P art y wall, 
^econtfiy, the Jalis do not exclusively exist in 

SS#3EK They exis * the new 

^.““rtructed by the opponent on his side. 

aS * he appbcan . t ca n n ot be allowed to urge 

^‘ of th? pfainf 1011 revision by amend- 

pbjtis that the decree passed by the 
court so far as this application is con- 
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cerned is confirmed and the application is dis¬ 
missed with costs. 

D.H. Revision dismissed. 


A. I. R. (39) 1952 Kutch 23 [ C. K. 17.) 

VAKIL J. C. 

Keshavji Lakhamshi , Defendant-Applicant V- 
Jivraj Veerji, Plamtiff-Opponent. 

Civil Revn. Appln. No. 71 of 1951, D/- 
14-12-1951. 

(a) Civil P. C. (1908), O. 7 R. 7 — Grant of 
relief on cause of action different from one 
alleged in plaint. 

The general principle is that a relief granted 
under this rule must be based on the same 
cause of action as the relief claimed in the suit. 
It may be possible to grant relief under this 
rule on a cause of action different from the one 
alleged in the plaint. Such a relief on a differ¬ 
ent cause of action can be granted on undis¬ 
puted facts. (Para 3} 

Anno: C. P. C., O. 7 R. 7 N. 1. 

(b) Civil P. C. (1908), Ss. 35 and 115 — 
Order as to costs — Interference in revision. 

Generally a Court of revision does not inter¬ 
fere with an order as to costs. But when rea¬ 
sons given by the lower Court for not awarding 
costs to a successful party are just the addi¬ 
tional reasoris why the successful party should 
get its costs from the defeated party, the Court 
will be justified in interfering. (Para 4 > 

Anno: C. P. C., S. 35 N. 31; S. 115 N. 20. 

S. U. Bhanusali , for Applicant; R. R. Thacker „ 
for Opponent . 

ORDER: This application for revision of the 
decree of the District Court in Civil Appeal No. 
169 of 1950 was made under the circumstances 
stated in paras. 2 to 4 of th e judgment deli-, 
vered in cognate Civil Revision Application No. 
68 of 1951.* 

(2) The District Court found that opponent 
had failed to show existence of customary right 
to privacy. Instead of dismissing the suit on 
this binding, the District Court granted a decla¬ 
ration to the opponent, though not sought in 
the plaint, as opponent was entitled to close 
the appertures from his side. The District 
Court further made no order as to costs of appeal 
and of the suit. 

. (3) Th e District Court relied on the provi- 
sions of O. 7, R. 7, Civil P. C. in granting this 
relief to th e opponent. The general principle 
is that a relief granted under this rule mustK 
be based on the same cause of action as the! 
relief claimed in the suit. Now the cause off 
action alleged for closure of the appertures was' 
infringement of the right of privacy. The cause 
of action for blocking the jalis from the oppo¬ 
nent s side was not only the fact that jalis were 
opened but the further fact that applicant pre- 

h?? t fL th %£ PP °?? lt from backing them from 
his side. Thus the cause of action for decla- 
ration granted was different from the cause of 
action alleged m the plaint. It may b e possi- 
ble to grant rehef under this rule on a cause 
of action different from the one alleged in thei 
plaint. Such a relief on a different cause $ 

^ anted , on „ undisputed facts. 
The opponent having not alleged in the plaint 
that applicant obstructed him in blocking the 

•See A. I. R. (39) 1952 Kutch 22. 
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jalis, there was no such undisputed fact. The 
District Court therefore erred in granting a 
declaration to the opponent. 

(4) In para. 14 of its judgment the District 
Court gave reasons which would entitle the 
applicant to get costs of the suit, of appeal and 
of cross-objections filed by the opponent. Decla¬ 
ration was granted as a general relief and not 
as one claimed. It was based on a legal maxim 
that opponent was entitled to close appertures 
on his side to prevent acquisition of an ease¬ 
ment right by the applicant on his property. 
Moreover the opponent had unnecessarily valued 
his plaint at Rs. 2000/- on the ground that 
value of his property was diminished. Result 
was that the applicant had to pay the same 
court-fees in appeal. The District Court re¬ 
marked that such a suit was filed by the oppo¬ 
nent instead of blocking the jalis on his side 
due to ignorance of law. It is therefore strange 
that the District Court thought it fit that 
the successful applicant should suffer for these 
reasons and he should be deprived of his costs. 
Generally a Court of revision does not interfere 
with an order as to costs. But when reasons 
given by the lower Court for not awarding costs 
to a successful party are just the additional 
reasons why the successful party should get 
its costs from the defeated party; this Court 
will be justified in interfering. 

(5) Result is that the application is allowed, 
the decree passed by the District Court be 
modified by reversing the decree passed by the 
trial Court and dismissing the opponent’s suit 
with costs throughout including the costs of 
cross-objections filed by the opponent. Oppo¬ 
nent to pay the applicant’s costs of this appli¬ 
cation and bear his own. 

V.R B. Application allowed. 


A. I. R. (39) 1952 Kutch 24 fC. N. IS.] 

VAKIL. J. C. 

Madhavsangji Panchaji , Accused-Applicant r. 

State. 

Criminal Revision Application No. 49 of 1951, 
D/- 28-12-1951. 

(a) Criminal P. C. (1898). S. 439 — High Court's 
powers cf revision — In revision the Judicial Com¬ 
missioner's Court does not ordinarily interfere with 
the appreciation of evidence by the lower Courts 
particularly when there are concurrent findings re¬ 
corded by the lower Courts. (Para 6) 

Anno: Criminal P.C.. S. 439, N. 15. 

(£?> Criminal P. C. (1893). Ss. 537 and 423 — 
Zlagistrate in holding re-trial acting upon evidence 
recorded in former trial — Irregularity or illega¬ 
lity — Consent of accused to procedure — Effect. 

When a Magistrate, instead of holding a re-trial 
as directed in the manner provided by law sub¬ 
stantially acts upon the evidence recorded in the 
former trial, he acts in contravention of the im¬ 
perative provisions of law. The procedure adopted 
implies grave prejudice to an accused person which 
wilt none the less be so though the accused did 
not object to or even tacitly consented to the pro¬ 
cedure being followed by the Magistrate: AIR (34) 
1947 P. C. 67. Rel. on. (Para b) 

A Criminal Court cannot seek to validate an 
apparently allegal procedure to be adopted by taking 
consent of an accused person to it. (Para 8) 

Anno: Criminal P.C.. S. 537, N. 28, 30, 32. 
fc) . Criminal P.C. (1898), S. 439 — Revision — 
Re-trial — Trial defective — Serious charge against 
accused — Evidence supporting charge — Fit case 


where re-trial (in this case, second re-trial) should 
be ordered. (Para 12) 

Anno: Criminal P. C., S. 439, N. 25a. 

.V. V. Bhatt on behalf of M. P. Thacker, for Appli¬ 
cant: C. P. Pandya, Public Prosecutor, for the 
State. 

Cases referred to: 

( 02) 25 Mad 61: (28 Ind App 257 PC) (Pr 9) 

( 47) AIR (34) 1947 PC 67: (43 CnLJ 533) <Pr9) 

ORDER.: This an application for revision of an « 
order of conviction and sentence, for an offence 
punishable under Section 420, I.P.C., made by the 
Magistrate First Class, Abdassa, in Criminal Case 
No. 50 of 1950. The conviction and sentence were 
confirmed on appeal by the Sessions Judge, 
Kutch. 

(2) The prosecution case against the applicant 
was that he borrowed a sum of Rs. 825/- from one 
Isarmal on security of a gold necklace which in 
fact was made oi silver with gold gilted on it. 
When the case was first tried before the Magis¬ 
trate First Class, some certified copies of deposi¬ 
tions were allowed as part of the prosecution 
evidence. The Magistrate convicted and sentenced 
the applicant. On appeal, the Sessions Judge, 
Kutch set aside the order of conviction and sen¬ 
tence holding that certified copies were inadmis¬ 
sible in evidence and ordered a re-trial. 

(3) When the case went back to the trying 
Magistrate the latter recorded in the proceeding 
dated 22-10-1950, as under: 

“This case is sent by the Sessions Court for re¬ 
trial. The case is therefore adjourned for the 

prosecution and the defence to state whether 

they wanted to put any further questions to the 

prosecution witnesses examined.” 

On 15-11-1950, the applicant filed the following 
statement in the Court in reply to the query of 
the trying Magistrate: “I do not want to put more 
questions to the prosecution witnesses as it is un¬ 
necessary to do so.” The prosecution then pro¬ 
duced some certified copies which were recorded 
and the defence examined some witnesses. The 
trying Magistrate, relying on the evidence re¬ 
corded in the trial before a remand, except the 
certified copies held inadmissible by the Sessions 
Court, found the applicant guilty and convicted 
and sentenced him as stated above. The defence 
evidence was disbelieved. 

(4) On appeal by the applicant, one of the points 
urged was that the trying Magistrate did not hold 
a re-trial as directed by the Sessions Court and 
relied on evidence recorded in the trial before re¬ 
mand. The Sessions Judge remarked that as the 
applicant agreed that evidence be not recorded de 
novo and as he further agreed that he had not 
to question further the prosecution witnesses al¬ 
ready examined, no irregularity was committed 
and if any such irregularity was committed, the 
applicant was not prejudiced thereby. The Ses¬ 
sions Judge considered other contentions includ¬ 
ing those against conviction on merits and made 
an order confirming the conviction and sentence. 

(5) In revision it was contended that the proce¬ 
dure adopted by the trying Magistrate on remand 
was illegal and hence the order of conviction and 
sentence be set aside. It was further contended 
that this was not a fit case ioj directing a second 
re-trial and therefore the applicant be acquitted. 
On merits, it was contended that the trying Magis¬ 
trate and the Sessions Judge erred in relying on 
the prosecution evidence and on the alleged subse¬ 
quent conduct of the applicant. Lastly, it was 
contended that the trying Magistrate was not em¬ 
powered to take cognizance of the offence under 
Section 190, Criminal P. C., and hence the proceed¬ 
ing be quashed. 
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(6 ) The prosecution had led evidence to show 
that the necklace produced in Court was the one 
Dledged by applicant as security for the loan. The 
prosecution also relied on the letter admittedly 
in the hand of the applicant, in which he re- 
oiipsted that no action be* taken as his reputation 
was at stake and that he would settle the matter 
<oon. It cannot therefore be said that there was 
no evidence to warrant conviction of the applicant. 
In revision this Court does not ordinarily inter¬ 
fere with the appreciation of evidence by the 
lower Courts particularly when there are concur- 
k Trent findings recorded by the lower Courts. 

’ " (7) The important question of law to be con- 

* .sidered is whether the trying Magistrate acted 
legally in adopting the procedure mentioned in 
para. 3 above when he was directed to hold a re¬ 
trial When a re-trial is ordered, a trial is to be 
held again in accordance with the procedure 
prescribed for a summons or a warrant case in 
Chapter XX or XXI of the Code as the case may 
be. As the trying Magistrate had to retry a war¬ 
rant case, he had to follow the procedure pres¬ 
cribed in Chapter XXI of the Code by recording 
evidence of the complainant and his witnesses in 
the presence of the accused as provided in Section 
252 and by further following the procedure pres¬ 
cribed by other sections of that Chapter. By 
calling upon the prosecution and the defence to 
state whether they wanted to put further ques¬ 
tions to the prosecution witnesses examined at the 
time of the former trial and by treating that evi¬ 
dence as evidence in the new trial, the trying 
Magistrate innovated procedure not warranted by 
the provisions of the Code. It seems that the 
trying Magistrate had some hazy conception about 
the procedure to be adopted at the time of re¬ 
trial Under Section 350, an accused person may 

' demand that witnesses or any of them be re-sum- 
—jnoned and re-heard. Under Section 256, an ac¬ 
cused person is entitled to recall prosecution wit¬ 
nesses for cross-examination. Though none of 
the two sections was applicable, the Magistrate 
thought that re-trial can be had by asking the 
prosecution and the defence whether any further 
questions were to be put to the witnesses examined 
and if they did not want to put further questions, 
by relying on the evidence as if it was evidence 
recorded in the case. The procedure adopted by 
the Magistrate was illegal. 

(8) The Sessions Judge got over the difficulty by 
stating that the applicant agreed that evidence 
need not be recorded de novo and he further 
agreed that he had not to put further questions 
to prosecution witnesses examined. The statement 

* made by the applicant is reproduced in para. 3 
above. It is not correct to state that the applicant 
agreed that evidence need not be recorded de novo. 
It is true that when questioned he stated that, 
he did not want to ask any question to the prose¬ 
cution witnesses examined. But when re-trial was 
directed, there was no occasion to ask such a ques¬ 
tion to the accused. A Criminal Court cannot 
seek to validate an apparently illegal procedure to 
be adopted by taking consent of an accused person 
to it. 

4 The Sessions Judge who directed re-trial 
\ was expected to better understand the order 
njade by him. It is, therefore, surprising to see 
the Sessions Judge holding that no illegality was 
camnitted. It seems that according to the idea 
ei the Sessions Judge, a retrial can be said to have 
£ eld when parties agree to treat evidence re- 
vOraea at the time of the former trial as evidence 
the new trial. The evidence must be 
every trial ^ the manner provided in 
SSP* 3 - , li does not matter how often the 
offence is the subject of trial. 
mSMKnUUU v 
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(9) In the alternative, the Sessions Judge held 
that the irregularity was cured under Section 537 
ol the Code. In KOTTAYA v. EMPEROR’, AIR 
(34) 1947 P C 67, their Lordships observed that 
when a trial was conducted in a manner different 
Irom that prescribed by the Code as in SUBRA- 
MANIA AYYAR V. EMPEROR’, 25 Mad 6t P C. 
the trial was bad; and no question of curing an 
irregularity arose. When a Magistrate, instead 
of noiding a re-trial as directed in the manner 
provided by law substantially acts upon the evi¬ 
dence recorded in the former trial, he acts in the 
contravention of the imperative provisions of law. 
The procedure adopted implies grave prejudice to 
an accused person which will none the less be so 
though the accused did not object to or even 
taciuy consented to the procedure being followed 
by the Magistrate. 

(10) There was another aspect of the case which, 
the Sessions Judge did not consider. The evidence 
in the former trial could not have been treated 
as evidence in this case. There was no consent 
on the part of the accused to treat it as evidence 
in this case. In some old decided cases it has 
been held that if depositions in the former trial 
are read out in subsequent trial, it would be on 
irregularity which would not vitiate the trial if 
no prejudice was caused. But in this case neither 
the witnesses were recalled nor the evidence was 
read out to be treated as evidence in the new 
trial. Apart from the question of prejudice, if this 
evidence was ruled out, the conviction cannot be 
sustained on the remaining evidence. 

(11) There is no substance in the contention 
that the Magistrate was not empowered to take 
cognizance under Section 190, Criminal P.C. The 
contention was not taken in the trial Court nor 
in the Court of appeal. 

(12) Result is that the conviction and sentence 
must be set aside. The next question to be con¬ 
sidered is whether the applicant should be ordered 
to be re-tried. It is true that the applicant has 
to face a trial once again. But the applicant has 
also his share of the blame. He ought not to have 
stated that he did not want to put further ques¬ 
tions to the prosecution witnesses. He was repre¬ 
sented by a lawyer who ought to have guided the 
Magistrate in following the correct procedure. It 
is a general rule that when a trial is defective 
a re-trial should be ordered. There is a serious 
charge against the applicant and there Is evidence 
to support the charge. I, therefore, regard this 
35 & case in which re-trial should be ordered 

(13) The applicant’s conviction and the sentence 
passed on him by the Magistrate, First Class 
Abdassa. and confirmed by the Sessions Judge 

°u ap P e ? 1 J are set aside and it is directed 
that he be re-tned by the same Magistrate. Papers 
and proceedings be sent back to the Magistrate 

5th aPPUcant in accordance 

with the law in the light of observations made in 

in re-trlaL 16 " 1 ° b ° Ut the pr0C€dure 10 be followed 

VB B - _ Re-trial ordered. 

A. I. R. (39) 1952 Kutch 25 [C. N 19 1 
VAKIL, J. C. 

Chunilal Keshavjl and others, Plaintiffs-Appli¬ 
cants v. Manodara Karamshi Jaga, Defendant- 
Opponent. 

1,01 **** 

(a) cm P. C. (1908), s. 100, O. 47, R. I - Review 

of fact after decision in second appeal in Kutch _ 

Kutch Courts Order U948 ), S. 32. 


26 Kutch 

Second appeals to the Judicial Commissioner's 
Court in Kutch Court are governed by S. 32 oj the 
Kutch Courts Order. 1943. and not by Section 100 
of C. P. C., AIR (33) 1951 Uim-Pra 61. Foil. 

(Para 7) 

In this view , in Kutch. discovery o) neic and im¬ 
portant evidence on a question of fact is a good 
ground for review of the decree of the second 
app-:llate Court, the finding of fact oj the first 
appellate Court not being final, and binding on 
the second appellate Court. (Paras 6, 7) 

Anno: C. P. C., Ss. 100-101, N. 4; O. 47, R. 1, 
N. 19. 

(b) Civil P. C. (1903). O. 47, R. 1 — Discovery of 
new and important evidence. 

Where a new evidence proposed to be adduced is 
not likely to be practically conclusive and where des¬ 
pite the new evidence proposed to be adduced the 
judgment sought to be reviewed can be sustained, 
no case for grant of a review is made out. (Para 8) 
Anno: C. P. C., O. 47. R. 1, N. 10. 

J. G. Vaidya. for Applicants; M. M. Mehta, for 
Opponent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’29) AIR (16) 1929 Bom 225: (118 Ind Cas 255) 

(Pr 6) 

C51) AIR (38) 1951 Him-Pra 61 (Pr 6) 

ORDER.: This is an application for review of 
a judgment of this Court, dated 2-8-1951 in Civil 
Regular Second Appeal No. 16 of 1950, on the 
ground of discovery of new and important evidence 
which was not within the knowledge of the aopli- 
eants at the time when the decree was made. 

(2) The facts material for decision of this appli¬ 
cation are as follows: 

(3) The applicants had filed a suit against one 
Manchhibai claiming to be reversionary heirs to 
the estate of her deceased husband, to restrain 
her from committing waste of the property in her 
possession as a widow. In this suit Manchhibai 
had filed a written statement saying that she had 
alienated mortgagee's rights in the suit property 
to tlie present opponent. It is not known as to 
what happened to that suit. The applicants then 
filed a suit for a declaration that alienation made 
by Manchhibai of the mortgagee's rights in the 
suit property was without legal necessity and hence 
it was not binding on them after the death of 
Manchhibai. To that suit both Manchhibai ani 
the present opponent as her alienee were made 
parties. Manchhibai died during the pendency M 
the suit. Applicants therefore amended their plaint 
and sued to recover possession of the suit property 
from the opponent. The contention of the opponent 
was that the original mortgagors had redeemed 
Manchhibai and they then mortgaged the property 
with him for 3,300/- Kories. It is to be noted that 
when the suit was filed, the deed passed by the 
mortgagors in favour of the opponent was not 
registered. It was registered subsequently. The 
opponent denied that there was any alienation of 
mortgagee's rights by Manchhibai. The conten¬ 
tion of the applicant was that the alleged trans¬ 
actions of mortgagors having redeemed Manchhi¬ 
bai and the latter having then mortgaged the 
property with the opponent were sham trans- 
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actions and the transaction that really took place 
was alienation of mortgagee's rights. ’ 

(4) The trial Court and tne appellate Court 
found lor the applicants ana decreea the suit. In 
second appeal tins Court held that Manchhibai 
was redeemed and that there was no transfer oi 
the mortgagee's rights by her in lavour of tha 
opponent. This Court therefore reversed the de¬ 
cree of the District Court and dismissed the appli¬ 
cants’ suit. 

(5) The applicants now say that there is a writ¬ 
ing passed by the opponent in favour of Manchhi- , 
bai on Ashad Vadi Amash of Samvat 2003 (July-* 
or August 1947) in which me former admitted 
hating purchased mortgagee’s rights from Man¬ 
chhibai. It was stated that one bomchand, power- 
of-attomey holder of Manchhmai was sued by the 
applicant for getting possession of the account 
books of Manchhibai. In that suit Somchand gave 
the applicants four account books and further gave 
them a letter dated 22-4-1049 addressed to one Mr. 
Mulshankar pleader in whose custody the fifth 
book was lying for handing over that book to them. 
Recently applicants found it necessary to see the 
account book in connection with a suit filed against 
some persons and at that time they found out the 
said writing. It was stated that applicants were 
not aware of the existence of this writing which if 
admitted in evidence would conclusively show that 
there was alienation of mortgagee's rights. 

(6) A preliminary objection was raised to the 
tenability of this application by the learned Advo¬ 
cate for the opponent. It was contended that no 
review of the judgment of this Court in Second 
Appeal was permissible on the ground of dis¬ 
covery’ of new and important evidence as to a 
question of fact and in support of this contention 
reliance was placed on the observations to that 
effect in Chitley and Rao's commentaries on Civil J 
Procedure Code. Page 3548. 5th (1950) edition. The 
question was considered by Madgavkar, J., in ‘HARI 
GANU BHANDIRGE V. HARI GANU SHINDE’, 
AIR (16) 1929, Bom 225. His Lordship held that 
discovcrv of new and important evidence on a 
question of fact though a good ground for review 
of the decree of the first Appellate Court was not 
good ground for review of the decree of the second 
Appellate Court, the finding of fact of the lower 
Court being final and binding on the second appel¬ 
late Court. The second appeals to this Court are 
governed by Section 32 of the Kutch Courts Order 
1948. wherein it is provided that a second appeal 
shali lie to this Court from an appellate decree 
of the District Court on any of the grounds which 
would be a good ground of appeal if tile decree 
had been passed in an original suit. It is for 
this reason that in second appeal filed by the 
opponent this Court was able to set aside the 
concurrent findings on a question of fact by the 
two lower Courts. The learned Advocate for the 
opponent contended that the section saved provi¬ 
sion otherwise made by any law for the time being 
in force and on application-of the Code of Civu 
Procedure. Act V of 1908. provisions of Section 32 
of the Code were inapplicable. 

(7) A similar question arose before the Judicial J 
Commissioner. Himachal Pradesh in 'KEVALRAM 
v. BHAGWANDAS'. AIR (38) l9ol Hlm-Pra 61. 
In this case the question was whether Section llo 
of the Civil P.C.. could be taken to have re¬ 
pealed Section 35 of the Himachal Pradesh Couils 
Order 1948. Section 35 of the Himachal Pradesh 
Courts Order 1948. is the same as Section 35 ol 
the Kutch Courts Order 1948. In repelling the 
contention it was observed as under: 

"the Code of Civil Procedure is a general enact¬ 
ment relating to the procedure of the Courts oj 
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rivii judicature extending to the whole of India (b) Civil P. C. (1908), S. 20 — Defendant 

pxceot Part ’B’ States and the Scheduled Dis- lining and working for gain in Bombay for 30 

tricts, while the Himachal Pradesh (Courts) r$ _ De j e ndant’s residential house in Kutch 

SS cCrfd°Vl“'ccde 0 of n SvS and hi, wife stayin', r m KM . - 
Procedure and extending to only the State of occasionally visiting Kutch Court in kutch 
Himachal Pradesh. That being so the rule that a fccM had jurisdiction to entertain suit against 

iiWZa'SSS defendant - (OHM. m, CeU m. 

a special object or a special class of objects, is Disting. vru ™ 

applicable. Anno.: C. P. C., S. 20, N. 5. 

"SceTinU^Stfte^f ffachSfradesh » (O Limitation Act (1908) S. 11 - Suit on 
S 5 Merged State (Laws) Act 1949 can- foreign contract — Law of limitation applio 
not be taken to have repeated para. 35 of the ab j e 

n sssars? ■»»<, me m *,**.**./«« 

[by the learned Judge. I hold that second appeals to be governed by the law of the country where 

[this Court are governed by Section 32 of the Kutch jj, e co ntract ivas made, the mode of suing and 

Courts Order 1948 and not by Section 100 ot within which the action must be bro- 

BK- 1908 ’- 0b_ Zl tnls, >e ,onemed » «. M o, » 

(8) Now turning to the merits of the applies- t ry where action is brought unless the rule 
tion, the first question to be considered is whether , jj m itati 0 n. of the former country applicable 

SShE? SSLSM r^ed mP Tt <0 the action had eanUact end 

proposed to lead evidence to show that even the parties were domiciled in that country during 
opponent had admitted in that document that the t f 7e period prescribed by rule. (Para 8) 

mortgagee’s rights were sold by Manchhibai to . . n Art c 11 mi ptc l and 2. 

him It is quite plain that the applicants were Anno L m. Act & jj. * l, «• im* 

suing for possession on the allegation that the (d) Limitation Act (1908), S. 3 Contract 

alienation made by the widow was without legal — Remedy barred by limitation — Contract 
necessity. The opponent denied the alleged aliens- • n t extinguished. (Para 8> 

tion. The applicant had therefore to show the , T . . . - „ », h m i 


alleged alienation. Admittedly there was no alie- Anno.: Lim. Act, S. 3, N. 14, Pt. 1. 

nation by Manchhibai in favour of the opponent, (e) contract Act (1872), S. 35 — Agreement 

rs«d , ch"b“ ffssrs *> *«» 

the opponent. If such a document was passed it being made at specified time — Account not 
was not sufficient to convey title to the opponent made — Suit to recover debt—Maintainability. 


as it was not registered in accordance with law. 
The title still remained with Manchhibai. There 


Where the debt payable by the debtor is 


was thus no alienation. Thus it is clear that the settled at a certain 'amount and he agrees to 
evidence, if produced, would not have any effect pay the amount out of a specified source when 
on the Judgment Where new evidence Proposed to the amount would be made at a spec i}ied time. 
be adduced Is not likely to be practically conclusive .. . A „ . . . . * 

and where despite the new evidence proposed to ^ le agreement is not collateral to the contract 


be adduced the judgment sought to be reviewed to pay the amount, but merely provides a mode 
can be sustained no case for grant of a review 0 f performance and , therefore , a suit to recover 


ts made out. (After discussing the other objec¬ 
tions, the judgment concluded:) 


(9) Result la that the application fails and it cttuse 710 account was made. 


the amount cannot be said to be not tenable be¬ 
cause no account was made. (Para 9) 


is dismissed with costs. 
V.B.B. 


Application dismissed. 


&. I. R. (39) 1982 Kutoh 27 [G. N. 20 ] Rs. 400 — Suit to 
VAKIL J. C. — No presumptii 

Velji Bharmal, Defendant-Applicant v. Sam- teas paid up. (Para 10) 

ji Poonja and anothej Plaintiffs-Opponents. Anno.: Evidence Act, S 114, N 40. 

Civil Revn. Appln. No. 22 of 1951, D/- 26-11- K. K. Chhaya, for Applicant; J. G. Vaidya, 

1951. for Nos. 1 and 2 for Opponents. 

(a) Civil P. C. (1908), O. 8, R. 9 — Sup- Cases referred to: 
plementary written statement — Delay. (’41) AIR (28) l! 

In deciding the question whether leave should f Cal 490) 
fce granted or not the courts take into cons i- ^ ^ *®1 


Anno.: Contract Act, S. 35, N. 1. 

( 1) Evidence Act (1872), S. 114 — Debt of 
Rs. 1045 due in S. 1933 settled in S. 1989 for 
Rs. 400 — Suit to recover debt filed in S. 2001 
— No presumption can be raised that debt 


(’41) AIR (28) 1941 Cal 670: (ILR (1941) 1 
Cal 490) (P r 7)' 

(’15) AIR (2) 1915 Lah 449 (1) : (16 Cri L J 
213 > (Pr 8) 

fM n\ A Tn /r\ . A. . _ . __ ... _ ' w 


Ration delay that has taken place in raising n8) A IR (5) 1918 Pat 230: (48 Ind Cas 746) 
me contentions proposed to be raised by a sup- (P r gy 

Plementary written statement and the reason ORDER: This is an application for revi- 

those • contentions were not raised Sl0n a n order of the District Court, Kutch 

Were. A.I.R (5) 1918 Pat 230 and AIR (2) d ? , !^ c „ 15 ' 3 ' 5 i’ *P “^ar civil appeal No. 99 

JllS. Lah 449 (1). Ref to (Para 6) 0t J 9 u 0, « de «ee dated 15-3-50 pa*- 

Pr no no w i mo sed by the Subordinate Judge. Mundra in 

™ nt ” G ‘ c *» O- 9t N. 1, Pt. 3. regular suit No. 179 of 'Samvat* 2001. 
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(2) Suit No. 179 of 2001 was brought by 
opponents to recover from the applicant a sum 
•f Rs. 674 for principal and a sum of R$. 400/- 
©pponents to recover from the applicant a sum 
as interest, in all Rs. 1074/- on the basis of 
an agreement dated ‘Samvat’ 1989 ‘posh Yadi’ 
12, the corresponding date according to Gre¬ 
gorian Calendar being 23-1-1933. This document 
was essentially meant to be a partnership 
argeement between the parties. In Para. 2 of 
the agreement it was stated that a debt of 
Rs. 1043/- oue to the plaint ill from the defend¬ 
ant was settled for Rs. 400/- and the said sum 
would be deducted from the amount due to 
the applicant on partnership account made at 
the end of the year ‘Samvat* 1989. As the 
amount was not paid, plaintiff brought the suit 
alleging that though the cause df action arose 
in Bombay, the Court had jurisdiction to hear 
the suit as the defendant was a permanent re¬ 
sident of Kutch. The suit was instituted on the 
first day of 'Magsar Samvat’ 2001. 

(3) The suit was first decreed ‘ex parte*. 
Defendant got the decree ‘ex parte* set aside 
alleging that h e became aware of the suit when 
his property was attached in execution proceed¬ 
ing. According to the procedure prevailing in 
Kutch State, defendant had to file his written 
statement along with his application to set 
aside the ‘ex parte* decree. In the written state¬ 
ment filed by the defendant 4 years after the 
plaint was filed, the allegation made in the 
plaint that defendant was the permanent resi¬ 
lient of Kutch was not specifically denied. De¬ 
fendant contended that plaintiffs would be 
found indebted to him in the partnership busi¬ 
ness and hence the suit was not tenable. De¬ 
fendant then applied on 27-1-1950 for permis¬ 
sion to file a supplementary written statement. 
The trial Court granted permission despite the 
fact that the application was made after con¬ 
siderable period as only questions of law were 
raised by the proposed supplementary written 
statement. One of the contentions raised by 
the supplementary written statement was that 
defendant was not a permanent resident of 
Kutch and hence the Court had no jurisdiction 
to entertain the suit. 

(4) The trial Court raised issues about juris¬ 
diction, right of the plaintiff to su e on th e basis 
»f the agreement and about balance due to 
the defendant in the partnership business. The 
trial Court found all issues in favour of the 
plaintiff and decreed the suit. The appellate 
Court did not set out points for determination 
in appeal except an omnibus point whether the 
lower Court erred in decreeing the plaintiff’s 
suit. However, it actually considered all the 
contentions raised by the defendant in his 
written statement and repelled them. 

(5) In revision following contentions were 
urged before m e by the learned Advocate for 
the applicant: 

1. Both the lower Courts erred in holding 
that the trial Court had jurisdiction to 
entertain the suit; 

2. the suit was time-barred as the debt was 
extinguished by operation of the period of 
limitation in Bombay; 

3. the amount was to be paid from a parti¬ 
cular fund or source and as account was 
not made, the suit was not tenable; 

4. there was a presumption that the debt 
might have been paid as the suit was filed 
after such n length of time. 


(6) As regards the first point it is obvious 
that it can be considered on facts found by 
the lower Court. The learned pleader for the 
opponent raised a preliminary contention that 
the trial Court erred in allowing applicant's 
application for filing a supplementary written 
statement. The trial Court thought that what 
was proposed to b e urged by the supplementary 
written statement were only questions of law. 
The question of jurisdiction was a mixed ques¬ 
tion of law and fact. It appears from the reci¬ 
tals in Para. 2 of the plaint that the opponents 
had first sued on the original consideration in 
the ‘khata’ as the new contract was not per¬ 
formed by th e applicant. That suit was defend¬ 
ed by the applicant on the ground of ‘novatio’. 
At that time, no contention about jurisdiction 
was raised. The opponents then filed the pre¬ 
sent suit in Samvat year 2001 (1945 A.D). 

The written statement to the suit was filed 
in ‘Samvat* year 2005. Yet in the written state¬ 
ment no contention about jurisdiction was 
raised though it was clearly stated in the plaint 
that though the cause of action arose in Bom¬ 
bay. the suit was brought in Kutch, as the 
applicant was a permanent resident of Kutch. 
The application for filing a supplementary 
written statement was filed on 27-1-50. The 
trial Court observed that a supplementary 
written statement in a suit filed in 1945 A.D. 
could not have been allowed in 1950 A. D. The 
trial Court, however, granted the application 
believing that the proposed supplementary writ¬ 
ten statement raised, only question of law. 

By the time, the trial Court considered the 
appli ation, C. P. C. (Act V (5) of 1908) was 
applied to Kutch State. A supplementary writ¬ 
ten statement could b e filed with the leave, of 
the Court under O. 8, R. 9, C. P. C. In deciding 
the question whether leave should be granted 
or not the Courts take into consideration delay 
that has taken place in raising the contentions 
proposed to be raised by a supplementary 
written statement and the reason why those 
contentions were not raised before. In ‘BISHAN- 
DAYAL SINGH v. M. T. JAISERE*. AIR (5) 
1918 Pat 230. delay of on e year was consider¬ 
ed inexcusable. In ‘KADIR BAKHSH v. SUN- 
DARLAL’, AIR (2) 1915 Lah 449 (1), sufficient 
cause was not found and the application was 
iejected on the ground that piecemeal plead¬ 
ing should be avoided. 

In the present case, applicant had submitted 
to the jurisdiction of the Court and contested 
the previous suit. He submitted to the juris¬ 
diction of the Court and applied for setting 
aside the ‘ex parte’ decree and filed a written 
statement after 4 years. J'he trial Court there¬ 
fore erred in allowing The application under 
O. 8. R. 9, C. P. C. at the stage at which it was 
made. The applicant was not entitled to file 
a supplementary written statement and U 
raise a contention about jurisdiction of the 
Court. 

(7) In view of the conclusion arrived at by 
me in the preceding para, it is unnecessary to 
consider the question of jurisdiction. The ap-, 
plicant is residing in Bombay and is working 
for gain there for last 30 years. He has property| 
including a residential house in Kutch. His! 
wife stays in Kutch. He occasionally visits 
Kutch. Thus there was ‘animus revertendi*. In; 
‘BHAGAT SINGH v. DEWAN JAGBIR*. AIR 
(28) 1941 Cal 670, it was held that ‘animus 
revertendi’ was not sufficient. In that case de- 
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fendant had an ancestral house at Wazirabad 
and he visited that place occasionally. But his 
property was let out to tenants. Evidence show¬ 
ed that the defendant had given up Wazirabad 
as his place of residence. Hence on the mere 
ground of ‘animus revertendi’ it could not be 
held that he had a place of residence at Wazi¬ 
rabad. 

In the present case, defendant has his place 
of residence in Kutch. His wife stays in Kutch. 
These facts distinguish the case from the facts 
of the Calcutta case cited above. Moreover, in 
Kutch State, the fact that the defendant had 
property in Kutch was held sufficient to give 
a Court in Kutch State jurisdiction. This was 
the law prevailng in Kutch State. Of course 
in the plaint it was not stated that the Court 
got jurisdiction as defendant had property in 
Kutch State. But if defendant was allowed to 
file a supplementary written statement, plain¬ 
tiff was entitled to urge by an amendment of 
the plaint that defendant had property in Kutch 
which gave jurisdiction to the Court when the 
suit was instituted. This Court cannot there¬ 
fore accept the contention that when the suit 
was instituted the Court had no jurisdiction 
to entertain it. 

(8) The second contention is that the agree¬ 
ment sued upon was entered into in Bombay. 
A suit based on the agreement if brought in 
Bombay would hav e been held barred by the 
law of limitation in force in Bombay. The debt 
was therefore extinguished and it could not be 
m^de a basis of a suit in Kutch where the 
period of limitation was 35 years. The rule ap¬ 
plicable to the case of a contract made in Bom¬ 
bay and put in suit in a Court of a native State, 
as Kutch was then called, is that though the 
interpretation of contract must be governed by 
the law of tli e country where th e contract was 
made the mode of suing and the time within 
wtuch the action must be brought must be 
governed by the law of the native State where 
action is brought unless the Bombay rule of 
hmitation applicable to the action had extin¬ 
guished the contract and parties were domicil- 
ed in Bombay during the period prescribed by 
the Bombay rule. A contract cannot be said 
to have been extinguished when only the re- 

E ly is barred by the operation of law of 
tation and not the right. A person whose 
was dismissed in Bombay as time barred 
could sue in Kutch and could hav e obtained 

°W t0 l ong ? r P eriod of limitation 
applicable. This contention therefore fails. 

(9) For understanding th e third contention, 
it is necessary to refer to the agreement It 

nnn G n rS f th f l a PP licant was indebted to the 
opponents in th e year ‘samvat' 1983 (1927 A D ) 

•tt a « ar » eXtent ° { I045/ -' In th e month of 

nfr. gS an agreemen t to do business in 
partnership was entered into between the 

parhes. At that time, debt due from the appii- 
yinS?: redueed t0 Rs - 40 °/-- K was agreed 

settled to-day at Rs. 400/- and 
I would give credit for th e sum of Rs. 400/- 

' the jJLfff ““““J made on the last day of 
the month of Ashvrn Samvat’ 1989.' 

My a Kn/ lear . tha . t .,! he applicant agreed to 
him whe 4 n°°t / h« 0 « t th e .amount found due to 

Sde at^he h en/«^ H rs ^ lp .o account wouId he 
SnlniL^ d J^ du Samvat’ year. Now 

t^t^Sfrom of **• 400/ - was 

paia from a specified source at the time 



when account was made and as account was 
not made, the suit was not tenable. The ap¬ 
plicant urged a case of contingent contract 
mentioned in S. 35 of the Indian Contract Act. 
The statement in the agreement that the ap¬ 
plicant would pay out of his account made on 
the last day of the year ‘samvat’ 1989 was not 
collateral to the contract. It only provided a 
mode of performance and was not collateral 
to the very obligation to perform the contract 
as that obligation was absolute and uncondi¬ 
tional. Whether the account was made at the 
specified time or thereafter or not and whether 
any amount was found due to the applicant or 
not, the applicant was bound to pay the amount. 
Hence that contention fails. 

(10) The last contention has no substance 
in it. A debt of Rs. 1045/- due in ‘Samvat’ 1933, 
had to be settled in 'Samvat' 1989 for Rs. 400/-. 
It cannot therefore be presumed under S. 114 
of the Indian Evidence Act that the debt was 
paid up, as the opponents did not sue till ‘Sam¬ 
vat’ 2001. Having regard to the Jonger period 
of limitation in Kutch, no such presumption 
can be raised. It was contended that as oppon¬ 
ents realised their dues from the amount due 
to th e applicant from the partnership business, 
no suit was filed till ‘samvat’ 2001. The con¬ 
tention cannot be accepted 'in the absence of 
dear proof that partnership business resulted 
in profit and applicant was entitled to the 
amount due as his share of profit. 

(11) Result is that decree of th e appellate 
Court is confirmed and th e application is dis¬ 
missed with costs. 

VRB. Application dismissed. 

A. I. R. (39) 1952 Kutch 29 (C. X. 21.] 
VAKIL J. C. 

Naranji, Applicant v. Jivram Mandan and 
others. Opponents. 

Civil Misc. (Supreme Court) Appln. No.' 0 
of 1951, D/- 28-11-1951. 

(a) Constitution of India, Art. 133 (1) (a) 

— Subject-matter of dispute — Suit for reco¬ 
very of money from partners of firm and also 
by sale of goods pledged — Applicant made 
defendant on allegation that in collusion with 
one of partners he took possession of goods 

— Applicant alleging that he teas bona fide 

pledgee of goods including goods pledged to 
plaintiff — suit decreed — Application under 
Art. 133 — What applicant alleged by tony of 
defence to suit held could not be accepted as 
subfect-matter of dispute. (Para fl) 

Ajwo.; C P. C, Appendix III, Constitution 
of India, Art. 133, N. 4. 

(b) Constitution of India, Art. 133 ( 1 ) 0 >) 
“" d < b) Need to satisfy requirement of 
ct. (o) as alternative to restriction in Cl. (a). 

A certificate can be claimed under any one 
or more °f the three para s (a), (b) and (c) ' 
principally or in the alternative and it is not 
necessary to satisfy requirements of para (b) 
as an alternative to the restriction «the amount 
or value of the subject-matter still i„ dispute 
on appeal is and was not less than twenty thoL 
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.'and rupees" in clause (a). AIR (38) 1951 Pat 
177, Ref. to. (Pa r <t 7 > 

Anno.: C. P. C.. Appendix III, Constitution 
vi India, Art. 133, N. 1. 

C. B Thacker, for Applicant; K. N. Man- 
kad , for No. 1. S. U. Bhanusa li, for Nos. 2/2 
and 2/3, for Opponents. 

Cases referred to: 

(•30) 57 Ind App 56: (AIR (17) 1930 P^44) 

(’ 44 ) AIR (31) 1944 P C 65:(ILR (1944) Bom 

745) (Pr 8) 

CJ8) 39 Mad 843: (AIR (3) 1916 Mai 985)^ 

C51) AIR (38) 1951 Pat 177: (30 Pat 690) 

(Pr 7) 

ORDER: This is an application bv on e of 
the judgment-debtors under Art. 133 (1) of 
the Constitution for leave to appeal to the 
Stpreme Court. 

(2) Opponent No. 1 brought suit No. 17 of 
Samvat’ 2004 for recover}’ of Rs. 10300, costs 
and future interest from opponents 2/1, 2/2 
and 2/8 as partners of the firm of Jayar.tilal 
Damjee and and also by sale of 500 bags of 
ground nut seeds alleging that opponent 2/1 
as manager of the said firm of Jayantilal Dam¬ 
jee borrowed from him a sum of Rs. 10,000 on 
•Asho vadi’ 2nd. ‘Samvat’ 2004 (4-7-47) on secu¬ 
rity of 500 bags of ground nut seeds. The ap¬ 
plicant was made a party-defendant to the suit 
on the allegation that he in collusion with the 
opponent 2/1 took possession of the pledged 
roods and brought into existence documents 
creating a pledge in his favour. The applicant 
did not submit opponent l’s pledge transaction 
and in the alternative contended that he was 
. ‘bona fide’ pledgee of 1675 bags of ground 
nut seeds, including 475 bags in suit, for 
Ra 28000, without notice of the alleged prior 
pledge in favour of opponent 1. The trial Court 
held the pledge in favour of opponent 1 proved. 
It further held that the applicant was not a 
bona fide’ pledgee for consideration without 
notice of the prior pledge in favour of opponent. 
It therefore decreed opponent l’s suit. The 
decree alTected the applicant in so far as it 
directed realisation of tile decretal amount by 
sale of 475 bags in his possession. 

(3) The applicant preferred appeal No. 28 
of 1950 against the decree passed by the trial 
Court. He valued his appeal at Rs. 7181/4 
vriiich was the price of 475 bags of ground nut 
seeds. It appears that out of 500 bags of ground 
rrqt seeds, 25 were stolen. This Court confirmed 
t/be decree of th e trial Court and dismissed the 
repeal. 

(4) The judgment of the trial Court and the 
lodgment of this Court wer e delivered after 
the Constitution came into force. The applica- 
tipn is therefore governed by Art. 133 of the 

istitution. The applicant prayed for a certi- 
fcate as under: 

To grant to your petitioner a certificate that 
the amount or value of the subject-matter of 
the suit in the first instance and of the matter 
in dispute on appeal to the Supreme Court 
is above Rs. 20,000/- and that the appeal 
herein involves a substantial question of 
lav/.’’ 

(5) The amount or value of the subjeet-mat- 
rer of the dispute in the Court of th e first inst¬ 
ate was Rs. 10,309. In appeal the amount or 


value of the subject-matter of dispute was 
Rs. 7181/4. The amount or value of the subject- 
matter of dispute in the proposed appeal to the 
Supreme Court would b e the same. Thus the 
requirements of Cl. (a) to Art. 133 (1) of the 
Constitution are not satisfied. The applicant 
thus failed to make out a claim to certificate 
prayed for. 

(6) The applicant’s contention is that the 
subject-matter of the dispute was not merely 
475 bags of ground nut seeds pledged. His 
contention was that the subject-matter of dis¬ 
pute was the transaction of pledge with him 
of 1675 bags of ground nut seeds for Rs. 28,001. 
It is not possible to accept this contention. It 
cannot be accepted that what the applicant 
alleged by way ol defence to the suit was the 
subject-matter of dispute. The subject-matter 
of dispute was the alleged pledge transaction 
in favour of opponent 1. Th e applicant was 
called upon to show that he was a ‘bona fide’ 
pledgee for value without notice of the prior 
pledge in favour of opponent 1 as in the alter¬ 
native it was contended that he was entitled 
to a priority. But the subject-matter of dispute 
was the pledge of 475 bags only and not the 
alleged pledge of 1675 bags for Rs. 28000 in 
applicant’s favour. 


(7) The applicant then relied on Cl. (b) to 
Art. 133 (1) of the Constitution and contended 
that the judgment and decrees of the trial 
Court and of this Court involved directly or 
indirectly a claim or question respecting pro¬ 
perty of the amount or value exceeding 
Rs. 20,000/-. In para 4 above, the applicant’s 
prayer for a certificate is set out. It was for the 
applicant to have prayed for a certificate under 
Cl. (b) to Art. 133 (1) of the Constitution. It 
is true that th e provision corresponding to 
clause (b) to Art. 133 (1) in para 2 of S 110, 
C. P. C. was held in ‘CHAMPAMANI BIBI v. 
MAHOMED YUNUS’. AIR (38) 1951 Pat 177, 
dependent on para one as an alternative to the 
second restriction in para one, and it can there¬ 
fore be contended that in considering an appli¬ 
cation for grant of a certificate as prayed for, 
the question whether the judgment and decree 
involved directly or indirectly some claim or 
question respecting property of that amount 
or value has also to b e considered. The reason 
for the view held by the Patna High Court was 
expressed as under: 

“if therefore, this para is to be taken to be 
independent of the first, the result will be 
that an appeal will lie to the Supreme Court, 
subject of course to the provisions of third 
para of the Section, in every case wher e the 
value of the subject-matter in dispute on 
appeal is not less than Rs. 10.000/-, no mat¬ 
ter what the value of the subject-matter of 
the suit was. In that case, not only the first 
condition in the first para would be rendered 
wholly nugatory but this para by itself 
would have to be treated as a superfluity.” 

In coming to the conclusion as stated above, 
the Patna High Court followed a previous rut- 
ing of the Madras High Court in •SUBRAM- 
MANIA AIYYAR v. SiLLAMMA', 39 Mad 8*43 
and observed that the reasoning in the said 
decision was approved by the Privy Council 
in MANGAMMA v. LAKSHAMAMMA’. 57 lnd 
App 5G (PC). When Art 133 was drafted, the 
judicial v ; ew stated above existed. Yet the se¬ 
cond para was made alternative to the first 
para by giving them separate para numbers. 
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T t follows that a certificate can now be claimed 
under any on e or more of the thre e paras mark¬ 
ed (a) (b) and (c) principally or in the alter¬ 
native and it is not necessary to satisfy re¬ 
quirements of para (b) as an alternative in 
the restriction "the amount or value of the 
subject-matter still in dispute on appeal is and 
was not less than twenty thousand rupees in 
Clause (a). It was therefore incumbent on the 
applicant to have prayed for a certificate under 
'clause (b) to Art. 133 (1) in th e alternative 
if it was held that he was not entitled to a 
certificate under clause (a) to Art. 133 (1). 
As the applicant has not done so he cannot 
be heard to say that in the alternative he is 
entitled to a certificate under clause (b) of 
Art. 133 (1). 

(8) Now assuming that the applicant is en¬ 
titled to claim a certificate under clause (b) <;f 
Art. 133 (1) of the Constitution though not 
specifically prayed for, the question to be con¬ 
sidered is whether requirements of clause (b) 
are satisfied. That clause provides as under: 
“that the judgment, decree or final order in¬ 
volves directly or indirectly some claim or 
question respecting property of the like 
amount or value.’ 

In some decided cases the expression ‘some 
claim or question respecting property* has been 
interpreted to mean some claim or question 
to or respecting property additional to or other 
than the actual subject-matter in appeal. The 
question arose in ‘SHEVANTIBAI v. JANAR- 
DAN\ AIR (31) 1944 P C 65 but their Lord- 
ships did not express any opinion on it. If 475 
bags which formed the subject-matter in appeal 
to this Court were excluded, the amount or 
value of the remaining 1225 bags would be 
less than Rs. 20,000. Assuming that claim or 
question was respecting 1675 bags, it cannot 
be held that the judgment involved directly 
or indirectly any such claim or question. 

It is true that according to the applicant 1675 
bags were pledged with him for Rs. 28000. What 
was decided by the judgments was that he was 
not entitled to hav e a priority over opponent l’s 
pledge for 475 bags. By the judgments applic¬ 
ant’s claim to other bags cannot be said to 
have been decided as to create a bar or ‘res 
judicata*. From the mere fact that the applic¬ 
ant advanced a claim for 1675 bags it cannot 
be held that the judgment involved a claim 
or question respecting all the said bags direct- 
1> or indirectly. Hence, even if it be held that 
applicant can claim a certificate under clause (b) 
though not specifically prayed for, on merits 
he js not entitled to it. It is therefore unneces- 
sary to consider the contention raised by the 
c, n .« d „ Advocate f °r opponents that under 
ia * a PPl* can t had to show as an 

alternative restriction the requirements men¬ 
tioned in para 2 of that section over and above 
the requirement about the subject-matter of 
dispute in the Court of the first instance being 
not less than Rs. 20,000/-, in amount or value 
and as the subject-matter of dispute in the Court 
oi the first instance was less than Rs. 20.000/- 

, amou "t or value, applicant was not entitled 
to a certificate. 


«* 9) * As the 3 ud S men t of this Court is an 

thp^Tlw 6 ' i- is nec ^ sar y to consider whe- 
iner a substantial question of law is involved 

£S, however the requirements of clauses (a) 

1 complied with it is not necessary 

Ider that question in this application. 


The question is considered in cognate miscella¬ 
neous application No. 5 of 1951 and the rele¬ 
vant portion of the judgment in that .applica¬ 
tion may be taken as part of this judgment, 

if necessary. r 

(10) Result is that application fails ana it 

is dismissed with costs. . , 

VRR Application dismissed. 
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VAKIL J. C. 

Peraj Poonja, Applicant v. Bhansali Bhimji 
Kheraj and another, Opponents. 

Civil Revn. Appln. No. 112 of 1951, D/- 10-11- 
1951. 

(a) Civil P. C. (1908), O. 9, Rr. 3 and 8 — 
Application for adjournment refused — Proce¬ 
dure. 

Where a pleader of a party who is not present 
applies for adjournment of the case it cannot 
be assumed that the pleader is net duly in¬ 
structed and able to answer all questions relat¬ 
ing to the suit. On rejection of an application 
for adjournment, proper course for the Court 
is to inquire of the pleader of the party on whose 
behalf the application for adjournment was 
filed whether he had instructions to proceed 
further with the suit unless the pleader report¬ 
ed that he was instructed only to apply for an 
adjournment. On dismissal of the application for 
adjournment, the Court errs in assuming that 
his pleader had no further instructions to pro¬ 
ceed with the suit and in dismissing the suit. 
Hence it cannot be assumed for the application 
of O. 9, R. 8, C. P. C. that the plaintiff had not 
appeared. In this view, considered either under 
R 3, or under R. 8, the order of dismissal made 
by the Court is wrong. (Para 4) 

Anno.: Civil P. C., O. 9, R. 3, N. 1; O. 9, 

R. 8 N. 1. 

(b) Civil P. C. (1908), S. 115, O. 9, Rr. 3 and 
8 — Kutch Province ( Courts ) Order (1948), 

S. 35 — Order of dismissal passed though there 
was no non-appearance — Revision. 

Where R. 3 is inapplicable in that both the 
parties had appeared and R. 8 is inapplicable 
in that plaintiff had not failed to appear and 
a dismissal is made on erroneous application 
of R. 3 or R. 8, an application under R. 4 or 

R. 9 for setting aside dismissal order need not 
and cannot be made as such an application can 
only b e allowed on showing sufficient cause for 
non-appearance. If an order of dismissal is erro¬ 
neously made though there is no non-appearance, 
it is a fit case for revision of the order as the 
lower Court can be said to have acted with 
material irregularity i n making the order. 

(Para 4) 

Anno.: C. P. C., S 115, N 12; O 9, R 3, N 9. 

(c) Kutch Province (Courts) Order (1948), 

S. 35 (1) (b) Proviso ( 1 ) — Applicability — 
Cipil P. C. (1908), S. 115. 
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Where (he lower Court can be said to have 
acted in the exercise of its jurisdiction with 
material irregularity, an application for revision 
of the order is not governed by any law of 
limitation. (Para 5) 

Lavji Lakhamshi Thacker, for Applicant; 
Gopalji Umarshi, for Opponents. 

ORDER: This is an application for revision 
oi an order dated 17-4-51, made by the Sub- 
Judge, Nakhatrana by which he dismissed the 
applicant’s suit under Order 9, Rule 3, C. P. C. 

(2) The facts are few and simple. Applicant 
sued the opponent to recover possession of a 
portion of a field alleging encroachment on it 
by the latter. The opponent filed his written 
statement in the case. Issues were settled and 
the suit was fixed for hearing. From 17-3-51 
to 17-4-51 applicant sought adjournments on the 
ground that he was ill at Bombay. On 17-4-51, 
an application for postponement was filed by 
the applicant’s pleader. The lower Court re¬ 
jected the application and dismissed the suit 
under Order 9, Rule 3, C. P. C. The applicant 
has therefore preferred the present application 
for revision of that order. 

(3) It was contended on behalf of the ap¬ 
plicant that after rejecting the application for 
adjournment, the lower Court should have al¬ 
lowed applicant’s pleader to proceed with the 
suit instead of dismissing it under O. 9, R. 3, 
C. P. C. On behalf of the opponent it was 
contended that the dismissal in this case was 
under Order 9, Rule 8, C. P. C. and the pre¬ 
sent revision application was not competent as 
applicant had not applied for setting aside the 
order of dismissal for default. A question of 
limitation was also raised. 

(4) An order of dismissal under O. 9, R. 3, 
C. P. C. can only be made if neither party ap¬ 
pears when the suit is called on for hearing. An 
appearance of a party may be either persona] 
or through his pleader unless it has been ask¬ 
ed to appear in person. When a party is not 
asked to appear personally on any date fixed 
for hearing, appearance of its pleader is equi¬ 
valent to appearance of it. The pleader must 
however be instructed and able to answer all 
material questions relating to the suit. Where 
a pleader of a party who is not present ap¬ 
plies for adjournment of the case it cannot be 
assumed that the pleader is not duly instructed 
and able to answer al] questions relating to 
the suit. On rejection of an application for 
adjournment, proper course for the Court was 
to inquire of the pleader of the party on whose 
behalf the application for adjournment was fil¬ 
ed whether he had instructions to proceed 
further with the suit unless the pleader re¬ 
ported that he was instructed only to apply 
for an adjournment. On dismissal of the ap¬ 
plication for adjournment made on behalf of 
the plaintiff, the lower Court erred in assum¬ 
ing that his pleader had not further instruc¬ 
tions to proceed with the suit and in dismis¬ 
sing the suit. 

The learned Advocate for the opponent con¬ 
tended that the order made by the lower Court 
could be supported as one made under O. 9, 
R. 8. C. P. C. and as the applicant had not 
applied under Rule 9 of the order for setting 
aside the order for dismissal, this application 
(for revision of the order was incompetent. For 
the reasons stated above, it cannot be assumed 


A. L R. 

for the application of Order 9, Rule 8, C. P. C.. 
that the plaintiff had not appeared. Hence, 
considered either under R. 3 or under R. 8. the 
order of dismissal made by the lower Court 
was wrong. 

As regards competency of this revision appli¬ 
cation, it is true that an order rejecting an ap¬ 
plication under O. 9, R. 4 or R. 9 for setting 
aside a dismissal order is not open to revi¬ 
sion under Section 115, C. P. C. A fortiori 
where no such application is made, the order 
of dismissal cannot be questioned in revision. 
But an application under O. 9, R. 4 or R. 9 is re¬ 
quired to be made where neither party had ap¬ 
peared or plaintiff had not appeared and the 
suit was dismissed. Where Rule 3 is inappli¬ 
cable in that both the parties had appeared 
and Rule 8 is inapplicable in that plaintiff had 
not failed to appear and a dismissal is made 
on erroneous application of Rule 3 or Rule 8, 
an application under R. 4 or R. 9 for setting 
aside dismissal order need not and cannot be 
made as such an application can only be al¬ 
lowed on showing sufficient cause for non-ap¬ 
pearance. If an order of dismissal is errone¬ 
ously made though there is no non-appearance, 
it is a fit case for revision of the order as the 
lower Court can be said to hav e acted with 
material irregularity in making the order. 

(5) A question of limitation was urged under 
sub-section (2) of S. 35 of the Kutch Province 
(Courts) Order, 1948. This application was fil¬ 
ed beyond a period of 90 days of limitation 
prescribed for making an application under 
Section 115, C. P. C., Proviso (1) to Clause (b) 
of sub-section (1) of Section 35 of the Kutch 
Province (Courts) Order, 1948, provides that an 
application for revision should be filed within 
90 days. If the lower Court can be said to 
have acted in the exercise of its jurisdiction 
with material irregularity, this application is 
not governed by any law of limitation. It 
appears that the application could not be filed 
soon after the order was made as through mis¬ 
taken advice an appeal against the order was 
made to the District Court. 

(6) Result is that the application is allow¬ 
ed, Rule is made absolute, the order of dis¬ 
missal is set aside and the lower Court is di¬ 
rected to readmit the suit at its original num¬ 
ber in th e Register of Civil suits and proceed 
to dispose it in accordance with law. There 
shall be no order as to the costs of the parties 
to this application. 

V.B.B. Application allowed. 
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VAKIL, J. C. 

Ravji Devshi, Defendant-Applicant v. Preni- 
ji Hem raj, Plaintiff-Opponent. 

Civil Revn Appln. No. 117 of 1951, D/- 
15-11-1951. 

(a) Civil P. C. (1908), O. 14, R. 2 and O. 15, 
R. 3 — Preliminary issue of fact. 

Order 14, Rule 2 provides for disposal of a 
case or part thereof on issues of law only. An 
issue requiring evidence for its finding is not 
an issue of law and cannot be raised as a pre¬ 
liminary issue under this rule. Under Order 14 
there is no power in th e Court to frame some¬ 
thing in the nature of a preliminary issue of 
fact; AIR (19) 1932 Bom 128, Rel. on. (Para 5) 


Kutch 33 


jgg2 Ravji>. Premji (Vakil J . C .) Kutch 33 

Under Order 15, Rule 3, the Court may treat business but he used to visit Kutch from time 
„me of the issues framed as preliminary is- to time. It was alleged that opponent had ob- 
sues if no further evidence than the parties tamed an assignment of he suit actionable 
Zn at once produce is required for the deci- claim m his favour from the original creditor 

Zion of those issues and decision on thos e is- (3) The suit was resisted by the applicant 

sion oj tho who contended that the Court had got no juris- 

sues is sufficient for disposal of the suit An dictjon to enterta i n the suit as ‘defendant’ was 

action under Rule 3 of r residing in Bombay for number of years last. 

where further evidence than what the parties Hc denied having res ided in Kutch. It was 
can at once furnish is necessary for the deci- also C0Ilte nded that there was no proper as- 

sion of the suit. trara o) s i gn ment in favour of the opponent by all per- 

( Desirability of pronouncing opinion on all sons having interest in the actionable claim. 
important points involved in appealable cases, It was further contended that the suit was bar- 
emphasised and attention of Subordinate Courts red by limitation. There were other conten- 
in Kutch pointedly drawn to this aspect). tions raised which it is not necessary to men- 

Anno: C. P. C., O. 14, R. 2 N. 2; O. 15, R. 3 tion £o ** disposal of this application. 

N. 1. . (4) On 3-7-1951, the lower Court raised eight 

(b) Civil P. C. (1908), S..115 — Kutch Pro- [ ssue . s a " d was . directed that issues relating 
vince (Courts) Order (1948), S. 35 - ‘Case jurisdiction Umitation and proper assign- 
decided’ - Whether decisions of preliminary faring as preliminary is- 

issues amount to a ‘case decided’ within the iu i! d .- and * the 2L lssues ,. wer « 

meaning of that expression used in Section 115 u._ thprffnr a f pp ican .^ 

of the C. P. C. and Kutch Courts' Order 1948. !? ion theiefor e approached this Court for revi- 

AIR (19) 1932 Bom 81, Ref. (Quaere). 

(Para 6) , 0rd f r 14 - Rule 2, C. P. C. provides for 

Anno: C. P. C., S. 115 N. 4, 5. disposal of a case or part thereof on issues ofl 


nv uwh* oi, nci, v^ttuerei. , rx , , . „ , 

(Para 6) .. ^ 0rd f r 14, Rule 2, C. P. C. provides for 

Anno: C. P. C., S. 115 N. 4, 5. disposal of a case or part thereof on issues of 

(c) Civil P C (1908) S 115 — Inuring, « J-?’ An lssu . e requiring evidence for its 

tor£ orders. ' '*' Interlock finding is not an issue of law and cannot be 


......... J . . ra ‘ se d as a preliminary issue under this 

in Kutch, it is inexpedient to exercise powers 'rule. Under Order 14, there is no power in 
of interference in revision against interlocu - the Court to frame something in the nature 
tory decision on an issue where there is remedy of a preliminary issue of fact — 'SOWKABAI 
of appeal against the decree finally passed, even v - TUKOJIRAO HOLKAR’, AIR (19) 1932 Bom 1 
if it be held that in such matters powers in } 28 - Under Order 15, Rule 3, the Court may 
revision can properly b e exercised: AIR (20) : reat s ? m e of the issues framed as preliminary 
1933 Rang 263, Ref. (Para 6) ,ssues U no further evidence than the parties 

It is true that where questions of jurisdic- «# °«? ce produce « required for the deci- 
tion, limitation and other issues of a like na- sues is iiffidenff de ^Sion on those is- 
ture going at the root of the case involved are a?Uon und^r Rui? 3 * s® Sul {i 

decided as preliminary issues in exceptional have been taken as fur?L *u 0Uld ?° 

cases powers in revision may be exercised to the parties can at onc^£»^h What 

remedy injustice. But it uiili be not an ex- for the dedsISn of th! neces , sary 

ceptioml case if on a finding on an issue re - very early time desirability of 
corded as contended for by the applicant the opinion on all th’ e important 

ar? thnJZZi!- h” d ' s Z lSSal Exce P tional cases in appealable cases ha s P been emphasised The 

or £ \ h mi9 ^.? a y se irreparable loss lower Court therefore erred in deciding the 

Of iZZrf 9e 0f SOme kmd lf revisional - powers thre e issues as preliminary issues As the is- 
of interference nre nnt oremico^ /r>_ /»\ siipc aro rinoirinri _ . . ^ IS 


of interference are not exercised. 
Anno: C. P. C., S. 115 N. 5. 


(Para 6) Ser r of deCi f’ d ’ no ‘ hin S ca " be' done in the 

°S “A"*is done. But th e at- 


nuuu - r. c., is. 115 N. 5. , uliao mg wnat is done. But the at- 

un^ na il al /- K , otvaL {or Applicant; Padma- drawn to' tho r C - ourts - is PO^edly 

fcant P. Vaidya, for Opponent. not be rn s^i^ V rf 1 pre J imir J ar y issues should 

Cases referred to: Order 14 R 2 Order P , rovisions of 

(32) AIR (19) 1932 Bom 128: (56 Bom 224) <» b je and in case th e latter Rule appHes^dt 

f» AIR <,„ , 932 Bom 81: (.35 I„d Ca^lli °' d “ id, ” g 

W AIR (36) 18« Kutch 5 g fa “ Mho'IhiTrcsonTrovfal™'* .‘"l, d ?« lon 

<2W 1933 R “ g 263: <I46 fa ( d P ^ 

olTSc- Th : s a " =PPRoatlon for revision S; on h a ! y „ d „? ddi "e 9» three fasul P t™TowS 

sjea 
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There are interlocutory matters of diilerent 
kindj and there are some which if decided one 
way as contended for the defendants in those 
cases dispose of the suit so far as that parti¬ 
cular Court is concerned. For instance in *MU- 
RARJI* SOORJI v. JAYANT TRADING COR¬ 
PORATION', A I R (36) 1949 Kutch 5. 
there was a decision on the question whether a 
plaint should be rejected for want of jurisdiction 
of the Court & it was held that the decision 
should be taken as a decision of the case. But 
revisional powers will noi be exercised where 
there is another remedy open to the applicant. 
Accordingly it has been held that no revision 
will be entertained against interlocutory deci¬ 
sion on each issue where there is remedy of 
appeal against a decree finally passed. It was 
observed by the Rangoon High Court that it 
was intolerable that where issues were decid¬ 
ed separately, there should be what was really 
an interim appeal in the form of an applica¬ 
tion in revision to the High Court ‘MAUNG 
PYU v. MA MI\ AIR (20) 1933 Rang 263. It 
is true that where questions of jurisdiction, 
limitation and other issues of a like nature go¬ 
ing at the root of the case involved ar e decid¬ 
ed as preliminary issues, in exceptional cases, 
powers in revision may be exercised to re- 
medv injustice. But it will be not an excep¬ 
tional case if on a finding on an issue record¬ 
ed as contended for by the applicant the suit 
will result in dismissal. Exceptional cases are 
those which might cause irreparable loss or 
damage of some kind if revisional powers of 
interference are not exercised. In this parti¬ 
cular case if a decree is passed against the 
applicant on consideration of his other conten¬ 
tions, he can prefer an appeal and obtain a 
stay order. No irreparable loss is therefore 
likely to be caused to him as in the event of 
his succeeding, he will b e compensated by 
costs. Moreover, it is evident that in revision 
conclusions on the question of fact by the lower 
Court have to be accepted. This might (not?) 
caus* a prejudice to any of the parties as in 
appeal the findings on the questions of fact 
can also be attacked. There is a second appeal 
provided according to Kutch Courts Order 
1948. Thus it is inexpedient to exercise powers 
of interference in revision even if it be held 
that in matters of this kind powers in revision 
can properly be exercised. 

(7) In view of the conclusions arrived at by 
me as stated in the preceding para it is unne¬ 
cessary to consider the contentions urged to 
show that the lower Court erred in deciding the 
three issues against the applicant. It will be 
undesirable to do so. 

(8) Result is that the present application in 
revision fails and it is dismissed without any 
order as to costs. 

V.B.B. Application dismissed. 
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VAKIL , J. C. 

Mahaprasad S. Joshipura , Plaintiff-Appel¬ 
lant v. Mistri Mavji Manji, Defendant-Respon¬ 
dent. 

Misc. Civil Appeal No. 9 of 1951, D/- 9-1- 
1952. 

(a) pivil P. C. (1908), S. 39 — Decree of 
Court outside Kutch could not be transferred 
to Court in Kutch before 1-8-49 under S. 39. 

Unless the provisions of S. 39 governed the 
procedure of the Court transferring the decree 


for execution and of the Court to which exe- I 
cutlon oj the decree was transferred, no irans- I 
J'er under that section can be made. (Para 3) 1 

Hence, a decree of a Court in North Cachar 
Hills Assam could not be transferred to a 
Court in Kutch before 1-8-49 , as the provisions 
of the Code are not made applicable to North 
Cachar Hills and the Code was not made appli¬ 
cable to Kutch State before 1-8-49: AIR (37) 
1950 Kutch 11, Rei. on. (Para 3) 

The fact that execution petition was made } 
after 1-8-49 will not validate the transfer made 
before that date. (Para 3) 

(b) Civil P. C. (1908),O. 21, R. 5 *— Execu¬ 
tion — Mode of transfer — Decree to be sent 
to Court of different district for execution — 
Failure to send decree through District Court 
— Effect. 

• Obiter■’: In a case where the Court to which 
the decree is to be sent for execution is situate 
in a different district, the decree is to be sent 
to the District Court. Where in such a case 
a decree is sent direct to a Subordinate Court, 
execution of the decree by the Subordinate 
Court cannnot be strictly speaking legal. But 
where a transfer is made to a Subordinate 
Court which has not got pecuniary jurisdic¬ 
tion to execute the decree, the District Court . 
which has got pecuniary jurisdiction to execute 
the decree cannot entertain a petition for exe¬ 
cution of a decree as the decree is not transfer¬ 
red to it in accordance with the provisions of 
law. < Para 0> 


Anno: C. P. C.,0. 21, R- 5 N. 1. 

P. P. Vaidi/a, jor Appellant; J. K. Dholkia , 
for Respondent. 

Case referred to: 

(’50) AIR (37) 1950 Kutch 11 ( Pr &> 

JUDGMENT: This is an appeal against an 
order dated 23-4-51, made by the Civil Judge 
(S. D.) Kutch in execution petition No. <3 ol 

1949. 

(2) The facts are that on e Mahaprasad S. 
Joshipura obtained a decree in 1940 A. D. 
against Mistri Kuverji Nanji and others in the 
Court of the Sub-Divisional Officer, North. 
Cachar Hills (Assam) for Rs. l<2<4-9-0 and 
costs. The Court passing the decree transfer¬ 
red the decree for execution to “the Civil Court 
Anjar in the District of Kutch” on 22-7-48. On. 
9-10-49. Mahaprasad presented execution pt 
tition No. 73 of 1949 to the District Court,. 
Kutch for realisation of the decretal amount 
from the legal representatives of Mistri Kuverji, 
since deceased, by attachment and sale of the 
judgment-debtor's property. The respondents 
resisted the execution petition contending that 
the lower Court had no jurisdiction to execute 
the decree, the legal representatives of Madhav- 
jee were not brought on record and hence the 
Darkhast was not tenable and that the Dark- 
hast was barred by limitation. The lower 
Court accepted the first mentioned contention 
and dismissed the execution petition. 

(3) The decree sought to be executed was 
transferred under Section 39 of the Code of 
Civil Procedure (Act V (5) of 1908). Unless 
the provisions of Section 39, C. P. C. governed 
the procedure of the Court transferring the] 
decree for execution and of the Court to which 
execution of the decree was transferred, nol 
transfer under that section can be made. The! 
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ferred to it in accordance with the provisions] 

of law. , , , , 

(6) Result is that the order made by the 
lower Court is confirmed and the appeal is 
dismissed with costs. 

V.B.B. Appeal dismissed. 


1952 

learned Advocate for the appellant was not 
able to show that the provisions of the Code 
were made applicable to North Cachar _ Hills. 
It appears from the A. I. R Commentaries on 
the Code of Civil Procedure that in the list of 
scheduled Districts to which the provisions of 
the Code were extended, the District of Jal- 
naiguri excluding the North Cachar Hills was 
included. If this was so, the Court passing 
the decree was not entitled to transfer the 
decree under Section 39 of the Code. But as¬ 
suming that the procedure of the Court pas¬ 
sing the decree was regulated by th e Code, it 
was further necessary to show that the pro¬ 
cedure of the Court to which the decree was 
transferred for execution was regulated by the 
Code. It was not disputed that before 1-6-48, 
Kutch was an Indian State to which the Code 
was not applicable. The administration of 
Kutch State was taken over by the Central Gov¬ 
ernment with effect from 1-6-48. But the exist¬ 
ing laws and “Courts” of the Kutch State con¬ 
tinued. It was therefore held by this Court in 
‘KHUSALCHAND DAMJI v. VISHANJI HANS- 
RAJ\ AIR (37) 1950 Kutch 11, that a decree 
of a Court outside Kutch could not have been 
transferred to a Court in Kutch before 1-8-1949 
as the Code was made applicable to Kutch 
State on 1-8-49. It was contended that with 
effect from 1-6-48. Kutch State ceased to be 
an Indian State. Til] the Government of India 
Act was amended and merger was brought 
about, the existence of Indian States as such 
continued. I therefore hold that under Sec¬ 
tion 39, C. P. C., the decree could not have been 
transferred for execution on 22-7-48. The fact 
that the execution petition was made after 
1-8-49 will not validate the transfer made on 
22-7-48. 

(4) It was contended by the learned Advo¬ 
cate for the appellant that the transfer could 
be held to have been made under Section 45 
of the Code to a Court established or continued 
by the authority of the Central Government 
acting under the Extra-Provincial Jurisdiction 
Act. The Courts in Kutch State were esta¬ 
blished under the Kutch Courts’ Order 1948 
on 28th December 1948. This was after the 
decree was transferred to Anjar Court. It 
was contended that th e Central Government 
had continued th e Courts of the State under 
the Kutch Administration Order 1948. The 
words “or continued” occurring i n Section 45 
of the Code were omitted by Indian Independ¬ 
ence (Adaptation of Central Acts and Ordi¬ 
nances), Order, 1948. 

(5) As I agree with the lower Court in hold¬ 
ing that on 22-7-48, the decree could not have 
been transferred to a Court in Kutch State 
under Section 39 or even under Section 45 of 
the Code, it is not necessary to consider the 
question whether decree was properly transfer¬ 
red to Anjar Court and whether -execution 
could have been sought i n the District Court, 
on the basis of the transfer so made. Under 
3rder 21 ilule 5 C. P. C. the decree was to 
be sent to the District Court. Where in such 
a case, a decree is sent direct to a Subordinate 
umrt, execution of th e decree by the Subor- 
n” atle Court cannot be strictly speaking legal. 

SSJu. v t f ansfer »s made to a subordinate 
vourt which has not got pecuniary jurisdic- 
to execute the decree, th e District Court 
n has got pecuniary jurisdiction to exe- 
decree cannot entertain a petition for 
juon of a decree as the decree is not trans- 
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Pashu Devshi, Plaintiff-Appellant v. Anandji 
Bhula, Defendant-Respondent. 

First Appeal No. 5 of 1951, D/- 19-1-1952. 

Civil P. C. (1908), S. 52 (2) — Enforcement of 
decree against legal representative personally — 
Cause of action specified in S. 52 (2) must be 
disclosed in application — Failure — Effect. 

An execution petition for realisation of the 
decretal amount or part of it from the legal re¬ 
presentative personally under sub-s. (2) of S. 52, 
Civil P. C„ must disclose a cause of action, that 
is, must aver that no property of the deceased 
has remained in his possession and he has 
failed to duly apply property of the deceased 
which came into his possession. An execution 
petition, seeking to realise decretal amount by 
attachment and sale of property as of the de¬ 
ceased cannot be regarded as disclosing a cause 
of action for obtaining execution against the 
legal representative personally under sub-s. (2) 
of S. 52, Civil P. C. and it is not open to a judg¬ 
ment creditor filing such an execution petition 
to urge, on the legal representative successfully 
showing that the property attached is his self¬ 
acquisition, that though the property is his self¬ 
acquisition, it is nevertheless liable as he has 
not duly applied property of the deceased which 
came into his possession. (Para 3) 

Anno: C. P. C., S. 52 N. 13. 

P. P. Vaidya, on behalf of K. N. Mankad, for 
Appellant. 

JUDGMENT: This is an appeal by the judg¬ 
ment-creditor against an order dated 21-7-1951, 
made by the District Judge, Kutch in execution 
petition No. 63 of 1949, raising attachment levied 
on properties marked lots Nos. 19 and 20. 

(2) The appellant obtained a decree for pay¬ 
ment of money in Regular Civil Suit No. 20 of 
Samvat 2001 against respondent, as legal re¬ 
presentative of his father Bhula Arjan and 
others and in execution of the said decree, he 
got certain properties attached as of the owner¬ 
ship of Bhula. The respondent applied for 
raising the attachment levied on the grounds 
that lots Nos. 19 and 20 were his self-acquisition 
and other lots were not liable to be attached 
and sold for satisfaction of the decretal amount. 
The lower Court upheld the contention of the 
respondent that lots Nos. 19 and 20 were his 
self-acquisition and as such were not liable to 
be attached and sold. On behalf of the appel¬ 
lant, it was submitted in the lower Court that 
after the decree was passed, the respondent 
had borrowed money on the security of his 
father’s property and therefore lots Nos. 19 and 
20 , though self-acquisition of the respondent, 
were liable to be attached and sold. This con- 
tention was repelled by the lower Court. 

(3) Under sub-s. (2) of S. 52, Civil P. C„ a 
decree for payment of money passed against a 
party as legal representative of a deceased per- 

ca . n be executed against him (judgment- 
debtor), to the extent of the property in respect 
of which he has failed to satisfy the Court, in 
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the same manner as if the decree had been 
passed against him personally, provided no 
property of the deceased remains in his posses¬ 
sion and he fails to satisfy the Court that he 
has duly applied such property of the deceased 
as is proved to have come into his possession. 
An execution petition for realisation of the de¬ 
cretal amount or part of it from the legal re¬ 
presentative personally under sub-s. (2) of S. 52, 
Civil P. C., must disclose a cause of action, that 
is. must aver that no property of the deceased 
has remained in his possession and he has 
failed to duly apply property of the deceased 
which came into his possession. An execution 
petition, seeking to realise decretal amount by 
attachment and sale of property as of the de¬ 
ceased cannot be regarded as disclosing cause 
of action for obtaining execution against the 
legal representatives personally under sub-s. (2) 
of S. 52. Civil P. C. and it is not open to a judg¬ 
ment-creditor filing such an execution petition 
to urge, on the legal representative success¬ 
fully showing that the property attached is his 
self-acquisition, that though the property is his 
self-acquisition, it is nevertheless liable as he 
has not duly applied property of the deceased 
which came into his possession. The appellant 
was therefore not entitled to sustain the attach¬ 
ment as levied and therefore it is unnecessary 
to consider the merits of his contention. 

It appears that the respondent had borrowed 
a sum of Rs. 3000/- on other properties of the 
deceased attached. The contention was based 
on this transaction. At the same time, the ap¬ 
pellant does not admit genuineness of this tran¬ 
saction and has not only resisted a claim peti¬ 
tion by the mortgagee but he has applied to this 
Court in revision for setting aside the order of 
the lower Court allowing the claim petition. 
Thus according to the appellant, the transaction 
was not a genuine one and hence there was no 
reason to urge that the property, or money 
obtained on the mortgage of the property of the 
deceased was not duly applied. The appellant 
should have fairly admitted that the property 
lots Nos. 19 and 20 were the self-acquisition of 
the respondent and on raising of attachment, he 
should have filed another execution petition for 
executing the decree personally against the res¬ 
pondent on averring facts disclosing a cause of 
action under S. 52 (2), Civil P. C. 

(4) Result is that the appeal fails and is dis¬ 
missed without any order as to costs as respon¬ 
dent has not appeared. 

K.S. Appeal dismissed. 
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VAKIL, J. C. 

Vora Fidaali Gulamhusein and others, Plain - 
tiffs-Applicants v. Vora Asgarali lsufali and 
others, Defendants-Opponents. 

Civil Revn. Appln. No. 137 of 1951, D/- 

19-1-1952. 

(a) Civil P. C. (1908), S. 115 — Order for 
payment of deficit court-fee — Kutch (Courts) 
Order (1948), S. 35. 

When a Court erroneously holds that a plaint 
is not properly valued for the purposes of 
court-fees and directs a plaintiff to pay defi¬ 
cit court-fees, it refuses to exercise the juris¬ 
diction so vested in it to proceed further with 
the suit and an apjilicution for revision of such 
an order is competent both under S. 35 of the 


Kutch (Courts) Order 1948 as well as under 
S. 115 of the Civil Procedure Code. (Para 4) 

Anno: C. P. C., S. 115 N. 27b. 

(b) Court-fees Act (1870), S. 7 (IV) (b) and 
Sch. 11, Art. 17(vi) — Suit for partition by 
Muhammadan co-heir. 

As a co-tenant in exclusive possession of the 
pioperty of co-ownership is in possession for 
and on behalf of all co-tenants, unless there 
are circumstances from which an ouster can 
be presumed, acts such as exclusive posses¬ 
sion and enjoyment are quite cons’raint with 
the co-tenant holding the property as such. 
Muhammadan cu-heirs succeeding to the property 
of their common relation are tenants-in^com- 
mon in respect of the said property and apart 
from the question of actual joint possession, 
each of them is in constructive joint posses¬ 
sion of it unless there is reason to hold that 
he is ousted from its possession and enjoyment. 
The plaintiffs therefore by praying for parti¬ 
tion only seek change in the mode of posses¬ 
sion and enjoyment of the property which was 
in their constructive joint possession and hence 
the relief of partition sought is incapable of 
being valued in money. For such a relief a 
fixed court-fee is payable under Article 17 
(VI) of Schedule II. (Para 5> 

Anno: Court-fees Act, S. 7(IV) (b) N. 2, 3, 

7. 

(c) Court-fees Act (1870), S. 7(1V) (b) and 
Schedule IL Article 17 (VI) — Claim to share 
in money value of property. 

When partition of specific immovable pro¬ 
perty or specific movables is not to be effect¬ 
ed but a share in the money value of movable 
cr in price of immovable property not in exist¬ 
ence is claimed , it cannot be said that the 
plaint cannot be valued for the purposes of 
court-fees. (Para 6) 

Anno: Court-fees Act, S. 7(IV)(b) N. 1; Sche¬ 
dule II, Art. 17(VI) N. 1. 

(d) Court-fees Act (1870), S. 7(1V) (/) — 
Suit for definite sum. 

A relief for accounts has to be separately 
valued and ad-valorem court-fee is to be paid 
on the same. Under Section 7, Clause (iv) 
(/), a plaintiff is entitled to put any valuation 
and value relief for account accordingly. 

When a definite sum is claimed, there is 
no question of taking accounts. Plaintiffs hav¬ 
ing valued the relief are bound to pay ad- 
valorem court-fees on the amount. (Para 8) 

Anno: Court-fees Act, S. 7(IV)(f) N. 1. 

P. P. Vaidya, for Applicants; K. J. Dholakia > 
for Opponents Nos. 1 and 2; K. K. Chhaya, the 
Govt. Pleader , for the State. 

ORDER: This is an application for revi¬ 
sion of an order made by the Additional Dis¬ 
trict Judge, Kutch, in suit No. 78 of 1951 for 
payment of deficit court-fees on the plaint. 

(2) The applicants brought suit No. 78 of 
1951 for partition of three out of four immov¬ 
able properties described in the schedule at¬ 
tached to the plaint and for recovery of Rs, 
1333/5/4, for their one third share of the mort¬ 
gage amount realised by the opponents, on 
redemption of property described at serial No. 
3 of the said schedule. The applicants further 
sought to recover Rs. COO/- for their share in 
the rent of the property described at serial 
No. 2 of the schedule, Rs. 500/- as their share 
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in movables, and Rs. 2000/- as their share in 
business commodities. The plaint was not va¬ 
lued for the purposes of court-fees as fixed 
court-fee under Article 17 (VI) of the Court- 
fees Act was paid and it was valued at Rs. 
12760/- for the purposes of Court's junsdic- 

U jt‘ was alleged in the plaint that applicants 
were entitled to one-third share in the suit 
property of ownership of their paternal grand 
father Alibhai Karimjee, including the mort¬ 
gage amount realised on redemption and as 
they were in joint possession of one of three 
Immovable properties sought to be partitioned, 
a fixed court-fee of Rs. 15/- was paid for 
partition and accounts. 

(3) The Additional District Judge held that 
ad-valorem court-fees on Rs. 12760/- should 
have been paid and directed the applicants to 
pay deficit court-fees. 

(4) When a Court erroneously holds that a 
plaint is not properly valued for the purposes 
of court-fees and directs a plaintiff to pay de¬ 
ficit court-fees, it refuses to exercise the juris¬ 
diction so vested in it to proceed further with 
the suit and an application for revision of such 
an order is competent both under Section 35 of 
the Kutch Courts Order 1948 as well as under 
Section 115 of the Civil Procedure Code. 

(5) The decision of the Additional District 
Judge was based on the ground that the appli¬ 
cants who claimed to have succeeded to the 
property of their grand-father were according 
to averments made in the plaint excluded from 
joint possession of the property. Muhamma¬ 
dan co-heirs succeeding to the property of 
,their common relation are tenants-in-common 
in respect of the said property and apart from 
the question of actual joint possession, 
each of them is in constructive joint possession 
of it unless there is reason to hold that he is 
ousted from its possession and enjoyment. The 
fact that applicants were in joint possession of 
one of the items of the property is indicative 
of their constructive joint possession of all 
such items of the property. The applicants 
therefore by praying for partition only sought 
change in the mode of possession and enjoy¬ 
ment of the property which was in their con¬ 
structive joint possession and hence the relief 
or partition sought was incapable of being va¬ 
lued in money. For such a relief a fixed court- 
fee is properly paid under Article 17 (VI) of 
schedule II of the CourWees Act. 

The Additional District Judge, deciding the 
question about adequacy of court-fees from the 
averments made in the plaint was much im¬ 
pressed with the facts that except for one item 
ox the property, th e opponents were in actual 
possession of and enjoyment of other items 
and applicants were staying in Africa for 
number of years last. As a co-tenant in exclu¬ 
sive possession of the property of co-owner- 
snip is in possession for and on behalf of all 
co-tenants unless there are circumstances from 

SSrt.S ouster c ? n be Plumed, acts such 
9? exclusive possession and enjoyment are quite 

Sg** wl ‘ h co-tenant holding th e pro- 
dWL u SUch ;„ Tbe Additional District Judge 
3 d have therefore accepted th e court-fees 

thp °!L the pla i nt ? or the reUef of partition for 
Ba ? 11 !^ 0568 °* admission. 

H/R/f regards the prayer to recover Rs. 
333 /5 /4 it is an admitted fact that the pro- 

e * is ‘ as of ‘he co-heirs since 
uon. No doubt the mortgage amount 



of Rs. 4000/- would also be regarded as pro¬ 
perty but there is no such property ear-mark¬ 
ed or included in accounts maintained. When 
■partition of specific immovable property or 
specific movables is not to be effected but a 
share in the money value of movables or in 
price of immovable property not in existence 
is claimed, it cannot be said that the plaint 
cannot be valued for the purposes of court- 
fees. The applicant must therefore pay ad- 
valorem court-fees on Rs. 1333/5/4. 

(7) The applicants further sue to recover 
Rs. 2000/- as their one-third share of the price 
of business goods presumably left by their 
grand father. Having claimed a specific sum 
they are bound to value it accordingly for the 
purposes of court-fees. It cannot be said that 
the business goods which no longer exists since 
last 25 years and more is in their joint con¬ 
structive possession and there is only change 
to be made in its mode of possession. Hence 
for the reasons stated in the preceding para, 
applicants have to pay ad-valorem court-fees on 
Rs. 2000/- and on Rs. 500/- claimed for their 
one-third share in the price of the movables. 

(8) The applicants have claimed a sum of 
Rs. G00/- for their one-third share of Rs. 1800/- 
realised as rent of one of items of the property 
from 1922 A .D. onwards. It was stated in the 
plaint that Ihe suit was for partition and for 
accounts. When a definite sum is claimed, there 
is no question of taking accounts. A relief for 
accounts has to be separately valued and ad- 
valorem court-fee is to be paid on the same 
Under Section 7. Clause (iv) (f), a plaintiff 
is entitled to put any valuation and value re¬ 
lief for account accordingly. The applicants hav¬ 
ing valued the relief at Rs. 600/- are bound, 
to pay r.d-valorem court-fees on the amount. • 

(9) Result i s that besides the fixed court- 
fees of Rs. 15/- paid, applicants must pay ad- 
valorem court-fees on Rs. 4433/5/4. The order 
made by the Additional District Judge is mo¬ 
dified accordingly. No order as to costs of 
this application. 

D-H- Order accordingly. 
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VAKIL J. C. 

W 1 u nd ano ‘ her , Plaintiffs- 
Apphcants v. Som Parshottam Gagu, Defendant- 
upponent. 

15$-1952 ReVn ‘ APPln ' N0 ‘ 139 ° f 1951> D/ - 

pSu„ Civil «?• C J 1908 >- 1 Rr. 3 and 10 - 
Partition suit — Necessary parties — Mortgagor 
is necessary party. K 

partiti ° n suit all Persons having interest 

he 2L P ™ Pe » y s®"** 4 be Partitioned must 
to parties. The reason is that in their 

SSSXtt 
STSitrW sourtt - be 

Anno: C. P. C., O. 1 R. 10 N. 16. 

( m P V - 1 J’ C (1908) > °- 1. Rr- 9. 10 and 13 

• I ! 0 "; J01nder °{ necessary party — Failure to 
raise objection at proper time — Effect — Ob- 

Court" r31Sed at stage of ar S um ents — Duty of 

In a suit for partition and for removal of en 
the defendant who was only a mort¬ 
gagee from a co-sharer did not raise any objec- 
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lion in his written statement that his mortgagor 
was a necessary party to the suit. The objec¬ 
tion was raised for the first time at the stage 
of arguments. The Court without giving an 
opportunity to the plaintiff to implead the neces¬ 
sary party dismissed the suit. 

Held that the defendant not having raised the 
objection as to non-joinder of a necessary party 
before the framing of issues should be deemed 
to have waived it and. therefore, it was not 
proper for the Court to allow the defendant to 
have raised that objection at the stage of argu¬ 
ments. Even if the Court considered that the 
suit was bad for non joinder of a necessary party 
in whose absence no decree could be passed 
effectively, the Court should have given the 
plaintiff an opportunity to implead the neces¬ 
sary party. It should not have dismissed the 
suit straightway on the ground that if necessary 
parties are joined it may require it to nold a 
"de novo* trial. (Paras 4, 5) 

Anno: C. P. C.. O. 1 R. 9 N. 2, 5; 0. 1 R. 10 
N. 10, 11 and 32; O. 1 R. 13 N. 2. 

L. K. Jethi, for Applicants; P. P. Vaidya, for 
Opponent. 


Cases referred to: 

(’34) AIR 1934 Lah 36 (1): (148 Ind Cas 329) 
(’38) AIR 1938 Mad 982: (182 Ind Cas 141^ 0> 

ORDER: This is an application for revision 
of the decree of the Court of Additional Sub¬ 
ordinate Judge. Bhuj in Regular Suit No. 218 
of 1948. confirmed on appeal by the District 
Judge. Kutch in civil appeal No. 90 of 1950. 

(2) Suit No. 218 of 1948 was brought by the 
applicants against the opponent, for partition 
and separate possession of their 1 /4th share 
in a vacant piece of land called 'Agna’ by re¬ 
moval of encroachment made by the opponent 
on it. The opponent denied the alleged en¬ 
croachment and resisted the suit on various 
grounds which it is not necessary to state for 
the disposal of this application. The opponent 
was a mortgagee of a residential place to which 
the 'Agna* land was appurtenant. It was not 
contended by the opponent in his written state¬ 
ment that his mortgagors were necessary parties 
to the suit. Before the trial Court a contention 
was raised at the stage of arguments that the 
opponent’s mortgagors were necessary parties to 
the suit. The trial Court without giving any 
opportunity to the applicants to join the oppo¬ 
nent’s mortgagors dismissed the suit as bad for 
want of necessary parties. On appeal, the Dis¬ 
trict Judge, Kutch confirmed the decree of the 
trial Court. 


(3) It is apparent that for removal of the 
alleged encroachment, the opponent’s mortgagors 
were not necessary parties to the suit as the 
encroachment was alleged to have been made by 
the opponent. But the relief for removal of the 
alleged encroachment was an incidental one. The 
main relief sought was for partition of the 
Agna’ land. In a partition suit all persons 
having interest in the property sought to be 
partitioned must be made parties. The reason 
is that in their absence there cannot be a judi¬ 
cial declaration of their rights. A mortgagor is 
an owner of the property which is subjected to 
a mortgage. Declaration of his rights and in¬ 
terest cannot be made and partition cannot be 
effected in his absence. 

(4) Next question to be considered is whether 


the trial Court was right in dismissing the suit. 

It is provided in O. 1, R. 9, Civil P. C. that no 
suit shall be defeated by reason of mis-joinder 
or non-joinder of parties and the Court may in 
every suit deal with the matter in controversy 
so far as regards the rights and interests of the 
parties actually before it. The nature of in¬ 
terest possessed by a co-sharer who has mort¬ 
gaged his share is such that no effective decree 
for partition can be passed in his absence. In 
such a case the proper course for the Court is 
to give an opportunity to the plaintiff to im- J 
plead necessary parties and to refuse to pass a 
decree if he declines or does not agree to do so. 

So far as the opponent is concerned it is clear 
that he having not raised the contention of 
necessary parties to the suit before issues were 
framed had waived it. The trial Court there¬ 
fore erred in allowing the opponent to raise that 
contention at the stage of arguments. If the 
trial Court felt on the contention made that the 
mortgagors of the opponent were necessary 
parties to the suit and in their absence no 
decree for partition could be effectively passed, 
it should have in all fairness to the applicants 
given them an opporutnity to join necessary 
parties. Of course this action might have the 
result of the trial being held de novo. But the 
opponent having not raised that contention in 
his written statement, it was not fair to raise 
that contention or allow it to be raised at the 
stage of arguments and at the same time not 
give the applicants an opportunity to join neces¬ 
sary parties. It appears from the averments in 
the plaint that the applicants were not aware 
that the opponent was a mere mortgagee. The 
opponent considered himself a virtual owner as 
a ‘vatantar’ mortgagee in this part of the coun- 
try for a long period like 99 years would natu¬ 
rally consider himself. It is for this reason 
that contention was not taken till the stage of 
arguments. 

(5) It was contended that in appeal the appli¬ 
cants did not offer to join the opponent’s mort¬ 
gagors as parties. It is true that it was not 
so done in the memo of appeal or at the stage 
of filing the appeal though it was done orally 
at the stage of arguments as noted by the Dis¬ 
trict Judge. The District Judge held that plain¬ 
tiffs were negligent in not taking steps for join¬ 
ing the necessary parties in the trial Court. 

It seems that the facts and the position in law 
stated in the preceding para were not placed 
before the District Judge. At the same time, 
the District Judge did refer to Order. 1, R. 13, 
Civil P. C. The District Judge observed that 
plaintiffs were negligent in not joining the 
necessary parties even at the stage of argu¬ 
ments. The opponent was disentitled to raise 
any contention and the trial Court was entitled 
to take action under O. 1, R. 10 (2), Civil P. C. 
even without an application by the applicants. 
The District Court thought that this was a case 
of gross negligence and relied on ‘GHULAM 
SHROF v. LACHHMANDAS*. AIR 1934 Lah 36 
and ‘VEDAKANU NADAR v. NANGUNERI 
TALUK', AIR 1938 Mad 982. In the Lahore case, 
appeal was dismissed as the Official assignee 
who was a party to the proceeding before the 
Insolvency Court was not a party respondent. 

In the Madras Case objection was raised and 
yet for 17 years parties were not impleaded. 
These are instances of gross negligence. Where 
defendant had not raised a contention of neces¬ 
sary parties and had waived his right to do so 
but the Court considered that certain persons 
are necessary parties in whose absence no decree 
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ran be effectively passed, it should call upon 
the plaintiff to join those persons as parties 
to the suit and if the plaintiff refuses to do so, 
it may dismiss his suit. If it comes to the notice 
of the Court at a later stage that some persons 
are necessary parties to the suit, it should not 
dismiss the suit on the ground that if necessary 
parties are joined, it may require it to hold a 
!de novo trial. 

(6) It was contended on behalf of the oppo¬ 
nent that as the suit was dismissed on techni¬ 
cal ground except in so far as it relates to the 
prayer for removal of encroachment, it was 
open to the plaintiff to file a separate suit on 
impleading proper parties and the Court should 
not therefore interfere with in revision. There is 
no reason why there should be multiplication of 
suits when relief can be granted in this suit. It 
seems that the opponent does not wish to be 
deprived of the decree dismissing the suit so far 
as the relief for removal of encroachment is 
concerned. It was unnecessary to decide that 
contention as an issue in the case before a pre¬ 
liminary decree for partition was made. On 
the trial Court ascertaining the area of the 
‘Agna’, the question whether there was an en¬ 
croachment or not would have been found out 
on survey made on the spot. 

(7) Result is that the decree of the lower Court 
dismissing the suit is set aside and the suit is 
remanded back to the trial Court with a direc¬ 
tion that it be admitted in the register of suits 
in its original number necessary parties be 
brought on record as per order made on an 
application filed in this Court and the suit be 
disposed of in accordance with law. Costs of 
this Court and of the lower appellate Court xo 
be costs in the cause. 

K.S. Case remanded. 


P.ASOO Deyshi v. AtANrJi BHULA (Valil J. C.) 

would not be right to order, whether on investi¬ 
gation made or otherwise, that the sale be held 
with notice of the mortgage either by incorpo¬ 
rating the incumbrance in the sale proclamation 
or by publishing the mortgages at the time of 
•- (Para 4) 


sale. 


Anno: O. 21 R. 58 N. 20; O. 21 R. 62 N. 5. 
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VAKIL, J. C. 

Pasoo Devshi, Plaintiff-Applicant v. Anandji 
Bhula and another, Opponents. 

Civil Misc. Appln. No. 119 of 1951, D/- 
29-1-1952. 

Civil P. C. (1908), O. 21 Rr. 58, 60, 61, 62 and 
6(K— Attachment — Investigation of claim — 
Claim of mortgagee. 

When a mortgage is a possessory one, attach¬ 
ment is to be raised to the extent or mort¬ 
gagee’s interest in the property and when a 
mortgage is a simple one, attachment may be 
continued subject to such mortgage. In the first 
mentioned case, the Court has not only to be 
satisfied about the mortgage but it has further 
to be satisfied about possession of the mort¬ 
gagee on his own account. In the second men¬ 
tioned case the Court has only to be satisfied 
about the mortgage. Though the question of 
fraudulent transfer cannot be considered, the 
question of possession of the claimant on his 
own account and not on account of the judg¬ 
ment-debtor as his benamidar or otherwise has 

£J ,e .u C0, £ dered - 111 the second mentioned 
case, the Court need not elaborately inquire 
into complicated questions about alleged fraudu- 

mmohL he “ a ®‘ nature of the transaction. If 
satisfied about the mortgage, the attachment 

may be continue 11 subject to the mortgage. If 

uuJSl 1 *,* 3 satisfied ’ U “ a y ^fuse the ap- 
pucation leaving the unsuccessful applicant to 

in !? it to establish the right which 

no claims in the property. In either case it 


P. P. Vaidya on behalf of K. N. Mankad, for 
Applicant; M. P. Thacker, for Opponent No. 2. 


ORDER: The facts which gave rise to this 
application for revision of the order of the Addi¬ 
tional District Judge, Kutch in Miscellaneous 
application No. 10 of 1950, briefly stated, are 
as follows: 

(la) In execution of a decree for payment of 
money obtained by the applicant against oppo¬ 
nent 1 as legal representative of his father 
Bhula Arajan, two houses, a field and a vada 
were attached for sale. Opponent 2 preferred 
a claim to the two houses attached alleging that 
the said houses were mortgaged by Bhula with 
her for 19,900/- Kories in the year Samwat 198S 
and were in her possession since the date of the 
mortgage. It was further alleged that opponent. 
1 effected a second mortgage on the said houses 
for Rs. 3000 in the year Samvat 2006. As re¬ 
gards the other property attached, it was alleged 
that the said property was subject to a simple 
mortgage of Rs. 1000/- effected by opponent 1 
in Samvat 1996 in her favour. It was therefore 
prayed that the property subject to the mort¬ 
gages as aforesaid be sold in execution. 

(2) The applicant contended that the mort¬ 
gages were sham and colourable transactions 
without consideration and denied the fact alleged 
that opponent 2 was in possession of the two 
houses attached. The lower Court held that 
the mortgage of Samvat 1988 was indisputable. 
As regards thfc mortgage of Samvat 2006, the 
lower Court held that evidence of consideration 
was sufficient for the summary inquiry and that 
the plea of fraudulent transfer could not be 
considered. As regards the simple mortgage of 
Samvat 1996, the lower Court held that there 
was no scope for making a full inquiry about 
the contention of fraud. In the result, the 
lower Court allowed the application and ordered 
that the aforesaid mortgage dues be declared at 
the time of Court auction. 

(3) Treating the order made by the lower 
Court as one raising attachment, the applicant 
preferred the present application for setting 
aside the order of the lower Court and for dis¬ 
missing the application to raise attachment 

(4) Now the claim preferred was that the pro¬ 
perty attached be sold subject to the three 
mortgages. In other words, the claim, preferred 

tw ° houses be released from attach- 
j <l he f? tent of mort gagee’s interest there¬ 
in and the other property be sold subject to the 
mortgage of Rs 1000/-. This would be the onlj 
proper construction of the claim preferred having 
^ardto the clear position in law that when 
a mortgage is a possessory one, attachment is 
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not on account of the judgment-debtor as his 
benamidar or otherwise has to be considered. 
In the second mentioned case, the Court need 
not elaborately inquire into complicated ques¬ 
tions about alleged fraudulent or benami nature 
of the transaction. If satisfied about the mort¬ 
gage, the attachment be continued subject to 
the mortgage. If the Court is not satisfied, it 
may refuse the application leaving the unsuc¬ 
cessful applicant to file a regular suit to esta¬ 
blish the right which he claims in the property. 
In either case it would not be right to order, 
•whether on investigation made or otherwise, 
that the sale be held with notice of the mort¬ 
gage either by incorporating the incumbrance in 
the sale proclamation or by publishing the mort¬ 
gages at the time of sale. 

(5) The lower Court did not consider the 
questions of possession. As regards other pro¬ 
perty, the lower Court did not record a finding 
that'it was satisfied that the property was sub¬ 
ject to mortgage. It seems that the lower 
Court, after having made an elaborate inquiry 
in a matter to be summarily dealt with, did 
not keep in mind the distinction between an 
order under O. 21, R. 60, 61 or 62 and an order 
under O. 21, R. 66 and eventually made an 
order not contemplated by any of these rules. 

(6) The learned advocate for the applicant 
submitted that it would serve his purpose if this 
Court held that the order was made under O. 21, 
R. 66. By the application a claim was preferred 
and the application was allowed. It was sub¬ 
mitted that the opponent 2 did not pray for re¬ 
lease of attachment on houses and continuance 
of attachment subject to mortgage on other pro¬ 
perty . As pointed out in para. 4 above, the 
relief sought must be construed accordingly. 
As, however, the lower Court did not decide 
the real questions arising in tKe case, it will 
be necessary to remand the application to it 
for disposal according to law. It rarely happens 
that a Court of revision remands such a matter 
to the lower Court. But, when the lower Court 
fails to consider and decide the real questions 
arising in the case, it acts in the exercise of 
jurisdiction with material irregularity. It will 
not be proper for this Court to give expression 
of opinion on the questions which the lower 
Court failed to decide. 

(7) Result is that the order made by the 
lower Court is set aside and the application is 
remanded back to the lower Court for its re¬ 
admission in the register of Miscellaneous 
applications and for its disposal in accordance 
with law in the light of observations made in 
this judgment. Costs in this Court to be costs 
in the applications. 

V.B.B. Case remanded. 
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VAKIL, J. C. 

Thacker Shivji Kumverji, Defendant-Appli¬ 
cant v. Thacker Kalyanji Rattanshi, PlaintifT- 
Opponent. 

Civil Revn. Appln. No. 78 of 1951, D/- 19-11- 
1951. 

Civil P. C. (1908). S. 115 — Revision against 
order refusing review — Other remedy avail¬ 
able. 

Section 115 is not applicable to an order of 
the lower Court refusing to grant a review of 
its decision. 

The powers of the Court under Section 115 


cannot be exercised where an applicant has got 
an equally efficacious remedy (in this case, 
right of appeal) available. AIR 1943 Mad 377 

(1) and AIR 1924 Bom 344, Rel. on. 

(Para 3) 

Anno: C. P. C., S. 115 N. 8. 

P. R. Thacker, for Applicant; U. K. Gor, for 
Opponent. 

Cases referred to : 

C24) AIR 1924 Bom 344: (80 Ind Cas 267) 

(Pr 3)’ 

(’43) AIR 1943 Mad 377 (1): (209 Ind Cas 160) 

(Pr 3) 

ORDER: This is an application for revision 
of an order dated 28-3-51 by the District Judge, 
Kutch. in miscellaneous application No. 2 of 
1951 for review of an order dismissing applica¬ 
tion No. 35 of 1950, for setting aside a decree 
passed ex parte in suit No. 89 of Samvat 2005. 

(2) The facts are that the opponent sued the 
applicant to recover a sum of money and that 
suit was decreed ex parte against him. The 
applicant applied for setting aside the decree 
passed ex parte. That application was dismis¬ 
sed as barred by limitation. The applicant made 
an application to the lower Court for review 
of the order dismissing the application on the 
ground that Section 5 of the Limitation Act 
was made applicable to applications for setting 
aside ex parte decree by a rule made under the 
rule making power of this Court and the appli¬ 
cant was not aware of this fact when the ap¬ 
plication was dismissed. The review applica¬ 
tion was dismissed by the lower Court on the 
grounds that the Rule which was applied after 
the application for setting aside the ex parte 
decree was made had no retrospective opera-- 
tion and that over-looking of the provisions of 
law was not a ground for review of an order. 
The applicant has therefore approached this 
Court for revision of that order. 

(3) The question is whether an order refusing 
to grant review can be revised under S. 115, 
Civil P. C. In ‘PEDDIBOYIMA VISHWA- 
NATHAM v. SHRIMAT KILAMBI SHRI- 
NI VASA VENKATA VARADACHARYULU’. 
AIR 1943 Mad 377 (1), the Madras High Court 
held that Section 115 was not applicable*to 
an order of the lower Court refusing to grant 
a review of its decision. The reason stated was 
that the applicants could have appealed against 
the judgments. In the present application, it 
is an admitted fact that the applicant has pre¬ 
ferred an appeal against the order dismissing 
the application to set aside the ex parte decree 
and the appeal is pending. In that appeal the 
same question is raised for consideration. The 
Bombay High Court in ‘LAXMAN v. MURTI 
LAXMAN TELI\ AIR 1924 Bom 344, came to 
the same conclusion. It was held that S. 115 
of the Code did not apply to an order of a 
Court refusing to grant review of its decision. 

I respectfully agree with these decisions. The 
powers of the Court under Section 115, C. P. C. 
cannot be exercised where an applicant has 
got an equally efficacious remedy available. It 
is therefore not necessary to consider the ap¬ 
plication on merits. 

(4) Result is that the application is dismissed 
with costs. 

V.B.B. Application dismissed. 
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VAKIL, J. C. 

Jatubha Takhatsangji and others, Defendants- 
Applicants v. Chandansangji and others, Plain- 
tiffs-Opponents. 

Civil Revn. Appln. No. 26 of 1951, D/- 24-11- 
1951. 

(a) Kutch Province (Courts) Order (1948), 
S. 35 (l)(a) — Application made by party ag¬ 
grieved — Exercise of jurisdiction under Cl. (a) 

. is not debarred. 

It cannot be accepted that a Court of revi¬ 
sion cannot exercise jurisdiction under Cl. (a) 
of sub-section (1) of Section 35 if an application 
was made to it by a party aggrieved. What is 
required is that before action is taben under 
Clause (b), the Court of the Judicial Commis¬ 
sioner should be of opinion that an important 
question of law or custom is involved and that 
such question required further consideration. 
This can ordinarily be done on an application 
made. It does not foUow that when an appli¬ 
cation is made action could not be taken under 
Clause (a). (Para 3) 

(b) Kutch Province (Courts) Order (1948), 

• ‘ • Tu Misinter P r etation of evidence is act¬ 

ing in the exercise of jurisdiction with mate¬ 
rialirregularity— (Obiter)-Civil P. C. (1908), 

Anno: C. P. C„ S. 115 N. 12. (Par3 3) 

K - K - ci,haya - 

ORDER: This is an application for revi- 

o n j°L a , , d ?S. ree of the District Court, Kutch 
dated 20-11-50 in Civil Appeal No. 459 of 1949 

SEffi iUrS ° f the Sub-Judge,-Mindra 

m il of‘SvalTora” 8 ,he Suit 

hJ 2 l Suit ^°- 161 °f Samvat 2003 was brought 

c&ed e m£E.V Can » t0 recover Possession of a spe¬ 
cified moiety of a vandi from the opponent 

session P° ssassion and^dispos- 

««« pn °£ t0 , f he suit. The opponents de- 

Xgld tuie th tn tv, aiDt men , ti0ned averments and 
triflf r -}° th ® property m themselves. The 

«£ 5'®, urt decr ® ed the sint holding applicants’ 
a ud possession proved. The District Court 

cants ,ed tinp 0m 2 16 tnal Court and found appli- 

SMiMKa not p ™ d -“ - 

gSgSfci & 

0r Possession not proved. A preliminarv 

ssamfl 

learned advocate for 

as sets 


motu but was moved by the applicants with 
an application. The Section first provides for 
power to call record of any case which has 
been decided by a Subordinate Court. In Cl. (a) 
provision is made for .improper exercise of ju¬ 
risdiction. It cannot be accepted that a Court 
of revision cannot exercise jurisdiction under 
Clause (a), if an application was made to it 
by a party aggrieved. What is required is that 
before action is taken under Clause (b), the 
Court of the Judicial Commissioner should be 
of opinion that an important question of law 
or custom is involved and that such question 
required further consideration. This can ordi¬ 
narily be done on an application made. It does 
not follow that when an application is made 
action could not be taken under Clause (a). 

(4) The applicants’ case was that a moiety 
of the vandi on the eastern side originally be¬ 
longed to one Varsang who mortgaged it in 
Samvat 1965 with one Meraj Jevat. Some of 
the heirs of Meraj alienated mortgage rights 
of Meraj in Samvat 1974 in favour of appli¬ 
cants' ancestors. As the alienation was not evi¬ 
denced by a registered instrument, applicants 
obtained from the heirs of Meraj a registered 
document in Samvat 2002. It was alleged that 
(he applicants and their predecessors-in-title 
were in possession of the moiety of the vandi 
since Samvat 1974. 

(5) In support of their case set out in the 
preceding para, applicants relied on a register¬ 
ed mortgage deed of Samvat 1965, an unregis¬ 
tered deed of Samvat 1974 and registered deed 
of Samvat 2002. They also relied on oral evi- 
dence to show possession. Opponents produced 
their old documents of title and relied on a 
rent note of Samvat 1985 to show that Varsang 
had taken the disputed moiety on rent from 

* Th A ? 1 S xict Court he . ld that the regiS 

1965 did not convey any 
title to Meraj in the disputed moiety. The oral 
evidence led was not believed. As the trial 
Court had not relied on the documents produc- 
* d the opponents the District Court did not 
say anything about them. 

(6) Now it is quite evident that the register- 

° £ Sa ? vat 2002 ’ which alone could 
furnish evidence of applicants’ title to the dis¬ 
puted moiety was executed by some of the 
heirs of Meraj as pointed out in the last para 
of the judgment of the District Court and hence 

the C ° Uld i 0 , 1 have based their suit on 

£e S ^ d , 1°S Ument . t0 eject the opponents from 
the disputed moiety. It is therefore unnece™ 

rw/ 0 c ? ns ! der the contention that the District 
9qii rt misinterpreted the document of Samvat 
1965. Moreover, the District Court disbelieved 
the evidence led to show possession of the aD- 

1974 and a lt d eannif h prede S es / ors from Samvat 
iy/4 and it cannot be urged from the fact that’ 

a document was executed in Samvat 1974 and 

f e Me« aS ^interpretation of™ral evidence 
[ f Meraj s vendor had a title which he Sd 

*£, *i im ’ ? pplicailts a n d his predeces 
SamvTl974 Ve been &und ta P^lon 

diSLSf there,Me fails awl « Is 

V.B.B. A _A?_. 
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VAKIL J. C. 

Soni Parshottam. Defendant-Appellant v. 
Mamibai Jagmal. Plaintiff-Respondent. 

Firs; Appeal No. 2 of 1951. D - 20-3-1951. 

(a) Civil P. C. «1908). 0. 41. R. 27 (1) (b) 

— Substantial cause — -Meaning of. 

Trough the expression ‘substantial cause* 
is not to be understood to have been used 
only in the sense of a cause similar to a 
cause reouiring a witness to be examinee 
or a document to be produced for pronounc¬ 
ing a judgment, it is plain that the real 
criterion is whether the Court on examina¬ 
tion of evidence as it stands requires ad¬ 
ditional evidence in view of some inherent 
lacuna or defect. The fact that the oral evi¬ 
dence was disbelieved by the lower C.urt 
does not show that there was inherent 
lacuna or defect, AIR 1949 Bom 266. Re., 
on* AIR 1918 Oudh 405, Dissent (Para 4) 
Anno : C. P. C.. O. 41. R. 21 N. 8 Pts. 1 to 2. 

(b) Civil P. C. (1908), O. 41. R. 27 (1) <bi 

— Substantial cause — Respondent suing ap¬ 

pellant for recovery of money—Appellant plead¬ 
ing repayment and producing receipt purport¬ 
ing to be under signature of respondent At 
instance of respondent Court ordering tbat re¬ 
ceipt be sent to expert for opinion — Order not 
implemented by respondent — In appeal appel¬ 
lant applying for forwarding receipt to expert 
for opinion and for examining him— Held there 
was no substantial cause to grant application. 
AIR 1931 P C 143, Foil. _ D) 

Anno: C. P. C., O. 41, R. 27 X. 8 Pt. — 

(c) Civil P. C. (190S), O. 41. R. 27 (1) <b> 
and O. 47, R. 1 — Party not availing of oppor- 
tunitv to lead evidence in trial Court — Evi¬ 
dence of conclusive nature — Fact no ground 
for leading additional evidence. 

The fact that there is convincing or con¬ 
clusive evidence to prove a case alleged by 
a party or to disprove a case alleged by his 
adversary, may be a ground of review if 
the reauirements of O. 47, R. 1 are satis¬ 
fied but it will not surely be a ground for- 
leading additional evidence under O. 41. 

R. 27, when the party proposing to lead 
such evidence had every opportunity to do 
so in the trial Court but did not avail him¬ 
self of it thinking that the evidence which 
he proposed to lead would be sufficient. 

(Para 6) 

Anno : C. P. O. 41, R. 27 N. 8 Pt. 15; O. 47, 
R. 1 N. 16. 

L. L. Thacker, for Appellant; K. N. Mankad. 
for Respondent 

Cases referred to: 

(’31) 33 Bom L R 1015: (AIR 1931 P C 143) ^ 

(’49) 51 Bom L R 245: (AIR 1949 Bom 266) ^ 

(’18) AIR 1918 Oudh 406: (48 Ind Cas 1007) 

(Pr 4) 

OPwDER : This is an application under O. 41. 
Rule 27, C. P. C. for permission to produce 
additional oral evidence in appeal. The few 
facts which need be stated are that the res¬ 
pondent sued the appellant for recovery of a 
sum of Rs. 6000/- on the basis of a ‘khata*. 
The appellant contended repayment and pro¬ 


duced a receipt purporting to be under the sig¬ 
nature of the respondent in proof of the alleged 
repayment The receipt was denied by the res¬ 
pondent. The respondent applied to the lower 
Court to obtain opinion of an expert on the 
hand-writing of the signature of the receipt 
on comparison of her admitted hand-writing. 
The lower Court granted the application. The 
respondent, however, took no steps to imple¬ 
ment the said order made by the lower Court, 
by depositing costs required to be incurred. The 
appellant examined himself and a witness to 
prove execution of the receipt by the respon¬ 
dent. This evidence was disbelieved by the 
lower Court who decreed the respondent’s suit. 

(2) The appellant preferred Appeal Xo. 2 of 
1951 against the decree passed by the lower 
Court on 5-2-1951. In the lower Court, appellant 
had produced two documents called a bond Ac 
a registered document purporting to have been 
executed by the respondent. The respondent ad¬ 
mitted execution of the registered document 
but had denied execution of the bond. After 
filing the appeal, the appellant approached an 
expert for an opinion about the signature on 
the bond on comparison with the admitted sig¬ 
nature on the registered document. After hav¬ 
ing filed this application for permission to pro¬ 
duce additional evidence in appeal bv forward¬ 
ing the receipt to an expert for opinion and 
examining him after he has given his opinion. 

(3) The grounds on which this Court should 
exercise the discretion vested in it under O. 41. 
Rule 27. C. P. C.. as stated in application, are 
that as the respondent offered to send the re¬ 
ceipt to the expert for opinion, the appellant 
could not do it: an opinion on a document exe¬ 
cution of which was denied by the respondent 
was obtained by the appellant and that as the 
claim was a substantial one he should be allow¬ 
ed to lead additional evidence in the interest 

of justice. . , 

( 41 The application was supported unacr 

clause Co) of sub-rule (1) to Rule 27 of O. 41. 
CPC which provides that when the appe.- 
ate Court requires any document to be pro¬ 
duced or any witness to be examined to enable 
it to' pronounce judgment or lor any substantial 
cause a party to an appeal shall be entitled 
to produce additional evidence. It could not 
have been urged and in fact it was not urged 
That this Court required any witness to he exa¬ 
mined to pronounce judgment. It is, therefore, 
necessary to consider whether this Court re¬ 
quires the witness to be examined for any sub¬ 
stantial cause. Though the expression ‘substan¬ 
tial cause’ is not to be understood to have been 
used only in the sense of a cause similar to a 
cause requiring a witness to be examined or a 
document to be produced for pronouncing a| 
judgment, it is plain that the real criterion is, 
whether the Court on examination of evidence j 
as it stands requires additional evidence inj 
view of some inherent lacuna or defect. 

In this case there was no lacuna or defect 
which can be regarded as inherent. Tie docu¬ 
ment called receipt which was denied by the 
appellant could be proved by oral evidence as 
was done by the appellant in the lower Court. 
The fact that the said oral evidence was dis¬ 
believed bv the lower Court does not show 
that there was inherent lacuna or defect. Ar. 
instance of inherent lacuna is furnished by 
‘VISHNU RAMKRISHNA v. NATHU VITRAL 
51 Bom. L R 245. wherein a will propounded 
was required by law to be proved by examin¬ 
ation of one attesting witness. The attesting 
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witness examined, did not, prove ttowlU. The 


High Court required additional evidence 

hefng satisfied on the question whether the 

document was the last will and testament of 
> 

The? learned pleader for the appellant relied 
on ‘MANGAL v. INDEE KUVAR\ AIR 1918 
Oudh 406, *and contended that where a trial 
Court disbelieved evidence as was done m the 
present case, it could be regarded as substan¬ 
tial cause. In the Oudh case, the plaintitT who 
had to prove a registered document thought 
that its execution would not be seriously cnal- 
lenged. As a matter of fact, it was seriously 
challenged. The Court regarded this circum¬ 
stance as substantial cause. .If this case pur¬ 
ports to lay down a principle that whenever 
a plaintiff thinks that execution of a document 
will not be seriously challenged and for tnat 
matter does not lead sufficient evidence in proof 
of it. he can be allowed to lead additional e\i- 
dence in appeal with due deference, it is not 
possible to accept it. In the Bombay case the 
decision was based on the ground that 
“It is for us to be satisfied whether the docu¬ 
ment put forward is the last will and testa¬ 
ment of Gangabai. If we find that the wishes 
of the testatrix are likely to be defeated or 
thwarted merely by reason of want of some 
technicality, we as a Court of conscience 
would not permit such a thing to happen.” 
These observations cannot be made applicable to 
a case in which a party is supposed to judge 
the quantum of evidence required to be led 
to discharge onus or prove a document. 

(5) Moreover, the • appellant had ample op¬ 
portunity to lead in the trial Court the evi¬ 
dence which he now proposed to do in this 
Court. The lower Court had made an order that 
the receipt be sent to an expert for opinion. 
This order, though not implemented by the 
respondent, could have been so done by the ap¬ 
pellant, if he considered it necessary. It is 
true that the respondent did not implement the 
order. But that fact cannot be regarded as 
substantial cause. In 'PARSOTIM THACKUR 
v. LAL MOHAR\ 33 Bom L R 1015 (PC), tncir 
Lordships dealing with a similar case observ¬ 
ed as under: 

"In their Lordships' opinion, this additional 
evidence ought not to have been admitted. 
If the respondent desired to give evidence as 
to thumb impression, they had ample oppor¬ 
tunity to do so in the trial Court.” 

The question whether the lower Court was right 
in disbelieving the evidence led by the appel¬ 
lant, having regard to the facts and circum¬ 
stances of the case is still to be urged by the 
appellant and to be considered by this Court. 
It cannot therefore be said that there is inhe¬ 
rent defect or lacuna. All that the appellant 
wants is that the said evidence be supplement¬ 
ed by opinion and evidence of an expert, so 
that the fact the lower Court has. disbelieved 
the evidence could be counter-balanced. Surely, 
this cannot be regarded as substantial cause 
for which this Court finds it necessary or es¬ 
sential that additional evidence be led. 

(6) Considerable reliance was placed on the 
fact that an expert had now opined on the 
similarity of hand-writing of the signatures on 
the registered documents and on the bond and 
it was contended that if additional evidence 
was allowed to be led it would show that the 
signature on the receipt was in the hand of the 
respondent. It was therefore urged that in the 
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interest of justice, additional evidence be allow¬ 
ed to be led. Apart from the fact ^ opt¬ 
ion of an expert was privately obtained and 
also apart from the fact that much can be said 
for and against opinion of an expert, .t is evi¬ 
dent that opinion was as regards execution of 
the bond which was not the fact m issue. From 
the mere fact that respondent had not admit¬ 
ted execution of this bond it cannot be said 
that the opinion of the expert as regards the 
signature on the receipt would be the same. 
Moreover, the fact that there is convincing 
or conclusive evidence to prove a case alleged 
by a party or to disprove a case alleged by his 
adversary, may be a ground of review if the 
requirements of O. 47. R. 1 are satisfied but it 
will not surely be a ground for leading addr-J 
tional evidence under O. 41, R. 27. Civil P. C., 
when the party proposing to lead such evi¬ 
dence had every opportunity to do so in the 
trial Court but did not avail himself of it 
thinking that the evidence which he proposed 
to lead would be sufficient. 

(7) Result is that the application fails and 
it is dismissed. 

V.R.B. Application dismissed. 
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VAKIL J. C. 

Megji Lalji and others, Original Defendants- 
Appellants v. Gangabai Ratanshi, Original 
Plaintiff ar.djinother, Original Defendants-Res- 
pondents. 

Civil Regular First Appeal No. 3 of 1951, D/- 
14-3-1952. 

Kutch (Courts) Order (1948) — Rules under 
— Pleader’s fees — Taxing of — General prin¬ 
ciple — Suit under O. 21 R. 63, Civil P. C. — 
Suit dismissed — Valuation of subject-matter 
for taking Pleader’s fees — (Civil P. C. (1908), 
0. 21 R. 63 — (Suits Valuation Act (1887), Ss. 
8 and 11). 

The general principle is that Pleader’s 
fees are to be computed at the rates laid 
down on the amount or value of the sub¬ 
ject-matter in dispute. Broadly stated, the 
amount or value of the subject-matter is 
the same as the amount or value of the 
subject-matter for the purposes of jurisdic¬ 
tion. • (Para 2) 

The plaintiff who was a mortgagee of the 
property attached brought a % suit under 
O. 21, R. 63 claiming that the property was 
liable to be sold in execution subject to 
his mortgage charge. He paid a fixed 
court-fee and valued the suit for purposes 
of jurisdiction at Rs. 7400 which was the 
amount due on the mortgage. The suit 
being dismissed the question was whether 
the pleader’s fees were to be taxed on 
Rs. 7400 or on Rs. 118/12 which was 
the decretal amount in respect of which the 
property was sought to be sold. 

Held that as the decretal amount was 
much smaller than the value of the pro¬ 
perty and only part of the property suffi¬ 
cient for payment of the decretal amount, 
could be sold according to law, the amount 
or value of the subject-matter in dispute 
was the decretal amount which was Rs. 
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118/12 for which the property was required 
to be sold and that amount would be the 
valuation for the purposes of pleader’s fees. 

35 Cal 202 (PC); AIR 1933 All 249 (FB) 
and AIR 1944 Nag 308, Rel. on. (Para 4) 

Held further that the plaintiff was not 
precluded from urging that the proper 
valuation for the purposes of jurisdiction 
was Rs. 118/12 and not Rs. 7400, as there 
could be no estoppel on a question of law. 

’ AIR 1933 All 249, Rel. on. (Para 5) 

Anno: C. P. C., O. 21 R. 63 N. 21 Pt. 1; 
S. V. Act, S. 8 N. 20 Pt. 2; S. 11 N. 6 Pt. 22. 

R. R. Thacker, for Appellants; J. K. Dholakia, 
for Respondent No.' 1. 

Cases referred to: 

(’08) 35 Cal 202: (35 Ind App 22 PC) (Pr 4) 
(’33) AIR 1933 All 249: (55 All 315 FB) 

(Prs 4, 5) 

(’48) AIR 1948 Bom 8: (49 Bom LR 545) 

(Pr 5) 

(’44) AIR 1944 Nag 308: (ILR (1944) Nag 783) 

(Pr 4) 

ORDER: By this application, the respon¬ 
dent against whom appeal was allowed with 
costs throughout, raised a question about 
Pleaders fees to be taxed in the bill of costs. 
The question arises this way. The respondent 
preferred a claim petition against the appel¬ 
lants, who in execution of their decree for pay¬ 
ment of money obtained against one Govindjee 
had attached for sale certain property as of 
the full ownership of Govindjee. The claim 
preferred by the respondent was-that the pro¬ 
perty was mortgaged with her for Rs. 3700 for 
principal and a sum of Rs. 3700/- was due for 
interest. On rejection of her claim petition, 
she brought the suit under appeal for a decla¬ 
ration that the property was liable to be sold 
subject to her mortgage charge as stated above. 
The suit was valued for the purposes of juris¬ 
diction at Rs. 7400 as according to the respon¬ 
dent, that was the amount due on the alleged 
mortgage. The respondent succeeded in the 
trial Court but this Court allowed the appeal 
and dismissed the suit with costs throughout. 
As the Taxing Officer proposed to tax the 
pleader’s fees on Rs. 7400, this application was 
made. 

(2) Pleader’s fees are to be taxed in accord¬ 
ance with the rules made by this Court under 
the Kutch Province (Courts) Order, 1948. The 
general principle is that Pleader’s fees are to 
be computed at the rates laid down on the 
amount or value of the subject-matter in dis¬ 
pute. Broadly stated, the amount or value of 
the subject-matter is the same as the amount or 
value of the subject-matter for the purposes of 
jurisdiction. When fixed court-fees are paid 
as was done in the present case a plaintiff 
values his suit for the purposes of jurisdiction. 
The valuation is to be made on the basis of the 
subject-matter in dispute. It. therefore, ‘prima 
facie’ appears that amount or value of the 
subject-matter for the purposes of computing 
pleader’s fees is Rs. 7400 /-. 

(3) Now what was contended was that 
though the prayer was cast in the form of a 
declaration, the suit was in substance one con¬ 
templated by the provisions of O. 21, R. 63. 
Civil P. C. and that in such a suit, the amount 
or value of the subject-matter for the purposes 
of jurisdiction is the value of the property at¬ 
tached if that valuation is less than the decre¬ 
tal amount or the decretal amount if the value 


of the property is more than the decretal 
amount. In this case the decretal amount was 
only Rs. 118/12 and costs and the value of the 
property crttached was more than Rs. 7400. On 
the other hand, the contention of the appellant 
was that adjudication was required to be made 
in respect of the alleged mortgage on which 
a sum of Rs. 7400/- was due and hence the 
amount or value of the subject-matter was 
Rs. 7400/-. In the alternative, it was con¬ 
tended that the respondent having valued the 
suit at Rs. 7400/- and thus having given juris- J 
diction to a superior Court was now precluded 
from urging that the proper valuation for the 
purposes of jurisdiction was Rs. 118/12. 

(4) It is quite apparent that the respondent 
by her suit was not asking for adjudication of 
a disputed mortgage between herself and the 
judgment-debtor. She had therefore to esta¬ 
blish the right which she claimed to the pro¬ 
perty in dispute against the appellant. The 
right which she claimed was that as she was a 
mortgagee, only the equity of redemption could 
be sold. The dispute was in respect of the pro¬ 
perty to the extent required to be sold for reali¬ 
sation of the decretal amount. The word “dis¬ 
pute” is a relative term and the extent of dis¬ 
pute was the extent of property required to be 
sold for satisfaction of decretal amount. It is 
thus obvious that the amount or value of the 
subject-matter in dispute in this case is the de¬ 
cretal amount for which property is required to 
be sold. This is so as the decretal amount is 
much smaller than the value of the property 
and only part of the property sufficient for pay¬ 
ment of decretal amount can be sold according 
to law. If, however, in a given case, the value 
of the property is less than the decretal amount, 
the amount or value of the subject-matter in 
dispute would be the value of the whole pro¬ 
perty as according to law the whole property is 
required to be sold for payment of decretal 
amount. This is how valuation of the subject- 
matter in dispute is to be determined in suits 
falling under O. 21, R. 63. C. P. C., except m 
those cases where the dispute as to title arises 
between the claimant and the judgment-debtor. 

In that case valuation will be the valuation of 
the property irrespective of the decretal amount 
as the decision of such a suit will result in 
final determination of the question of title to 
the property between the rival claimants. The 
leading case on the subject is ‘PHULKUMARI 
v. GHANSHYAM MISRA’, 35 Cal 202. In that 
case it was observed as under: 

“The value of the action must mean value to 
the plaintiff. But the value of the property 
might quite well be Rs. 1000/-, while the 
executiori debt was Rs. 10,000. It is only if 
the execution debt is less than the property 
that this amount affects the value of the 
suit.” 

A Full Bench of the Allahabad High Court in 
•MOOLCHAND MOTILAL v. RAMKISHEN’, 
AIR 1933 All 249, held that when a claimant 
whose objection to an attachment in executing 
a decree against a judgment-debtor was dis¬ 
missed, filed a declaratory suit that the pro¬ 
perty attached was his own and could not be 
attached, the valuation of the suit in cases 
when the value of the property was greater 
than the amount of the decree, was the amount 
of the decree. The Nagpur High Court in 
•RADHABAI v. MADHORAO’, AIR 1944 Nag 
308. came to the same conclusion. It is thus! 
evident that in the present case, valuation ofl 
the subject-matter in dispute for the purposes! 
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of jurisdiction was Rs. 118/12 and that amount 
would be the valuation for the purposes of 

<*#{? is^true that plaintiff had valued her 
cuit at Rs. 7400/- and the valuation so made 
gave jurisdiction to the District Court to fry 
the suit. Where in a case governed by S. 8 of 
the Suits Valuation Act, a plaintiff, due to mis¬ 
apprehension of law, values the suit differently 
for the purposes of jurisdiction, he would not 
be precluded from urging what would be the 
correct valuation according to law. *BANSI- 
LAL v. BHIKUBHAI’, AIR 1948 Bom 8. Simi¬ 
larly, when a fixed court-fee is payable and a 
plaintiff due to misapprehension of law over¬ 
values the suit as is done in the present case, 
he will not be precluded from urging that the 
proper valuation for the purposes of jurisdic¬ 
tion was much less. The reason is that there 
could be no estoppel on a question of law. 
‘MOOLCHAND v. RAMKISHEN*. AIR 1933 All 
249. But where a plaintiff deliberately under¬ 
values or over-values a suit when no question 
of law is involved, he would be estopped from 
denying the correctness of the valuation made 
by him. In the present case, what was inter¬ 
preted was the expression ‘subject-matter in 
dispute’ in a suit filed under O. 21, R. 63, Civil 
P. C. That was a question of law. Moreover, 
no question of jurisdiction has now to be con¬ 
sidered. The respondent is therefore entitled 
to urge that the correct valuation according to 
law of the subject-matter in dispute is Rs. 
118/12 only. 

(6) Result is that the application is allowed 
and the Taxing Officer is directed to tax 
pleader’s fees, on Rs. 118/12 as the subject- 
matter in dispute, in accordance with the rules 
made by this Court. No order as to costs of 
this application. 

V.R.B. Application allowed. 
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VAKIL J. C. 

Devji Vasta and others, Plaintiff-Applicants 
v. Dhanji Nanji, Defendant-Opponent. 

Civil Review Appln. No. 5 of 1951. D/- 
26-3-1952. 

(a) Civil P. C. (1908), O. 47, R. 1 (1) — Error 
apparent on face of record — Judgment given 
on two grounds one of which was erroneous. 

When a judgment is based on two 
grounds, each of which independently of 
the other is sufficient to sustain it, a re¬ 
view of the judgment cannot be granted 
even though it is shown that there was an 
error apparent on the face of the record in 
basing the judgment on one of the two 
grounds. (Para 4) 

Anno: C. P. C., O. 47 R. 1 N. 15. 

(b) Civil P. C. (1908), O. 47 R. 1 (1) — 
“Other sufficient reason” — Results of two revi¬ 
sion applications inconsistent. 

The fact that the result of a revision 
application was' inconsistent with the result 
of the decision of another revision applica¬ 
tion decided earlier will not be a ground of 
other sufficient cause” for review of the 
judgment in the later revision application. 

| Anno: C. P. C., O. 17 R. 1 N. lG.^*™ 5) 
K.-N. Mankad, for Applicants. 


ORDER: This is an application for review 
of the judgment of this Court in Civil Revi¬ 
sion Application No. 163 of 1950, decided on 

5-1-51. 

(2) Civil Revision Application No. 163 of 
1950 was brought by the applicants for setting 
aside a decree of the Court of the Sub-Judge. 
Mandvi in Suit No. 103 of ‘Samvat’ 2004 con¬ 
firmed in Appeal No. 396 of ‘Samvat’ 2005. 

(3) Suit No. 103 of ‘Samvat’ 2004 was brought 
by the opponent against Devji Vasta, the 
father of the applicants for recovery of ‘Kories' 
2000 alleged to hav e been given by the for¬ 
mer to the latter as a loan. The applicants- 
denied the alleged loan and contended that 
the sum of 2000 ‘Kories' was given to them 
in part payment of a loan of 11000 ‘Kories' 
given by Devjee to the opponent. The onjy 
question to be considered in this suit was whe¬ 
ther the sum of 2000 ‘Kories’ was given to 
Devje e as a loan or in part payment of the 
alleged debt due to Devjee from th e opponent. 
This Court in dismissing the Revision Applica¬ 
tion observed that as there were concurrent 
findings on a question of fact by the two lower 
Courts, no interference in revision was called 
for. At the sam e time, it was observed that 
there was no evidence to support the applicants’ 
case about appropriation of th e sum of 2000 
‘Kories’ towards the alleged debt due to.Devjee 
from the opponent. 

(4) The first contention urged on behalf of 
the applicants was that there was an error 
apparent on the face of the record as there was 
evidence of appropriation. In fact that was 
ihe case of the applicants in a suit filed by 
them against th e opponent and evidence was 
led in the suit filed by the opponent to substan¬ 
tiate the defence. Though there was an error 
apparent on the face of the record, the Judgment 
of this Court was not solely based on the 
ground shown to b e erroneous. It was also 
based on the ground that there were concur¬ 
rent findings of the two lower Courts and hence 
no interference in revision wa s called for. When 
a judgment is based on two grounds, each of 
which independently of the other is sufficient 
to sustain it, a review of the judgment cannot 
b e granted even though it is shown that there 
was an error apparent on th e fac e of the record 
m basing the judgment on one of the two 
grounds. 

(5) It was then contended that there was 

sufficient reason for granting a review of the 
judgment. It was pointed out that th e appli- 
cants had sued th e opponent for recovery of 
544° ‘Kories’ alleging a loan of 11000 ‘Kories’ 
of which there was repayment of 7000 ‘Kories' 
inclusive of a sum of 2000 ‘Kories’ which was 
made the subject-matter of the suit by the 
opponent l. Though th e two lower Courts dis¬ 
missed the applicants’ suit, this Court in Civil 
Revision Application No. 162 of 1950 decreed 
ll ' /j that thi s Court therefore ac- 

^! p ;?^ n t n h ? l , ap P ll '; a '} ts ’ case n ot only of the loan 

at ?nnn°‘T^rfI e * S ^ so of . th * appropriation 
of 2000 Kories and hence it was incongruous 

for this Court to have confirmed th e decre e in 

No P ° n i62 t of^osn Ir k C "* Revis >on application 
195 °- the Judgment turned on a 
letter by th e opponent which admitted the al- 

J he question of appropriation did 
‘ se .and could not have arisen for consi- 
deration in that suit. Moreover, the two re- 
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vision applications were decided on different 
dates. 

Though inconsistent findings in two cross 
suits, the subject-matter of which can fairly be 
said to be the same ca n b e avoided by consoli¬ 
dation or by pronouncement of judgment in 
two suits on th e same date, the tact that the 
result of Civil Revision Application No. 162 of 
1950. decided later. wa s inconsistent with the 
result of the decision in Civil Revision Appli¬ 
cation No. 163 of 1950, will not be a ground 
of ‘other sufficient reason* for review of the 
judgment in th e last mentioned Civil Revision 
Application. The reason is that the judgment 
of this Court in Civil Revision Application No. 
162 of 1950 cannot be questioned by the op¬ 
ponent and the contention now advanced bv 
the applicants can similarly bp urged by the 
opponent in respect of the judgment in Civil 
Revision Application No. 162 of 1950 in view 
of the decision in Civil Revision Application 
No. 163 of 1950 decided first. 

(6) Result is that the application fails and 
it is dismissed. 

V.R.B. Application dismissed. 


A. !. R. 1952 Ktrch 46 
VAKIL, J. C. 

Muljr Panachand, Applicant v. Dubasia Arjan 
Govind and others, Opponents. 

Civil Revn. Appln. No. 90 of 1951, D/- 5-12- 
1951. 

(a) Kutch Courts Order (1948), S. 35 — Revi¬ 

sion under — Concurrent finding of fact by 
both lower Courts that a particular document 
was executed by a particular person based on 
evidence — No interference in revision — Civil 
P. C. (1908), S. 115. (Para 4) 

Anno: C. P. C., S. 115 N. 2. 

(b) _ Registration Act (1908), S. 17 — Sale 
of equity of redemption to mortgagee — Regis¬ 
tration — Value of equity of redemption and 
not of whole property should be taken into ac¬ 
count. 

When a mortgagor sells his equity of redemp¬ 
tion to his mortgagee, right, title and interest 
created in the mortgagee is of the equity of 
redemption and the value is value of the equity 
of redemption and not of the whole property. 

(Para 5) 

A, a mortgagee, executed a mortgage of his 
mortgagee rights in favour of B for 425 Koris. 
Subsequently, A sold to B his mortgagee rights 
and the consideration for the sale was stated 
to be 330 Koris in addition to that due to B on 
the previous mortgage, viz. 425 Koris: 

Held on a true construction of the document 
that it was a mere sale of the equity of redemp¬ 
tion for 330 Koris and not 775 Koris and there¬ 
fore it was not compulsorily registrable. AIR 
1936 Bom 175, Rel. on; AIR 1950 Kutch 15, 
Explained; AIR 1928 Cal 107, Ref. (Para 5) 

Anno: Registration Act, S. 17 N. 75. 

(c) Kutch Courts Order (1948), S. 35(1) (a) 
— Exercise of jurisdiction with material irre¬ 
gularity — Civil P. C. (1908), S. 115. 

If on true construction, a document does re¬ 
quire registration but it is held that it does 
not require registration and the decision of the 
suit turns on the finding of that question one 


way or other, it is acting in the exercise of 
jurisdiction with material irregularity and to 
that extent an application for revision is com¬ 
petent under Section 35 (l)(a) of the Kutch 
Courts* Order, 1948. (Para 4) 

Anno: C. P. C., S. 115 N. 12. 

K. N. Mankad, for Applicant; G. U. Bhanu- 
sali. for Opponents. 

Cases referred to : 

(’36) 38 Bom L R 205: (AIR 1936 Bom 175) 

(Pr 5) 

(’28) AIR 1928 Cal 107: (107 Ind Cas 474) 

(Pr 5) 

(’50) AIR 1950 Kutch 15 (Pr 5) 

ORDER : This is an application for revision 
of a decree dated 16-3-51 of the District Court, 
Kutch. setting aside a decree dated 15-4-49 of 
the Court of the Subordinate Judge, Bhuj, in 
Suit No. 216 of Samvat 2002. 


(2) Suit No. 216 of Samvat 2002 was brought 
by the applicant against the opponent for re¬ 
demption of a mortgage of the year Samvat 
1914 for 425 Kories effected by applicant’s an¬ 
cestor Devkaran Pitambar with opponent’s an¬ 
cestor Kunvarjee Kanjee. The opponent defend¬ 
ed the suit contending that the equity of re¬ 
demption in the suit property was sold to his 
predecessor-in-title in Samvat 1950 and hence 
the applicant was not entitled to sue. 

(3) The trial Court decreed the suit holding 
that the document of Samvat 1950 required re¬ 
gistration and as it was not registered it was 
not admissible in evidence. The District Court 
remanded the suit to the trial Court for record¬ 
ing a finding on the question whether the docu¬ 
ment of Samvat 1950 was proved. Both the 
trial Court and District Court found that the 
document of Samvat 1950 was proved. The 
District Court held that the document of Sam¬ 
vat 1950 did not require registration. The Dis¬ 
trict Court therefore reversed the decree pas¬ 
sed bv the trial Court and dismissed the suit. 
Though unnecessary, the District Court expres¬ 
sed an opinion that if the document required 
registration, opponent was not entitled to rely 
on the doctrine of part performance. 

(4) In revision it was contended that the 
District Court erred in holding that the docu¬ 
ment of Samvat 1950 was proved. There was 
evidence from which both the lower Courts 
found that the document was executed by the 
applicant’s ancestors. These concurrent findings 
of fact cannot be challenged in revision, it 
was then contended that the District Court 
erred in holding that the document of Samvat 
1950 did not require registration. The learned 
Advocate for the opponent contended that this 
question of law could not be raised in revision 
as an application for revision under Section 35 

l) (b) of the Kutch Courts Order, 1948 could 
not lie in case of an unclassed suit under the 
value of two hundred rupees. It was not dis¬ 
puted that if a document on its true construc¬ 
tion purported or operated to create etc., any 
right, title or interest of. the value of:500/-Ko¬ 
ris or upwards, it required registration. Thus 
the question to be considered is not one of law 
but of proper construction of a document. It 
was contended on behalf of the applicant that 
mis-construction or mis-interpretation of a docu¬ 
ment was acting in the exercise of jurisdiction 
with a material irregularity. If on true in¬ 
struction, a document does require registration 
but it is held that it does not require registra¬ 
tion and the decision of the suit turns on the 
finding of that question one way or other, it 
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•- acting in the exercise of jurisdiction with 
material irregularity and to that extent an ap¬ 
plication for revision is competent under Sec¬ 
tion 35 (U (a) of the Kutch Courts’ Order, 

19 ( 5 ) The material part of the document of 
Samvat 1950 can be rendered into English as 

U “Froin Devkaran Pitamber by his two sons 
Panachand and Ratansey Devkaran; this 
house is with us as per deed executed by Dev¬ 
karan Jetha, Ubji, Bhima, Khima and Man- 
jee Jetha. We mortgaged the said house with 
Dubasia Kanjee Kunvarjee in Samvat 1914 
for 425 Koris and we had taken an advance 
of 330 Koris on this house in 1938 Jeth Sud 
2nd. A document in respect of it was to be 
passed. To-day total amount of 755 Koris 
and expenses incurred on the house are due. 
This house is sold to you for the aforesaid 
Koris and expenses.” f 

It is clear from the recitals of the document 
that the executants were mortgagees and they 
had mortgaged their mortgagees' right. By the 
document they were selling their mortgagees’ 
rights which were mortgaged with the vendee 
for 425 Koris. Thus the document purported 
or operated to create rights, title and interest 
in the vendee of the mortgagees’ rights value 
of which was 330 Kories and not 775 Kories 
is the vendee was also a mortgagee of mort¬ 
gagee's rights. When a mortgagor sells his 
equity of redemption to his mortgagee, right, 
title and interest created in the mortgagee is 
of the equity of redemption and the value is 
alue of the equity of redemption and not of 
the whole property. 

In ‘BARSIK NANDI v. GURUDAS PAL’, AIR 
1928 Cal 107, the mortgagor sold his equity of 
redemption to the mortgagee for the mortgage 
debt together with interest due thereon. The 
mortgage debt and interest exceeded Rs. 100/-. 
it was held that the document was compulsorily 
registrable. The decision proceeded on the view 
that the consideration of the deed was the mort¬ 
gage debt and interest. In ‘PITAMBAR v. RA- 
JARAM’, 38 Bom L R 205, A had mortgaged 
his property with D, predecessor in title of P 
for Rs. 250/-. He sold the property to P for 
Rs. 20/-. The document was construed as sale 
of equity of redemption for Rs. 20/- and as 
such it did not require registration. The view 
expressed by the Calcutta High Court that a 
conveyance of the equity of redemption which 
included a release of the mortgagors’ liability 
under the mortgage required registration as the 
mortgage debt was of more than Rs. 100/- was 
not accepted. It was observed that a release 
of personal liability of the mortgagor could not 
be held to be an extinguishment of any inter¬ 
est in immovable property as it was merely 
an extinguishment of personal liability.’ 

. The Bombay case was followed by this Court 
in ‘JOSHI LA.XMINARAYAN v. BHANSARI 
NTUUI PRAGJI’, AIR 1950 Kutch 15. The learn¬ 
ed advocate for the applicant contended that 
the mortgage of Samvat 1914 was merged in 
the document of Samvat 1950. This Court in 
the case cited above observed that it was con- 
cs !™le that a document of subsequent sale 
nught recite the amount of the previous mort- 
gage and might mention the return of mort¬ 
gage document fully discharged as considera- 
wn with cash payment or it might recite that 

!StJ5 an ^? ree was not on *y Paying the present 
ffijjgaeration but was also foregoing his claim 
10 recover mortgage debt in lieu of transfer. 


It was observed that if the document was in 
such form, its value would not be merely the 
present payment but also the mortgage amount. 
In this case there was no question of return 
of mortgage document fully discharged. It was 
mentioned that the transferee might take 775/- 
Kories and give back the property to the ori¬ 
ginal mortgagor free from mortgage. No doubt 
it can be urged from the recitals of the docu¬ 
ment that the transferee was foregoing his claim 
to recover the mortgage debt in lieu of trans¬ 
fer. In the Bombay case Divatia, J. expressed 
a view that there was extinguishment of 
the mortgage debt. The Bombay view in Let¬ 
ters Patent Appeal was discussed in the judg¬ 
ment of this Court in ‘JOSHI LAXMINARA- 
YAN’S CASE’. The learned Judicial Commis¬ 
sioner was not inclined to accept the view that 
foregoing of the mortgage debt was only forego¬ 
ing of mortgagor’s personal liability as it was 
contrary to view expressed by him. The obser¬ 
vations of the learned Judge in that case were 
mere obiter dicta. I respectfully agree with 
the view expressed in the judgment of the Bom¬ 
bay High Court, in the Letters Patent Appeal. 

I therefore hold that the document on its true 
construction was a mere sale of the equity of 
redemption for 330/- Kories and hence it was 
not compulsorily registrable. 

(6) In view of the conclusions arrived at by 
me that the document of Samvat 1950 is not 
compulsorily registrable, it is not necessary to 
consider whether the decision arrived at by 
the District Court that if the document requir¬ 
ed registration, the doctrine of part performance 
was inapplicable and the document would not 
have been held admissible under the proviso 
to Section 49 of the Indian Registration Act to 
show part performance need not be considered. 
The application fails and it is dismissed with 
costs. 

K -S- Application dismissed. 
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VAKIL J. C. 

Shantilal Jevatlal, Plaintiff-Applicant v 
Pranlal Nanchand and others, Defendants- 
CJpponents. 

2G C 3-1952 ReViSi ° n APPln ' NO- 154 ° f 1951 ’ D/ - 

t (a) eivU Procediue Code (1908), O. 38, 
R. a (1) — Suit for dissolution of partnership 
and- accounts — Attachment before judgment 
of partnership property. J “ s “ ieni 

Under O. 38 R. 5 a plaintiff can ask for 
attachment before judgment of the property 
of his defendant and not of the property 
of a partnership of which the defendant is 
a partner as the partnership property can¬ 
not be called ’his property’ withij the 
° that expression used in 3? 

(a) and (b) of sub-r. ( 1 ) of the said rule. 

A fortiori a plaintiff filing a suit for dis- 

ni Utl a 0 cV °! pa * ner w ship and accounts can- 
not ask for attachment before judgment 

Pr0perty Whi * 

Anno: C. P. C., O. 38 R. 5 N. 2. ’ 

(b) Civil Procedure Code (1908) O 38 r 

° 39 ’- R i (a) - SegatioS fha? 
property was in danger of being damaged 
wasted or alienated by defendants — a£' 
tions are not relevant for obtaining attachmfnt 


4' Kutch Shivji Eumvebji v. Kalyanji KATANSHl Vakil J. c.) A. I. R. 


before judgment — They can be made basis of 
application under O. 39 R. 1. (Paras 2, 3) 

Anno: C. P. C., O. 38 R. 5. N. 11; O. 39 R. 1 
N. 6 Pt. I. 

M. M. .Mehta, for Applicant; C. B. Thacker, 
for Opponent No. 1; S. U. Bhanushali. for 
Opponents 2 and 3. 

ORDER: This is an application for revision 
of an order dated 20-12-51 made by the Addi¬ 
tional District Judge, Kutch dismissing _ appli¬ 
cant's application in suit No. 94 of 1951. for 
attachment before judgment of property which 
on averments in th e plaint was partnership 
property in suit. ^ 

(2) The allegations made in the application 
.were that th e said partnership property was 
jin danger of being damaged, wasted or alienat- 
led by the defendants. 

(3) Under the provisions of O. 38. R. 5, Civil 
P. C., a plaintiff can ask for attachment be¬ 
fore judgment of th e property of his defen¬ 
dant and not of the property of a partnership 
of which the defendant is a partner as the 
partnership property cannot be called 'his pro- 
perty’ within the meaning of that expression 
used in clauses (a) and (b) of sub-rule (1) of 
the said rule. A ‘fortiori', a plaintiff filing a 
suit for dissolution of partnership and accounts 
cannot ask for attachment before judgment of 
the partnership property which is the property 
in suit. For obtaining an attachment before 
judgment, it is necessary to aver that the de¬ 
fendant, with intent to obstruct or delay the 
execution of any decree that may be passed 
against him, is about to dispose of his property 
or is about to remove it from the local limits 
of the Jurisdiction of the Court. 

Allegations mentioned in para 2 above are 
not relevant for obtaining attachment before 
judgment though they could be made the basis 
of an application under O. 39, R. 1. The appli¬ 
cant had therefore clearly misconceived his 
remedy by filing this application. He had at 
the same time filed an application under O. 39, 
R. 1, Civil P. C. and it was pointed out in the 
judgment delivered in the ‘Misc Civil Appeal 
No. 10 of 1951’. that even a remedy by way 
of making an application under O. 39, R. 1 was 
misconceived in a partnership suit as the obvi¬ 
ous remedy in such a suit for protection of 
partnership property during the pendency of 
suit was appointment of a Receiver. 

(4) Result is that th e application fails and 
it is dismissed with costs. 

V.R.B. Application dismissed. 
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VAKIL J. C. 

Thacker Shivji Kumverji, Defendant-Appli¬ 
cant v. Bhatia Thacker Kalyanji Ratanshi. Plain¬ 
tiff-Opponent. 

Civil Misc. Appeal No. 6 of 1951, D/- 19-11-51. 

(a) Limitation Act (1908), Art. 164 — Date of 
decree — Meaning. 

The exoression ‘date of decree’ means the 
date on which the judgment was pronounced, 
although in certain circumstances a defen¬ 
dant may be entitled under S. 12 of the Act 
- 0 exclude the time intervening between 
delivery of judgment and the signature of 


the decree. AIR 1916 Pat 267; AIR 1936 
Lah 976 and AIR 1924 Nag 271, Not foil. 

(Para 5) 

Anno: Limitation Act, Art. 164 N. 5. 

(b) Limitation Act (1908), S. 12 (2) and 
Art. 164 — Application to set aside ‘ex parte* 
decree — Applicability. 

The exclusion of time requisite allowed 
by S. 12 (2) cannot be had in computing 
the period of limitation prescribed for an 
application for setting aside an 'ex parte* 
decree. (Para 6) " 

Anno: Limitation Act, S. 12 N. 4; Art. 164 
N. 9. 

(c) Interpretation of Statutes — Amendment 
— Retrospective operation. 

It is a principle well established that' 
unless contrary is provided for, the law 
of limitation applicable to a suit etc., is the 
in force at the date when such suit 
etc., is instituted and not an amending law 
whicji comes into operation during the pen¬ 
dency of the suit, etc. But when amending 
law is procedural, it takes ellect imme¬ 
diately and applies to all pending proceed¬ 
ings. AIR 1929 Bom 262, Rel. on. (Para 7) 
Anno: C. P. C., Preamble N. 3 Pts. 1 and 7. 
P. R. Thacker, for Applicant; U. K. Gor, for 
Opponent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’51) AIR 1951 All 122: (1950 All LJ 946 (FB)) 

(Pr 6); 

(’49) AIR 1949 Assam 23 (Pr 5) 

(’29) AIR 1929 Bom 262: (53 Bom 453) (Pr 7) 
(’40) AIR 1940 Bom 415: (192 Ind Cas 275) 

(Pr 5) 

(’30) AIR 1930 Cal 422: (57 Cal 148) (Pr 7) 
(’39) AIR 1939 Cal 711: (186 Ind Cas 58) 

(Pr 5) 

('36) AIR 1936 Lah 976: (168 Ind Cas 897) 

(Pr 5) 

(’45) AIR 1945 Lah 229: (ILR (1945) Lah 504 
FB) < Pr 5) 

(’24) AIR 1924 Nag 271: (20 Nag L R 131) 

(Pr 5) 

(’38) AIR 1938 Mad 688: (179 Ind Cas 16) 

(Pr 7) 

(’27) AIR 1927 Nag 1: (98 Ind Cas 1057 FB) 

(Pr 5) 

(’16) AIR 1916 Pat 267: (1 Pat L J 573 FB) 

(Pr 5) 

(’23) AIR 1923 Pat 129: (1 Pat 771) (Pr 5) 
(’39) AIR 1939 Pat 135: (180 Ind Cas 314) 

(Pr 5) 

(’39) AIR 1939 Pat 282: (18 Pat 355) (Pr 7) 

JUDGMENT: This is an appeal against an 
order dated 8-2-1951 by the District Judge, 
Kutch, in miscellaneous civil application No. 
35 of 1950 for setting aside a decree passed 
ex parte in suit No. 89 of ‘Samvat’ year 2005. 

(2) The respondent sued the appellant on 2- 
11-1948 for recovering Rs. 46,538-10-3 on the 
basis of a ‘khata’ alleged to have been executed 
by the latter in favour of th e former. The ap¬ 
pellant who was duly served with summons m 
that suit applied through his pleader for post¬ 
ponements to file his written statements from 
time to time. The last application for post¬ 
ponement dated 24-1-49 wa s rejected by the 
lower Court. The suit then proceeded ex parte 
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L..i {t was decreed till 12-12-1949. A decree 
was drawn up and signed by the District Judge 
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was 

on 20-12-1949. 

( 3 ) On 17-1-1950. the. appellant filed mis¬ 
cellaneous application No. 35 of 1950 for settmg 
aside the decree passed ex parte on allegation 
of sufficient cause for non-appearance. The 
respondent denied sufficient cause for non-ap- 
nearance alleged and contended that the appli¬ 
cation was barred by limitation. The lower 
Court held that though there was sufficient 
cause for non-appearance, the application was 
barred by limitation. In the result the lower 
Court dismissed the application 


(4) The only question to be considered in .this 
appeal is whether the application was barred 
by limitation. Th e respondent’s learned Advo¬ 
cate supporting the order of the lower •Court 
has challenged th e finding recorded that'the 
appellant had sufficient cause for non-apjfear- 


ance. 


(5) It was not disputed that the Indian Limi¬ 
tation Act having been made applicable to the 
Kutch State by the Kutch (Application of Laws) 
Order, 1949, the application under appeal had 
to be preferred within 30 days from the date 
of the decree under Art. 164 of the Act. It is 
apparent that the application was preferred be¬ 
yond a period of 30 days computed from 12-12- 
1949 on which the decree, ex parte was passed. 
The contention was that the expression ‘Date 
of the decree’ used in third column of Art. 164 
meant date on which the decree was signed 
by the Judge of th e lower Court and as the 
decree was signed on 20-12-1949 the application 
was preferred within time. The expression 
■Date of decree’ is used in some Articles of t e 
Act commencing from Art. 151 and it means 
the date on which the judgment was pronoun- 
Jced, although in certain circumstances an ap¬ 
pellant may be entitled under S. 12 of the Act 
to exclude the time intervening between deli¬ 
very of judgment and the signature of the 
decree. 

This view of th e law is taken by other High 
Courts in India having regard to the imperative 
provisions of O. 20, R. 7 of the Civil P. C. I 
may only refer to the latest pronouncement bv 
the Assam High Court in ‘KANTIMAL v. MO¬ 
HAN NATH’, AIR 1949 Assam 23. under Art. 
152 of the Act. The contrary view expressed 
in some decided cases ‘RAM ASRAY SINGH 
v. SHEONANDAN SINGH 1 , AIR 1916 Pat 267 
‘KHAN CHAND v. GURDIT SINGH’ AIR 1936 
Lah 976; ‘PANDU v. RAJESHWAR’, AIR 1924 
Nag 271. with due deference cannot be followed 
by this Court. The view in some of those cases 
has been reconsidered (view in ‘KHAN CHAND 
V. GURDIT SINGH’, AIR 1936 Lah 976 was 
overruled in ‘RAHMAT v. ZILEDAR’, AIR 1945 
Lah 229 and th e view i n 'PANDU v. RAJESII- 
WAR’, AIR 1924 Nag 271 was explained in 
*UMDA v. RUPCHAND’. ATR 1927 Nag 1, also 
see ‘SAGARMAL v. LACHMISARAN’, AIR 
1923 Pat 129, in which contrary view was ex¬ 
pressed). 

The cases relied on by the learned Advocate 
for the appellant (BALAPPA v. DYAMAPPA’, 
AIR 1940 Bom 415; ‘SARATCHANDRA v. 
S. RATI KANT A’, AIR 1939 Cal 711; 'KAMESH- 
WAR SINGH v. KUSHESWAR’. AIR 1939 Pat 
135, are reconcilable with the principle of law 
enunciated above. This contention therefore 
fajfc. • 
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(6) Second contention was that exclusion oil 
time intervening between the date on which 
judgment was pronounced and the date on 
which the decree was prepared and signed 
should be excluded and if that exclusion was 
made, the application was filed in time. Sub¬ 
section (2) of S. 12 of the Act provides for 
exclusion of time requisite for obtaining a 
copy of the decree in computing period of limi¬ 
tation for proceedings mentioned in it and the 
time requisite for obtaining a copy is under 
certain circumstances inclusive of the period 
intervening between the date on which judg¬ 
ment was pronounced and the date on which 

frail: 


decree was actfrally signed. 

But this exclusion can only be had in com¬ 
puting the period of limitation prescribed for 
an appeal, an application for leave to appeal 
and an application for a review of judgment 
specifically mentioned in sub-section (2) of| 
S. 12 of the Act and not for an application for 
setting aside the decree passed 'ex parte’ not 
so specifically mentioned. The exclusion of time 
requisite is allowed on the principle that the 
applicant or the appellant as the case may be 
has to obtain a copy of the decree or order 
though not necessarily for annexture with the 
memo of appeal or application (‘KESHAR 
SUGAR WORKS v. R. C. SHARMA’, AIR 1951 
All 122 FB) and by not specifically including 
a proceeding for setting aside a decree passed 
‘ex parte’ in S. 12 of the Act, it was intended 
that a defendant served with summons in a 
suit had not to obtain a copy of th e decree 
passed ‘ex parte’ to enable him to apply for 
setting it aside. 

Moreover, for obtaining exclusion of time 
under S. 12 of the Act it is necessary that an 
application for a copy be made and though it 
is a question not free from doubt that appli¬ 
cation for a copy should be made within the 
period prescribed for making an application or 
preferring an appeal, it follows from what is 
stated above that a n application for a copy 
should be made at least before an appeal or 
an application as the case may be is filed. 
Hence, th e contention for exclusion of time 
under S. 12 of th e Act fails and it is not neces¬ 
sary to consider what time was requisite having 
regard to the fact that an application for a 
copy was not made in this case before the appli¬ 
cation for setting aside the decree passed ex 
parte was filed. 

(7) Third contention wa s that though the 
provisions of S. 5 of the Act do not in terms 
apply to a n application for setting aside a 
decree passed ‘ex parte’, the said provisions 
could be made applicable to such an applica- 
tion and in exercise of powers conferred under 
S. 125 of the Code of Civil Procedure, this High 
£°'i r L had J by a notification No. 12124 dated 
25-3-50 made a rule by which the provisions of 
S. 5 of the Act wer e made applicable to appli- 

nrl 0 r*K Un f de ^-°- 9 - 13 ’ Civil P - C - lt was 

urged that this amendment in the procedural 

law made under the rule-making power of this 

High Court during the pendency of the pro- 

retrospectively applicable and 

hence delay of 5 days be condoned. 

Reliance was placed on 'GIRDARILAL SON 

*m ™ a K _ G0WDER ’- AIR 1938 Mad 688- 

JANAKINATH v. NIRODHARAN’ AIR 

Cal 422 and ‘BIRANCHI SINGH v NAND- 

KUMAR SINGH7 AIR 1939 Pat 282. It is a 
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principle well established that unless contrary 
is provided for, the law of limitation applic¬ 
able to a suit etc., is the law in force at the 
date when such suit etc., is instituted and not 
an amending law which comes into operation 
during the pendency of the suit etc. But when 
amending law is procedural, as in the present 
case what was amended was that S. 5 of the 
Limitation Act applied to applications under 
O. 9, R. 13 of the Code, it takes effect imme¬ 
diately and applies to all pending proceedings: 
‘PANDARINATH v. THAKOREDAS\ A I R 
1929 Bom 262. Hence the appellant could have 
claimed condonation of delay finder Section 5 
of the Act provided he moved the lower Court 
at the proper time with sufficient cause stated 
in that behalf. The appellant had not done 
so. It was urged that the appellant should now 
be allowed an opportunity to do so. This is a 
belated request which should have been made 
in the lower Court where th e proceeding was 
pending for more than a year. Moreover, no 
sufficient cause could have been urged by the 
appellant for the delay as the applicant had 
armed himself with a medical certificate on 
20-12-49 and he had since then sufficient time 
to apply for setting aside the decree passed 
ex parte. Hence this contention fails. 

(8) As all the legal contentions raised by 
the appellant fail, it must be held that the lower 
Court was right in holding that the application 
was barred by limitation. It is therefore not 
necessary to consider at length the applicant’s 
contention before the lower Court what he had 
sufficient cause. The lower Court has accepted 
this contention but th e learned Advocate for 
the respondent has challenged that finding. In 
the lower Court an attempt was made on be¬ 
half of the appellant to show that he was ill 
from November 1948 to December 1949 and 
reliance was placed on medical evidence led. 
The lower Court relying on medical evidence 
found sufficient cause. 

In this Court the medical evidence was chal¬ 
lenged on the ground that the Doctor had no 
prescription, never prescribed any medicine, 
did not enter appellant’s name in the register 
of patients and had till date not charged any¬ 
thing to the appellant. Reliance was also placed 
on the fact that in October 1949 the appellant 
had gone to Bombay to the Doctor’s dispen¬ 
sary. It was pointed out that the respondent 
had filed an ejectment suit in Thana Court 
against the appellant just about this time and 
that suit was contested by the appellant. 

It is unnecessary to enter into a detailed dis¬ 
cussion of all these contentions. It appears 
from the application dated 24-1-49 filed on be¬ 
half of the applicant by his pleader that a 
written statement was prepared and sent to 
him at Ghatkopar for signature. It thus appears 
that the pleader engaged had instructions to 
prepare a written statement. The appellant 
who it is alleged was suffering from dysentery 
could have signed the written statement and 
forwarded it to his pleader at Bhuj. During 
this period, he had arranged to appear through 
a pleader and contested the respondent’s suit 
for ejectment in Thana Court. He could have 
similarly arranged to sign the written state¬ 
ment and forwarded it to his pleader at Bhuj, 
at any time before the suit was decided after 
a lapse of 11 months. Though he was ill and 
t>ed-ridden, he could have arranged for filing 
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of written statement. This could hav e led to 
framing of issues. The respondent had examin¬ 
ed some witnesses in Bombay and if the appel¬ 
lant was ill at the time the suit came for hear¬ 
ing, he could have arranged to get himself 
examined on commission. Thus the illness of 
the appellant could not hav e come in the way 
of filing of a written statement and defending 
the suit as was being done in Thana Court. 

But so far as this Court is concerned, the ap¬ 
pellant did not bestir himself for a period of 
11 months during which the suit proceeding ‘ex- 
parte’, was not decided. This shows that far 
from there being a sufficient cause the appel¬ 
lant was negligent. It was urged that th e suit 
was for Rs. 45,000/- and it was in 
appellant’s interest to defend it particu¬ 
larly when the question of jurisdiction was 
all important. It cannot be said why appellant 
did not care to do so, when between the same 
parties another suit for ejectment in Thana 
Court was pending and it was contested and 
defended. It is therefore difficult to hold that 
the appellant had established sufficient cause. 

(9) Result is that the order made by the 
lower Court is confirmed and the appeal is dis¬ 
missed with costs. 

V.B.B. Appeal dismissed . 
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Thacker Jeraj Keshavji, Plaintiff-Applicant v. 
Chavda Suleman Mod, Defendant-Opponent 

Civil Revn. Appln. No. 28 of 1951, D/- 15- 
. 11-1951. 

fa) Evidence Act (1872), Ss. 101-103 — Ne¬ 
gligence — Onus of proof — Bailment ‘locatio 
reL’ 

In the case of bailment of goods left 
with the bailee to be used by him on hire 
(‘locatio rei’) the standard of care required 
of the bailee is that of an average prudent 
man in respect of his own goods of the 
same kind and value in similar circum¬ 
stances. Where negligence on the part of 
the bailee is alleged, the burden of proof 
lies on the bailee to show that such care 
as a man of ordinary prudence would have 
exercised was duly exercised by him. 

(Para 3> 

Though the onus of proving negligence 
alleged is on the plaintiff, where a thing 
is solely under management or control of 
the defendant or his servants, and the ac¬ 
cident is such as, in the ordinary course of 
events, does not happen to those haying the 
management of such things & using pro¬ 
per care, the accident itself affords prima 
facie evidence of negligence. (Para 3) 
Anno : Evidence Act, Ss. 101-103 N. 18, 44. 

(b) Civil P. C. (1908), S. 115 — Material ir¬ 
regularity — Placing of onus of proof wrong¬ 
ly. 

Though mere placing of onus wrongly 
cannot be regarded as a material irregula¬ 
rity for interference in revision, where the 
effect of doing so was to require the plain¬ 
tiff to prove specific acts of negligence al¬ 
leged, the Judicial Commissioner’s Court 
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will be justified in interfering in revision. 

(Para 4) 

Anno: C. P. C., S. 115 N. 12. 

p. P. Vaidya, for Applicant; M. H. Dholakia, 
for Opponent. 

ORDER: This is an application for revision 
of the decree of the District Court Kutch in 
Regular Civil Appeal No. 446 of 1949 confirm¬ 
ing the decree of the Subordinate Judge, Mandvi 
in regular civil suit No. .109 of 1949. 

(2) The applicant sued the opponent to re¬ 
cover Rs. 1075/- as damages caused to a coun¬ 
try craft, Rs. 74/7 as rent etc., due and costs of 
the suit on the allegations that due to negli¬ 
gence of the opponent, the country craft taken 
by him from the applicant on hire sunk, was 
carried away in tide and eventually broken 
into pieces. The opponent denied negligence and 
contended that despite best efforts made,- the 
country craft was carried away by a strong 
current and if broke into pieces. The trial 
Court dismissed the 'suit for damages and 
the lower appellate Court confirmed it. 


(3) The trial Court as well as the Appellate 
Court considered the main question of fact in¬ 
volved in the case by placing onus of proving 
negligence alleged on the applicant and the learn¬ 
ed Advocate for the applicant has not raised 
before me any contention in respect of it. Now 
the bailment in this case was ‘locatio rei’ 
.(Goods left with the bailee to be used by him 
on hire) and the standard of care required of 
the opponent was that of an average prudent 
man in respect of his own goods of the same 
kind and value in similar circumstances. The 
burden of proof lies on the bailee to show that 
,such care as a man of ordinary prudence would 
have exercised was duly exercised by him 
In cases of contracts of hire, if damage caused 
is such that in the ordinary course of events 
it would not happen to goods of the kind in 
question if used with ordinary prudence, then 
it would be for the hirer to prove that h e had 
exercised such prudence. It is well established 
that though the onus of proving negligence 
alleged is on the plaintiff, where a thing is 
solely under management or control of the 
defendant or his servants, and the accident Is 
such as, m the ordinary course of events, does 

« 1 PI S t0 those havin g the management 
4 W ?/ S a nd using proper care, the ac- 

InegUgenof 61 * affords pnma facie evidence of 

«JiL Th 5 e bei . ng concurrent findings on the 
ffian quesfion of fact by the two lower 
Courts, ordinarily thi s Court will not interfere 
to the exercise of its revisional powers as there 
ques V°? of c xerd sing jurisdiction not 
If™-, 0r fa i ure to exercise jurisdiction so 
tinn nwii acti £&. n the exerc ise of jurisdic- 

fiwer U cS/ 3 hat i Can , be urged is that the 
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^e plaintiff. Prom the issue framed it appears 
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cSurtf ArtS , led evide . nc c- But the two lower 
ourt s decided the principal question of fart 

ifavolved in the case on the assumption that the 

of U rf ™ 3S 0n the plaintiff. Though mere placing 
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Dlalmiff t ffect of doin g so was to require the 
Plaintiff to prove specific acts of negligence 


alleged, this Court will be justified in inter- ( 
fering in revision. 

(5) It will therefore be necessary to examine 
the evidence to see whether the conclusion 
arrived at by both the lower Courts is correct. 
(After discussing the evidence the judgment 
proceeded:) The two lower Courts were right 
in holding that the craft broke due to accident 
and there was no negligence on the part of 
the opponent. 

(6) Result is that the decree dismissing the 
suit is confirmed, and the application is dis¬ 
missed with costs. 

V.B.B. * Application dismissed. 
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Sameja Abdulkarim Arab, Applicant v. The 
State of Kutch, Respondent. 

Misc. Appln. No. 7 of 1951, D/- 9-11-51. 

(a) Constitution of India, Art. 134(1) (c) — 
Substantia] question of law. 

A substantial question of law is an im¬ 
portant or difficult question of law on 
which there may be divergence of judicial 
opinion not set at rest by a pronouncement 
of the highest Court. But mere existence 
of a substantial question of law is not suffi¬ 
cient under Article 134(1) (c). It must be 
shown that as the substantial question of 
law was not decided in the manner con¬ 
tended for by the applicant, injustice of 
serious and substantial character had oc¬ 
curred. Case law discussed. (Para 6) 
Anno: C. P. C., Appendix III, Constitution 
of India, Art. 134 N. 1. 

(b) Criminal P. C. (1898), S. 342(1) — Omis¬ 
sion to point out specific points to accused — 
Effect. 


Though under S. 342 the salient points 
appearing in evidence against an accused 
person must be pointed out to him, and he 
should be asked to render an explanation 
if so desired. Omission to do so would 
not necessarily vitiate the trial. AIR 1933 
P C 124 and AIR 1946 Bom 465 (SB), 
Foil- (Para 8) 

Anno : Cr. P. C., S. 342 N. 15 Pt. 1 N. 35 Pt. 3. 
S. E. Oza, for Applicant; C. P. Pandya, Pub¬ 
lic Prosecutor, for the State. 


^ases reierrea to: 

(Arranged in order of Courts, and in tht 

Courts chronologically. List of foreign case! 

referred to comes after the Indian Cases) 

( ’27) 5 Rang 53: (AIR 1927 PC 44: 28 Cri L J 
*59) /p r 

C33) AIR 1933 PC 124: (34 Cri L J 322) 

(’47) 49 Bom L r 508; (AIR 1947 pc gf 

L»ri L/ J Ooo) fPr 

(’50) 52 Bom L R 512: (AIR 1950 F C 80: 51 
v^n l * j 1057) /p r 

C50) AIR 1950 S C 169: (51 Cri L J 1270) 

( 8 6 13) 38 42: (AUi 1915 ^ 462: 16 CriVj 

( ’ 2 L ) J 4 3 9 05 B )° m 892: (AIR 1926 Bom 110: 2^Cri 

n c°i t fM, 3821 < A “ Bon, „jg jj 
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<’50) AIR 1950 Bom 380: (52 Cri L J 620) 

(Pr 5) 

(’51) AIR 1951 Kutch 30: (52 Cri L J 587) 

(Pr 5) 

(’07) 30 Mad 328: (5 Cri L J 341) (Pr 4) 
(’51) AIR 1951 Mad 721: (1952 Cri L J 95) 

(Pr 5) 

(’44) AIR 1944 Oudh 122: (45 Cri L J 538) 

(Pr 4) 

(’50) AIR 1950 Orissa 235: (1952 Cri L J 120) 

(Pr 5) 

(’51) AIR 1951 Pat 439 (2) ^ (Pr 5) 

ORDER: The applicant was tried by the 
Sessions Judge, Kutch, with aid of assessors 
for offences punishable under Ss. 409 and 477A, 
I. P. C. and was convicted and sentenced to 
rigorous imprisonment for 2J years on each 
count and to pay a fine of Rs. 500/- for offence 
under S. 409, I. P. C. He was also similarly 
tried, convicted and sentenced for separate 
acts of embezzlement and falsification of ac¬ 
counts. The applicant preferred to this Court 
two appeals Nos. 27 & 28 against two orders 
of convictions and sentences. Both the appeals 
were dismissed except alteration in the sent¬ 
ence from 2J to 1* years in one of the two 
cases. The applicant has filed this application 
and application No. 8 of 1951 under Art. 134 
'(1) (c) of the Constitution of India to obtain 
certificate for preferring appeals to the Su¬ 
preme Court. 

(2) The applicant proposes to appeal to the 
Supreme Court on the following grounds: 

(i) there was mis-joinder of charges under 
Ss. 409 and 477A which has vitiated the 
trials in the two cases; 

(ii) there was no corroboration to the extra¬ 
judicial confessions; 

(iii) the imperative provisions of S. 342, Cri¬ 
minal P. C., were not properly complied 
with; and 

'(iv) it was improper to rely on the so called 
admission of the Advocate who appeared 
for the applicant in appeals before this 
Court. 

(3) To understand the first point urged it is 
necessary to state a few facts. The applicant 
was employed as a clerk in the Customs De¬ 
partment at Kandla between 19-5-48 to 15-3-50. It 
was alleged that the applicant as a public servant 
committed criminal breach of trust in respect 
of various items which he received in the 
course of his duty and fabricated accounts to 
conceal embezzlements of the said sums. Under 
sub-section (2) of S. 222. Criminal P. C. f the 
applicant was charged in one case with cri¬ 
minal breach of trust in respect of a gross sum 
of Rs. 3335-4-0 committed between 19-5-48 to 
31-3-49 and in another with criminal breach 
of trust in respect of a gross sum of Rs. 3250- 
9-0 committed between 1-4-49 to 15-3-50. To 
the charge of criminal breach of trust in the 
case was added a charge of falsification of 
accounts under S. 477A in respect of the identi¬ 
cal items aggregating the two sums of Rs. 333o- 
4-0 and Rs. 3250-9-0. 

In appeals before this Court, it was urged 
that there was mis-joinder of charges. This 
Court held that under S. 222 (2) of the Cri¬ 
minal P. C. f the embezzlement of the lump 
sum was one offence and falsification of the 
entire account with a view to conceal that em¬ 
bezzlement constituted but one transaction for 
which the appellant could b e legally charged 


and tried at one trial. The applicant proposes 
to urge before the Supreme Court that the 
view so held by this Court was erroneous and 
as there was mis-joinder of charges, the trial 
was vitiated. If was contended that the case 
involved substantial questions of law in which 
ther e was difference of judicial opinion and 
therefore, it should be certified as a fit case 
for appeal to the Supreme Court. 

(4) A charge in such a case can be framed in 
different ways. In ‘EMPEROR v. MANANT K. 
MEHTA*, 49 Bom 892, Fawcett J. remarked 
that the Magistrate might have legally framed 
his charge so as to comprise only one offence 
of criminal breach of trust for the aggregate 
amount alleged to have been embezzled and 
on e other offence for entire falsification of ac¬ 
counts in regard to that embezzlement. The 
charge in each of the two cases under consi¬ 
deration was framed following the remarks 
of Fawcett J., in the case quoted above. In 
the Bombay case, the charge framed was in 
respect of 3 separate acts of misappropriation 
and a general allegation was made of falsifica¬ 
tion of. account books in furtherance of 
fraud. 

It appears that the position was improved on 
what it existed in ‘KASIVISWANATHAN v. 
EMPEROR*, 30 Mad 328. Th e position was no 
better than combining a charge of falsification 
of accounts in respect of several items. In 
‘DEBEPRASAD v. EMPEROR*, AIR 1944 Oudh 
122, a charge first under S. 408 with having 
committed criminal breach of trust in respect 
of gross sum of rupees between two certain 
dates and a charge under S. 477A of having 
fraudulently made a series of entries relating 
to this defalcation in a large number of speci¬ 
fied account books and papers belonging to his 
employers were combined. . . . . 

It was held that there was no 
charges. In ‘EMPEROR v. KALKAPRASAD, 
38 All 42, it was pointed out that the principle 
under S. 222(2), Criminal P. C.. could not ap¬ 
ply to S. 477A, I. P. C. This Court upheld the 
joinder of charges on the ground that falsifi¬ 
cation of accounts in respect of each sum was 
traceable directly to each item in respect of 
which embezzlement was made and embezzle¬ 
ment and falsification of accounts were alleged 
to have been made in the course of the same 
transaction. It is indeed a question of law 
whether under S. 235, Criminal P. C:, read with 
S. 222(2), joinder of charges which was done m 
the present case could have been legally made. 
It also appears that decided cases are not uni¬ 
form about the proper way of framing a charge 
in such a case having regard to the provisions 
of Ss. 222(2). 233. 234 and 235. Criminal P. C. 

(5) Before the Constitution of India came in¬ 
to force, the Federal Court in dealing with ap¬ 
peals in criminal matters followed the principle 
laid down by the Privy Council in 
number of cases. Some of these cases 
and the principles enunciated in them 
are stated in the judgment of the Federal 
Court in 'KAPILDEVSINGH v. THE KING, 
52 Bom L R 512. It appears from these cases 
that unless injustice of a serious and substan¬ 
tial character occurred, an error, a mistake, an 
improper admission of evidence or a mis-direc- 
tion either in leaving a case to a Jury where 
there was no evidence or founded on incorrect 
construction of Penal Code was regarded in¬ 
sufficient. 
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After the Constitution came into force, the 
Sunreme Court considered the question under 
STS of the Constitution. In TRITAM- 
SENGH v THE STATE’, AIR 1950 S C 169, it 
was held that generally speaking the Supreme 
Court will not grant leave to appeal m criminal 
cases unless it was shown that exceptional and 
special circumstances existed, that substantial 
and grave injustice had been done and that the 
case in question presented features of sufficient 
gravity to warrant a review of the decision 
appealed. 

The Orissa High Court, in ‘ARJUNA MISRA 
v. INDIAN UNION’, AIR 1950 Orissa 235, grant¬ 
ed a certificate of appeal to the Supreme Court 
under Art. 134 (1) (c) of the Constitution on 
the ground that there was disregard of the 
form of legal process in not examining the ac¬ 
cused in respect of the property found in his 
possession. The Bombay High Court in ‘W. H. 
KING v. EMPEROR’, AIR 1950 Bom 300, did 
not grant certificate holding that a mere ques¬ 
tion of law would not be enough. It was ob¬ 
served that there must be at least a substan¬ 
tial question of law. 

The Madras High Court in ‘CHUNCHU NA- 
RAYAN v. KARAPATI KESAPPA’, AIR 1951 
Mad 721, did not grant a certificate though the 
case involved a question of law in which there 
was sharp divergence of opinion on the ground 
that it was not of such general or public im¬ 
portance. The Patna High Court in ‘MOHIT- 
LAL v. STATE’, AIR (38) 1951 Pat 439 (2) ob¬ 
served that for granting certificate, there must 
be something so irregular or outrageous as to 
shock the very basis of justice. It was held that 
even if there was an error of law or an error 
of procdure adoptetd, it wa s not sufficient. 
Lastly this Court in ‘NANALAL v. GOVERN¬ 
MENT OF KUTCH’, AIR (38) 1951 Kutch 30, 
refused to grant a certificate as the question 
involved of was only a question of law and 
not of the substantia] question of law. 

(6) In the light of the case law reviewed in 
the preceding para, it is necessary to consider 
whether the present case can be certified as 
fit for appeal to the' Supreme Court. This is 
a simple case of criminal breach of trust and 
falsification of accounts. Ther e are no excep¬ 
tional or special circumstances existing nor 
does the case present features of sufficient gra¬ 
vity to warrant a review of the decision. Only 
a question of law that there was a mis-joinder 
of charges is raised and it is urged that it is a 
substantial question of law. A substantial ques¬ 
tion of law is an important or difficult ques¬ 
tion of law on which there may be divergence 
of judicial opinion not set at rest by a pro¬ 
nouncement of the highest Court. But mere 
existence of a substantial question of law as 
defined above is not sufficient under Art. 134 
(1; (c). It must be shown that as the substan¬ 
tial question of law was not decided in the 
manner contended for by the applicant, injustice 
of serious and substantial character had occur¬ 
red. This could not hav e been urged by the 
applicant as the defence taken up by him in 
yiew of the prosecution evidence was that em¬ 
bezzlements were made and false entries in the 
accounts were written at the instance of supe¬ 
rior officers who alone gained the benefit of the 
culpable acts. 

Moreover, this Court had observed that it 
aad not been shown that the appellant had been 
Prejudiced in the case and it was certainly 
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convenient for the prosecution and the appel¬ 
lant that there could be one trial instead of 
number of trials for mis-appropriation of each 
minor item and falsification of accounts in res¬ 
pect of it. The learned Advocate for the ap¬ 
plicant contended that if it was held that there 
was mis-joinder of charges it was an illegality 
resulting in the trial being vitiated and it was 
not an irregularity covered by S. 537. Criminal 
P. C. In ‘P. KOTAYYA v. EMPEROR’, 49 Bom 
L R 508 P. C., their Lordships observed as un¬ 
der: 

“.but if the trial is conducted sub¬ 

stantially in the manner prescribed by the 
Code, but some irregularity occurs in the 
course of such conduct, the irregularity can 
b e cured under S. 537, and none the less so 
because the irregularity involves, as must 
nearly always be the case, a breach of one 
or more of the very comprehensive provi¬ 
sions of the Code. The distinction drawn in 
many of the cases in India between an illega¬ 
lity and an irregularity i s one of degree 
rather than of kind. This view finds support 
in the decision of their Lordships’ Board, in 
‘ABDUL RAHMAN v. KING EMPEROR’, 5 
Rang 53, where failure to comply with S. 360 
of the Code of Criminal Procedure was held 
to b e cured by Ss. 535 and 537.” 

Thus the first and most important ground urged 
for obtaining a certificate fails. 

(7) Second ground which the applicant pro¬ 
poses to urge is that extra judicial confessions 
were not corroborated by other independant 
evidence. The Public Prosecutor contends that 
evidence was led to show receipt of money by 
the applicant and of falsification of accounts 
by him in respect of money received by him. 
In the letters the applicant admitted this fact. 
Thus the conviction was not based solely on the 
letters. Hence this ground fails. 

(8) Th e third ground on which th e applicant 
proposes to appeal to the Supreme Court is 
that in one of the two cases the applicant was 
not examined with reference to the evidence of 
letters written by him. The Public Prosecutor 
pointed out that in that case th e applicant him¬ 
self had given explanation about the letters. 
It is true that under S. 342, Criminal P. C.', the 
salient points appearing in evidence against an 
accused person must be pointed out to him, and 
he should be asked to render an explanation 
if so desired. Vide ‘DWARKANATH v EM¬ 
PEROR’, AIR 1933 P C 124. This cas e was re¬ 
ferred to in ‘HASHAMATULLA v. EMPEROR’, 
48 Bom L R 382, in which it was held that it 
did not follow that omission to question the ac- . 
cused person on specific points, even though it L 
might b e th e duty of the Judge to do so would! 
necessarily vitiate tne trial. 

(9) The last ground on which the applicant 
proposes to appeal to the Supreme Court is that 
the applicant s Advocate in appeal before this 
Court very frankly conceded that the applicant 
could not escape his liability for the various 
acts of criminal breach of trust. I n other words 
the Advocate conceded that th e applicant had 
no case on merits. This Court did not solely 
rely on the so called admission by th e Advocate 
for the appellant. I n appeal, this Court ob- 
served as under: 

"♦v ha o e examine d the appellant’s own plea in 
the Court which shows how completely jus- 
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tified the learned Advocate's attitude has 
been." 

Hence this ground also fails. 

(10) Thus the case cannot be certified as a 
fit one for appeal to the Supreme Court. The 
application, therefore, stands dismissed. 

V.R.B. Application dismissed. 
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Parshottam Jethanand, Accused-Applicant v. 
The State. 

Criminal Misc. Appln. (Leave to appeal) 
No. 5 of 1951, D/- 19-12-1951. 

(a) Constitution of India, Art. 134(1)(c) — 
'Certificate of fitness — Police officer making 
complaint to Magistrate in respect of non-cog- 
nizable offence — Criminal P. C. (1898), Sec¬ 
tions 4 (1) (h) and 190 and Ss. 529 and 530. 

Where a police officer who was investi¬ 
gating a complaint made by a person in 
respect of a cognizable offence made a com¬ 
plaint to the Magistrate in respect of a non- 
cognizable offence, the complaint is valid 
in view of the definition in Section 4(1) 
(h). It was open to the Magistrate to have 
asked the police officer to investigate the 
complaint. The proceeding of the Magis¬ 
trate is not liable to be quashed because 
the police officer instead of resorting to 
S. 155 filed a complaint. Section 529 (e) 
and not Section 530 applies in such a case. 
The question is not of such public or pri¬ 
vate importance that a certificate of fit¬ 
ness can be issued. (Paras 4, 5, 9) 

Anno: Cr. P. C., S. 4(1)(h) N. 2, 5, 13; Sec¬ 
tion 155 N. 2, 3, 4; S. 529 N. 2. 

(b) Constitution of India, Art. 134(1) (c) — 
Certificate of fitness — Terror of criminal com¬ 
plaint — Penal Code (1860), S. 385. 

Terror of a criminal complaint, whether 
true or false amounts to fear of injury and 
the guilt or innocence of the party threat¬ 
ened is immaterial. Where in the com¬ 
plaint it was stated that a person put 
another in fear that as his passport was 
false he would be prosecuted, the com¬ 
plaint discloses commission of an offence. 
The point is not of such a public or private 
importance that a certificate of fitness can 
be issued. (Paras 6, 9) 

Anno : Penal Code, S. 385 N. 1. 

(c) Constitution of India, Art. 134(1) (c) — 
Certificate of fitness — Sufficiency of evidence. 

A question of sufficiency or credibility of 
evidence in proof of a particular fact is 
not a case of private importance specially 
when there are concurrent findings of fact 
and no certificate under Art. 134(1) (c) can 
be granted. (Para 7) 

(d) Constitution of India, Art. 134(1) (c) — 
Certificate of fitness — Failure to supply copies 
under S. 162, proviso, Criminal P. C. — Cri¬ 
minal P. C. (1898), S. 162, Proviso. 

Where the case in respect of which com¬ 
plaint was made was not investigated by 
the Police the accused is not entitled under 
the proviso to S. 162, Cr. P. C. to copies 
of Police statements recorded in the course 


of investigation of case started on the re¬ 
port of the accused. It is one thing to ask 
for statements under the proviso to S. 162, 
and another thing to request the Court for 
production of some documents or state¬ 
ments for contradiction of a witness. This 
is not a question of law and no certificate 
of fitness under Art. 134(1) (c) can be 
granted. (Para 8) 

Anno : Criminal P. C., S. 162 N. 14, 20a. 

S. B. Oza, for Applicant; C. P. Pandya, Pub¬ 
lic Prosecutor, for the State. 

Cases referred to: 

(1900) 23 All 227: (28 Ind App 11 PC) (Pr 3) 
C21) AIR 1921 PC 25: (63 Ind Cas 898 PC) 

(Pr 3) 

(’50) 52 Bom L R 534; (AIR 1950 Bom 380: 

52 Cri L J 620) (Pr 3) 

(’51) AIR 1951 Mad 721: (1952 Cri L J 95) 

(Pr 3) 

(’51) AIR 1951 Pat 437: (52 Cri L J 701) 

(Pr 3) 

ORDER: The applicant was tried and con¬ 
victed by the Magistrate, First Class, Mandvi, 
for an offence under S. 384, I. P. C. The con¬ 
viction and sentence, on appeal were confirmed 
by the Sessions Judge, Kutch and were further 
confirmed in revision by this Court. The pre¬ 
sent application is filed under Art. 134 (1) (c) 
of the Constitution for leave to appeal to the 
Supreme Court. 

(2) The applicant proposes to appeal to the 
Supreme Court on the following grounds: (i) 
The Trying Magistrate was not entitled to take 
cognizance of th e offence and under S. 530, 
Criminal P. C., his proceeding was void; (ii) 
The complaint did not disclose commission of 
any offence and hence the proceeding was liable 
to be quashed; (iii) The Sub-Inspector of Police 
instead of filing the complaint should have pro¬ 
ceeded under S. 155, Criminal P. C., and his 
omission to do so has prejudiced the applicant; 
(iv) The conviction was based on tainted and 
discrepant evidence and hence it is liable to 
be set aside; (v) The trial Court should 
have furnished copies of the statements re¬ 
corded under S. 162, Criminal P. C. 

(3) Article 134 of the Constitution consti¬ 
tutes the Supreme Court as a Court of cri¬ 
minal appeals in limited class of cases speci¬ 
fied herein. One of the classes specified is that 
a case is a fit one for appeal to the Supreme 
Court. The expression ‘a case is a fit one for 
appeal to th e Supreme Court’ is also used in 
S. 109, Criminal P. C. This expression was 
interpreted to mean a case of great public or 
private importance, vide ‘BANARASI PROSAD 
v KASHI KRISHNA’, 23 All 227 (P C) and 
■RADHA KISHEN v. SWAMINATH IYER’, 
AIR 1921 P C 25 

Following these cases, the Patna High Court in 
‘RAGHUBANS PRASAD v. LAX MAN GOPE\ 
AIR 1951 Pat 437, refused to grant leave m 
a case in which a Magistrate took cognizance 
on a police report of a likelihood of a breach 
of peace. In ‘EMPEROR v. W. H. KING’, 52 
Bom L R 534, the Bombay Jligh Court refused 
to grant a certificate in a case which involved 
construction of Bombay Act LVII of 1947. The 
Madras High Court in ‘CHUNCHU NARAYANA 
v. KESAPPA’, AIR 1951 Mad 721, refused to 
grant certificate in a case which involved a 
question of law on which there was sharp di¬ 
vergence of opinion on the ground that it was 
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not of such general or public importance. Bear¬ 
ing in mind th e principle of law and its appli¬ 
cation in cases stated above, I proceed to con¬ 
sider whether this is a fit case in which leave 
to apjieal should be granted. 

(4) As regards the first point, the contention 
is that the trying Magistrate was not specially 
empowered under S. 190 (1) (a) and (b), Cri¬ 
minal P. C. and hence his proceeding was vitia¬ 
ted. The Sessions Judge accepted the first 
part of the contention but relied on S. 529 lor 
curing the irregularity. This Court on construc¬ 
tion of the particular notification held that the 
trying Magistrate must be deemed to have been 
specially empowered. It was further held that 
the irregularity, if any, was cured under S. 529. 

It was contended that the Magistrate not em¬ 
powered by law had taken cognizance and 
hence under S. 530, his proceeding was void. 
The Magistrate had taken cognizance on a com¬ 
plaint 'and hence clause (e) to S. 529, Criminal 
P. C. applies. The Magistrate had not taken 
cognizance upon information received from any 
person other than a police officer, or upon his 
own knowledge or suspicion, that such offence 
has been committed. It is true that in this 
case, a P61ice Officer who was investigating a 
complaint mad e by the applicant in respect of 
a cognizable case had made the complaint in 
respect of a non-cognizable offence. In view 
of the definition of the term ‘complaint’ in S. 
4 (1) (h), Criminal P. C., the Police Officer was 
entitled to make the complaint. 

(5) It was then contended that the Police 
Officer should have obtained permission of the 
Magistrate under S. 155, Criminal P. C. for 
investigation of the non-cognizable case instead 
of filing the complaint. The Police Officer was 
not bound to do so. It was open to the Magis¬ 
trate to have asked the Police Officer to inves¬ 
tigate the complaint. The proceeding of the 
Magisrate is not liable to be quashed because 
the Police Officer instead of resorting to S. 155, 
filed a complaint. 

(6) Next contention was that the complaint 
did not disclose commission of an offence. It 
was urged that in the complaint it was stated 
that the applicant put Ananda Ratna in fear 
that as his passport was false he would be pro¬ 
secuted. It was contended that the mere fact 
that a person was told that as his passport was 
false he would be prosecuted did not amount 
to putting in fear of injury to him. Terror of 
a criminal complaint, whether true or false 
^mounts to fear of injury and that the guilt or 
innocence of the party threatened is immaterial. 

(7) It was then contended that conviction 
was based on tainted and discrepant evidence 
The evidence was styled ‘tainted’ as th e appli¬ 
cant had made a report against some of the 
witnesses in respect of passports. This does 
not make th e evidence tainted. At the most it 
can b e said that the witnesses had got a rea- 

}? depose against the applicant. This is a 
Question about appreciation of evidence. The 
jwo Courts had accepted th e evidence. This 
wjurt in revision would not reappreciat e evi- 
« was contended that in a fit case the 
highest Court can re-appreeiate evidence. A 
Question of sufficiency or credibility of evidence 
m proof of a particular fact is not a case of 
Pnvate importance specially when there are 
concurrent findings of fact. 


(8) Lastly it was contended that the trial 
Court should have furnished copies of Police 
statements to the applicant. It was conceded 
that the case in respect of which complaint was 
made was not investigated by the police & hence 
under the proviso to S. 162, Criminal P. C., 
applicant was not entitled to copies of Police 
statements recorded in the course of investiga¬ 
tion of case started on the report of the appli¬ 
cant. It was contended that the Magistrate 
should have called for these statements. It is 
on e thing to ask for statements under the pro¬ 
viso to S. 162 and another thing to request the 
Court for production of some documents or 
statements for contradiction of a witness. The 
point is dealt with in the judgment. This is not 
a question of law. 

(9) None of the first three points is of such 
public or private importance that a certificate 
of fitness can be issued. Points Nos 4 and 5 
have been considered in paras 7 and 8 above. 
I do not, therefore, regard this a fit cas e in 
which a Certificate of fitness can be issued. 
The application fails. It is dismissed. 


D.H. 


Application dismissed. 
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Sha Karamshi Vershi, Appellant v. Sha 
Ratanshi Nenshi and another, Respondents. 

Second Appeal No. 9 of 1951, D/- 11-2-52. 

(a) CivU P. C. (1908), 0. 6, R. 2 — Incon¬ 
sistent pleas. 

Inconsistent pleas are not prohibited by 
the Code. It is for the party raising in¬ 
consistent pleas to see how they could be 
supported at the trial. If the pleas are 
absolutely inconsistent, they may orove 
mutually destructive. At any rate, in prac¬ 
tice, the defence may be much weakened. 

„ (Para 7) 

Anno : C. P. C., O. 6, R. 2 N. 5 Pt. 4. 

(b) Transfer of Property Act (1882), S. 41 
— Ostensible owner — Who is — On facts of 
case transferor held to be ostensible owner. 

An ostensible owner is a person who has 
got indicia of ownership such as title, pos¬ 
session or entries in records made t 0 show 
ownership. (P ara 8) 

Where on the death of their widowed 
mother the daughters succeeded to the pro¬ 
perty of their father and thereafter allow¬ 
ed ‘A’, a paternal agnate, who was treated 
as a member of the family, to take posses¬ 
sion of the property, and allowed him to 
enter into an agreement of sale of a por¬ 
tion of the property and this they allowed 
him to do despite the fact that the eldest 
of them was living with him, others were 
not far away and they had relations to 
watch their interest: 

that ‘A’ was the ostensible owner of 
the property by the implied consent of the 
daughters. f p a __ 

Anno : T. P. Act, S. 41 N. 8. * 6 7 8) 

(c) Transfer of Property Act (1882), S. 41 — 
Ostensible owner — Consent — Inference from 
conduct subsequent to alienation. 
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The material date for considering whe¬ 
ther a particular person is an ostensible 
owner is no doubt the date of alienation. 
But inferences showing consent of the real 
owner can be made from previous as well 
as from subsequent conduct. (Para 10) 
Anno : T. P. Act, S. 41 N. 10. 

(d) Transfer of Property Act (1882), S. 41 — 

Good faith — Daughters succeeding to their 
father’s property — ‘B\ paternal agnate, allow¬ 
ed by daughters to deal with property as owner 
— ‘C’ purchasing property from ‘B’ — *C’ be¬ 
longing to same caste to which father belonged 
and knowing latter’s family — ‘C’ held did not 
act in good faith. (Para 11) 

Anno : T. P. Act, S. 41 N. 22. 

(e) Transfer of Property Act (1882), S. 41 — 
Transfer by ostensible owner — Implied con¬ 
sent of real owner — Applicability of principle 
of estoppel — Need for specific pleading—(Evi¬ 
dence Act (1872), S. 115) — (Civil P. C. (1908), 
S. 100). 

Where a transfer of property is effected 
by an ostensible owner with the implied 
consent of the real owner, there is scope 
for the application of the principle of es¬ 
toppel enunciated in S. 115 of the Evidence 
Act and it is not necessary to establish os¬ 
tensible ownership and good faith of the 
transferee. But such a case must be plead¬ 
ed and cannot be made out by a Court of 
appeal in the absence of a specific pleading 
to that effect. (Para 11) 

Anno: T. P. Act, S. 41 N. 2; Evidence Act, 
S. 115 N. 49; C. P. C., S. 100 N. 55, Pt. 4. 

H. R. Thacker, for Appellant; M. M. Mehta, 
for Respondent (No. 1). 

JUDGMENT: This is a Second Appeal from 
the decree of the District Court, Kutch, in Civil 
Appeal No. 148 of 1949, reversing the decree 
of the Assistant District Court in Suit No. 50 
of ‘Samvat’ 2002 and decreeing the plaintiff’s 
suit with costs throughout. 

(2) PlaintifT-respondent 1 brought Suit No. 50 
of ‘Samvat’ 2002, to recover possession of the 
plaint mentioned lands hereinafter mentioned 
as ‘said lands’ from the appellant, on the alle¬ 
gations that the said lands of the ownership 
of Bhula Visar and inherited by his three 
daughters, hereinafter mentioned as the daugh¬ 
ters, on his death and on the death of his 
widow, were purchased by him from them for 
consideration and that respondent 2, who had 
nothing to do with the said lands, unlawfully 
took their possession on death of the widow 
of Bhula and transferred their possession to 
the appellant. 

(3) The appellant resisted th e suit contending 
that on death of the widow of Bhula, respon¬ 
dent 2 succeeded to his property. In the alter¬ 
native, it was contended that by implied con¬ 
sent of the daughters, respondent 2 was osten¬ 
sible owner from whom he had purchased the 
said lands for consideration. 

(4) The trial Court held that though the 
daughters were real owners of the property 
on the death of their mother, respondent 1 
was entitled to succeed on the princi¬ 
ple of ostensible ownership. Th e District Court 
held that respondent 2 was not an ostensible 
owner with the implied consent of the daughters 
and that appellant had not acted in good faith 


A. I. R. 

after taking reasonable care to ascertain that 
his transferor (respondent 2) had power to 
make th e transfer. The District Court there¬ 
fore reversed the decree of the trial Court dis¬ 
missing the suit and decreed it. The appellant 
has preferred this second appeal under S. 32 
of the Kutch Courts Order, 1943. 

(5) Two points for determination which 
arise in this Second Appeal are whether res¬ 
pondent 2 was ostensible owner of the property 
in suit with the implied consent of the daugh- A 
ters and whether the appellant had acted in 
good faith after taking reasonable care to as¬ 
certain that his transferor had power to make 
the transfer. 

(6) For determination of the aforesaid points, 
the undisputed facts and facts established in 
evidence are that Bhula Visar who owned the 
suit property and other property died in •Sam¬ 
vat’ 1970, survived by his widow Hirbai and 
his three daughters, Laxmi, Ratan and Dahi. 
Respondent 2, Ratansey Ladha is a son of the 
second cousin of Bhula. As he became an or¬ 
phan during his childhood. h e was brought up 
and wa s residing with Bhula and after his 
death with his widow Hirbai. After Bhula's 
death, respondent 2 was regarded a male mem¬ 
ber of the family of Bhula and as subh he was 
managing the properly of Bhula jointly with 
Hirbai till she died in the year ‘Samvat’ 1988. 
Before her death, Hirbai had mortgaged the 
suit lands and other property of her husband 
with one Kuverjee in 'Samvat' 1987 for 2501/* 
Kories. 

When Hirbai died. Laxmi, her eldest daugh¬ 
ter had become a widow and was residing with 
her. Dahibai was married in the same village 
Sherdi and was residing with her husband. 
Ratan had also married and sh e was residing 
with her husband at Devpar at a distance of 
3 miles from Sherdi. In 'Samvat’ 1989, res¬ 
pondent 2 who was living with Laxmibai effect¬ 
ed a further mortgage on the property of Bhula 
for 1000/- ‘Kories’ in favour of one Kuverjee. 

In the same year he agreed to sell 
the suit lands to the appellant. In pur¬ 
suance of the agreement, respondent 2 sold 
the suit lands to th e appellant in ‘Samvat’ 1990 
for 3601 ‘Kories’ and passed a sale deed as 
owner. Since then respondent 2, who conti¬ 
nued to live with Laxmibai, effected aliena¬ 
tions of other property of Bhula. 

In some of the deeds executed by respond¬ 
ent 2. attestations of one or more daughters 
were obtained. None of the daughters ever ob¬ 
jected to the alienations of Bhula's property 
being effected by respondent 2. In ’Samvat’ 
2002, that is 12 years after alienation was made 
in favour of the appellant, the daughters sold 
the suit property to the plaintiff, respondent 1. 
their near relation on maternal side. Evidently 
the sale deed was passed to enable th e plain 
tiff-respondent 1 to file the present suit for 
challenging the alienation made by respond¬ 
ent 2 in appellant’s favour. 

( 7 ) The principal contention of the appellant 
in resisting the suit was that his transferor 
succeeded to the property of Bhula. This con¬ 
tention o n the fac e of it was untenable and 
though a mild attempt was made in the trial 
Court to support it by alleging that according 
to the custom of the caste; a paternal agnate 
of a deceased succeeded him in preference to 
his daughter, it was not disputed before me 
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that according to law, daughters succeeded to 
his property. The District Court observed that 
in view of the principal contention of the ap¬ 
pellant, there was no question of Respondent 2 
being an ostensible owner. The District Court 
over-looked the fact that th e contention under 
S. 41, T. P. Act was taken by the appellant in 
the alternative. 

It is true that by thes e contentions incon- 

I sistent pleas were raised. But inconsistent pleas 
are not prohibited by th e Code. It is for the 
party raising inconsistent pleas to see 
how they could be supported at the trial. If 
the pleas are absolutely inconsistent, they may 
prove mutually destructive. At any rate, in 
practice, the defence may be much weakened. 
In this case, the pleas were not absolutely in¬ 
consistent though advisability of raising the 
principal contention in the absence of very 
strong evidence to support it may well be 
doubted. It was not absolutely inconsistent for 
the appellant to say that according to the cus¬ 
tom of the caste. Respondent 2 succeeded to 
the property of Bhula and in the alternative 
to say that he was ostensible owner by the 
consent of the daughters. The District Court 
thought that as Respondent 2 was th e real 
owner from the point of view of the appellant, 
he could not be an ostensible owner. A person 
may be a real owner or he may be ostensible 
owner with the consent of the real owner A 
purchaser from such a n owner is entitled to 
support his title either way. 


pondent 1, that this transaction was entered 
into in secrecy. There is therefore reason to 
hold that the daughters knew about it. Thus 
the daughters allowed Respondent 2 to take 
possession of the property of Bhula after Hir- 
bai died, allowed him to create a further mort¬ 
gage as heir of Bhula and further allowed him 
to enter into an agreement of sale in respect 
of the suit property. This they allowed him 
to do despite the fact that eldest of them was 
living with Respondent 2, others were not far 
away and they had relations to watch their 
interest. The conclusion is therefore irresisti¬ 
ble that Respondent 2 was the ostensible owner 
by their implied consent. The fact that the 
daughters did not raise their fingers against 
Respondent 2 in respect of the alienation in 
favour of the appellant for more than 12 years 
and that they have not yet objected to any 
subsequent alienation made by Respondent 2 
lead to an irresistible conclusion that the Res¬ 
pondent 2 was the ostensible owner with the 
consent of the daughters. 


(8) From the way i n which issue No. 2 was 
framed by th e trial Court and from th e dis¬ 
cussion made on that issue in the judgment it 
does not appear that the trial Court under- 
stoocf and appreciated th e equitable doctrine 
of estoppel enunciated in S. 41 of the T P Act 
To show that the daughters who were the 

^nnn^nt S ' 9 by » j mpUed consent, allowed 

Respondent 2 to hold out as an ostensible 

owner, the appellant relied on evidence sum¬ 
med up In Para 5 above. An ostensible owner 

Wh Wh0 has - got indicia of ownership 

» s e ’ possession or entries in records 

°^ ersh ‘P- T he appellant relied 
s.V,n S®* *£?*. Respondent 2 was in posses- 
sion of the said lands. This fact could not have 

SSSSf d if a V he appeU ? nt . could not have got 

“ it was not with Respondent 2 
* , Wa L f leged that Respondent 2 
d^d 111 unlawful Possession after Hirbai 


attempt wa s made to support this aver- 
li. ^ a r S ^possible to do so in view of 
pondmt 2 ha nn La t X h m ‘ bai , Was residing with Res- 

if-? a» 0 w & ussLr, 

« £Sf jsvks 

™ £ ismssmsi stawKi 

fe saiS £ It cannot therefore 

"rHuSS ffirK SLTtoT 0 ” 01 ' he <*»■ 

l ea i h of n 11 ' 1331 - Respondent 2 redeem- 

Kuv^ee ° ?? S ° ld th « suit hSTto 

case of 0,6 


(9) The District Court, however, came to a 
contrary conclusion and as the learned pleader 
for Respondent 1 has adopted the reasoning 
in judgment of the District Court in support 
of the decree made by it, I will proceed to 
consider some salient points made out in that 
judgment The first point made out wa s that 
Respondent 2 was managing Bhula’s property 
“ ai H?e.. ll£ e ‘.“Pf. of Hirbai and that h e was 

SS?h®it g ^ ln i he f ame manner after Hirbai’s 
d ® at * 1 ;. It was therefore concluded that he had 
not taken possession of Bhula’s property Res¬ 
pondent 2. was only helping 8 Hirbai in the 

tosnnndTntV* th ? ? roperty ' After Hir bai died. 
Respondent 2 proclaimed himself as heir to the 

property of Bhula as is evident fromThe re£ 
Sssess Sn of tf g6 ° f ‘ S ? mvat ’ 1989 and took 

p“S g P / ra e Bropert1 ' as sta,ed in 

,^ axm ibai in her evidence admitted that on 
death of her mother, Respondent 2 came into 

served'bv °th b n-* at . h , er ’* Property. It was ob- 
served by the District Court that the daugh¬ 
ters of Bhula would not know about thf> 
gage transaction of ‘Samva? 198 ? LaxmhS 
avoided the question by stating that I S 
kn° w whether Ratansey^ (Respondent 2 ? 
had borrowed 1000/- ‘Kories’ As statI*? ; 
preceding para, there is nothing to show" that 

ScS S53£&?$2?& a ~ *» 

Not only that but when a °* vner ' 

«K 

ssrs: 

ignorance of their rights 8 d d 11 thls ln 


subseiuent^OTduct h of e the e daimht S er d that the 

s. StR * ss*Ka 1 1 

rial date for coopering wither a L h t f . n,at ®- 
person is an ostensible IwnSr * the 
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alienation. But inferences showing consent can 
be made from previous as well as from sub¬ 
sequent conduct. The District Court therefore 
erred in not considering this important evid¬ 
ence from which consent could be inferred. 
Respondent 2 was thus an ostensible owner 
with the consent of the daughters and the ap¬ 
pellant purchased the said lands from him for 
consideration. It is important to note that the 
consideration consisted of 3601 'Kories, of 
which there was th e mortgage debt of 2501 
‘Kories’ contracted by Hirbai and Respondent 2 
had contracted debt of 1000 ‘Kories’ presum¬ 
ably to defray expenses incurred for funeral 
rites of Hirbai. 

(11) The second point for determination is 
whether appellant had acted in good fa'th 
after taking reasonable car e to ascertain that 
his transferor had power to make the trans f er. 
Exhibit 18 is the reply given by th e appellant 
to the notice given to him by the Respondent 1 
before institution of the suit. Exhibit 18 is 
vague and evasive. Exhibit 11 is the written 
statement of the appellant. It was not staled 
in Exhibit 11 that appellant had acted in good 
faith after taking reasonable care to ascertain 
that Respondent 2 had power to make the 
transfer. 1 do not propose to conclude the ap¬ 
pellant because of this omission. 

When issues were framed, the only thing 
known about this law of equitable estoppel 
was “the principle of ostensible ownership”. 
The trial Court did not consider this question. 
The appellant in his evidence did not state 
that he acted in good faith. The appellant is 
the resident of th e same village. He belongs 
to the same caste to which Bhula belonged. 
Appellant knew the family of Bhula. The a P- 
peilant could not have therefore denied that 
the daughters succeeded to the property of 
Bhula. He alleged that Respondent 2 succeed¬ 
ed tc the property in view of the custom of the 
caste. Apparently this was an after-thought as 
it was neither stated in Exhibit 18 (reply to 
the plaintiff’s notice) nor in appellant’s .written 
statement. What appears to hav e happened is 
that the appellant purchased the property from 
Respondent 2 as the latter was allowed by the 
daughters to deal with the property of Bhula 
as an owner. The appellant cannot be held to 
have acted in good faith when he knew or was 
at least expected to know, as every Hindu^ is 
expected to know, that lineal descendants of a 
deceased including daughters, succeed to his 
propert}' in preference to a paternal agnate. 

Besides harping on the innovated version 
that according to the custom of the Caste 
Respondent 2 succeeded to the property of 
Bhula, appellant had nothing to show that he 
took reasonable care to ascertain that the trans¬ 
feror had power according to law to make the 
transfer. He could not have done so as he pur¬ 
chased the said lands from Respondent 2 who 
was allowed by the daughters to alienate them 

as an owner. . , . , , . 

Thus this appears to b e a case in which being 
an ostensible owner by the consent of the 
daughters was not very material as transfer 
appears to have been effected with th e im¬ 
plied consent of the daughters. If this was so, 
there was scope for the application of the 
principle of estoppel enunciated in S. 115 of 
the Indian Evidence Act and it would not have 
been necessary to establish ostensible owner¬ 


ship and good faith of the appellant. Such a 
case must be pleaded and cannot be made out 
by a Court of appeal in the absence of a speci¬ 
fic pleading to that effect. The second point lor 
determination must therefore b e found in the 
negative. 

(12) The respondent 1 was therefore entitled 
to succeed and the lower appellate Court .vas 
right in decreeing possession. However, the fact 
that the property was subject to two mort¬ 
gages and was redeemed with the considera¬ 
tion of the sale in favour of the appellant, ap¬ 
pears to have been lost sight of. As stated in 
Para 6 above, th e first mortgage was effected 
by Hirbai and th e daughters were bound oy 
it. The second mortgage was effected to defray 
expenses of the funeral rites of Hirbai. The 
daughters would have taken the property sub¬ 
ject to the debts. It is therefore equitable that 
before their transferee gets possession, appel¬ 
lant be paid the sum of 3501/- ‘Kories’. The 
appellate Court awarded mesne profits to Res¬ 
pondent 1. As a conditional decree for posses¬ 
sion is to be passed no question of mesne pro¬ 
fits arises. As Respondent 1 has succeeded, he 
is entitled to hi s costs except for mesne pro¬ 
fits claimed. Henc e the following order is made. 

(13) The decree passed by the lower Court 
is modified by deleting th e relief for mesne 
profits, both past and future, and by providing 
that possession be handed over to the plaintiff 
on his depositing a sum of 3501/- ‘Kories’ for 
payment to defendant I. Rest of the decree 
passed by the Lower Appellate Court is con¬ 
firmed except that cost of mesne profits is not 
allowed and the appeal is dismissed. Appellant 
to pay Respondent l’s costs of this appeal. 

V r B. Appeal dismissed. 
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Sha Monshi Verjang having died his heirs Sha 
Dhanji and another. Defendants 1 & 3-Applicants 
v. Sha Jivraj Mandan having died his heirs Sha 
Newji Jivraj and another, Plaintiffs-Opponenls. 
Civil Revn. Appln. No. 115 of 1951. D/- 6-11-51. 

(a) Civil P. C. (1908), S. 20 — Suit on con¬ 
tract (Khata) — Cause of action. 

A Khata may contain a stipulation for 
pavment at any place specifically or gene- 
rally provided in it. But unless the creditor 
calls upon the debtor to make payments at 
a specified place, it cannot be said that the 
contract was to be performed at that place. 

If the debtor is so called upon, it is neces¬ 
sary to specifically make that averment in 
the plaint. (Para 4) 

Anno: C. P. C., S. 20 N. 19. 

(b) Civil P. C. (1908), S. 20 Expl. 1 — Several 
places of residence. 

Where certain persons from Kutch went 
to Bombay a few years ago for business 
and had no residence of their own in Bom¬ 
bay. but had their places of jesidence n 
Kutch. their other members of the family 
living in those places: 

Held that they had two places of resi¬ 
dence and the Court in Kutch had jurisdic¬ 
tion to entertain suit against him AIK 
Bom 304; AIR 1941 Cal 670, RAoa ^ g) 

Anno: C. P. C., S. 20 N. 5. 


1952 . 

U K. Gor, for Applicants; M. M. Mehta, for 

Opponents. . 

REFERENCES: Courtwar/Chronological/ Paras. 

nano) 2 Bom LR 605 v 3 

/* 4 Q\ AIR 1949 Bom 304: (51 Bom LR 485) 4 

C 4 \) AIR 1941 Cal 670: (ILR (1941) 1 Cal 490) 4 
('50) AIR 1950 Kutch 66 4 

ORDER: This is an application for revision 
of an order -dated 4-7-1951 in Miscellaneous 
Appeal No. 4 of 1951 by the District Judge, 
Kutch. setting aside an order dated 20-7-1950 
made by the Civil Judge (S.D.) Kutch in Suit 
No. 82 of 1950 under O. 7, R. 10, Civil P. C. 

(2) The suit was instituted by the opponents 
against the applicants and against one Palaibai. 
mother of applicant 1, to recover a sum of Rs. 
4000/- on the basis of a khata executed by the 
respective fathers of the applicants. In para. 6 
of the plaint it was stated that the cause of 
action arose in Bombay and in Kutch. In 
para. 4 of the plaint it was stated that the ori¬ 
ginal debtors and applicants were the perma¬ 
nent residents of Kutch. In para. 3 of the plaint 
it was stated that there was a stipulation in 
the Khata for payment in ‘Desh Pardesh* which 
meant Bombay or Kutch. In the description 
of the parties it was stated that the applicants 
were for the present residing in Bombay for 
business though their place of residence was 
Bidada. 

(3) The suit was resisted by the applicants 
on various grounds one of which was that the 
Court had no jurisdiction to entertain the suit as 
the cause of action arose in Bombay and appli¬ 
cants were actually and voluntarily residing in 
Bombay and were carrying on business there. 
There was no specific denial of the averment in 
the plaint that the applicants were the perma¬ 
nent residents of Bidada in Kutch State. In the 
trial Court, issues on all contentions raised were 
framed and evidence was led. The trial Court 
decided the question of jurisdiction and on 
finding that question against the opponents made 
the order stated in para. 1 above for return of 
the plaint for presentation to the proper Court. 

The trial Court held that the particular stipu¬ 
lation in the Khata did not give a cause of action 
to the Kutch Court. It further held that as the 
applicants were actually and voluntarily resid¬ 
ing in Bombay and carrying on business there, 
it had no jurisdiction to entertain the suit and 
/the facts that the applicants had dwelling 
houses in Bidada, their family members were 
residing in those dwelling houses and they 
used to frequently go to Bidada were not mate¬ 
rial. Reliance was placed on a case reported in 
4 UGARCHAND v. SURAJMAL*, 2 Bom LR 605. 

The District Court was inclined to hold that 
the particular stipulation in the Khata would 
give cause of action to the Kutch Court, if there 
was a specific averment in the plaint. The Dis¬ 
trict Court relied on the facts established and 
considered that from the time of the applicant 
No. Vs father, premises taken on rent in Bidada 
and the family of the applicant used to stay 
there. Applicant No. 1 who was 22 years of 
age on the date of his deposition before the 
tnal Court was brought up at Bidada by his 
paternal aunt. His wife stays in that premises 
at Bidada. He has no place of residence in 
Bombay. He lives with his uncle. Applicant 
£ 0 . 2 had rented another premises of Nanja 
Baiu at Bidada for the last 7 years. Thus 
apphcant No. 2’s wife and mother were residing 
in Bidada and he was lodging with a relative 
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in Bombay to do business. From these facts 
the District Court held that applicants had got 
permanent residence in Bidada and hence the 
trial Court had jurisdiction to entertain the suit. 

(4) The learned Advocate for the respondents 
did not contend before me that the particular 
stipulation in the Khata gave jurisdiction to the 
Court. As pointed out by the District Court, 
opponents had to aver in the plaint that they 
called upon the applicants to make payment at 
a particular place in Kutch. A Khata may con¬ 
tain a stipulation for payment at any place 
specifically or generally provided in it. But 
unless the creditor calls upon the debtor to 
make payments at a specified place, it cannot be 
said that the contract was to be performed at 
that place. If the debtor is so called upon, it is 
necessary to specifically make that averment in 
the plaint. As the opponents had not made 
any such averment it is not necessary to recon¬ 
sider the decision of this Court in ‘MANEK 
DEVJEE v. RATANBAI’, AIR 1950 Kutch 66. 

On behalf of the applicants it was contended 
that as they were residing in Bombay and were 
carrying on business there, the mere fact that 
they used to occasionally visit Kutch which 
was their native place would not give jurisdic¬ 
tion to the Kutch Court to entertain the suit. 
Though the applicant? have no place of resi¬ 
dence of their own in Bombay as they reside in 
Bombay with their relatives, they nevertheless 
actually and voluntarily reside in Bombay. 
Having regard to the age of the applicants it 
seems that they must have gone to Bombay 
since last 4 years for doing business. It cannot 
therefore be said that Bombay is their tempo¬ 
rary residence only. Many persons from Kutch 
have gone to Bombay for business. It cannot 
be accepted that Bombay is a place of tempo¬ 
rary residence of all of them. The clearest is 
the case of those who go to Bombay for a job for 
a few years and return back to Kutch. Provision 
for temporary residence in explanation I to Sec¬ 
tion 20 was made for such persons. Some go 
to Bombay and start business. They are in 
the stage of settling down. They have more 
than one place of residence at the same time, 
•JUHARIMAL v. LILADHAR’, AIR 1949 Bom 
304. and Kutch will be their dwelling place if 
there is animus revertendi. ‘BHAGAT SINGH v. 
JAGBIR SAWHNEY’, AIR 1941 Cal 670. Some 
have actually settled down in Bombay for years. 
They visit Kutch on occasions. Though they 
might have necessary animus revertendi, Bom¬ 
bay will be regarded as their sole and perma¬ 
nent place of residence. Applicants’ case falls 
under the second category mentioned above. 
Applicants have gone to Bombay a few years ago 
for business. The fact that they have no resi¬ 
dence of their own in Bombay shows that they 
are in the stage of settling down. They have 
their places of residence in Kutch. Their other 
members of the family live in these places. Of 
course their visits to Kutch cannot be so fre¬ 
quent a s would be the case of the people of 
Poona and Surat residing in Bombay as the. 
distance is great and means of communication! 
are not so up-to-date. But animus revertendi is| 
there as in the event of failure in business or* 
for any other cause they can go back to Kutch 
and live there. 

(5) As the applicants had at the time of the 

^TT e T- nt , ?. f the , suit . two places of resi- 
dence, the trial Court had jurisdiction to enter- 
tarn the suit. The order made by the District 
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Court is correct. It is a confirmed and the appli¬ 
cation is dismissed with costs. 

V.B.B. Application dismissed. 
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Ganatra Vishanji Kuverji. Accused-Applicant 
v. The State. 

Criminal Revn. Appln. No. 5 of 1952, D/- 
12-4-1952. 

Criminal P. C. (1898), S. 345 (5A) — Compo¬ 
sition in rerision — Powers of High Court. 

In granting permission for composition of 
an offence the Court has to exercise discre¬ 
tion vested in it judicially. The nature of 
the alleged offence, circumstances under 
which it is alleged to have been committed, 
relationship between the parties, possibility 
of parties living in peace and harmony if 
composition is allowed, stage at which com¬ 
position is sought are some of the facts to 
be considered in deciding whether permis¬ 
sion should be granted. (Para 3) 

As a Court of revision, the High Court 
can, under Section 345 (5A), allow com¬ 
position in a proper case. The High Court 
will exercise discretion not only on conside¬ 
ration of circumstances which the trial 
Court was bound to consider but it will 
further consider whether there is illegality 
or impropriety alleged and whether the par¬ 
ties had made attempt to compound while 
the matter was before the trial Court. AIR 
1939 Cal 728 and AIR 1948 Pat 58, Rel. on. 

(Para 3) 

Where the facts alleged against the ap¬ 
plicant and held proved by the Court below 
were that he cheated the complainant to 
the extent of Rs. 120 by professing to sell 
him crude oil: 

Held that though the nature of the offence 
was not a serious one, it was desirable in 
the interest of preserving business morality 
that no composition of such offences should 
be allowed. (Para 4) 

Anno: Cr. P. C., S. 345 N. 16. 

M. M. Mehta, for Applicant; C. P. Pandya, 
Public Prosecutor, for the State. 

Cases referred to: 

(’39) AIR 1939 Cal 728: (41 Cri LJ 125) 3 

(’48) AIR 1948 Pat 58: (48 Cri LJ 433) 3 

ORDER: Heard the pleaders appearing on 
both sides. The applicant was convicted of 
an offence punishable under Section 420 by 
the Magistrate, First Class, Anjar and was sen¬ 
tenced to undergo rigorous imprisonment for 
four months. The order of conviction and sen¬ 
tence was confirmed on appeal by the Sessions 
Judge, Kutch. The applicant has therefore ap¬ 
proached this Court for revision of the said 
Order of the trial Court confirmed by the Ses¬ 
sions Judge. 

(2) By this application, the applicant and the 
original complainant requests the Court to sanc¬ 
tion composition of the offence. The applica¬ 
tion is made under Section 345 (5A) of the 
Code of Criminal Procedure. The charge 
against the applicant was that he cheated the 
complainant by making a false representation 


that he would sell him Crude oil and thus in¬ 
duced him to part with a sum of Rs. 120. It 
is stated in the application that the applicant 
has returned the sum of Rs. 120 to the com¬ 
plainant and if the composition is allowed, par¬ 
ties would be able to live amicably in future. 

(3) Unlike English Law, composition of cer¬ 
tain offences specified in sub-s. (1) of Sec. 345, 
Criminal Procedure Code by the parties there¬ 
to is permissible. Further, composition of more 
serious offences specified in sub-section (1) of 
the said Section by the parties thereto is per¬ 
missible with the permission of the Court be¬ 
fore which prosecution of any such offence is 
pending. In granting permission, the Court has 
to exercise discretion vested in it judicially. 
The nature of the alleged offence, circumstances 
under which it is alleged to have been com¬ 
mitted. relationship between the parties, pos¬ 
sibility of parties living in peace and harmony 
if composition is allowed, stage at which com¬ 
position is sought are some of the facts to be 
considered in deciding whether permission 
should be granted. When an accused person 
is convicted by the trial Court, composition of 
any of the offences mentioned in both the sub¬ 
sections can be allowed in appeal. On confirm¬ 
ation of an order of conviction ar.d sentence 
by the appellate Court, an accused person can 
only move the High Court for exercise of the 
powers of revision as the Code does not pro¬ 
vide a second appeal. The High Court admits 
an application for revision for considering lega¬ 
lity or propriety of the order of conviction. 
The framers of the Code therefore did not con¬ 
sider it necessary to make any provision for 
composition at the revisional stage. This led, 
to conflict of Judicial opinion on the question 
whether as a Court of revision, a High Court 
could allow composition. It was accepted by 
the legislature that in a proper case, the High 
Court might deem it fit to allow composition. 
It is quite evident that the High Court will 
exercise discretion not only on consideration of 
circumstances which the trial Court was bound 
to consider but it will further consider whe¬ 
ther there is illegality or impropriety alleged 
and whether the parties had made attempt to 
compound while the matter was before the 
trial Court. In ‘BABURALI v. KALA CHAND 
BEPARI’, AIR 1939 Cal 728. the Calcutta High 
Court observed as under: 

"But ordinarily when the proceedings before, 
the Courts below disclose no irregularity or 
impropriety, the exceptional power which has 
been conferred upon the High Court by sub¬ 
section (5A) of Section 345 should not be 
used except in a case in which the record 
indicates that the parties made some attempt 
to compromise their differences while the mat¬ 
ter was still before the trial Court and be¬ 
fore the Court passed final orders in the case.” 
The Patna High Court in ‘GURU NARAYAN 
DAS v. EMPEROR’, AIR 1948 Pat 58, made 
similar observations. The present application 
must therefore be considered and disposed of 
on the principles of law stated above. 

(4) The facts alleged against the applicant & 
held proved by the Courts below are that he 
cheated the complainant to the extent of Rs. 
120 by professing to sell him crude oil. Though 
the nature of the offence is not a serious one, 
it is desirable in the interest of preserving bu¬ 
siness morality that no composition of such 
offences should be allowed. The complainant 
and the accused had no previous relations and 
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they belong to different villages. There is there¬ 
fore no question of the parties living in peace 
and harmony if composition was allowed. The 
applicant admitted that he had received Rs. 
120 /- frcm the complainant but he denied hav¬ 
ing convnitted the offence. He stated that he 
received Hs. 120/- as a loan from the com¬ 
plainant He defended himself in the trial 
Court/ There was no attempt to compound in 
the t'.ial Court. He preferred an appeal against 
the order of conviction. It is only when the 
application for revision was admitted that he 
^ approached the complainant and offered to pay 
.-'''him Rs. 120/- provided he agreed to compound. 

The complainant who set the criminal law in 
s motion agreed for composition as his money 
\was being paid back to him, thereby obviating 
tic necessity of going to a Civil Court for its 
recovery. Thus, this is not a fit case in which 
composition would be allowed at the stage of 
revision. 

It was urged that the receipt produced by 
the complainant showed that money was ad¬ 
vanced as a loan. As the application is not 
heard, the question of legality or propriety of 
the conviction is not considered and the appli¬ 
cation is decided on the assumption that there 
might exist any impropriety as alleged in the 
memo. If the conviction is correct, to allow 
composition in such a case would be to en¬ 
courage su#h undesirable elements in society. 
If the conviction is not correct, it will amount 
to abusing the process of the Court by which 
a person having a Civil remedy could screw 
•ut his dues. 

(5) Result is that permission to compound is 
refused and the application is dismissed. 

V*®*®* Application dismissed. 
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Thacker Murarji Soorji, Appellant v. Shri 
Jayant Trading Corporation Ltd., Bombay and 
tfchers. Respondents. 

Civil Misc. Appeal No. 4 of 1951, D/- 19-4-52. 

(a) Civil P. C. (1908), O. 20, R. 5 — Practice 
T7 decision on one of questions sufficient to 
dispose of proceeding — Duty of trial Court to 
fleciae all questions. 

A trial Court should ordinarily decide 
all questions arising in a suit or proceed¬ 
ing before it even though, in its view, deci¬ 
sion of one of the questions would be suffi¬ 
cient to dispose of the suit or proceeding, 
ihis is necessary for obviating remand in 
the event of the appellate Court coming 
to a contrary conclusion on the question 
considered and decided. (Para 3) 

Anno: C. P. C., O. 20, R. 5 N. 2. 

(b)P - c - <19°8>. O. 21, Rr. 66 and 90 
t “ der 0-21, R. 66 — Judgment-debtor 

price fixed in his ab- 
,fS me “ t ‘ debt0r “tolled from urg- 
«g that upset pnce was not correctly fixed. 

When a judgment-debtor served with a 

anneir 0rder 2I > Rule 66 - does not 

that L 1 \ respons ? to with the result 
w«h «Pl et p ? c _? , is fixed » his absence 

iTVvSl I h a / e n al i aS ^ t 5 e . Court has before 

the b ® preclu ded from urging that 

Whof ^ se V P rice was not correctly fixed 

What <u*,. judgment-debtor is preeS 


is not from making an application under 
Order 21, Rule 90 but from urging that 
the upset price is not correctly fixed. AIR 
1937 Pat 493. Rel. on; AIR 1930 Nag 191, 
Disting. (Para 5) 

Anno: C. P. C., O. 21, R. 66 N. 16. 

(c) Civil P. C. (1908), O. 21, R. 90, Proviso 
— Substantial injury — Allegation that grossly 
inadequate price realised at court-sale. 

When an applicant alleges grossly inade¬ 
quate price realised at the court-sale as 
the substantial injury but does not state 
in the application how the price was gross¬ 
ly inadequate and does not offer to lead 
evidence in support of that averment, he 
cannot be heard to say that he was not 
given an opportunity to substantiate his 
plea of substantial injury. (Para 6) 

Anno:C. P. C., O. 21 R. 90 N. 39. 

R. R. Thacker, for Appellant; S. U. Bhanu- 
shali. for Respondent (No. 1). 

REFERENCES: Courtwar/Chronological/ Paras. 

(’30) AIR 1930 Nag 191: (124 Ind Cas 250) 5 
( 37) AIR 1937 Pat 493: (171 Ind Cas 73) 5 

JUDGMENT : This is an appeal against an 
order dated 12-3-51 made by the Additional 
District Judge, Kutch in Miscellaneous Appli¬ 
cation No. 4 of 1951, refusing to set aside a 
sale held on 7-3-51. 

(2) The facts are that respondent 1 obtain¬ 
ed a decree for payment of money against the 
appellant, opponents 2 and another and in exe- 
cution of the said decree, it got attached for 
sale certain property as of the joint ownership 
of the judgment-debtors. The property attach- 
ed was sold in lots which were purchased by 
respondent 3 and six others separately. The 
appellant applied to the executing Court under 

ell R v f j 90, ?/ P ’ C ' for sett 'ng aside 
of the sale held on the ground of material ir¬ 
regularity m publishing and conducting the 
sale resulting in substantial injury to him The 
executing Court, without going into the ques¬ 
tion of alleged irregularities considered the 
question of substantial injury and held that 

Th/ an/i?^, 17 W3S Caused to the appellant. 
^n«f at, °? ^ aS ■ therefore dismissed. 
Against the order dismissing the application 
the appellant alone preferred this appeal against 
respondent 3 who was one of the purchasers 
of a house and a site sold in one lot. 

auSiI ha f eXe fi Utin i Cou . rt did not consider the 
2 . U Kr ° f a ] le Sed material irregularities in 

tha b Mf h n n rf <nh d t c °H du . ct i n S the sale observing 
that if no substantial injury was caused it was 

unnecessary to consider that question A trial 
ariW S -° Uld °. rdinaril y decide all questions 

thm ah n SU ? t or Proceeding before it even 
though, in its view, decision of one of the aues- 

w pnX3to£ e tSPS* t0 dispose of the suit 

p °5 • Thls ls necessary for obviatine 

^ to d a n con e tr e /r e v nt ° f appellate Court com- 

eoLidVed^aXiS' 1 " 510 - ,he 

ilPilisi 

ed was that nmn ubstantial injury alleg- 

ly ^ade?uate pri?e ““ for a ««2- 

usual forms of showingthat th^an °r the - most 
ment-debtor had SSSf 


62 Kutch 


Talakchandji v. Pratapsakgji 


A. I. R. 


Besides making a vague allegation in the ap¬ 
plication that the property was sold for gross¬ 
ly inadequate price, the averment was not sub¬ 
stantiated by statement of facts. Though the 
property was sold in lots, the market value of 
such lot of the property according to the ap¬ 
pellant and the price at which it was sold was 
not stated in the application. Nor was any evi¬ 
dence led at the trial to substantiate that aver¬ 
ment. 

(5) As stated above, though the property was 
sold in different lots, the appeal is restricted to 
one of the lots comprising a house and a site. 

It appears from the facts stated in the judg¬ 
ment of the trial Court that upset price of the 
property was fixed at Rs. 8700 and it was sold 
at Rs. 6688/-. I am told that the upset price 
of the house and the site were fixed at Rs. 1000 
and Rs. 100 respectively and they were sold for 
Rs. 850 and Rs. 80 respectively. Prima facie, 
therefore, the property was not sold for grossly 
inadequate price. The upset price was fixed 
after service of notice under O. 21, R. 66 on 
the appellant for settlement of the terms of the 
sale proclamation. When a judgment-d§btor 
served with a notice under O. 21. R. 66, does 
not appear in response to it, with the result 
that upset price is fixed in his absence with 
such material as the Court has before it, he 
will be precluded from urging that the upset 
price was not correctly fixed. In ‘MADANLAL 
v. RIPUSUDAN PRASAD’, AIR 1930 Nag 191. 
the Court of the Judicial Commissioner, Nag¬ 
pur held that a judgment-debtor was not es¬ 
topped from making an application under O. 21, 
Rule 90 for setting aside a sale simply be¬ 
cause he did not appear in obedience to the 
notice served on him under Order 21, 
Rule 66. for settling the terms of sale proclama¬ 
tion. Making of application is one thing and 
proving particular averments made therein is 
another. What such a judgment-debtor is pre¬ 
cluded is not from making an application under 
Order 21. R. 90 but from urging that the upset 
price is not correctly fixed. The principle of 
estoppel enunciated above was accepted in a 
Patna Case (TARNI PRASAD v. CHANDRE- 
SHWAR PRASAD’, AIR 1937 Pat 493), but its 
application was restricted to objection on the 
ground of undervaluation as an irregularity in 
procedure. It was observed that still it was 
open to the judgment-debtor to plead that as 
a result of undervaluation the property haa 
been sold for an inadequate price. With res¬ 
pects. it is difficult to follow the aforesaici ob¬ 
servation. If undervaluation as an irregularity 
cannot be shown, it is difficult to see how i. 
can be shown that the said irregularity was 
responsible for the property being sold for an 
inadequate price. Taking the upset price fixed 
as the correct valuation of the property it is 
apparent that the property was not sold for an 
inadequate price. 

(6) Assuming that the appellant was entitled 
to show that the property was sold for an in¬ 
adequate price despite the fact that he did not 
remain present and objected to the upset price 
fixed, it is apparent that the appellant had not 
laid anv foundation for urging that case in his 
application. Property was sold in several lots 
to different persons and it was up to him to 
have stated in the application the correct mar¬ 
ket value in respect of each lot with a view 
to showing that the sale for that lot was for 
grossly inadequate price. Out of / lots sold, he 
has no grievance in appeal in respect of 6 lots 


purchased by six different persons. For the 
remaining lot in respect of which the present 
appeal is preferred, he did not state in his ap¬ 
plication that the valuation of that lot was so 
much. A mere vague allegation that the whole 
property was sold for grossly inadequate price 
was hardly sufficient. It was contended that 
the appellant was not allowed to lead evidence. 
The trial Court observed that it was requested 
on behalf of the appellant (appellant in this 
appeal) that the application be disposed of after 
taking evidence of irregularities. There was 
thus no offer made for leading evidence about 
the correct valuation of the property. When an 
applicant alleges grossly inadequate price rea¬ 
lised at the Court sale as the substantial in¬ 
jury but does not state in the application how 
the price was grossly inadequate and does not 
offer to lead evidence in support of that aver¬ 
ment. he cannot be heard to say that he was 
not given an opportunity to substantiate his 
plea of substantial injury- 

(7) Result is that the order made by the trial 
Court is confirmed and the appeal is dismissed 
with costs. 

V.B.B. Appeal dismissed. 
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Talakchandji Chaturchandji. Appellant v. 
Pratapsangji Adabhai and others, Opposite 
Party. 

Civil Revn. Appln. No. 72 of 1951, D/- 1-11- 
1951. 

Debt Laws — Bombay Agricultural Debtors 
Relief Act (28 of 1947), (as extended to Kutch) 
Ss. 4 and 46 — Applicability of O. 22. Rr. 3 and 
4. Civil P. C. to proceedings under S. 4-Men 
of omission of S. 46 — Applicability of Arts. 
177, 181, Limitation Act. 

The fact that Rule 13 of the Rules 
made under the Act was retained though 
S 46 of the Act was deleted by the Cen¬ 
tral Government when extending the Act to 
the State of Kutch in exercise of the powers 
conferred by S. 2 of the Part C States 
(Laws) Act, 1950, shows that no essential 
change was made. So long as R. 13 stands, 
the procedure laid down in the Code, is, 
so far as may be, to be followed by the 
Court’ in the proceeding before it. Hence 
the contention that as Sec. 46 of the Code 
is not made applicable, the provisions of 
the Code could not be made applicable, 
cannot be accepted. (Para 4) 

It is true that a proceeding initiated on an 
application under S. 4 of the Act which is 
an original matter is contemplated by Sec¬ 
tion 141 of the Code. Hence, if a debtor or 
a creditor who has made an application 
under Section 4 of the Act, dies, his lega 
representatives could be brought on record. 
Similarly, if a debtor or a creditor against 
whom an application is made under S. 4 of 
the Act, dies, his legal representatives could 
also be brought on record by applying the 
procedure provided for suits in O. 22 , ior 
bringing legal representatives on record. 
But the provisions for abatement of a suit 
and an appeal in Rules 3. 4, were not in¬ 
tended to be made applicable and cannot 


1952 

hp so made applicable to applications under 
Section 4 of the Act. In other words, an 
application under Sec. 4 of the Act made 
by a creditor or a debtor does not abate 
if legal representatives of a debtor or a cre¬ 
ditor, as the case may be, are not brought 
on record within the time prescribed by 
Art. 177 of the Limitation Act. (Paras 5, 6) 

In any application under S. 4 of the Act, 
neither a creditor nor a debtor is bound 
to make an application for bringing on re¬ 
cord legal representatives of his debtor or 
creditor. As an application under this Act 
terminates in an award unless allowed to 
be withdrawn, the ‘Court’ has to ascertain 
'the names of legal representatives of a de¬ 
ceased debtor or creditor as the case may 
be and bring them on record, and hence 
there is no question of the applicability of 
Art. 177 or Art. 181, Limitation Act: AIR 
1924 Lah 316, Disting. (Para 7) 

J. K. Dholakia, for Appellant; C. S. Chhaya, 
for Opposite Party. 

REFERENCES: Courtwar/ Chronological/ Paras. 

(’51) AIR 1951 SC 332: (1951 SCR 747) 4 

(’24) AIR 1924 Lah 316: (73 Ind Cas 387) 7 

JUDGMENT: The appellant applied to the 
Court at Mundra under Section 4 of the Bom¬ 
bay Agricultural Debtors’ Relief Act, 1947, for 
adjustment of his claims against his debtor Pra- 
tapsangji Adabhai. A notice under S. 14 of 
the Act was issued in that proceeding to the 
debtor. The notice was returned unserved with 
an endorsement that the said debtor died in 
the month of Falgun. The appellant applied on 
7-3-51 to the Court for legal representatives of 
the deceased Pratapsangji being brought on 
record. The “Court” dismissed the application 
as it was not filed within the period of limita¬ 
tion prescribed. The application against the 
debtor was treated as having abated. The ap¬ 
plicant has therefore approached this Court for 
revision of the said order. 

(2) The Order impugned purports to have 
been made under O. 22, Rule 4, C. P. C. It 
seems to have been held that an application of 
this type must be made within 90 days from 
the date of the death of the party under Arti¬ 
cle 177 of the Indian Limitation Act. The ap¬ 
plication under Section 4 of the Act was filed 
on 31-1-50. Notice under Section 14 of the Act 
was not issued till 16-2-51. The applicant had 
stated that he learnt about the death of the 
debtor after Dewali and he was not aware of the 
fact that legal representatives of the debtor 
had to be brought on record. He therefore 
prayed, <hat delay, if any, be condoned. This 
aspect of.the case does not seem to have been 
considered by the trial Court. 

(3) First point urged before me in revision 
was that the provisions of the Civil Procedure 
Code (Act V of 1908) were made applicable to 
the applications under Section 4 of the Act by 
virtue of the provisions of S. 46 of the Act 
The Bombay Act was extended to ,the State of 
Kutch, subject to certain modifications, by the 
Central Government in the exercise of powers 
conferred by Section 2 of the Part C States 

if®®; *P ne i modifications is 

that Section 46 of the Act shall be omitted. It 

JSL a ^d that the provisions of 

22 - c - p - C. could not be applied to ap- 
P b £ at J on f “ nder the Act. It was contended on 
£!“atf the opponent that Section 2 of the 
Part C States (Laws) Act, 1950, in so far as 
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it empowered the Central Government to ex¬ 
tend to any Part C States, any enactment which 
was in force in a Part A State at the date with 
such restrictions and modifications as it thinks 
fit. was ultra vires the Parliament and hence 
the Act must be held to have been extended 
without the particular modification. It was 
therefore argued that the provisions of O. 22, 
C. P. C. were applicable to applications under 
the Act. 

(4) The questions whether S. 2 of the Part 
C States (Laws) Act, 1950, or any provisions 
thereof and in what particular or particulars 
or to what extent was ultra vires the Parlia¬ 
ment came for consideration before the Supreme 
Court in ‘Re Article 143, Constitution of India 
and Delhi Laws Act, 1912 etc.’, AIR 1951 S C 
332. Their Lordships Kania C. J. and Maha- 
jan J. held that Section 2 of the Part C States 
(Laws) Act, 1950, were ultra vires the legis¬ 
lature to the extent power was given to the 
Executive to extend Acts other than Acts of the 
Central Legislature. Their Lordships Fazl Ali, 
Sastri, Das, Mukherjea and Bose, JJ. came 
to a contrary conclusion. Their Lordships Mu¬ 
kherjea and Bose, JJ. qualified their opi¬ 
nion by observing that the concluding portion 
of Section 2 enabling the Central Government 
to make any provision in any enactment so 
extended for repeal or amendment of any cor¬ 
responding law etc., was ultra vires the Parlia¬ 
ment. His Lordship Bose J. further qualified 
his opinion by observing that the power to res¬ 
trict and modify in so far as it imported power 
to make essential changes was ultra vires the 
Parliament. The contention was that the parti¬ 
cular modification resulted in making an es¬ 
sential change and hence to that extent S 2 
was ultra vires the Parliament. It is evident 
that the opinion expressed by his Lordship. 
Bose. J. is not the opinion of the majority of 
their Lordships. Moreover, by deleting S. 46 of 
the Act, no essential change was made. The 
Bombay Agricultural Debtors’ Relief Act is a 
special Act intended for the relief of the agri¬ 
cultural debtors and as such it prescribes spe¬ 
cial procedure in Chapter II of the Act. 
After prescribing special procedure, it 
It pr ° vlded . i n Section 46 of the Act 
that the provisions of the Code shall apply to 
proceedings under the chapter except as other- 
wise expressly provided. It does not seem clear 

y A •* Central Government should have 
^a g fi ht P nec essary to provide the particular 
modification. Besides the matters for which 
P r ° vl .? lon ls made in the Act, there are number 
of other matters of procedure and for these 

Uwii erS 4i, n0t ^ ing j Could have been more appro- 
t0 ad °Pt the procedure prescribed 

ah J h Th° de if s far as 11 can b e made apolic- 

Section T 4 fi° U nf h th S a 6 * parti S, ular modification. 

sssr&LXi * was deie,ed ’ Huie 13 

“m respect of any matter for which no pro¬ 
vision is made in the Act or the rules the 
procedure laid down in the Code, shall so 

/?![ ma ^. be > be followed by the Court in 
the proceedings before it” 

was not deleted. Rules made under the Act 

wHh P fh rt A f * the T* A< 2 and are applicable atong 
««!n» the AS* ? shows that by adopting par- 
ticular modification, there was no intention to 
make any essential change. It will indeed be 
raicpH te Lfhoih g q V estl ? n to be considered when 
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plicable. But the fact that Rule No. 13 was re¬ 
tained though Section 46 of the Act was deleted 
shows that no essential change was made. So 
long as Rule No. 13 stands, the procedure laid 
down in the Code. is. so far as may be. to be 
followed by the ‘Court* in the proceeding be¬ 
fore it. Hence the contention that as S. 46 of 
the Code is not made applicable, the provisions 
of the Code could not be made applicable, can¬ 
not be accepted. 

(5) It was then contended that by virtue of 
Section 46 of the Act or Rule 13, the provisions 
of Order 22 of the Code could not be made ap¬ 
plicable to applications under Section 4 of the 
Act. It is true that the provisions of O. 22 of 
the Code, which are made applicable to suits 
and appeals do not in terms apply to what are 
called miscellaneous applications. Section 141 
of the Code provides that the procedure pres¬ 
cribed in the Code in regard to suits shall be 
followed as far as it can be made applicable 
in proceedings in any Court of civil jurisdic¬ 
tion. The proceedings contemplated by the Sec¬ 
tion are proceedings in probate, guardianship 
and other original matters. It may therefore 
be accepted that a proceeding initiated on an 
application under S. 4 of the Act which is an 
original matter is contemplated by S. 141 of the 
Code. Hence, if a debtor or a creditor who has 
made an application under Section 4 of the 
Act, dies, his legal representatives could be 
brought on record. Similarly, if a debtor or a 
creditor against whom an application is made 
under Section 4 of the Act, dies, his legal re¬ 
presentatives could also be brought on record 
by applying the procedure provided for suits 
in Order 22, for bringing legal representatives 
on record. But the question is whether pro¬ 
vision for abatement of a suit and an appeal in 
Rules 3, 4, can be made applicable to applica¬ 
tions under Section 4 of the Act. In other words 
whether an application under Section 4 of the 
Act made by a creditor or a debtor abates if 
legal representatives of a debtor or a creditor, 
as the case may be are not brought on record 
within the time prescribed by Art. 177 of the 
Indian Limitation Act. 

(6) A suit is instituted by a plaintiff or by 
more than one plaintiffs to obtain relief or 
reliefs against a defendant or against more 
than one defendants. The relief sought is bas¬ 
ed on a cause of action alleged. Legal repre¬ 
sentatives are brought on record, if a sole 
plaintiff dies and the right to sue survives, or 
if one of the plaintiffs dies and the right to 
sue does not survive to the remaining plain¬ 
tiffs alone. Similarly, legal representatives are 
brought on record, if a sole defendant aies and 
the right to sue survives or one of the defend¬ 
ants dies and the right to sue does not survive 
against the surviving defendants alone. The ap¬ 
plication under Section 4 of the Act can be 
made by a debtor or a creditor. From S. 15 
of the Act it appears that it is obligatory on a 
creditor to make an application. The scheme 
of the Act is that an application in respect of 
all debts due from a person who is a ‘debtor 
shall be inouired into, accounts be taken, debts 
be scaled down and awards be made. Every 
application under the Act. unless allowed to be 
withdrawn must result in an award. In a 
debtor’s application, names of all creditors are 
to be stated. In a creditor’s application be¬ 
sides the names of his debtor, names of all cre¬ 
ditors of the debtor are to be stated. Absence 
of a debtor or a creditor does not result in dis¬ 


missal for default of proceeding ex parte. The 
‘debtor* has only a statutory cause of action 
even in respect of debts which have become 
subject-matter of original decisions. The ‘cre¬ 
ditor’ has a liability to make an application. 
In case of an application for a probate, an exe¬ 
cutor named in a will has a right to make an 
application and he gets a cause of action on 
the date of the death of the testator. Thus 
there is nothing like a right to sue or a right 
to make an application arising out of certain 
facts and legal relations between the parties 
except that one party is a debtor, another is a 
creditor and there is debt due. So far as a cre¬ 
ditor is concerned, an application has to be 
made as the law compels him to do so. Despite 
the fact that a debtor or a creditor dies, the 
debts have to be adjusted. For that purpose, 
on death of a debtor or a creditor, his legal 
representatives have to be brought on record. 
It will therefore be wrong to hold that an ap¬ 
plication under Sec. 4 of the Act abates. The 
law provides that a suit or an application must 
be instituted within the period prescribed by 
the Law of Limitation. The plaintiff may not 
desire to proceed with a suit against the legal 
representatives of a defendant. If no period of 
limitation for making an application for the 
legal representatives being brought on record 
is prescribed, the suit must be kept on file^ ill 
plaintiff chooses to take it off the files. But an 
application under Section 4 of the Act cannot 
be taken off the file. It follows that an applica¬ 
tion under Section 4 of the Act was not intend¬ 
ed to result in abatement. Having regard to 
the scheme, its provisions and its object, the 
conclusion is irresistible that the provisions of 
abatement of a suit or an appeal were not in¬ 
tended to be made applicable to applications 
under S. 4 of the Act and they cannot be so 
made apolicable. 

(7) It was further urged that in any case. 
Art. 177 of the Indian Limitation Act cannot 
be made applicable to applications under S. 4 
of the Act, in which legal representatives are 
to be brought on record. It is true that a 
•debtor’ or a ‘creditor’ is not a plaintiff nor a 
defendant, nor an appellant nor a respondent, 
unless he becomes an appellant by preferring 
an appeal. It is further true that Rr. 3 and 4 
of Order 22 of the Code provide for an appli¬ 
cation within the time limited by law. As these 
rules in terms provide for legal representatives 
of a plaintiff or'a defendant to be brought on 
record, it can be said that Art. 177 applies. The 
argument is that as a ‘debtor* or a ‘creditor is 
neither a plaintiff nor a defendant. Article 181 
• which is the residuary Article must apply. My 
attention was not invited to any decided case 
in which Art. 181 was made applicable to an 
application for bringing on record legal repre¬ 
sentatives of an applicant or an opponent, in 
•WAHID BAKSH v. LALTA PARSHAD. AIR 
1924 Lah 316, the Lahore High Court held that 
an application for bringing on record the legal 
representatives of a deceased person who was 
not a defendant or a respondent was govern¬ 
ed bv Art. 181. Indian Limitation Act. It there¬ 
fore appears that where an application for 
bringing on record, legal representatives of a 
deceased person has to be made. Art. 181 of 
the Indian Limitation Act can more properly 
be apDlied to proceedings (except execution pro¬ 
ceedings) which are not suits nor appeals. But 
in any application under Section 4 of the Act. 
neither a creditor nor a debtor is bound to 
make an application for bringing on record 
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legal representatives of his debtor or creditor. 
As an application under this Act terminates in 
an award unless allowed to be withdrawn, the 
‘Court* has to ascertain the names of legal re¬ 
presentatives of a deceased debtor or creditor 
as the case may be and bring them on record. 
It is to be noted that the discretionary powers 
of dismissals for default or proceeding ex parte 
in the Civil Procedure Code are not to be found 
in the Bombay Agricultural Debtors* Relief Act. 
On the contrary it is provided under S. 36 that 
the Court shall proceed to hear the application 
ex parte. Thus if a debtor who has made an ap¬ 
plication is absent, the Court is to proceed with 
the hearing of the application ex parte. In order 
to hear the application ex parte, the Court shall 
have to inquire about the iegal representatives 
of a deceased debtor or creditor who could be 
brought on record by application of the provi¬ 
sions of O 22, C. P. C.; neither a debtor nor 
a creditor is bound to make such an applica¬ 
tion and hence there is no question of the ap¬ 
plicability of Art 177 or 181 of the Indian Li¬ 
mitation Act. If it were to be otherwise and 
if it were to be held that Art. 181 applies, as 
was held by the Lahore High Court in the case 
referred to above, a debtor would always wait 
for three years before he makes his applica¬ 
tion. A debtor might have a number of cre¬ 
ditors whose names have to be mentioned in 
the application under S. 4 of the Act. If each 
of them were to die one after another, the 
proceeding would not be completed for num¬ 
ber of years to come. 

(8) Lastly, it is apparent that there was suffi¬ 
cient cause for excusing delay. The Bombay 
Agricultural Debtors* Relief Act was not a local 
law. After it was extended to the Kutch 
State, notice could no! be issued for a period 
of 14 months. Pleaders are not allowed to ap¬ 
pear except with permission in certain proceed¬ 
ings only. Hence apart from the discussion of 
legal points above and on the assumption that 
provisions of Order 22, R. 4, C. P. C. apply 
in toto including application of Art. 177 of the 
Indian Limitation Act, the trial Court should 
have found sufficient cause within the meaning 
of the expression used in S. 5 of the Indian 
Limitation Act and should have allowed the 
applicant to bring the legal representatives on 
record. 

(9) Result is that the application should be 
allowed and the Order made by the trial Court 
should be set aside. The application is sent 
back to the lower Court with a direction that 
the legal representatives of the deceased 
debtor, be brought on record and the original 
application should be proceeded with further 
and it be disposed of in accordance with law. 

(10) Costs to be cost in the proceedings. 

Application allowed. 
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Bhagwanji Jetha, Applicant v. Thacker Par- 
ahottam Lalji, Opponent. 

1952 Vil ReVn ‘ APPln ’ N °’ 4 ° f 1952 ’ D/ ~ 1(M ~ 

Transfer of Property Act (1882), S. 58 — Chl- 
wam mortgage — Personal liability. 

Difference between ‘Chitham* and a sim¬ 
ple mortgage is that in 'Chitham’, on fai- 
iure to pay the mortgage amount on due 
1952 Kutch/9 
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date, the mortgagee becomes entitled to re¬ 
cover possession and to enjoy the usufruct, 
either in lieu of interest or otherwise as 
might have been agreed between the par¬ 
ties, till the mortgagor chooses to redeem. 
The nature of a mortgage by conditional 
sale and of an usufructuary mortgage ne¬ 
gatives a covenant of personal liability. 
■Chitham’ is a kind of an anomalous mort¬ 
gage. Such being its nature, the question 
to be decided must turn on the interpreta¬ 
tion of its terms. The fact that there is 
provision in such a mortgage for payment 
of mortgage amount with interest is not 
conclusive as even in mortgage by coridi- 
tional sale and usufructuary mortgages 
such a provision may be found. What is 
material is the provision made for recovery 
or otherwise in case of default. At the 
same time, the general nature of the mort¬ 
gage and its incidents as understood in the 
•country where it is prevalent can be taken 
into account in deciding the question. 
Where provision made for recovery or other¬ 
wise in case of default to pay within the 
stipulated time was to convert the ‘Chi- 
tham’ into ‘vatantar 1 it means that the 
mortgagee was to remain in possession as 
a ‘vatantar’ mortgagee till redeemed by 
the mortgagor. Such a provision by impli¬ 
cation negatives a personal liability. It 
cannot be construed to give an option to the 
mortgagee either to take ‘vatantar’ or to 
sue for recovery of money. AIR 1924 Nag 
53; AIR 1939 All 260, Rel. on. (Paras 4, 6, 7) 
Anno: T. P. Act, S. 58 N. 40. 

DP. Joshi, for Applicant; K. J. Dholakia, 

for Opponent. ^ 

REraRENCIES: Courtwar/Chronological/ Paras 


• ® R ^ ) f ER: This J s an application for revi- 

rw* f i? ♦ u rder dat ? d H-10-51 of the District 
Oourt, Kutch in Civil Appeal No. 67 of 1951 

of thf Inh 6 °? de T d / ted 5 ' 3 ' 51 oi the Court 

(2) Suit No. 210 of 1950 was brought bv the 
opponent to recover from the applicant per¬ 
sonally a sum of Rs. 2546 on the basis of three 
y W mortgage bonds of Rs. 700, Kories 
1200 and Rs, 1000 respectively. The applicant’s 
defence was that by the terms of the bonds 
he had not bound liimself to pay the mortgage 
money and as the deeds were unregistered op¬ 
ponent was without remedy. The trial Court 

i SS-sR 

K 0rd j r * opponent’s suit on the basis of 

Id SI™ 7°P was ^t tenable and dkect- 

fngl? ° Pponent t0 amend Ws plaint accord- 

effect of an interim decree, the District Court! 
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Kutch entertained an appeal against that order. 
The District Court allowed the appeal and re¬ 
manded the suit to the trial Court for disposal 
according to law. 

(4) The only question to be considered in re¬ 
vision is whether by the terms of the bond of 
Rs. 700. the applicant had bound himself to re¬ 
pay the mortgage amount. The answer to this 
question must depend on the nature and terms 
of the bond. The nature of the mortgage was 
•Chitham’ a kind of mortgage prevalent in this 
part of the country. Difference between Chi- 
iham’ and a simple mortgage is that in ‘Chi- 
tham’. on failure to pay the mortgage amount 
on due date, the mortgagee becomes entitled 
to recover possession and to enjoy the usufruct, 
either in lieu of interest or otherwise as might 
have been agreed between the parties, till the 
mortgagor chooses to redeem. By the terms of 
the bond, the mortgagor acknowledged a sum 
of Rs. 700 as due from him and agreed to re¬ 
pay the said sum with interest at 6 per cent, 
on or before the last day of the month of Posh. 
1999. It was further agreed that if the mort¬ 
gagor failed to do so. he would get the docu¬ 
ment registered before the period provided. It 
was further agreed that in case of failure to 
repay within the stipulated time, the ‘debtor’ 
would give the property to the ‘creditor’ in ‘va- 
tantar’ and a registered deed of ‘vatantar’ 
would be passed in his favour. 

(5) From the nature of the mortgage and its 

terms set out above, the trial Court held that 
applicant had not bound himself to pay the 
mortgage amount and that in case of default 
the creditor was to enjoy the property •Vatan¬ 
tar.’ The District Court held that though there 
might not be an express covenant to pay in 
a 'chitham’ mortgage, it must be held to have 
been implied and that the said implied cove¬ 
nant was not negatived by the pro¬ 
vision that in case of default, the mortgagee 
was to enjoy the property as ‘Vatantar’. The 
District Court further held that opponent was 
entitled to recover the amount from the appli¬ 
cant on the ground that existing consideration 
failed. a . 

(6) Section 58 of the T. P. Act defines six 
specified kinds of mortgages including an ano¬ 
malous mortgage. A mortgage being a transfer 
of an interest in specific immovable property 
for the purpose of securing the payment of 
money advanced or to be advanced by way of 
loan, personal liability is implied in every mor.- 
gage as the loan prima facie involves such a 
liability despite the fact that security is given, 
unless negatived by the nature and terms °» 
the mortgage. Out of the specified kinds of 
mortgages in S. 58 of the T. P. Act. the nature of a 
simple mortgage implies a covenant of personal 
liability if it is not express. But the nature of 
a mortgage by conditional sale and of an usu¬ 
fructuary mortgage negatives such a covenant, 
‘Chitham’ is a kind of an anomalous mortgage. 
Such being its nature, the question to be de¬ 
cided must turn on the interpretation of its 
terms. The fact that there is provision in such 
a mortgage for payment of mortgage amount 
with interest is not conclusive as even in mort¬ 
gage by conditional sale and usufructuary mort¬ 
gages. such a provision may be found. What 
Is material is the provision made for recovery 
or otherwise in case of default. At the same 
time, the general nature of the mortgage and 
its incidents as understood in the country where 
it is prevalent can be taken into account in 
deciding the question. 


(7) In the mortgage under consideration, pro¬ 
vision made for recovery or otherwise in case 
of default to pay within the stipulated time 
was to convert the ‘chitham’ into ‘vatantar.* It 
means that the mortgagee was to remain in 
possession as a ‘vatantar’ mortgagee till redeem¬ 
ed by the mortgagor. Such a provision by im¬ 
plication negatives a personal liability. It can 
not be construed to give an option to the mort¬ 
gagee either to take ‘vatantar’ or to sue for 
recovery of money. Mortgages in which there 
is provision for foreclosure in case of default to 
pay within a stipulated time are construed to 
negative personal liability, ‘HARLALSA v. 
SHAIKH RAHIM’, AIR 1924 Nag 53; ‘BISHAN 
DATT SINGH v. MATHURA PRASAD’, AIR 
1939 All 200. A provision for the mortgagee to 
continue in possession in case the mortgagor 
made a default to pay within the stipulated 
time was held negativing personal liability, 
•KAMAL NAYAN PRASAD v. RAM NAYAN 
PROSAD’, AIR 1930 Pat 152. The reason is 
that an absolute covenant to be personally li¬ 
able cannot be coupled with a further stipula¬ 
tion that if the mortgage amount was not paid, 
mortgagee would foreclose, take possession, con¬ 
tinue in possession or take possession under a 
vatantar deed. It follows that a provision to 
get possession of the property mortgaged as a 
‘vatantar’ mortgagee in case of default to pay 
within a stipulated time must be construed to 
negative personal liability. Besides the afore¬ 
said interpretation of the terms, a nature of a 
‘chitham’ is explained in *Deshi’ Shiresta ‘San- 
graha*, a book making exposition of custom 
which was accepted as authoritative. Accord¬ 
ing to this book. ‘Chitham’ is a mortgage by 
which interest in some specified property is 
transferred as security for loan. It contains a 
stipulation that if the mortgagor failed to pay 
within the time stipulated, the mortgagee was 
to take possession of the property and enjoy 
it till redemption. These being the incidents 
of ‘chitham’ as understood in this part of the 
country, it is evident that there was no per¬ 
sonal liability to pay. 

(8) The opponent did not allege and could 
not have alleged that the security had become 
insufficient or he was deprived of his security 
by or in consequence of any wrongful act of 
the mortgagor. Nor could he have alleged that 
he had become entitled to possession as the 
deed was not registered and consequently the 
immovable property comprised therein was not 
affected. Obviously the opponent had to sue 
for specific performance of the agreement to 
get a ‘vatantar’ deed and also to get possession 
or in the alternative to recover the amount due 
on the mortgage bond as damages. The oppo¬ 
nent had not urged a case of failure of exist¬ 
ing consideration and the District Court was 
not justified in making out that case for him. 

(9) Result is that the application is allowed, 
decree passed by the District Court is set aside 
and a decree dismissing opponent’s suit on the 
basis of the mortgage of Rs. 700 to recover the 
amount due on the foot of the said mortgage 
is made with proportionate costs in suit and 
full costs of appeal and revision. 

D.H. Revision allowed. 
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Jutha Premji, Applicant v. Faria Megji Uga 
and others, Opponents. 

Civil Review Appln. No. 2 of 1952, D/- 

3 °(a") 19 Civil P. C. (1908), 0. 47, R. 1. — Dis- 
covery of new and important evidence — Copy 
of original produced — Evidence Act (1872), 

Ss. 90 and 65. JB 

A Court granting review on the grounds 
of discovery of new and important evidence 
has to be satisfied that the said evidence 
would show the fact alleged but held not 
proved in the judgment under review. For 
that purpose the Court has to decide whe¬ 
ther the evidence sought to be produced is 
‘prima facie* proved. On the allegation 
that the original is lost a copy could be 
made admissible provided it is shown that 
it is the true copy of the original. But 
there must be ‘prima facie’ proof of the 
original. If the original was a document 
thirty years old, presumption about its due 
execution could be made. But such pre¬ 
sumption cannot be made when original is 
not produced and a copy is produced as 
secondary evidence. In such a case there 
is no ‘prima facie* proof of the due execu¬ 
tion of the original of which copy is sought 
to be produced. (Para 4) 

Anno: C.P.C., O. 47 R. 1 N. 10; Evi. Act, 
S. 90 N. 7, S. 65 N. 1, 5. 

(b) Civil P. C. (1908), O. 47, R. 1 — Dis¬ 
covery of new and important evidence — 
Nature of. (Evidence Act (1872), S. 18). 

The new evidence sought to be adduced 
must be such as to show beyond doubt that 
the judgment would turn. A recital in 
the description of boundaries of a docu¬ 
ment of third parties has not got so much 
probative value, if neld admissible in 
evidence.- (Para 5) 

Anno: C.P.C., O. 47, R. 1 N. 10; Evidence 
Act S. 18 N 3a. 

P. P. Vaidya, for Applicant. 

REFERENCES: Courtwar/Chronological/ Paras 
(*35) AIR 1935 PC 132: (57 All 494) 4 

(*45) 47 Bom LR 116: (AIR 1945 Bom 319) 1 

(*45) 47 Bom LR 962: (AIR 1946 Bom 193) 4 

(*41) AIR 1941 Pesh 89: (197 Ind Cas 633) 4 

ORDER: This is an application for review 
of the judgment of this Court in Civil Mis¬ 
cellaneous Appeal No. 2 of 1950* on the ground 
of discovery of new and important evidence 
which, after exercise of due dilignece, could 
not be produced at the time the decree was 
passed. 

(2) The facts are that Meghji Uga, opponent 
*•, suta v? e a PP lica ^t and others for redemption, 
lhe applicant denied the alleged mortgage and 
contended that the suit property was first ac¬ 
quired by him as a mortgagee and then equity 
or redemption was purchased by him. At the 
r f Ua ? Ce I vas P lace d °n Ex. 21 to show the 
Sal ® e ? ecled in Samvat 1930. This docu- 
ment was inchoate bearing only a signature of 
some executant. Secondary evidence was led 

?at lflV h N CCnl ® nt * of document of Sam- 
*° W< “ 18 alleged tha t there is a 
Pgltition me mo of Samvat 1943, in w hich it is 

(See A.IJt. 1952 Kutch 8) '— 


staled in one of the boundaries that ‘Bhai 
Premji has purchased himself the Bheni in 
which he lives and is his exclusive property”. 
It is urged that this evidence coupled with other 
evidence would show that the equity of re¬ 
demption was purchased by the applicant’s 
father 

( 3 ) The document produced by the appli¬ 
cant is not the original but a copy. One Sun- 
derjee filed an affidavit stating that the original 
document was in his father’s account book and 
that the applicant had taken a copy from it, 
some thirty years back. It was further affirm¬ 
ed that the original could not be found. The 
applicant affiuncd that the copy produced was 
in possession of Jadeja Hetubha as he and 
Hetubha had got some Giras lands jointly owned 
and that he was not aware of this document 
in possession of Jadeja Hetubha. 

(4) A Court granting review on the grounds of 
discovery of new and important evidence has 
to be satisfied that the said evidence would 
show the fact alleged but held not proved in 
the judgment under review. For that purpose 
the Court has to decide whether the evidence 
sought to be produced is prima facie proved. 
What is produced and proved is a copy. On 
the* allegation that the original is lost a copy 
cou'd be made admissibe provided it is shown 
that it is the true copy of the original. But 
there must be prima facie proof of the original. 
As it is said that the original was a document 
thirty years old, presumption about its due 
execution could be made. The question is whe¬ 
ther such presumption could be made when 
orig'nal is not produced and a copy is pro¬ 
duced as secondary evidence. 

It was held by some of the High Courts in 
India before the decision of the Judicial Com¬ 
mittee in ‘BASANT SINGH v. BRIJRAJ SA- 
RAN SINGH’, AIR 1935 PC 132. that presump¬ 
tion of due execution of the original could be 
made in case of a document thirty years old 
even though a copy was produced. This view 
was however exploded after the pronouncement 
of the Judicial Committee in the aforesaid case. 
In this case before the Judicial Commitee, em¬ 
phasis was laid on the word ‘produced’ in S. 90 Sc 
it was held that presumption could be ’ made 
only in respect of the document produced. Ac¬ 
cordingly, it was held that if the document pro¬ 
duced was a copy admitted under S. 65 as secon¬ 
dary evidence, and it was produced from pro¬ 
per custody and was over thirty years old then 
the signatures authenticating the copy might be 
presumed to be genuine but no such presumption 
could be made about due execution of the 
original not before the Court, ‘VITHOBA v 
s HRI-HARr. 47 Bom L R 116. ‘PENDAPPA 
v. SHIVALINGAPPA’. 47 Bom L R 962 

The learned pleader for the applicant relied 

Pesh^hlJ Sn S?? V - SIRI RAM ’’ AIR 1941 

Pesh 89, but in that case no principle contrary 
to the one stated above was laid down. In 

ihL^ eshaWar v :a f e * the Privy Counci l case cited 

J a tv,I e n d ° n . The Bomba y ^ses have 
followed the Privy Council case in which it 

was laid down that the production of copy was 

tion S of ffl fV>t nt ^ ju ? tify Principle of due execu- 

th°u 1 th *L ong ! nal - 11 thus clear that in 
this case there is no prima facie oroof of the 

^♦ X ? Ut r ° f * he original of which copy is 
sought to be produced 

V recital in the description of boun-, 
danes of a document of third parties, has not| 
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got so much probative value, if held admissible 
in evidence. The new evidence sought to be 
adduced must be such as to show beyond doubt 
that the judgment would turn. 

(6) For the reasons stated above the applica¬ 
tion is summarily dismissed. 

D. H. Application dismissed. 
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VAKIL J. C. 

Fakir Ismail Sumar and others, Accused- 
Applicants v. The State. 

Criminal Revn. Appln. No. 7 of 1952, D/- 
16-4-1952. 

(a) Criminal P. C. (1898), S. 423 — “By a 
Court of competent jurisdiction — Retrial be¬ 
fore same Magistrate. 

The expression “Court of competent 
jurisdiction" does not exclude the Magis¬ 
trate who originally tried the applicants, 
if he was otherwise competent to try them. 

(Para 3) 

The question whether retrial before the 
same Magistrate or before another compe¬ 
tent Magistrate be directed should be con¬ 
sidered on merits and if it appeared ex¬ 
pedient for the ends of justice that retrial 
before other competent Magistrate be held, 
the fact that if the case was sent to another 
Magistrate, it might be necessary to hold 
a de novo trial should not be considered 
conclusive for the decision of the question. 
The reason is that the question whether 
a retrial before the same Magistrate is 
expedient for the ends of justice or not is 
to be considered from the point of view of 
the accused person as well. (Para 4) 

When a Magistrate had tried a case to 
judgment, it will be proper exercise of dis¬ 
cretion by an appellate Court ordering re¬ 
trial to direct that retrial be held before 
some other competent Magistrate. Case law 
Ref. (Para 5) 

Anno: Cr. P. C., S. 423 N. 24. 

(b) Criminal P. C. (1898), S. 439 — Revision 

of discretionary orders — High Court in exer¬ 
cise of its revisional powers under S. 439 will 
not lightly interfere with discretionary orders 
passed by appellate Court — High Court may 
interfere if it was shown that discretion was 
improperly exercised. (Para 4) 

Anno: Cr. P. C., S. 439 N. 17. 

(c) Criminal P. C. (1898), S. 423 — Whether 
Court of appeal can direct re-trial from stage 
at which defect in trial was found — Quaere. 

(Para 4) 

Anno: Cri. P. C., S. 423 N. 23. 

C. B. Thacker, for Applicants; C. P. Pandya, 
Public Prosecutor, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 
(’25) AIR 1925 Bom 170: (26 Cri LJ 690) 4 

(’29) AIR 1929 Bom 309: (31 Cri LJ 309) 4 

(’26) AIR 1926 Cal 1173: (27 Cri LJ 1188) 4 
(’41) AIR 1941 Lah 367: (43 Cri LJ 71) 4 

(’37) AIR 1937 Pat 246: (38 Cri LJ 657) 4 

(’37) AIR 1937 Sind 33: (38 Cri LJ 382) 4 

(’41) AIR 1941 Sind 144: (42 Cri U 837) 4 


ORDER: This is an application for revision 
of an order dated 11-2-52 made by the Additional 
Sessions Judge. Kutch in Criminal Appeal No. 
72 of 1951, in so far as it> directed retrial of 
the applicants before the same Magistrate from 
the stage the procedure adopted was held de¬ 
fective. 


(2) The applicants were convicted and sen¬ 
tenced by the Magistrate First Class, Bhuj for 
an offence punishable under S. 420, I. P. C. On 
appeal, the Additional Sessions Judge, Kutch 
held that the trial was vitiated due to omission 
by the Magistrate to examine the applicants 
under S. 342, Criminal P. C., before they were 
called upon to enter on their defence. The Ad¬ 
ditional Sessions Judge, Kutch, set aside the 
order of conviction and sentence and directed 
retrial of the applicants before the same Magis¬ 
trate from that stage. An application was 
made requesting the Additional Sessions Judge 
to direct retrial before some other competent 
Magistrate. The learned Additional Sessions 
Judge, Kutch did not accede to this request 
observing that it might involve a trial de novo. 

(3) The order for retrial was made by the 
Additional Sessions Judge, under S. 423, Cri¬ 
minal P. C. Under that section, the learned 
Additional Sessions Judge was empowered to 
order retrial of the applicants by a Court of com¬ 
petent jurisdiction. The Magistrate who had tried 
the applicants was competent to retry the appli¬ 
cants. The expression “Court of competent 
jurisdiction” does not exclude the Magistrate 
who originally tried the applicants, if he was 
otherwise competent to try them. Thus under 
S. 423, Criminal P. C., the Additional Sessions 
Judge had discretion to direct retrial of the 
applicants before the said Magistrate or before 
any other Magistrate competent to try them. 

(4) The learned Additional Sessions Judge, 
hav'ing made the order in the exercise of his 
discretion, this Court in the exercise of its 
revisional powers under S. 439, Criminal r. L., 
will not lightly interfele with such discretionary 
orders This Court may interfere, if it is shown 
that discretion was improperly exercised As 
stated in para 2 above, the learned Additional 
Sessions Judge was embarrassed by the fact that 
if the case was directed to be sent to another 
Magistrate, it might lead to a de novo trial. The 
learned Judge did not want a de novo trial to 
take place as it might result in setting at naught 
his order for retrial from a particular stage 

The question whether under S. 423, Criminal 
P. C., a Court of appeal can direct retrial from 
the stage at which defect in the trial was found 
does not directly arisfe for consideration in this 
application. It is a question on which there 
is some difference of judicial opinion. In ‘RAM- 
CHANDRA PRASAD v. EMPEROR’. AIR 1937 
Pat 246, it was held by the Patna High Court 
that a partial retrial could not be directed by 
an appellate Court. The Chief Court of Sind 
in ‘VIRUMAL SEOOMAL v. EMPEROR, AIR 
1941 Sind 144, held that the words in S. 423 (1) 
(b) authorising a Court to order a retrial were 
sufficiently wide to authorise a retrial from the 
point at which the error in the trial had been 
committed provided that the accused was not 
otherwise prejudiced. In coming to that conclu¬ 
sion, the Sindh Court relied on ’EMPEROR v. 
NATHU KASTURCHAND’. AIR 1925 Bom 170. 
in which the learned Chief Justice expressed 
an opinion that the Magistrate could have been 
directed to resume trial from the point where 





1952 

he fell into error. Retrial was however not 
directed in that case. As the question does not 
directly arise in this case this Court is not cal¬ 
led upon to decide it. 

But the question whether retrial before the 
same Magistrate or before another competent 
Magistrate be directed should be considered on 
merits and if it appeared expedient for the ends 
of justice that retrial before other competent 
Magistrate be held, the fact that if the case 
was sent to another Magistrate, it might be 
necessary to hold a de novo trial should not be 
considered conclusive for the decision of the 
question. The reason is that the question whe¬ 
ther a retrial before the same Magistrate is ex¬ 
pedient for the ends of justice or not is to be 
considered from the point of view of the accus¬ 
ed person as well. When a Magistrate has ex¬ 
pressed an opinion on the credibility of the pro¬ 
secution evidence, ordinarily, a Court of appeal 
ordering a retrial should direct retrial before 
another competent Magistrate. In ‘BALI RAM 
v. SITARAM’, AIR 1926 Cal 1173, the Calcutta 
High Court held as under: 

"Where accused have once been convicted and 
the conviction is upset by Superior Court & 
retrial ordered, unless it is impossible to get 
a Magistrate other than the one who had al¬ 
ready convicted the accused or unless there 
be circumstances which would necessitate the 
trial of the same case before the same Magis¬ 
trate over again, it is desirable that the trial 
should not be held before the same Magis¬ 
trate.” 

In ‘EMPEROR v. LAKSHMAN RAMSHET’, 
AIR 1929 Bom 309, Patkar J. observed as under: 
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an order for retrial at the point where the 
Magistrate fell into error could be directed, 
when the case is sent to another competent 
Magistrate, having regard to the provisions of 
sub-section (3) of Section 350, Cr. P. C., might 
arise for consideration if the order made by 
the learned Judge to that effect is not disturbed. 
It is stated above that there is conflict of judi¬ 
cial opinion on the question whether a retrial 
could be directed before the same Magistrate 
at the point where the trying Magistrate fell 
into an error. As I hold that order directing 
retrial before the same Magistrate is improper 
and as I propose to direct that trial be held 
before another competent Magistrate it would 
be avoiding unnecessary complications if I di¬ 
rected that there should be a retrial de novo 
before the other competent Magistrate. I do not 
thereby set aside the order of the learned Judge 
for partial retrial on merits as I have stated 
that I am not called upon to decide that ques¬ 
tion. The order is made as incidental to the 
order that trial be held before another compe¬ 
tent Magistrate. 

(6) Result is that the rule is made absolute 
and the order made by the learned Additional 
Sessions Judge directing retrial before the 
same Magistrate is set aside. It is directed that 
retrial be held before the Additional Magis¬ 
trate. First Class, Bhuj and that the retrial shall 
be full and not partial. 

V.B.B. Rule made absolute. 
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"The Magistrate in the present case has taken 
the whole evidence into consideration and 
expressed his opinion on the evidence and I 
agree that it would be fair to the accused 
in the circumstances of the present case to 
order a de novo trial. I agree, therefore, that 
the order just proposed by my learned bro¬ 
ther Mirja J. who delivered the principal 
judgment in that case had directed retrial by 
Magistrate other than one who tried the 
case.” 


In /GULABCHAND v. EMPEROR’, AIR 1937 
Sind ’33, Davis J. C. who delivered the principal 
judgment in 'AIR 1941 Sind 144’, (cited above) 
held as under: 

“When however the Magistrate originally try¬ 
ing the case had to proceed so far as to ex¬ 
press his opinion as to the guilt of the accus¬ 
ed, the case should not be sent for retrial to 
the same Magistrate but to some other Magis¬ 
trate.” 


In'CHmH LAL LACHMAN DAS v. EMPEROR' 
AIR 1941 Lah 367, Skemp J. revising his pre 
vious decision held that apprehension of con 
viction was no ground of transfer of the case 
in that case the facts were that order of retria 
before the same Magistrate was not objectec 
% n a PPb cation of transfer under Secfior 
STiu # * C# was subsequently made. The cas< 
is therefore not an authority against the propo 
sition that discretion could properly be exer 
qsed by sending the case for retrial befon 
another competent Magistrate. 

.^.^us when a Magistrate had tried a cas< 
o judgment, it will be proper exercise of dis 
ftrlwu 3 ! 1 a PPeUate Court ordering retria 

be held before some othei 
jpo/npetent Magistrate. The question whethei 


Asu Tala and another, Appellants v. Sha Kanji 
Monshi and others, Respondents. 

First Appeal No. 1 of 1951, D/- 30-4-1952. 

(a) Hindu Law — Partition — One of the 
coparceners separating — Presumption. 

When one coparcener separates from the 
others, there is no presumption that the 
latter remain joint or united though it is 
open to the non-separating coparceners to 
remain joint and enjoy, as members of a 
joint family, the joint family property 
allotted to their share in partition. Instru¬ 
ment of partition effected may show whether 
the other members agreed to remain joint 
or reunited or separate. (Para 5) 

(b) Hindu Law — Partition — Cesser in com- 
mensality. 

Cesser in commensality is a fact to be 
considered in deciding the question whether 
there was severance of joint family status. 
But where cesser in commensality is pre¬ 
ceded by a partition between the then exist¬ 
ing coparceners, the question whether 
cesser in commensality was due to sever¬ 
ance in joint family status or not is one of 
great importance. If from the partition 
deed it could be inferred that the other mem¬ 
bers did not intend to live as members of 
joint family, the subsequent cesser in com¬ 
mensality can reasonably be attributed to 
severance of joint family status and division 
inter se of the property allotted per stirpes 
in the first partition effected. (Para 6) 

Law — Partition — Shares defined 

— Effect. 

When a partition is effected per stirpes, 
but shares of members of one branch in the 
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property allotted to that branch are defined 
and it is further stated that each may enjoy 
his own share of the property as he likes, 
an intention to remain joint on the part 
of the members of that branch is negatived. 
Once the shares are denned, there is 
severance of joint family status and unless 
the recitals of the partition deed or subse¬ 
quent conduct show that despite defining of 
shares, the members continued to remain 
as members of a joint Hindu family such 
a result would follow. AIR 1936 PC 281, 
Rel. on. - (Para 7) 

(d) Hindu Law — Partition — Separation of 
branches — Presumption about members of the 
branch. 

It is true that where there has been a 
separation between the members of a joint 
family, there is no presumption that there 
was a partition between one of the mem¬ 
bers and his descendants. But for the appli¬ 
cation of the principle stated above it is 
necessary that the said member was alive 
and was a party to the partition. AIR 
1924 PC 126, Ref. (Para 7) 

(e) Hindu Law — Partition — Inference of 
severance from facts. 

The lower Court relied on the following 
facts for holding that there was severance 
of joint family status: (1) cesser in com- 
mensality admittedly from Smt. 1979. (2) 
each brother was earning his bread sepa¬ 
rately, (3) taking separate Lahnas from 
the caste, (4) separate occupation of 
the properties and disposal of some by one 
brother and some by the other alone and 
(5) payments of debts by each brother 
separately. This state of things followed 
a partition to which the brothers were 
parties and the extent of separate occupa¬ 
tion of property indicated a partition by 
metes and bounds between the brothers. 

Held that the lower Court was right in 
inferring a severance of joint family status 
and partition from the facts stated above. 

(Para 11) 

(f) Hindu Law — Marriage — Presumption. 

There is a presumption about a marriage 

in approved form. (Para 12) 

tg) Hindu Law — Succession — Stridhan — 
Kutch State. 

No doubt, sister’s sons are now assigned 
a place in the list of Sapinda succession 
by the Hindu Law of Inheritance (Amend¬ 
ment) Act 2 of 1929. But the said Act was 
not applicable to Kutch State where the 
general principles of Hindu Law were 
applied on the broad principles of equity, 
justice and good conscience. If a woman 
has got no heirs in her husband’s family, 
the property of such a woman would go 
to her blood relations in preference to the 
crown. In default of husband’s heirs, 
father and mother, nearest kinsmen and 
heirs of a woman married in an approved 
form dying childless are the heirs of her 
mother and father in the order of propin¬ 
quity. In this order, daughter’s sons of 
the father are entitled to succeed in pre¬ 
ference to his brother. Thus when a Hindu 
woman, married in an approved form dies 
childless and there are no heirs in the 


husband’s family, her sister’s sons who 
are the daughter’s sons of her father are 
entitled to succeed in preference to her 
paternal uncle who is her father’s brother. 
If a woman is married in an unapproved 
form, her property goes to her mother, 
than to husband’s heirs. The main distinc¬ 
tion in the matter of succession between 
the case of a woman marrying in an 
approved form and in an unapproved form 
dying childless is that in the former case 
husband and his heirs succeed in prefer¬ 
ence to mother, father and their heirs. 
When there are no husband’s heirs nor 
mother nor mother’s heirs and the question 
is whether a paternal uncle or a sister’s 
son is entitled to succeed both being Sapin- 
das of the father, the question whether a 
woman is married in an approved form or 
unapproved form becomes immaterial. 

(Para 13) 
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K. N. Mankad. for Appellants; U. K. Gor, for 

Respondents. f _ 

REFERENCES: Courtwar/Chronological/ Paras. 
(’24) AIR 1924 PC 126: (5 Lah 92) 

(’36) 63 Ind App 436: (AIR 1936 PC 281) 

(’47) 49 Bom LR 130: (AIR 1946 PC 189) 

(’12) 36 Bom 339: (14 Ind Cas 438) 

(’21) 45 Bom 1106: (AIR 1921 Bom 138) 

(’48) 50 Bom LR 274 
(’14) 37 Mad 293: (AIR 1915 Mad 18) 

JUDGMENT: This appeal arises out of a suit 
brought by the appellants to recover possession 
of a house, a field, price of movables and two 
gold ornaments from the respondents on the 
averments that the said house, field and mo¬ 
vables constituted the joint family property of 
the appellants and of one Aju, since deceased 
and that they became solely entitled there o by 
survivorship on death of the latter in St. 1993. 
In the alternative, appellants sought to recover 
possession of the house, field and price of mo¬ 
vables as heirs to the property of Aju inherited 
by his daughter Devkabai, who died without 
leaving any lineal descendent. It was further 
alleged that one gold ornament belonged to 
Devkabai and the other belonged to Velabai. 
sister of appellant 1 and the appellants succeed¬ 
ed to the said ornaments on the deaths of Dev¬ 
kabai in St. 2004 and of Velabai in St. 2005. 

(2) Respondent 1, who is the sister’s husband 
and respondents 2 to 4 who are the sister’s sons 
of Devkabai did not admit that Aju died as a 
member of a joint Hindu family consisting of 
himself and of the appellants and contended 
that the house, field and movables were the se¬ 
parate property of Aju. It was denied that the 
gold ornaments belonged to Devkabai and Ve- 
lanbai. It was maintained that the said orna¬ 
ments belonged to the respondents and that on 
death of Devkabai respondents 2 to 4 succeed¬ 
ed to the house, field and movables left by her. 

(3) The trial Court dismissed the appellants’ 

suit holding that the house, field and movables 
were the separate property of Aju and on the 
death of Devkabai appellants were not entitl¬ 
ed to succeed her. It was further held that one 
of the ornaments did not belong to Velanbai 
The trial Court held that the suit was false and 
vexatious and ordered the appellants to pay a 
sum of Rs. 200 as compensatory costs to the res¬ 
pondents. . 

(4) In appeal it was urged that the trial Court 
erred in holding that Aju did not die as a mem- 
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ber of the Joint Hindu family of himself and 
the appellants. It was further urged that in the 
alternative appellants would be entitled to suc¬ 
ceed to the property of Devkabai. In any case, 
it was urged that the trial Court erred in award* 
ing special costs to the respondents. 

(5) First question to be determined in appeal 

is whether Aju died as a member of the Joint 
family of himself and of the appellants. Dhar- 
sey and Tala were two brothers. Tala died in 
the year St. 1969 survived by two sons Aju and 
Ashu and a daughter Velanbai. Appellants’easy 
as alleged in the plaint was that in the year St. 
1969, a partition of their joint family property 
was effected between Dharsey, Aju and Ashu. 
This fact was seriously denied by the respon¬ 
dents. But the lower Court has held it proved 
relying on a partition deed (Exhibit 1) produced 
by the appellants. The conclusion arrived at by 
the lower Court that the said partition was 
effected in St. 1969 was not seriously challeng¬ 
ed before me in appeal. It seems 

to have been assumed in the plaint 
that when the partition was effected in Samvat 
1969, Ashu and Aju remained joint. 

There is no justification for such an assump¬ 
tion. When one coparcener separates from the 
others, there is no presumption that the latter re¬ 
main joint or united; though it is open to the non¬ 
separating coparceners to remain joint and 
enjoy as members of a joint family, the joint 
family property allotted to their share in parti¬ 
tion. Instrument of partition effected may show 
whether the other members agreed to remain 
joint or reunited or separate. 

(6) The appellants led oral evidence to show 
that despite the partition effected in Samvat 
1969, Ashu and Aju continued to remain joint 
till Aju died in Samvat 1993. It could not have 
been disputed that before his death, Aju was 
living separately from Ashu. It was. therefore, 
stated in para 3 of the plaint that some years 
after the partition of Samvat 1969, Aju began 
to live separately for the sake of convenience. 
Cesser in commensality is a fact to be con¬ 
sidered in deciding the question whether there 
was severance of joint family status. But where 
cesser in commensality is preceded by a parti¬ 
tion between the then existing coparceners, 
the question whether cesser in commensality 
was due to severance in joint family status or 
not is one of great importance. If from the 
partition deed it could be inferred that the 
other members did not intend to live as mem¬ 
bers of joint family, the subsequent cesser in 
commensality can reasonably be attributed to 
severance of joint family status and division 

Jhi er fl se » of fiS pr °P ert y allotted per stirpes in 
the first partition effected. 

(7) Thus in the context of the aforesaid facts 
and statement of law, the recitals in the parti¬ 
tion deed assume importance. Following are 

* ent recitals of the partition deed rele- 
vant for consideration of the question: 

fjjj? hand °. f Jhah Tala and Sha Dharsey 
Ladha of Nani Khakhar Kutch, we have to¬ 
day divided our ancestral and self acquired 

I aIa Ladha is not 
wf* the £ efore » hls heirs Aju and Ashu Tala 
S^each got equal shares in the property 

*5? aforesaid property is allotted to the 
fiS* V W w pothers Tala and Dharsey 
sWnf Hencefortheach may enjoy his own 
share of the property a 3 he likes.” 
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The partition was effected between the two 
branches represented by Tala and Dharsey. 
But it was specifically stated that the two sons 
of Tala had each got half share in the property 
allotted to the share of Tala. When a parti¬ 
tion is effected per stirpes, but shares of mem¬ 
bers of one branch in the property allotted to 
that branch are defined and it is further stated 
that each may enjoy his own share of the pro¬ 
perty as he likes, an intention to remain joint 
on the part of the members of that branch is 
negatived. 

In ‘PURNANANTHACHI v. GOPALA- 
SWAMI', 63 Ind App 436 (PC), the Judicial 
Committee held that there was no partition 
between other members as in the partition deed 
it was stated that the remaining members 
should live like an ordinary undivided family 
subject to survivorship. If it was intended that 
Ashu and Aju should remain joint, it would 
have been so stated in the partition deed. At 
any rate, it would not have been stated that 
Ashu and Aju were each entitled to a moiety 
of property allotted to the branch of Tala and 
that each was entitled to do whatever he liked 
with his share. Once, the shares are defined 
there is severance of joint family status and 
unless the recitals of the partition deed or sub¬ 
sequent conduct show that desDite defining of 
shares, the members continued to remain as 
members of a joint Hindu family such a result 
would follow. The learned pleader for the ap¬ 
pellants laid emphasis on the fact that it was 
deceased Tala who was one of the parties to 
the partition and contended that there would 
be no presumption that there was partition 
jnter se between the sons of Tala. The parties 
to the partition were Aju, Ashu and Dharsey 
Tala was dead before oartition 

t ,' S K’i? as held in '” ARI BAKSH v. BABU 
LAL, AIR 1924 PC 126, that where there has 
been a separation between the members of a 
joint family, there is no presumption that there 
was a partition between one of the members and 
his descendants. For the application of the 
principle stated above, it is necessary that the 
seid member was alive and was a party to the 
partition. Tala’s name was mentioned in thfi 
partition deed to show that actual partition b\ 
metes and bounds was effected between Dhar 
sey and the branch of Tala leaving Aiu and 
Ashu to follow suit, if they so thought fit i n 
^' e , w , of the ?act that their shares were defined 
ai ? d p ro v,din g that each was entitled to do 
what he liked with his share, each was made 
full owner of his share of the property 

„_ < ® ) n 'T h , Us t*?® d ® e d of partition on which 
appellants relied showed that there was sever- 

f_ n , ce ° f ‘h 6 JOi ?u fam j! y status - 0r al evidence was 
that af - ter P artiti °n. the brothers 
continued to remain joint till Ash» 

m Samvat 1993. It was admitted that at least 
f^Samva 1979, Aju began to live separately 

years^ Sir h pirttion gan n ' ive sei,arate1 ^ a °"'e 

residence for convenience. Lots Nos 1 ?nd 3 
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out of the lots stated in the partition deed are 
a house and a Deli. They remained in posses¬ 
sion of Aju till he died in Samvat 1993. In the 
mean time, in Samvat 1986, respondent l’s wife 
died and they all came to reside with 
Aju. They continued to reside in the property 
till Velanbai died in Samvat 2005. 

The appellants explained that Devkabai who 
was a child widow and Velanbai who was also 
a widow were allowed to stay in the house 
and the Deli as they used to stay there during 
the life time of Aju. But the fact is that res¬ 
pondents were also staying in that house during 
the life time of Aju and they continued to do 
so after his death. If there was no severance 
of joint family status, respondents would not 
have been allowed to stay in the house and 
in the Deli. As against lots 1 and 2, appellants 
remained in exclusive possession of lots 9 and 
11 a house and a chauk. It was admitted that 
•Pat’ allotted to the share of Tala was half in 
possession of the respondent and half in pos¬ 
session of the appellants. This seems to be 
lot No. 6. Lot No. 13 is compound. It was 
admitted that Aju sold compound twenty five 
years back and appellants recently sold the 
compound presumably of his share. Thus the 
possession of Aju and Ashu out of lots 1, 2, 6, 
9, 11. 13 of item No. 1 allotted to the branch 
of Tala was as under: Aiu: 1, 11, 6/1, 13/1 
(sold)., Ashu: 1. 2, 6/2, 13/2 (sold). 

Thus there was not only separate occupation 
of the joint family property but separate occu¬ 
pations showed a division effected. Besides the 
aforesaid item No. 1, there were eight vandas 
of which four were allotted to Tala’s share. A 
field called Ravro was allotted to Tala’s share. 
This field was sold by Aju 25 years back. Thus 
as against Vandas, Aju seems to have got the 
field which he sold. Besides these properties, 
there were debts but they could not be re¬ 
covered and there was one field in possession 
of a mortgagee. It is thus clear that Aju was 
in separate occupation of property which would 
be allotted to his share and he had disposed of 
two out of those properties. The recitals in 
the documents of partition considered in para 
6 above, cesser in commensality and separate 
ocupation of property under the circumstances 
stated above including the important circum¬ 
stance about disposal of two of these properties, 
show that there was not only severance of 
joint family status but there was division of 
property between Ashu and Aju. 

(9) Besides the property stated above, there 
was one field acquired by Tala. As it was 
his self-acquired property it was not included 
in the partition deed. This field called Vorai 
was in possession of Aju. The explanation 
given in the plaint was that as Devkabai had 
no means, she was given the field for main¬ 
tenance. Plaint was silent about possession of 
Aju. It w r as stated in the evidence of plaintiff 
that land was given to Velanbai for main¬ 
tenance. Plaintiff 2 made an improvement on 
the story stated by his father saying that he 
and Velanbai used to take crop of the field 
each alternate year. Purshottam (Plaintiffs 
witness No. 4) stated that Aju was in posses¬ 
sion of the field during his life time. Thus 
Aju was in exclusive possession of this item of 
the joint family property. This fact indicates 
that there was not only severance of joint family 
status but there was partition by metes and 
bounds between the two brothers. 


(10) In the absence of any joint family pro¬ 
perty yielding income, except the field in ex¬ 
clusive occupation of Aju, each brother had co 
work and eke out his existence. There is 
no clear evidence showing that both the bro¬ 
thers even brought their earnings in a common 
chest and disbursed expenses out of it. Appel¬ 
lant 1 pretended that he gave money to Aju 
from time to time. Aju had two daughters 
called Devkabai and Mulbai. Aju had got them 
married. Mulbai married in Samvat 1976. 
Appellant 1 stated that he and Aju jointly 
spent for the marriage. He further stated that 
he spent for the marriage of respondent 2. 
Hemraj (Plaintiffs witness No. 5) was examin¬ 
ed to say that in Samvat 1993 he had effected 
repairs in the suit house and that the work 
was got done by Ashu and Velanbai. Appellants 
could have produced bills to show that Ashu 
had purchased articles required for effecting 
repairs. Kalubhai (plaintiff’s witness No. 6) 
was examined to say that once he had done 
business in partnership with Ashu and Aju. 
He could not say whether Aju and Ashu had 
to divide their share of profit or loss. 

Khimjee (Plaintiffs witness No. 7) grand-son 
of Dharsey was examined to say that Aju be¬ 
gan to stay separately in Samvat 1979. The 
trial Court was not impressed w-ith the evidence 
of this witnesss. Nanjee (Plaintiffs witness 
No. 8) is the son-in-law of appellant 1. He 
stated that he saw Ashu and Aju dining to¬ 
gether. It was not surprising that as a son-in- 
law he might oblige appellant 1. The oral 
evidence considered above does not show exis¬ 
tence of joint status particularly after Samvat 
1979, so as to rebut the inferences to be made 
from the facts and circumstances stated in the 


preceding paras. 

(11) The lower Court relied on the following 
facts for holding that there was severance of 
joint family status. These facts are (1) cesser 
'in commensality admittedly from Samvat 19<9, 
(2) each brother was earning his bread sepa¬ 
rately, (3) taking separate ‘Lahnas’ from the 
caste (4) separate occupation of the properties 
and disposal of some by Aju and some by 
Ashu alone and (5) payments of debts by each 
brother separately. These state of things fol¬ 
lowed a partition to which Ashu and Aju were 
parties and the extent of separate occupation 
of property indicates a partition by metes and 
bounds between the brothers. The lower Court 
was right in not placing reliance on oral evi¬ 
dence led by the appellants and in inferring 
a severance of Joint family status and partition 
from the facts stated above. 1 have no doubt 
that the evidence on which the appellants re¬ 
lied at the trial was unreliable and had to be 
led in view of the aforesaid broad facts clearly 
negativing continuance of joint family status 
between the two brothers. The lower Court 
was, therefore, right in finding the first point 
stated above in the negative. 

(12) In the alternative, plaintiffs have claim¬ 
ed the house, the field, the movables and the 
gold ornament of Devkabai as her heirs. It is 
not disputed that on death of Aju, his daughter 
Devakabai would succeed to his property. When 
this alternative case was made in the plaint, 
it was not realised that failing lineal descen- 
dents. the property of Devkabai would go to 
her husband’s heirs. It was, therefore, for the 
plaintiffs to state clearly in the plaint as to how 
they succeeded to the property of Devkabai. 
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Ib could have been alleged, if it was a fact that 
there were no heirs of the husband of Devkabai. 
This vagueness in the pleading led to subsequent 
complications. Appellant 1 stated in his evidence 
that the husband of Devkabai had no heirs. This 
was a Signal to the defondants to go in search of 
some evidence to show that Devkabai’s husband 
had got at least one heir. Defendants thought the 
ground under their feet was slipping away. So 
they found out some evidence to support a story 
that Devkabai was married in an unapproved 
form. Suffice ib to say that this evidence was 
unreliable and was the result of an after thought. 
The question must be considered and decided on 
the finding that Devkabai bad no heirs in her 
husband’s family and her marriage was in an 
approved form. 






The lower Court held from the way the appel¬ 
lants urged their alternative case in the plaint 
that Devbabai’s marriage was in an unapproved 
Iform. But the fact that there is a presumption 
Jabout a marriage in approved foim was not taken 
into consideration. Moreover, the evidence to 
show that marriage was in an unapproved form 
was quite unreliable. It shou'd have been consi¬ 
dered that when the appellants were in the wit¬ 
ness box there was no suggestion made to them 
that bride's price was taken when marriage of 
Dovkabai was performed. It was not put to 
appellant l that a certain person was the husband’s 
heir of Devkabai. The lower Court remarked that 
this so called heir was making a statement against 
his interest. In fact, if he was the heir, he would 
take steps to get the property. But the witness 
wound up by saying that he did not want the 
property. 

[ 18 ] It must therefore bo held that Devkabai 
who wag married in an approved form died 
obildless and she had no heirs to her property in 

JjL ’? n8bands f . ar 5 il J'- The appellants submitted 
that fading husband and heirs in the family of 
husband, the property of Devkabai would go to 
ter bW rdatioDB. h Mulla's Hindu Law (Tenth 
dition) the question of succession to stridhan 
wnen there is no issue is stated in s. 151 (iii) at 
jPage 145 It is stated that when a woman dies 
Without leaving any issuo, her stridhan of every 
.descrip ion (except sulka) goes, if her marriage 
took place in an approved form, to her husband 

familv Tt g - hlm ’ - t0 r h / r beirs in her hu sband’s 
S2. B 18 P° lnted out that according to 

he/ hfli a ’ . pr ? per J y Sucb a woman would go to 

atLb tS/? hu t Dd ’ 8 [ amily ; bnfc iitfa- 

of Mi *L th d,S ?w llanfcy befcween the language 
luflX C8hara and Mayukha, the heirs both under 

_“* kBb “* and Mayukha are the same. If a 

(the 80t f D ° h u' rS in ber husband’s family, 

IblL? P i t- 7 ° - 8U ° h a woma n would go to her 

if ^he w^ IOnS pr . efer6Doe to the crown. But 

8«? to h» 3* .1“ “ unapproved form, it 

n»1aS r rw”'.‘ hM 10 h « -a tta 
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It seems to have been thought that appellants 
were the blood relations of Devkabai and hence 
they were entitled to succeed in preference to 
Respondents 2 to 4 who were her sister's sons. No 
doubt, sister’s sous are now assigned a place in 
the list of Sapinda succession by the Hindu Law 
of Inheritance (Amendment) Act II [ 2 ] of 1929 
But the said Act was not applicable to Kutch 
State where the general principles of Hindu Law 
were applied on the broad principles of equity, 
justice and good conscience. It is thus imperfect 
conception of Law that led to the plea of Devka¬ 
bai having been married in an unapproved form 
being raised and being given great importance by 
the lower Court. As will be shown hereafter, the 
question whether Devkabai was married in an 
approved form or in an unapproved form was 
immaterial. 

In Kanakammal v. Ananthemathi, 87 Mad. 293 
and in Ganpal v. Secretary of State, 45 Bom. 
1106 , the principle laid down was that on failure 
of the husband’s heirs, the property of such a 
woman goes to her blood relations in preference 
to the crown. Hence, in those cases, the questions 
as to who were her blood relations did not arise 
for consideration. Now it is apparent that Hindu 
Law makes separate provision for succession to 
the property of a woman as Sapinda succession- 
ship applies to the property of a male only. It 
is therefore, apparent, tlmt the bl:od relations of 
a woman are her husband's or her father’s blcod 
relations. 




ju Aunuram v. ivarayan, 30 uom. 339, 
observed as under: 

"If in the principal case of marriage, (be wife's Sapin- 
das are the same as husband's without distinction, the 
tame must have been intended as between a daughter 
and her father also If Dwari and Kula moan the iden¬ 
tical terms for husband and wife, they must mean that 
also for father and daughter." 

In Pratap Bahadur v. Lachmidhar Prasad, 49 

B rTu' L T R ,- - 3 ° afc p ' 137 (p - c ) - fch eir Lordships 
of ( the Judicial Committee observed as undor • 

„.u T T ,r .w rd f h i. ps Rgree with the °P iniou of Agar- 
wala J. that it has generally been understood that 

Kamalakar s view relating to succession to stridhan, in 

default of husband, in tho case of a woman married in 

the approved form, and in default of father in other 

in h , a -i h , fl heir . S °' busbnnd or folher succeeded 

L^tg der 3ld d ° WD ,he text relat 

iog to the succession to the property of a male.” 

In Mayne’s Hindu Law, in 8. 624, it is observ- 
ea os under: 

"On failure of her husband's heirs, her own blood rela 
tione are entity to suceeed; in other words he moth r 
to father and m fair default, their nearest kTnsmen 

and heirs in order, by rule of propinquity." 

It is thus evident that in default of husband’s 
heirs, father and mother, nearest kinsmen and 
heirs of a woman married in an approved form 

heira of her mofcber and 
, the 0rde / °J P r °P in( ] ui ty- Id this order, 
daughter s rons of the father are entitled to suo- 
Hpd m preference to his brother. Thus when a 
Hindu woman, married in an approved form dies 
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childless and there are no heirs in the husband’s 
family, her sister’s sons who are the daughter s 
sons of her father are entitled to succeed in pre¬ 
ference to her paternal uncle who is her father’s 
brother. If a woman is married in an unapproved 
form, her property goes to her mother, then to 
Rer father and then to the father’s heirs and then 
jto the husband’s heirs. 

The main distinction in the matter of succes¬ 
sion between the case of a woman marrying in 
an approved form and in an unapproved form 
dying childless is that in the former case hus¬ 
band and his heirs succeed in preference to mother, 
father and their heirs. When there are no hus¬ 
band’s heirs nor mother nor mother’s heirs and 
the question is whether a paternal uncle or a 
sister’s son is entitled to succeed, both being 
Sapindas of the father, the question whether a 
woman is married in an approved form or un¬ 
approved form becomes immaterial. When a 
woman has died childless and there is neither 
husband nor any heir in the family of husband, 
nor a brother, nor a mother nor a father, the 
succession to the property of such a woman and 
to the property of a maiden is the same viz. 
father’s heirs in the order of propinquity. Hence 
in case of a maiden, it was held that her heirs, 
failing brother, mother and father, are her father’s 
heirs vide Meghjee v. Anant , 50 Bom. L R. 274. 

The important fact to be noted is that when 
blood relations of a woman are to be considered, 
she could not be regarded as a proposita but her 
husband or her father are to be so regarded. In 

Meghjee s case , Lokur J. observed as under : 

"Had Chaturba herself been regarded ss the proposita, 
Hiralul (husband’s brother) would have been her heirs, 
as her nephews (husband’s nephews), though Sapindas, 
would be one degree more remote. But Himatlal 
(husband) was deemed to be the propositus, ns Chaturba 
had merged in him, and so her heirs were held to be the 
heirs to her stridhan property. By parity of reasoning 
both Anta and Ananta must be held to have succeeded to 
Ahilya’s stridhan as 6he was married in an approved 
form and they are both her father's heirs under Mayu- 
kha Law.” 

The conclusion is therefore clear that failing 
husband, heirs in husband’s family, mother and 
father, the property of childless Devkabai would 
devolve on her father’s heirs and according to 
both Mayukha and Mitakshara succession, respon¬ 
dents 2 to 4 who are daughter’s sons are entitled 
to succeed in preference to appellant 1 who is the 
brother of Aju; and the question whether Devka¬ 
bai was married in an approved form or un¬ 
approved form is immaterial. 

[14] Result is that the appeal, in so far as it 
relates to the house, field, movables and one 
ornament of Devkabai fails. I agree with the 
lower Court in holding that there was no satis¬ 
factory evidence to show that the other ornament 
belonged to Velanbai. The appeal therefore fails 
entirely. The only question left for consideration 
is about the order as to costs made by the lower 
Courts under S. 35-A, Civil P. C., against the 


appellants. In para. 27 of their written statement, 
the respondents stated that the appellants un¬ 
successfully tried to get the complaint of theft filed 
by them stayed and therefore they filed tbe suit 
to shield the illegal act. It was not stated’that the 
suit was false or vexatious to the knowledge of 
the appellants. Having regard to the important 
question of law considered so far as appellants’ 
alternative case is concerned, it could not be said 
that the suit was vexatious. The lower Court 
seems to have been much impressed with the fact 
that- appellants had taken forcible possession of 
the property on the death of Velanbai. That fact 
was hardly sufficient for a finding that the suit 
was false or vexatious to the knowledge of the 
appellants. Hence, that order must be set aside. 
The following order is therefore made. 

[15] The decree passed by tbe lower Court 
except order as to special costs is confirmed and 
the appeal is dismissed with costs. The order of 
the lower Court for payment of Rs. 200 as com¬ 
pensatory costs under s. 35-A, Civil P. 0. is 
set aside. 

D.H . Order accordingly . 
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Ramniklal Nanalal—Applicant v. Shah Prart - 
lal Nanchand—Non-Applicant. 

Criminal Misc. Applo. No. 7 of 1951, D/• 17-4-1952. 

(a) Contempt of Courts Act (1926), S. 2 (l)—Appli¬ 
cation under—Who can make. % 

It is not necessary that the High Court be moved by 
the Public Prosecutor for taking action. Where the 
alleged contempt is constituted by an article regarding 
a tending criminal trial, the complainant in that ciuse 
may move the Court. [Para 4] 

Anno. 0. O. Act, S. 2, N. 2. 

f(b) Ccntempt of Courts Act (1926), S. 2(1)-Con¬ 
tempt of Subordinate Court— Kutch Judicial Com¬ 
missioner's Court—Jurisdiction of, to commit. 

The Kutch Judicial Commissioner's Court which is 
established under the Kutch Province (Courts) Order, 
1948, had no power, authority and jurisdiction to commit 
for contempt of Subordinate Courts till the Constitution 
of India came into ePect. Under Art. 215 of the Consti¬ 
tution every High Court is a Court of record and has all 
the powers of such a Court including power to punish 
for contempt of itself. Under the Judicial Commissioners’ 
Courts (Declaration as High Courts) Act, 1950, Art. 215 
16 made applicable to the Courts of the Judicial Commis¬ 
sioner. Thus from 26-1-50 from which date the Judicial 
Commissioners' Courts (Declaration as High Courts) Act, 
1950, came into force, the Kutch Court as the Court of 
record possessed powers, authority and jurisdiction to 
commit for contempt of Subordinate Courts. [Para 4] 

Anno. C. C. Act, S. 2, N. 1. 

(c) Contempt of Courts Act (1926), S. 26 - Repeal of 
Act by Act 32 of 1952-Effect of, on offence already 
committed—(General Clauses Act (1897), S. 6)# 

Though tbe Contempt of Courts Act, 1926, is repealed 
by the Contempt of Courts Act (XXXII [82] of 1950), the 
latter Act provides that S. 6, General Clauses Act, 1897 
applied to the repeal of the old Act. Result is that for 
contempts committed prior to the c.mmeneement of new 
Act, action could be taken under the old Act. [Para 5aJ 
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(d) Contempt of Courts Act (1926), S. 1—Contempt 
—What is — Publication of article tending lo pre¬ 
judice fair trial of pending case. 

A filed a complaint agaiust D for defamation by pub¬ 
lishing an article alleging that A had pulled the braid of 
B's wife in a public meeting. During tho pendency of the 
case B published another Article referring to that inci* 
dent and suggesting that A was ‘a goouda hired by con¬ 
gressmen to pull the braids of ladies’. On an application 
by A to commit B for contempt; 

Held that 6 uoh a publication was prejudicial as it 
tended to prejudice fair trial of the case by influencing 
the mind of the publio and aho of the Court against the 
applicant and hence constituted contempt of Court : 
A. I. R. 1953 Cal. 258; A I. R. 1929 All. 81; A. I. R 
1945 Lah. 205 and A. I. R 1941 Oudh 399, Eel. on. 

[Para 7] 

Anno. C. 0. Act, S 1. N. 3, Pt. 11. 

(e) Contempt of Courts Act (1926), S. 1-Intention 
— Whether necessary ingredient of offence of con¬ 
tempt. 

Intention is not the gist of the offence of contempt. 
What is to be seen is the effect of the offending publica¬ 
tion. Absence of an intentioa may, however, be consi¬ 
dered in deciding the final order. [Para 8 ) 

Anno. 0. C. Act, 8 . 1 , N. 3. 


[ 2 ] The applicant alleged that Shri Pranlal, to 
be hereinafter referred to as ‘ non-applicant’, had 
published in his paper dated 19-5-1951, the follow¬ 
ing matter defamatory of the applicant : 

“A clerk named Ramnik of Congress leader Manharrai 
Mavjee Mehta, Hakla and Kfcengar came forward under 
the pretext of asking questions and . . . the man of the 
Congress leader Manharrai Mavjee showed temerity to 
pull braid of his wife (of Shri PraDlal).” 

The applicant, therefore, filed a complaint against 
tho non-applicant in the Court of the Magistrate 
First Class, Bhuj for an offence punishable under 
S. 500, Penal Code while that case was pending, 
the non-applicant published in the issue of his 
paper dated 18-12-1951, the following matter ; 

“In the Capital, at the time of Municipal Election, had 
not Congressmen got braid of a woman pulled through 
their Gundas." 

The applicant submitted that the writing pub¬ 
lished tended to obstruct or interfere with due 
course of Justice and thus amounted to contempt 
of that Subordinate Court. 


(f) Contempt of Courts Act (1926), S.2(3)-Applica¬ 
bility. r 

There is no bar to the taking cognizance of the con- 
erapt even though pritna facie it may be actionable as a 
distinct offence under the Penal Code. Thus a libel 
punishable under the Penal Code-can be dealt with, if it 
amounts to interference with justice, under the Act, Case 
law referred. fp 9 , 

Anno. 0.0. Act, S. 2, N. 6 . 1 J 

J£j;r temp, e 01 C ° UrtS Ae * ( 1926 >- S - 3-Contempt 

by newspaper—Sentence. Y 

Though the punishment for contempt by newspapers. 
>a mot,, severe than punishment for contempt by an 

Mntemnt°‘ tli!0n V at V** 6ftD1B tim6 th ® f * ct tho 
consideration*: ““ lntenti ° na ' ° D6 haS to be take “ int0 

tv™ w hat 83 ‘u’t 45 lor tbe first time that a oas « of this 

hTt ^.ction S ° rC ‘J 1 ® ° 0Urt and il did “Ot appear 
HilAn 1 ., f ? r o c0ntem P t waa even taken by the 
Highest Court of the State before integration it was not 

tempt by t0 ^ his con- 

tence of l 6 6 or the u “<Jergoiag of a sen- 

a^epti. P “ ment a “ d the ““qualified apology was 

Anno. 0. 0. Act, S. 8 , N. 1 . [Para 11J 

*p%tt Mehla ~ f0r dpPhCan ‘ : D ■ P Joshi ~ f° r Non- 

(§ E 

Ll f J 929 Ah- 81 : (30 Cri. L. j. 217) G 

A.I.R. 1945 Lah. 206 • (47 fjri r j u«\ 

’98 IS * 10*0 PAt * 142 : (34 Cri * J- 770). 9 

( 3 A.I.B. 1938 Pat. 204 : (12 Pat. 172). 

men^r ShrTp hi8 i i8 ! w appIicat *° n for c °mmit- 
Printer .nS p ^ tf 1 Na t nohand Shfth - Editor, 


[3] The non-applicant who was served with a 
notice to show cause filed a written statement 
raising the following contentions : (i) Tbe appli¬ 
cant was not entitled to make this application, 
(ii) This Court has no authority to punish for 
contempt of a Subordinate Court, (iii) There was 
nothing in the writing which might interfere with 
or prejudice fair trial of the case, (iv) There was 
no intention to interfere with or prejudice fair 
trial of the case. At the end a reserved though 
unqualified apology was tendered to the Court. 

[4j There is no substance in the first contention. 
The applicant as the complainant in the pending 
criminal case was vitally concerned in making 
this application. It is not necessary that this 
Court be moved by the Public Prosecutor for 
taking action in the matter. Any person concerned 
like the applicant oan move this Court for com¬ 
mitment. 

[5] The question about authority of this Court 
to commit for contempt of a Subordinate Court is 
important as this is the first case coming before this 
Court since the Court was established in the 
month of December 1948. The application was 

2?,* r, aer f ‘ he *“‘“■1* <Ws Act (12 o t 

1926). Before the Act was passed, the High Courts 

nf qHhL” 6r f CI8 n d P ? W6r t0 COmmifc for contempt 
of Subordinate Courts, as Courts of record The 

and lS H 8SSed l ° re9 ° lvG doubts and t0 define 
and limit the powers exercisable by High Courts 

2* Sjf °° urt91n Punishing contempts^ Court 

Sub-section (i) of s 2 provided that fc. , Coart C g 

bave U aud ex?r 0 ist a | b |l ,9hed by LefcteraP ^nt shall 
and • the same Jurisdiction, powers 

and authority in respect of contempts of Courts 

subordinate to them as they had and exerS in 

Tudioial Co°m° f themselve3 - Th « Courts of 
Judicial Commissioners, existing at fcW f«'m» 

pZltT* Hi f h Courts established by Letters 
Patent had under the Act no power to commitS 
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contempt- of subordinate Courts: llirabai Mt. v. 
Mangai Chand , A. I. R. 1935 Nag. 4G. This Court 
was established under the Kutch Province (Courts) 
Order 1943. That order was made under the 
Extra Provincial Jurisdiction Act, 1947. In the 
order it was not provided that the Court- of Judi¬ 
cial Commissioner Kutch shall be a Court of 
record. In the Assam High Court Order, 1948, it 
was provided that the Eigh Court for the Pro¬ 
vince of Assam shall be a Court of record. The 
position remained the same even after the Act 
was applied to the State of Kutch \mder the 
Kutch Application of Laws Order, 1949. The said 
Order, provided a rule of construction under which 
the expression ‘Sigh Court' meant theCouit of 
Judicial Commissioner, Kutch. But the Act gave 
legislative recognition to exercise of power, autho¬ 
rity and jurisdiction as existed and were exercised 
by Bigh Courts. Thus this Court, from the date 
of its establishment had no power, authority and 
jurisdiction to commit for contempt of Subordi¬ 
nate Courts till the Constitution of India came 
into effect. Article 215 of the Constitution provides 
that every Eigh Court shall be a Court of record 
and shall have all the powers of such a Court 
including power to punish for contempt of itself. 
Under the Judicial Commissioners’ Courts (De- 
claration as High Courts) Act, 1950, Art. 215 was 
made applicable to the Courts of the Judicial 
Commissioner. Thus from 2 G -1 50 from which date 
the Judicial Commissioners' Courts ^Declaration 
as High Courts) Act, 1950 came into force, this 
Court as the Court of record possessed powers, 
authority and jurisdiction to commit for contempt 
of Subordinate Courts. 

[5a] The learned-pleader for the non-applicant 
relied on the fact that the Act of 1926 was repealed 
by Act of 1952 (Contempt of Courts Act, XXXII 
[32] of 1952) and it was contended that no action 
for alleged contempt committed before the 9aid 
Act came into force could be taken. Though by 
the new Act, the old Act was repealed, it was 
provided that S. 6, General Clauses Act (X ClOl of 
1897) applied to the repeal of the old Act. Result 
is that for contempts committed prior to the new 
Act coming into force, action could be taken under 
the old Act. Reliance was also placed on the fact 
that in the definitions in S. 2 of the new Act, it was 
specifically provided that High Court meant and 
included the Court of the Judicial Commissioner 
and it was contended that this Court had no such 
power, authority or jurisdiction before the new 
Act came into force. Though, according to Adapta¬ 
tion of Laws Order, High Courts in Sub-s. (l) of 
S. 2 of the old Act meant High Courts of Part A 
States, on application of Art. 215 to the Court of 
Judicial Commissioners, this Court became the 
Court of Record entitled to all powers of such a 
Court. This Court therefore bad all the authority, 
power and jurisdiction conferred on High Courts 
of Part A States under Art. 215 of the Constitution. 
I therefore hold that from £ 6-1 '0, this Court got 


authority, power and jurisdiction to commit for 
contempt of Subordinate Courts. 

[6] It is evident from both the publications read 
together that relerence to the iicident of pulliDg 
braid in the second publication was the same 
mentioned in the first publication. It follows that 
the person meant as ‘Goonda hired by Congress, 
meu’ was the same mentioned in the first 
publication as person who had temerity to put 
the braid. It is therefore clear that the Goonda 
referred to in the second publication was tbe 
applicant. These publications having been ad¬ 
mittedly made, the question to be considered is 
whether the second publication tended to preju¬ 
dice the fair trial of the case. The fact that the 
non-applicant was the author of the second pub- 
lication and the fact that he was being prosecuted 
for the first publication establish other ingre¬ 
dients against him. Speeches or writings may 
tend to defeat ends of justice. One of the ways of 
doing it is to comment on pending proceedings, 
speeches, or writings misrepresenting the pro¬ 
ceedings of a Court or prejudicing the public for 
or against a party are contempts. In In the matter 
of Sudhir Chandra , A. I. R. 1952 Cal 258, Harries 

C. J. defined contempt as under : 

“It is extremely difficult to define the term 'contempt 
of the Court'. Generally, however, it may be said to be 
constituted by any conduct that leads to bring the 
authority and administration of law into disrespect or 
disregard or to interfere with or prejudice the parties 
litigating or their witnesses during litigation.” 

In In re Ganesh Shankar , A.I.R. 1929 ALL. 81, it 
was held that a prejudicial article was one which 
was calculated to influence the mind of not only 
the prosecution witnesses in the case but also of 
general public and was therefore prejudicial to 
the fair trial and which was written with the 
object of prejudicing the public against to the 
merits of the prosecution. Even abusing of parties 
to a pending case was held as tending to contempt: 
Emperor v. Ehtishal (hand, A. I. R. 1945 Lah, £00. 
In Anis Ahmed Abbasi v. Hakim Oari t A. I. R. 
1941 Oudh 399, a complaint of defamation was filed 
against a person as the complainant was styled ‘king 
of liars’ in a publication made by the accused. 
During the pendency of the case the complainant 
made a publication that the article objected to 
was published on account of enmity implying that 
the fast stated in the article was not true. It was 
held that this would prejudice the public and the 
Court and thus constituted contempt though not 
of a serious kind. 

[?J With respects, this Court accepts and 
follows the principle of law stated in the preced¬ 
ing para. It is evident that one of the facts to be 
considered by the Court trying the criminal case 
is whether the applicant had pulled or attempted 
to pull braid of the lady referred to in the arti¬ 
cle. What the non-applicant did was to affirm 
the correctness of the said fact which was sub 
judice. 6uch an affirmation tends to prejudice the 
public and the Court against the applicant. The 
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artiole was written with the object of prejudicing 
the general public against the applicant and as 
suoh it is bound to bo prejudicial to the fair trial 
of the oase. The public was asked to accept as 
true the fact that the applicant had pulled braid 
of the lady. There was further prejudice created 
by styling the applicant as a Goonda. It was stat¬ 
ed that the applicant was a gconda mercenary 
employed by Congressman to do such a mean 
act. Such a publication must be hold prejudicial 
in that it tended to prejudice fair trial of the case 
by influencing the mind of the public and also of 
the Court against the applicant. I therefore, find 
that publication objected to, interfered with or 
prejudicial to the fair trial of the case. 

[8] It was contended that the non.applicant 
had no intention to commit contempt. Intention 
is not the gist of the offence of contempt. What 
is to be seen is the effect of the offending publi¬ 
cation. It appears from the artiole read as a 
whole that the idea was to run down the political 
opponents in an election campaign. It is to be 
noted that in the entire article there is only one 
single sentence relating to the applicant. Even 
then the congressmen were the object of direct 
criticism. It may therefore bo accepted that the 
non-applicant might not have any intention to 
commit contempt. This is a fact which may well 
be considered in deciding the final order to be 
made. But for deciding the principal question, 
tho relevant thing to be considered is whether the 
objected publication tended to prejudice fair trial 
of the case. 

(9) Next question to be considered is whether 
sub-8. (8) of S. 2 of the Act raises a bar to the 
tab, og cognizance of the offence by this Court. 
The question is considered on the assumption 
that publication is prima facie defamatory.*’ It 
was contended on behalf of the applicant that the 
said sub-section provided only for offence of con¬ 
tempt punishable under the Indian Penal Code 
and not f°r othM offences punishable under the 
said Code A libel punishable under the Indian Penal 

. de oan be dealt with, if it amounts to interference 
with justice, under the Act. The contention that it 

ZM 0t ®° L do ?® ' 3 ba8ed on the view expressed 
by the Allahabad High Court in Ziaul uLn v. 

A< L Rl 1935 AW. 896. In a latter 
case AHahahad High Court bad expressed a cent- 

22 V ; Ja ° annath Prasad, A.I.R. 

Conrte Fit Patna aDd the Lahore H>'gh 

arts held that the bar to sub-s (8) of s 2 was 

meant for offences punishable as contempt' under 

1 I B Kaulathia v - Em **ror, 

/X,' f p 1988 , Fat - 142 - Jnanendra Prasad v. 

ColemnJTr r.?' 1933 Pat ' 204 and Bennett 
L Co ^ Ltd - 7: G - S ‘ Mongo, A. I. R. 


£ decide it* % "2 ^ Wa9 £onnd unnecessary 

* J d ? * S,nc . e fch6n the old Act was repealed 


in iv. . " uo ace was renei 
the new Act, the provisions of sub-s. 


(8) 


of S 2 are reproduced. The legislature is presu¬ 
med to be aware of the judicial interpretation 
placed on sub-s (3) of 9. 2 by the High Courts 
and of the fact that the Judicial Committee had 
expressed no opinion on the question. When the 
sub-section was reproduced in the new Act, it 
must be held that it was reproduced in the sense 
in which it was interpreted by the High Courts. 
It must therefore be held that there is no bar taj 
the taking cognizance of the contempt even though 
prima facie it may be actionable as a distinct* 
offence under the Indian Penal Code. 

ClO] Thus on consideration of facts and circum¬ 
stances of the case and of law on the subject. 
I have no hesitation in comiDg to the conclusion 
that the impugned publication dated 18 12-5L 
tended to prejudice the fair trial of the case in 
respect of the first publication and that the non- 
applicant is guilty of contempt of a subordinate 
Court. 

Ill] Next question to be considered is the order 
to be made in the case. At the end of his written 
statement, the non-applicant has tendered a reser¬ 
ved but unqualified apology. Punishment for con¬ 
tempt by newspapers is more severe than 
punishment for contempt by an ordinary cifci 
zen. At the same time the fact that the contemp' 
was not a serious one and the further fac 
that the contempt was not an intentional on 
have to bo taken into consideration. This i 
for the first time that a case of this typo 
has come before this Court and it does not 
nppear that an action for contempt was ever 
taken by the highest Court of the State before 
integration. I do not therefore consider it ex- 
pedient to compel the non-applicant to purge 
his contempt by payment of a fine or the under, 
going of a sentence of imprisonment. At tho eame 1 
time, I may make it clear that this Court will 
not brook any contempt of the subordinate Courts 
and will exercise authority, power and jurisdiction 
for their protection in fit oases by imposing sen- 
ences of imprisonment or fine. I therefore accept 
the apology tendered but direct the non-applicant 
to pay costs of tho applicant. 

Cl 2 ] The non-applicant is found guilty of con- 
tempt in respeot of his publication dated 18 - 12 - 51 . 

aP -°'? g v y t6ndered him is accepted. No 
action is taken against him but he is directed to 
pay applicant s costs. 

B/D.R.R. Order accordingly. 
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Where in n suit for recovery of money on the basis of 
a Sbata, the plaintiff did not aver in the plaint that the 
eause of action arose in Kutch as money was to be paid 
in Kutch but merely alleged that he had served a notice 
of demand in Kutch which allegation he failed to prove, 
he is not entitled to urge that the cause of action arose 
in Kutch in the absence of specific averment to that 
effect in the plaint, the reason is that a case not speci¬ 
fied in the plaint on the place of cause of action cannot 
be surmised at the time of arguments: A.I R. 1950 Kutch 
60, Bel. on. [Para 6] 

Anno. Civil P. C., 0. 7, R. 1, N. 8. 

(b) Civil P C. (1908), S. 20—Suit for money—Fact 

that defendant has property witbin the jurisdiction of 
Court cannot give jurisdiction to Court : A.I.R. 1952 
Kutch 27, Disting. [Para 7] 

Anno. Civil P. O., S. 20, N. 2. 

(c) Civil P. C. (1908), S. 20, Expl. 1 — Temporary 
and occasional residence. 

Temporary residence is no residence for the purposes 
of S. 20 of the Cede except that for a cause of action 
arising during the temporary residence, it is so regarded 
by virtue of explanation I to that section. It follows 
that a person actually and voluntarily residing in 
Bombay cannot be held to be actually and voluntaiily 
■esidirg in Kutch merely because he happens to visit 
Kutch on occasions and stays in his house for some time: 
Civil Revn. Appln. No. 6 of 2004 (Kutch), Bel. on; Case 
law referred. [Para 9] 

Anno. Civil P. C., S. 20, N. 4, 6. 

J. O. Vaidya —for Applicant; if. II. Dholahia —for 
Opponent. 

REFERENCES : Courtwar/Chronological/ Paras. 

(•24) A.I.R. 1924 All. G69 : (79 Ind. Cas. 567). 10 

(’30) A I.R. 1930 Cal. 347 : (57 Cal. 65). 10 

(•41) A.I It. 1941 Cal. 670 : (I.L.R. (1941) 1 Cal. 490). 10 

(’47) Civil Revn. Appln. No. 6 of 2004 (Kutch). 9 

(’49) A.I.R. 1919 Kutch 5. 9,10 

(’50) A.I.R. 1950 Kutch 66. 6 

(’51) Civil Revn. Appln. No. 115 of 1951 : (A. I. R. 1952 
Kutch 58). 9 

(’51) Civil Revn. Appln. No. 22 of 1951 : (A, I. R. 1952 
Kutch 27). 7, 8, 9 

('51) Cognate Civil Revn. Appln. No. 79 of 1951 (Kutch). 

10 

fS3) A I.R. 1933 Lah. 120 : (143 Ind. Cas. 357). 10 

Order.— This is an application for revision of 
an appellate decree in Miscellaneous Appeal No. 6 
of 1951, confirming an order for return of plaint 
in Suit No. 14 of 1951 for presentation to the pro¬ 
per Court made by the Subordinate Judge, 
Mundra. 

[2] The applicant brought Suit No. 14 of 1951 to 
recover Rs. 2600 for principal and interest on the 
basis of a khata executed by the opponent in 
Bombay. In the plaint it was alleged that the 
cause of action arose in Kutch State by service of 
a notice on and by institution of a suit against 
defendant on 27-11-1949. It was further alleged 
that defendant was a resident of Kutch and had 
property in Kutch. 

[3] Defendant stated that for last 40 years he 
was residing in Bombay where he was carrying 
on business. He denied having been served with a 
notice by the applicant. He further denied resid¬ 
ing in Kutch. He admitted that he had a house 
in Kutch but he stated that ho was not residing 
in it. Defendant, therefore, contended that the 
trial Court had no jurisdiction to entertain the 


A. I .It 

suit. It is not necessary for the disposal of this 1 
application to state other contentions raised by the 
defendant. 

[4l The Mundra Court tried the question of 
jurisdiction as a preliminary issue and held that 
it had no jurisdiction to hear the suit. It, there- 
fore, ordered the plaint to be returned for presen. 
tation to the proper Court. The District Court on 
appeal confirmed the order of the trial Court. The 
applicant has, therefore, approached this Court in ^ 
revision. 

( 5 ) It was contended before mo that as money 
was to be paid in Kutch, the cause of action arose 
in Kutch and hence the trial Court had jurisdic¬ 
tion to hear the suit. It was further contended 
that defendant had two places of residence in 
Bombay and also in Kutch. 

[6] As regards the first contention, it is evident 
that plaintiff had not averred in the plaint that 
the cause of action arose in Kutch as money was 
to be paid in Kutch. It was contended that a 
demand was made by notice in Kutch. Defendant 
had denied having been served with a notice. 
Plaintiff did not produce and prove the notice. 
Plaintiff had thus failed to show that money was 
demanded in Kutch. It does not appear how insti¬ 
tution of a provious suit for a different claim 
would give a cause of action for institution of this 
suit in Kutch. Reliance was, however placed on 
the recitals in the khata that money was to be 
paid 'Desh Pardesh’ and it was contended that as 
money was to be paid in Kutch, the trial Court 
had jurisdiction to entertain the suit. The obvious 
difficulty in the plaintiff’s way was that ho did 
not aver in the plaint that cause of action arose 
in Kutch as money was to bo paid in Kutch. In 
ManekDevjeex. Ratanbai Khetu, A.I.R. 1950 Kutch 
66, this Court observed that a case not specified 
in' the plaint on the place of cause of action could 
not be surmised at the time of arguments. These 
observations apply to the facts of the present case. 
The applicant is, therefore, not entitled to urge 
that the cause of action arose in Kutoh in the 
absence of specific averment to that effect in the 
plaint. 

[7] Another contention urged was that the de¬ 
fendant had property in Kutch and hence that fact 
gave jurisdiction to the Court. In Velji Bharmal 
v. Samji Punja, civil Revn. Appln. No. 22 of 1951, 
this Court observed that the fact that defendant 
had property in Kutch was hold sufficient to give 
a Court of Kutch State jurisdiction. This obser¬ 
vation was made in a case governed by the Civil 
Procedure Code of the Kutch State. The present 
case is governed by the Civil Procedure Code, Act 
V [5] of 1908 which was made applicable before the 
suit was filed. This contention therefore fails. 

[8] Lastly it was urged that the trial Court had 
jurisdiction on the ground of residence of the do- I 
fendant. It appears from the eyidenco led in the* 
case that defendant was the original resident of\ 
Kutch. He is residing for number of years last in 
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Bombay where he carries on business. He has 
got a house in his native place Samagogha. He 
visits Samagogha on occasions and when he visits 
Samagogha, ho stays in his house. From these 
facts it could not have been denied that at the 
time of the commencement of the suit defendant 
was actually and voluntarily residing in Bombay. 
It was contended that a person might have more 
than one place of residence in different places and 
w that defendant had one place of residence in 
Bombay and another place of residence in 
Samagogha. Reliance was placed on the doctrine 
of animus reverlendi and also on a deoision of this 
Court in Velji Bharmal v. Shaviji Punja , civil 
Revn. Appln. No. 22 of 1951, in which the conten¬ 
tion that the Court had no jurisdiction was not 
accepted. 

[9] The question whether a person actually and 
voluntarily residing in Bombay or in any place 
outside Kutch can be said to be also actually and 
voluntarily residing in Kutch has arisen before 
this Court in some decided cases. In all such 
cases, the cause of action had arisen out of Kutch. 
The question of a permanent and a temporary 
residence could not arise in such cases. Reason is 
that in such cases, cause of action had not arisen 
during the temporary residence of the defendant 
in Kutch. In fact temporary residence is no resi¬ 
dence for the purposes of S. 20 of the Code except 
that for a cause of action arising during the tem- 
„ porary residence, it is so regarded by virtue of 
explanation I to that section. It follow's that a 
person actually and voluntarily residing in 
Bombay cannot be held to be actually and volun¬ 
tarily residing in Kutch merely because he hap¬ 
pens to visit Kutch on occasions and stays in his 
house for some time. It was so held by this Court in 
ihe earliest case on the subject decided vide Hira - 
chand y. Maneckjee , civil Revn. Appln. No. 6 of 
2004 (Smt). In that case defendant who was actually 
and voluntarily residing outside Kutch had a resi¬ 
dential house in Kutch which he seldom visited 
for specific purposes. The same question arose in 
Murarjee v. Jayant Trading Corporation , a. i. r. 
1949 Kutch 5. In that case the facts were that 
defendants had their permanent residence in 
Kutch. They resided in Bombay for business pur¬ 
poses. They visited Kutch every year and resided 
for some time in their house there. It was hold 
that defendants had two places of residence, one 
in Kutoh and other in Bombay. The principle of 
law to be deduced from this case is that a person 
who is a resident of Kutch and who lives outside 
iiutch for business or service but returns back to 
Kutch every year and lives in his residential 
house for some time of the year, is actually and 
l voluntardy residing both outside Kutch and in 
t Kutch. The third case in which the question arose 
lrL^ e -? tl0n in Dhan 3eeMonshi Verjang v. 

ST«! 0l 7 ll . Revn - Ap P ln - No * 116 1951. In that 

case the facts were that defendant who was the 

resident of Kutoh had gone to Bombay for busi. 


ness 4 years before the suit. His family members 
used to reside in Kntch in bis residential house. 
Defendant used to visit his family members from 
time to time. It was held that defendant had two 
places of residence in Kutch and in Bombay. The 
principle of law to be deduced from this case is 
that an original resident of Kutch residing out 
of Kutch for business or service but keeping his 
family members in his residential house in Kutch 
and visiting Kutch and living in his house with 
his family members from time to time is also 
actually and voluntarily residing in Kutch. Last 
case in which the question arose is Velji Bharmal 
v. Shamji Punja, Civil Revn. Appln. No. 22 of 1951. 
The facts found in that case were that defendant 
had a place of residence in Kutch. His wife used 
to reside in Kutch in that residential house. De¬ 
fendant was living in Bombay doing business for 
last 30 years. Defendant used to visit and stay in 
his residential house from time to time. At first 
sight it may appear that the facts in this case are 
similar to the facts found in Hirachand v. 
Maneckjee. But the distinction is that the family 
members of the defendant were residing in Kutch 
in his residential house and that his visits to Kutch 
were not only on specified occasions. He visited 
Kutch to meet his family members and stayed 
with them. The doctrine of animus reverlendi can 
properly be applied to such cases. The principle 
of law to be deduced is the same as stated while 
considering the case of Dhanji Monshi Verjang v. 
Shah Jivraj. The facts found in the present case 
attract applicability of the principle decided in 
Hirachand v. Maneckjee. Defendant cannot 
therefore be held to be actually and voluntarily 
residing in Kutch. 

[l0] In view of the conclusion arrived at in the 
preceding para, it is unnecessary to consider in 
detail the decided cases of other High Courts 
cited at the Bar. In the case of Bhagat Singh v. 
Dewan Jagbir, A. I. R. 1941 cal. 670 in which the 
principle of animus revertendi was not accepted, 
it was found as a fact that defendant had given 
up Wazirabad as his place of residence and had 
no intention of returning. The other observations 
made in the case are quite consistent with the 
principal fact found as stated above. The question 
considered in Municipal Board of Bareilly v 
Hafiz Alabaksh A. I. r. 1924 ALL. 669 is whether 
a person carrying on business is deemed to reside 
at the place or at the place where for rest or re¬ 
creation or family ties, he occasionally returns 
to the family house. Hence the question consi¬ 
dered m that case is an admitted fact in the pre¬ 
sent case that defendant actually and voluntarily 
resides m Bombay. In cognate civil Revn. Appln. 
No. 79 of 1951 cases reported in Sitanath Bhadra 
v. Jatindra Nath, A.i.r. 1930 Cal. 347 ; Nur Din 
v. Khan Din a.i.r. 1933 Lah. 120 and Murarjee 

T±r ^% C ^ra t ion, A.l. r. 1949 Kutoh 
were cited. The Calcutta case was decided under 
explanation I to S. 20 , Civil P.O. The Lahore case 


SO Katoh 

tos also similarly decided. Kutch ease has already 
been considered above. Thus there is nothing in 
ihe cases decided by other High Court which 
would induce me to adopt a view different from 
what was taken by this Court in the decided cases 
discussed in para. 0 above. 

(ll] Result is that this revision application 
foils. It is therefore dismissed with costs. 

B K.S Revision dismissed . 


A.I.R. 1952 Kutch 80 

Vakil J. C. 

Jadavji Mansang — Appellant v. Imlarji 
?a rshotta in—Respo nde n t . 

First Appeal N T o. 9 of 1951, D/- 26-4-1952. 

Court-lees Act (1870), S. 13-Applicability—Refund 
under inherent powers—(Civil Procedure Code (1908), 
S. 151, 0. 41, R. 23.) 

A BU\t was brought for dilution of a partnership and 
&r taking accounts. On 23-11-49. the District Court made 
% preliminary decree in that suit. That preliminary 
ie:ree was confirmed by the Judicial Commissioner’s 
Court on appeal. When the case went back to the trial 
Court, a question about liability for a silver bar was con¬ 
sidered by it and decided The trial Court made another 
preliminary decree incorporating therein the terms of the 
4rst preliminary decree together with its decision in 
respect of the silver bar. As defendant in that suit was 
wade liable for the silver bar, ho preferred an appeal. 
Plaintiff also preferred an appeal as defendant was not 
held liable to pay for the silver bar according to the 
current market rate. In both the appeals the following 
jrder was made by the Judicial Commissioner’s Court: 

‘'Result is that the preliminary decree dated 6 4-51 
aaadeby the Civil Judge (S. D ) is set aside as unnecessary 
in view of the preliminary decree dated 23-11-49 confirm- 
ad on appeal by this Court The suit is sent back to the 
lower Court for proceeding further with it and for its dis¬ 
posal in accordance with law". 

Held that no refund certificate could be i*sued under 
& 18, Court-fees Act. Where a preliminary decree is 
erroneously made on decision of a point which cannot be 
regarded as a preliminary point, it cannot be 6aid that 
the Euit is disposed of on a preliminary point. Thus in 
lie present case the suit was not disposed of on a preli¬ 
minary point. Moreover/for application of S. 13, Court- 
fees Act, it is necessary that remand be made for a 
second decision by the lower Court. Disposal of a suit on 
a preliminary point is the first decision. Second decision 
contemplated i9 decision of the suit on remand on consi- 
dtration of other points involved. Where there is no 
disposal of a suit on a preliminary point question of 
second decision does not arise. Reason is that there are 
other points to be considered but the court erroneously 
make6 a-preliminary decree on decision of a point. 

Courts have got inherent powers to grant refund of 
»urt-fees apart from the provisions of Ss. 13, 14 and 15, 
Court-fees Act. The present appeals became infructuous 
is the Judicial Commissioners Court held that the second 
preliminary decree could not be made by the lower Court 
according to law. Appeals were preferred as the lower 
Court erroneously made a preliminary decree. When an 
appeal preferred against 'a preliminary decree became 
infructuous on the appellate Court holding that the lower 
Court erred in making a preliminary decreo, a refund 
certificate could be issued. An appeal otherwise properly 
preferred is to be heard on merits. If however it could 
not be bo done on the appellate Court holding that the 
preliminary decree was unneces arily passed, appellants 
cannot be penalised to bear court-fees paid by each other. 
In one sense, the appellants could be said to have been 


A.LB. I 

compelled to prefer appeals and pay court-fees due to a ! 
mistaken order of the Court resulting iu an unnecessary \ 
preliminary decree being dravn up The appeals having l 
become infru:tnous, a certificate for refund in the exercise 
of inherent powers must be issued iu the interest of 
justice. Case law discusse l. _ [Paras 5, 6, 7, 8) 

Anno Court fees Act, S. 13 N. 2, 3, 4; C. P. C., S. 151 
N. 4; 0.41 R. 23 K.S. 

L. Jj. Thacker— for Appellant ; S. U. Bhanshali—for 
Respondent; K. K. Chhaya . Govt . Pleader — for State 
Government. 

REFERENCES : Courtwar, Chronological/ Paras, i 
(*43) A I R. 1943 Bom. 50 : (I.L.R (1943) Bom. 25) 7,8 ' 
(’49) 51 Bom. L. R. G02 : (A.I.R. 1950 Bom. 4) 7 

(•34) A.I.R. 1931 Cil. 615 : (152 Ind. Cas 215) 8 

('34) A.I.R 1934 Mad 5G6 : (57 Mad. 1028) 8 

(’42) A.I.R 1942 Mad. 316 : (202 Ind. Cas. 122) 8 

(’49) A.I.R. 1949 Mad. 895 : (1949-1 Mad. L. J. 179) 8 

(’33) A.I.R. 1933 Oudh 170 (1) : (7 Luck. 593) 7, 8 

Order. — This is an application for refund of 
court-fees paid on tho memo of Regular civil 
First Appeal No. 9 of 1951. 

[-2] Regular civil First Appeal Nos. 9 and 10 of 
1951 were preferred against a preliminary decree 
dated 6-4-51 made by the Civil Judge (S.D.) Kutch, 
in Regular Suit No. 37 of Samvat 1997. In both 
the appeals the following order was made by this 
Court : 

' Result is that the preliminary decree dated 6-4-1951 
made by the civil Judge (S.D ) is set aside as unnecessary 
in view of the preliminary decree dated 23-11-1949 coo* 
firmed on appeal by this Court. The suit is sent back to 
the lower Court for proceeding further with it and for 
its disposal in accordance with law." 

[3] Suit No. 37 of Samvat 1997 was brought for 
dissolution of a partnership and for taking accounts. 
On 23-11-1949, tho District Court, Kutch, made a 
preliminary decree in that suit. That preliminary 
decree was confirmed by this Court on appeal. 
When the case went hack to the trial Court, a 
question about liability for a silver bar was consi¬ 
dered by it and decided. Tho trial Court made 
another preliminary dccreo incorporating therein 
the terms of the first preliminary decree together 
with its decision in respect of tho silver bar. As 
defendant in that suit was made liable for tho 
silver bar, he preferred civil Appeal No. 10 of 1951. 
Plaintiff preferred civil Appeal No. 9 of 1951 as 
defendant was not held liable to pay for tho silver 
bar according to tho current market rate. Plain¬ 
tiff valued his appeal at Rs. 1977-12-5 and paid 
court-fees on the memo of appeal ad valorem on 
the said amount. Defendant valued his appeal at 
Rs. 1464-7-0 and accordingly paid court-fecson the 
memo of appeal. 

[ 4 ] /Vs both tho appeals were disposed of in the 
manner stated in para 2 above, tho appellants in 
those appeals have filed applications for refund of 
court-fees under S. 13, Court-fees Act and under 
the inherent powers of this Court. A notice of 
these applications was given to tho State Govern¬ 
ment. The Government Pleader appearing for the 
State Government has opposed grant of refund J 
certificate. It was submitted that S. 13, Court-fees/ 
Act did not apply to the facts of the case and tbat^ 
tho Court had no inherent power to grant refund. 
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not a fit case for exorcise of inherent powers 

[ 5 ] First question to be considered is whether 
the appellants are entitled to a certificate under 
S. 13 of the Court-fees Act. That section makes 
imperative provision for rofund of court-fecs paid 
on momo of an appeal if a suit under appeal is 
remanded on auv of the grounds mentioned in 
o. 41, R. 23, Civil P. C., for a second decision by 
tho lower Court. Order 41, R. 23, Civil P. C.. pro¬ 
vides for remand of a case by the Appollate Court 
when the trial Court has disposed of the case upon 
a preliminary point. A case can be said to have 
l>cen disposed of on the decision of a preliminary 
joint when it is disposed of on one of the points 
arising in it without necessity of deciding other 
joints. 

From the facts stated in paras 2 and 3 above, it 
is evident that tho suit was not disjosed of on a 
jireliminary point. Where a jireliminary decree 
can bo made in a suit, the suit can be said to have 
been disposed of though a final decree is required 
to bo made thereafter.' But where a preliminary 
decree is erroneously made on decision of a 
joint which cannot be regarded ns a preliminary 
point, it cannot be said that the suit is disposed 
of on a preliminary point. Thus in the present 
case the suit was not disposed of on a preliminary 
jioint. 

[6] Moreover, for application of s. 13, Court 
Fees Act, it is necessary that remand be made 
fora second decision by the lower Court. Disposal 
of a suit on a preliminary point is tho first deci¬ 
sion. Second decision contemplated is decision of 
the suit on remand on consideration of other points 
involved. Where there is no disposal of a suit on 
a preliminary point question of second decision 
does not arise. Reason is that there are other 
.points to be considered but the Court erroneously 
linakes a preliminary decree on decision of a point. 
(Thus no refund certificate can he issued under 
IS. 13 , Court Fees Act. 

^ [7] Next question to be considered is whether a 

certificate of refund can be issued in the exercise 
of the inherent powers of the Court under S. 151 , 
C. P. C. The contention urged on behalf of the 
applicants is that they had to jirefer aupcals as a 
preliminary decree was drawn by the lower Court 
lheso appeals were not decided by this Court on 
merits as in tho opinion of this Court, the said 
preliminary decree drawn was entirely uncalled 
lor. It was submitted that this was a mistake of 
the Court and justice required that they should 
■frot suffer for the mistake of the Court. Tho learn¬ 
ed hovornment Pleader contended that apart from 
Cm proves of Ss. 13 , ,4 and 15 , Court Fees 
Act, the Court had no power to order refund of 
court-fees. 

, enS'oft h f aVG i Xei ' cised J nherent P° wers t0 ^ure 
1 by ^ medying ftn W- I*™*™ 

* l Bom ' L ' R ' 602 intend 
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jiowcr under S. 151, Civil P. C., to order refund of 
court-fees paid in cxcoss cither by mistake, inad¬ 
vertence or over-sight. In that caso excess of 
court-fees was paid due to erroneous decision of 
the Court which was subsequently set aside. In 
Ahmad Ebrahim v. Govt, of the Province of 
Bombay, A. I. B. 1043 Bom. 50. a certificate of suc- 
cesssion for the property in United Kingdom was 
applied for and granted. As the certificate became 
infructuous, refund of court-fees was granted. In 
Mahommad Sadig Alt v. Ali Abbas, A. I. B. 1933 
Oudh 170 ( 1 ), ajipeal was found wholly unnecessary 
and a certificate for refund was granted. Thus 
the contention that Courts have not got inherent 
jiowers to grant refund of court-fees apart from 
the provisions of Ss. 13, 14 nnd 1-5, Court Fees 
Act, cannot bo accepted. 

is] Next question for consideration is whether 
the present case should be regarded a proper one 
for exercise of inherent powers for grant of refund 
certificates prayed for by both the appellants. It 
was contended by the learned Government Plea¬ 
der that the exercise of the inherent powers of 
the Court was restricted by decided cases to those 
cases in which excess of court-fees was paid due to 
mistake, inadvertence or over-sight and reliance 
was placed on tho Province of Madras v. Andem- 
ma, A.I.R. 1940 Mad. 895. In that case, the Madras 
High Court held, following a previously decided 
case of that Court—that the Court could refund 
court-fees only—( 1 ) where the Court Fees Act is 
applied; ( 2 ) where there was an excess payment by 
mistake or (3) whero, on account of the mistake 
of a Court a party had been compelled to pay 
court-fees either wholly or in part. Those princi- 
ples were laid down in Chidambaram Chetliar 
In re, A. I. B. 1934 Mad. 5G6 wherein it wa 9 observ¬ 
ed that outside those casos the Court had no 
authority to direct a refund. 

One of the authorities cited when that case was 
heard is Mahommad Sadig Ali v. Ali Abbas 
A.I.R. 1933 Oudh 170 ( 1 ). In the Oudli case fact was 
that the appeal wus wholly unnecessary. The 
Madras High Court declined to follow J. C Gal 
staun x. Janki Nath, A.I.R. 1934 cal. 615 in which 
a certificate of refund was granted in an appeal 
held time barred on the ground that there was 
no want of bona fides on tho part of the petitioner. 
It is true that this is not a case in which oxcess 
payment is made due to mistake, iuadvertence or 
over-sight. In In re: Narayana Beddiar, A.I.R 1940 
Mad 316 payment of court-fees was not due to 

CnfrfT* ln , 0l f/'? nce t0 a wron g order of tho 

Tn 1 /p, he d - that " efund cou >d be granted. 
In Ahmad Ebrahtm v. Govt, of the Province of 

Bombay, A.I.R. 1943 Bom. 60, excess of court-fees 

was not paid nor was payment made under a 

ZrirfTfi f ki C0Urt ' Ref,,nd WflS 0rder ^ as 
the certificate became infructuous. 

Cour^^trr 18 beCt T ’ nfructuous as tliisl 
Court hold that the second preliminary decree' 
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could not be made by the lower Court according 
to law. Appeals were preferred as the lower Court 
erroneously made a preliminary decree. When an 
appeal preferred against a preliminary decree 
became infructnous on the appellate Court hold¬ 
ing that the lower Court erred in making a pre¬ 
liminary decree, a refund certificate could be 
issued. An appeal otherwise properly preferred is 
to be heard on merits. If however it could not be 
so done on the appellate Court holding that the 
preliminary decree was unnecessarily passed, ap¬ 
pellants cannot be penalised to bear court-fees 
paid by each other. It is true that the appellants 
should have guided the lower Court by submitting 
that on decision of the question of silver bar, a 
preliminary decree could not be passed parti¬ 
cularly when they were represented by pleaders. 
But it is doubtful that the lower Court who had 
directed that a preliminary decree be drawn 
would have accepted any such submission made. 

I hold on the authority of the Bombay case 
referred to above that the appeals having become 
infructuous, a certificate for refund in the exercise 
of inherent powers be issued in the interest of 
justice. In one sense, the appellants can be said 
to have been compelled to prefer appeals and pay 
court-fees due to a mistaken order of the Court 
resulting in an unnecessary preliminary decree 
being drawn up. 

[9] Result is that both the anplications are 
allowed and it is ordered that a certificate for 
refund of Rs. 125 being the court-fees paid on the 
memo of appeal No. 9 of 1951 be issued to the 
appellant. There shall be no order as to costs of 
the hearing of this application. 

BlD.TI. Application allowed. 
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Pur shot lam Gagubhai—Appellant v. Mamibai 
— Respondent. 

First Appeal No. 2 of 1951, D/- 27-6-1952. 

Civil P. C. (1908), O. 41, R. 2—Ground not set forth 
in memorandum of appeal—Leave of Court when may 
be refused. 

A ground not set forth in the memorandum of appeal 
cannot be allowed to be urged for the first time in appeal 
except when it is a question of law which can be consider¬ 
ed on facts already on record. Where, however, a plaintiff 
could have sustained an alternative case to avoid conse¬ 
quences of such a question of law urged and his defendant, 
instead of urging such a ground, tacitly consents to the 
plaintiff sustaining an alternative case the defendant will 
not be allowed to raise such a ground for the first time in 
appeal. [Para 5] 

(Note _The Court further refused to consider sno motu 

the point raised on the facts of the case.) 

Anno. C. P. C., 0. 41 R. 2 N. 4. 

L. L. Thacker — fur Appellant; K. -V. J lanhad — for 
Respondent. 

Order. _This is nn application under o. 41, 

R. 2, Civil P. C for leave to urge a ground not 
set forth in the mtmtrar.dum appeal. 


[ 2 ] The respondent sued the appellant for re. 
covery of rs. 6,555 on the allegation that she lent 
its. 6,000 to the latter at 6 per cent, interest on a 
hand note. The appellant denied having borrow, 
ed from the respondent rs. 6.000 as alleged and 
contended that the hand note being inadmissible 
in evidence, respondent's suit was liable to be 
dismissed. The appellant further stated by way 
of what he termed as alternative contention that 
respondent had given him a sum of rs. 6,000 for J 
investment at 6 per cent, interest but as he could 1 
not find any person willing to borrow money, he 
returned that sum to her. 

[3] On the pleadings set out in the preceding 
paragraph the trial Court framed five issues of 
which the first three are transcripted as follows: 

1. Is it proved that defendant borrowed Rs. 6,000 from 
the plaintiff ? 

2. Is it proved that (the piper), dated 9-9-1948 was 
inadmissible in evidence ? 

3. Is it proved that defendant returned Rs. 6,000 to 
the plaint ill ? 

The trial Court found the three issues set out 
above as under: (l) No, but it is proved that 
rs. 6.000 were given for getting interest realised ; 

( 2 ) Yes; (3) No. As a result of findings on the 
three issues, the trial Court decreed respondent’s 
suit for its. 6,000 only. 

[ 4 ] The respondent did not feel aggrieved by 
the decree of the trial Court. She did not, there¬ 
fore. prefer an appeal against that part of her 
claim which was dismissed by the trial Court. 
The appellant preferred the present appeal against . 
the decree of the trial Court. In support of the 
appeal several grounds were stated to show that 
the finding of the trial Court on issue no. 3 was 
wrong. By this application filed after the appeal 
was opened and argued to some extent, the appel¬ 
lant submitted that he be allowed to urge a 
ground not set forth in the memorandum of appeal. 
The ground that he seeks to urge is that in view 
of the finding on issue no. 1 in the negative, the 
trial Court should have dismissed the suit which 
could not have been considered and decreed on 
existence of specific legal relation different from 
that alleged in the plaint. It was submitted that 
this was a question of law on facts found and it 
was involved in the grounds set forth in the 
memo, of appeal. In the alternative, it was 
submitted that if leave as prayed was not granted, 
the Court be pleased to consider the said point. 
The application was opposed by the respondent. 

[5] Order 41, R. 2, Civil P. C. provides that the 
appellant shall not, except by leave of the Court 
urge or be heard in support of any ground oU 
objection not set forth in the memorandum of 
appeal. A ground not set forth in the memoran- 
dum of appeal may be called ‘ a new ground for 
brevity. A new ground, not raised by way ol 
attack or defence in the pleadings of the parties 
cannot be allowed to be urged for the first time 
in appeal except when it is a question of law which 
can be considered on facts already on record. . 
Where, however, a plaintiff could have sustained 
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an alternative case to avoid consequences of such 
a question of law urged and his defendant, instead 
of urging such a ground, tacitly consents to the 
plaintiff sustaining an alternative case, he will 
not be allowed to raise such a ground for the first 
time in appeal. 

[6] The appellant who denied having borrowed 
ns. 6,000 from the respondent did not contend 
that in the event of the Court finding issue no. l 
l in the negative, plaintiff's suit was liable to be 
dismissed. What was contended was that the suit 
was liable to be dismissed ns the document on 
which it was based was inadmissible in evidence. 
The respondent having sued alleging specific legal 
relation of a lender and borrower and the appel¬ 
lant having denied borrowing of money, there 
was no scope for urgiug an alternative line of 
defence in the manner done. The appellant who 
could not have denied having received its. 6,000 
from the respondent meant to explain the cir- 
cumstances under which he had received that 
sum from the latter. Unless the respondent made 
a case in the alternative that the sum of ns. 6,000 
was given to the appellant for investment, it was 
not necessary for the appellant to plead that he 
had returned the sum to the respondent. The 
appellant not only pleaded that he had returned 
that sum of ns. 6,000 to the respondent but he 
also sought an issue in respect of it. The bulk of 
the evidence in the trial Court led on behalf of 
the appellant was in proof of that issue. It follows 
that even though the Court found that the sum 
of ns. 6,000 was not lent to the appellant on in. 
terest, the appellant wanted'to meet a case of 
ns. 6,000 given to him for investment by contend- 
ing that the said sum was given back to the 
respondent. The appellant thus consented to 
the respondent sustaining an alternative case of 
money given for investment. The case was fought 
on that basis in the trial Court. All the grouuds 
set forth in the memorandum of appeal are meant 
for showing that finding on issue no. 3 is not 
correct. Thus parties created a position under 
which the respondent was deemed to have urged 
an alternative case of money given for invest¬ 
ment with the result that question of legal con- 
sequences on issue no. l having found in the 
negative became immaterial. The trial Court, 
therefore found no difficulty in finding issue 
Ro. l m the manner done and no objection to 

1 *1° f ° Und was taken iu the Sounds 
seworth in the memorandum. The appellant can¬ 
not be allowed to raise that ground now even 
fhough urging of that ground only means urging 

of legal consequences on finding issue no. i in the 
negative. 

♦Jn , aItei- native, it was submitted that 

“deciding the appeal was not bound 

ltse f t0 fche g coun ds of objections set 

be nwilT , memorandum of appeal and the Court 

regard to *£“ new S r0und having 

° to the fact that only legal consequences of 


(Yahl J. C.) 

finding on issue in the negative are to be con¬ 
sidered. Though such a question could be raised 
by the Court suo viotu , it will not do so for the 
simple reason that apart from the question whe¬ 
ther the respondent had sufficient opportunity of 
contesting the case on that ground, appellant 
interested iu urging it had abandoned it by invit¬ 
ing the respondent to join issue on the question 
of return of the sum of ns. G ,000 which could 
only have been done on the assumption of tho 
respondent having an alternative case. 

B/V.S.B. Application rejected. 
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Vakil J. C. 

Harji Dhanji and others — Defendants — 
Appellants v. Naran Dershi and others — Plain¬ 
tiffs — Iicspondcnts. 

First Appeal No. 7 of 1950, D/. 25-7-1952. 

Civil P. C. (1908), S. 92, O. 1, R. 8 (1) and O. 41, 
R* ^ un der S. 92 — Contention as to want of 

permission under O. 1, R. 8 cannot be raised under 
O. 41, R. 2 — Contention as to want of consent of 
Advocate-General can be raised. 

It cannot be accepted as a general proposition of law that 
all questions of law apparent on the face of the proceedings 
can he allowed to be raised for the first time in appeal, 
though not raised in the trial Court nor set forth in the 
memorandum of appeal. Thus, when objections as to 
defects )n a suit not affecting Court’s jurisdiction to 
entertain it, nor going at the root of the case, such as 
limitation, are sought to be raised for the first time in the 
appeal, they cannot be allowed to be so raised, though 
questions of law apparent on the face of the proceedings, if 
they cause surprise or prejudice to the opposite party. 
Want of permission under O. 1, R. 8 is not a defect in 
jurisdiction and, therefore, the contention that in a suit 
under S. 9*2 the respondents had not obtained permission 
to sue m a representative capacity cannot be allowed to be 
raised under O. 41, R. 2, particularly when a remand 
would be necessary if the contention were to be allowed, 
tfut, the contention that no consent in writing of the 
Advocate General as required by S. 92 was obtained can be 
allowed to be raised. Case law discussed. 

a n ^ [Paras 1, 3, 4, 5 and 7] 

~ 5 ' 

IU%on'<UntV l;er ~ for Appellants ’ S - U - Bhansholi-for 
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p wSSi IT ' S , an a PPbcation, under o. 41, 
R. 2, Civil P. C for leave to urge two grounds not 
set iortfi in the memorandum of appeal. The 
grounds sought to be urged are that (l) the Respon- 
< nts had not obtained permission to sue in a 
representative capacity and ( 2 ) no consent in 

r^’ n r° f l p h p A r d * V0Cate ' General as r8 4 uil *d by 
s. 92, Civil P. C. (Act v [ 5 ] of 1908) was obtained * 
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[2] The suit under appeal was brought by the 
respondents in the year 1940, in the then -Jadeja 
Court of the former Hutch State, to obtain relief-* 
provided in s. 92. Civil P. C. on averments of 
breach of a constructive trust of religious nature, 
on the part of the appellants, in the management 
of two temples of Swaminarayan Panth of tho 
village Naranpar and their property. It- was 
stated in para. 9 of the plaint that the suit was a 
representative one on behalf of the Satsangis of 
Naranpar village. Section 22 , Kutch Civil P. C. 
containing provisions analogous to the provisions 
of o. l, r. 8, Civil P. C. (Act v [5] of 1908), provid¬ 
ed that notice be issued before permission was 
granted. 

Accordingly, an application for issue of a notice 
was made and a notice was published in the 
Government Gazette. No express permission was 
granted but the suit proceeded on the footing of a 
representative suit by the respondents on behalf 
of the Satsangis of the village. No objection on 
the ground that permission was not granted to sue 
in a representative capacity or that the notice 
served was not in accordance with law was raised 
during the period of 12 years that the suit was 
pending in tho trial Court. This appeal was 
tiled 2 J years back. In the memorandum of appeal 
no such objection was raised. 

[3] The appellants now propose to contend that 
as the Civil Procedure Code (Act v [ 5 ] of 1908) 
came into effect during the pendency of the suit 
and 03 it had retrospective effect, the suit was bad. 
as consent was not obtained as required by that 
rule. Inconsistent as it appears, they further 
propose to contend that as no permission to sue in 
a representative capacity was obtained, the res¬ 
pondents were not entitled to maintain the suit. 
Both tho contentions were not taken in the trial 
Court. In other words they are sought to be urged 
for tho first time in appeal on the ground that 
they are questions of law apparent on tho face of 
the proceedings. .It cannot be accepted as a 
general proposition of law that all questions of law 
apparent on the face of the proceedings can be 
allowed to be raised for tbo tirst time in appeal, 
though not raised in the trial Court nor set forth 
in the memorandum of appeal. 

The pleader for the appellants cited a ruling of 
the Bombay High Court reported in Annappa 
Ramchandra v. Krishna Narayan Prasad , a.i.r. 
1930 Bom. 412, wherein the contention that consent 
of the Advocate-General was not obtained wa3 
allowed to be raised for the first time in the Court 
of Appeal. An objection as to want of consent of 
the Advocate General is one which goes to the 
jurisdiction of the Court to entertain the suit and 
it can be allowed to be raised for the first time in 
appeal, though not raised in tho suit, as no ques¬ 
tion of waiver arises and even if the objection was 
raised in suit, the defect could not have been 
remedied. In the present case, the defect, if any, 


Kut 84 

could have been remedied, if objection was taken 
in suit by obtaining the requisite permission. 

Another case on which reliance was placed is 
reported in Krishna Pratap Singh v. 8m. Prem - 
ha da Kuntrar , a. i. r. 1942 all. 365, in which a 
new ground supporting alternative case was allow, 
ed to be raised for the first time in appeal. In 
that case, defence was that a gift was made under 
circumstances which rendered it valid. Even 
apart from these circumstances, under law, it was 
valid. The appellant was allowed to raise that 
question of law though not raised in written state¬ 
ment nor in the memo of appeal. No prejudice or 
surprise was caused to the opposite side in allow¬ 
ing this point to be raised for the first time in 
appeal. 

When, however, a plaintiff could have sustained 
an alternative case to avoid consequences of a 
question of law to be urged and his defendant, 
instead of urging that the suit as based was not 
tenable, tacitly consents to the plaintiff sustaining 
an alternative case, he would not be allowed to 
contend for the first time in appeal that tho suit 
as based was not tenable, vide Parshottam Gagu - 
hhai v. Mamibai Jagmal , First Appeal no. 2 of 
1951, D/- 27-6-1952 (Kutch). Reason is that if the 
contention was raised in suit, plaint could have 
been suitably amended. 

[ 4 ] From the discussion in the preceding para, 
it is evident that when objections as to defects in 
a suit not affecting Court’s jurisdiction to enter¬ 
tain it nor going at the root of tho case, such as 
limitation, are sought to be raised for tho first 
time in the appeal, % they cannot be allowed to be 
so raised, though questions of law apparent 0111 
the face of the proceedings, if they cause sur¬ 
prise or prejudice to the opposite party. The pre-' 
sent case furnishes an instance illustrative of the 
principle of law stated above. The suit was pend¬ 
ing for 12 years in the trial Court. If at any time 
during this period, the contention now sought to 
be urged was raised, the defect could have been 
remedied. Want of permission under 0 . 1 , R. 8, 
Civil P. C., is not defect in jurisdiction. Hence, 
such a contention was not allowed to be raised for 
the first time in appeal in a case reported in 
Pokhar Das v. Rijhu Ram t a. 1. R. 1921 Lah. 76. 

Such a contention raised in the suit but not 
raised in first appeal, was not allowed to be raised 
in second appeal, vide Kumarandy Kudumban v. 
Venkatasubramania Aiyar , a. r. R. 1937 Mad. 645. 
It was observed that though questions of law 
involving jurisdiction or going to the root of thfc. 
plaintiff’s claim might be advanced in second 
appeal notwithstanding the omission to bring them 
forward before the lower Court or even trial Court, 
an objection relating to the non-representativo 
nature of the suit was not a question of this 
character and the appellant must be deemed to 
have waived the right to advance this objection by 
failure to include it among the grounds of first 
appeal. The Oudh Chief Court in Dilaicar 
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ffusein v. Sublian Khan, a. i. R. 1931 oudh 375, 
did not allow similar contention to be raised on 
the ground that if specific objection on this score 
was taken, necessary permission could have been 
obtained and the fact that the suit was allowed to 
proceed justified the presumption that the defen. 
dants did not want to raise.such a plea. 

[5] An exception to the principle of law dis¬ 
cussed above was sought to be engrafted in Ven. 
katachellam v. Suryanarayana Murty, A. i. R. 
1941 Mad. 129. In that case it was held that after 
all the long lapse of timo and all the expense 
which must have been incurred, tho High Court 
would naturally feel reluctant to allow the objec- 
tion to bo raised when it had never been taken 
before. In that case tho objection was as to the 
place of suing. It was held that in view of the 
largo stakes involved and tho possibility of the 
case proceeding further, it was proper that objec¬ 
tion should bo dealt with on merits. It is not 
necessary to decide whether tho exception to tho 
general principle stated abovo be accepted as 
applicable to all such cases. 

In tho present case, if the contention is allowed 
to be raised and accepted, a remand would be 
necessary. It is true that no express permission 
was granted. Tho appellants want to contend that 
no implied permission could be inferred as no 
permission was sought. As stated above in para 9 
of the plaint it was stated that it was a represen. 
tative suit. Now, according to the Kutch Civil 
Procedure Code, notice of the suit was to be given 
before permission was granted. Hence, tho appli. 
cation that was made was for publication of the 
notice. Whether under the circumstances, an 
implied permission can be inferred, cannot bo 
held one way or another till the appellants are 
allowed to raiso tho question. But having regard 
to the peculiar facts, a remand would be necessary 
if the contention is allowed to be raised and 
accepted. The Madras case can, therefore, be dis¬ 
tinguished on facts. 

[6] Tho learned pleader for the appellants relied 
on a case reported in Punjab Co-operative Bank 
Ltd., Lahore v. Hari Singh, A.I.R. 1933 Lah. 749. 
In that case, permission was expressly sought and 
held to have been impliedly granted. But as no 
proper notice was given, the proceeding was held 
defective. The application mado is to urgo the 
ground that permission was not granted. It is not 
made to urge this ground. 

[7] As regards the second ground it is quite 
ihpparent from what has been stated above that 
the appellants can be allowed to raise that conten¬ 
tion. Permission is, therefore, granted to urgo 
that ground and the appeal be fixed for hearing 
that ground. Permission is not granted to urge 

hen™ «S° n ■\ hat n °, P 6 ™' 33 ' 0 " obtained and 
hence the Bait was defective. 
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Barot Jetbai—ipplicanl v. Bn rot Gova S'at ha 
— Opponent. 

Criminal Ref. No. 5 of 1951, D/- 3-5 1952. 
f Criminal P. C. (1898), S. 488—Notice to opposite 
party—Necessity 


b/v.b.b. 


Order accordingly. 


The ordinary rule of procedure is that no order should 
be made against a person on the application of another 
unless he has been given an opportunity of being heard 
in reply to the averments mado against him except when 
it is expressly provided by law that an ex parte order 
could be made. 

A case under 8. 488 could not be decided without serv¬ 
ing a notice of the application on the person from whom 
maintenance is sought. Not only that, but the law dees 
not contemplate cz parte proceeding except in the parti¬ 
cular class of cases mentioned in the proviso to sub-s (6). 
Thus the intention of tho legislature made quite clear 
that proceedings under the section shall not be heard 
ex parte except in the cases mentioned in the proviso. 
Hence, by implication it was provided that a notice of 
tho application shall be issued to the jerson from whom 
maintenance is claimed. Sub ss. (4) and (5) cannot be con¬ 
strued as leading to an inference that an older could bo 
made without affording opportunity, to the person against 
whom application is made, of being heard. 

(Paras 4, o nud 6] 

Anuo. Cr. P. C., S. 488 N. 26. 

D. C. Oor— for Opponent. 

Order. - This is a reference made by the Sessions 
Judge, Kutch, under S. 438, Criminal P. C., recom¬ 
mending that tho order, dated 10-9-51, made by 
the Magistrate, First Class, Mundra under S. 488, 
Criminal P. C. awarding maintenance at the rate 
of Rs. 30 per month to Bai Jetbai, wife of Barot 
Gova Natha from her husband with effect from 
2-9-1951 be set aside as the Magistrate concerned 
had mode the said order ex parte without giviug 
notice of tho application made by Jetbai to him. 

[ 2 ) The facts arc that on 2-9-1951. Jetbai mado 
an application under S. 489, Criminal P. C., to 
the Magistrate, First Class, Mundra, alleging that 
her husband had ill-treated her, had driven her 
away and had neglected to maintain her, though 
ho had sufficient means to do so. The Magistrate 
did not call upon the husband of the applicant to 
show cause why he should not be orderod to give 
maintenance to the applicant. The Magistrate 
recorded evidence ex parte, substance of which 
was that the husband bad driven away his wife 
and he had means. On this evidence, the Magis- 
trate made an order stated above. As tho husband 
was not served with a notice and consequently 
the matter was not contentious, no judgment was 
recorded but in the order it was stated that though 
the husband had property, he neglected iu main¬ 
tain his wife. 

[3] After making tho order as aforesaid, the 
Magistrate thought that he had committed an 
error in not serving a notice of the application to 
tho husband of the applicant. Ho, therefore, sub¬ 
mitted a report to that effoct to tho Sessions 

udge on 12-9-1951. Notices of this roferonce were 
given to the parties. The husband is represented 
by Mr. Dayaram. The wife has remained absent. 
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There is, therefore, none to support the order. I 
have, however, considered points which might 
have led the Magistrate to depart from the ordi¬ 
nary rule of procedure, that no order should he 
made against a person on the application of an¬ 
other unless he has been given an opportunity of 
being heard in reply to the averments made 
against him except when it is expressly provided 
by law that an ex parte order could be made. 

Section 438 does not make any express provision 
for issue of a notice to the person against whom 
an order of maintenance is to be made. Sub-s. (4) 
of the section provides that a wife shall not be 
entitled to maintenance if she is living in adultery, 
or if without anv sufficient reason she refused 
to live with her husband or if they are living 
separately by mutual consent. Sub-s. (5) provides 
that on proof of any of the three facts mentioned 
in the preceding sentence, the Magistrate shall 
cancel the order. The sub-section presupposes that 
an order is made without proof of any of three 
facts and hence it may lead to an inference that 
order could be made without giving notice of the 
application to the husband. 

[4] It is quite evident that a Magistrate making 
an order under S. 43S has to be satisfied that a 
person having sufficient means was neglecting or 
refusing to maintain his wife. For being so satis¬ 
fied evidence has to be led before him. Ho 
must be satisfied that the applicant • was the 
wife of the person from whom maintenance is 
sought, the husband had means and that he was 
refusing or neglecting to maintain the wife. Sub¬ 
section (G) of the Section provides that all evidence 
under this chapter shall be taken in the presence 
of the husband. The only case in which the 
Magistrate may hear and determine the case 
ex parte is when he is satisfied that the 
husband is wilfully avoiding service or wilfully 
neglects to attend the Court. It is thus evident 
that a case under S. 488 could not be decided 
without serving a notice of the application on the 
person from whom maintenance is sought. Not 
only that but the law does not contemplate ex parte 
proceeding except in the particular class of cases 
mentioned in the proviso to sub-s. (G). Thus the 
intention of the legislature was made quite clear 
that proceedings under this section shall not he 
heard ex parte except in the cases mentioned in 
the proviso. Hence, by implication it was provided 
that a notice of the application shall be issued to 
the person from whom maintenance is claimed. 

[5] 1 will not (sic) consider sub-ss. (4) and (5) 
which might have led the Magistrate to think that 
an order could be made without affording oppor¬ 
tunity to the person against whom application is 
made of being heard. It is entirely open to a 
person against whom an application under S. 488 
is made to raise grounds mentioned in Sub-s. (4). 
hat it is quite possible that a proceeding ex parte 
might have been taken under the circumstances 
mentioned in the proviso to sub-s. (G). It is quite 


possible that when the order was made, none of 
the grounds mentioned in Sub-s. (4) might exist. 

For instance a wife may live in adultery after an 
order for maintenance is made in her favour. 
Further a husband might offer to maintain a wifo 
on condition of her living with him. 

A husband is entitled to co-habitation of his 
wife. Iu that case, refusal to co-habitate on the 
part of a wife is to be considered. It may happen 
that spouses might agree after the order is made -J 
to live separately. As a criminal Court is not 
entitled to create facilities for separation between 
spouses or fix alimony the order may be can¬ 
celled. It will thus be seen that grounds men¬ 
tioned in Sub-s. (4) may exist when the application 
is heard and before an order is made or they or 
any of them may come into existence after an 
application is heard and an order is made. 

[G] Thus there was no reason to come to a con¬ 
clusion on a perusal of the plain language of the 
section that an order under it could be made 
without giving the person from whom mainten¬ 
ance was sought an opportunity of being heard. 
This is most elementary rule of procedure and 
was provided by implication in the section itself. 

It will lead to miscarriage of justice if such orders 
could be made on merely .hearing the applicant 
and her witnesses. It is strange that the Magis¬ 
trate, First Class, Mundra did not consider this 
aspect of the question. As an order is made 
without complying with the provisions of Sub-s. (G) 
and it has thereby occasioned failure of justice, 
the order has to be set aside as recommended by 
the Sessions Judge. 

[ 7 ] Result is that the reference is accepted, the 
order made by the Magistrate, First Class, Mundra 
is set aside and the case is sent back to the Magis¬ 
trate, First Class, Mundra with a direction that 
the person against whom the application is made 
be given notice of the application which shall bo 
heard and disposed of in accordance with law. 

BID. 77. Reference accepted 
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Bhatia Thacker Chatrabhuj Ncnshi — Appel¬ 
lant v. Talakshi Vcrshi and others — Respon¬ 
dents. 

First Appeal No. 2 of 1952, D/- G-5-1952. 

Civil P. C. (1908), O. 41 R. 5-Money decree—Sub¬ 
stantial loss—Presumption. 

The question whether an appellant in a particular appeaj.^ 
is likely to suffer substantial loss if the decree under appeal 
is executed during its pendency depends upon the nature 
of tho decree. There is no rule of law that execution of a 
decree for payment of money should not be stayed and 
execution of any other kind of decree should bo stayed. 
Whether execution should be stayed or not has to be decid¬ 
ed on consideration of the question of substantial loss.. In 
case of a decree for possession it may be presumed that 
substantial loss mav be caused to the appellant in posses¬ 
sion if he is evicted. If in case of a decree for payment oi 
money, security is taken from a respondent for restitution, 
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it is apparent that no loss is likely to be caused to his 
appellant due to execution of the decree under appeal. 
Hence the contrary presumption may be made in case of a 
decree for payment of money. This presumption can be 
rebutted by showing that for executing of such a decree, it 
shall be necessary to attach and sell the property of the 
appellant and as it will not be possible to get back the pro¬ 
perty sold it would cause substantial loss to him if the 
decree is allowed to be executed. If ou the other hand such 
an appellant has means and does not pay, the mere fact 
that his property may be sold in execution does not show 
that substantial'loss is caused to him as he may bring upon 
^ himself the result by his own act. The question whether 
thero is good ground for preferring an appeal which is 
likely to succeed may be considered in exercising discretion 
for stay of execution and the fact that an appeal is admitt¬ 
ed is ordinarily sufficient for the exercise of discretion. 
But the question about exercise of discretion arises for 
consideration only after it is shown that substantial loss 
may accrue. When the appellant can pay the amount 
without any substantial inconvonionce and it is possible to 
recover tho amount from the respondent in the event of 
restitution, the presumption stands unrebutted and the 
appellate Court cannot order stay of execution merely 
because an appeal is preferred, has been admitted and tho 
appellant thinks that it is likely to succeed. [Paras 4, 5] 

Anno. C. P. 0., 0. 41 R. 5 N. 7. 

J. K. Dholahia —- for Appellant; M. M. Mehta — for 
Respondents 1 A 2; M. H. Dliolakia — for Respon¬ 
dent 3. 

Order. — This is an application made undei 1 
o. 41, R. 5 for stay of execution of the decree 
under appeal on the ground that the appeal pre¬ 
ferred is likely to succeed and the appellant would 
be put to loss if tho decree under appeal is execut¬ 
ed during the pendency of the appeal. 

_ C2] The respondents oppose tho application 

contending that the decree under appeal is a 
money decree and that no substantial loss is likely 
to be caused to the appellant. 

[3] The application has been made without 
unreasonable delay and the appellant is prepared 
to furnish security for the due performance of the 
decree. The only thing to be considered is whether 
substantial loss is likely to result to the appellant 
due to execution of the decree under appeal. 

U1 The question whether an appellant in a 
particular appeal is likely to suffer substantial loss 
if the decree under appeal is executed during its 
pendency depends upon the nature of the decree. 
A decree for ns. 5385, costs and future interest 
was passed against the appellant. It was contend, 
ed on behalf of the respondent that this being a 
decree for payment of money, its execution should 
not be stayed. There is no rule of law that execu. 
tion of a decree for payment of money should not 
be stayed and execution of any other kind of 
' decree should be stayed. Whether execution should 
be stayed or not has to be decided on consideration 

the question of substantial loss. In case of a 
decree for possession, it may be presumed that 
substantial loss may be caused to the appellant in 
possession if he is evicted. This presumption like 
any other presumption can be rebutted. In case of 
a decree for payment of money, a contrary pre. 
sumption may be made. 

Order 41, r. 6 makes provision for taking secu¬ 
rity in case of execution of a decree under appeal. 


If in case of a decree for payment of money, secu¬ 
rity is taken from a respondent for restitution, ii 
is apparent that no loss is likely to be caused to 
his appellant due to execution of the decree under 
appeal. Hence, the contrary presumption may be 
made in case of a decree for payment of money. 
This presumption can be rebutted by showing that 
for executing of such a decree, it shall be neces- 
sary to attach and sell the property of the appellant 
and as it will not be possible to get back the pro. 
perty sold, it would cause substantial loss to him 
if the decree is allowed to be executed. If, on the 
other hand, such an appellant has means and doe? 
not pay, the mere fact that his property may be 
sold in execution does not show that substantial 
loss is caused to him as he may bring upon him¬ 
self the result by his own act. 

[ 5 ] It is not alleged in the present case, that if 
execution is sought, the appellant would not be in 
a position to pay the amount and that it would be 
necessary to sell his property. Nor it is alleged 
that money paid by the appellant could not be 
recovered from tho respondent even though 
security is taken. Thus the appellant has to pay 
the decretal amount even though he has preferred 
the appeal and he believes that his appeal is likely 
to succeed. The question whether there is good 
ground for preferring an appeal which is likely to 
succeed may be considered in exercising discretion 
for stay of execution and the fact that an appeal 
is admitted is ordinarily sufficient for the exercise 
of discretion. But the question about exercise of 
discretion arises for consideration only after it is 
shown that substantial loss may accrue. When the 
appellant can pay the amount without any sub. 
stantial inconvenience and it is possible to recover 
the amount from the respondent in the event of 
restitution, presumption stands unrebutted and the 
appellate Court cannot order stay of execution 
merely because an appeal is preferred, has been 
admitted and the appellant thinks that it is likelv 
to succeed. 

[6] The application therefore fails and it is 
dismissed. The appellant may move the lower 
Court for security as provided in 0 . 41 , r. 6 
C. P. C. if so advised. 


B/D.H. 


■ Application dismissed. 
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Rajhi verbal _ Debtor-Applicant v. Dr Ear 
sondas J eevandas—Creditor.Opponent. 

Civil Revn. Appln. No. 21 of 1952, D/. 8-5 1952 

ins c as? 
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allowel to dispute tbe question of fact found by the lower 
Courts. If, however, the finding on the question of fact 
was based on nn erroneous assumption to when the Act 
came into force in Kutch the fin ling was wrong. Though 
the Act was extended with effect from 81-7-1949 to the 
State of Kutch by the Hutch (Application of Laws) Order, 
1949, it had to be re-extende-1 unler S. 2, Part C States 
Laws Act, because the Act was applied under the Kutch 
(Application of Laws) Order, 1949, without modifications 
and the application so made was meaningless, li an Act is 
applied without modifications so that it could cot take 
effect, it cannot be said that it has not come into opera¬ 
tion. Necessary mo locations for giving effect may be 
made later on. But by modification No. 15, B. A. D. R. 
Act, as applied by the Kutch (Application of Laws) Order, 
1949 was repealed with effect from 24-5-1950 and all 
landing applications had to b? disposed of under the Act 
as applied with mo locations. The Act therefore came 
into operation first on 81-7-1949. It was then repealed on 
*24-5-1950 on which day the Act with modifications came 
into operation. Therefore the only law in force was the 
B. A. D. R. Act 1947 applied with modification on 
24-5-1950. This being the case, cultivation for two years 
is to be computed prior to 24-5 1950 anl not prior to 
81-7-1949. It was fallacious to think that as the applicant 
could not have shown that she was a debtor under the Act 
as applied on 31-7.1949, the opponent acquired a right to 
get relief from the ordinary Court under the repealed Act. 
The repeal of the Act with effect from 24-5-1950 had not 
affected acquisition of a right by the applicant which was 
affected by the application of the Act with modifications 
on the same dav : A. I. R. 1951 S. C, 332, Re/. 

Paras 3, 5, f», 7] 

Anno. C. P. C., S. 100 N. 53. 

c. D. Thacker — for Applicant; J. K. DhoU.ia — for 
Opponent. 

REFERENCE : . Para 

(•51) A. 1. It. 1951 S C, 332 : (1951 S C It 747). G 

Order—This is on application for revision of 
the decree of the District Court. Kutch. in Civil 
Appeal No. 140 of 1951, confirming an order dated 
4-7-1951 made by the Subordinate Judge, Nakha- 
trana in Debt Adjustment application no. 934 of 
1951. 

[ 2 ] The facts are that the opponent sued the 
applicant for recovery of n sum of rs. 2500 by sale 
of the mortgaged property. The said suit was 
transferred under the provisions of s. 19, B. A. 
D. R. Act to the‘Court’ for adjustment of the 
debt. The ‘Court’ numbered the suit as applica¬ 
tion NO- 634 of 1951. Sub-s. (4) of s. 19 of the Act 
provides that if the Court to which any suit is 
transferred decides the preliminary issue men¬ 
tioned in cl. (a) of sub-s. 17 in the negative or that 
mentioned in cl. (b) of the said sub-section in the 
affirmative it shall retransfer the suit to the Court 
Irom which it had been transferred to itself. The 
‘Court’ considered the first preliminary issue and 
held that as the applicant was not personally 
cultivating for cultivating seasons in the two 
years immediately preceding 1-6-1949 on which 
date the Act came into operation, she was not a 
debtor ns defined by the Act. It was therefore 
ordered th' t the suit be retransferred to the Court 
from which, it had been transferred to itself. 

[ 3 ] The applicant preferred appeal No. 140 of 
1951 against the order of the trial Court. The 
Additional District Judge who heard the appeal 
confirmed the order of the trial Court, on the 


same grounds. The applicant has therefore pre¬ 
ferred the present application for revision as 
stated in para one above. The question for consi¬ 
deration in this application is whether the lower 
Courts were right in holding that the applicant 
was not a debtor. If this question is only a ques¬ 
tion of fact, the present application must be held 
untenable. But both the lower Courts decided the 
issue on consideration of the question whether the 
applicant was personally cultivating for two agri¬ 
cultural seasons immediately preceding the date 
of the coming into operation of this Act. The 
applicant does not dispute nor can she be allowed 
to dispute the question of fact found by the lower 
Courts. 

What is urged is that the Act came into opera¬ 
tion in 1950 and not in 1949 and hence the finding 
on a question of fact based on an erroneous 
assumption was wrong. It appears that this as¬ 
pect of the question was placed before the lower 
appellate Court. The lower Appellate Court ob- 
served that the Act was extended to the State of 
Kutch on 31-7-1949 and that the Notification 
No. 53.t dated 24-5-1950 was in the nature of an 
amending Act. As the lower Appellate Court took 
this view of the question, it was found unneces¬ 
sary to consider it further. 

[ll To appreciate the question of law that arises 
for consideration, it is necessary to state various 
steps of legislative actions taken. On complete 
merger of the Kutch State, laws both Central 
and Provincial were applied to it by the Kutch ' 
(Application of Laws) Order, 1949. One of the 
Provincial Acts applied was the B. A. D. R. Act of 
1917. Thus the Act was extended to the State of 
Kutch from 31-7-1949. A notification was issued 
by the Chief Commissioner that applications 
under s. 4 of the Act be made till 31-1-1950. As 
the Act was applied without any modification, no 
application under s. 4 of the Act could have been 
made nor any such notification could have been 
issued. Yet applications were made and enter¬ 
tained. Then came the Part C States Laws Act, 
1950 which received assent on 10-4-1950. Section 2 
of the said Act gave power to the Central Govern¬ 
ment to extend enactments to certain Part C 
States. 

Acting in the exercise of power under s. 2 of 
the said Act, the Central Government extended 
on 21-5-1950, the provisions of theB. A. D. R. Act 
1917, to the State of Kutch subject to Central (sic) 
modifications. An important modification made 
was that for 8. 4 (l), it was provided that any 
debtor or his creditor may make an application to 
the Court, before such date as the Chief Commis¬ 
sioner may by notification in the Official Gazette 
appoint for the adjustment of the debts of the 
debtor. Accordingly, the Chief Commissioner issu¬ 
ed a notification that applications under 8 . 4 of 
the Act be made till 31-12-1950. In view of these 
facts the question for consideration is whether 
the date of the coining into operation of the Act 
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was 31-7-1949, or on 24-5-1950. The question is im- 
nortant as, if the Act came into operation on 
31 . 7 - 1949 . applicant was not, according to the 
facts found bv the two lower Courts, personally 
cultivating land for cultivating seasons, in the 
two years immediately preceding that date. If the 
Act had come into operation on 24-5-1950, the 
applicant had done so. 

[ 5 ] ^ow though the Act was extended with 
effect from 31-7-1949, to the State of Kutch by the 
(Kutch Application of Laws) Order, 1949, it had to 
be re-extended under s. 2 , part c States Laws Act. 
The reason why it had to be so done is obvious. 
The Act was applied under the Kutch (Applica¬ 
tion of Laws) Order, 1949, without modifications 
and the application so made was meaningless. 
Application under s. 4 of the Act, making of 
which was main purpose of the Act, could be 
made under s. 4 till 1-8-1947. It was so provided 
as applications under the old Act were already 
made except in the local areas where Boards were 
established on or after 1-2-1947. With s. 4, remain, 
ing unmodified, application of the Act to the State 
of Kutch was thus meaningless. As the laws were 
applied under the Extra-Provincial Jurisdiction 
Act, 1947, nothing could be done to cure the 
defect, till after the Constitution came into effect 
and Part c States Laws Act was passed. It cannot 
therefore be denied that the law was in opera¬ 
tion on 31-7-1949, even though effect could not 
have been given to its most salient provisions. 

It was urged on behalf of the applicant that an 
Act could not be said to be in operation, if it 
.could not take effect. If an Act is applied with, 
out modifications so that it could not take effect, 
it cannot be said that it has not come into opera¬ 
tion. Necessary modifications for giving effect 
may be made later on. But by modification no. 15, 
B. A. D. R. Act, as applied by the Kutch (Appli¬ 
cation of Laws) Order, 1949 was repealed with 
effect from 24-6-1950, and all pending applications 
had to be disposed of under the Act as applied 
with modifications. Tho Act therefore came into 
operation first on 31-7-1949. It was then repealed 
on 24-5-1950, ou which day the Act with modifica¬ 
tions came into-operation. On the date the appli¬ 
cant made her application or the suit against her 
was transferred, the Act in force was the Act ap¬ 
plied ou 24-5-1950, with modifications. 

Thus so far as the proceeding before the trial 
Court was concerned, the Act applicable was the 
Act that came into operation on 24-5-1950. The 
observations made by the Additional District 
Judge that the subsequent notification was only 
of an amending character were due to the fact 
that important provisions of the notification and 
otlier facts stated in this and the last but one 
para were not brought to his notice. 

[6] The learned pleader for the opponent poin- 
wd bat that the majority of their Lordships of the 
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(7) It was contended by the learned pleader 
for the Respondent that s. 3, part c States (Mis¬ 
cellaneous Laws) Repealing Act, 1951, saved the 
right already accrued despite the repeal and on 
24-5-1950, the opponent had acquired a right to 
recover from the applicant his dues by resorting 
to the process of an ordinary law Court as on that 
day the applicant was not a debtor and that the 
said right acquired could not he defeated by the 
repeal of the Act and application of the Act with 
modifications on 24-5-1950. It is fallacious to think 
that as the applicant could not have shown that 
she was a debtor under the Act as applied on 
31-7-1949, the oppoueut acquired a right to get 
relief from the ordinary Court under the repealed 
Act. That right existed prior to the application of 
the Act on 31-7-1949. It would have been affected 
under the Act as.applied on 31-7-1949, if the appli¬ 
cant was a debtor, that is, if she was cultivating 
for cultivating seasons in the two years immedia¬ 
tely prior to 31-7-1949. The right came to be 
affected by the Act applied with modifications on 
24-5-1950. Thus the repeal of the Act with effect from 
24-5-1950, had not affected acquisition of a right 
by the applicant which was affected by the appli- 
cation of the Act with’ modifications ou the same 
day. 

M Result is that application is allowed, the 
order made by the lower Courts is set saide and 
the proceeding is remanded back to the trial 
Court for deoiding the two preliminary issues 
except what is decided by this Judgment and for 
disposal of the proceeding in accordance with law 
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Dooxc.Ar.sni Hansraj 

Costs of the parties in tin's application and in 
appeal before the Court below to be cost in the 
cause. 

B D.H. Application allowed. 
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Dooncjarshi Hansraj — Creditor.Applicant v. 
Yelbai w.'o Basso Teju-Debtor-Opponcnt. 

Civil Revn. Appln. No. 40 of 1952, D/- 4-7-1952. 

Debt Laws — Bombay Agricultural Debtors Relief 
Act (28 of 1947). S. 47 (2) — House of agriculturist 
mortgaged—Decree for sale made — House is “liable 
to attachment and sale" under Civil P. C. (1908). 
S. 60. 

The expression “the property of the debtor, liable to 
attachment and sale under S. GO, Civil P. C.” used in 
sub-s. (2) of S. 47, Bombay Agricultural Debtors Relief 
Act, 1947 means property of the debtor other than the 
property exempt from attachment and sale. The term 
‘sale’ used in S. GO, Civil P. C. means sale which follows 
as a consequence of attachment levied. Where a house of 
an agriculturist is specifically mortgaged by him and a 
decree for sale of the mortgaged house is made, no attach¬ 
ment is required to lx? levied. Nor is sale in such a case 
directed of any property attached. Such a house is not 
exempt from ‘attachment or sale’, and is ‘property liable 
to attachment and sale under S. GO. Civil P. C.’’within 
the meaning of that expression used in sub-s. (2) of S. 47, 
Bombay Agricultural Debtors Relief Act, 1947: 4 Bom. 25, 
A. I. R. 1924 All. 328 (F. B.); A. I. R. 1927 Pat. 233 
and A. I. R. 1947 Sind 32, Del. on. [Para 4] 

Anno. Civil P. C. f S. GO, N. 3 and 10. 

Dictum— “It is for the Legislature to consider whether 
S. 47 be so amended as to leave the question of adjudica¬ 
tion to the option of a debtor, particularly in those cases 
in which action could be taken under S. 41 of the Act.” 

[Para G] 

I. R. Antani — for Applicant; K. K. Chhaya — for 
Opponent. 


REFERENCES : Court war / Chronological / Paras 
(’24) A. I. R. 1924 All. 328 : (4G All. 489 F. B.) 5 

(*79.80) 4 Bom. 25. 5 

(’27) A. I. R. 1927 Pat. 233 : (G Pat. 254). 5 

(’47) A. I. R. 1947 Sind 32 : (I. L. R. (194G) Kar. 

311). 5 


Judgment. — This is nn application for revi¬ 
sion of an order dated 26-3-1952, made in Debt 
Adjustment Application no. 1304, by the Special 
Court at Mundra, established under the provisions 
of the Bombay Agricultural Debtors Relief Act, 
1947, as extended with modifications to the State 
of Kutch. 

[2J The facts are that the opponent, whose in¬ 
come was not suflicient to allow her debts, as 
adjusted by the Court, to be liquidated by annual 
instalments not exceeding twelve in number, was 
adjudicated an insolvent under s. 47 (l) of the Act 
and out of two sites, a house and a field owned by 
her, one field was reserved for her maintenance 
and one site only was ordered to be sold under 
sub-s. ( 2 ) of the said Section. 

[3] The applicant felt aggrieved by the above 
order made by the Court, as the house and one 
site with a hut on it were not ordered to be sold 
as property not liable to attachment and sale 
under s. 60 , Civil P. C. The contentions in sup- 
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port of the application were that the house was 
specifically mortgaged and a mortgage decree was 
passed in favour of the applicant and the site was 
not land immediately appurtenant to the house.* 
.4. Section GO, Civil P. C., declares what pro¬ 
perties are liable to attachment and sale in exe¬ 
cution of a decree and what properties are exempt 
from attachment or sale. It follows that the 
expression ‘the property of the debtor, liable to 
attachment and sale under s. 60 , Civil P. C.” used 
in sub-s. ( 2 ) of s. 47, Bombay Agricultural Debtors 
Relief Act, 1947 means property of the debtor 
other than the property exempt from attachment 
and sale. A house of an agriculturist, occupied by 
him, is exempt from attachment or sale. The 
term ‘sale* used in s. 60 , Civil P. C., means sale 
which follows as a consequence of attachment 
levied. Where no attachment is necessary, the 
question whether particular property is exempt 
from attachment or sale under s. 60 , Civil P. C. 
does not arise. When a house of an agriculturist 
is specifically mortgaged by him and a decree for 
sale of the mortgaged house is made, no attach¬ 
ment is required to be levied. Nor is sale in such 
a case directed of any property attached. Such a 
house is not exempt from ‘attachment or sale’, 
and is property liable to attachment and sale 
under s. 60 , Civil P. (Y within the meaning of 
that expression used in sub-s. ( 2 ) of s. 47, Bombay 
Agricultural Debtors Relief Act, 1947. 

[5] As early as in 1879, the High Court of 
Bombay held in Bliagvandas v. Hatliibhai , 4 
nom. 25 that the intention of s. 266 of Act x of 
1877 was not to prohibit sale of property specifi¬ 
cally mortgaged. In Mubaraq Ilusscn v. Ahmed , 
a. i. r. 1924 all. 328 (f. b.), it was held by the 
Allahabad High Court that a house specifically 
mortgaged, could be sold notwithstanding the 
proviso. In Ganga Bisun v. Jagmohan Bam , 
a. i. r. 1927 Pat. 233, the Patna High Court held 
that when a judgment-debtor had entered into an 
agreement to give his house in security for the 
amount of decree, he was estopped from pleading 
that the house was not saleable. The Sind High 
Court in Shambhoo Ehimjee v. Kaloch Bozc, 
a. i. R. 1947 sind 32 held that s. 60 (l) was not 
applicable to a mortgage decree and hence no 
question of exemption arose. Thus the conclusion 
that a house of an agriculturist occupied by him 
is not exempt from attachment or sale if it was 
si>ecifically mortgaged and a mortgage decree for 
sale was passed is fortified by the views of other 
High Courts. The house of the opponent was thus 
her property which was not exempt from sale and 
was therefore property liable to attachment and 
sale under s. 60 , Civil P. C. It is true that pro¬ 
perty of a debtor not required to be attached is 
not ‘the property liable to attachment and sale 
under s. 60 , Civil P. C.* What the Legislature 
obviously meant by using that expression in s. 47 
( 2 ) of the Act was that the property of a debtor 
exempt from attachment or sale should not be 
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sold. This is clear from the fact that s. 47 of the 
Act is included in chap, in of the Act, captioned 
‘Insolvency proceeding’ and under s. 48, an order 
of adjudication made under s. 47 is given the 
effect of an order made under s. 27, Provincial 
Insolvency Act, 1920. The effect as stated in sub- 
s. (l) of s. 28, Provincial Insolvency Act, 1920 is 
that the property of an insolvent shall not include 
any property which is exempt by the Code of 
Civil Procedure. Thus the property not so exempt 
is the property which could be sold and the Legis¬ 
lature by using the expression ‘property of the 
debtor liable to attachment and sale' in s. 47 of 
the Act meant all properties of a debtor except 
those in respect of which exemption could be 
claimed under s. 60 of the Code. 

[6] It must therefore be held that the house 
of the opponent was not exempt and it could and 
should be ordered to be sold. It is not necessary 
to consider whether the order, in so far as it 
directs that one site with a hut on it was exempt, 
is correct, as it is admitted that if the house was 
ordered to be sold it was quite sufficient. It was 
complained on behalf of the opponent that though 
she did not desire to be adjudicated insolvent, she 
was so adjudicated as her income was not suffi- 
cient to allow her debts to be liquidated by annual 
instalments not exceeding twelve in number and 
her house, sale proceeds of which would be more 
than sufficient to pay her debt as adjusted, would 
be ordered to be sold, with the result that her 
position in this proceeding under the Act was no 
better than what it would have been if the decree 
was executed against her under ordinary law. It 
is for the Legislature to consider whether s. 47 
be so amended as to leave the question of adjudi¬ 
cation to the option of a debtor, particularly in 
those cases in which action could be taken under 
s. 41 of the Act. 

[7] Result is that the application is allowed, 
the order made by the lower Court exempting the 
bouse from sale is set aside and it is directed that 
the house be also sold. Opponent to pay appli¬ 
cant’s costs. 

B/V.S.B. Application allowed. 
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Bafan Juma — Accused.Applicant v. State. 

Criminal Rem. Appln. No. 40 of 1951, D/. 26-9-1951 

(a) Criminal P. C. (1898), S. 439 _ Revision agai; 
finding of fact. 6 

Under S. 489, Criminal P. C„ the High Court will; 
ordinarily interfere with sufficiency or otherwise of e 
aence on which conviction is based particularly when 
«Tiog Magistrate and the Sessions Judge have recon 
in thecase 611311185 °“ the on ’y important question of f 

Anno. Or. P. 0., S. 489, N. 15. [Par ° 

4 b iSv“ n o? India ’ Ar ‘- ^-Migration, me; 


Migration implies change of domicile and by Art. 7 of 
the Constitution it puts an end to the citizenship of India. 

Where a person, domiciled in Kutch, went to Pakistan, 
visited Kutch on n temporary permit and went back to 
Pakistan : 

Held, that this was sufficient evidence of migration: 
A. 1. R. 1951 Kutch 38 and A. I. R. 1950 Nng. 161, lief. 

[Para. 4) 

(c) Influx from West Pakistan Control Act (1949), 
S. 4 — Section is not ultra vires and unconstitutional 
—Constitution of India, Arts. 13 and 19 : A. I. R. 1951 
Kutch 38 and A. I. R. 1951 Nag. 43. licl. on. [Para. 5) 

.V. M. Mehta — for Applicant; C. P. Pandya, Public 
Prosecutor—for The Stale. 
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(’50) A. I. R. 1950 Nng. 161 : (51 Cri. L. J. 817). 4 

(’51) A.I.R. 1951 Nng. 48 : (I.L.R. (1951) Nag. 552). 5 


Order. — The applicant was convicted of an 
offence punishable under s. 5, Influx from West 
Pakistan (Control) Act (Act xxm of 1949), by the 
Magistrate F. C. Bhuj and was sentenced to under¬ 
go rigorous imprisonment for one month and to 
pay a fine rs. 50. The conviction and sentence 
were on appeal confirmed by the Sessions Judge, 
Kutch. The applicant has, therefore, approached 
this Court for revision of the order of conviction 
and sentence. 

[ 2 ] The charge against the applicant was that 
on 9.2.1951, he entered Kutch from Pakistan with¬ 
out a permit. The prosecution led evidence in 
support of the charge and both the Courts below 
have accepted the evidence led. The applicant led 
defence evidence to show that he was residing in 
Jam-salaya. The Lower Courts did not place re¬ 
liance on the defence evidence. 

[3] The first point urged by the learned Ad¬ 
vocate for the applicant was that the Lower Courts 
erred in holding that the applicant had entered 
Kutch from Pakistan. The prosecution had led 
evidence to show that the applicant had once 
come to Kutch from Pakistan on a temporary per¬ 
mit and had returned back. Under s. 439, Crimi¬ 
nal P. C., this Court will not ordinarily interfere 
with sufficiency or otherwise of evidence on which 
conviction is based particularly when the trying 
Magistrate and the Sessions Judge have recorded 
concurrent findings on the only important ques- 
tion of fact in the case. 


I4j i>ext point urged by the learned Advocate 
for the applicant was that the applicant was ad¬ 
mittedly a resident of Kutch and unless the Pro¬ 
secution proved that the domicile was changed 
the provisions of the Act did not apply to°the 
facts of the present case. This Court held in 
Mandhara Jakab v. Kutch Government, a. i. r 
1951 Kutch 38 that migration within the meaning 
of Art 7 of the Constitution had no reference to 
domicile. It was urged that the word, "Migration” 
was not properly interpreted in that case and re 
hance was placed on Habib Ahmed Bizvi v. The 
Croton, a. i. r. 1950 Nag. 161. In the last men¬ 
tioned case it was held that there was presump, 
tion m favour of continuance of an existing 
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domicile and it was not shown that domicile had 
changed. The question whether there was migra¬ 
tion docs not seem to have arisen in that case. 
Migration implies change of domicile and by 
Art. 7 of the Constitution it puts an end to the 
citizenship of India. The facts that the appli¬ 
cant went to Pakistan, visited Hutch on a tempo¬ 
rary permit and returned back to Pakistan are 
evidence of migration. 


[5‘ It was then urged that s. 4 of the Act was 
(ultra vires of the Parliament as it ofiendcd the 
I fundamental rights of freedom of movement 
granted under the Constitution. This Court in a 
case referred to in the preceding para has held to 
'the contrary. The Nagpur High Court in Atau 
Behman v. The State of Madhya Pradesh , A.i.n. 
1951 xag. 43 held that the provision of s. 7, Influx 
from Pakistan (Central) Act, could not be regard¬ 
ed as unconstitutional or having become void after 
inauguration of the Constitution. 


[0] Piosult is that the applicant’s conviction and 
sentence passed on him are confirmed and his ap¬ 
plication is dismissed. Applicant to surrender to 
his bail and serve out his sentence. 

B K.S . Bevision disinissed. 
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Chatrahhoj Keshavji and another — Plaintiffs 
— Appellants v. Maharaj Ghanshyamlalji 
Baton ji — Defendant — Bespondent . 

First Appeal No. 11 of 1951, D/-25-7-1952. 

(a) Civil P. C. (1903), S. 92 and O. 1. R. 8 — Kutch 
Civil P. C., S. 22—Suit by certain members of religious 
sect in their individual capacity for reliefs provided in 
S. 92 — Maintainability — Procedure in S. 22. Kutch 
Civil P. C., must be followed. 

A suit by two persons who claim to be the followers of a 
religious sect which is a fluctuating body incapable of 
ascertainment, and who claim to be beneficiaries of an 
alleged constructive trust created for public purposes of 
religious nature, for obtaining relief provided in S. 92, 
Civil P. C. was not maintainable under the Kutch Civil 
P. C., if the suit was brought in their individual capacity. 
In the absence of any provision in the Kutch Civil P. G. 
for obtaining the sanction of the Advocate Geuerul or any 
such or other officer, like the one contained in S. 92, Civil 
P. C. the suit must be brought in the representative capa¬ 
city after following the procedure laid down in S. 22, 
Kutch Civil P. 0. (Corresponding to 0. 1, K. 8, Civil P. C.) 
8 Cal. 32, lief. [Para 5] 

. Anno. C. P. C., S. 92, N. 7. 8, 23; 0. 1, R. 8, N. 10. 

(b) Civil P. C. (1908), O. 1, R. 8—Suit in individual 
capacity—Power of appellate Court to give permission 
to sue in representative capacity. 

If a representative spit is brought but for one reason or 
another, requisite permission is not obtained or granted, it 
can be granted by the appellate Court. Similarly, when a 
suit is brought by plaintiffs on the averment that they 
were appointed trustees of the community, permission 
coul 1 be granted to sue in a representative cajacity. Reason 
is that the character of the suit is not changed. Where, 
however, plaintiffs sue in their individual capacity, such 
grant of permission would change the character of the suit. 
A Court of appeal will not g.aut such permission, result of 
which would be to change the cb»Vr?ter of the suit, parti¬ 
cularly when tho plaintiffs Lad opportunity in the trial 


Court to seek necessary permission and they did not avail 

of it ‘ [Para 6] 

Anno. G. P. C„ O. 1. R. S, N. 11, Pt. 2. 

(c) Kutch (Province) Courts Order, 1948, Para. 42(c) 
Order under, by J. C. - Order No. 1 cf 1949, dated 
3-1-1949 — Assessment oi pleader’s fees—Court has to 
assess pleaders fees on a flat basis according to its 

discretion except in certain specified cases_Court 

assessing pleader's ices on higher basis merely because 
suit lasted for sire years in trial Court—Fees reduced 
from 400 to 200 Rs. [Para 9) 

B. B. Thacker — for Appellants; S. V. Bhansali-for 
Bespondent. 

RE1ERENCES: Courtwar/Chrouological/ Paras 

(’62) 8 Cal. 32 : (9 Cal. L. R. 433). 5 

( 47) A. I. R. 1947 Mad. 205: (194G-2 Mad. L. J. 402). G 

Judgment. — This appeal arises out of a suit 
brought by the appellants to obtain reliefs pro¬ 
vided in s. 92, Civil P. C. (Act 5 of 1908), on 
averment that the respondent, religious head of 
of their Pranami Sect of Chakla Mandir, mis¬ 
managed the temple property and was about to 
alienate the same. 

L 2 ] The respondent disputed appellants’ right 
to sue as followers of Pranami Sect of Chakla 
Mandir, maintained that the property in suit 
belonged to him as dedicated to him and con¬ 
tended that the suit was not tenable till the appel¬ 
lants sought and obtained permission under s. 22 , 
Kutch Civil P. C, 

[3] The trial Court found for the respondent, on 
the contentions raised by him and dismissed tho 
suit. The appellants first applied for permission 
under o. 1 , r. 8, Civil P. C. or in the alternative 
for adjournment of the appeal to enable them to 
get requisite consent of the Advocate General 
under s. 92, Civil P. C. They withdrew that ap¬ 
plication and applied for permission to withdraw 
the suit with liberty to file a fresh suit on the 
same cause of action. That application was dis¬ 
missed. The appeal was then heard on merits. 

[4] Out of three contentions on which the judg¬ 
ment of the trial Court turned, the contention 
which was the subject-matter of issue no. 4 in tho 
trial Court was heard first. The issue raised in the 
trial Court was whether the suit was tenable 
without adopting the procedure mentioned in s. 22 , 
Kutch Civil P. C. or without joining all persons 
who were the followers of the Sampradaya (Sect) 
as parties to the suit. In other words the conten¬ 
tion was whether plaintiffs were entitled to main¬ 
tain the present suit in their individual capacity 
in the manner done. 

[5] The appellants were suing as beneficiaries of 
an alleged constructive trust created for public 
purposes of religious nature. They had thus the 
same interest which all the followers of the sect 
had in the alleged constructive trust. As such, the 
suit must be a representative one on behalf of the 
community of beneficiaries and not by the plain¬ 
tiffs for their own interest. Such a suit ought to 
have been brought by the whole body of beneficia¬ 
ries by joining all of them parties to the suit, if 
that was feasible and convenient, or by resorting 
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»h . suit could be brought by them n, two 
persons having interest in the trust but without 
obtaining the consent of the Advocate General as 
at the time the suit was instituted, the hutch 
Civil Procedure Code was in force and that Code 
did not make provision for obtaining consent of 
any such or other officer. When a representative 
suit of the type under consideration does not tail 
within the purview of s. 92. Civil P. C. or where 
the procedural law in force does not make any 
such provision for instituting a suit on obtaining 
consent of an Advocate General or other officer 
empowered to give consent, the only course left is 
for the whole body of beneficiaries to bring the 
suit in their names or where that is not feasible, 
by any one or more of them in their representa¬ 
tive capacity by complying with the provisions of 
the enabling procedural law on the subject-. 1 lie 
appellants should have therefore joined all persons 
who were the followers of this sect as parties. The 
followers being a fluctuating body incapab'e of 
ascertainment, the appellants had to sue in their 
representative capacity. The suit brought by them 
in the manner done was not tenable. In Jan Ali 
v. Bam Nath, 8 cal. 32, it was held that though 
the plaintiffs might possibly have obtained leave 
to sue under s. 30 of the Code (corresponding to 
o. 1 , R. 8, Civil P. C.), on behalf of themselves and 
other persons attending the mosque, they not 
having obtained such leave, were not entitled to 
institute the suit for the purposes of obtaining the 
relief asked for. It is clear that the trial Court 
was right in accepting this contention raised by 
the respondent and in dismissing the suit. 

[6] It was contended that the suit should not 
bo allowed to be defeated by reason of a procedu¬ 
ral defect and that permission be granted by this 
Court. Reliance was placed on Mookka Pillai v. 
Valavanda Pillai, a. i. r. 1947 Mad. 203, in which 
it was held that there was nothing which preven¬ 
ted a Court from permitting persons suing in their 
individual capacity to sue as representatives of a 
larger group even during the stage of appeal. 
There can be no doubt that in a fit case, an appel¬ 
late Court can grant permission to sue in a repre¬ 
sentative capacity. If a representative suit is 
brought but for one reason or another, requisite 
permission is not obtained or granted, it can be 
granted by the appellate Court. Similarly when a 
suit is brought by plaintiffs on the averment that 
they were appointed trustees of the community as 
1 were the facts in the Madras case cited above, 
permission could be granted to sue in a represen¬ 
tative capaoity. Reason is that the character of 
the suit is not changed. Where, however, plain¬ 
tiffs sue in their individual capacity, grant of 
permission would change the character of the suit. 
A Court of appeal will not grant such permission, 
result of which would be to change the character 
of the. suit, particularly when the. appellants had 


permission and they did not avail ol it. in t ni* 
case the respondents had raised thei pai.iC'.il.u 
contention on which the judgment of the trial 
Court turned. Not only ho raised the contention 
but he requested the then trial Court to trj th. t 
contention as a preliminary issue. The appellant# 
objected to the trial Court doing so, stating that 
the suit was brought in accordance with the prin¬ 
ciples contained in s. 92, Civil P. 0. and hence 
according to law it was not necessary to sue m a 
representative capacity. It was contended that at 
the stage of arguments, it was submitted on be¬ 
half of the appellants to the trial Court that an 
opportunity be given to the appellants to comply 
with the procedure mentioned in s. 22 of the hutch 
Code if it was so thought fit. It was for the appel¬ 
lants, belated as they were, to have applied to the 
trial Court for permission unreservedly. They 
wanted to keep their cake and eat it. The obvious 
difficulty in their way was that the position, that 
they were followers of the sect and as such bene¬ 
ficiaries, was not admitted. 

[7] The difficulty of considering such an appli¬ 
cation by the appellate Court is that first the 
parties must be heard on the finding recorded by 
the trial Court that appellants were not the 
followers of tho sect. That finding having been 
recorded by the trial Court, the application cannot 
be considered unless it is set aside. Another diffi- 
culty of a more formidable character is that dur¬ 
ing the pendency of the suit, the Code of Civil 
Procedure (Act 5 of 1908) was applied to the 
State of Kutch. Apart from the question whether 
the application of the Code has effect on the suit 
in that requisite consent under s. 92 was not ob¬ 
tained, it is evident that the procedural law is 
retrospective and applies to pending proceedings 
without affecting substantive rights and permission 
is sought at a time when such a suit could only be 
brought under s. 92 by obtaining the requisite con. 
sent. Now permission can only be granted under 
o. 1, R. 8 and not under s. 22 of the Kutch Code. 
A suit under s. 92, Civil P. C., is also a represen¬ 
tative suit. The question then will be whether it 
would be right and proper to grant permission 
under o. 1 , R. 8, Civil P. C., when under s. 92 a 
representative suit could only be maintained on 
obtaining the requisite consent. 

[8] For the reasons stated above, this case can¬ 
not be considered a fit one for grant of permission 
by the Court of appeal. Tho appellants stuck to 
their guns for a period of 6 years in the trial Court- 
and they must take consequences of their act. 
Result is that the decree of the trial Court has to 
be confirmed on the finding that the appellants 
were not entitled to maintain the suit in the 
manner done. It is therefore unnecessary to hear 
the pleaders for the parties on other points arising 
in appeal. 

[9] It was submitted that the trial Court erred 
in assessing pleader’s fees at rs. 400 . It appears 
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that the then Judicial Commissioner issued Order 
no. 1 of 1049, dated 3-1-49. presumably under 
para. 42 (c), Kutch (Province) Courts Order, 1948 
lor assessment of pleader's fees. It was provided 
therein that in cases except those specifically 
stated the Court was to assess pleader's fees on a 
Hat basis according to its discretion; but in doing 
so. the Court should take into consideration the 
nature of the suit and the fees charged by plea¬ 
ders in ordinary cases. The facts taken into con¬ 
sideration by the trial Court were that the suit 
lasted for six years and hence the respondent 
;nni$t have been obliged to pay a big sum for 
pleader’s fees. There was no statement made by 
the pleader for the respondent that he had 
charged so much for pleader's fees. Moreover, it is 
well known that the work of disposing contested 
suits was going very slowly in the former Kutch 
jState in the absence of effective supervision. The 
trial Court thus did not follow the order referred 
to above. It was submitted on behalf of the res¬ 
pondent that this was a matter to be decided by 
the trial Court in the exercise of discretion. It 
seems to me that a fee of rs. *200 would be ade¬ 
quate having regard to the nature of the case and 
'having regard to the fees charged in ordinary cases. 

ClOj Result is that the decree of the trial Court 
dismissing the suit is confirmed and the appeal is 
dismissed with costs except a slight variation that 
’ instead of its. 400, pleader’s fees are allowed at 
its. 200 . 

D K.S. Appeal dismissed. 
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Chalrabhuj Kcsliavji and another—Plaintiffs 
—Appellants v. Ghanshpamlalji Ratanji — De¬ 
fendant — Respondent. 

First Appeal No. 11 of 1951, D/-10-7-1952. 

(a) Civil P. C. (1908), Ss. 92,107, O.l. R. 8 and 
O. 23, R. 1 (2)—Withdrawal in appeal— Formal delect 
— Sufficient grounds. 

An appellate Court can allow withdrawal from a suit in 
view of the provisions of S. 107. If the conditions laid 
down in O. 23, R. 1 (2) are satisfied, permission can be 
granted irrespective of the fact that the suit was dismissed 
on merits also. No doubt the fact that a suit has failed on 
merits also, is to be taken into consideration in deciding 
the question whether the suit must fail by reason of 
some formal defect or whether there are sufficient grounds 
for allowing a plaintiff to institute a fresh suit on the 
same cause of action. In the absence of any specific provi¬ 
sions similar or analogous to the provisions contained in 
S. 92 of the Code in the Kutch Civil Procedure Code, a suit 
in which numerous persons had commuuity of interest 
could not have been filed by two persons in their indi¬ 
vidual capacities. It could only be done by resorting to 
that part of the enabling procedural law which provides 
for a representative suit being filed. The question is one of 
the right to sue to obtain specific reliefs. As such, the 
question is one affecting the merits of the case and going 
at the root of the case. The question is not one of some 
formal defect. The fact that a suit must fail by reason of 
some formal defect is considered a sullicient ground. Other 
sufficient grounds, though not grounds in the nature of 
formal defects, must be aualogous to them. If the appel. 
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lants realised during the pendency of the suit that they 
must obtain permission to convert the suit into a repre¬ 
sentative suit, they could have very properly sought at 
that stage permission to withdraw from the suit in the 
trial Court though they could not have sought permission 
as the Civil P. C. was made applicable. Instead of doing so 
if they invite*! the trial Court not only to decide the ques- 
tion about their right to sue in their individual capacities 
hut also to decide other questions about their bciug the 
followers of the Sect and about the debut tar character of 
the property in suit, and failed in all those contentions, it 
cannot be said that there are sufficient grounds, as on 
probable reversal of findings on two other questions of fact 
by the Judicial Commissioner's Court, the suit must fail 
on the ground of plaintiff’s right to maintain the suit in 
the manner done: A. I. R. 1925 Cal. 711, Pel. on. 

[Paras 7, 8. 9, 10, 11] 

Anno. C. P. C., S. 92, N. 3; O. 23. R. 1, N. 11, 25, 2G. 

(b) Civil P. C. (1908), Ss. 92, 107, O. 23, R. 1 (2)- 
Withdrawal in appeal —Right to bring suit depending 
on consent to be given by statutory authority. 

I nder S. 92, it is for the Advocate General to decide 
whether he should grant permission and if yes, whether it 
should be'granted to the appellants or to somebody else. 
The appellate Court cannot anticipate that the Advocate 
General will necessarily grant permission to the appellants 
having regard to the fact that the trial Court held that 
both the appellants were not entitled to sue as one did not 
belong to the Sect and the other had ceased to belong to 
it. Under O. 23, R. 1 (2) the Court can allow withdrawal 
from the suit with liberty to file a fresh suit in respect of 
the same subject-matter to those plaintiffs who have un¬ 
questionably the right to sue and not to those whose right 
to bring a fresh suit depends upon consent to be given by 


a statutory authority. [Para 12] 

Anno. C. P. C., S. 92, N. 23; O. 23, R. 1, N. 2, 11, 27. 

C. P. Thacker—.for Appellants ; S. V. Lhansali — for 
Respondent. 

REFERENCES: Court war/Chronological/ Paras 

(’21) A I R 1921 Bom 278 : (45 Bom 200) 7 

(’25) A I R 1925 Cal 711 : (8G Ind Cas 1029) 9 

4 *29) A 1 R 1929 Cal 88 : (55 Cal 10G7) 7 

(’18) A 1 R 1918 Mad 1287 : (40 Mad 259 FB) 7 


Order. — The appellants apply under o. 23, 
R. 1 (2), Civil P. C. for permission to withdraw 
from the suit with liberty to institute a fresh suit 
in respect of the subject-matter of the suit. 

[ 2 ] The appellants brought the suit under ap¬ 
peal in the year 1945 A. D. in the then Varishta 
Court of the former Kutch State, to obtain reliefs 
provided in s. 92, Civil P. C. (Act 5 of 1908), 
on averment that the respondent, religious head 
of their Pranami Sect of Chakla Mandir, mis¬ 
managed the temple property and was about to 
alienate the same. 

[3] The respondent disputed appellants’ right 
to sue as followers of Pranami Sect of Chakla 
Mandir, maintained that the property in suit 
belonged to him as dedicated to him and contend¬ 
ed that the suit was not tenable till the appellants 
sought and obtained permission under s. 22 , Kutch 
Civil P. C. 

[ 4 ] The trial Court found for the respondent on 
the contentions raised by him and dismissed the 
suit. In appeal, the appellant first applied for stay 
to enable them to obtain permission of the Advo¬ 
cate General or in the alternative for permission 
to sue in a representative capacity under O. 1, 
R. 8, Civil P. C. They withdrew that application 
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and have filed the present application to obtain 
the relief mentioned in para one above. 

[ 5 ] To understand and appreciate averments 
made in the application, it is necessary to state 
some facts. The plaint was drafted and reliefs 
were sought on the basis of the provisions con- 
tanned in s. 92, Civil P. C. As the said Code was 
not in force in Kutch State when the suit was 
filed and as the Kutch Code made no such cor. 
responding provisions, a substantive right to insti¬ 
tute the suit was understood to have existed, but 
the procedural part of the section of obtaining 
permission of the Advocate General was thought 
unnecessary ns inapplicable. It was for this reason 
that suit was proceeded with despite the objec¬ 
tions that permission to sue under s. 22 of the 
Kutch Code, containing provisions corresponding 
to the provisions contained in 0 . 1, R. 8, Civil 
P. C., should have been obtained and that the suit 
as brought was bad. The trial Court held that suit 
should have been brought in a representative 
capacity and as it was not done, it was bad. 

[6] In paras. 1 to 5 of their application, the 
appellants state the above mentioned facts and 
further state that as their suit had failed due to 
formal defect and as the Civil Procedure Code 
(Act 5 of 1908), came into force during the 
pendency of the suit and as the suit could not be 
held tenable unless permission was obtained under 
s. 92 , Civil P. C., they should be permitted to 
withdraw from the suit with liberty to file a fresh 
suit in respect of the same subject-matter. The 
application is opposed by the respondent. 

[7] First question to be considered is whether 
this Court as Court of appeal can permit with- 
drawal from the suit. Order 23, R. 1, Civil P. C. 
provides for withdrawal from the suit by the 
Court. As a trial Court can allow withdrawal 
from a suit, an appellate Court can allow with¬ 
drawal from a suit in view of the provisions of 
s. 107, Civil P. C. It was contended on behalf of 
the respondent that when a suit had been tried 
and dismissed on merits, the plaintiff should not 
be permitted to withdraw in appeal from the suit 
and reliance was placed on Ram Saran v. Radha 
Raman, a. I. r. 1929 cal. 88. In that case, it was 
not held that the appellate Court had no power to 
do so. The question of jurisdiction of an appellate 
Court to allow withdrawal from a suit was con- 
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grounds for allowing a plaintiff to institute a tresli: 
suit on the same cause of action. In the Calcutta) 
case above referred to, the title of the plaintiff 
suing was not proved aud hence the suit failed. 
Incidentally the Court held that the suit was bad 
for want of a necessary party and hence it must 
fail on that ground also. To grant permission to 
a plaintiff in such a case would be tantamount to- 
giving him a fresh opportunity to establish his 
case. It cannot, therefore, be accepted as a general 
proposition of law that when a suit was tried and 
dismissed on merits also, the case is taken out of 
the purview of o. 23, R. 1 (2), Civil P. C. 

[9] Next question is whether the suit must fail 
by reason of some formal defect. The suit has 
already failed and what is to be considered is 
whether it must fail in appeal by reason of some 
formal defect. It was urged that as appellants did 
not bring their suit as a representative suit, and 
as they were not able to do so now in view of the 
fact that such a suit would be governed by the 
provisions of s. 92 of the Code, their suit must fail 
by reason of that formal defect. The question is 
whether the defect can be regarded as mere formal 
one. It is evident that in the absence of any 
specific provisions similar or analogous to the pro¬ 
visions contained in S. 92 of the Code in the Kutch 
Civil Procedure Code, a suit in which numerous 
persons had community of interest could not have 
been filed by two persons in their individual 
capacities. The question, therefore, is one of the 
right to sue in the manner done to obtain specific 
reliefs. As such, the question is one affecting the 
merits of the case and going at the root of the 
case. The question is not one of some formal 
defect. 
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sidered in Kamayya v. Pappaya, a. i. r. 1918 Mad. 
1287 (f. b.) and it was held that an appellate 
Court had power in a proper case to give the plain¬ 
tiff leave to withdraw the suit with liberty to file a 
^fresh suit. The Bombay High Court, following 
Kammayya’s case, held in Hassan (Sheikh) 
v. Mahommed Ali, a. i. r. 1921 Bom. 278 that an 
appellate Court had such jurisdiction to grant 
permission. Following these cases, I hold that this 
Court, as a Court of appeal can grant permission 
to the appellants under o. 23, r. l ( 2 ), Civil P. C. 

18] Next question is whether permission should 
not be granted when a suit is tried and dismissed 


cal. 711, a suit for declaration of a public path was 
instituted without taking steps under S. 91 or 0 .1, 
R. 8, Civil P. C. It was held that the defect was 
not a formal one within the meaning of the rule. 
The appellants are, therefore, not entitled to get 
permission sought on the ground that their suit 
is likely to fail by reason of some formal defect. 
It is, therefore, unnecessary to consider whether 
the suit must fail by reason of some formal defect 
only. Nor is it possible to do so as the two other 
contentions raised by the Respondent and accept¬ 
ed by the trial Court are questions of fact and this 
Court cannot say anything on the merits of the 
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findings recorded on them by the trial Court 
without considering them in the light of arguments 
advanced. 

[ 10 : Next question is whether there are other 

sufficient grounds. The fact that a suit must fail 

bv reason of some formal defect is considered a 
• 

sufficient ground. Other sufficient grounds, though 
uo: grounds in the nature of formal defects, must 
be analogous to them. Now, the appellants had 
clear notice of the fact that their suit as instituted 
was bad. The Respondent had contended that 
permission under s. 22 of the Kutch Code should 
have been obtained. They however stuck to their 
guns. The Respondent requested the then trial 
Court to decide that particular contention as a 
preliminary issue. It seems that the then trial 
Court did not do so as the appellants must have 
objected to that request being granted. 

The appellants explain that they did not take 
up the suggestion as they had instituted the suit 
in accordance with the principles enunciated in 
s. 92 of the Code. But the main principle enunciat¬ 
ed in that Section is that a suit could be tiled by 
two or more persons with the permission of the 
Advocate General. This provision was made so that 
trustees of public trusts might not be harassed by 
reckless suits tiled against them. Where there is no 
provision for such permission being obtained but 
a suit contemplated by the provisions of that 
Section could be tiled according to the then exist¬ 
ing law, it follows that it could only be done by 
resorting to that part of the enabling procedural 
law which provides for a representative suit being 
filed. The appellants have to thank themselves if 
despite objections by the other side, they stuck to 
their guns. Where a plaintiff under the circumst¬ 
ances stated above sticks to his guns and invites 
the Court to decide the contention, ho cannot be 
heard to say that he has now become wiser in 
appeal and therefore there is sufficient ground for 
withdrawal from the suit. 

[11] It is true that the Code of Civil Procedure 
fAct 5 of 1908) came into force in this State 
during the pendency of the suit. It was urged that 
due to the fact that the Code was applied to the 
State when the suit was pending, no permission 
•could have been sought to convert the suit into a 
representative suit and the suit was likely to fail 
due to application of the Code, which being pro. 
cednral law had retrospective operation. No doubt, 
there being no vested right in the procedure, the 
Code applies retrospectively to all pending pro¬ 
ceedings but not in snch a wav as to affect 
substantial or remedial vested rights. It can be 
urged that the appellants claiming to be the 
followers of the Sect had vested right to bring a 


suit of this type. But it is clear that the same 
vested right was to bring a representative suit. If 
such a suit is brought, it could not have been 
defeated by the application of the Code during the 
pendency of the Suit. The Code was applied many 
years after the suit was brought and even after 
the Cole was applied, the appellants sought deci¬ 
sion of the trial Court on the question whether 
they were not entitled to maintain the suit in 
their own rights. 

If the applicants realised during the pendency 
of the suit that they must obtain permission to 
convert the suit into a representative suit, though 
at that stage when they could not have sought 
permission as the Code was made applicable, they 
could have very properly sought at that stage 
permission to withdraw from the suit in the trial 
Court. Instead of doing so, they invited the trial 
Court not only to decide the question about their 
right to sue in their individual capacities but also 
to decide other questions about their being the 
followers of the Sect and about the debuttar 
character of the property in suit. After they have 
failed in all those contentions, it cannot now be 
said that there are sufficient grounds as on pro¬ 
bable reversal of liudings of two other questions 
of fact by this Court, the suit must fail on the 
ground of plaintiffs' right to maintain the suit in 
the manner done. 

[ 12 ] There is another weighty ground to bo 
considered. It is conceded that the new suit to bo 
instituted must comply with the provisions of 
s. 92 , C. P. C. According to that Section new suit 
can he instituted by the Advocate General or by 
any two or more persons who obtained permission 
of the Advocate General and not necessarily by 
the appellants suing. It is for the Advocate General 
to decide whether he should grant permission and 
if yes, whether it should be granted to the appel¬ 
lants or to some body else. This Court cannot 
anticipate that the Advocate General will neces¬ 
sarily grant permission to the appellants having 
regard to the fact that the trial Court held that 
both the appellants were not entitled to sue as one 
did not belong to the Sect and the other had 
ceased to belong to it. Under o. 28 , B. 1 ( 2 ) C. P. C-, 
the Court can allow withdrawal from the suit 
with liberty to file a fresh suit in respect of the 
same subject-matter to those plaintiffs who have 
unquestionably the right to sue aud not to those 
whose right to bring a fresh suit depends upon 
consent to be given by a statutory authority. 

[13] Result is that the application for with¬ 
drawal cannot be granted. It is dismissed. 

B DJI. Application dismissed. 
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SUBJECT INDEX 


Administration of Evacuee Property Act (31 
of 1960) 

-Validity 

See Constitution of India, Art. 19 (1) (f) 
and (5) 181c 

- S. 40—See Constitution of India, Art. 19 

(1) (f) 181a 

—— S. 68 (3) — Under Gwalior State Evacuee 
Property Management Ordinance (S. 2004) and 
Madhya Bharat Evacuee Property Management 
Ordinance (32 of 1948) and Aot (20 of 1949) 
vendor not an evacuee—Gwalior State Ordinance 
not containing any provision for transfer by 
evacuee 181e 

Certiorari 

See under Constitution of India, Art. 226 
Civil Prooedure Code (6 of 1908) 

-Preamble 

v. <• See Interpretation of Statutes 31m 


CivU P. C. (contd.) 

- S. 2 (11) and O. 22, R. 3 — Intermeddler, 

who is 153 

- S. 9 — See Municipalities — Gwalior State 

Municipalities Act (Sm. 1993), S. 136 21 

- S. 11 —Execution proceedings—Constructive 

'res judicata’ — Objection of limitation under 
Art. 182, Lim. Act and S. 48, C. P. C. — When 
barred 9a 

- S. 11, O. 21, R. 16 — Oral assignment of 

decree—Application for execution by assignee_ 

Principle of constructive res judicata_Appli¬ 
cability 9 d 

-S. 11 — Suit against several defendants — 

Other defendants deriving title through first 
defendant—Appeal — First defendant not made 
party—Decision of lower Court in favour of defen¬ 
dant 1 operates as res judicata between plaintiff 
and other defendants also 164 
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4 

Ciiril P. C (could.) 

-S. 47 and 0. 23, R. 3 —Compromise decree 

—Execution—Decree held inexecutable 104 

-S. 48—See ibid. S. 11 9a 

- S. 100 and 0. 41, R. 25 — Appellate Court 

not deciding other questions of facts agitated in 
appeal before it — High Court in second appeal 
would not go into these questions — Case should 
be remanded 1685 

- S. 107, 0. 13, R. 3 — Admissibility of evi. 

dence—Interference by appellate Court—Evidence 
Act (1872), S. 167 95a 

-S. 110—See Constitution of India, Art. 133 

(FB) 149 

- S. 115—See also (1) Court-fees Act (1870), 

S. 12 147a 

(2) Municipalities — Gwa. 
lior Muncipal Act, 
S. 78 29 

- S. 115— Scope—Revisional powers — When 

exercised 8b 

- S. 115 —Misappreciation of evidence-Not a 

ground for revision 159a 

- S. 151—See also Guardians and Wards Act 

(1890), 8. 7 (3) 936 

- S. 161; 0. 7, R. 7; 0. 8, R. 8 —Subsequent 

events 1406 

- S. 151 and 0. 25, R. 1 — Security for costs 

from plaintiff—Use of inherent powers 192 

-0. J, R. 8 —Suit by a few members — Majo¬ 
rity objecting 158 

- O. 1, R. 10 —Suit by co-owners—Necessary 

parties 95 c 

- O. 7, R. 7—Sec ibid, S. 151 1406 

- 0. 7, R. 10 — Trial of suit in Court having 

no pecuniary jurisdiction — Trial and decree aro 
null and void — Proper order is to return plaint 
for presentation to proper Court 196c 

- O. 8. R. 8—See ibid, S. 151 1406 

- O.13, R. 3—See also ibid. S. 107 95a 

- 0.13, R. 3 and O. 41, R. 1 — Objection as 

to mode of proof—When to be raised 956 

- O. 17, R. 2 — Applicability — Hearing — 

Meaning of — Date fixed for disposal of inter¬ 
locutory matter 8a 

- 0.17, Rr. 2 and 3 — Suit dismissed for 

default of appearance—Order whether made under 
R. 2 or R. 3 46 

-O. 17, R. 3—See ibid, 0. 17, R. 2 46 

-O. 21, R. 16—See also ibid, S. 11 9 d 

- 0. 21, R. 16 —Assignment by operation of 

law—Transfer inter vivos — Allotment of decree 
at oral family partition — Right of assignee to 
execute it 96 

-0. 21, R. 16 — Oral assignment of decree— 

Right of assignee to execute it 9c 

-O. 21, R. 16 — Provisions are mandatory— 

Effect of non-compliance 9a 

-O. 21, R. 57 — Execution dismissed for 

default of decree-holder — Attachment ceases — 
Subsequent purchase of property is valid 139 


Civil P. C. (contd.) 

- O. 21, R. 103 —Suit based on different right 

and not on adverse order—Bar of_Limitation_ 

Limitation Act 11908), Art. 11A—Gwalior Limi. 
tation Act, Arts. 2 (a), 30 and 56 1596 

- O. 22, R. 3—See ibid, S. 2 (11) 153 

- 0. 22, R. 4 (2 )—What pleas may be taken 

by legal representatives 207 

- O. 22, Rr. 10 and 11 —Assignment pending 

suit—Impleading of assignee as party to appeal 

154a 

- O. 22, Rr. 10 and 11 — Assignee ‘pendente 

lite’ is not bound to apply 1546 

- O. 22, R. 11 — Sec ibid, O. 22, R. 10 

154a;6 

- O. 23, R. 3—See ibid, S. 47 104 

- O. 25, R. 1—See ibid, S. 151 192 

- O. 40, R. 2—“Just and convenient”—Dis¬ 
cretion of Court—Mortgagee entitled to have rent 
of mortgaged property towards satisfaction of 
interest — Mortgagor omitting to pay rent — 
Appointment of receiver in mortgage suit 1366 

- O. 40, Rr. 1 and 3 — Selection of person as 

receiver—Discretion of Court — Appointment of 
receiver without taking security 136c 

- O. 40, R. 1 (2) — “Any person" — Suit on 

basis of simple mortgage—Appointment of receiver 

136a 

- O. 40, R. 3—Sec ibid, O. 40, R. 1 136c 

- O. 41, R. 1—See ibid, O. 13. R. 3 956 

- 0. 41, R. 25—See ibid, S. 100 1 686 

Companies Act (7 of 1913), Ss. 206, 207 (l) 
(2) —Non-compliance with—Effect on voluntary 
winding up 36 

-S. 207 (1), (2)—See ibid, S. 206 36 

- S. 216—See also ibid, S. 216 (2) 3c 

- Ss. 216, 221 — Application under S. 216— 

Locus standi of creditor to challenge voluntary 
liquidation proceedings as being void 3a 

- S. 216 (2 )—Attachment of property before 

passing of resolution for voluntary winding up— 
Attachment if can be set aside under S. 216 3c 

- S. 221—See ibid, S. 216 3a 

Constitution of India — Indian States, integra¬ 
tion of—Covenant by Rulers — Madhya Bharat 
Covenant, Art. X (2) and Sch. IV — Election of 
members of Interim Legislative Assembly 

(FB) 57a 

-Integration of Indian States — Covenant by 

Rulers—Madhya Bharat Covenant — Interpreta¬ 
tion (FB) 576 

-Indian States, integration of—Covenant by 

Rulers—Madhya Bharat Covenant, Sch. IV (c)— 
Electoral College—Formation of (FB) 57c 

-Indian States, integration of — Covenant by 

Rulers—Madhya Bharat Covenant, Art. X (2)— 
Failure to constitute Interim Legislative Assem- 
bly before 1-8-1948 (FB) 57e 

- Art. 14 — Madhya Bharat Zamindari Aboli¬ 
tion Act (13 of 1951) not discriminatory 

(FB) 57 j 


1 

ssSfZ* ts Si^r^'isu 

irouM Pwporty ^ 0l J W ?? ^8°'Povrer 0 , Par! 

liament to pass retrospects W**™^ 
Madhya Bharat — General Clauses Act (1°^ 

LLjlrt. 31—See also ibid, Art. 19 (1]1(0 181® 
_ Art. 31 —Madhya Bharat Zamindan Aboli¬ 
tion Act (13 of 1951)—"Validity (FB) 57; 

_ Art. 31 - Public purpose - Purpa^of the 

State i qi u 

- Art. 31 (1 )—Scope of /wim 

_. 4 T t. 31 (4)- "Bill"'—Meaning of (FB) oih 

- Art. 31 (4 )—Extent of protection ^ 

-i4rf. 31A proviso—'Law'—Meaning^ ^ 

_ Art. 133 —Decree of affirmance - Substantial 

question of law - Decision of Court immediately 
below—Civil P. C. (1908), S. 110 (FB) 149 

- An, 134 - Irregularity in choo^ng assessors 

♦ —Grant of certificate — (Criminal P. C. 

S 284) 133a 

—Art. 134 (1) (c)— Certificate ot fij“ es f— 
Guiding principle 

_ Arts. 178, 385 — Applicability of Art. 178 

. 31c 

- Art. 188 —Applicability 31fc 

_ Arts. 188,226 —Refusal to take oath—Infor. 

mation in the nature of quo warranto — Interim 
Legislative Assembly Act (23 of 1949), S. 11 31 i 

_ Art. 188 —"According to the form”—Mean¬ 
ing of 31o 

_ Arts. 188, 212 —Failure to take oath-Juris- 

diction of Court to interfere 31 r 

_ Art. 188 — Madhya Bharat Legislative 

Assembly—Continuance after Constitution 

(FB) 57s 

_.4rt. 194 —Privileges of members—Extent of 

31(7 

- Arts. 208 (2), 212 (l )—Irregularity in pass. 

ing a Bill—Effect (FB) 57r 

- Art. 212—See also ibid, Art. 188 31r 

-*■ - Art. 212 —Jurisdiction of Court 31p 

- Arts. 212, 385 —Question regarding status of 

member—Jurisdiction of Court 31s 

- Art. 212 (l)—See ibid, S. 208 (2) 

(FB) 57r 

- Art. 226. 

See also (1) ibid, Art. 188 31i 

(2) Tenancy Laws — Madhya Bharat 
Zamindari Abolition Act (13 of 
1951), S. 14 (5) (FB) 57 k 


_ o 

t att? 1052 Madhya Bharat 
Subject Index, A. I. R- 

co n stit n ti»n 

5? 

(4) Tenancy Laws-Madhya Bharat 
Zamindari Abolition Aot^o 

1951), S. 20 (5) 

(5) Tenancy Laws—Madhya Bhara. 

Zamindari Abolition Art (131 of 
1951 ), S. 31 (FB) 5in 

_ Art. 226 —Information in the nature of quo 

warranto - Office of speaker (Per Shmde J.)ln- 
formation in the nature of quo warranto can be 
issued in respect of the office of the speaker of 

Legislative Assembly - : n 

_ Art. 226— Order restraining person actlDg 3 ’ li 

an offi ce 329(b) _Rejection of nomination 

“ iHigh Cour? has no jurisdiction to interfere 
Sr Art. 226-Word “election” in Art. 329 (b) 
means the whole procedure of election, including 

filing of nomination paper — ^®P t ^ u , ta xH° n Q7 
the People Act (1951). Ss. 105, 100 (1) (c)) 97 

t- Arts. 226,310, 311 and 309 

Civil Service (Punishment and Appeal) Rules, 

1950, R. 8 — Civil Servant — Dismissal of— 

Mandamus to compel reinstatement does not lie 

lOoa 

\ _ Arts. 226, 310 and 311 -Certiorari, writ of 

—Dismissal of Civil servant — Act is purely 
administrative — Certiorari cannot be issued to 
correct dismissal order — (Madhya Bharat) Civil 
Service (Punishment and Appeal) Rules, lJov, 

R 8 1056 

_ Art. 226— Order passed by Appellate autho¬ 
rity appointed by Madhya Bharat State Govern¬ 
ment under R. 80, Madhya Bharat Motor- 
Vehicles Rules, 1949 — High Court can interfere 
with the order—Motor Vehicles Act (1939), S. 68 
—Rules under — Motor Vehicles Rules (M B), 

R. 80 _ 1286 

_,4rf. 226 —Administrative orders—Interfer¬ 
ence by High Court—Permit granted to applicant 
under Motor Vehicles Act, cancelled on appeal 
without notice to applicant — Fit case for inter¬ 
ference by High Court — Motor Vehicles Act 
(1939), S. 64 128d 

-,4rt. 227 

See also (1) Tenancy Laws — Madhya Bharat 
Zamindari Abolition Act (13 of 
1951), S. 11 (5) (FB) 57 k 

(2) Tenanoy Laws — Madhya Bharat 

Zamindari Abolition Act (13 of 
1951), S. 15 (FB) 57 1 

(3) Tenancy Laws — Madhya Bharat 

Zamindari Abolition Act (13 of 
1951), S. 20 (5) (FB) 57m 

(4) Tenanoy Laws — Madhya Bharat 

Zamindari Abolition Aot (13 of 
1951), S. 31 (FB) 57n 

- Art. 227 —"Superintendence"—Meaning of 

—Powers of High Court—Error of la w or fact— 
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Constitution of India (contd.) 

Madhya Bharat Revenue Administration and 
Ryotwari Land Revenue and Tenancy Act (G6 of 
1950), S. 147 51 

- Art. 245-See ibid Art. 20 18ld 

- Ait. 240—Sec ibid, Art. 20 ]81<f 

- Art. 248—See ibid, Art. 20 181d 

- Art. 309, Proviso - See ibid, Art. 226 105a 

- Art. 310 — See ibid, Art. 226 105a ,b 

- Art. 311 — See ibid, Art. 22G 105a,5 

- Art. 329 (b) —See ibid, Art. 22G 97 

- Art. 372, Expin. Ill — Applicability— 

Explanation not applicable to Interim Legislative 
Assembly Act (XXUI [23] of 1949) 31n 

- Art. 385—See also (1) ibid, Art. 178 31c 

(2) ibid, Art. 212 31s 

- Art. 385 —Election of new president—Neces¬ 
sity 315 

- Art. 385 — Test to be applied under 

(FB) 57 d 

- Art. 385 —Scope of (FB) 57f 

- Art. 392— Difficulty—Test to be applied 

31c 

- Art. 392 —"Modification"—What constitutes 

31/ 

- Art. 392 —Power under—Extent of big 

—— Art. 392 (l )—"Whether by way of modifica¬ 
tion, addition or omission” 31& 

- Art. 392 (l )—Transition — Madhya Bharat 

State 31 / 

- Part. Ill, Art. 31A —Natural rights recog¬ 
nized and rights conferred by Constitution_ 

Madhya Bharat Zamindari Abolition Act—Appli¬ 
cability of Art. 31A (FB) big 

Constitution (Removal of Difficulties) Order 

No. II (1950 )—Coming into force of — General 
Clauses Act (1897), S. 5 (3) 3ld 

Contempt of Courts Act (12 of 192C), S. 2 (3) 
—Scope of ] 76 & 

- S. 3- Apology 176a 

Contract Act (9 of 1872), S. 172 _ See Court, 
fees Act (l870), S. 7 (iii) 196a 

Court-fees Act (7 of 1870) 

- Ss. 7 (iii) and 7 (ix)— Para (ix) applies to 

mortgage suit and not to suit for redemption of 
pledge — Such suit is governed by S. 7 Para (iii) 
— Suit held one for recovery of movable property 
pledged —Valuation for purposes of jurisdiction is 
market value of property — (Suits Valuation Act 
(1887), S. 8)—T. P. Act (1882), S. 58) — (Con¬ 
tract Act (1872), S. 172—(Gwalior Court-fees Act 
(Sm. 1964), S. 7 Para 8)—(Gwalior Suits Valua¬ 
tion Act, S. 2) 196a 

- S. 7 (iv) (c) and Sch. II, Art. 17 (iii) — 

Indore Court-fees Act, Sch. II, Entry 11 (iii)— 
Suit for declaration that certain deed is void— 
Cancellation deliberately not claimed — Plaintiff 

need not pay ad valorem court-fee 1475 

-- S. 7 (v) (e )—Suit against licensee for posses- 

sion 123 


Court-fees Act (contd.) 

- S. 7 (ix)—See (l) ibid, S. 7 (iii) 196a 

(2) ibid, S. 12 (1) 1965 

-S. 12— Order that court-fee paid is sufficient 

—No revision lies—Civil P. C. (1903), S. 115 

147a 

- S. 12 (1) — Final and conclusive—Meaning 

of—(Gwalior Court-fees Act (Sm. 1964), S. 11) 

1965 

- Sch. 2, Art. 17 (iii)-See ibid, S. 7 (iv) (c) 

1475 

Criminal Procedure Code (5 of 1898) 

- S. 32 — See Penal Code (1860), S. 147 

205a 

- S. 145 (l )—Preliminary order—Omission to 

clearly specify subject-matter of dispute—Effect 

1.655 

- S. 145 (l )—"Parties concerned in such dis¬ 
putes”—Meaning 165c 

-Ss. 145 (3) and 537 — Non-publication of 

order—Effect 165d 

- S. 145 (4) —“Then"—Word applies to time 

or order of Magistrate’s proceedings 165e 

- Ss. 145 (0) and 439 -Question as to which 

party is in possession on date of dispossession— 
Question of fact—No revision 165a 

-S. 162 —Police diary—Use of 79 

- Ss. 190 (c) and 537 —Offence under Opium 

Act—Investigation and trial — No special procedure 
provided by Act—Investigation carried by police 
—Charge sheet signed by Superintendent of 
Customs and Excise — Irregularity is curable— 
Opium Act (1878), Ss. 14 to 20 17d 

1- S. 198 —Wife defamed by allegation of theft 

against her — Husband cannot file complaint 
without leave of Court—Provisions are mandatory 

180 

- Ss. 207, 213 — Committal proceedings — 

Inordinate delay 103 

-S. 213 — See ibid, S. 207 103 

- Ss. 237 and 238 —Abetment is not minor 

offence — Charge under S. 9 (b), Opium Act— 
Conviction for its abetment not permissible 17c 

- S. 238—See ibid, S. 237 17c 

- S. 238 (2 )—Applicability — Person charged 

with mischief if can be convicted of criminal 
trespass 15 

- Ss. 252 (l) and (2) and 253 (l) and (2) — 

Discharge without examining witnesses 1255 

- S. 253 (l) and (2)—See also ibid, S. 252 (1) 

and (2) 1255 

- S. 253 (l) and ( 2 ,)—Difference between two 

sub-sections 125a 

- S. 256 —Right to cross-examine prosecution 

witnesses after charge 1G3 

- S. 284—See Constitution of India, Art. 134 

133a 

- Ss. 285, 537 — Two out of four assessors ill 

and not attending trial — Trial proceeding with 
help of remaining assessors only — Validity of 
trial 155a 
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Criminal P* C* (contd.) , ^ n 

_ S' 288 —Discretion under—Corroboration 

_ S. 352 —Trial in jail — Validity _ Duty of 

369 —See ibid, S. 430 ^16, c 

_ S. 417—See (1) ibid, S. 430 81b,c 

(2) ibid, S. 492 13 

v_ s. 421 -See ibid, S. 430 816 

_ S. 423—See also ibid, S. 430 816, c 

t_ S. 423 _Appeal against conviction—While 

dismissing appeal, appellate Court cannot convict 
accused on charges of which be was acquitted by 
Sessions Judge, in absence of appeal against ac¬ 
quittal by Government 81a 

+_ Ss.430, 417, 421, 423, 439 and 369 — 

Appeal against conviction dismissed — Govern¬ 
ment appeal against acquittal of other charges is 
not maintainable — Revision for enhancement of 
sentence is also not maintainable 816 

- Ss. 430, 417, 423, 369 —Appeal against con¬ 
viction dismissed by Division Bench—Remark 
that though appellate Court could alter acquittal 
into conviction, without an appeal from acquittal, 
Court refused to alter acquittal — Subsequent 
appeal by Government held was not maintainable, 
since the case was considered on merits 81c 

- S. 435—See (1) Municipalities — Gwalior 

Municipal Act, S. 78 29 

(2) Municipalities — Gwalior 

Municipal Act (1993 Smt.), 

S. 153 48 

- S. 439-See (1) ibid, S. 145 ( 6 ) 165a 

(2) ibid, S. 430 816 

- S. 439 (3) — Revision by state — Sentence 

passed by Sessions Judge—Enhancement of 

(FB) la 

-S. 488 —Necessity to ascertain visible means 

and earning capacity of husband 96 

- S. 488 (1 )—Just ground — Cruelty on part 

of husband—Necessity to establish 131a 

- S. 488 (l)and (3 )—Just ground—Husband’s 

second marriage or concubinage—Material point 
of time 131c 

- S. 488 (3) — Maintenance order against 

husband—Execution of — Husband whether can 
show cause against execution 53 a 

—-S. 488(3) (as amended by Criminal Pro - 
cedure (Amendment) Act, 1949 )—Just ground— 
Husband contracting second marriage or taking 
mistress before amendment 1315 

.JkT' 5 ' t 8S ^ — Cancellation of maintenance 
| order—Retrospective effect of 535 

-S. 491 —Custody of minor children Para. 

7“°™* considerations—Guardians and Wards Act 
(1890), Ss. 7 and 9 54 

S. 491 "Illegally or improperly detained” 

80 

7 — A PPOintment of Public 
S- 492 ( 1 ) must be for specific 

No Government Notification 

No. '200, Dated 26-2-1949—Validity 13 


Criminal P. C. (contd.) 

_ Ss. 496 and 497 (l)—“ Appears”—Meaning 

of_Anticipatory bail 161a 

_ Ss. 497 and 498 — Power of High Court 

under S. 498 „ 2( J 3a 

_ S. 497 —Principles governing grant of bail 

2036 

_ S. 497 — Over-whelming evidence — Pre¬ 
sumption 2 ® 3c 

_ S. 497 — Refusal of bail as punishment 

203d 

_ S. 497 (l)-See ibid, S. 496 161a 

_ S. 498—See also ibid, S. 497 203a 

_ S. 498 —Power of High Court and Court of 

Sessions to grant bail—Scope of (FB) 189a 

- Ss. 498 and 561.A —Power of High Court to 

cancel bail granted by it—Power of Magistrate to 
oancel bail granted by High Court (FB) 1896 

_ S. 498 —Non-bailable offence — Exercise of 

discretion 203e 

- S. 499 — Surety Bond — Conditions in — 

Validity of 2a 

- S. 514 (l)— Notice before forfeiting bond 

26 

- S. 537—See (1) ibid S. 145 (3) 165d 

(2) ibid, S. 190 (c) 17d 

(3) ibid, S. 285 155a 

- S. 561-A—See ibid, S. 498 (FB) 1896 

Evidence Act (l of 1872), S. 13 — See Specific 
Relief Act (1877), S. 39 168a 

- S. 32 (5)—See also Hindu Law—Succession 

126 

- Ss. 32 (5), (6), (7) and 50— Relationship— 

Proof of, by evidence of general reputation 12a 

- S. 34 —Rokad entries prepared every fort¬ 
night from Kachi Rokad entries regularly kept— 
Relevancy 55 

- S. 35 —Revenue or Village papers—Mem¬ 
bers of joint family shown as owners of definite 
shares—Presumption as to separation not to be 
raised 146c 

- S. 50—See ibid, S. 32 (5), (6), (7) 12a 

- Ss. 63, 65, 68 —Secondary evidence—Certi- 

fied copy—Will reciting fact of adoption_Proof 

of execution is essential 146 a 

-S. 65 —See ibid, S. 63 146a 

- S. 68—See ibid, S. 63 146 a 

- S. 87 —History book—No presumption as to 

accuracy can be raised 146 ft 

- S. 167—See Civil P. C. (1908), S. 107 95a 

General Clauses Act (10 of 1897), S. 3 (26)— 
See Opium Act (1878), S. 9 17 e 

- S. 6 (3) — See Constitutional (Removal of 

Difficulties) Order No. II 31 ^ 

- S. 6—See Constitution of India, Art. 20 

181d 

Guardians and Wards Act (8 of 1890) — S. 7 
See Criminal P. O. (1898), S. 491 54 

- S. 7 (3 )—Mother of minor who was natural 

as well as testamentary guardian living—Appoint¬ 
ment of another person as guardian—Legality— 
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Guardians and Wards Act (contd.) 

Court has inherent power to recall its own order 
—Gwalior Quanoon Hifazat Zat Ya Zayadad, 
S. 41 (3)—Civil P. C. (1908), S. 151 935 

- S. 9-Sec Criminal P. C. (1S9S), S. 491 

54 


-S. 17 —Appointment of guardian—Matters to 

be taken into account 93a 

■S. 25— Application for custody of minor 


^ - A A 

wife_Power of Court to decide question of factum 

of marriage and minority 127 

Gwalior Court-fees Act, (Sm. 1964), S. 7, 
Para. 8—See (l) Court-fees Act (1370), S. 7 (iii) 

196a 

(2) Court.fees Act (1S70), S. 12 (1) 

1965 

-S. 11 — See Court-fees Act (1370), S. 12 (1) 

1965 

Gwalior Limitation Act, Art. 2 (a)—See Civil 
P. C. (1903), 0. 21, R. 103 1595 

_ Art. 30 — See Civil P. C. (1908), O. 21. 

R. 103 1595 


Art. 56—See Civil P. C. (1903), 0.21, R. 103 

1595 

Gwalior Quanoon Hifazat Yazayadad, S. 41 
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A. I. R. (39) 1952 MADHYA BHARAT 1 (C. N. 1) 
(GWALIOR BENCH) 

(PULL BENCH) 

SHINDE, DIXIT AND V. M. MEHTA, JJ. 
Babu, son o\ Sirjeram, and another, Appellants 
v. State. 

Criminal Special No. 6 of 1949, D/- 7-3-1951. 

(a) Criminal P. C. (1898), S. 439 (3) — Revision 
by State — Sentence passed by Sessions Judge — 
Enhancement of. 

Sub-s. (3) of S. 439, clearly precludes the High 
Court to pass a greater sentence than the Magis¬ 
trate of the first class can pass only in a case when 
the sentence is passed by a Magistrate. But it 
1 makes no mention with regard to the sentence 
passed by a Sessions Judge. There is no reason 
therefore, to extend the scope of the subsection to 
include the sentence passed by Sessions Judges, and 
the High Court can, in a revision filed by the State, 
can enhance the sentence passed by the Sessions 
Judge to life imprisonment, even though the latter 
is not competent to pass it. AIR (22) 1935 Oudh 
239, AIR (22) 1935 All 989, Ref. (Para 2) 

(b) United State of Gwalior, Indore and Malwa 
<Madhya Bharat) High Court of Judicature Act 
St. 2005, (8 of 1949), S. 25 — Criminal appeal under 
— Interference in — Practice of High Court. 

The right of special appeal under Section 25 of 
the High Court Act was provided when the Judicial 
Committee was abolished. Hence the Madhya 
Bharat High Court, when exercising the powers 
under Section 25, can interfere with the decision of 
the lower Court only when substantial and grave 
injustice has been done. As a general rule, it can¬ 
not go into the question of evidence. 

Held in the circumstances of the case that, as 
no question of substantial and grave injustice was 
involved in the case, no interference was called for 
in the concurrent finding of conviction of the lower 
Courts. (Para 4) 

Day, for Appellants, Dy. Govt. Advocate, for the 
State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

„ <’ 50 > AIR 07) 1950 S C 169: (51 Cri L Jour 1270) 

(-35) AIR (22) 1935 All 989: (37 Cri L Jour 49) 4> 

(*35) AIR (22) 1935 Oudh 239: (36 Cri L Jour^) 

* : r (Pr 2 ) 
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SHINDE, J.: This is a special appeal 
under Section 25 of the High Court of Judi¬ 
cature Act. Accused Babu and Uttamsingh were 
convicted under Sections 292 and 385 of the Gwalior 
Penal Code and sentenced each to 14 years' 
rigorous imprisonment and a fine of Re. 1/- and 4 
years’ rigorous imprisonment and a fine of Rs. 100/- 
respectively. Against that decision the accused filed 
an appeal for acquittal and the Government filed 
a revision for enhancement of sentence. A division 
bench of the High Court dismissing the appeal of 
the accused, accepted the revision of the Govern¬ 
ment and enhanced the sentence to life imprison¬ 
ment and a fine of Re. 1/- each under Section 292 
of the Gwalior Penal Code. Against that decision 
the accused have filed this appeal. 

(2) The first contention raised by the learned 
counsel for the appellants is that the High Court 
erred in law in enhancing the sentence to life im¬ 
prisonment which the Sessions Judge was not com¬ 
petent to pass. This argument is advanced on the 
analogy of Sub-section 3 of Section 439 of the Crimi¬ 
nal Procedure Code. This Sub-section says that 
where the sentence dealt with under this section 
has been passed by a Magistrate acting otherwise 
than under Section 34 the Court shall not inflict 
a greater punishment for the offence which in the 
opinion of such Court the accused has committed, 
than might have been inflicted for such offence by 
a Presidency Magistrate or a Magistrate of the 
first class. This argument has no force. The 
Sub-section clearly precludes the High Court to 
pass a greater sentence than the Magistrate of the 
First Class can pass only in a case when the sen¬ 
tence is passed by a Magistrate. But it makes no 
mention with regard to the sentence passed by a 
Sessions Judge. There is no reason therefore, to 
extend the scope of this Sub-section to include the 
sentence passed by Sessions Judges Nor has anv 
authority ten cited in support S such a pr„p“i! 
tion. On the contrary the learned Dy. Govern¬ 
ment Advocate cited two decisions ‘Raja Ram v 

° udh 239 ‘Emperor v! 
Ram Nath, AIR (22) 1935 All 989, to show that 

Pa ^ 6 K by u the assista nt Sessions Judge 
K t nn nCed by 3* m « h Court and that this 
Sub-section is not attracted in a case where the 

tentfon^thprifn Passed by a Magistrate. This con- 
tention, therefore, cannot be accepted. 

conte “tion raised by the appel¬ 
lants ts that the first information report was^ not 

iffno P douMtr.'2 1 ii c . ontention also has no force. 
It is no doubt true that a copy of the first informs- 


2 Madhya Bharat Harbilas v. The 

lion report was submitted in the Court. But it 
appears from the record that during the course of 
tiie trial original first information report was pro¬ 
duced and the contents of the first information re¬ 
port were put to witness Krishna, P.W. !. who ad¬ 
mitted them. Hence this contention has no sub¬ 
stance. 

(4) The other contentions raised by the learned 
counsel for the appellants all relate to the appre¬ 
ciation of evidence. I am of opinion that as a 
general rule this Court cannot go into the question 
of evidence. The right of special appeal under 
Section 25 of the High Court Act was provided 
when the Judicial Committee was abolished. The 
fact that Section 25 was repealed when the new 
Constitution of India came into force and this 
High Court became amenable to the Supreme 
Court, leads to the same conclusion, namely that 
the right of special appeal was given in lieu of the 
right to appeal to the Judicial Committee. Hence 
this Court when exercising the powers under 
Section 25 of the High Court Act can interfere with 
the decision of the lower Court only when sub¬ 
stantial and grave injustice has been done. In this 
connection the observations made by the Supreme 
Court in Pitam Singh v. State*. AIR (37) 1950 S C 
169. are particularly noteworthy. Their Lordships 
observed as follows: 

“The obvious reply to all these arguments ad¬ 
vanced by the learned counsel for the appellants, 
is that this Court is not an ordinary Court of 
criminal appeal and will not, generally speaking 
allow facts to be re-opened, especially when the 
two Courts agree in their conclusions in regard to 
them and when the conclusions of fact 
which are challenged are dependant on the credi¬ 
bility of witnesses who have been believed by the 
trial Court which had the advantage of seeing 
them and hearing their evidence. In the present 
case the story of the prosecution, which is neither 
incredible nor improbable, is supported by not 
less than five witnesses including the mother of 
the deceased, and their evidence in spite of its 
infirmities has impressed four assessors and the 
two Courts below, who, in appraising its reliability, 
have given due weight to certain features of the 
case which, according to them, negative the 
theory of conspiracy or concoction. In these cir¬ 
cumstances, it will be opposed to all principles 
and precedents if we were to constitute ourselves 
into a third Court of fact and, after re-weighing 
the evidence come to a conclusion different from 
that arrived at by the trial Jduge and the High 
Court** 

As no question of substantial and grave injustice is 
involved in this case, no interference is called for 
in the concurrent finding of conviction of the lower 
Courts. From the evidence of Nandkishore and 
Laxminarayan it is proved that the accused have 
produced Rs. 1,150/-, a gun and a ring. The de¬ 
ceased, when he was set upon, had a gun in his 
hand and a ring on his finger. Both the ring and 
the gun have been identified by his father P.W. 2 
Lotaram and P.W. 3, Manju Lai, who was the 
Munim of the deceased. From the evidence of 
Nandkishore it is proved that on the information 
supplied by the accused the coat, which the de¬ 
ceased was wearing, was recovered. The coat also 
has been identified by P.W. 2 and P.W. 3. In these 
circumstances, there is no substance in this appeal 
and hence it must fail. 

(5) The appeal is accordingly dismissed. 

(6) MEHTA, J.: I agree. 

(7) DIXIT, J.: I agree. 

V.R.R. Appeal dismissed. 
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DIXIT. J. 

Harbilas. Applicant v. The State. 

Criminal Revision No. 76 of 1951, D/- 13-3-1951. 

(a) Criminal P. C. < 189S ), S. 499 — Surety 
Bond — Conditions in — Validity of. 

The surety bond executed by the surety did not 
mention the exact time and the place for the at¬ 
tendance of the accused. But the terms of the 
bond were "I shall produce the accused wherever . 
and whenever called upon to do so by the Court or j 
the police until the conclusion of the case." 

Held that the surety undertook to produce the 
accused persons before the Sub-Divisional Magis¬ 
trate whenever and wherever called upon to do so 
that he was asked to produce the accused in the 
very Court in which the surety gave the bond. It 
could not be maintained that the bond was invalid 
as the surety was asked to produce the accused 
persons at a place and time not stipulated in the 
bond. (Para 2) 

Anno: Cr. P. C., S. 499. N. 2-a. 

( b) Criminal P. C. (1898), S. 514 (1) — Notice 
before forfeiting bond. 

Section 514 (1) does not require the Court to issue 
notice to show cause why the bond should not be 
forfeited. Again, the issue of notice to show cause 
why the penalty of the bond should not oc realised 
is discretionary and not mandatory. It cannot, 
therefore, be maintained that an order of the forfei¬ 
ture of the bond or the recovery of the penally of 
the bond passed without giving notice to the surety 
is illegal. 

Note: It was. however, held that the surety failed 
to produce the accused persons even after he had a 
notice and also Jailed to appear himself in the 
Court to explain his difficulty in not producing the ^ 
accused person. The surety could not with any de¬ 
gree of force say that he was given no opportunity 
to show cause against the forfeiture of the bond 
or realisation of the penalty.) (Para 3) 

Anno: Cr. P.C., S. 514, N. 3. 

Anand. for Applicant; Shiv Dayal, Dy. Govt. Ad¬ 
vocate, for the State. 

ORDER.: This is an application in revision 
against the order of the District Magistrate of 
Morena, confirming an order of the Sub-Divisional 
Magistrate. Joura, directing the recovery of money 
forfeited by the petitioner who stood surety for 
the appearance of Jahar Singh and Punit Ram 
accused of the offence under Section 302, I.P.C. 

(2) On behalf of the applicant Mr. Anand first 
contended that the surety bond executed by the 
applicant was not valid in that it did not mention 
the time and place for Che attendance of the 
accused persons. There is no force in this con¬ 
tention. It is quite true that the surety bond exe¬ 
cuted by the applicant does not mention the exact 
time and the place for the attendance of the 
accused. But the terms of the bond are: “I shall 
produce the accused wherever and whenever called 
upon to do so by the Court or the police until the 
conclusion of the case.” A reference to Form 25, 
Schedule 5, Criminal Procedure Code will show that j 
in a bond for appearance, the surety can under¬ 
take to produce an accused person whenever and 
wherever called upon to do so instead of at a 
specific place and time. From the terms of the 
bond executed in the present case, it is very clear 
that the surety undertook to produce the accused 
persons before the Sub-Divisional Magistrate when¬ 
ever and wherever called upon to do so. The appli¬ 
cant was asked to produce the accused in the very 
Court in which the surety gave the bond. It can¬ 
not, therefore, be maintained that the bond was 
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SSSSS of money forfeited, from the applicant 
XLffiSas no notice was given to the applicant 
to show cause against the forfeiture of the bond 
and the realisation of the penalty of the bond. I 
am unable to accept this contention as correct. 

Under S. 514 (1) of the Code a bond for appearance 
is forfeited whenever it is proved to the satisfaction 
of the Court that the accused has failed to appeal 
V and the notice that the Court may give to the 
nerson bound by the bond, is a notice to show cause 
whv the penalty of the bond should not be paid 
by him. Section 514 ll) of the Code does not re¬ 
quire the Court to issue notice to show cause why 
the bond should not be forfeited. Again, the issue 
of notice to show cause why the penalty of the 
oond should not be realised is discretionary and not 
mandatory. It cannot, therefore, be maintained 
with any degree of force that an order of the for¬ 
feiture of the bond or the recovery of the penalty 
of the bond passed without giving notice to the 
surety is illegal. It is no doubt, true that in order 
to avoid a failure of justice, a notice should ordi¬ 
narily be given to the surety to show cause why a. I. R. (39) 1952 MADHYA BHARAT 3 (C. N. 3) 
the penalty of the bond should not be realised from ( GWALIOR BENCH) 

him The question, therefore, to be determined, is, nix IT I 

whether if no notice was given to the applicant, any uia.ii, j. 

prejudice was caused to him on account ot this S. P. Bhargava and another. Applicants v. Rame- 
irrcgularity. In the present case, the accused per- shwar Shastrl and another, Non-Applicants. 
sons failed to appear before the Sub-Divisional Civil Misc. Case No. 27 of 1951, D/- 14-9-1951. 

Magistrate, on 5-12-1950. Thereupon, a notice was (a) companies Act < 1913). Ss. 216, 221 — Appli- 

given to the applicant to produce them before the cation under S. 216 — Locus standi o/ creditor to 
Sub-Divisional Magistrate on 14-2-1951. Tne notice challenge voluntary liquidation proceedings as being 
issued to the applicant also stated that if he faned v0 ^ 

to produce the accused persons on 14-2-1951, the Before exercising the-powers under S. 216 the 
bond would be forfeited. This notice was served court must be satisfied that the application for the 

► on the petitioner on 13-l-19ol. On 14-.-1951, the exercise of any of the powers under S. 216 is by a 

accused persons were not produced before the Court person cntitled to make the app u C ati 0 n. There is 

by the petitioner. The applicant also did not no(hi fn s m companies Act to suggest that 

appear in the Court on 14-2-19ol to explain his thc Cour[ t ( t/ statement o) the person 

failure to produce the accused Persons The Sub- applying under that section that he is the liquida- 

tor ur a contributory or a creditor and that the 

fhJ SSinSr P Syi CouTt is P recluded I r °™ entering into an inquiry 

bond be lealised from the petitionei. On 27-2 19 d1, ^ motu or at the instance of the versons onnos- 

<£> ‘ f h r “td n WES' S a S! n ‘d a appii “««n £*££& the 31 

weddlng'and S t“ln S S “ot Sat? SS 

them the date of anoearancp in the Court and ® applicants arc entitled to ask Court not to cx- 

further? that 1 te hiSS ZfiSlSuZualT'' f “ 2? IfTT 

on 14-2-1951, he could not appear in the Court to inasmuch as the 

explain the non-appearance of the accused persons. whtch they 

In the above circumstance I find it difficult to werc a PP° inted wcre illegal and void. 
accept the contention of the learned Counsel for A distinction ought to be drawn between a case 
the applicant that the -petitioner was not given where the person applying under S. 216 himself 
any opportunity to show cause why the bond should attacks the validity of liquidation proceedings and 

not be forfeited and why the penalty of the bond a case where the objection as to the validity of the 
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ockpH nr0 duce the surety had to attend a wedding on 14-2-1951, the 

SSle noSSated applicant could have asked the Court at any time 
id time not stipulate 14 _ 2 _ 1951 ^ ac jjourn the case and to give lum 

. thp cnb-Divisional time to produce the accused persons. The absence 
L bond aid dbectmg of the accused persons on 14-2-1951 on the reason 
d from “e appSt shown by the applicant himself was voluntary. It 
dven S the applicant cannot be said that by then- voluntary attendance 
Sure of the bond at a marriage, the accused were prevented from 
naltY of the bond. I appearing in the Court or that the petitionei was 
intentioi as correct, prevented for unavoidable cause to appear m e 
a bond for appearance Court to show cause against the forfeituie of the 
ved to the satisfaction bond on the recovery of the penalty thereof, 
l hal failed to appear (4) Lastly, the counsel for the applicant made 
im t may give to the a plea for remitting a part of the penalty. I do 
a notice to show cause not think the applicant is entitled to any con- 
d should not be paid sideration in the matter of the enforcement of the 
die Code dSs not re- bond. If he had appeared on 14-2-1951 and asked 
ce to show cause why the Court to give him further time to produce the 
ited Again, the issue accused persons, he would have been entitled to 
v the penalty of the some consideration in the matter of the enforce- 
i discretionary- and not ment of the bond for the actual failure of the 
•efore. be maintained accused persons to appear on 14-2-19ol. 
t an order of the for- (5) For the above reasons I am not inclined to 
■covery of the penalty interfere in the order of the District Magistiate. 
' giving notice to the The result is that this petition is dismissed. 

.hr ™that in order V.S.B. Revision dismissed. 


should not be realised. The petitioner was served 
with a notice to produce the accused persons nearly 
a month before the date on which the attendance 
of the accused was required. It was also indicated 


proceedings is raised by the persons resisting the 
application. A petitioner under S. 216 praying that 
the Court should exercise the powers under that 
section for the assistance of the voluntary winding 


to him in the notice that in the event of the non- up, as also one under S. 221, Companies Act asking 


appearance of the accused persons, the bond would 
be forfeited. If, therefore, the applicant failed to 
produce the accused persons even after he had a 


notice and also failed to appear himself in the Court tary winding up is valid. He cannot apply for 

fn Li. J ire ...11 .1 J I IU . . . t n . . . l .... . r r if J 


the Court to make an order for the continuance of 
the voluntary winding up subject to the supervision 
of thc Court, must accept the fact that the volun - 


to explain his difficulty in not producing the accused 
person, the applicant cannot with any degree of 


orders under S. 216 to assist the winding up or for a 
supervision order under S. 221, and at the same 


j \torce say that he was given no opportunity to show time challenge the voluntary winding up proceedings 
cause against the forfeiture of the bond or reali- as being void. The position of an opponent io such 
|sation of the Penalty. The reasons subsequently a petition is, however, different. His object is to 
siatea by the petitioner for the non-appearance of secure the rejection of the petition and lor that 
the accused persons on 14-2-1951 and of his own end, he is entitled to urge tliat the winding up 

°^ tha L day ’ are n ? fc ^ my “Proceedings in relation to which the Court has been 
• ^ the vfflages, marriages are moved to exercise the powers are void or for that 

not celebrated suddenly. If the accused and the reason, the petitioner is not entitled to apply in 
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such cases the opponent's attack on the icinding up 
is in the main with the object of showing that the 
conditions requisite for the exercise of the powers 
wider S. 216 or 221, Companies Act. do not exist. 
A I R (23) 1936 Pat. 468, Disting.; A I R (37) 1950 
E. P. 188, Rel. on. (Para 3) 

Anno: Comp. Act S. 216 N. 1. 

(b) Companies Act (1913), Ss. 206, 207(1) and (2) 
— Non-compliance with — Effect on voluntary 
winding up. 

11 is no doubt possible to take the Hew that the 
failure to conform to the provisions of S. 206, which 
only directs the advertisement of the resolution of 
winding up after its passing and which prescribes 
a penalty in the event of a default in complying 
with the provisions of the section, is only an ir¬ 
regularity and not an illegality which vitiates the 
resolution winding up the Company. But when the 
provisions of S. 207(1) and (2) also are not compli¬ 
ed with, it cannot be argued that there is a valid 
“ members' voluntary winding up". (Para 6) 

(c) Companies Act (1913). S. 216(2) — Attach¬ 
ment of property before passing of resolution for 
voluntary winding up — Attachment if can be set 
aside under S. 216. 

It is not open to the Court under S. 216 to set 
aside the order of attachment where the orders of 
attachment were made and put into force against 
the property of the Company before the passing of 
the speciarrcsolution for “voluntary winding up.’ 
The words "after the commencement of the wind¬ 
ing up" in S. 216(2) do not refer to the time of 
making an application under S. 216 and qualify the 
orders of attachment, distress or execution. S. 216 
itself presupposes that an application under that 
Section would be made after the commencement of 
the winding up and the words "after the commence¬ 
ment of the winding up" obviously refer to the time 
when any attachment, a distress or execution is put 
into force against the estate or effects of the com¬ 
pany. Again, the power under S. 215. Companies 
Act'can be exercised only if the Court is satisfied 
that the exercise of the powers would be just and 
beneficial not only to the petitioners but to all the 
parties. It would clearly be not a just exercise of 
powers when there are obvious irregularities in the 
procedure (such as non-compliance with Ss. 206. 
207 ) as regards the ivinding up. (Para 7) 

Anno: Com. Act, S. 216 N.2. 

Patankar, for Applicants — Bhagwan Das Gupta, 
for Non-Applicants. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

('50) A I R (37) 1950 E P 188 <Pr 4) 

(’36) A I R (23) 1936 Pat 468: (162 Ind Cas 218) 

(Pr 4) 

ORDER: This in an application under S. 216. 
Indian Companies Act, by S. P. Bhargava and 
S. R. Sen Gupta, who claim to have been appointed 
as liquidators in voluntary liquidation proceedings 
of a Company known as the Elite Medical Stores. 
Ltd., praying that the orders of attachment and 
sale of certain goods of the Company passed in 
two pending Civil Suits instituted against the Com¬ 
pany by the non-applicants, be set aside and the 
liquidators be given possession of the property. The 
non-applicants oppose the petition on the grounds 
that the petitioners are not entitled to make the 
application as the voluntary winding up being not 
in conformity with the provisions of Ss. 206, 207. 
209,209A and 214. Companies Act, was irregular and 
void and that .as the orders of attachment were 
put into force before the commencement of the 
alleged winding up, they cannot be set aside under 
S. 216(2). 


(2) Learned Counsel for the petitioners argues 
that an extraordinary general meeting of the Com¬ 
pany held on 17th March 1950, a special resolution 
that the company be voluntarily wound up and the 
petitioners be appointed as liquidators, was passed- 
and that the liquidation was a member’s liquidation 
because the special resolution itself stated that the 
Company was solvent and able to meet all its 
liabilities. It is conceded on behalf of the peti¬ 
tioners that a notice of the resolution was not pub¬ 
lished in the Official Gazette as required by S. 206 
and that the provisions of S. 207, Companies Act 
were not complied with and no declaration of sol¬ 
vency was hied. But it is argued that these omis- ^ 
sions are not fatal; they are mere irregularities and 
not illegalities which vitiate the resolution wind¬ 
ing up the Company or the appointment of the peti¬ 
tioners as liquidators. It is further contended that 
the opponent-creditors have no locus standi to 
question the legality of the voluntary liquida¬ 
tion by the members and this Court cannot in 
these proceedings adjudge whether the voluntary 
winding up is valid. As to the objection of the op¬ 
ponents that the orders of attachment were made 
before the commencement of the alleged winding 
up. it is said on behalf of the petitioners that S. 216 
(2), Companies Act does not prohibit the Court from 
setting aside such orders and that the words "after 
the commencement of the winding up" in S. 216(2i 
refer to the time of applying and not to the time 
when the order of attachment is made or put into 
force. 

(3) Having heard the learned Counsel for the 
parties, I have come to the conclusion that this 
application must be refused. Under S. 216. Com¬ 
panies Act. the Court is empowered to exercise the 
powers mentioned in sub-sections (1) and ( 2 ) only 
if there is a petition before it by a person named 
in sub-section (1) namely by the liquidator or a 
contributory or a creditor. Before exercising the 
powers the Court must be satisfied that the appli- •« 
cation for the exercise of any of the powers under 
S. 216 is by a person entitled to make the applica¬ 
tion. There is nothing in S. 216, Companies Act to 
suggest that the Court must accept the statement 
of the person applying under that section that he 

is the liquidator or a contributory or a creditor and 
that the Court is precluded from entering into an 
inquiry suo motu or at the instance of the persons 
opposing the application to determine whether the 
applicant has locus standi to make the application. 

In my opinion, the non-applicants are entitled to 
ask this Court not to exercise the powers under 
S. 216 as the present petitioners are not the liquida¬ 
tors in law inasmuch as the voluntary liquidation 
proceedings in which they were appointed were 
illegal and void. I think a distinction ought to be 
drawn between a case where the persons applying 
under section 216 himself attacks the validity of 
liquidation proceedings and a case where the ob¬ 
jection as to the validity of the proceedings is rais¬ 
ed by the persons resisting the application. A peti¬ 
tioner under S. 216 praying that the Court should 
exercise the powers under that section for the assis¬ 
tance of the voluntary winding up, as also one 
under S. 221, Companies Act asking the Court to 
make an order for the continuance of the voluntary 
winding up subject to the supervision of the Court, 
must accept the fact that the voluntary winding up - 
is valid. He cannot apply for orders under S. 216 
to assist the winding up or for a supervision order 
under S. 221, and at the same time challenge the 
voluntary winding up proceedings as being void. 
The position of an opponent to such a petition is, 
however, different. His object is to secure the 
rejection of the petition and for that end, he is 
entitled to urge that the winding up proceedings 
in relation to which the Court has been moved to 
exercise the powers are void or for that reason, the 
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applicants in the present case are entitled to say 
that the petitioners are not competent to make the 
application because the voluntary liquidation .n 
which they were appointed as liquidators, is void. 

(5) Coming now to the question whether the peti¬ 
tioner's appointment as liquidators is regular and 
valid so as to entitle them to apply under S. 216, 
Companies Act, it is first necessary to examine cer¬ 
tain sections of the Companies Act. Section 203 
states that a Company maybe wound up voluntarily 
in one of three ways. Of these, the second and 
third are as follows: 

•* (2) if the Company resolves by special resolu¬ 
tion that the company be wound up voluntarily." 

“ (3) if the Company resolves by extraordinary re¬ 
solution to the effect that it cannot by reason of 
its liabilities continue its business, and that it is 
advisable to wind up.” 

Then follow sections 204 to 207, of which sections 
206 and 207 are important for our purposes. 
Section 206 says that the Company must advertise 
notices of the winding up resolution in the Gazette 
and in some newspaper circulating in the District 
where the registered office of the Company is situ¬ 
ate, within ten days of the passing of the resolu¬ 
tion. A default in advertising the resolution is puni¬ 
shable with fine. Section 207 divides voluntary 
winding up into two classes ( 1 ) a member’s volun¬ 
tary winding up and (2) the Creditor’s voluntary 
winding up. To constitute a member’s winding up 
the directors or a majority of them must before 
sending out notices of the meeting, make and de¬ 
liver to the Registrar a statutory declaration that 
in their opinion the Company will be able to pay 
its debts in full within three years from the com¬ 
mencement of the winding up. If the declaration 
of solvency as required by sub-sections ( 1 ) and (2) 
of S. 207 is not made, then the winding up is ”a 
creditor’s voluntary winding up.” S. 208 and Ss. 
208 A to E make provision for the procedure to be 
followed in a "member’s voluntary winding up.” 
The procedure applicable in the case of a "Credi¬ 
tor’s voluntary winding up” is given in S. 209 and 
Ss. 209 A to H. 

(6) In the present case the Company by passing 
a special resolution stating that it was solvent and 
able to pay its debts in lull, resolved to go into 
voluntary liquidation. The petitioners admit that 
the provisions of Ss. 206 and 207 (1) and (2) were not 
complied with, the resolution was not advertised 
in the Gazette and a declaration of solvency as re¬ 
quired under S. 207 was not made. It is, however, 
contended that the omission to comply with these 
provisions is not fatal and further that as the com¬ 
pany never intended to have a creditor’s voluntary 
winding up and did not pass an extraordinary re¬ 
solution to that effect that it could not by reason 
of its liabilities continue its business, it was not 
necessary to follow the provisions of Ss. 209 A to H. 
Applying the general rule that a Company cannot 
do that which is prohibited by the Act, but in cases 
where it is empowered to do a thing and it does it 
irregularly, then the irregularity can be cured., it 
is no doubt possible to take the view that the failure 
to conform to the provisions of S. 206, which only 
directs the advertisement of the resolution of 
winding up after its passing and which prescribes 
a penalty in the event of a default in complying 
with the provisions of the section, is only an irre¬ 
gularity and not an illegality which vitiates tire 
resolution winding up the Company. But I do not 
think that it could be argued with any degree of 
force that even when the provisions of S. 207 (1) 
and ( 2 ) are not complied with, there is a valid 

members’ voluntary winding up”. Under’section 
2 ?.i r L an< ? a member's winding up can be con- 
stituted oniy when there is a declaration of solvency 
as laid down in the section. As no such declaration of 
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petitioner isnot enUtled to apply.. In such cases 
irhe oooonents* attack on the winding up is in the 

Sdn P S5Tthe object of showing that the condi- 

S5S requisite for the exercise of the powers under 
q 216 or 221, Companies Act, do not exist. 

(41 It is on this ground that the decision report¬ 
ed in ’Kameshwar Singh v. Ambher State and 
Stone Co., Ltd.’. A I R (23) 1936 Pat 468 is distin¬ 
guishable. In that case two creditors of a Com- 
nanv in voluntary liquidation applied to the Coin t 
for the appointment of "an official liquidator with 
the voluntary liquidator and for restraining the 
voluntary liquidator from parting with the pro- 
V perty of the company.” An additional petition was 
also filed by them asking for a declaration that the 
voluntary liquidation was illegal and void. It was 
contended on behalf of the Company in that case 
that the petitioning creditors had no locus standi. 
The learned Judge first stated that he had some 
difficulty in understanding the exact nature of the 
petitioners’ application. He held that the applica¬ 
tion could not be entertained under S. 215 (now 
section 216) Companies Act, or treated one for a 
supervision order. The learned Judge observed that 
the powers of the Court under S. 215 were strictly 
limited to assistance to the winding up and there 
was no power under the Companies Act for the 
creditors to come and say that the winding up 
resolution was bad and further that a creditor who 
challenges the voluntary winding up proceeding as 
void, cannot apply for a supervision order, which 
can be made only where there is a valid winding 
up. It will be observed that in the Patna case the 
powers under Ss. 216 and 221 could not have been 
exercised in favour of the petitioning creditors as 
they challenged the very fact, the existence of 
which was necessary for the exercise of the powers. 
The observations of the learned Judge that a cre¬ 
ditor cannot come and say that the winding up 
proceedings are bad must be read with reference to* 
» the facts of that case and when so read the deci¬ 
sion can be treated as holding only that a peti¬ 
tioner under S. 216, Companies Act has no locus 
standi to attack the validity of the voluntary liqui¬ 
dation. If the learned Judge intended to lay down 
as a general proposition that in proceedings initiat¬ 
ed on an application under S. 216 of the Companies 
Act, the opponents to the applications have no 
locus standi to question the validity of the volun¬ 
tary liquidation and the Court must also assume 
without any enquiry that the liquidation is valid, 
then I most respectfully disagree with the view. The 
question whether a creditor can attack voluntary 
liquidation proceedings also arose in a case before 
the East Punjab High Court ‘John Vasica v. Janda 
Rubber Works Ltd.*, A I R (37) 1950 E P 188. In 
that case the petitioner who was a creditor of the 
Company sought an order for a declaration that 
an order passed by the High Court under S. 221 
directing the continuance of the voluntary liquida¬ 
tion subject to the supervision of the Court was 
without jurisdiction as the liquidation itself was 
illegal in so far as the provision of S. 207 were not 
complied with. On behalf of the Company, in that 
case, it was said relying on AIR (23) 1936 Pat 468 
that it was not open to a creditor to question the 
legality of the voluntary liquidation of the mem¬ 
bers. The contention of the Company was not 
1 accepted. The learned Judge of the Punjab High 
Court observed that the Patna case did not 
help the Company and held that "if a voluntary 
g k k ac * to so far as it does not conform 
to the provisions of S. 207 then the appointment 
oi a liquidator is bad and a fortiori the continu¬ 
ance of the voluntary liquidation”. The Punjab 
JX* lends support to the view I have taken about 
Mit,^ petency t 0f a credi tor to challenge in certain 
Is voluntary liquidation proceedings 

as being void. I, therefore hold that the non- 
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solvency was made, the winding up in which the ap¬ 
plicants are said to have been appointed as liquida¬ 
tors cannot be regarded as a valid member's volun¬ 
tary. winding up. It follows that if the voluntary 
winding up is invalid as it does not conform to the 
previsions of S. 207, then the appointment of the 
petitioners as liquidators themselves is invalid, and 
they cannot be regarded as persons entitled to ap¬ 
ply under S. 215, Companies Act. It is unnecessary 
lor me to consider the question whether the wind¬ 
ing up as a creditor's voluntary winding up is valid. 
For. firstly, the Company did not resolve to wind 
tip by passing an extraordinary resolution to the 
effect that it couia not by reason of its liabilities 
continue its business and secondly, it is not the 
case ol the petitioners that there is a valid Credi¬ 
tors’ voluntary winding up. In fact, during the 
course of his arguments, the learned Counsel for 
the petitioners maintained the position that the 
Company is solvent and it has no creditors and did 
not accept the position that there was a creditors' 
voluntary winding up. In these circumstances, it 
must be held that there was no valid members’ 
voluntary liquidation and the appointment of the 
petitioners as liquidators in those proceedings 
is also not valid. 

(7) Quite apart from the objection that the peti¬ 
tioners are not entitled to make the application 
under S. 216. Companies Act. it is impossible for 
me to set aside the orders of attachment in the 
present case for the simple reason that the orders 
of attachment were made and put into force against 
the property of the Company before the passing 
of the special resolution for "voluntary winding up". 
I am unable to accede to the submission of the 
learned Counsel for the applicant that the words 
"after the commencement of the winding up" in 
S. 216 (2) refer to the time of making an applica¬ 
tion under S. 216. and do not qualify the orders of 
attachment, distress or execution. In my judg¬ 
ment, S. 216 itself presupposes that an application 
j under that section would be made after the com¬ 
mencement of the winding up and the words "after 
the commencement of the winding up" obviously 
refer to the time when any attachment, a distress 
;or execution is put into force against, the estate or 
j effects of the company. Again, the power under 
S. 216, Companies Act can be exercised only if the 
Court is satisfied that the exercise of the powers 
would be just and beneficial not only to the peti¬ 
tioners but to all the parties. It would clearly be 
not a just exercise of powers when there are obvi¬ 
ous irregularties in the procedure as regards the 
winding up. 

(8» For the above reasons, I reject the petition. 
In view of the difficult question involved in the 
petition which both sides were entitled to litigate, I 
direct that the parties shall bear their own costs 
of this petition. 

V.B.B. Petition dismissed. 


A. I. R. (39) 1952 MADHYA BHARAT 6 (C. N. 4) 
(GWALIOR BENCH) 

DIXIT J. 

Kukaji, Appellant v. Misri Lal, Respondent . 

Civil Revn. No. 137 of 1951, D/- 6-8-1951. 

(a) T. P. Act (1882), S. 60 — Right of redemp¬ 
tion — Extinguishment oj, by agreement. 

The right o/ redemption is an incident o/ a sub¬ 
sisting mortgage and it subsists so long as the 
mortgage itself subsists. The right of redemption 
can be extinguished by an act of the parties or by 
the decree of a Court. Where an agreement bet¬ 
ween two mortgagees of different portions of a 
house contemplates that if either party acquires the 
equity of redemption in respect of the entire house, 
he would retain the right in respect of the portion 


of the house mortgaged with himself and transfer I 
to the other the right in respect of the portion of 
the property mortgaged with the ether party , the 
agreement does not itself transfer any right to any 
party, it is merely an agreement to convey the 
equity of redemption in respect of the portions of 
the house from one party to the other. The equity 
of redemption cannot be held to be extinguished 
by a mere agreement to convey: AIR (37) 1950 
F C 1. Rel. on. 

Hence, the agreement does not constitute a bar 
to the suit for redemption by the mortgagee who 
has acquired the equity of redemption of the entire 
house against the other mortgagee. (Para 4) t 
Anno: T. P. Act S. 60 N. 22. 

(b) Transfer of Property Act (1882), S. 63A — 
Mortgage before introduction of S. 63A — Improve¬ 
ments by mortgagee — Right to costs — Contract 
tc the contrary. 

Where the terms of the mortgage deed executed 
before the insertion of S. 63A or the coming into 
force of the Gwalior Transfer of Property Act, allow¬ 
ed the mortgagee to .mate improvements and re¬ 
pairs and to recover the costs from the mortgagor 
at the time of the redemption of the property, the 
question of the costs of improvements must be 
determined with reference to the terms of the mort¬ 
gage-deed and to the principle of common justice 
that the mortgagee is entitled to recover from his 
mortgagor the reasonable and proper costs incurred 
in making lasting improvements. AIR (5) 1918 
Bom 84: AIR (8) 1921 Bom. 250 Rel. on. (Para 5) 

Anno: T. P. Act. S. 63A N. 1, 4. 

Mungare. for Appellant — Murlidliar Maheshwari , 
for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

('501 A I R (37) 1950 FC 1: (1949 F C R 484) -• 

(Pr 4) 

(’19) 43 Bom 69: (AIR (5) 1918 Bom 84) (Pr 5) 

C21) 45 Bom 1301: (AIR (8) 1921 Bom 250) 

(Pr 5) 

JUDGMENT: This appeal arises out of a suit for 
redemption in respect of a portion of a house situat¬ 
ed in Agar. The appeal is by the defendant mort¬ 
gagee and it is directed against the decision of the 
District Judge, Shajapur, affirming the judgment 
and decree of the Sub-Judge, Agar, whereby the 
plaintiff-respondent's claim for redemption of the 
house was allowed. 

(2) It was alleged by the plaintiff that on ‘Jeth 
Sudi 11 Samvat 1976’ one musammat Bhagi Bai 
mortgaged a portion of a house belonging to her 
with the plaintiff's father for Rs. 40/8/- and that 
on the same date Bhagi Bai mortgaged the remain¬ 
ing portion of the house for Rs. 60/8/- with the 
defendant Kukaji; that after the death of Mst. 
Bhagi Bai, her legal representative Nathu Lal sold 
on 10-8-39 by a registered deed the equity of redemp¬ 
tion in respect of the portion mortgaged with Kuka¬ 
ji to the plaintiff for a consideration of Rs. 400/; 
and that after purchasing the equity of redemption 
the plaintiff asked Kukaji to accept the amount 
of the mortgage debt and release the property 
mortgaged with him by Bhagi Bai. But Kukaji 
declined to do so. The plaintiff, therefore, as the 
purchaser of the equity of redemption in respect of 
the portion of the house mortgaged by Bhagi Bai 
with Kukaji, brought the suit for redemption. The 
defendant Kukaji resisted the suit mainly on the 
ground that subsequent to the mortgages effected 
by Bhagi Bai, on Jeth Sudi 15 Samvat 1976 the 
plaintiff’s father and he entered into a written 
agreement stipulating that in the event of the 
plaintiff’s father purchasing the entire house from 
Bhagi Bai, the plaintiff's father would retain the 


1962 - 

portion of the house mortgaged with him and 
would transfer to the defendant the portion of the 
house mortgaged with the defendant and furthei 
lhat if the defendant purchased the whole house 
from Bhagi Bai, he would similarly retain the por¬ 
tion of the house mortgaged with him and trans¬ 
fer to the plaintiff the portion of the house mort¬ 
gaged with the plaintiff's father. The defendant, 
therefore, claimed that in accordance with this 
agreement, the plaintiff was not entitled to redeem 
the property mortgaged with the defendant. The 
defendant also pleaded that he was entitled to get 
from the plaintiff costs of the improvements effect¬ 
ed to the property, if it is held that the plaintiff 
is entitled to redeem the property. The trial Court 
passed a decree for redemption in favour of the 
plaintiff. The trial Court disallowed the defen¬ 
dant’s plea as regards the costs of improvements. 
Thereupon, the defendant Kukaji appealed to the 
Court of District Judge, Shajapiu*. When the 
appeal first came up for hearing before the learned 
District Judge, he came to the conclusion lhat an 
issue with regard to the costs of improvements 
should have been framed in the suit. He, therefore, 
framed the issue and directed the trial Court to 
record the evidence of the parties on the issue and 
return the evidence together with its findings there¬ 
on. After the receipt of the additional evidence, 
the learned District Judge proceeded to determine 
the appeal. He ultimately dismissed the appeal 
affirming the judgment and decree of the trial 
Court. On the question of the costs of improve¬ 
ments alleged to have been incurred by the defend¬ 
ant Kukaji, the learned District Judge held that 
under S. 63(A) of the T. P. Act, he was not entitled 
to get any such costs from the plaintiff but that 
he was at liberty to remove certain ceiling sheets. 
The learned District Judge also directed that the 
costs of the appeal before him should be borne by 
the parties themselves. The defendant Kukaji has 
now appealed to this Court against the decision of 
the District Judge Shajapur. 

(3) When this appeal came up for hearing before 
my brother Mr. Justice Shinde, he raised the ob¬ 
jection that as the valuation of the appeal was 
less than Rs. 500/- and the judgments of the Courts 
below were concurrent, this appeal was incompetent. 
Learned Counsel for the appellant, then, prayed 
for time to present an application for the 
conversion of the memo of appeal into a petition 
of revision. In my opinion, no application lies 
against the decision of the District Judge in this 
case. Learned Counsel for the appellant contends 
that the Judgment and decree of the trial Court 
has been varied by the decision of the appellate 
Court inasmuch as the defendant Kukaji has been 
given the liberty of removing the ceiling sheets and 
the lower appellate Court has directed that the 
costs of the suit should be borne by the 
parties themselves. I am unable to ac¬ 
cept this contention. Both the Courts below have 
disallowed the defendant the costs of improvements. 
I do not read the direction as regards costs in the 
decree of the first appellate Court as implying any 
change in the order of costs made by the trial Court 
The direction with regard to the costs in the decree 
of the appellate Court refers only to the costs of 
the appeal and from the mere fact that costs of 
the appeal are disallowed to the parties, it cannot 
be maintained that the decree of the trial Court 
has been varied. The appeal is, therefore, clearly 
incompetent. But in view of the legal questions 
raised in this appeal, I grant the prayer of the 
oeiendant to treat this appeal as a revision Peti¬ 
tion, and dispose it of accordingly, 
finnii Mungare, who appeared on behalf of the 
rw?? 1 contended that as the lower 

£ el , d Plaintiff’s father and the 
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1976 into an agreement, it should have further pro¬ 
ceeded to enforce the agreement and held that m 
accordance with that agreement the plamt.ff was 
not entitled to redeem the property. In my opinion, 
there is no substance in this contention. The right 
of redemption is an incident of a subsisting mort¬ 
gage and it subsists so long as the mortgage itself 
subsists. The right of redemption can be extingui¬ 
shed by an act of the parties or by the decree ol 
a Court. It is not the case of the applicant that 
the right of redemption has been extinguished in 
this case by the decree of the Court. His conten¬ 
tion is that the agreement entered into bj, him 
with the plaintiff’s father prevents the plaintiff 
from exercising the right of redemption. Unless, 
therefore, on the construction of this agreement it 
is held that the eo.uity oi redemption is extinguish¬ 
ed, the plaintiff's suit for redemption is not barred. 
The terms of the agreement entered into by tne 
parties on Jeth Sudi 15 Samvat 1976 do not, in my 
opinion, extinguish the right to redemption in res¬ 
pect of any mortgage. From the wording of the 
agreement it is clear that it contemplates that if 
either party acquires the equity of redemption in 
respect of the entire house, he would retain the 
right in respect of the portion of the house mort¬ 
gaged with himself and transfer to the other the 
right in respect of the portion of the property 
mortgaged with the other party. This agreement 
does not itself transfer any right to any party. It 
is merely an agreement to convey the equity of re¬ 
demption in respect of the portions of the house 
from one party to the other. The question, there¬ 
fore, of the extinction of the equity of redemption 
would have arisen only if the parties had done 
some thing in pursuance of the agreement to ex¬ 
tinguish the equity of redemption in the portion of 
the house concerned. The equity of redemption 
cannot be held to be extinguished by a mere agree¬ 
ment to convey.. In this connection I need only 
refer to the observations of the Federal Court in 
paragraphs 4, 12 and 14 of their decision reported 
in ‘Subba Rao v. Matapalli Raju’, A I R (37) 1950 
F C l 37. In my opinion, the learned District 
Judge was right in holding that the agreement 
pleaded by the applicant does not constitute a bar 
to the plaintiff’s suit for redemption. 

(5) It was next argued by the learned counsel 
for the applicant that the defendant is entitled to 
get from the plaintiff costs of improvements to the 
property. This contention is well-founded. Tne 
learned District Judge has disallowed the costs 
under S. 63A of the T. P. Act. But this section 
has, in my opinion, no applicability in the present 
case as the mortgage on the basis of which the 
plaintiff has sued was effected in Samvat 1976 
that is, long before S. 63-A was inserted in 
1929 in the T. P. Act or long before the Gwalior 
T. P. Act came into force. Again, the terms of the 
mortgage deed in the present suit allowed the 
mortgagee to make improvements'and repairs and 
to recover the costs from the mortgagor at the tune 
of the redemption of the property. The question, 
therefore, of the costs of improvements must be. 
determined with reference to the terms of the 
mortgage-deed and to the principle of common 
justice that the mortgagee is entitled to recover 
from his mortgagor the reasonable and proper costs 
incurred in making lasting improvements. This 
principle was followed by the Bombay High Court 
in cases decided before S. 63-A was added to the 
T. P. Act. See ‘Nijalingappa Nijappa v. Chanaba- 
sawa Satvirappa’, 43 Bom 69; ’Dnyanu Laxman v. 
Fakira Ebram’, 45 Bom 1301. In the present case 
both the Courts below have found that the costs 
of reasonable and lasting improvements effected by 
the applicant in the mortgaged property is Rs. 153/ 
The plaintiff non-applicant led no evidence 
to show that the improvements were not reason- 
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able or lasting, or that the cost claimed by the appli¬ 
cant in respect of those improvements is high. In 
fact, he did not lodge any objection in the Court 
of the District Judge about the finding of the trial 
Court on the improvements effected and the cost 
thereof. In my judgment the defendant is entitl¬ 
ed to recover on the redemption of the property 
Rs. 153/8 - from the plaintiff as costs of the im¬ 
provements to the mortgaged property. The appli¬ 
cant will have no option of removing the ceiling 
sheets. 

(6) For the above reasons, I would allow this 
revision petition and modify the judgment and 
decree of the Courts below with the direction that 
in audition to the amount found due on the mort¬ 
gage by the lower Court, the plaintiff shall oay to 
the defendant Kukaji Rs. 153/8/- as costs of im¬ 
provements before redeeming the property. Fames 
shall bear their own costs in this Court and the 
Court of the District Judge, Shajapur. 

V.D.B. Revision alloiced. 


A. I. R. (39) 1952 MADHYA BHARAT 8 (C. N.5) 
(GWALIOR BENCH) 

SHINDE, J. 

Ramswaroop Raghuwardayal and others, Appli¬ 
cants v. Mataprasad Prabhudayal, Opponent. 

Civil Revision No. 115 of 1951, D/- 24-9-1951. 

(a) Civil P. C. (1908), O. 17, R. 2 — Applicability 
— Hearing — Meaning of — Date fixed for disposal 
of interlocutory matter. 

The word ‘hearing' means the taking of evidence 
or the hearing of arguments or the consideration 
of questions relating to the hearing of suit which 
would enable the Judge to finally come to an adju¬ 
dication upon it and not the consideration of merciy 
interlocutory matters. AIR ill) 1924 P. C. 198 and 
AIR Commentary on Civil P. C. Relied on. 

Where, therefore, no adjournment was souqht 
nor teas any evidence to be taken nor icere any 
arguments to be heard nor any questions relating 
to the suit which would enable the Judge to finally 
come to an adjudication were to be considered and 
the only matter that could have been considered 
on the date ivas some interlocutory matter, in res¬ 
pect of the future conduct of the suit, the absence 
of the parties on that date would not be governed 
by Order 17, Rule 2. AIR (7) 1920 Pat 595 and AIR 
(23) 1936 Lah 2S0, Rel. on; AIR (6) 1919 Sind 89 
Disting. (Paras 3, 5) 

Anno: C. P. C., O. 17, R. 2, N. 6, Pt. 1, N. 1. 

( b) Civil P. C. (1908), S. 115 — Scope — Reil- 
sional powers — When exercised. 

It is not necessary to exercise the powers under 
Section 115, Civil P. C. in all cases. Revisional 
powers are intended to be exercised with a view to 
subserve and not to defeat the ends of justice. 
Where substantial justice has been rendered by the 
order of the lower Court the High Court will not 
interfere in revision notwithstanding the fact that 
the reasojis for the order are not correct. The High 
Court will not take a technical view and unneces¬ 
sarily interfere in every case whether the order 
is made irregularly or even improperly unless grave 
injustice or hardship would result from a failure 
to do so. Case law referred. <para 6) 

Anno: C. P. C., S. 115, N. 2 Pts. 3, 4. 

Bhagwandas and Motllal Gupta, for Applicants; 
Kak, for Opponent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C24) AIR (11) 1924 P C 198: (4 Pat 61) (Pr 3) 
C47) AIR (24) 1947 All 343: (ILR (1947) All 389) 

(Pr 6) 


apbasad ( Shinde J.) A. I. R, 

C48) AIR (35) 1948 All 244: (ILR (1947) All 812 

"FB) (Pr 6) 

C3o) AIR (23) 1936 Lah 280: (161 Ind Cas 790) 

(Pi's 3 5) 

( - 45) AIR (32) 1945 Lah 175: (222 Ind Cas 3<)i) 

iPr 6) 

C20) AIR (7) 1920 Pat 595: (57 Ind Cas 748) 

(Prs 3 5) 

(*38) AIR (25) 1938 Pat 447: (178 Ind Cas 41) 

(Pr 6) 

(’46) .AIR (33) 1946 Pat 165: (222 Ind Cas 353) 

(Pr 6> 

(T9) AIR (6) 1919 Sind 89: (53 Lid Cas 560) 

(Pr 5> 

( 43) AIR (35) 1948 Sind 116: (ILR (1947) Kar 117) 

(Pr 6) 

ORDER.: This is an application in revision by 
the defendant against the order of the District 
Judge. Gwalior, dated 20th April 1951, by which 
he set aside the order of dismissal for default 
dated 24-2-1951, and restored the suit. The facts 
of the case briefly are that Ramprasad and others 
filed a suit against Ram Swaroop and others for 
partition of joint family property. In that suit on 
21-2-1951 the trial Court appointed Mr. Ramratan 
Gupta guardian-ad-litem for the minors and ordered 
that for the time being Rs. 500/- be paid to the 
guardian-ad-litem and that out of the sum 
Rs. 250/- be paid to the guardian immediately and 
the balance of Rs. 250/- be paid within a month. 
The Court also fixed 24-2-1951 for further proceed¬ 
ings. On 24-2-1951, Ramprasad and his Pleaders 
appeared in Court when the Court opened. As the 
Court was busy with a criminal case they went 
away. After some time the plaintiff went to the 
typist to get his application which he wanted to 
file in Court. In the meanwhile the case was called 
and dismissed for default. After the order of dis¬ 
missal for default was passed the plaintiff came 
into the Court and having discovered that his suit 
has been dismissed for default presented an appli¬ 
cation for restoration. That application was allow¬ 
ed by the Court after giving opportunity to *he 
opposite parties, who were present that day, to 
cross-examine and to adduce their evidence. 

(2) The learned counsel for the appellant has 
raised the following contentions. (1) under Order 9, 
Pule 9, Sub-rule 2 notice should have been given 
to all the parties; as it was not done the order 
of the lower Court is wrong in law; (2) the lower 
Court has not found that the plaintiff was absent 
due to sufficient cause, (3) The costs awarded in 
the suit, whose valuation is 16 lacs, are absurdly 
disproportionate. The learned counsel for the 
opposite party has argued, inter alia that 24-2-1951 
was not fixed by the lower Court for a hearing 
and hence the lower Court was wrong in dismissing 
the suit for default. The order of the lower Court, 
therefore, should be treated as an order passed 
under Section 151 of the Civil Procedure Code. I 
therefore, propose to deal with this point first. 

(3) Chitaley in his commentary has stated that 
the word ’hearing’ means the taking of evidence 
or the hearing of arguments or the consideration 
of questions relating to the hearing of suit which 
would enable the judge to finally come to an ad¬ 
judication upon it and not the consideration of 
merely interlocutory matters. In ‘Lachmi Narain 
v. Balmakund’, AIR (11) 1924 P C 198, their Lord- 
ships observe as follows: 

“In their (Judges of the High Court of Patna) 
view the ‘hearing’ mentioned in this rule only 
occurs when the Judge is taking the evidence oi 
hearing arguments or otherwise coming to -lie 
final adjudication of the suit with perhaps one- 
extension to the occasion when issues are to be 
settled; and was not meant to extend to oc¬ 
casions when interlocutory orders were being 
sought.” 
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“Their Lordships’ do not think it necessary to de¬ 
termine whether the word ’hearing’ should or 
should not have this particular limitation; be¬ 
cause they think that the decision can be sup¬ 
ported on another ground etc." 

In this case which was the suit for partition a 
consent decree had been passed by the High Court. 
When the suit was remitted to the subordinate 
Judge for partition by metes and bounds the sub¬ 
ordinate Judge fixed a date for hearing the parties 
and gave notice. On that date the plaintiff did net 
appear and hence the suit was dismissed for de¬ 
fault. Their Lordships of the Privy Council al- 
- though did not lay down the limitations of the word 
’hearing’ held that the case did not come under 
Order 17, Rule 2 and the order made by the Sub- 
Judge was without jurisdiction. In ‘Manohar Dass 
v Birandari Sheikliupurain’, AIR (23) 1936 Lah 
280, Agha Haidar, J., accepted the exposition of law 
laid down by their Lordships of the Patna High 
Court in the case of ’Balmukund v. Lachmi Narain’, 
AIR (7) 1920 Pat 595. In this case 15 January 
1935, was fixed for the submission of the Commis¬ 
sioner’s report. On that date as the plaintiff was 
not present the suit was dismissed for default. It 
was held that the parties had nothing to do with 
the matter. The date on which the Court dis¬ 
missed the plaintiff's suit was not a date of hear¬ 
ing and hence the order of the Subordinate Judge 
was without jurisdiction. If we turn to the word¬ 
ing of Order 17, Rule 2 we find that action lor 
non-appearance can be taken only when hearing 
is adjourned and on the date fixed for hearing the 
parties or any of them are absent. Under Order 17, 
Rule 1 , the Court has power to grant adjournment 
if sufficient cause is shown. Reading Rule 1 and 
Rule 2, together, therefore, it follows that if a 
party asks for adjournment and time is granted, 
then on the date of the adjourned hearing if any 
of the parties is absent action can be taken under 
Rule 2. But if the case is adjourned not at the 
instance of the party, Rule 2 will not apply. 

(4) From the facts of the case given above it is 
clear that on 21-2-1951 no adjournment was asked 
for, by any party. Nor was the date 24-2-1951 fixed 
for doing anything. Rs. 250/- were ordered to be 
paid immediately to the guardian and Rs 250/- 

oL«t ld “ a month - Therefore, on 
24-2-1951 apparently there was nothing to oe done 

Hi O n° n i 1 r C . tl0n the appointment of the guar- 
dian-ad-htem The only object of adjourning the 

24_2 ' 1991 could have be en to decide as to 

fnLw Ur . C condu . ct of the s “it- This is purely an 
interlocutory matter. Therefore, the case is not 

beensoueht no^ 17 \? Ule 2 ‘ No adjournment had 
n J f h . t, j n ° r w as there anything to be done on 

that M 2 % an H t f herefore ' jt Cfl nnot ue said 

was Axed for the hearing of the suit. 

(5) The learned Counsel for the applicant refer- 

S T 9 e i 9 t 0 sg 3 Ul 8 r ? yde t r h K , han v - Tekchand’, r ^VIR 

w iyiy bind 89. In that case the Plaintiffs 
Pleader had asked for adjournment to give where¬ 
abouts of defendant No. 4 and the casf was S 

P°aint e iff nor°hi 4 pi 19 i 6 ‘ ° n that date neither the 
*v, no hk Pleader appeared in Court The 
Court thereupon dismissed the suit for default 
TWs case Is clearly distinguishable from the 
-ent case. The plaintiff had definitely asked P for 
adjournment to give the address of the cXdaX 
a “ d as °n the appointed day the plaintiff did not 

arHFr?**" 

4 - fu case, therefore, has no aDDlicatinn 

elating to the suit which would enable 4 the 


- judge to finally come to an adjudication were to 
r be considered. The only matter that could have 

- been considered on that date was some interlo¬ 
cutory matter, in respect of the future conduct oi 
the suit and hence absence of the parties on that 

i date cannot be governed by Order 17, Rule 2. In 
my judgment - Baimukund v. Lachmi Narain', AIR 
• (7) 1920 Pat 595 and ‘Manohar Das v. Birandari 

Sheikliupurain’, AIR (23) 1936 Lah 280, are on all 
; lours with this case. Consequently the order oi the 
lower Court dated 24-2-1951 was passed without 
. jurisdiction. 

( 6 ) The order of the lower Court having oeen 
[ passed without jurisdiction, it is not necessary to 
consider other points raised by the applicant. It 
. may be necessary to issue notice to all the parties 
i under Older 9, Rule 9 (2). The lower Court may 
also have made a mistake in not recording a clear 
■ finding as to whether there was sufficient cause for 
the non-appearance of the plaintiff and costs 
awarded may also not have been adequate. It is 
not necessary to exercise the powers under Section 
115 of the Civil P. C. in all cases. Revisional 
powers are intended to be exercised with a view to 
subserve and not to defeat the ends of justice: Vide 
■Ramzan Ali v. Mt. SatulBibi’, AIR (35) 1948 All 244. 
Where substantial justice has been rendered by the 
order of the lower Court the High Court will not 
interfere in revision notwithstanding the fact that 
the reasons for the order are not correct. (Vide 
Yaruddin Sheikh v. B. Das’, AIR (33) 1946 Pat 165 
and ’Hari Singh v. Narain Das’, AIR (32) 1945 Lah 
175. The High Court will not take a technical view 
and unnecessarily interfere in every case whether 
the order is made irregularly or even improperly 
unless grave injustice or hardship would result from 
a failure to do so. (Vide ’Vensimal Tarachand v. 
Karachi District Board', AIR (35) 1948 Sind 116 
As a general rule when justice has been done be¬ 
tween the parties the High Court will very rarely 
interlere with the orders of the lower Courts. Where 
the interference is likely to work not in the 
interest of justice but rather against it, the High 
Court will not interfere. Vide ’Chanderbhan Singh 
£ LaHu singh’, AIR (34) 1947 All 343 and ‘Ramesh- 
7 47 La ‘v- Ramcharan Parshad’, AIR (25) 1938 Pat 

tV' 7 ° luteifere in thls case on the ground that. 
i'° was given to all the defendants or that 

was c 7 ffipiF n °. Urt dld f not specifically find that there 
^ n ^ C J. en L Cause , for the non-appearance of the 

b it ipLr? WOrk ' not in the intere st of justice 
t g3 fi ? St l ' C 0 P^ e Quently in my judgment, it is 
c?vii prnlf 6 wherein power under Section 115 
C ]n\ Proced H re , Code can be legitimately exercised 
(7) Accordingly I dismiss the revision and direct 
the parties to bear their own costs. 

Revision dismissed. 

A. L R. (39) 1952 MADHYA BHARAT 9 (C. N. 6 ) 
(GWALIOR BENCH) 

CHATURVEDl J. 

rSSS: ”■ Takhat Si "’ h omm. 

Civil Misc. Appeal No. 9/49, D/- IO- 9 - 1951 . 

-XZVJeZ Ar ‘ ■ W Lim ■ M «* S « C.P.C 

should be taken to im^J Unound f n9 circumstances. 
oi the question “ c ®* Mcto *» determination 

obtained some reMe? 1 d f CTCC - ho1 ^ 
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Similarly as regards the 12 years rule (laid dozen 
in S. 43. Civil P. C. the judgment-debtor can raise 
the objection at any time till it is expressly adjudicat¬ 
ed upon by the Court, and this particular objection 
cannot be hit by the principle of constructive res 
judicata. (Paras 6. 7) 

Anno: C. P. C.. S. 11 N. 23 Pt. 18. 

(b) Civil P. C. (1908) O. 21 R. 16 — Assignment 
by operation of law — Transfer inter vivos — Allot¬ 
ment of decree at oral family partition — Right of 
assignee to execute it. 

The words “operation of law" cannot apply to a 
case where a person has become the owner of a 
decree by some transaction 4 inter vivos'. AIR (23) 
1936 Mad 543, Rcl. on. 

If a decree obtained by one of the members of a 
Hindu family is allocated, at a family partition, to 
another coparcener, the person to whom it is allo¬ 
cated cannot be treated as an assignee of the decree 
by operation of law and he cannot by reason of 
such allocation alone, execute the decree unless he 
was so empowered by an instrument in writing. 16 
Jnd Cas 807 (Mad), Foil. (Paras S, 9) 

Anno: C. P. C.. O. 21 R. 16 N. 4 Pt. 1. 

(c) Civil P. C. (1908), O. 21 R. 16 — Oral assign¬ 
ment of decree — Right of assignee to execute it. 

The assignee of a decree under an oral assignment 
has no 'locus standi' at all to apply for execution of 
c decree. 15 Bom 307, 13 Ind Cas 378 (Mad) and 
AIR (3) 1916 P C 147, Rel. on. (Para 10) 

Anno: C. P. C., O. 21 R. 16 N. 4 Pt. 1. 

(d) Civil P. C. (1908), S. 11, O. 21 R. 16 — Oral 
assignment of decree — Application for execution 
by assignee — Principle of constructive res judicata 
— Applicability. 

Where an assignee of a decree under an oral 
assignment applies for its execution, the application 
for execution cannot be entertained and if enter¬ 
tained there would be lack of inherent jurisdiction 
and the proceedings being 'coram non judice* no 
amount of waiver on the part of the judgment-de¬ 
btors could have validated the proceedings. Under 
these circumstances the principle of constructive 
res judicata cannot be made applicable. (Para 11) 

Anno: C. P. C., S. 11 N. 23. O. 21 R. 16 N. 4. 

(e) Civil P. C. (1908), O. 21 R. 16 — Provisions 
are mandatory — Effect of non-compliance. 

The provisions of O. 21 R. 16 are of a mandatory 
character and giving of notice of the application to 
the transferor and the judgment-debtors in an in¬ 
dispensable condition of jurisdiction, and non-com¬ 
pliance with this renders all proceedings in exe¬ 
cution void. 'Case law referred.' (Para 12) 

Anno: C. P. C., O. 21 R. 16 N. 14 Pt. 1. 

Motilal Gupta, for Appellant — Prithinath Bhar- 
gava, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(16) AIR (3) 1916 P C 147: (43 Cal 990) 

(Prs 10,11) 

C36) AIR (23) 1936 All 21: (58 All 313 FB) 

(Pr 6) 

.(*37) A I R (24) 1937 All 446: (169 Ind Cas 997) 

(Pr 6) 

-Col) AIR (38) 1951 All 398 (Pr 6) 

C91) 15 Bom 307 (Pr 10) 

CIO) 6 Ind Cas 262: (11 Cal L J 354) (Pr 12) 
(*27) A I R (14) 1927 Cal 781: (54 Cal 624) (Prl2) 
(’38) AIR (25) 1938 Cal 734: (178 Ind Cas 257) 

(Pr 12) 

C45) A I R (32) 1945 Cal 335: (49 Cal W N 260) 

(Pr 6) 

(’50) AIR (37) 1950 Cal 513: (54 Cal W N 900) 

(Pr 6) 

C17) A I R (4) 1917 Lah 195: (39 Ind Cas 952) 

(Pr 12) 


(*21) 2 Lah 230: (AIR ( 8 ) 1921 Lah 143) 

(Pr 12) 

(40» AIR (27) 1940 Lah 27 : (186 Ind Cas 653) 

(Pr 6 ) 

(*40) A I R (27) 1940 Lah 161: (188 Ind Cas 207) 

(Pr 6 ) 

(12) 13 Ind Cas 78: (1911-2 Mad W N 559) (Pr 10) 
(12) 16 Ind Cas 807 (Mad) (Pr 8 ) 

(*36) A I R (23) 1936 Mad 543: (166 Ind Cas 922) 

(Pr 9) 

(*51) A I R (38) 1951 Nag 210: (1951 Nag L R 172) 

(Pr 6 ) 

(’21) A I R ( 8 ) 1921 Pat 76(2): (57 Ind Cas 250) 

(Pr 12 ) 

( 34» A I R (21) 1934 Pat 9: (149 Ind Cas 1003) 

(Pr 12 ) 

C50) AIR (37) 1950 Pat 465: (29 Pat 732) (Pr 6 ) 

JUDGMENT: The appellant Jagannath says 
that he is nephew of the original decree-holder 
Keeralal who obtained a decree No. 46 of 1986 dated 
27-6-1930. This decree was against the property of 
the respondents and against whatever property the 
deceased Moujilal (father of respondents Takhat 
Singh and Kishen Singh) might have left. The 
first application for execution was filed by Heeralal 
himself on 23-8-1930 (Ex. File No. 75 of 1987). There 
was no service on the respondents and the applica¬ 
tion for execution was dismissed on 25-6-1931 on 
the ground that according to the decree-holder’s 
Vakil the respondents were agriculturists and exe¬ 
cution proceedings against agriculturists were 
stayed. 

( 2 » The second application for execution was filed 
on 25-8-1935 (No. 125 of 1991) by Jagannath appel¬ 
lant who stated that the original decree-holder was 
dead and he was his nephew. Jagannath further 
stated that Shrichand is the son of the original 
decree-holder but he and Shrichand belonged to a 
joint family and that in partition of the family 
property this decree came to Jagannath’s share. So 
Jagannath prayed that execution of the decree may 
be ordered. This execution application apparently 
was barred by time. But the Court issued notices 
to the respondents. Respondents Shyamlal and 
Takhat Singh were served but Kishen Singh could 
not be found. They did not appear. Then the de¬ 
cree was transferred to Paragana Kolaras on 
30-8-1935. 

(3) The third application (No. 1040 of 1995 was 
instituted on 12-6-1939. Notice on Kisten Singh 
was again not served. Execution was dismissed in 
default on 2-8-1939. This application was also time 
barred. 

(4) The fourth application (No. 575 of 1998) was 
instituted on 31-1-1942. On 15-6-1942 warrants of 
attachment of cattle were issued. Notices on 
Kishen Singh and Takhat Singh were served. On 
Shyamlal the notice remained unserved. On 13-7-42 
execution was dismissed in default. 

(5) The fifth application for execution (No. 131 
of 2000) was filed on 10-8-1943. The file was trans¬ 
ferred to Suba Shivpuri for sale of Zamindari pro¬ 
perty (File No. 23 of 2002 ). Notices were served on 
respondents Takhat Singh and Shyamlal. The 
proceedings were going on in Subat Court Shivpuri 
when after the attachment of the property the res¬ 
pondents filed an application in Sub-Judge’s Court 
Shivpuri on 7-6-1947 alleging that the execution is 
beyond limitation according to both the 3 years 
and the 12 years rule; and that Jagannath is not the 
legal representative of the original decree-holder 
as the latter*s son Shrichand is alive. The learned 
Sub-Judge after recording the evidence overruled 
the objections. An appeal was taken to the Court 
of the District Judge who allowed the appeal, up¬ 
held the objections and dismissed the execution 
petition. 

( 6 ) Against this order, this appeal has been filed 
by Jagannath, and an important argument has been 
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Advanced by his learned counsel, Mr. Motilal 
GuX to the effect that both the objections of the 
7 «J™dpnts ought to have been overruled on the 
nrSlr of constructive 'res Judicata’ as 
the objections were filed nearly twelve 
Sars after Jagannath's first application 
for Execution. H e places reliance on -Bishen 
Singh v. Jaishi Ram', A I R (27) 1940 Lah 161, 
Tromotha Nath v. Habumia', AIR (32) 1945 Cal 
and on Note 23 to S. 11 in Chitaley's commen¬ 
tary on the Code of Civil Procedure Learned coun¬ 
sel for the respondents, Mr. P. N. B |l ar * a y*’ 
other hand, has cited, Genda Lai v. Hazari Lai, AIK 
S 1936 AH 21; 'Aley Rasul v. Balkishan'. A® 

/ 24 ) 1937 All 446, ‘Ganga Ram Tmst Society Lahore 
v. Sundar Lai', AIR (27) 1940 Lah 27, 'Sham 
Sundar Singh v. Dhirendra Nath', AIR (37) 1950 
Pat 465; ‘Karali Prasad Roy v. Probodh Chandra, 
AIR (37) 1950 Cal 513; ‘Mannu Lai v. Hanuman 
Singh', A I R (38) 1951 All 398 and 'Jagadeo Nawas- 
ji v. Co-operative Society Mahalungi’, No. 2, A I R 
(38) 1951 Nag 210 in support of the propositions 
( 1 ) that a judgment-debtor even after notice, is 
not precluded from raising the point of limitation 
or other points in subsequent execution proceedings 
unless there was an adjudication implied in an 
order which taken with surrounding circumstances 
should be taken to imply a conscious determination 
of the question raised or unless the decree-holder 
obtained some relief by way of part satisfaction of 
the decree; ( 2 ) that a mere attachment of the pro¬ 
perty is not a fructification of the decree and (3) 
that there is no estoppel against the statute. 

(7) I have considered the above rulings and I 
and that there is conflict of judicial opinion on the 
point of constructive res judicata. I would prefer 
the Allahabad view AIR (23) 1936 All 21 (PB) so far 
as the objection of limitation under Article 182 
is concerned. As regards the 12 years rule (laid 
down in S. 48 of the Code of .Civil Procedure) I am 
definite the judgment-debtor can raise this objec¬ 
tion at any time till it is expressly adjudicated 
upon by the Court. If this point is not raised by 
the judgment-debtor after notice having been served 
in the 13th year after passing of the decree, it does 
not mean that the execution of the decree would 
continue for 50 or 100 years more at the sweet will 
of the decree-holder. I think that this particular 
objection cannot be hit by the principle of construc¬ 
tive res judicata, but as the judgments of the two 
Courts below on the question whether the judg¬ 
ment-debtors were agriculturists or not, are based 
not on evidence but on only superficial considera¬ 
tions I would like to send the case back for record¬ 
ing of the evidence and then for determining the 
question whether the judgment-debtors were agri¬ 
culturists and whether the period during which 
execution proceedings against agriculturists were 
stayed should be excluded or not in this case. 

(8) The more important question however in this 
case was whether the application for execution by 
the appellant Jagannath, as it was, could be allow¬ 
ed to proceed. In my opinion, the case had been 
dragging on for years in the execution Court with 
extreme carelessness and with reckless disregard of 
the provisions of the law. The proviso to R. 16 of 
O. 21 fS. 240 of the Gwalior Civil P. C.) may be 
referred here which lays down that 

“Where the decree has been transferred by assign¬ 
ment, notice in writing of such application shall 
be given to the transferor and the judgment- 
debtor, and the decree shall not be executed until 
the Court has heard their objections (if any) to 
such execution”. 

Mr. Motilal Gupta's contention that the decree was 
transferred by operation of law is fallacious. The 
a^ee was obtained by Heeralal in his personal 
capacity and there was no joint decree-holder The 


legal representative of Heeralal is his adopted son 
Shrichand. According to his deposition recorded 
on 25-11-47 both he and Jagannath came in adop¬ 
tion from another family and remained joint till 
Samvat 1889. When there was a partition and the 
decree was allocated to the appellant Jagannath 
This was all an oral transaction. The law is well 
settled that if a decree obtained by one of the 
members of a Hindu family is allocated, at a family 
partition, to another coparcener, the person to 
whom it is allocated cannot be treated as an as¬ 
signee of the decree by operation of law and he 
cannot, by reason of such allocation alone, execute 
the decree unless he was so empowered by an in¬ 
strument in writing. A Division Bench of the Mad¬ 
ras High Court (Sundara Aiyar and Sadasiva Aiyar 
JJ.) further held in this case viz. ‘Ramanathan 
Chettyar v. Ragavendra Rao', 16 Ind Cas 807 (Mad) 
that an oral transferee of a decree is not entitled 
to execute it and that under O. 21 R. 16 an assignee 
of a decree can apply to execute it only when the 
assignment is in writing and that an application of 
oral assignee cannot be said to be an application 
to take a step in aid of execution in accordance 
with law. 

(9) In another case ‘Periakhatha Nadar v. Maha- 

lingam’, A I R (23) 1936 Mad 543 a Division Bench 
held that the words ‘operation of law’ cannot apply 
to a case where a person has become the owner 
of a decree by some transaction ‘inter vivos’, and 
that the term applies to these cases where the decree 
has been transferred from one to another by way of 
succession or where there is bankruptcy or any 
similar event which has the effect in law of bring¬ 
ing about such a transfer. x It was further held in 
this case that what is required by law is not parti¬ 
cular form of writing but an assignment in sub¬ 
stance which is in writing. . 

(10) The assignee of a decree under an oral as-J 
signment thus has no locus standi at all to apply} 
for execution of a decree ‘Parvathi v. Digambar*, 15 
Bom 307; ‘Ramnathan Chettiar v. Sokkanatha', 13 
Ind Cas 78; and ‘Jatindra Nath v. Peyer Deye Debi\ 
A I R (3) 1916 P C 147. 

(11) It will thus be seen that the decree was dead 
in July 1933 and according to the dictum of their 
Lordships of the Privy Council in ‘Jatindra Nath v. 
Peyer Deye Debi\ AIR (3) 1916 P C 147 it was not 
in the appellant’s power to make it alive. There 
could have been no execution of a decree that was 
not alive when the application was made. The ap¬ 
plication for execution could not have been enter¬ 
tained and if entertained there was lack of inherent 
jurisdiction and the proceedings being ‘coram non 
judice’ no amount of waiver on the part of the 
judgment-debtors could have validated the proceed¬ 
ings. It will be clear that under these circum¬ 
stances the principle of constructive res judicata 
cannot be made applicable here. 

(12) It is also important to note that in every 
application for execution appellant Jagannath con¬ 
tinued to reiterate that the original decree-holder 
was dead and the decree came to his share in the 
partition. This was virtually an application for 
substitution of his name in place of the original 
decree-holder. The Court ought to have passed 
order recognising the assignment, if it was of opin¬ 
ion that the appellant was an assignee within the 
terms of R. 16 of O. 21. No such order was passed 
on any application, and no notice in writing of the 
applications was given to the transferor or the 
judgment-debtor. The provisions of O. 21 R. 16 
are of a mandatory character and giving of notice 
of the applications to the transferor and the judg¬ 
ment-debtors in an indispensable condition of 
jurisdiction, and non-compliance with this renders 
all proceedings in execution void, ‘Notan Das v 
Lachhraan Singh’, 2 Lah 230; ‘Sreenath Das v! 
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Achntananda Mahanti’, 6 Ind Cas 262 (Cal), *Uma 
Moyee Dasya v. Jatan Bewa’, A I R (14) 1927 Cal 
781; Partap Singh v. Gurditta Mai’, A I R (4) 
1917 Lah 195; Sarifa Khatun v. Asimannessa Bibi’. 
A I R (25) 1938 Cal 734; Rameshwar Singh v. Hari- 
har Jha', AIR ( 8 ) 1921 Pat 76(2) and Jamuna 
Da^ v. Baijnath Prasad’, AIR (21) 1934 Pat 9. 

(13) I would therefore hold that the application 
lor execution of the decree by Jagannath could not 
be held to be competent and deserved to be dis¬ 
missed. 

(14) For these reasons, the appeal fails and is 
dismissed with costs. 

D.R.R. Appeal dismissed. 

A. L R. (39) 1952 MADHYA BHARAT 12 (C. N. 7) 
(GWALIOR BENCH) 

DIXIT J. 

Kunji Lal and others, Appellants v. Suba La/, 
Respondent. 

Appeal No. 53 of 1949, D/- 12-3-1951. 

(a) Evidence Act (1872), Ss. 32 (5), (6), (7) and 
50 — Relationship — Proof of, by evidence of 
general reputation. 

The Evidence Act does not contain any express 
provision making evidence of general reputation 
admissible as prooj of relationship. It is 7iecessary 
to put forward evidence of the kind described in 
S. 32, Cls. 5. 6 and 7 and S. 50 to prove the existence 
of relationship between persons deceased whenever 
the question is in issue. < Para 3) 

The witnesses must be first asked by the parties 
producing than to state the source of their in¬ 
formation about the relationship sought to be 
proved. It cannot be left to time or chance or cross- 
examination to disclose whether a statement has 
any basis which could give it value or admissibility. 
A I R (24) 1937 PC 201, Foil. (Para 3) 

Anno: Evidence Act, S. 32 N. 26. 

(b) Hindu Law — Succession — Collateral heir — 
Proof — Evidence Act (1872), S. 32 (5). 

Where the plaintiff claims as a collateral heir 
he is bound to allege and prove his title through 
the common ancestor in all its stages, and the most 
important stage is of course the common ancestor 
himself. (Para 4) 

While no standard of special strictness is appli¬ 
cable to the proof of collateral relationship, the rule 
laid down in *6 Cal 6 26', should be followed with 
special strictness, where the evidence led by the 
parly to establish the relationship is untrustworthy 
and insufficient. (Para 4) 

Anno: Evi. Act, S. 32 N. 26. 

Murlidlian Maheshwari, for Appellants — R. K. 
Dixit, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

C37) AIR (24) 1937 P C 201: (31 Sind LR 575) 

(Pr 3) 

(’81) 6 Cal 626: (8 Cal LR 238) (Pr 4) 

JUDGMENT: This is an appeal by the plain¬ 
tiffs in the suit from the decision of the District 
Judge, Bhina reversing the judgment and decree of 
the trial Court and dismissing the plaintiff s claim 
for a declaration of their title to the rights of a 
mortgagee and for possession of the mortgaged pro¬ 
perty together with the mesne profits. The plaint 
stated that the land in suit was mortgaged by the 
owner one Har Prashad with Kishan one of the 
granduncles of the plaintiffs, that on his death 
the mortgaged property was in possession of 
Kishan’s son Murli and that after Murli’s death 
his widow Musammat Khemarni took possession of 
the land as a successor in title to the original 
mortgagee. It was further alleged by the plain¬ 


tiffs that on the death of Musammat Khemarni, the 
plaintiffs applied to the revenue authorities for 
entering their names in the revenue papers as mort¬ 
gagees in respect of the land as the nearest rever¬ 
sioners; but that the revenue authorities allowed 
the defendant's objection that they were entitled to 
succeed to the land on the basis of a will made by 
Mt. Khemarni in their favour. The plaintiffs claim¬ 
ed that Kishan had a brother Pratap and that the 
plaintiffs are the grandsons of Pratap. It was 
also alleged by the piaintiffs that Kishan Pratap & 
another person Asharam were the sons of one Lalju 
and that the plaintiffs are now the sole surviving 
collateral heirs of Kishan and are entitled to the 
property. The defendant admitted the fact that 
Murli was the son of Kishan and Mt. Khemarni 
was Murli's wife. They denied the alleged relation¬ 
ship between Kishan and the plaintiffs. The defen¬ 
dant claimed to be entitled to the property on 
the basis that he was the daughter’s son of Mt. 
Khemarni, and that she was the full owner of the 
land in suit and that she made a valid disposition 
of the property in his favour. 

( 2 ) The trial Court decreed the plaintiff’s claim. 
On appeal to the District Judge by the defendant, 
the plaintiffs’ claim was dismissed on the sole 
ground that they failed to establish the alleged 
relationship between Kishan and them, and to show 
who the common ancestor was from whom they 
derived title. The learned District Judge did not 
think it necessary to express any view on the other 
issue in the suit. This appeal is directed against 
the decision of the District Judge, Bhind. 

(3) After hearing the learned counsel for the 
parties, I think the judgment of the Courts below 
should be affirmed upon the single ground that 
the appellants have failed to show that they are 
the heirs of Kishan and to show who the common 
ancestor was through whom they claimed title to 
the property in question from Kishan. The evidence 
of the appellants on the point consists of the de¬ 
positions of Mahadeo Prashad, the plaintiff and of 
the witnesses Baldeo, Mahendra Singh, Ochhelal 
and Chhabiram. The defendant respondent did not 
lead any evidence in rebuttal as he thought that 
the plaintiff’s evidence was utterly insufficient to 
prove the alleged relationship between them and 
Kishan. No party has put forward evidence of the 
kind contemplated in Section 32, Cls. 5, 6 and 7, 
Evidence Act or S. 50 of the Act as to the existence 
of the alleged relationship between Kishan and the 
plaintiff's father, grandfather and grand-grand- 
lather who are now deceased. As has been ob¬ 
served by the Privy Council in ’Lakshmi Reddi v. 
Venkata Reddy’, AIR (24) 1937 PC 201 , the Evi¬ 
dence Act does not contain any express provision 
making evidence of general reputation admissible 
as proof of relationship. Their Lordships pointed 
out the necessity of putting forward evidence of the 
kind described in S. 32 Cls. 5, 6 and 7 and S. 50, 
Evidence Act to prove the existence of relationship 
between persons deceased whenever the question is 
in issue. The plff. Mahadeo Prashad and his wit¬ 
nesses in their evidence simply made ipse dixit state¬ 
ments as to the relationship between Kishan & the 
plaintiffs and as to the names of the plaintiffs' 
father and grandfather. To use the word of their 
Lordships of the Privy Council in ‘AIR (24) 1937 
PC 201 , "These witnesses simply enunciated from 
the witness-box the proposition which they desired 
to prove". None of the witnesses made any state¬ 
ment showing that they had special means of know¬ 
ledge about the relationship between the plaintiff 
and Kishan. The plaintiff Mahadeo Prashad said 
that his father was Jhandelal, that his grand¬ 
father’s name was Pratap, and that his grandfather 
Pratap, Asharam and Kishan were three brothers. 
Mahadeo Prashad admits that he never saw Kishan, 
and that Kishan died long before the witness w r as 
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horn Mahadeo Prashad also did not say whether 
he saw wTgrand father Pratap. Nor did he say 
whether his father Jfiandelal had made the state- 
ment that Pratap was his grandfather, that Kishan 
SS a brother of Pratap and that both Kishan, 
Pratap and Asharam were real brothers. The plain¬ 
tiffs’ witness Baldeo said that Kishan had two 
brothers. He then proceeded to say that he did 
not remember the names of the brothers. Sub¬ 
sequently, the witness stated that Pratap was the 
brother of Kishan and the plaintiffs are the grand¬ 
sons of Pratap. Baldeo admitted that he did not 
know the name of the Kishan’s father. The wit¬ 
nesses Ochhe Lai and Mahendra Singh do not say 
anything about the relationship between Kishan 
and the plaintiffs. Their deposition is mostly with 
regard to the relationship of the defendant with 
Mt. Khemami. Mahendrasingh, however, stated that 
Pratap was the grandfather of the plaintiff. He 
does not speak to having seen Pratap or Kishan. 
Bearing in mind the age of these witnesses it is 
clear that the statements which they have made 
about the relationship of the plaintiff's grandfather 
Pratap and Kishan are statements as to matters 
which could not be within their personal know¬ 
ledge. The witnesses dfa not state the source of 
information and special knowledge about the re¬ 
lationship between the plaintiffs’ grandfather and 
Kishan. These witnesses should nave been first 
asked by the parties producing them to state the 
source of their information about the relationship 
sought to be proved. As observed by the Privy Coun¬ 
cil in the decision referred to above, "it cannot be 
left to time or chance or cross-examination to dis¬ 
close whether a statement has any basis which 
could give it value or admissibility". The plain¬ 
tiffs’ witnesses failed to show the basis on which 
they made the statements about the relationship 
between Kishan and the plaintiff's grandfather. 
That being so it cannot be held on such evidence 
that the appellants have succeeded in showing that 
they are the collateral heirs of Kishan. 

(4) Again, there is no evidence to show who the 
common ancestor was from whom the plaintiffs 
claimed to derive title to the land in suit from 
Kishan. Both the lower Courts have held that it 
Is not proved that Lalju was the common an¬ 
cestor. The learned counsel for the appellant did 
not challenge this finding but he contended that it 
was not necessary to prove who the common an¬ 
cestor was. I am unable to accept this contention. 
The general rule of Hindu Law is that where the 
plaintiff claims as a collateral heir, he is bound 
to allege and prove his title through the common 
ancestor in all its stages, and the most important 
stage is of course the common ancestor himself. 
(See ‘Kedarnath Doss v. Protab Chunder Doss', 
6 Cal 626). As observed by the Calcutta High Court 
on 6 Cal 626, 

“though some persons may be said by the wit¬ 
nesses to be brothers, it is possible that they may 
in fact be cousins or related In some other degree 
or that their legitimacy may be doubtful or that 
they may have other brothers, who, if alive would 
take as heirs in priority to the plaintiffs.” 

The decision of the Calcutta High Court was Trited 
before the Privy Council in AIR (24) 1937 PC 
201, and their Lordships of the Privy Council ex- 
presMd the opinion that whUe they were not pre¬ 
pared to hold that any standard of special strict- 
ness is applicable to the proof of collateral rela- 
tionsmp in India, the rule laid down in ‘6 Cal 626', 
fo P? wed with special strictness, where 
JP® 1,,“ . led the Party to establish the rela- 
fh- k untrustworthy and insufficient. Here, also 

of a reasonable standard in 
tbe Evidence Act required to prove 
°^? lp Siting between the persons de- 
ce asea. in these circumstances the learned District 
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not say whether Judge was, in my opinion, right in dismissing 
Nor did he say the plaintiff-appellant’s claim on the simple 
made the state- ground that they have not shown the alleged 
her that Kishan relationship between them and Kishan and have 
it both Kishan, also not proved the common ancestor through 
thers. The plain- whom they claimed the title to the property m 
fishan had two question from Kishan. 

say that he did ( 5 ) in the result, this appeal must be and is 
brothers. Sub- dismissed with costs. 

Pratap was the v.B.B. Appeal dismissed . 


A. I. R. (39) 1952 MADHYA BHARAT 13 (C. N. 8) 
(GWALIOR BENCH) 

DIXIT AND CHATURVEDI, JJ. 

The State v. Brindawan , Respondent. 

Criminal Appeal No. 30 of 1949, D/- 3-4-1951. 

Criminal P. C. U898), Ss. 492 and 417 — Appoint¬ 
ment 0 / Public Prosecutor under S. 492 ( 1 ) must be 
lor specific area — Madhya Bharat Government 
Notfn . No. 200, Dated 26-2-1949 — Validity. 

The ivords “in any local area” in S. 492 ( 1), 
Cr. P. C. qualify not only the ivords “for any spe¬ 
cified class of cases” but also the preceding words 
"generally, or in any case.” Under S. 492, it is incum¬ 
bent on the Government to specify the local area 
within which the person appointed as Public Pro¬ 
secutor is to exercise his powers . (Para 3) 

Consequently, unless a person has been appointed 
under S. 492 as Public Prosecutor for a specific area, 
he can have no authority to present an appeal 
under S. 417 of the Code in a case arising from 
that area. (Para 4) 

The Madhya Bharat Government Notification No. 
200 dated 26-2-1949 which provides for the continu¬ 
ance as Public Prosecutors of all those persons who 
until that date were appearing in the High Court 
or in the Court of Sessions as prosecuting Inspeo 
tors or Public Prosecutors is not in accordance with 
S. 492 as it does not specify the area for which they 
are appointed and as such their appointments can¬ 
not be regarded as legally valid. To draw an in¬ 
ference of their appointinent by implication in the 
local areas of the Courts to which they were ap¬ 
pointed, is to ignore the express provisions of Ss. 417 
and 492 which must be strictly construed in a case 
where the liberty of the subject is involved. AIR 
(1) 1914 Cal 560, Rel. on. (Paras 3, 5) 

Anno: Cr.P.C., S. 417 N. 4; S. 492 N. 1. 

Shiv Dayal, Deputy Government Advocate, for the 
State — Dey, for Respondent. 

Case referred to: 

(’14)41 Cal 425: (AIR (1) 1914 Cal 560: 15 

CrL J 46) (Pr 4) 

DIXIT J.: This is an appeal against the deci¬ 
sion of the Ses. J. of Gwalior acquitting the res¬ 
pondent Bindrawan of the charge preferred against 
him under S. 292, Gwalior Penal Code. A preli¬ 
minary objection has been taken on behalf of the 
respondent that the appeal is not competent as Mr. 
Kaui who presented the appeal on behalf of the 
State was not a Public Prosecutor within the mean¬ 
ing of S. 417, Cr.P.C. and his appointment as a 
Public Prosecutor was not in accordance with the 
provisions of S. 492 of the Code. 

(2) On 20-11-1948 the Indian Code of Criminal 
Procedure, 1898, was for the first time brought into 
force in Madhya Bharat with certain adaptations 
and modifications by the Madhya Bharat Crimi¬ 
nal Procedure Adaptation Ordinance, No. 31 of 
Samyat 2005 On 26-2-1949 a notification was 
published in the Gazette with regard to the con¬ 
tinuance as Public Prosecutors of all those per¬ 
sons who until that date were appearing in the 
High Court and in the Courts of Session as Pro- 
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secuting Inspectors or Public Prosecutors. The 
notification reads as follows: 


I’.VC 1° 3RR |n 

*r*?rr*i <r ^r^r? cm ^?RfwTr ?r<ii 

% qr?R % Rr q? jrarftcT ftqr 


r. v 
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5**41 h w? -t.r | *5 sr-i arrar fRi <\- t . 
T?R?Pf?p4 * aR $R *l*r. ” 


Until the date of the issue of this notification, 
Mr. Kaul used to appear in criminal cases heard 
by tins Court at Gwalior in his capacity as Chief 
Prosecuting Inspector. The objection of the learned 
Counsel for the respondent is that under S. 417 an 
appeal from acquittal can be filed under the direc¬ 
tion of the Government either by a person who 
has been appointed as a Public Prosectuor under 
S. 492 or by any person acting under the direction 
of a Public Prosecutor so appointed; that the noti¬ 
fication purporting to appoint Mr. Kaul ana other 
Prosecuting Inspectors as Public Prosecutors under 
S 492 was not a valid notification and that in 
filing the appeal Mr. Kaul did not act under the 
direction of any person who had been appointed 
Public Prosecutor under S. 492, and that, there¬ 
fore the appeal was incompetent. It was contended 
that under S. 492 the appointment of any person 
as Public Prosecutor may be general or may be 
with reference to any case or any specified class 
of cases. But it must in any event be with refer¬ 
ence to a local area within which the person so 
appointed is to exercise the powers of a Public Pro¬ 
secutor, and that as the notification in question 
does not mention the local area or areas of the 
Public Prosecutors, the appointment of the persons 
referred to in the notification as Public Prosecutors 
is not valid in Law. On behalf of the State it was 
contended by the learned Deputy Government Ad¬ 
vocate that the words ‘in any local area’ which 
occur in S. 492 only qualify the preceding words 
"for any specified class of cases’* and that where 
the appointment of a person as Public Prosecutor 
is general without reference to any particular case 
or class of cases, it is not incumbent on the Govt, 
to define the local area within which the Public 
Prosecutor is to exercise his powers. The learned 
Deputy Govt. Advocate further said that the Govt. 
Notification No. 200 published in the Govt. Gazette 
of 6-2-1949 appointing the persons who were Prose¬ 
cuting Inspectors & Public Prosecutors in the 
various Courts as Prosecuting Inspectors under 
S. 492, must be read as appointing them Public 
Prosecutors for the territorial limits of the Courts 
in which until the issue of the notification they 
were appearing as Prosecuting Inspectors or Public 
Prosecutors and as Mr. Kaul was the Chief Prose¬ 
cuting Inspector for the High Court, it must be 
presumed that the local area for which he was 
appointed Public Prosecutor extended to the whole 
of Madhya Bharat over which this Court exercises 
Jurisdiction. It was said Mr. Kaul’s appointment as 
Public Prosecutor was in accordance with S. 492, 


Cr. P. C. & that he was, therefore, competent to 
file the appeal. 

(3) In my opinion, the objection raised by the 
learned Counsel for the respondent, as to the com¬ 
petency of the appeal must be upheld. Sub-s. <i) of 
492 of the Code is as follows: 

‘ The Govt, may appoint, generally, or in any case, 
or for any specified class of cases, in any local 
area, one or more officers to be called Public 
Prosecutors.” 

It is clear from the wording of this Sub-section 
that tiie appointment of a Public Prosecutor must 
be with reference to both the cases & the local 
area within which the person is to exercise the 
powers of Public Prosecutor as regards the case or 
cases. The appointment may be in respect to parti¬ 
cular case or in respect to a particular class of 
cases or in regard to cases generally. But it must 
in any event be with reference to a local area for 
exercising the powers of a Public Prosecutor. The 
words “in any local area”, which occur in S. 492 
quality not only the words “for any specified class 
oi cases” but also the preceding words "generally, or 
in any case.” It must be noted that the word 
"generally” has been used to contradistinguish all 
cases from a particular case or a particular class 
of cases. If the words “in any local area’*, which 
are preceded by a comma are taken to qualify only 
the words "lor any specificed class of cases” & if 
the word ‘generally’ is to be read independently of 
the words following it, the result would be to create 
a conflict between the jurisdiction of officers ap¬ 
pointed as Public Prosecutors in regard to cases 
generally. A Public Prosecutor has specific powers 
under the Code & he cannot exercise these powers 
in regard to cases generally or in regard to a parti¬ 
cular case or a class of cases unless the local area 
within which he is to exercise the powers is speci¬ 
fied. In my view, under S. 492 of the Code it is 
incumbent on the Govt, to specify the local area 
within which the person appointed as Public Prose¬ 
cutor is to exercise his powers. The notification, 
the validity of which has been challenged, does not 
at all mention the local areas in which the officers 
referred to in notification are to exercise the powers 
of a Public Prosecutor. In fact the wording of 
the notification is not at all clear. If it is to be under¬ 
stood as appointing the officers mentioned therein 
as Public Prosecutors in pending cases in which 
they were appearing before the issue of notification, 
then it cannot be said that Mr. Kaul was appointed 
a Public Prosecutor in this appeal which was not 
pending in this Court on the date of the issue of 
notification. This appeal was filed on 8-4-49, that 
is, nearly IJ month after the notification in ques¬ 
tion was published. To read the notification as 
appointing the officers referred to therein as Public 
Prosecutors for the various Courts, & then to 
infer that they were appointed Public Prosecutors 
by implication in the local area of the Courts to 
which they were appointed, is to ignore the express 
provisions of Ss. 417 & 492 which must be strictly 
construed in a case of this description where the 
liberty of the subject is Involved. In my opinion, 
the notification No. 200 published in the Gazette 
of 26-2-49 purporting to appoint certain officers 
including Mr. Kaul as Public Prosecutor is radically 
defective & not in accordance with S. 492 of the 
Code. The appointment of the officers mentioned 
therein as Public Prosecutors cannot, therefore, be 
regarded as legally valid. 

(4) The view, that under S. 492 of the Code, the 
area for which persons have been appointed as 
Public Prosecutors must be specified has also been 
taken in ‘Emperor v. Gaya Prosad’, 41 Cal 425. In 
that case an appeal under S. 417 of the Code was 
presented by the Deputy Legal Remembrancer of 
Bengal professing to act on behalf of the Legal 
Remembrancer of Bengal. The appeal arose from 
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:h the Calcutta High Government Advocate, for the State; Inam- 
iurisdiction. The dar, for Opponent. 


Coiirc ww of Bengal was appointed as cases referred to : ^ . 

^A^ Pdblic Prosecutor in all cases before the (Arranged in order of Courts an in the 


nfflrJo Public Prosecutor in an uwwwuv.. v- 
n^hTourt on its appellate side except in a case 
■SfiiSSm » Presidency or from other Magistrate 
In SutU There was a separate Legal Remem- 
hrancer for tile province of Bihar & Onssa. The 
Legal Remembrancer of Bengal had not been 
<mnointed Public Prosecutor generaUy for Bihar. 
In P these circumstances the question that arose for 
determination before the learned Judgesof the 
Calcutta High Court was whether the Legal Re¬ 
membrancer, Bengal who had been appointed 
Public Prosecutor for Bengal only & not for Bihai 
could direct the filing of appeal under S. 417 of 
the Code on his behalf in a case arising out et an 
area for which he had not been appointed Public 
Prosecutor. Their Lordships of the Calcutta High 
Court held that the appeal before them was in¬ 
competent as it was not presented either by a 
person who had been appointed a Public Prose¬ 
cutor in the area from which the appeal arose 
or under by a person acting under the direction of 
a Public Prosecutor so appointed. The learned 
Judges also refused to treat a letter written, by 
the Secretary to the Govt, of Bihar requesting the 
Legal Remembrancer of Bengal to file the appeal 
as one appointing the Legal Remembrancer of 
Bengal as Public Prosecutor of Bihar, on the prin¬ 
ciple that "where the liberty of State subjects is in¬ 
volved & an appeal is against an order of acquittal, 
the statute must be strictly sought to be preferred 
construed & full compliance with its provisions re- 


Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’ 45 ) AIR (32) 1945 All 81 : (46 Cri L Jour 

750) ■** 

(’75) 23 W R Cr 59 _ . T (P !.' 4) 

(’31) AIR (18) 1931 Cal 414 : (32 Cn L Jour 

892) v* r 

r 25) 89 Ind Cas 449 (AIR (13) 1926 Lah 

132: 26 Cri L Jour 1361) (Pr 4; 

ORDER : This reference raises a shore 
question which may be stated as follows. Can 
a person against whom charge is framed under 
sections 426 and 379, I. P. C. be convicted 
under section 447. I. P. C.? 

(2) Feliram filed a complaint against Kan- 
haiyalal stating that on 10-2-1949 the accused 
dismantled the hut of the complainant and 
took possession of the material and that he was 
laying a foundation of a new house. The 
learned sub-divisional Magistrate Pohari fram¬ 
ed a charge under sections 426 and 379, I.P. C. 
He. however, acquitted him of both the offences 
under sections 426 and 379, I. P. C. and holding 
that his act amounts to trespass, convicted him 
under section 447, I. P. C. and sentenced him 
to a fine of Rs. 50/-. The accused filed a peti¬ 
tion in revision before the Sessions Judge who 
has made this reference under section 438, en¬ 


quired.” I think it follows from the decision of minal Procedure Code. 


the Calcutta High Court with which I am in res¬ 
pectful agreement that unless a person has been 
appointed under S. 492 as Public Prosecutor for a 
specific area, he can have no authority to present 
an appeal under S. 417 of the Code in a case arising 
from that area. 

(5) For the above reasons, I am of opinion that 
the notification published in the Gazette of 26-2-49 
was not in accordance with law & Mr. Haul’s ap¬ 
pointment was not in accordance with S. 492 of 
the Code & as Mr. Haul was not a Public Prose¬ 
cutor within the meaning of Ss. 417 & 492 of the 
Code, this appeal presented by him is incompetent. 
The appeal must, therefore, be dismissed on the 
ground. 

(6) B. K. CHATURVEDI, J.: I agree. 

K. S . Appeal dismissed. 

(C.N. 9) 

A. I. R. (39) 1952 MADHYA BHARAT 15 
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* SHINDE J . 

_ Kanhaiyalal t Accused-Applicant v. Feliram , 
Complainant-Opponent. 

Criminal Ref. No. 36 of 1950, D/- 22-1-1951. 


(3) Mr. Inamdar. who appeared on behalf of 
the complainant, contended that the facts men¬ 
tioned in the charge were that the accused dis¬ 
mantled the hut with intent to cause wrongful 
loss to the complainant and took possession of 
the material without obtaining complainant's 
permission. These facts also go to constitute 
an offence under section 441, I. P. C. hence 
under section 238, Criminal Procedure Code, 
conviction of the accused under section 441 
cannot be said to be bad. 

(4) Section 238 reads as follows : 

(1) “When a person is charged with an offence 
consisting of several particulars, a combina¬ 
tion of some only of which constitutes a 
complete minor offence, and such combina¬ 
tion is proved, but the remaining particulars 
are not proved, he may be convicted of the 
minor offence, though he was not charged 
with it. 

(2) When a person is charged with an offence 
and facts are proved which reduce it to a 
minor offence, he may be convicted of the 
minor ofTence, although he is not charged 
with it etc”. 


Criminal P. C. (1898), S. 238 (2) — App!;c- Clause (1) of section 238 does not apply to this 
ability — Person charged with mischief if can case. The only question for consideration is 
be convicted of criminal trespass. whether clause (2) is applicable or not. The 

The general principle for the applicability of general principle which is laid down in a num- 
Sub-S. (2) of S. 238 is that the major offence ber of cases is that the major offence and the 
and the minor offence must be cognate minor offence must be cognate offences. In 
offences. Where two offences involve different ‘Makhhan v. Emperor’, Malik J., observed as 
elements and different questions of facts one follows : 

offence • cannot be said to be minor to the other. “The gravity of the offence must depend upon 

A . (Para 4) the severity of the punishment that can be 

me ingredients of mischief and criminal inflicted but the major and the minor offences 

trespass completely different from each must be cognate offences which have the 
otner and hence if a person is charged with main ingredients in common, and man charg- 

mwcfwej he cannot be convicted for criminal ed with one offence which is entirely of a 

J. he j a f cuscd ™<>uld be prelu- different type from the offence which he is 

(Para 5) P r <> ve d to have committed, cannot in the 

i-ttBBr • 5 - 238 N. 2. absence of proper charge Be convicted of 
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that oiTence merely on the ground that the 

facts proved constitute a minor offence ‘Vide 

Makkhan v. Emperor', AIR (32) 1945 All 81 

at P. 85). 

A person charged with dacoity or house break¬ 
ing by night cannot be convicted of dishonestly 
receiving the stolen property because none of 
the particulars which go to make up the offence 
of dacoity or house breaking constitute by 
themselves the oiTence of receiving stolen pro¬ 
perty. (Vide ‘Achoal v. Emperor', 89 Ind Cas 
449). On the same principle a person charged 
with dacoity and riot cannot be convicted for 
house trespass, the latter offence not being the 
part of the former (Vide ‘The Queen v. Salamut 
Ali\ 23 W R Cr 59; ‘Mehersheikh v. Emperor*. 
AIR (18) 1931 Cal 414). From these decisions 
it is clear that where two offences involve diffe¬ 
rent elements and different questions of facts 
one offence cannot be said to be minor to the 
other. 

(5) The elements of mischief are that there 
should be destruction of some property and 
lhat the accused did it intending or knowing 
that he was likely to cause wrongful loss or 
damage to any person. The ingredients of the 
criminal trespass on the other hand are first 
entry upon the property in possession of ano¬ 
ther and second such an entry is done with 
intent either to commit an offence or to inti¬ 
midate, insult or annoy the person in possession 
of the property. These ingredients, therefore, 
are completely different from each other and 
hence if a person is charged with mischief he 
cannot be convicted for criminal trespass be¬ 
cause the accused would be prejudiced in mak¬ 
ing his defence. The arguments put forward 
by the learned counsel for the complainant 
therefore cannot be accepted. 

(6) I. therefore, allow the reference and set 
aside the order of conviction and sentence pas¬ 
sed by the trial Court. As the case appears to 
be of a civil nature it is not necessary to order 
a retrial. Fine, if paid, shall be refunded to the 
accused. 

G.M.J. Reference accepted. 


(C.N. 10) 
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DIXIT AND CHATURVEDI JJ. 

Shriniwas Das , Appellant v. Jamanadas and 
others , Respondents. 

Civil Misc. Appeal No. 8 of 20047 D/- 9-7- 
1951. 

Transfer of Property Act (1882) Ss. 100, 21 — 
Contingent charge — Validity. 

Under Ss. 5. 21 and 100, T. P. Act , a present 
charge as security for discharging a contingent 
liability can be validly created. There is a 
difference between a present charge to dis¬ 
charge a contingent liability and the mere 
possibility of charge or a promise to create a 
charge in future. A charge to secure a liabi¬ 
lity which will arise only, if at all , in future is 
a present charge under S. 100 , which is enfor¬ 
ceable on the happening of the contingency. 
Thus a direction in a decree that the amount 
shall be realisable from a certain property if 
the mortgaged property was found insufficient 
to satisfy the debt, creates a valid contingent 
charge. AIR (5) 1918 Mad 674 , AIR (24) 
1937 Pesh 76, AIR (12) 1925 Pat. 288 and 


AIR (15) 1928 Pat 587, Relied on.; 14 Cal 687 
and 3 All L Jour 221 held not correct. 

(Para 3) 

Anno: T. P. Act, S. 100 N. 9 Pts. 1 to 4. 

(Note: This case fully supports the submis¬ 
sion in Point 6 of Note 9 on S. 100, in the AIR 
Commentary on T. P. Act (3rd (1950) Edn- 
Ed.) 

Dhagwandas Gupta, for Appellant; Bhag - 
wandas Sharma, for Respondents. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’06) 3 All L Jour 221 : (1906 All W. N. 82) 

(Pr 3) 

('87) 14 Cal 687 
08) AIR (5) 1918 Mad 674 
867) 

(’25) AIR (12) 1925 Pat 288 
457) 

(’28) AIR (15) 1928 Pat 587 : 


(Pr 3) 
(39 Ind Cas 
(Pr 3) 
: (78 Ind Cas 
(Pr 3) 
(7 Pat 584) 


(Pr 3) 

(’37) AIR (24) 1937 Pesh 76: (170 Ind Cas 
136) (Pr 3) 


DIXIT J. : This appeal arises out of execu¬ 
tion proceedings of a mortgage decree held by 
Narayandas Jamanadas against the predeces- 
sor-in-interest of the present respondent, Mt. 
Rampyari. The decree was made by the Gwa¬ 
lior High Court on 28-7-39. After decreeing 
the plaintiff Narayandas Jamanadas's claim 
for Rs. 17000/- against the mortgaged pro¬ 
perty, it directed that if the proceeds of the 
sale of the mortgaged property were insuffi¬ 
cient to satisfy the decree, the deficient ’amount 
shall be realisable from a house and a shop 
situated in Sarafa Lashkar. Subsequent to 
the sale of the mortgaged property the decree- 
holder on 22-10-1945 applied to the executing 
Court for the sale of the property situated in 
Sarafa Lashkar alleging that the decree had 
remained unsatisfied even after the sale of the 
mortgaged property. A proclamation for the 
sale of the property situated in Sarafa Lashkar 
was then issued by the Court executing the 
decree. The appellant, then, presented an ap¬ 
plication on 6th September, 1947, claiming that 
he was a bona fide purchaser of the property 
in Sarafa Lashkar and that it was not liable 
to be sold in execution of the respondent- 
decree-holder’s decree against the respondent 
Mt. Pyaribai. The appellant further took the 
objection that the property could not be sold 
without prior attachment. The appellant had 
purchased the property from the judgment- 
debtor after the decree was passed by the Gwa¬ 
lior High Court. The Court executing the 
decree rejected the appellant’s contention that 
no charge was created by the decree against 
the property situated in Sarafa Lashkar ana 
held that for the sale of the property, prior 
attachment was not necesssary. This appeal 
is directed against the said order of the Dis¬ 
trict Judge, Gwalior. • - M 

(2) Mr. Bhagwan Das Gupta, learned Coun¬ 
sel for the appellant contended that no charge 
had been created on the property in Sarafa 
Lashkar: that even if it were assumed that a 
charge was created, it could not be enforced 
against the appellant who is a purchaser of the 
property for consideration and without notice 
of the'charge, that the decree was not in ac¬ 
cordance with Order 34 of the Civil Procedure 
Code; and that as there was no charge on the 
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property it could not be sold without prior 

aU A?The t 'learned Counsel for the appellant 
does not contest the position that if the decree 
created a charge on the property situated in 
Sarafa Lashkar then a prior attachment of the 
property is not necessary for its sale. The real 
question for determination in this appeal, 
therefore, is whether the decrees of the. Gwa¬ 
lior High Court created a charge on the pro¬ 
perty in dispute. The argument of the learn¬ 
ed Counsel for the appellant is that under the 
decree the charge on the property is only con¬ 
ditional and not a charge in law. 1 am unable 
to accede to this contention. It is dear from 
the wording of the decree that it creates a 
charge in present although the charge is to be 
operative in the event of the proceeds of the 
sale of the mortgaged property being in¬ 
sufficient to satisfy the decree. Under 
sections 5, 21 and 100 of the Transfer of 
Property Act, a present charge as security 
for discharging a contingent liability can 
be validly created. There is a difference 
between a present charge to discharge a con¬ 
tingent liability and the mere possibility of 
charge or a promise to create a charge in fu¬ 
ture. The view that a charge to secure a liabi¬ 
lity which will arise only, if at all in future is 
a present charge under section 100 of the 
Transfer of Property Act finds support in deci¬ 
sions of the Madras High Court reported in 
Tmbichi v. Achampat Avukoya', AIR (5) 1918 
Mad 674 and of the Patna High Court in 
‘Nandlal v. Dharamdeo Singh’, AIR (12) 1925 
Pat 288 and ‘Murat Singh v. Pheku Singh’, 
AIR (15) 1928 Pat 587. A similar view has 
also been held by the Judicial Commissioner’s 
Court in ‘Harnam Singh v. Mohd. Akbar 
Khan’, AIR (24) 1937 Pesh 76. A contrary 
view that a charge as security for discharging 
a contingent liability is not valid has been held 
in ‘Madho Misser v. Sidh Binayak Upadhya’, 
14 Cal 687. But I am of opinion that the view 
expressed in ‘14 Cal 687’ is not correct. I adopt 
the observations made by Coutts-Trotter J., in 
'AIR (5) 1918 Mad 674’ with regard to ‘14 

Cal 687’ and a similar case of the Allahabad 
High Court reported in ‘Harjas Rai v. Naw- 
rang’, 3 All L Jour 221. The learned Judge 
said : 

“But if they are supposed to enunciate the pro¬ 
position which is contended for here, and 
nothing short of that proposition will avail 
the respondent namely, wherever you have 
a charge to secure a liability which is not a 
liability existent ‘in praesenti’, but will arise, 
if at all in the future, that cannot be a pre¬ 
sent charge within the meaning of the Trans¬ 
fer of Property Act then I think this Court is 
bound to say that those decisions, if they 
mean that are bad law and should not be 
followed. The most forcible illustration, I 
think, is the one given by my learned bro¬ 
ther of a Government servant who gives 
security by the deposit of a fidelity bond or 
other security for the faithful discharge of 
his duties. Is the charge bad, because he 
has not been dishonest at the time the depo¬ 
se is made ? Another equally good illustra¬ 
tion is the case of a man who, while his ac- 
oount is m credit at the Bank, deposits his 
title deeds to secure any future overdraft 
there may be. It is idle to contend that 

nr«r!L ? re not P e r f ®ctly good charges on the 
property over which they purport to ope- 
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rate, not withstanding the fact that the in¬ 
debtedness in both cases is future and is 
contingent. As I say, if those cases in Cal¬ 
cutta and Allahabad are to be supposed to 
decide the proposition contended for, we 
decline to follow them.” 

On the construction of the decree I think it 
must be held that it creates a charge on the 
. property situated in Sarafa Lashkar, though 
' the charge can only be enforced on the happen¬ 
ing of the contingency of the mortgaged pro¬ 
perty being insufficient to satisfy the decree. 

(4) The other objections raised on behalf of 
the appellant cannot be considered in this ap¬ 
peal for the reason that they were not speci¬ 
fically raised before the lower Court and the 
learned District Judge has not given any deci¬ 
sion on them in the order under appeal. The 
finding that the decree creates a charge on the 
property situated in Sarafa, does not preclude 
the appellant from taking the objection that 
the charge is not enforceable, against him as 
he is a bona fide transferee for value without 
notice of the charge or the objection that the 
sale proceeds of the mortgage property were 
sufficient to satisfy the decree and the contin¬ 
gency contemplated in the decree for enfor¬ 
cing the charge had not arisen. If and when 
such objections are specifically raised the exe¬ 
cuting Court would no doubt decide them ac¬ 
cording to law. 

(5) For the above reason I would dismiss 
this appeal with costs. 

(6) CIIATURVEDI, J. : I agree. 

D.R.R. Appeal dismissed. 

[C. X. 11.1 
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DIXIT J. 

Narvirchand and others, Applicants v. The 
State. 

Criminal Revn. No. 139 of 1951, D/- 5-11-51. 
<«> Opium Act (1878), S. 9 (a) and (b) — 
Offences under, are separate and distinct — 
Transport of opium in motor car — Occupants 
of car when can be convicted under S. 9 (b). 

The offence of transporting opium consists in 
moving opium from one place to another ivithin 
the Slate in contravention of the Opium Rules. 
The possession of a person transporting opium 
may be temporary for the purpose of transport 
only. It is not necessarily the possession which 
constitutes an offence under S. 9 (a) of the 
Opium Act. A person possessing opium may 
carry it himself or entrust it to somebody else 
for carriage. If a person possesses opium and 
carries it himself, he is guilty of both the 
offences of possession and of transport though 
by virtue of Ss. 40 and 71 of the Indian Penal 
Code, he cannot be awarded separate sentences 
for the o//ences. If the person possessing opium 
does not carry it himself but entrust it to some 
other person for carriage in a car and that per¬ 
son carries the opium knowingly, then the driver 
of the car would be the person who transports 
the opium and person who directs him to do so 
would be the abettor of the offence of trans¬ 
porting. The occupants of such a car besides the 
driver can be said to have transported the 
opium only if it is shown that the opium in the 
car was in their possession so as to make them 
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liable for the offence of possession. For, then 
alone can it be said that by using a motor 
vehicle for their oicn transport with opium in 
their possession , they themselves transported it. 

(Para 6) 

Anno: Opium Act, S. 9 N. 1, 5. 

(b) Opium Act (1S78), S. 9 — Abetment of 
ofjence under S. 9 is o/7e?ice under S. 109 Penal 
Code — Penal Code (1860) Ss. 40, 109. 

The Opium Act, 1878 does not contain any 
provision prescribing punishment for abetment 
of the offences under S. 9 of the Act. An abet¬ 
ment of the offence under S. 9 oj the Opium Act 
is, however , an offence under S. 109 of the Penal 
Code read with S. 40 thereof and is chargeable 
and punishable thereunder. (Para 7) 

Anno: Opium Act, S. 9 N. 13. 

(c) Criminal P. C. (1898) Ss. 237 and 238 — 
Abetment is not minor offence — Charge under 
S. 9 (b) Opium Act — Conviction for iis abet¬ 
ment not permissible. 

An abetment of an offence is not a minor 
offence within S. 238 Criminal P. C. The in¬ 
gredients that must be proved for the abetment 
of an offence are quite different from those re¬ 
quired to establish the substantive offence^ A 
charge for the substantive offence as such gives 
no intimation of a trial to be held for abetment. 
When a man is accused of a substantive offence 
he may not be conscious that he trill have to 
meet an imputation of collateral circumstances 
constituting the substantive offence itself. AIR 
(14) 1927 All 35; 33 Mad 264 t Ref. 

Hence, where the accused is charged under 
S. 9 (b) Opium Act he cannot be convicted for 
its abetment. (Para 7) 

Anno: Criminal P. C., S. 238 N. 2. 

(d) Criminal P. C. (1898) Ss. 190 (c) and 537 
— Offence under Opium Act — Investigation 
and trial — No special procedure provided by 
Act — Investigation carried by police — Charge- 
sheet signed by Superintendent of Customs and 
Excise — Irregularity is curable — Opium Act 
(1878), Ss. 14 to 20. 

Sections 14 to 20 of the Opium Act make it 
clear that the offences under the Opium Act 
are to be investigated, inquired into and tried 
in accordance with the provisions of the Criminal 
P. C. The Opium Act does not lay down any 
scheme of procedure for the investigation and 
trial of o//ences under the Act. There is also no 
section in the Opium Act prohibiting a Magis¬ 
trate from taking cognizance of any offence 
under the Act except on a charge-sheet pre¬ 
sented by the police in accordance with the pro¬ 
visions of Criminal P. C. (Para 9) 

Where bn the basis of investigation carried 
out by the police themselves, a charge sheet 
signed by the Superintendent Customs and Ex¬ 
cise was presented to the Additional District 
Magistrate who was comj)etent to take cogni¬ 
zance under S. 190 (c), Criminal P. C. 

Held that the irregularity in the presentation 
of the charge-sheet, if any, was curable under 
S. 537, Criminal P. C. and was one which did 
not vitiate the whole trial. (Para 9) 

Anno: Criminal P. C., S. 537 N. 6, 7. 

(e) Opium Act (1878), S. 9 — Punishment, 
meaning of — Accused can be sentenced to ri¬ 
gorous imprisonment — General Clauses Act 
(1897), S. 3 (26). 

An accused convicted of an offence under 
S. 9 Opium Act can be awarded rigorous im¬ 
prisonment. Under the General Clauses Act, the 


word “imprisonment" means imprisonment of 
either description as defined in the Penal Code 
It cannot therefore, be maintained that the 
punishment of imprisonment prescribed for an 
o)fence under S. 9, Opium Act is only of simple 
imprisonment. ( Para 

Anno: Opium Act, S. 9 N. 19. 

Dey, for Applicants ; Mungare, Government 
Advocate , for The State. 

Cases referred to: 

(Arranged in order of Courts, apd in the 
Courts chronologically. List of foreign cases re¬ 
ferred to comes after the Indian Cases). 

(’27) 49 All 120: (A I R (14) 1927 All 35: 27 

Cr L J 1118) (P r 7\ 

(’10) 33 Mad 264: (11 Cr L J 49) (P r 7) 

(’23) AIR (10) 1923 Mad 339: (24 CrLJ 335) 

(Pr 9)' 

ORDER: The six petitioners in this case 
have been convicted by the Additional District 
Magistrate Shivpuri under S. 9 (b) of the Indian 
Opium Act and sentenced to six months rigor¬ 
ous imprisonment each for the offence. An 
appeal preferred by the accused persons against 
their convictions and sentences was rejected by 
the Sessions Judge of Guna. They have now 
come up in revision to this Court. 

(2) The prosecution case, briefly stated 
is that on the night of 27-4-1951, Mr. Ram 
Singh, the Collector and District Magistrate, 
Raj Garh noticed in Pachhar Hotel a motor 
car bearing Registration No. P.N.E. 3002 carry¬ 
ing a flag generally flown by Rulers of Indian 
States. The car had a break down and the peti¬ 
tioners Balaram, Minaram, Hira Singh and Jit 
Singh were repairing the car. Mr. Ramsingh, 
thinking that the car belonged to some Ruler 
of former Indian States made some inquiries 
about the persons travelling in the car. He was 
told by the applicant Narootam that Narvir 
Chand was the Raja of Jubbal and that he 
himself was his A.D.C. Mr. Ram Singh was 
however, not satisfied about the identity of 
Narvir Chand, but at the same time he offered 
his services to Narvir Chandra, asked him to 
accompany him to Biora and told him that he 
would make the necessary arrangements for 
the repairs of the car. Narvir Chand declined 
the oiler. The conduct of Narvirchand and of 
the other petitioners, however, aroused suspi¬ 
cion in the mind of Mr. Ram Singh about Nar¬ 
vir Chand and his companions being “smugglers 
in opium”. On 28-4-1951, Mr. Ram Singh sent 
a wireless message to the Superintendent of 
Police, Shivpuri to intercept the car of the peti¬ 
tioners and to search it. Accordingly, the police 
made arrangements for stopping the car of the 
petitioners and on receiving information that 
the car had a break down near Dahalda, the 
police proceeded to Dahalda. They found the 
car of the petitioners being pulled by a motor¬ 
truck. It was alleged by the prosecution that 
when the police expressed a desire to search the 
car, the petitioners Hira Singh and Jit Singh 
aimed their guns at the police party. The guns 
were, however, snatched by Siib Inspectors Lai 
Bahadur and Udaypal Singh. Thereupon, Nar¬ 
vir Chand aimed his pistol at the party. Head 
Constable Randhir Singh managed to snatch 
the pistol. The car and the petitioners were, 
then taken to Shivpuri, where it was searched. 
The search revealed a box underneath the lug¬ 
gage carrier and in it was found 2 maunds, 
seers and 3 chhataks of opium. The police, then, 
took up the investigation and found that the 
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petitioners were in possession of this opium and 
were transporting it in contravention of rules 
made under the Opium Act. On 21-5-51, the 
Superintendent Customs and Excise of District 
Shivpuri presented, in the Court of the Addi¬ 
tional District Magistrate Shivpuri, a charge- 
sheet against the petitioners in respect of offences 
under section 9 (a) and (b) of the Opium Act. 

(3) The learned Additional District Magis¬ 
trate charged all the petitioners for being in 
possession of the opium and transporting it in 
contravention of sub-rule (a) and (b) of Rule 
4 of the Opium Rules and thus committing an 
offence punishable under section 9 of the 
Opium Act. Balaram admitted that he was in 
possession of the opium and was transporting 
it in contravention of the Opium Rules. The 
other petitioners denied having any knowledge 
of the opium in the car. They stated in their de¬ 
fence that while they were going in their own 
car from Jhalwad to Delhi, they had a break 
down. Soon after Balaram arrived at the spot 
from Kota in a car bearing Registration No. 
P.N.E. 3002 Balaram was known to them and 
he gave them a lift. This defence was rejected 
by the trial Judge. He found all the petitioners 
guilty of the offence under section 9 (b) of the 
Opium Act, observing that the transportation 
of opium by the petitioners implied that they 
were in possession of the opium. 

(4) When the revision petition was admitted 
by me on 19-8-51, I formed the view that if the 
conviction of the petitioners was correct, then 
the sentence of six months rigorous imprison¬ 
ment imposed on each of the petitioners was, 
in the circumstances of the case, a light one. I, 
therefore, issued a notice to the petitioners to 
show cause why their sentences should not be 
enhanced. 

(5) It is clearly proved by the evidence on 
the record that on the night of 27-4-1951, the 
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for the offence of transporting opium cannot be 
upheld. Section 9 of the Opium Act is as 
follows : 


“Any person who, in contravention of this 
Act ; or of rules made and notified under 
b. o or S. 8 , 

(a) possesses opium, or 

(b) transports opium, or 

(c; imports or exports opium, or 

(d) sells opium, or 

(e) omits to warehouse opium, or removes or 
does any act in respect of warehoused 
opium, and any person who otherwise 
contravenes any such rule, shall, on con¬ 
viction before a Magistrate, be punished 

fot ftermwi- With impr “ent 

101 a teim which may extend to one year 

gL wth, ,ine which may extend to* one 
thousand rupees or with both.” 

It is clear from the wording of the section and 
m particular from the word£ “shall be punish- 

o(Te,ice ” ihat wSS, 

transport, impoit or export and selling nf 
? re a ![ separate offences. For the offence of 
possession it is necessary to prove both I-nmv 
edge and control of opium. The offence of 

frnm P01tinS i opiurn consists in moving opium 1 
from one place to another within the Stag in’ 

contravent, 0 " of the Opium Rules. The posse ?- 1 

m R.SJ X.S 

.A person possessing opium mav ran*v it 
«V r em rast it to somebody^lse for cal- 


petitioners along with the car bearing Regislra- offences. A strict construction ^ 1 « J he 
tion No. P. N. E. 3002 were in Pachhar, that Mr. of transport in the Opium Ac? dedmtlon 
Ram Singh met the netitioners in Pachhar and Part B State* ™ £ ct . as . applied to 


it* raumu, uiai ivir. in rne Oninm Ar>» „„ r.. 

Ram Singh met the petitioners in Pachhar and fart 5 States would show that thJ Jppl ‘ ed J to 
when he became suspicious about the movements »s the person who remove* 1e . offender 
of the petitioners, he sent a wireless message to place to another ,, es _. opium from one 


of the petitioners, he sent a wireless message to 
the Superintendent of Police, Shivpuri to stop 
the car and search it and that when the car was 
searched on 28-4-51 in Shivpuri, 2 maunds, 29 
seers and 3 chhataks of opium was found in 
the car. Mr. Dey, learned counsel for the peti¬ 
tioners does not dispute these facts. He how¬ 
ever, contends ( 1 ) that the applicants Narvir 
Chandra, Narootam, Jit Singh, Hira Lai and 
Mina Ram who were merely passengers in the 
car, cannot be said to have committed the 
offence of transporting opium as in the present 
case the act of transport could only be the act 
per i on driving the car, namely, Balaram; 
( 2 ) that the Superintendent Customs and Ex- 
cise had no power to put in a charge-sheet 
against the petitioners; (3) that the confessions 
of Mina Ram and Balaram having been re¬ 
corded by the Second Class Magistrate, Shiv- 
Dun who was not empowered under S. 164 Cri- 

S al . p :,. c -> t0 record any confession, were 
inadmissible in evidence; (4) and finally that 

Sf tl °„ f J. he . 0piu ^ Act :. the Magistrate 


Place to another within the Statelf t}? ° ne 
opium^lcnowfngljf M V** ^ ^ 

can be said to oesiaes the driver 

only if it is shown that ttwopfom i!? e t u 0pium 
was in their possession so%* . n , the car 
liable for the offenc e of nn **L -° make lhem 
alone can it be said that hv ?"' For - the n 
vehicle for their own transport wtih on' mot '?’ r 
the.r possession, they themsi>l£ s SSf 


... _ * -_ wmtoaiuua /n . T - -veu XL. 

of Mina Ram and Balaram having been re- '*) the present case the nmwn.H 
corded by the Second Class Magistrate, Shiv- ence ls some where Sea? Sh2 
Dun who was not empowered under S. 164 Cri- P e J* son s handed over bars ^ two 

mtaal P C., to record any confeSion were Narvir Chand, who Xn TeS*. Lffi ium 
inadmissible in evidence; (4) and finally that *? kee P the bags in the car- that .? lar “ ni 
V“ d « r S. 9 of the Opium Act, the Magistrate tl0 . ners had knowledge of thebL*- P -' tl ' 
could have sentenced the petitioners only to £ pi , um and ‘hat the car was being S°f tam, P g 

ssap~ass 


crisonment. . . — 3 ““ 

< 6 > paving heard the learned Counsel for 

SSL22f tk ? < ? and the learned Government 

Advocate, I have come to the conclusion that 
0tlam ’ Jlt Sin 8 h , Hira Smgh and Minaram 


Balaram stated that heZS, ™ der S - 342 . 
the opium and kept in fhf elf had pPrcha sed 
knowledge of the othS W,thout the 

that he drove the car On C< ?* ed persons and 
Balaram is deafly S? „U atemm ‘ 

transporting opium. In order to 
petitioners guilty 0 f the offence 
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opium, the prosecution evidence must establish 
that the removal of opium from one-place to 
another within the State was their own act by 
showing either that they caused the motor 
vehicle containing the opium to move or that 
if they did not by their act cause the vehicle 
to move, they were in such possession of the 
opium as amounted to an offence and thus by 
using the motor vehicle for their own trans¬ 
port with the opium, they transported the 
opium on their own. All the applicants were 
charged by the learned Magistrate with ^ the 
offence of possession also. But he has not held 
that the petitioners committed the offence under 
S. 9 (a) of the Opium Act of possessing opium. 
At one or two places in his judgment, the learn¬ 
ed Magistrate lias, no doubt, observed that the 
petitioners were in possession of the opium. 
On a careful reading of the judgment of the 
learned Magistrate, it appears to me that the 
possession of opium by the petitioners which 
the Magistrate has found proved is the posses¬ 
sion of a carrier. Nowhere in the judgment of 
the Magistrate is there any attempt to deter¬ 
mine and find whether the possession of the 
petitioners was such as to hold them guilty 
of the offence under S. 9 (a) of the opium Act. 
To say, as the learned Magistrate did, that 
“transportation includes possession”, is one 
thing. * It is. however, quite, different to hold 
that the petitioners committed the offence of 
possessing opium and were guilty under S. 9 
(a) ot the Opium Act. If the learned Magis¬ 
trate, by observing that the petitioners were 
in possession of the opium, meant to say that 
they were guilty of the offence under S. 9 (a>, 
he should have pro:eeded to convict them under 
both S. 9 (a) and 9 ?b) of the Opium Act and 
should have passed an appropriate sentence 
covering both the offences. What the trial 
Court did was to convict them under S. 9 (b) 
only and sentence them for that offence by on- 
serving that “the transportation included pos¬ 
session”. In my opinion, the effect of this find¬ 
ing of the trial Court is that the petitioners 
who were charged with the offence of possession 
also were acquitted of the charge under S. 9 
(a) There is no appeal before me on behalf 
of the State against the decision of the trial 
Court praying that the petitioners be convicted 
of the offence under S. 9 (a) also. I am, there¬ 
fore. bound by the finding of the Magistrate 
that the petitioners did not commit the oilence 
under S. 9 (a). From this finding it must, fur¬ 
ther. be held that the petitioners possession 
of the opium was not such as to constitute an 
oilence under S. 9 (a). It follows, therefore, 
that as the opium that was found in the car »s not 
proved to have been in possession of the peti¬ 
tioners other than Balaram, it cannot be said 
with regard to them that by travelling in the 

car containing the opium, th . ey n ^^dence 
transported the opium. There is no evidence 

to show that the motor vehicle containing the 
opium was caused to move by any act. or acts 
of these five petitioners. In these circumst¬ 
ances U is difficult to hold that the petit long s 
M n rvir Chand Mina Ram. Jit Singh, n 

Singh and Narottam transported the opjum and 
committed an offence under S 9 (b) of the 
Opium Act. I have also considered the question 
whether these petitioners can be said to be 
guilty of abetting the offence of transporting 
opium. The Indian Opium Act, 1878 does not 
[contain any provision prescribing punishment 
l for abetment of the offences under S. 9 of the 


a.i.r. 

Act. An abetment of the offence under S. 9 0 f 
the Opium Act is, however, an offence under- 
S. 109 of the Penal Code read with S. 40 thereof 
and is chargeable and punishable thereunder 
By the second paragraph to S. 40. Indian Penal 
Code, tne word “offence” in S. 109, I. P. C. de¬ 
notes a thing punishable under the Penal Code 
and under any special or local law. There is 
no doubt that the Opium Act is Special 
Law and it seems clear that S. 109, I. p. c.! 
can be applied to a thing punishable under the 
Opium Act. In my view however, the peti¬ 
tioners besides Balaram cannot be held guilty 
of the abetment of the offence of transporting 
opium because they were not charged with 
that offence. I am quite aware of the fact that 
there is a conflict of judicial opinion as to whe¬ 
ther a person charged with a substantive 
offence can be convicted with the abetment of 
that offence when he was not charged with the 
latter offence. It seems to me that the decisions 
which hold that it is permissible to the Court 
to convict the accused of abetment when he 
was charged only with the substantive offence, 
proceed on the basis that abetment is a minor 
offence. I do net feel able to concur in this 
view. The ingredients that must be proved for 
the abetment of an offence are quite different 
from those required to establish the substan¬ 
tive offence. A charge for the substantive 
offence, as such gives no intimation of a trial 
to be held for abetment. When a man is accused 
of a substantive offence he may not be consci¬ 
ous that he will have to meet an imputation 
of collateral circumstances 'constituting the 
substantive offence itself. (See ’Mahabir Pra¬ 
sad v. Emperor*, 49 All 120; ‘Padmanaba Panji 
Kannaya v. Emperor*, 33 Mad 264. Again, 
it is significant that sub-s. 2 (a) of S. 238, Cri¬ 
minal P. C., while it expressly makes mention 
of an attempt to commit an offence is silent 
as to abetment of an offence. The omission 
only shows that abetment of an offence is not 
a minor offence within the meaning of S. 238, 
Criminal P. C. Even if the view, that under 
Ss. 236 and 237 of the Criminal P. C., this 
Court can alter a conviction for a substantive 
offence into one for abetment, is accepted as 
correct. I do not think the principle can be 
applied to the present case. For, firstly, the 
circumstances constituting an abetment of the 
offence under S. 9 (b) have not been establish¬ 
ed with any clearness with respect to each oi 
the petitioners other than Balaram and second¬ 
ly. the trying Magistrate has not examined 
these accused persons on such collateral cir¬ 
cumstances as can be said to appear in the 
evidence on the record. I do not think that 
S. 10 of the Opium Act can in any way help 
the prosecution for convicting the petitioners 
other than Bala Ram for abetment. Under 
this section an accused person cannot be cauea 
upon to account unless there is some pnma 
facie evidence of the accused . having commit- 
ted an offence under the Opium Act. There 
is no such evidence of abetment,ori the> part 
of the five petitioners of the offence under 

S ‘(8) ( In the view I have taken of the matter, 
it is unnecessary to consider the objection o 
!he leamld Counsel for the petitioners that 
the confessions of Balaram and Mina Ram_ are 
inadmissible in evidence. Even if these state 
men™ are excluded from evidence, Balaram 
5 dearly guilt v of the oilence of transporting 
opium on his own statement which he made 


1952 Murarilat. V. Lashkar AU-xiciPiLiiT Madhya Bharat 21 

.? court * >*«—■ arssadsass-s jes ass Ac°, r 

'‘T 9 ™ am un& to aSept the contention of The 

the learned Counsel for the petitioners that Act by the police 01 y y Opium Act, 

not op - 

special procedure for the arrest, searches, plicablc to .he present case. . d 

seizure, and for the initiation of the proceed- (10) As to the contention of the waine 
ings of offences under the Act and that under counsel for the petitioners that lor an oiience 
S. 20 of the Act the police alone had the power under S. 9 of the Opium Act, rigoLOUS lmpii 
to initiate proceedings on a proper charge- sonment cannot be awarded to an , acc !Jff 7 .^' 
sheet for the trial of persons believed to be son , it is sufficient to state that under 
guilty of any offence under the Act. It seems ra i Clauses Act, the word imprisonment 
to me clear from the nrovisions of Ss. 14 to 20 means imprisonment of either description as 
of the Opium Act, that the offences under the defined in the Penal Code. It cannot, therefore, 
Opium Act are to be investigated inquired into be maintained that the punishment 01 lmpnson- 
and tried in accordance with the provisions of ment prescribed for an offence under b. J, is 
the Criminal P. C. The Opium Act does not on i y 0 f simple imprisonment, 
lay down any scheme of procedure for the in- (11 ) For the above reasons, 1 set aside the 
vestigation and trial of offences under the Act. c . onv j c ti 0 n and sentences imposed on Narvir 
There is also no section in the Opium Act pro- Chandra Narottam, Jitsingh, Hirasingh, Mina 
hibiting a Magistrate from taking cognizance of Ram y' he conviction of Bala Ram under S. 9 
any offence under the Act except on a charge- < the Ooiiim Act is affirmed. The learned 


out by the police themselves. On the basis of thi k “ sen tence of six months rigorous impn- 
that investigation a charge-sheet signed by the nt awarded t0 Balaram is a light one for 

Superintendent Customs and Excise was pre- lhe offenC e of transporting opium in such a 


seated in the Court of Additional District i^^antity as Nvas found in this case. I en- 
Magistrate. In these circumstances I do not , ° q hi sentence to one year’s vigorous un¬ 
think it can be said that this irregularity in the 

presentation of the charge-sheet, which in my JvJ; ' Order accordingly, 

opinion, is curable under S. 537 of the Code, 

was one which vitiated the whole trial. Under-- 

S. 190 (c) Criminal P. C., the Magistrate was 

competent to take cognizance of the offence 1C. N. 12.1 

L® charge-sheet presented by the Superin- A j r ; 39 ) 1052 Madhya Bharat 21 
tendent Customs and Excise. Learned counsel .wniMinv bmchi 

for the petitioners drew my attention to the (GWALIOR bengm 

decision reported in ‘In re, Kuppusami’, AIR HAUL, C.J. AND CHATURVEDI. J. 

(10) 1923 Mad 339. The Madras case dealt with ii lurarilal and others. Appellants v. Municipal 
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(GWALIOR BENCH) 

HAUL, C.J. AND CHATURVEDI. J. 
Murarilat and others, Appellants v. Municipal 


a prosecution under the Madras Abkari Act Committee Lashkar; Respondent. 


which laid down an elaborate procedure for the 
investigation and trial for offences under that 


Second Appeal No. 14 of 2004, D/- 27-9-1951. 
Municipalities — Gwalior State Municipalities 


Act The procedure has been examined in detail 136 128. 48 " 

Madras ? , cle “f ? at Unde T tbe ~ PemMon - 

Madras Abkau Act, an accused person is placed Notice under Section m — Suit lor injunction 

by th^sMciaf ?^ a " tageo . us P 0 ^' 011 against 'Municipality - Jurisdiction 0 / Civil Court 

y the special procedure laid down in that Act _ civil P C ilOOS) Section 0 

SX a V- n JL of .investigation. It ap- „ bunaalow on 


submitted bv ii, mW ; f Municipality /or permission for having a brick-lain 

the Madias Hich Court fn^H ■ UdS r ° £ »‘ere. The Municipality did not grant permission 

tion by the nolice and??™?™;? 1 J 1 ® mv «tiga- and served a notice upon the plaintiffs to fill up 

sheet by Km “5“ c ‘ ,a £ ge : the pits dug out for a brick-kiln and also warned 

officers nlaced a a* K^r* Abk ? ri them that in case of default the municipality would 

accS xmd denrfv^ °, n the ««!/ arrange the pits to be filled up and recover 

ciaTorar^durorStiSi, th righ f l - of spa ' the cost from the plaintiffs. The plaintiffs there - 

gatioS Theteamfd 1 X’m °1 upon IUed the suit aski,,g > or a declaration that the 

Court ’ however ^ adras High plaintiffs were empowered to have a brick-kiln on 

were ’merelv of 1 » the quastlon their 0lni lan d and for a perpetual injunction re- 

SDecial Aet y moi g ° f °ff en ?. e under . a lining the municipality from interfering with the 

on S the ordlnavv an investigation carried right of the plaintiffs for firing bricks in their own 

the ordinary way and not differing in ma- compound. 

SL pa 2 lculars from the investigation after . HeW (2) that a brick . kiln /or , iring brtc ,, s jQr 


which offences under the Penal Code 


charged, they would have held that a eharee m ? Se 0/ constructing one’s own house does 
presented by the t»Uce tostead of hv th? xf W* either c Ucense or Permission from the 

ActVbl me proS!^ SecUon 235 or otl ' cr 

by the^ MagistSte g on°S an ?™,iS e °i, ffence o (2 2 that a to attract the provisions of 

sheet. As I have said hefore^nS^ra • char | e T Section 136. must be a structure of a permanent 

1 nave said before, the Opium Act nature and there must be regular user of it as a 
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i /Z k ;t U,L A tem P° rar y brick-kiln fcr firing bricks 
lor the purpose of constructing one's own House 
Hoes not come within the ambit of this section. 

M* 1 ° 7:otice under Section 12S. must be ccn- 
'f”fr t0 . U \ c removal of insanitary defects. A 
° . which complains of matters other than sani - 
; G " 07 * is vet a good notice and a disobedience to it 
” "°,i 0/,cn ; c - T, ‘c order for filling up pits 

„Z\ y !? U /u ° r ,nc month * oefore the commence- 
,nehZ °f tn c rainy season teas absolutely unneccs- 
sary and arbitrary. The notice under Section 12$ 
' J clcarl 'J a pretext jor preventing the brick-kiln 
and as such was unwarranted and unjustifiable. 

„' 4> u \ a l thc Jurisdiction of the civil Court was 
not ousted in this case inasmuch as thc orders 0 , 
the Municipal Committee were not authorised by 
the Act. 9 

,ri\ 5 iL th ,nt thC ° rd Z 0/ thc Municipality was not 
n , ? Pc J, lther 0/ its dut 'J or of its powers 
under the Ac t. The suit was not "in respect of any 

act done or purporting to be done in its official 

capacity a nd a t wo months n cl ice was not 11 cccs- 
sary under S. 4$. 

(O') Further thc suit teas also hit by sub-clause 4 

48 j The suit in Q uestl °n icas a suit 

Art l n U ,ri d t, Undcr s l '; ct,0 ’ l 54 of the Specific Relief 
Act and tuo months notice uas not required. The 

declaration required in this case ivas redundant and 
a '‘ l ’‘J unct: °n askcd for could have been granted 
without any declaration. The plaintiffs' suit for 
injunction restraining thc Municipality Iron inter- 
icnng with their rights was. under the circum¬ 
stance, fully justifiable. •Case law Rel on' 

Anno: C. pTs-Vn.’ & 1,1 *' 22 ' 2J) 

for * Respondent. Appdlants ' Vtshnu Bahad ^ Singh. 
Cases referred to: 

' Arranged in order of Courts, and in the Courts 
cnronoiogically. Last ol foreign cases referred to 
comes alter the Indian Cases.; 

f27) 54 Ind App 338: (AIR (14) 1927 P C 176) 

C19) 41 All 162: (AIR (5) 1918 All 16) <Pl U> 

(Pr °3) 

C22) 72 Ind Cas 356:26 Cal W N 926: 49 Cal 1014: 

• AIR (9) 1922 Cal 194 : 24 Crj L J 356) 


A. I. R. 

2-5-1947, the learned District Judge, in appeal re¬ 
versed the decree and dismissed the suit on’ the 
ground that the order of the Municipal Committee 
not giving pennission for a brick-kiln was passed 
under Section 136 of the Gwalior Municipal Act 
and the plaintiffs could have gone in appeal to the 
I. G. of Municipalities against it. The learned 
District Judge further held that the Civil court 
cannot interfere in such cases and an injunction 
could not have been granted. 

(2) It is from this judgment that this second 
appeal has been filed by the plaintiffs, and Mr. shiv 
Dayal, learned Counsel for the appellants, contends 
that such a case does not come within the purview 
of Section 136 of the Gwalior State Municipalities 
Act of Samvat 1993 which is applicable only to 
those brick-kilns which are used for the purposes 
of trade. The said Section runs as follows: 

m ns 0) qtffsms 

atfc rq-iwiq *sr Rnaq qr q.r f=R qr q.rgq 
75i qr ctr. ?ntr q ^ ftqrq q qqq 

g^q q?? afvi<nr r r raft q fsq ^rrj qft t=ncft 
£t qpft : 

(q) ^ fipT3H q foq ; 

(tq) qr ata, jettrt, qr qr qfer ^ 

\ A S 

q rw; 

(n) qr?q rrr qr urr qr qfar qr =qR?r 
*rr q RqR qTr cRf; 

(q) =qq^i *rrt qr qqrqr; 

\zi q qqfa qr q*RR*f % qqfq qr ^ qtt 
r# q^ 

(si) Pq'ft ^tr q.r^rq qr gq.ro qRRR ^ 
qr? (jRth qwrr qr g£rc rsr % w 
Cra'i £r; 


( Dr O I 

' oo ALR (27) 1940 ^ 377: 'ILP- 1910 Lah 707 
* (Pr ) 

( 41 > AIR (28) 1941 Lah 200: iILR 1941 Lah 278) 

r4 ii, Am (32) 1945 Lah 81: (ILR 1945 LMi 382 

ip r jg, 

(’50) S A No. 82 of 1950 (MB) (Pr 18) 

(’07) 30 Mad 220: (5 Cri L J 189) (Pr 5) 

l'27) AIR (14) 1927 Mad 166: (50 Mad 239) 

(Pr ]9) 

<1838i 48 R R 88: (4 My & Cr 249) (Pr 15) 

CHATURVEDI, J.: This is plaintiff’s second 
appeal. The plaintiffs wanted to construct a 
oungalow in Morar on their own land and for that 
purpose desired to set up a brick-kiln on it, and 
therefore on 21-2-1942 applied to the Municipality 
ior permission for having a brick-kiln there. The 
Municipality did not grant pennission and served 
a notice upon the plaintiffs to till up the pits dug 
out lor a brick-kiln and also warned them that in 
case of default the Municipality would itself arrange 
the pits to be filled up and recover the cost from 
the plaintiffs. The plaintiffs thereupon filed this 
suit asking for a declaration that the plaintiff are 
empowered to have a brick-kiln on their own land 
and lor a perpetual injunction restraining the 
lrSK£ ali , ty interfering with, the right of the 
tm u for firing bricks in their own compound. 
ine bult was decreed by the trial Court, but on 


(q) ivfi qra, gqf qr 3 r - f rc qqft % $3 qr 3q.^t 
qr %q3r qr eft* arrfnspfrc qfa qr fcRRcr 
% ar^r^ qr wr 

(q) fqqf qq 3 ^ vrr? qr qfiRqq qr 
jq^r anfrRHiR qr 55 $rr q qRnq 
q^ 

^ fq^r f^rr % rjq fqqiq r 
q^qr qr q^q % qir^i m ^ qrqq?. 

(^) fR qrgq % 5 ^ £r qft qs q^ 3R Rqn%^ 
r ^1 qqrfq^ q faq qr| r| qqf r^sr ^nqq 
qifrir qt>Er ^ fq^q qrq^£r ^q ^RRq % qr q^ 
3qRr gqirRq rr&, jrTrr r q7 qrq^r. 

rr 7 ?rq q? ? r^> ^ qrqR^R q arqr qiR r 
s^q.K r fqqr qtqqr, rr gjq r q.^^t qr 
qrfq^q r f^rR qrR qr qRf qr qRR q<q| Rq<tS 
qf 5R ^ faq q^Rr qr wrRTq £t, qr ^ 
fqt Rqr? r £r qr sttr^ iqq £f. 
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Municipalities Act of 1911 (No. £ itics Act of samvat 1993 I am quite clear 

is as follows. mv mind that a brick-kiln for firing bricks for 

tnsivc trades: the purpose of constructing one’s own house does 

;c within a Regulation not rc n U ire either a license or pennission from the 

all be uscil o f offensive Municipality under Section 136 or under any other 

following and dangerous provision of the Gwalior Municipal Act. The rc- 

lmdes. ference to Section 136 by the respondent Municl- 

Ircssing raw hides; boiling bones, pal i t y anc i by the learned District Judge seems to 

s a soap-house, oil boiling house, be erroneous and the said section does not at all 

tannery; as a brick-field, brick- apnl y here _ 

lime-kiln; as any other inanufac-, j mav US( . fu n v rC fcr here to the facts in 

*, store-house or place of business , E 01 . v May andi Konan'. 30 Mad 220, where 
insive or unwholesome smells, clau H se (n) or Sec tion 188 of the Madras District 

smoke arise; as a yard or depou Munici p alities Act (No. IV of 1884) was construed 

ked lime, hay, straw, thatching- Ml - justice Benson. The material portion ol 
coal or coal, or other dangerously ^ Action is os follows: 
iterial; as a stoic house loi any .. offens j ve a nd Dangerous Trades, 
r petioleum or any inflammab.e lg8 If Counc ji so direct, certain trades shall not 

* P l n C be exercised without license: (1) At any time, not 

lall be renewable annualb, being , ess than sixty days before the end of a 

> such license shall be nece.SaU financ j al year , the Municipal Council may notify 

b y bcat of drum and by notice in the District 
■poses at tlie time tiiat the Pun jab G y azette tl)at _ a ( ter the commencement of the 

that Act aidthe caseofbrtck- following financial year, no place shall be used 

thk Art for any one 01 ' more of the P ur P° ses specified in 

‘ h^t d the owner oi th occuDer A of the following Clauses (a) to (q), unless a license 

5 excepted sh™ register the same authoring such use has been obtained irom 

! *** by the Committee for the ^positing or washing soiled clothes or; 

, „ , , . (b) for boiling paddy, camphor or oil; or 

s ‘‘ all l ?}° t be withheld unless tne (c) for me]ting taUow or sulphur; or 

ider that the business winch it is (d) f or storing, or otherwise dealing with manure, 

ablish or maintain would be the 0 fj a i blood, bones, rags, hides, fish horns or 

ince, offence or danger to persons skiav or 

requenting, the immediate neign- ( ) as a ’ SO ap-house, dyeing-house, dyeing yard, 
at the area should be for genera m oil-press brick-kiln, pottery-kiln or 

jar of the establishment ot such lime-kiin- or 

(n) for keeping together twenty or more sheep 
ttee may charge fees according to or goats or ten or more pigs or head or cattle 

^proved by the Commissioner for etc •» 

md may impose such conditions (g) The accused were prosecuted for not obtain- 
eof as it may think necessary. i ng licenses for keeping more than 10 head of 

onditions it may prescribe that cattle. The cattle admittedly were not kept for 

id in connection with such trade purposes of trade and it was proved that the usual 

; practicable, consume its own number kept was less than 10, although such num¬ 

ber was exceeded on a particular occasion. Tne 
r occupier of any place registered Bench of Magistrates held that as the cattle was 

on ( 1 ) may apply to have that not kept for purposes of trade no offence was com- 

under this section. When any mitted. Mr. Justice Benson observed: 

been licensed, the registration of 4, The words 'offensive and dangerous trades' are 
l thereby be cancelled, and shall merely words of general description to facilitate 

reference, and cannot limit or control the plain 
thout registration or without a words of the section which are "no place shall 
1 place for any such purpose as Is he used for any one or more of the purposes 

section or in contravention of the specified" in the section unless licensed, it is 

f such license, shall be punishable the place that must be licensed for one or more 
may extend to fifty rupees, and of the purposes specified.” 

exceeding ten rupees for (7) It was however added that there must be 

• which the offence is continued.” regular user of the place for keeping more han 

f the Gwalior Section as well as 10 head of the cattle and a mere temporary user 

n will lead to the conclusion that for such purpose will not come within the purview 

it is to be regulated; and Section of the section. 

sp ^ ed ; There (8) In 'Superintendent and Remembrancer of 

?MriT B a „f? Ct u^*, 142 . a .? d 156 in ‘Legal Affairs Bengal v. Troilokhya Nath', 72 Ind 

ficipal Act) which similarly em- Cas356:26 CalWN 926: 49 Cal 1014- AIR (9) 1922 

to regulate certain businesses by Cal 194, the word 'Kiln' came ud for constnicUon 

)herf ^n b h framing bye ' laWS i In The material part of Section 261 of the Bengal 

«: e sS2. *83 !£*+&£** of 1884 > ™ ~ 

JSSfSL , unle f they , are " Within such local limits as may be fixed by the 

1 « u „d„ JSiUUSiS LSST5 l m S£ 
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m This section is based on Section 135 of the 
Punjab Municipalities Act of 1891 (Act 20 cf 1891) 
which corresponds with some alterations to Section 
120 of the Punjab Municipalities Act of 1J11 (No. 
Ill of 1911 ) which is as follows: 

Dangerous or offensive trades : 

121. (1) No place within a Regulation 

municipality shall be u$eJ o f offensive 

ior any of the following and dangerous 

purposes: trades. 

Melting tallow, dressing raw hides; boiling bones, 
offal or blood; as a soap-house, oil boiling house, 
dyeing-house or tannery; as a brick-field, brick¬ 
kiln, pottery or lime-kiln; as any other manufac-^ 
tory, engine-house, store-house or place of business 
from which offensive or unwholesome smelts, 
gases, noises, or smoke arise; as a yard or depot 
for trade in slaked lime, hay, straw, thatching- 
grass wood, charcoal or coal, or other dangerously 
imflammable material; as a store house for any 
explosive, or for petroleum or any inflammable 
oil or spirit; except under license from the Com¬ 
mittee which shall be renewable annually; 
Provided that no such license shall be necessary 
in the case of any such premises which were used 
for any such purposes at the time that the Punjab 
Municipal Act, 1891, came into force, and were 
registered under that Act, and the case of brick¬ 
fields, which were used at the time that this Act 
came into force but the owner or occupier of 
the brickfields so excepted shall register the same 
in a book to be kept by the Committee for the 
purpose. 

(2) The license shall not be withheld unless tne 
Committee consider that the business which it is 
intended to establish or maintain would be the 
cause of annoyance, offence or danger to persons 
residing in, or frequenting, the immediate neigh¬ 
bourhood, or that the area should be for general 
reasons kept clear of the establishment of such 
business. 

(3) The Committee may charge fees according to 
a scale to be approved by the Commissioner for 
such licenses, and may impose such conditions 
in respect thereof as it may think necessary. 
Among other conditions it may prescribe that 
any furnace used in connection with such trade 
shall, so far as practicable, consume its own 
smoke. 

(4) The owner or occupier of any place registered 
under Sub-section (1) may apply to have that 
place licensed under this section. When any 
such place has been licensed, the registration of 
that place shall thereby be cancelled, and shall 
not be renewed. 

(5) Whoever, without registration or without a 
license, uses any place for any such purpose as is 
specified in this section or in contravention of the 
condition of any such license, shall be punishable 
with fine which may extend to fifty rupees, and 
with a further fine not exceeding ten rupees for 
every day during which the offence is continued." 
(4) A perusal of the Gwalior Section as well as 

the Punjab Section will lead to the conclusion that 
it is the trade that is to be regulated; and Section 
136 requires licenses for trades specified; There 
axe other provisions (e.g.. Sections 142 and 156 in 
the Gwalior Municipal Act) which similarly em¬ 
power Committee to regulate certain businesses bv 
issue of certain licenses or by framing bye-laws. In 
municipal areas there will be very many places 
from which noxious smell or smoke arises. Such 
Places do not require licenses unless they are 
Places of business. Nuisances arising from places 
wmen are not places of business are to be dealt 
*» der ° ther Protons of the Act (viz., Sec¬ 
tions 159 and 185) or under byelaws framed under 
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slaughter-house, or a kiln for making bricks, pot¬ 
tery, tiles or lime." 

A Division Bench of the Calcutta High Court com¬ 
posed of Sir Lancelot Sanderson, C. J.. and Mr. jus¬ 
tice Panton held that the words -Kiln" in the above 
sections refers to a structure which is of a per¬ 
manent nature and dees not include 'clamps’ or 
panjas' for firing bricks. 

(9) On the basis of these decisions it can be held 
that a "brick-kiln" to attract the provisions of 
Section 136, Gwalior Municipal Act, must be a 
structure of a permanent nature and there must 
be regular user of it as a bnck-kiln. A temoorary 
blick-kiln for firing bricks for the purpose o'f con¬ 
structing one's own house does not come w.ihin 
the amoit of this section. If it had been intended 
to pronibit the temporary manufacture of bricks 
by any means in a municipal area it would have 
been siuficient- for the Legislature to provide that 
no place shall be used without a permit or license 
from the Municipal Committee for the purpose of 
making and firing bricks. If temporary brick-kilns 
are regarded as nuisance it is open to the Legisla¬ 
ture to amend the Act. But as the Act stands 
today there is no provision wiiich, without unduly 
straining the meaning of the words, requires a 
house-owner to seek the permission of the Munici¬ 
pal Committee for a temporary kiln for firing 
bricks. 

(101 Even the respondent Municipal Committee 
had to depend upon Section 128 for ordering the 
plaintiffs to fill up the pits dug out in their com¬ 
pound for making bricks. The said section is as 

follows: 

"3£l | ft q^q ^nTfTT fttff sufa 

?*?RcT % qqrq qr q-iftn ^ f^rqq ft 

3FW fl^R *?r spfft % 3R5R % fttff trq <31 jfrff 

ftr qr qr fin qr q^qr, qr qra? qr qraRr 
2 iT qfrq qr rst qr-T ^ srq: qTc, qr 
?rr ^ qr srq ^ qr ^ 3r w. q^j-T 
$ f&r 3 hr fi qr ^ 

(11) The material part of the corresponding 
section of the Punjab Municipal Act of 1911 is in 
the following words: 

“Section 126.': (1) The Committee may, by notice 
require the owner or occupier of any’ building or 
land to repair, or put in good order any drain, 
privy, latrine, urinal, cess-pool, or receptacle for 
any filth or refuse, or to close any drain, privy, 
latrine, urinal or cesspool belonging thereto, etc/’ 

(12) A notice under Section 128 must be confined 
to the removal of insanitary defects. A notice which 
complains of matters other than sanitation is not 
a good notice and a disobedience to it is not an 
offence. Where a Committee objected to a cess¬ 
pool because it was uncovered and passers by were 
likely to fall into it, it was held that action could 
not be taken under this section. In the case be¬ 
fore us the question was whether the brick-kiln 
should be stopped or not. The question was not 
whether pits may be filled up or not. It was not 
rainy season but it was the last week of February 
1942 and it is important to note that even then 
the concerned officer in the office of the LG. of 
Municipalities wrote: 

“Besides excavation of earth already done for 

preparation of bricks will lead to. 

pools of stagnant water during rains. I cannot 
therefore agree with the members who have re¬ 
commended the grant of permission to the appli¬ 
cant for carrying on an activity which is bound 
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to be injurious to the health of the people in the 
vicinity.”. (P. 7/2.) 

(13) The order of the Inspector-General of Muni¬ 
cipalities (Mr. D. L. B. Riley), dated 25-2-1942 is 
in the following words: 

‘ Health Officer Lashkar Municipality is hereby 
ordered that under Section 204 Quanoon Munici¬ 
pality to take immediate action under Sections 128 
136, 152 of Quanoon Municipality to get excava¬ 
tions on the land adjoining the premises of Mr 
Kaul filled up. and to prevent the brick-kilns being 
set up.” tP. 7/4.) B 

(14) It may be noted that the order for filling 
up pits nearly four or five months before the com-l 

•mencement of the rainy season was absolutely un-l 
necessary and arbitrary. Much before that time 
the bricks would have been ready and some of the, 
building would have been constructed. The notice! 
under Section 128 was clearly a pretext for pre-| 
venting the brick-kiln and as such was unwarranted 
and unjustifiable. If Sections 128 and 136 were not 
applicable, surely Section 152 (which deals with 
the disobedience of orders) could not be held appli¬ 
cable to the facts of the case. The plaintiff’s suit 1 
lor injunction restraining the Muicipality from 1 
interfering with their rights was, under the cir-l 
cumstance fully justifiable, and was rightly decreed 1 
by the trial Court. 

(15) The judgment of the learned District Judge 
(the first appellate Court) is based upon a miscon¬ 
ception of the meaning of Section 136 and also 
the powers of a Municipality. It has to be borne 
in mind that a Municipality or a Corporation is a 
creature of the statute. It is brought into existence 
by, or under the authority of an express legislative 
enactment to have control over municipal affairs 
within defined local limits and can exercise such 
powers of legislation or regulation as arc entrusted 
to it by the Legislature. If the Older or action of 
the Municipal Committee is in excess of the powers 
conferred on it by the statute or if it acts in con¬ 
travention of the provisioas of the statute, the 
subject has his ordinary remedy to seek relief in 
the Civil Courts, unless their ’ cognisance is ex¬ 
pressly or impliedly barred. In “Frewin v. Lewis*. 
(1833) 48 R R 88 Lord Chancellor Cottenham 
observed: 

“If under pretence of an authority which the law 
does give to corporations to a certain extent, they 
go beyond the line of their authority, and infringe 
or violate the rights of others they become like 
all other individuals, amenable to the jurisdic¬ 
tion of this Court by injunction.” 

(16) This dictum has been followed in Courts in 
India ‘Municipal Committee, Montgomery v. Master 
Sant Singh*, AIR (27) 1940 Lah 377: ‘Administrator, 
Lahore Municipality v. Muniru-d-Din*, AIR (28) 
1941 Lah 200; ‘Administrator City of Lahore v. 
Abdul Majid*, AIR (32) 1945 Lah 81. The law on 
the subject is summed up by Ken* on Injunctions 
(P. 572 of Edn. 6) in the following manner: 

“If under pretence of an authority which the law 
does give them to a certain extent, they exceed 
their authority, and assume to themselves a power 
which the law does not give them, the Court no 
longer considers them as acting under the autho¬ 
rity of their Commission, but treats them as 
persons acting without legal authority.” 

(17) lam in respectful agreement with the 
principles enunciated above and would hold that 
the jurisdiction of the civil Court was not ousted in 
this case in as much as the orders of the Munici¬ 
pal Committee to the appellants were not autho¬ 
rised by the Gwalior Municipal Act of Samvat 1993. 
The judgment and decree of the learned District 
Judge cannot therefore be allowed to stand. 

(18) Mr. Vishnu Bahadur Singh, learned coun¬ 
sel for the respondent, however, contends that be 
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♦hnt as it may, the suit ought to have been dis- 
mfj/f on the ground that two months prior to 
{^institution of the suit a notice was not served 
m the Municipal Committee which is ^qiured 
under the provisions of Section 48 of the Act. A 
S had been framed but the trial Court found 
tliis Issue in favour of the plaintiffs. The Disti c ■ 
Judge dismissed the suit on other grounds and 
did not express any opinion on this point-. Tn- 
relcvanfc portion of Sub-clause (1) of Section 48 of 
the Gwalior Municipal Act which closely fol.ows 
Section 49 of the Punjab Municipal Act of 1911 

reads as follows: „ ... 

••No suit shall be instituted agamst a CommiUec 

or against any officer or a servant o* a Committee. 

in respect of any act done or purporting to be 

done in its or his official capacity until the ex¬ 
I have discussed the impUcation of this section in 
my judgment in an Indore case 'Fakira v. Municipal 
Committee Jawad. S. A. No. 8. oi 19o0 
and have held that if the suit relates to 
an order passed by the Municipal^ Com¬ 
mittee which is within the scope of l.spoweis 
under the Act the suit will be deemed to be a suit 
.••in respect of any act done or purporting to be 
Unc in its official capacity." If however, the order 
kif the Municipality is not within the scope eitner 
of its duty or of its powers under the Act, as ui 
this case, then it will not be "in respect of any 
act done or purporting to be done in its official 
capacity" and a two months notice will not be 
necessary under Section 48. 

(19) Mr. Shiv Dayal relies on ‘Arunachelam v. 
David', AIR (14) 1927 Mad 166, for the proposition 
that the words “in respect of any act purporting 
to be done" cover only a past act and do not in¬ 
clude a future act; but in my opinion after the 
decision of their Lordships of the Privy Council in 
'Bhagchand v. Secretary of State’, 54 Ind App 338; 
AIR (14) 1927 P C 176, that case cannot be held 
to be good law. 

(20) In the case before us, I find absolutely no 
difficulty as it is also hit by Sub-clause 4 of Section 
48 which states: 
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Section 49 in the Punjab Act; and all that wc have 
to see in such cases is whether a suit falls umdei 
Section 54 of the Specific Relief Act or not .If i 
is such a suit two months notice will no. be necci- 
«-u'v There is no doubt that the suit in questio.- is 
a suit instituted under Section 54 of the Specific} 
Relief Act and two months notice was not required. 

(23) Mr Vishnu Bahadur Singh, however con¬ 
tends that it was purely a deciaratoi-y- suit ^ In m> 
opinion the contention is not well-lcund.d ine 
declaration required in this case ® as ^ffimoant, 
and an injunction asked for could h..\e b<-n 
granted without any declaration. It is only in .ont- 
lor declaration of the plaintiff's title to the lano 
in dispute with a prayer lor injunction that the 
difficulty arises cf separating the principal lelioi 
from tile ancillary relief. In all such cases th< 
oreper question to be determined is: whether tne 
real substance of the suit is the title .o t.ie .anci 
or is it a suit for injunction? vide 'Municipal 
Board of Benoras v. Gajadhar', 41 All 162. But 
where title to the land is not in dispute, there l- 
no difficulty in this respect. The respondent had 
admitted that the compound where brick-kiln wa> 
to be set up in this case belongs to the appellants; 
consequently any declaration was not needed anc. 
an injunction was the principal relief prayed for. 
In my opinion, this issue was therefore correctly 
determined by the trial Court. 

(24) For reasons stated above, I would allow the 
the appeal with costs, set aside the decree ana 
judgment of the first appellate Court and restore 
that of the trial Court. 

(25) KAUL, C. J.: I agree. 

D.H. Apnea! cUa rd. 

fc. X. IS.] 
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Rendered in English it will be as follows: 
“Nothing in this section shall apply to any suit 
instituted for a perpetual injunction to prevent 
the breach of an obligation existing in favour ot 
the plaintiff, whether expressly or by implication/’ 

(21) The corresponding portion of the proviso to 
Section 49 of the Punjab Municipal Act of 1911 is 
in the following words: 

“Provided that nothing in this section shall apply 
to any suit instituted under Section 54 of the 
Specific Relief Act of 1877/’ 

(22) Tlie Gwalior State in Samvat 1993 had not 
enacted a Specific Relief Act. It came only in 
1946 (Samvat 2002); and therefore the Gwalior 
Municipal Act did not refer to Section 54 of the 
Specific Relief Act but incorporated the provision 
of Section 54 Sp. R. A. iu Sub-clause 4 of Section 
48. The said Section 54 runs as follows: 

“Subject to the other provisions contained in, or 
referred to by, this chapter, a perpetual injunc¬ 
tion may be granted to prevent the breach of an 
obligation existing in favour of the applicant, 
whether expressly or by implication.” 

It will be apparent that Sub-section 4 of Section 48 
PlfjJgwalior is exaeijy the same as the Proviso to 


(a) Penal Code (I860), Ss. 302 . 304 — 
Applicability. 

Where the handkerchief was stujjcd into the. 
mouth of the deceased in order to silence her 
and the female died due to suffocation before 
the offender could commence sexual inter¬ 
course, it cannot be said that the natural con¬ 
sequences of behaving in this way is definitely 
death. Though the conduct of the ofjender 
was most reprehensible and constituted a cri¬ 
minal offence, yet he cannot be saddled with 
the intention or knowledge necessary to consti¬ 
tute an offence under S. 302. The most that 
can be"said then is that the offender tnust be 
presumed to have knoufn that he was likely 
in so doing to cause her death. He is therefore 
guilty of culpable homicide not amounting to 
murder. The conviction under S. 302 and the 
death sentence should be set aside and a con¬ 
viction should be recorded under S. 304 (Pari 
2). AIR (3) 1916 Mad 651, Rel on. 

(Paras 10, 18) 

Anno: Penal Code, S. 302 N. 2; S. 304 

N. 1, 6. 

(b) Criminal P. C. (1898), S. 2SS — Discre¬ 
tion under — Corroboration. 

The power under S. 288 being one in dero¬ 
gation of the general principle that a Court 
can only act on the evidence given before it, 
the decision to let in the previous deposition of 
a witness under S. 288 should be arrived at 
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-'liter careful consideration and only uhere 
there are sound and reasonable grounds for 
such a decision. 

The evidence brought on record under S. 288 
js good evidence and does not require corro¬ 
boration from other sources. It is a substan¬ 
tive evidence and usable for all purposes; and 
it the Court finds that the evidence given 
before the Committing Court teas true it can 
■act upon it in preference to the one given 
before it. AIR (27) 1940 Nag 340; A I R' (23) 
1930 Lah 337; AIR (29) 1942 Lah 215; AIR 
(30 1949 Nag 254, Rel on. A.I.R. Com¬ 
mentary on Criminal P. C.. Referred. (Para 12) 
Anno: Criminal P. C., S. 288 N. 5, 7, 8. 

Ramprakasli Saxena, for Appellant — Shiv 
Dayal and Deputy Govt.-Advocate, for The 
>Slate. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to conies after the Indian Cases). 

(*36) AIR (23) 1936 Lah 357: (37 Cr L J 567) 

<’42) AIR (29) 1942 Lah 215: (43 CrL^828) 

(Pr 12) 

06) AIR (3) 1916 Mad 651: (1951 Mad WN 
621: 30 Ind Cas 438: 16 CrLJ 614) (Pr 10) 
C40) AIR (27) 1940 Nag 340: (42 CrLJ 17) 

(Pr 12) 

(’49) AIR (36) 1949 Nag 254: (50 CrLJ 597) 

CHA1URVEDI J.: This case has come 
before this Court both on appeal by the 
accused and under section 374 of the’ Code 
of Criminal Procedure for confirmation of the 
-capital sentence passed by the Additional Ses- 
sions Judge, Gwalior, on the accused for the 
offence of murder of one married young 
Kumhar (Potter) female (Mahila Dhanno) 
^ho was fifteen or sixteen years old. 

( 2 ) There is no eye-witness to the actual 
murder and the case depends entirely on cir¬ 
cumstantial evidence. The case commenced in 
the following way. 

(3) Babu, P. W. 1. brother of the deceased. 
Judged a report (Ex. P. 7) in police Station 
.ivladhogang, Lashkar at 11 p.m. on 4-2-1950 
that his sister Dhanno had gone to sell cow- 
dung cakes at about twelve (noon) and had 
-not yet returned home. Search amongst rela¬ 
tions had proved to have been of no avail. It 
was added in the report that she had told 
her mother that she was going towards Jacha- 
khana (Maternity Ward). 

(4) On the next day, i.e., on 5-2-1950 the 
rather of the accused, Yashwant Rao Jamdar 
P. W. 3 aged 55 years approached Thakur 
Puttusingh, the Superintendent of Police, and 
the latter sent for the City Kotwal P. W. 10 
who on inquiry from Yaswant Rao recorded 
at 4 p.m. in the Roz Namcha A. M. a report 
No- 16 dated 5-2-1950 (Ex. P. 12), that the said 
i aswant Rao stated that he had gone out of 
Lashkar and when he returned that day he 
saw some Kumhars roaming about his house. 
-His son, Narain Rao (the accused) who was 
convicted in a theft case and was released 
from jail on 26-1 ^50 was there; but he did 
not give any repiy -o his questions. It was 
added that the said Narayan Rao had however 
-ocked the stair-case leading to a room, and 
ne was bent upon having a fight but would 
not open the doors. 
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(^ ^ ? V -l dRr ) 

(5) The Kotwal then went to the house of 
]rasnwant Rao, which was very near the 
Maternity Ward. In the meanwhile the accused 
absconded. The Kotwal and the Police with 
the father of the accused and other persons 
went inside the house. In the sleeping room 
of the accused, above his cot, there was a 
wooden plank fixed on which the basket was 
found and nearby in a corner were found the 
cow-dung cakes. Babu, (P. W. 1) identified 
mese as belonging to the deceased. On the 
left side of the room was a stair-case which 
was locked. The lock was broken and the 
party went to the roof. On the left side was 
a sort of verandah with three doors which 
were closed. The doors were opened, and after 
entering a Kotha they found a very small room 
which was also closed. Opening it the dead 
body of Mahila Dhanno was found in it. The 
body was lying on its back. The mouth was 
stuiled with a handkerchief and on it was tied 
a langot; eyes were closed; private parts and 
breast were uncovered and there were many 
marks of abrasions on both sides of the breast. 
Dr. V. R. Sapkal (P. W. 2) who performed 
the autopsy on 6-2-1950 was of opinion that 
there were nearly ten abrasions on the right 
side of breast and a big abrasion with a dia¬ 
meter of 1J” on the nipple left side. This 
was most probably due to human bite. No 
scratches or wounds could be detected near 
the private parts: hymen being old ruptured. 
The stomach and small intestines and oeso¬ 
phagus were inflamed; lungs, liver, spleen, 
kidneys being congested. The right side of the 
heart was full of blood and the left empty. 
According to him the cause of death was as¬ 
phyxia and irritant poison. The viscera were 
sent for chemical examination; and opium was 
found in them. Examined as a witness Mr. 
Shankar Rao (P. W. 8), the Chief Chemist, 
deposed that he was unable to say whether 
the morphia which he found was the result of 
partaking of opium in the form in which it 
is usually taken or of partaking of some pre¬ 
paration containing morphia. He could not tell 
the quantity of opium taken or the time before 
death at whiefi it could have been taken. The 
fatal dose being one grain of morphia or four 
grains of opium, it is difficult to say whether 
so much opium or morphia was in fact 
administered. The police failed to discover 
any morphia or opium in the house. It is pos¬ 
sible that the fatal dose may not have been 
given but some preparation may have been 
given in order to break the resistance, if any. 
The slides containing vaginal discharge were 
negative for semen and no spermatozoa could 
be traced. The examination of the Lehenga 
( ) and Dhoti (qftfr ) of the deceased 

also indicated the same result. 

(6) From the above, it is evident that 
attempts were made to have sexual intercourse 
with the unfortunate female forcibly and the 
deceased ^continued to resist. Then, in order 
to silence her, a handkerchief was stuffed into 
the deceased’s mouth and a langot was tied 
over it. It appears that the female died due 
to suffocation before the offender could com¬ 
mence sexual intercourse. 

(7) Counsel for the appellant, Mr. Ram- 
prakash Saxena, has however argued that as 
the heart was found full of blood, it should 
be taken that death could not have been due 


1962 nakais Rao Jamdar v. The State (Chaturvedi J.) Madhya Bharat 27 

* cnfTnmtion It could have been due to nitely due to suffocation and the interruption 
to suffocation. coiua * evidence that of breathing had been slow and gradual. From 

^aooellant administered opium, his client the signs of struggle and residence in the body 
the appeHam aamunsiercu p o£ the deceased neither accident nor suicide 

should be aequittea. , cou id be urged as affording a satisfactory ex- 

(8) A perusal of the text books on mechc p , anation of their prese nce. From the absence of 

Jurisprudence will show that there is no su gemen or spermatozoa on the clothes of the de- 

stance in the f^ument Modi in his P, ceased Qne u , ed t0 the conclusion that the 

Jurisprudence _(Seventh Edition^1943) at page handkerchie£ was stuffed into the mouth of the 


175 dealing with “Internal appearance in sut 
focation" says: 


deceased in order to silence her and the female 
died due to suffocation before the offender could 


“The right side of the heart is often lull of comrnence sexual intercourse. Whosoever the 1 
dark blood and the left empty. The brain is olTen(?er iSt he mus t be presumed to have known 
generally congested and so are the abdo- the na t ur al consequences of his act; but it is 
minal organs, especially the liver, spleen ana difficult to sqy that the natural conse- 
the kidneys.” quence of behaving in this way is definitely 

(9) Taylor in his Principles and Practice of death. Though the conduct of the offender 

Medical Jurisprudence, Vol. 1 (9th Edition W as most reprehensible and constituted a cri- 
1934) at page 596 writes: minal offence, yet in my opinion he cannot be 

“Watson observes that the engorged state of saddled with the intention or knowledge neces- 
the right side of the heart and lungs is sary to constitute an oflence under S. 302, 
greatest when the act of sullocation has been I. P. C. The handkerchief seems to have been 
slow and gradual, by the access of air to stuffed in the mouth of the deceased in order 
the lungs not having been completely pre- to silence her and not with any idea of killing 
vented; when, on the other hand, death has her. The most that can be said then is that 
taken place quickly or suddenly there is little the offender must be presumed to have known 
or no unusual congestion of blood.” that he was likely in so doing to cause her 

(10) It is clear that the internal appearance death. He was therefore guilty of culpable 

in this case could have been of suffocation, homicide not amounting to murder. In this 
It is true that in poisoning by opium the post view, I am fortified by ‘In re Sendoga Goun- 
mortem appearances are typically those of den’, a decision of Ayling and Tyabji JJ., re- 
asphyxia due to the paralysing action of ported in *A IR (3) 1916 Mad 651: 1915 

opium on the respiratory centre in the MWN 621: 30 Ind Cas 438: 16 CrLJ 614*. 
meedulla. But it is to be borne in mind that (11) I now proceed to discuss whether the 
if a fatal dose of opium had been given there accused Narayan Rao can be held responsible 
would have been smell or odour of opium in for this offence. Narayan Rao had disappeared 
the stomach contents; and, in the Post Mortem from Lashkar in the afternoon on 5th Feb. 
Report (Ex. P. 11) Dr. Sapkal had clearly 1950 as soon as his father P. W. 3 went to 
mentioned that no particular smell could be the police to lodge a report suspecting his corn- 
detected in the contents of the stomach. Dr. pilcity in this murder. After due investigation 
Sapkal in his evidence also could not say any- a warrant was issued against him under see¬ 
thing whether death could have been caused tions 302 and 392, I. P C. but it seems the 

oy opium; and the Chief Chemist (Chemist in accused could not be arrested for about 3 

the Agriculture Research Laboratory) in ans- months. It was the Dewas police that lequired 
wer to several questions, replied that he was him in connection with a theft case and got 

not a medical man and so could not express him arrested at Poona in May 1950. He was 

CLri su ?u 0n slende . r brought to Gwalior from Dewas and challaned 

data furnished by the testimony of these wit- under sections 302 and 392 but was committed 

nklnn^ 1 * c ?? cl ^ ded l , hat death °J * he under section 302 alone and, as stated above¬ 
female Dhanno could have been caused by sentenced to death. ^ 

about* ‘“hWfLS 


if astSHlrf? 

SS&te “.htaTolT torn a“gs. a The 55T.X*toSlVlh^fatS?' Mh Val * ^ 

srs- ss? gj-.i £ state 4‘ °v hV 

ances of deatfi bv suffocation It is true^hat ^ /u S 1? f * nce wRnes ? Vltlal Rao D. W. 1 

ecchymosed spols were not visible any where- (P’w '!? ti^ he f K al l her Ya ? h " rant R ao 

but they might have disappeared with Dutre- J)su PP° rtedt he substance of the report 

faction. According to Post Mortem Repor^rieor PnmmitH™ b r Cn f lod | ed the Police in the 
mortis was present and death had taken place S? urt ; Bu , t he turned hostile in 

within 24 to 48 hours before nerformine nf Ses . sl ° ns Court and resiled from the pre- 
the autopsy. Taylor in Vol. I page 595 S a ko r!?^ S recorded in the Court of the 

mentions that the appearance of 8 ecchymosed then^d^ittPd 1 v 1St rf 3te ' ..' rhe . s . essions Ju dge 
spots are more strongly marked only if there mfuint . deposition before the Com- 

has been rapid suffocation. In cases of slow " llRmg Magistrate as evidence at the trial 
and gradual suffocation the substance of the ™nW SeC r° n 28 i 8 the Code of Criminal Pro- 
Jungs is more congested with blood and then ; c Counsel for the appellant contends 

gSSur 3 of the'stSace Cr ff d the SganT 6 ?/ [ a £ rS 0 t0 $***** /Tciita®?Common- 

»— — «« *•» - deal K S 
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have been relied upon in the absence of corro¬ 


boration. It is true that the power under this 
section, being one in derogation of the general 
principle that a Court can only act on the 
evidence given before it, the decision to let in 
the previous deposition of a witness under 
section 283 should be arrived at after careful 
consideration and only where there are sound 
and reasonable grounds lor such a decision. In 
this case the Sessions Judge found that there 
were material changes in the version given 
by“th'j witness P.W. 3 before it from the version 
given by him before the Committing- Court. 
If~ was natural for a father in view of his 
affection for his son and his obvious desire 
to save him from the gallows to resile from 
the previous statement and then to depose that 
his son was not there on 5th Feb. 1950. Under 
these circumstances, in my opinion, the Ses¬ 
sions Judge was fully entitled to have recourse 
to the provisions of section 238 to bring on 
record the deposition of the witness in the 
Committing Court. The evidence so brought 
on record is good evidence and does not re¬ 
quire corroboration from other sources. It is a 
substantive evidence and usable for all pur¬ 
poses; and if the Court finds that the evidence 
given before the Committing Court was true 
it can act upon it in preference to the one 
given before it. ‘Pannanand Ganga Prasad v. 
Emperor’, AIR (27) 1940 Nag 340; ’Narinjan 
Singh v. Emperor’, AIR (23) 1936 Lah 357; 
‘Muhomed Surwar v. Emperor’, AIR (29) 1942 
Lah 215 and ‘Hanuman Prasad v. Crown*, AIR 
(36) 1949 Nag 254. I think that the Sessions 
Judge was fully justified in admitting the 
deposition of Yashwant Rao before the Com¬ 
mitting Magistrate as evidence and in acting 
upon it. 

(13) From this testimony it is proved 
beyond doubt that the room from which the 
dead body of Mahila Dhanno was recovered 
was exclusively in the possession of the accused 
and his father. The mother was away at Poona 
and the father on 4t)i was absent and the house 
was, at the time of Mahila Dhanno’s 
death, in the exclusive possession of the 
accused. Not only the accused knew that the 
dead body was there, he also locked the 
staircase so as not to allow any body to go up 
through the staircase and recover the dead 
body. It was the duty of the accused to have 
explained how the dead body came in that por¬ 
tion of the house, which was in his exclu¬ 
sive possession. 

(14) Then I would not rely on the evidence 
of those persons who gave information to the 
police that they saw Mahila Dhanno going 
to the house of the accused and subsequently 
resiled from those statements, but Sakharam 
P.W. 4 aged 19 or- 20 years definitely states 
(and has stuck to that statement even in the 
sessions Court) that he is a friend of the 
accused and that the accused had invited him 
to come to his house on 4th Feb. in the after¬ 
noon for a chat with a girl friend. The witness 
then deposes that he could not go to his house 
as he was doing work at his shop but after 
finishing the work he went in the evening, 
and when he took tea with him he saw 
a girl therenear the window, but she was 
not his friend. According to the witness 
the accused told him that she is a kumhar 
girl and after enjoyment (i.e. sexual inter¬ 
course; he will let her go. The witness then 
alter finishing his tea went to his house. 


A. I. R. 

Nowhere in the cross-examination of this wit¬ 
ness, nor in the arguments before us, has the 
testimony of this witness been in any way 
shaken and I am bound to take that testi¬ 
mony as weighing heavily against the accused. 
A question was put to the accused to give ex¬ 
planation as to why Sakharam should depose 
against him. No satisfactory reply was forth¬ 
coming. The testimony clearly proves that the 
deceased was seen with the accused on the 
evening of 4th Feb. 1950. 

(15) It is then argued that there were other 
persons living in the house e.g. D. W. 1 Vithai 
Rao. I agree with the Sessions Judge that he 
is an unreliable witness. Any statement of a 
witness who comes to tell a naked lie that 
the accused was not present in the house on 
5-2-1950 cannot be believed. The evidence of 
P. \V. 3 the father of the accused is cogent and 
clear to prove that there were only two per¬ 
sons living in the house viz. the witness and 
his son, the accused. 

(1G) It is also strenuously urged that the 
house is in somewhat dilapidated condition and 
anybody can climb the roof and put the 
dead body there. First, it has to be borne in 
mind that the same thing can be said of most 
of the houses; thieves do climb the roof of 
many of the houses. Secondly, this circum¬ 
stance could have been taken into considera¬ 
tion if other circumstances inculpatory of the 
accused had not been present in this case. 

(17) Here, we have a man aged 18 years 
who was seen with a female in the evening 
of 4-2-1950 in his house and the accused had 
told Sakharam that she was a Kumhar female 
and after sexual intercourse she would be 
allowed to go. The accused was at that time 
alone in the house and in the exclusive pos¬ 
session of the house. The deceased a Kumhar 
lady disappeared that day. Her basket and 
cow-dung-cakes were found in the house of 
the accused next day and her dead body was 
recovered in that house of the accused in a 
condition which indicated that the lady died 
after a cloth had been stuffed into her mouth 
just before sexual intercourse could com¬ 
mence. Tiie accused ‘ was suspected by the 
Kumhars and he had bolted the room and also 
locked the staircase and would not allow any¬ 
body to go in the rooms on the second storey 
where the corpse was lying. When the father 
returned home lie asked the accused questions 
to which he did not reply. The accused did not 
allow even his father to proceed to the second 
storey. He said he was prepared for a fight but 
would not unlock the staircase. Disgusted with 
his son’s attitude, the father had to approach 
the Police. If the accused had been innocent 
he would have remained there and would have 
expressed consternation at the recovery o. a 
corpse and would do what he could to moke 
amends. But then the accused absconded like 
a criminal. All these circumstances are cer¬ 
tainly not compatible with his innocence; mey 
are inconsistent with any other reasonab.e 
hypothesis than that of the guilt of the accus¬ 
ed. I am therefore of the opinion that the ac¬ 
cused was responsible for the death of Mst. 
Dhanno, but should be convicted under S. 304, 
I. P. C. 

< 18) In my judgment, therefore the appeal 
should be allowed in the sense that the convic¬ 
tion under S. 302, I. P. C. and the death sent-1 
ence should be set aside and a convi&ionl 
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chniild be recorded under S. 304 (Pari 2) and 
he should be sentenced to seven years rigorous 

‘TSRBS J-: 1 a S ree - On the evidence on 
record the appellant Narayan Rao s conviction 
under S. 302, I. P. C. cannot be maintained. He 
it guilty of the offence of culpable homicide not 

amounting to murder and * or ^ e 2 nc f p ^ 
should be sentenced under S. 304 Part 2, It'.C. 
to seven years Rigorous Imprisonment, 
r-jjj * Conviction altered. 
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Shivapuri, contends that as the order of the 
trial Court is passed by a magistrate it is re vis- 
able under section 435 of the Code of Criminal 
Procedure and hence the preliminary objec¬ 
tion has no force. 

(3) It is no doubt true that under sec¬ 
tion 435 of the Code of Criminal Procedure any 
proceedings before any inferior criminal Court 
is rcvisable by the High Court. But the ques¬ 
tion to consider in this case is whether reali¬ 
sation of a tax is a proceeding before a crimi¬ 
nal Court. Section 78 of the Gwalior Munici¬ 
pal Act reads as follows : 

“ fa-fr 

% RdR RRIJTcT HRR ff HR 

qr faq ^tir- 7 Pstf w, qR « #rt 


SH1NDE J. 

Municipal Committee Shivapuri, Applicant 
v. Parshadilal Chaturbhuj, Opponent. 

Criminal Ref. No. 25 of 1950, D/- 29-1-1031. 
t Municipalities — Gwalior Municipal Act,. 
S. 78 — Proceedings under, for realisation oi 
tax — Criminal or Civil — Revision — Civil 
P. C. (1908), S. 115 — Cr. P. C. (1898), S. 435. 

A proceeding for realisation of taxes under 
S. 78, Gwalior Municipal Act is purely a Civil 
matter and though it is started before a Magis¬ 
trate he does not exercise any criminal jurisdic¬ 
tion. Consequently, when the matter comes up 
in revision it should be entertained on the 
Civil side and not the Criminal side of the 
High Court. A. I. R. (37) 1950 Bom. 397 (FB). 
Rcl. on. (Para 3) 

Anno : Cr. P. C., S. 435, N. 7. 

Sahasrobhudhe, for Applicant; Government 
Advocate Present, Mancharmal Jain, for Op¬ 
ponent. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 


(’28) AIR (15) 1028 Bom 376 : (29 Cri L Jour 
1081) (Pr 3) 

(’30) AIR (26) 1939 Bom 477 : (ILR (1939) 
Bom 571) • (Pr 3) 

(’50) AIR (37) 1950 Bom 397 : (ILR (1950) 
Bom 522 F B) (Pr 3) 


ORDER : This is a reference under S. 438 
of the Code of Criminal Procedure. The Muni¬ 
cipal Committee of Shivapuri wrote to the 
Honorary Municipal Magistrate Shivapuri to 
realise Rs. 53/12/- due from Parshadilal under 
section 78 of the Gwalior Municipal Act. Par¬ 
shadilal by an application dated 10-8-1949 ob¬ 
jected to the dues stating that the liability has 
been wrongly fixed. The municipal magistrate 
directed the Municipality to produce evidence, 
in support of the dues. As the municipal 
committee failed to adduce the evidence the 
honorary municipal magistrate dismissed the 
claim of the municipality. The municipal com¬ 
mittee Shivapuri preferred a revision against 
the order of the Municipal magistrate before 
the Sessions Judge, who has made this refer¬ 
ence for setting aside order of the lower 
Court. 

(2) A preliminary objection has been raised 
on behalf of Parshadilal on the ground that 
the reference under section 438, Cri. P. C. can- 
not be entertained as the proceedings are of a 
civil nature. Mr. Sahastrabhudhe, who ap¬ 
pears on behalf of the municipal committee 


*i i\i tt qr qua ah r -.^R ftqr 

qqt {r, ^qr 

% q#R $(£ qr qqk <RqRT *t 
C r qT<r <*r $ Rtf qq^r qr »r qq^ar 
qfr $q7r q tfoijq tt 3r qq nfsrcfe artf % 
sirr qr* Cr, ^ ^rqtf q pfr q qtaq qTt 
qjtqrsr si$ew nsFgrr ^iRir sfuN) h 
sttftf. ” 


Under this section, it is no doubt the municipal 
magistrate who is authorised to take action. 
But the action is that of realising a tax. Liabi¬ 
lity to a tax is a civil matter. The realisation 
of the lax is also to be carried out in accord¬ 
ance with the provisions of the Civil Procedure 
Code. Consequently although an action is 
taken under section 78 by the municipal ma¬ 
gistrate. the nature of the proceedings is civil 
and not criminal. In the case of ‘Ahmedabad 
City Municipality v. Vadilal’ their lordships of 
the Bombay High Court observed as follows : 

“We think, however, that this is a matter 
relating to a civil liability and the intention 
of the legislature was, under the old sec¬ 
tion 86, to give only one remedy by way of 
an appeal to the magistrate or Bench of ma¬ 
gistrates.” ‘Vide AIR (15) 1928 Bom 376. 


In ‘Lokmanya Mills Ltd. Barsi v. Municipal 
Borough. Barsi’, Beaumont C. J. with whom 
Wadia J. agreed made the following observa¬ 
tions : 

‘‘The position is some what anomalous, be¬ 
cause the question of liability to tax is a 
purely civil matter, and the magistrate hear¬ 
ing an appeal against a demand notice is a 
Criminal Court so that an appeal lies from 
him to the Sessions Court, and not to the 
District Court.” 

His Lordship further added: 

‘‘It certainly would seem anomalous that this 
Court should have jurisdiction to revise a 
civil order made by a District Judge and a 
criminal order made by a Sessions Judge 
who of course, is the same individual, but 
should not have power to revise a civil order 
made by a Sessions Judge sitting under a 
statute temporarily as civil Court.” ‘Vide 
AIR (26) 1939 Bom 477’. 

The question in the latter case for considera¬ 
tion was whether a revision under section 115 
Civil Procedure Code, can be entertained «n 
respect of an order made regarding a demand 
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notice. However it has clearly been laid down 
in both the cases cited above, that the proceed¬ 
ings with regard to demand notice are of civil 
nature. In ‘Dirnonte v. Bandra Borough Muni¬ 
cipality’, AIR (37; 1950 Bom 397 (Fb; Chagla 
C. J. observed as follows : 

“Now i: cannot be disput that the s ict- 
matter of the decision of the magistrate is ^ 
purely civil matter. He is dealing with rates 
and taxes. Pie is not exercising any criminal 
jurisdiction, nor is he dealing with any cri¬ 
minal matter. Therefore, when the matter 
comes before us in revision, it is a matter 
which is civil in its nature; and we see no 
reason why such a matter should be enter¬ 
tained on the criminal side of the High Couit 
and not on the Civil side.” 

I respectfully agree with the view taken by 
their Lordships of the Bombay High Court. The 
proceedings are no doubt undertaken by the 
municipal magistrate; but under section 73 of 
the Municipal Act the municipal magistrate 
does not exercise any criminal jurisdiction but 
deals with a purely civil matter. Hence the 
realisation of dues is not a proceeding before 
a criminal Court. The preliminary objection, 
therefore, must be upheld. 

(4) In the view that I take the reference 
under section 438 does not lie. 

(5) The reference is, accordingly, rejected. 

K.S. Reference -ejected. 
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ABDUL HAKIM KHAN, J. 

Batoolan w/o Jahoor Shah and another Appli¬ 
cants v . Zalioor Shah Roshan Shah, Opponent. 

Civil Revn. No. 324 of 1949, D/- 21-3-1951. 

(a) Muhammadan Law — Marriage — Option of 
puberty. 

Where a Muhammadan minor girl has been con¬ 
tracted in marriage by the father or grand-father 
the contract is valid and binding, unless the minor 
on attaining puberty can establish that it is mani¬ 
festly to the disadvantage of the minor and that 
the elders acted negligently or fraudulently. And 
where the contract of marriage is entered into for 
a minor by any guardian other than the father or 
grandfather, the minor possesses the right to re¬ 
pudiate the marriage on attaining puberty and this 
right is known as ‘option of puberty: (Para 5) 

The knowledge of the law is not a condition pre¬ 
cedent to the exercise of this right for in order to 
claim a benefit under the provision of the law, it 
is not a condition precedent that one should knoio 
that law personally. (Para 4) 

( b ) Muhammadan Law — Suit by husband for 
restitution of conjugal right — Plea if repudiation 
of marriage in defence if open. 

It is the settled law that the girl can plead the 
repudiation of marriage in exercise of option of 
puberty in defence of her husband’s suit against 
her for restitution of conjugal right and the Court 
may in that suit declare that the marriage has 
been annulled or repudiated. 19 Cal 79 Rel. on. 

(Para 7) 

(c ) Muhammadan Law — Marriage — Minor girl 
given away in marriage by unauthorised person — 
Validity of marriage. 

A Muhammadan minor girl can be validly married 
by the father or grand-father or other guardians 


A.I.R. * 

that have been enumerated in Muhammadan laic. 
But, if the girl is given away in marriage by one 
who has no authority to do so, such a marriage 
through an unauthorised intermediary is to be re¬ 
garded as void . Subsequent ratification may cure 
the defect. AIR (21) 1934 All 5S9, Rel. on. (Para 8) 

Abdul Hafeez, for Applicants. Amanatullah 
Quaraishy, for Opponent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C34) AIR (21) 1934 All 589: (35 Cr L J 1053) (Pr 8 ) i 
C92) 19 Cal 79 <p r 7 ) 

ORDER: The facts leading to this revision are 
that Zahoor Shah, the plaintiff brought this suit 
against Mt. Batoolan for the restitution of conjugal 
rights. He alleged that about 3 years ago, he was 
married to the defendant No. 1 (Mt. Batoolan), on 
a dower of Rs. 200/-, that for sometime, the said 
Batoolan lived with him and later on defendant 
No. 2 , Masoom Shah took her away and now refuses 
to send her to him. Of the many pleas taken by 
defendant No. 1 , one relates to the right of 'option 
of puberty', alleged to have been exercised by Mt. 
Batoolan, repudiating the marriage, and, it is the 
decision of the lower Courts on this point that has 
given rise to this revision. 

(2) The trial Court in considering this plea has 
said that Mr. Batoolan is a girl of 16-17 years, who 
lives by making Pattals out of green leaves, she 
is unlettered and uneducated, she can only fix her 
thumb impression — how* can such a person be 
conversant with the principles of Muhammadan law 
and not knowing them how can she be expected to 
have exercised the 'option of puberty/ The learned 
District Judge, without considering the plea in all 
its seriousness, merely added that 'option’ should 
be exercised without unreasonable delay and that 
there should be confirmation of it by a decree cf 
the Court and because both these facts do not 
exist in this case, the plea is not of any avail. 

(3) Leaving aside the question what Muhamma¬ 
dan law is on the point, the learned trial Court in 
expressing the view, that because Mt. Batoolan did 
not know the principles of Muhammadan law, there¬ 
fore, she cannot be assumed to have exercised the 
right under the law, has ignored the too well-known 
legal maxim: Ignorance of law is no excuse. Every¬ 
one is supposed to know law and if one cannot plead 
ignorance of law by way of excuse, it follows, as a 
necessary corollary to it that one cannot be deprived 
of a right that some law may confer on him merely 
on the ground that he did not know the law. 

(4) Considering the point from the angle of 
Muhammadan law, I would refer to Hamilton’s 
Hedaya, page 104, from which the following passage 
is quoted: 

"The Imam (Imam Mohammad, the second* well- 
known disciple of Imam Aboo Hanifa) does not 
make knowledge of the right of option a condi¬ 
tion, because that is an institute of the law, with 
which it is supposed that every person ought to 
be acquainted." 

What from the view of the general legal maxim 
and what from the point of view of Muhammadan 
law. which is specific on the point — it is esta¬ 
blished beyond doubt that in order to claim some 
benefit under the provision of some lav;, it is not 
a condition precedent that one should know that 
law personally. I have no doubt that the judgment 
of the trial Court proceeds on a wrong basis. 

(5) Let us now consider what is ‘option of 
puberty/ In order to appreciate its significance, 
we may consider the lines on which the Moslem 
matrimonial law developed. The trend of Moslem 
jurisprudence has been to liberalize the law of 
ma-riage generally and in particular to give some 
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rights to women which they never enjoyed. The 
right known as ‘Khyarul Baloogh' or ‘option of 
nuberty* Is peculiar to Moslem legal conception. In 
Arabic! the women were treated as chattels and 
on the demise of their husbands, they were treated 
as property divisable among heirs. But Muham¬ 
madan law took a different view of the matter 
and redeemed the women from the thraldom of 
centuries. Marriage, among Muhammadans, is re¬ 
regarded essentially as a civil contract. In pursuance 
to this, it was laid down by Muhammadan jurists 
that where a minor had been contracted in mar¬ 
riage by the father or grand-father, the contract 
was valid and binding, unless the minor on attain¬ 
ing pubery could establish that it was manifestly to 
the disadvantage of the minor and that the elders 
acted negligently or fraudulently. And where the 
contract of marriage was entered into for a minor 
by any guardian other than the father or grand¬ 
father, the minor possessed the right to repudiate 
the marriage on attaining puberty and this right is 
known os ‘option of puberty.’ The right given to 
a minor to repudiate the contract of marriage on 
attaining puberty marks the liberalisation of law 
relating to matrimony. On one hand it encouraged 
the principle of mutual liking, which is regarded 
as a sure foundation of a happy married life, and, 
on the other it put a curb on the tendency pre¬ 
valent in ancient society to perpetuate child-mar¬ 
riage, for fear of Its repudiation by either party or* 
attaining majority. 

(6) There is evidence on record that defendant 
No. 1 (Mt. Batoolan) exercised her ‘option of 
puberty 1 , but the trial Court dismissed it as being 
of no consequence because she was illiterate and 
did not know Moslem law. But it has been said 
before that knowledge of the law is not a condi¬ 
tion precedent to the exercise of the right she 
possessed. 

(7) The learned District Judge has expressed the 
view that in order to be effective the repudiation 
should be confirmed by Court. There is some con¬ 
flict as to whether a judicial order is necessary to 
effectuate cancellation. On one hand, “Fatawa-i- 
Alamgiri says that such an order is necessary. • On 
the other hand “Radul Muhtar (a treatise on 
Muhammadan law) explains the position by saying 
that a judicial declaration is not needed for im¬ 
parting validity to an act which the parties have 
power to do, but to provide judicial evidence in 
order to prevent further disputes.” Anyway it may 
now be taken to be the settled law that the girl 
can plead the repudiation in defence of her hus¬ 
band's suit against her for restitution of conjugal 
right and the Court may in that suit declare that 
the marriage has been annulled or repudiated. 
‘Badal Aurat v. Queen Empress’, 19 Cal 79. I am, 
therefore, of opinion that she can take the plea 
of repudiation in this case. 

(8) Apart from the above considerations, a vital 
aspect of the matter has escaped the notice of the 
lower Courts and it must be considered also because 
it goes to the root of the question. Was Mt. Batoo- 
lon validly married? Her age at the time she gave 
her statement before the Court is 16-17 years. The 
plaint alleges that she was married 3 years before 
the commencement of these proceedings. Thus her 
a ge at the time of her marriage was 13-14 years, 
Jand therefore she was undoubtedly a minor. Now 
a minor can be validly married by the father or 

°u ther Sardians that have been 
enumerated In Muhammadan law. But it is alleged 
mat defendant No. 2, Masoon Shah gave the minor 
SSw™ ““riase to the plaintiff and Masoom 

ar^ h nr^H« eIther ^ e father - grand-father, nor 
w ii th i Sardians prescribed by Muhammadan 
Sri »i?,„ t0 £ al danger, who took pity on the 
§3 u n D d ta ,£f ft-** the girl's parents brought 
uer up - (Se e the statement of Mt. Batoolan on 
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Index No. 8.) Now a contract of marriage accord¬ 
ing to Muhammadan law may be made either 
directly or through an agent, who can be appointed 
for that purpose by the parties to the marriage. 
The girl in this case was admittedly a minor and 
she was in consequence unable to appoint an agent. 
In this view of the matter, when Masoon Shah 
gave this girl away in marriage, he had no autho¬ 
rity to do so and marriage through an unauthorised 
intermediary should be regarded as void. Subse¬ 
quent ratification may cure the defect, but not 
only is there no evidence of it — the girl positively 
repudiates it. For these reasons I cannot regard 
this to be a valid marriage at all. See ‘Shafiullah 
v. Emperor’, A I R (21) 1934 All 589. 

i9) In the view that I take of the matter, I hold 
that the marriage between the plaintiff and the 
defendant No. 1 (Mt. Batoolan) was not a valid 
one in the first instance, that even if it was valid, 
the girl having exercised her ‘option of puberty’ 
the suit for the restitution of conjugal right must 
fail. For either or both of the reasons, the plain¬ 
tiff should be non-suited. Having regard to the 
peculiar circumstances of the case, I order that the 
parties shall bear their own costs throughout. Re¬ 
vision is allowed and the suit is dismissed. 

V.S.B. Revision allowed. 


(C. N. 10.) 
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(GWALIOR BENCH) 

SH1NDE AND DIXIT JJ. 

Anand Bihari Mishra, Applicant v. Ram 
Sahay, Non-Applicant. 

Misc. Appln. No. 3 of 1950, D/- 12-10-1951. 

(a) (Madhya Bharat) Interim Legislative 
Assembly Act (XXIII (23) of 1949), Ss. 3, 4— 
Continuance of Act after Constitution 

The Rulers, who were party to the Covenant, 
agreed by the Supplementary Covenant to 
adopt and enforce the Constitution of India in 
Madhya Bharat. The substitution has the effect 
that Para. ( 1 ) of Art. X of the old Covenant 
has never been in existence. As the legislature 
is to be subject to the provisions of the Coven¬ 
ant according to S. 3 of the Interim Legisla¬ 
tive Assembly Act, S. 4 has become superflu¬ 
ous and inoperative. These provisions of Ss. 3 
and 4 of the Interim Legislative Assembly Act, 
therefore, are not inconsistent with any provi¬ 
sions of the Constitution and offer no bar to 
the continuance of the Interim Legislative As¬ 
sembly Act under Art. 372 of the Constitution. 
The Act was passed by a competent authority 
before the commencement of the Constitution 
and has not been previously repealed. Hence it 
continues in force even after the commence¬ 
ment of the Constitution. (Para 6) 

(b) Constitution of India, Art. 38 5 — Elec¬ 
tion of new president — Necessity. 

Under Art. 385 the old body is to continue to 
exercise the powers under the Constitution. The 
body functioning as the legislature includes 
even the speaker. Object of the article is to 
import into the Union the old legislative 
machinery i n Part B States lock, stock and 
barrel. Besides the Interim Legislative Assem¬ 
bly Act has continued in force under Art. 372 
Hence the President elected under the Interim 
Legislative Assembly Act also continues ipso 
J act0 - (Para 6) 

(c) Constitution of India, Arts. 178, 385 — 
Applicability of the Art. 178. 
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Article 178 is attracted only when a legisla¬ 
tive Assembly is constituted under the provi¬ 
sions of the Constitution. Article 385 purports 
f o continue the old legislative body as a whole. 
Hence Art. 178 has no application in such a 
case. (Para 8) 

<d) Constitution (Removal of Difficulties) 
Order Ho. II — Coming into force of — Gene¬ 
ral Clauses Act (1897), S. 5 (3). 

The Order came into force immediately on 
Vie expiration of 25th January 1950 and not 
after 10 a.m. on 26th January 1950 when the 
President took the oath. AIR (37) 1950 Cal 
274, AIR (37) 1950 Pat 265. Ref. (Para 9) 
Anno : G. C. Act, S. 5, N. 1. 

(e) Constitution of India, Art. 392 — Diffi- 
cuhy — Test to be applied. 

Article 392 gives power to the President to 
remove the difficulties. Naturally it is the Pre¬ 
sident who has to decide whether there is a 
difficulty or not. Hence it is the subjective test 
and not the objective test that is to be applied. 
If the President is of the opinion that there 
was a difficulty, he certainly could issue an 
Order under Art. 392. (Para 11) 


{/) Constitution of India, Art. 392 — ‘'Modi¬ 
fication" — What constitutes. 

The word ‘modify‘ conveys the sense of a 
partial change and not a complete change. Now 
although the Constitution (Removal of difficul¬ 
ties) Order No. II states that “for Art. 178 sub¬ 
stitute the following", in actual fact the sub¬ 
stituted form is only a modification of Art. 178. 
All that the Order does is to dispense with the 
first part and retain the latter. The adaptation 
of Art. 178 is only by a modification. (Para 12) 

(g) Constitution of India, Art. 392 — Power 
under — Extent of. 

It cannot be said that under Art. 392 power 
of adaptation is given only to remove difficul¬ 
ties in relation to the transition from the provi¬ 
sions of the Government of India Act 1935 to 
the provisions of the Constitution. The langu¬ 
age clearly shows that the power is general. 
The mention of one particular instance in 
which it can be used does not circumscribe it. 

(Para 13) 


(h) Constitution of India, Art. 188 — Ap¬ 
plicability. 

Article 188 is essentially meant to apply to 
•legislatures constituted under the Constitution. 
It does not apply to old legislatures continued 
by virtue of Arts. 372 and 385. If the members 
of the speaker had taken oath in accordance 
with the provisions of Interim Legislative As¬ 
sembly Act, they can validly continue to he 
members or speaker of the said Assembly even 
after the commencement of the Constitution. 

(Para 15) 

(i) Constitution of India. Arts. 188, 226 — 
Refusal to take oath — Information in the 
nature of quo warranto — Interim legislative 
Assembly Act (XXIII (23) of 1949), S. 11. 

If the oath under Art. 188 is 7iot taken, a 
member does not cease to be a member The 
penalty is prescribed in Art. 193. Under S. 11 
-of the Interim Leoislative Assembly Act also 
the Government has been given a discretion 
to declare his sent vacant. But failure to make 
the oath does not ipso facto render his seat 
vacant. In these circumstances even if a mem¬ 
ber did not take the requisite oath an informa¬ 
tion would he futile in its results and hence 


no information in the nature of a quo warranto 
icould lie. (Para 16) 

(j) Constitution of India, Art. 226 — Infor¬ 

mation in the nature of quo warranto — Office 
of speaker. (Per Shinde J.) Information in the 
nature of quo warranto can be issued in res¬ 
pect of the office of the speaker of Legislative 
Assembly as that office satisfies the requisite 
conditions. (Para 20) 

(k) Constitution of India , Art. 302 (1) — 

*•Whether by way of modification, addition or 
omission”. 

(Per Dixit J.) The words “whether by way 
of modification, addition, or omission ” in 

Art. 392 (?) arc sufficiently comprehensive to 
include an adaptation by way of substitution. 
For. after all, substitution of one Article of the 
Constitution by another is in substance nothing 
hut an omission of one Article and the addition 
in its place of another. (Para 33) 

(l) Constitution of India, Art. 392 (1) — 
Transition — Madhya Bharat State. 

(Per Dixit J.) During the period from 15-8- 
47 to 2G-1-50 , the transformation in the status 
of Madhya Bharat state , as of other former 
Indian Slates , from that of an Acceded State 
to the Dominion of India to a state specified 
in Part B of the First Schedule of the Consti¬ 
tution . the transition is from the provisions of 
the Government of India, Act , 1935 to the 
provisions of the Constitution, by virtue of the 
Instruments of Accession executed by the 
Rulers of the Indian States and subsequently 
by the Raj Pramukhs and subject to their 
terms , the Governor General of India, the 
Dominion Legislature, the Federal Court, and 
the other Dominion Authorities exercised in 
relation to the States and in respect of the 
matters mentioned in list I and List 111 of the 
Seventh Schedule of the Government of India, 
the functions that were vested in them by or 
under the Government of India Act, 1935. 

(Para 34) 

(m) Interpretation of Statutes Constitu¬ 
tion Statutes - Ciuil P. C. (1908) Pro. 

(Per Dixit J.) Where the words of an 
Article of the Constitution are plain, eff ect 
must be given to them. The Court would not 
be justified in depriving the words of their 
only proper meaning in order to give effect 
10 some intention of the framers of the Con- 
stitution which they omitted to express. The 
Court is not entitled to read words into an 
article unless there is some clear reason for 
it in the Constitution itself. (Para sn 

Anno : C. P. C., Pre. N. 7. 

(n) Constitution of India, Art. 3/2 E.rpla- 

nation III — Applicability — Explanation not 
applicable to Interim Legislative Assembly Act 
(XXIII (23) of 1949). ( par “ 3) 

(o) Constitution of India. Art. 188 “Ac- 
tording to the form" — Meaning of. 

(Per Dixit J.) The express.on accordnig to 

“hi "» «.«. <”• ’7C % 

article 
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(p) Constitution of India, Art. 212 Juris- 
diction of Court, 

(Per Dixit .J.)— The validity of the proceed¬ 
ings of the Legislature can be called in ques¬ 
tion on a ground other than the ground of an 
irregularity of procedure. Thus, the proceedings 
would not be protected if they are held in defi¬ 
ance of the provisions of the Constitution or 
by exercising some powers which the Legis¬ 
lature under the' Constitution does not possess. 

(Para 43) 

(q) Constitution of India, Art. 194 — Privi¬ 
leges of members — Extent of. 

(Per Dixit J.)— Under Art. 194 , the powers, 
privileges, and immunities of State Legisla¬ 
tures and their members are not absolute. 
They are subject to the provisions of the Con¬ 
stitution and are modified by the fundamental 
principle that it is the Constitution which is 
Supreme and not the Legislature. It cannot, 
therefore , be inferred from the possession of 
certain powers and privileges by the House of 
Commons of the Parliament of the United 
Kingdom , that the like powers necessarily 
belong to the Legislatures under the Consti¬ 
tution. If a power or privilege claimed by the 
Legislature is clearly repugnant to the Consti¬ 
tution, then, notwithstanding the fact that it is 
one which the House of Commons enjoyed at 
the commencement of the Constitution, it must 
be denied to the Legislatures. (Para 43) 

(r) Constitution of India, Arts. 188, 212 — 
Failure to take oath — Jurisdiction of Court 
to interfere. 

(Per Dixit J.) : If the speaker has not taken 
an oath in conformity with Art. 188, it is for 
the Legislature to prevent him from taking his 
seat and performing the duties and exercising 
the powers of the Speaker and the High Court 
has no jurisdiction to interfere in this ma f er 
falling within the ambit of the internal affairs 
of the House. (Para 44) 

(s) Constitution of India, Arts. 212, 385 — 
Question regarding status of member — Juris¬ 
diction of Court. 

(Per Dixit J. )— Under the Constitution, it is 
the duty of the High Court faithfully to ex¬ 
pound and give effect to it according to its 
awn terms. The question as to the legality of 
the continuance of a person in the office of 
speaker under Art. 385 is not one relating to 
the internal affairs of the Assembly. The ques¬ 
tion raised is one of declaring the status of a 
person on the interpretation of the Constitu¬ 
tion and the High Court can declare whether 
under the Constitution a person has or has not 
the status of the Speaker of the Assembly. 

• • - . (Para 46) 

(t) Constitution of India, Art. 226 — Order 
restraining peson acting in an office. 

(Per D'xit J)— Quite anart from the princi¬ 
ples of English Law governing the issue of a 
wnt of quo warranto . it is clear from the wide 
scope of Art. 226 that the High Court has the 
poiver to issue an order restraining any person 
acting in an office in which he is not entitled 
to act and also, if the case so requires declar¬ 
ing the office vacant , where the office said 
to be usnroed, has been created by the Cons’ir 
tution itself with certain functions and duties 
attached to it. AIR (38) 1951 Madh B 121 , 
FB. Rel. on. (Para 47) 

K. A. Ch*+a 7 e Advocate General, f^r inter- 
the , St ?, t€ °f Madhya Bharat; Shiv Dayal, 

jor won-AppHcant. 
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Cases referred to : 

(Arranged in order 
Courts chronologically. 


of Courts, and in the 
List of foreign cases' 


referred to comes after the Indian Cases). 

(’50) AIR (37) 1950 Cal 274 : (51 Cri L J 

1110 S B) (Prs 9, 39) 

(’51) AIR (38) 1951 Madh B 121 : (52 Cri 

L, J 1305 F B) (fr 47) 

(’50) AIR (37) 1950 Orissa 157 : (51 Cri L J 

1189 F B) (Pr 39). 

(’50) AIR (37) 1950 Pat 265: .(51 CrLJ 1081) 

(Prs 9, 39) 

(’50) 5 D L R (Tr) 402 : (AIR (39) 1952 

Tran-C 66) (Prs 14, 38) 

(1916) 1 K B 595 : (85 LJKB 630) (Pr 47) 

(1935) 1 K B 594 : (104 LJKB 244) (Pr 40). 

(1851) 17 QB 149 : (117 E R 1238) (Pr 47) 

(1884) 12 QBD 271 : (53 L J QB 209) 

(Prs 40, 45) 

SHINDE J.:' The petitioner Shri Anand 
Bihari Mishra advocate and member of the 
Interim Legislative Assembly Madhya Bharat 
has filed this petition for the issue of an in¬ 
formation in the nature of quo warranto 
against Shri Ramsahai to enquire by what 
authority he supported his claim to the office 
of a speaker of the., .Legislative Assembly of 
Madhya Bharat in order that the right to the 
office may be determined. The petitioner alleges 
that the body functioning immediately before 
the Constitution of India as the Legislative 
Assembly of Madhya Bharat was the Legisla¬ 
tive Assembly constituted under the Interim 
Legislative Assembly Act No. 23 of 1949. Shri 
Ramsahai was holding the office of a president 
of that Assembly. On the commencement of 
the constitution on 26th January, 1950 Inte¬ 
rim Legislative Assembly Act terminated and 
as Art. 385 of the Constitution of India does 
not make any provision for the President to 
continue as Art. 382 of the Constitution does, 
Shri Ram Sahai had no right to be the speaker 
of the Legislative Assembly of Madhya Bha¬ 
rat. Nevertheless the counter-petitioner had, 
since the commencement of the constitution, 
occupied and continues to occupy the speaker’s 
chair. Shri Ram Sahai has also not made and 
subscribed the oath required by Art. 188 of 
the Constitution of India. This conduct of Shri 
Ram Sahai amounts to an illegal usurpation 
of a public office. 

(2) In order to fully appreciate the force of 
Mr. Anand Bihari’s arguments it is necessary 
to outline the history of the Madhya Bharat 
Legislature immediately before the' advent of 
the Constitution. 

(3) The Rulers of Gwalior, Indore and cep- 
tain other States in Central India entered into 
a Covenant whereby .they united their terri¬ 
tories in one State with.a common Executive 
Legislature and judiciary and named -it “The 
United State of . Gwalior,' Indore and" Malwa” 
(Madhva Bharat). By this Covenant which was 
entered into in 1948, the Rulers agreed to make 
over the administration of their States to the 
Rai Pramukh at the latest' by the 1st of July 
1948. Article X of the said Covenant provided 
for the formation oL a Constituent Assembly 
to frame a constitution for Madhya Bharat. 
The said Article ajso provided for the consti¬ 
tution of an Interim Legislative Assembly 
whirii was to be‘'dissolved automatically on the 
formation of the Constituent Assembly. In pur¬ 
suance of this article first an Interim Legisla¬ 
tive Assembly. Ordinance and then the Interim 


*• 


84 Madhya Bharat Anand Bihari v. Ram Sahay (Shinde J.) 


A-I.B. 


iLegislative Assembly Act No. 23 of 1949 were 
I enacted. Later on the original Covenant was 
Imodified by a supplementary Covenant and it 
was agreed that the Constitution of India 
adopted by the Constituent Assembly of India 
would be the Constitution for the United State 
of Madhya Bharat. Suitable consequential 
amendments in the original Covenant were also 
made by this supplementary Covenant. 

(4) Mr. Anand Bihari contends that at mid¬ 
night on the 25th January, 1950 the Interim 
Legislative Assembly Act No. 23 of 1949 ceased 
to be operative and as Art. 385 does not make 
any provision for the speaker to continue as 
Art. 382 does, Mr. Ram Sahai, the President of 
the Interim Legislative Assembly, ceased to be 
the President of the New Legislature formed 
under the Constitution. He further contends 
that the President of India took the oath at 
about 10 a.m. and hence the Constitution (Re¬ 
moval of Difficulties) Order No. H issued on 
the 26th January 1950 could only be issued 
after 10 a.m. There was thus a vacuum left 
from the mid-night till 10 aun. during which 
period original Art. 178 came into force. Hence 
the Madhya Bharat Legislature should have 
elected a speaker as enjoined by Art. 178. 

(5) Article 372 lays down that: 

“Notwithstanding the repeal by this Con¬ 
stitution of the enactments referred to in 
Art. 395 but subject to the other provisions 
of this Constitution all the law in force in 
the territory of India immediately before the 
commencement of this Constitution shall 
continue in force therein until altered or re¬ 
pealed or amended by a competent Legisla¬ 
ture or other competent authority.” 

Exception I defines the expression “law in 
force.” It says: 


“The expression ‘law in force’ in this article 
shall include a law passed or made by a 
Legislature or other competent authority in 
the territory of India before the commence¬ 
ment of this Constitution and not previous¬ 
ly repealed, notwithstanding that it or parts 
of it may not be then in operation either at 
all or in particular areas.” 

It is clear that all the law in force in the terri¬ 
tory of India immediately before the commence¬ 
ment of the Constitution is to continue in force 
until altered or repealed subject to the provi¬ 
sion of the Constitution. For instance, if any 
provision of the law in force is inconsistent 
with any provision of Part III, it will be void 
under Art. 13 (1). Three inconsistencies have 
been pointed out in the Interim Legislative Act 
by the petitioner. One is that the Act lays 
down that it is to be subject to the provisions 
of the Covenant (Vide S. 3 of the Interim 
Legislative Assembly Act); the other is that 
the legislature is to consist of the Raj Pra- 
mukh and the Assembly (Vide S. 3 of the Inte¬ 
rim Legislative Assembly Act); the third is 
that the Assembly is to be dissolved on the 
formation of the Constituent Assembly refer¬ 
red to in Para. 1 of «he Art. X of the Coven¬ 
ant (Vide S. 4 of the Interim Legislative As¬ 
sembly Act). It is true that the Interim Legis¬ 
lative" Assembly is to be subject to the provi¬ 
sions of the Covenant But that Provision has 
not been shown to offend against.any' provi- 
cion of the Constitution. Art. 2.8 (.) la>s 
do wn i 

“For every State there shall be a Legislature 
which shall consist of the Rajpranuflch and; 


(a) in the State of Mysore, two houses- 

(b) in other States, one Houses.” 

Far from being inconsistent, it is actually in 
keeping with the provision of the Constitution 
Section 4 of the Interim Legislative Assembly 
Act lays down the duration of the Legislature 
Shri Anand Bihari is obviously unaware of the 
fact that this section is no longer in force. The 
original Covenant has been modified by a sup¬ 
plementary Covenant. Article 1 of this Sup¬ 
plementary Covenant is as follows: 

“Article I. Notwithstanding anything con- 4 
tained in the original Covenant, the Consti¬ 
tution of India adopted by the Constituent 
Assembly of India shall be the Constitution 
for the United State of Madhya Bharat, and 
shall be enforced as such in accordance with 
the tenor of its provisions; and accordingly 
all references in the original Covenant to the 
Constitution framed thereunder shall be con¬ 
strued as references to the constitution of 
India.” 

Article II reads thus: 

“Article II. 

In Art. X of the original covenant: 

(a) for paragraph (1), the following para¬ 
graph shall be substituted and shall be deem¬ 
ed always to have been substituted, namely: 
“(1) There shall be a Legislature for the 

United State consisting of the Raj Pra- 
mukh and a Legislative Assembly”, and 

(b) in paragraph (3) for the words be¬ 
ginning with the words “Upon the formation” 
and ending with the words “assent of the 
Rajpramukh”, the words “Until the com¬ 
mencement of the Constitution of India” shall 
be substituted, and the words “or as the case 
may be. the Constituent Assembly” shall be 
omitted” 

Article III reads thus: 

“Article III. ’ __ 

Schedule III to the original Covenant shall 
be omitted.” - 

It is evident that the Rulers, who were party 
to the Covenant agreed by this Supplementary! 
Covenant to adopt and enforce the Constitution! 
of India in Madhya Bharat. Paragraph 1 article! 
X of the Covenant now reads as follows: 

“There shall be a Legislature for the United 
State consisting of the Raj Pramukh and a 
Legislative Assembly.” 

The supplementary Covenant also predicates 
that this paragraph shall be deemed always to 
have been substituted. This substitution has 
the effect that para. (1) of Article X of the old 
Covenant has never been in existence. As the 
legislature is to be subject to the provisions of 
the Covenant according to S. 3 of the Interim 
Legislative Assembly Act, S. 4 has become 
superfluous and inoperative. These provisions 
of Ss. 3 and 4 of the Interim Legislative As¬ 
sembly Act. therefore, are not inconsistent with 
any provisions of the Constitution and offer no 
bar to the continuance of the Interim Legis¬ 
lative Assembly Act under Art. 372 of the Con¬ 
stitution. The Act was passed by a competent 
authority before the commencement of the 
Constitution and has not been previously re¬ 
pealed. Hence it continues in force even after 
the commencement of the Constitution. 

(6) Having thus come to the conclusion that 
the Interim Legislative Assembly Act still con¬ 
tinues in force, other contentions of Mr. Anand 
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R jhari are deprived of much of their force. I 
shall however; deal with them one by one. 

^ntiMhl^ouse°or°Houses of the Legislature 
of a State specified in Part B of the Fast 
Schedule has or have been duly constituted 
and summoned to meet for the first session 
under the provisions of this Constitution, the 
body or authority functioning immediately 
before the commencement of this Constitution 
as the Legislature of the corresponding 
Indian State shall exercise the powers and 
perform the duties conferred by the provi¬ 
sions of this Constitution on the House or 
Houses of the Legislature of the State so 
specified.” . 

It lays down that until the House of the Legis¬ 
lature has been duly constituted and summon¬ 
ed to meet for the first session under the pro¬ 
visions of this constitution, the body or autho¬ 
rity functioning immediately before the com¬ 
mencement of this constitution as the Legisla¬ 
ture shall exercise the powers and perform the 
duties conferred by the Constitution on the 
House of the Legislature of the State. This 
article makes it abundantly clear that the body 
functioning as the Legislature is to exercise 
the power and perform duties conferred 
by the Constitution. This article does not 
contemplate creating a new body under 
the Constitution to function as the Legisla¬ 
ture. It continues the old one; but it has been 
empowered to function as the legislature under 
the constitution until the legislature is duly 
constituted under the provisions of the consti¬ 
tution. The question of electing a speaker, 
therefore, does not arise at all. The old body is 
to continue to exercise the powers under the 
constitution. The wording of Art. 382 is differ¬ 
ent. It says the House or Houses of the Legis¬ 
lature shall exercise the powers, The House of 
the Legislature may or may not include a 
speaker. Besides as the Government of India 
Act of 1935 and the Indian Independence Act 
of 1947 by which these legislatures were consti¬ 
tuted were repealed, it was necessary to provide 
for the continuance of the speaker in Part A 
States. Article 385 states that the body or au- 
thoriy functioning as the legislature is to exer¬ 
cise the powers under the constitution. The 
body functioning as the legislature includes, in 
my opinion even the speaker. Article 385 deals 
with different kinds of legislative bodies. It pur¬ 
ports to deal with legislative bodies which may 
be elected, semi-elected or nominated. In such 
legislative bodies the speaker may be elected 
or nominated by a Ruler. Consequently the 
article contemplates continuing legislatures as 
they were constituted. Its object is to import 
into the Union the old legislative machinery 
in Part B States lock, stock and barrel. Besides 
the Interim Legislative Assembly Act has con¬ 
tinued in force under art. 372 as already sta¬ 
ted. Hence the President elected under the Act 
also continues ipso facto. This argument has, 
therefore, no force. 

(7) I would like to clear one point before 
proceeding to consider other contentions urged 
by Mr. Anand Bihari. The petitioner firgned that 
the legislature contemplated by Art. 385 is a 
new legislature and it is this new legislature that 
“ ^PdWered to exercise the powers under the 
constitution. This argument, in the face of the 
clear wording Of article 385, is not finable. The 
^create a new legislature. It 
fowei te the old legislature to exercise 
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powers under the constitution. The opening 
words 

“until the House or Houses of the legislature 
of a State specified in Part B of the First 
Schedule has or have been duly constituted 
and summoned to meet for the first session 
under the provisions of this constitution” 
taken along with the words 
“the body or authority functioning immedia¬ 
tely before the commencement of this consti¬ 
tution as the legislature of the corresponding 
Indian State” 

make it amply clear that it is the old legisla¬ 
ture that is continued. Besides if the article 
had contemplated constituting a new legisla¬ 
ture under the constitution, it was unnecessary 
to state that it shall exercise the powers given 
by the constitution. On the contrary confer¬ 
ment of powers under the constitution denotes 
that it is the old legislature that is contempla¬ 
ted by article 385. 

(8) The next contention put forward by Mr. 
Anand Bihari is that the Constitution (Removal 
of Difficulties) order No. II issued on the 26th 
January, 1950 came into force after 10 A. M. 
and thus left a vaccum from mid-night till 
10 A. M.; as the constitution came into force at 
midnight, article 178 became operative; hence 
the Interim Legislative Assembly should have 
elected a speaker. This argument proceeds on 
the assumption that the Interim Legislative As¬ 
sembly Act or S. 8 of the said Act, which pro¬ 
vides for the election of a President, ceased to 
operate. As already pointed out the Interim 
Legislative Assembly Act continues in force 
even after the commencement of the constitu¬ 
tion. Section 8 of the said Act also continues 
in force as it is not repugnant to any of the 
provisions of the Constitution. Article 178 is 
attracted only when a Legislative Assembly is 
constituted under the provisions of the consti¬ 
tution. Article 385 purports to continue the old 
legislative body as a whole. Hence article 178 
has no application. 

(9) The argument that the Constitution 
(Removal of Difficulties) Order No. II came 
into force after 10 A. M. is also fallacious. Arti¬ 
cle 380 provides that such person as the Con- 
stitoent Assembly of the Dominion of India 
shall have elected in that behqlf shall be the 
President of India until a president has been 
elected, in accordance with the provisions con¬ 
tained in chapter 1 of Part V and has entered 
upon his office. This clearly lays down that a 
person elected by the Constituent Assembly of 
the Dominion of India is to be the President of 
India. The article prescribes no restrictions 
such as taking of oath as laid down in Art 60 
of the Constitution. The Constitution (Removal 
of Difficulties) Order No. I however lays down 
that the person elected shall, before entering 
upon his office, make and subscribe the oath 
prescribed in Art. 60. Consequently the Presi¬ 
dent has to take the oath before entering upon 
his office. Article 367 however provides for the 
contingency. This article makes the General 
Clauses Act of 1897 applicable to the Constitu¬ 
tion. Section 5 (3) of the General Clauses Act 
states that unless the contrary is expressed a 
central Act or Regulation shall be construed as 
coming into operation immediatedly on the ex¬ 
piration of the day preceding its commence- 
ment. Tlus implies that the Constitution (Re> 
mbval of Difficulties) Order No. II issued on 

26th Japuafy, 1956 came into force imme- 
di&fMy {m the expiration $f the 25$. In this 
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view of the matter there is no vaccum left. The 
petitioner referred us to ‘Sunil Kumar Bose v. 
Tne Cnief Secy, to the Govt, ot West Bengal', AIR 
(37) 1950 Cal 274 and Brahmesnwar Prasad v. 
State of Bihar*, AIR (37) 1950 Pat 265. In both 
the cases their Lordships of the Calcutta and 
Patna High Court were dealing with provisions 
of enactments, which were void because of their 
repugnancy to the constitution. They had held 
that as the president could make no valid order 
until after 10-15 A. M. on the 26th (when he 
took the oath), the subsequent order could not 
vivify the Act, which had become void simul¬ 
taneously with the constitution coming into 
force. Both these decisions do not apply to the 
present case as none of the provisions of the 
Interim Legislative Assembly Act had become 
void because of repugnancy. 

(10) The Constitution (Removal of Difficul¬ 
ties) Order No. II provides that for Art. 178 
substitute: 

“178. The speaker and the Deputy Speaker 
of the Legislative Assembly: So often as the 
office of the speaker or Deputy speaker of the 
Legislative Assembly of a State becomes 
vacant, the Assembly of a State becomes 
thereof to be its speaker or Deputy speaker, 
as the case may be.** 

This provision is to be construed to have come 
into force at midnight on the 25-1-1950 by 
virtue of S. 5 of the General Clauses Act. What 
this order in effect did is to delete the first por¬ 
tion of Art. 178 and to retain the last one. As 
that part of the article, which requires a Legis¬ 
lative Assembly to choose a speaker, is not in 
force from the midnight of the 25th, the argu¬ 
ment of the petitioner falls to the ground. Elec¬ 
tion of a speaker is to be held only when there 
is a vacancy. Therefore even if it be conceded 
that article 178 is applicable to the Interim Le¬ 
gislative Assembly, election of a speaker is not 
necessary as the office has not fallen vacant. 

(11) The petitioner also contends that the 
President had no power to issue the Constitu¬ 
tion (Removal of Difficulties) Order No. II. He 
argues that in issuing the said order he has ex¬ 
ceeded t^e power conferred by Art. 392 of the 
Constitution. His first objection is that there 
was no difficulty to remove and hence dhe 
Order should not have been issued. Article 392 
runs thus: 

“1. The President may, for the purpose of re¬ 
moving any difficulties, particularly in rela¬ 
tion to the transition from the provisions of 
the Government of India Act, 1935, to the pro¬ 
visions of this Constitution, by order direct 
that this Constitution shall, during such pe¬ 
riod as may be specified in the order, have 
effect subject to such adaptations, whether 
by way of modification, addition or omission, 
as he may deem to be necessary or expe¬ 
dient”. 

The question is whether a subjective test or an 
objective test is to be applied to see whethei 
there is a difficulty or not. Article 392 gives 
power to the President to remove the difficul¬ 
ties. Naturally it is the President who has to 
decide whether there is a difficulty or not. 
Hence it is the subjective test that is to be 
applied. If therefore the President was of the 
opinion that there was a difficulty, he certainly 
could issue an order under Art. 392. This ob¬ 
jection, therefore, has no force. 

(12) Another objection to the issue of the 
order is that the President substituted a new 


article for the original Art. 178 which he has 
no power to do under Art. 392. Mr. Anand 
Bihari argues that adaptations can be made only 
by modification, addition or omission; but not 
by substitution. The word modify conveys the 
sense of a partial change and not a complete 
change. Now although the Constitution (Re- 
moval of Difficulties) Order No. II states that 
for Art. 178 substitute the following, in actual 
fact the substituted form is only a modification 
of Art. 178- As already stated in the earlier 
part of this judgment, all that the order does is 
to dispense with the first part and retain the 
latter. The adaptation of Art. 178 is only by a 
modification. Consequently there is no room for! 
this objection. 

(13) The last objection to the issue of the 
Order is that under Art. 392 power of adaptation 
is given only to remove difficulties in relation 
to the transition from the provisions of the 
Government of India Act, 1935 to the provisions 
of this Constitution. Article 392 has already 
been reproduced. It says the president may, 
for the purpose of removing any difficultiei 
‘particularly* in relation to the transition from 
the provisions of the Government of India Act 
1935 to the provisions of this Constitution, by 
order direct etc. etc. This language clearly 
shows that the power is general. The mention 
of one particular instance in which it can be 
used does not circumscribe it. Hence this ob¬ 
jection also cannot be accepted. 

(14) The first contention, therefore, cannot 
be accepted. The Constitution has actually pro¬ 
vided bv Art. 372 for the continuance of all 
laws in force as long as they are not repugnant 
to any of the provisions of the Constitution. 
Consequently there is no doubt that the Inte¬ 
rim Legislative Assembly Act of 1949 continu¬ 
ed in force even after the commencement of 
the constitution. The Interim Legislative As¬ 
sembly Act therefore continued even after the 
commencement of the constitution. Article 385 
empowers the old legislatures to exercise powers 
under the Constitution. As Art. 385 intend¬ 
ed to continue the entire legislative machinery, 
it was not necessary to elect a speaker on the 
commencement of the constitution. 

Art. 178, by virtue of which election is claimed, 
being no longer in force since the inception ol 
the constitution, election cannot be claimed 
under Art. 178. The objections to the \ssue of 
the Constitution (Removal of Difficulties) Order 
No. II are devoid of any force. In ‘A. Nesamony 
v. T. M. Varghese’, 1950 DLR (Tr) 402, Govinda 
Piilai J. observed as follows: 

“After a careful consideration of the several 
provisions of the Constitution of India and 
the subsequent orders passed by the Presi¬ 
dent by virtue of the powers vested t 9 him 
under the provisions of the Constitution it 
does not apear to me that the absence of a 
provision in Art. 385, Constitution of India 
for the continuance of the speaker of tne 
Legislative Assembly of Travancore-Cochin 
State would in any wa.v affect his contl ™> 
ance as such. The provision? relating to the 
same in Arts. 379 and 382 were necessitated 
because of the repeal of the Acts of 1935 and 
1947 referred to already. 

The first contention, therefore, must be rejected. 

(15) The second contention of the petitioner 
is that Shri Ram Sahai did not take the requi¬ 
site oath and hence his occupation of the office 
is illegal. Article 188 lays down that every 
member of the Legislative Assembly shall be- 
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tflkiD g his seat make and subscribe be- 
w heGovernor an oath or affirmation ac- 
coSinl to the form set out lor the purpose in 
the Third Schedule. This article is esseritially 
‘"f-A to apply to legislatures constituted under 
Se ConstiEn. to my judgment it iloss not 
nnnlv to old legislatures contmued by virtue 
of Arts 372 and 385. As already stated it was 
the old legislative machinery which was con¬ 
tinued and was empowered to exercise powers 
under the Constitution. Besides under Art. 372 
the Indian Legislative Assembly Act of 1949 con¬ 
tinued in force. If the members or the speaker 
had taken oath in accordance with the provi¬ 
sions of that Act, they can yalicUy contmue to 
be members or speaker of the said Assembly 
even after the commencement of the Constitu 
tion. It may also be mentioned here that Shn 
Ram Sahai actually did take the oath. *j e 1°-°£ 
the oath in the form prescribed in the third 
schedule with the modification that mstead of 
calling himself a member he called himself a 
speaker. There is no special form prescribed for 
a speaker in the Constitution. This contention, 
therefore, has no substance. 

(16) Even if it be conceded that Shn Ram 
Sahai did not take the requisite oath, can a rule 
for information in the nature of quo warranto 
be issued? If the oath is not taken, a member 
does not cease to be a member. The penalty 
is prescribed in Art. 193. It states that a mem¬ 
ber, who, without complying with the require¬ 
ments of Art. 188, sits or votes, shall be liable 
in respect of each day on which he so sits or 
votes to a penalty of Rs. 500/-. Section 11 of 
the Interim Legislative Assembly Act lays down 
that if a member fails to make the oath, the 
Government may by notification in the Gazette 
declare his seat vacant. Under the Interim Le¬ 
gislative Assembly Act the Government has 
been given a discretion to declare his seat 
vacant. But failure to make the oath does not 
ipso facto render his seat vacant. In these cir¬ 
cumstances an information would be futile in 
its results and hence no information in the na¬ 
ture of a quo warranto would lie. 

(17-20) The learned Advocate General opposes 
the petition on the ground that the office of the 
speaker is not an office under the Crown i.e. 
the 'Executive; hence no information in the 
nature of quo warranto would lie. An informa¬ 
tion in the nature of quo warranto will lie in 
respect of any particular office when that office 
satisfies the following conditions: (1) The office 
must have been created by charter ffom the 
Crown or by Statute. (2) The duties of the 
office must be of a public nature. (3) The office 
must be one the tenure of which is permanent* 
in the sense of not being terminable at pleasure. 
(4) The person proceeded against has been in 
actual possession and user of the particular 
office In question (Vide Halsbury’s Laws of 
England, Vol. X 1909 Edn. pages 129 and 130 
and 131). The office of the speaker has been 
created by statute. Article 178 of the Consti¬ 
tution and S. 6 of the Interim Legislative As¬ 
sembly Act of Madhya Bharat provide for it. 
That the duties of the office of a speaker are 
of a public nature is not disputed by the 
Advocate General. The third and the fourth 
requisite conditions are also fulfilled in the 
present case. In "these circumstances the ob¬ 
jection of the Advocate General cannot be 
sustained;. 

(21) In the result I see no ground to con¬ 
firm the rule. The rule is, therefore, discharged 
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and the petition is dismissed with costs. Advo¬ 
cate’s fee is assessed as Rs. 100/-. 

(22) DIXIT J.: This is a petition under 
Art 226 of the Constitution of India for the 
issue of a writ in the nature of quo warranto 
against the non-applicant Shn Ram Sahay to 
show cause as to by what authority he is func¬ 
tioning as the Speaker of the Madhya Bharat 
Legislative Assembly and is exercising and 
performing the powers, duties and functions 
which may be performed or exercised by the 
Speaker under the Constitution, and for the 
issue of an injunction restraining the non-ap- 
plicant from functioning as the Speaker and 
exercising and performing the powers, duties 
and functions of the Speaker. The petitioner 
is an Advocate of this Court and a member of 
the Madhya Bharat Legislative Assembly. He 
states in his application that just before the 
commencement of the Constitution he and the 
opponent Ram Sahay were members of the 
Legislative Assembly constituted under the 
Covenant entered into on 22-4-1948 by the 
Rulers of Gwalior, Indore and certain other 
States of Central India for the formation of 
the Madhya Bharat and that the non-applicant 
Ram Sahay was also the Speaker thereof; that 
this Assembly is, now under Parts VI and VII, 
the Constitution of India, the Madhya Bharat 
State Legislature and is empowered under 
Art. 385 of the Constitution to exercise the 
powers and perform the duties conferred by 
the provisions of the Constitution on the Legis¬ 
lature of the State; that under Art. 178, the 
State Legislature is required to choose a mem¬ 
ber of the Assembly to be the Speaker thereof 
and that every member of the Assembly has, 
before taking his seat, to take an oath or affir¬ 
mation according to the provisions of Art. 188; 
but that after the commencement of the Con¬ 
stitution no such election of the Speaker has 
been held and that the opponent Ram Sahay 
has not taken an oath or affirmation in the 
prescribed form and has thus illegally usurped 
the office of the Speaker. The petitioner, fur¬ 
ther, states that he questioned the legality of 
the non-applicant’s continuance as the Speaker 
by raising a point of Order in the Assembly, 
but that th e objection was overruled by he 
non-applicant. He, further, says that he ad¬ 
dressed letters to the Raj Pramukh, the Minis¬ 
ter for Law and Justice and the opponent him¬ 
self seeking redress before approaching this 
Court for a remedy under Art. 226. 

(23) In his return to the rule nisi issued by 
this Court, Shri Ram Sahay does not say that 
after the coming into force of the Constitu¬ 
tion, the Legislature elected him as its Speaker. 
He, however, opposes the petition on the 
grounds (1) that as he was the duly elected 
Speaker of the Assembly before the com¬ 
mencement of the Constitution he is entitled 
under the provisions of the Constitution to con¬ 
tinue in the office and to exercise the powers 
and perform the duties of the Speaker; (2”) that 
the matter of the election of a Speaker and of 
his continuance as the Speaker is one exclu¬ 
sively pertaining to the internal affairs of the 
Legislative Assembly and that this Court is 
precluded from enquiring whether the continu¬ 
ance of the non-applicant as the Speaker of 
the Assembly is legal; (3) and that as he holds 
no office under the Government or any office 
similar to what may be described as an office 
under the Crown, a writ in the nature of quo 
warranto cannot be issued against him and he 
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cannot be ousted in these proceedings from the 
office, which he is holding. 

(24) Before stating the contentions of the 
parties, it seems to me necessary to narrate 
certain material facts and to refer to the pro¬ 
visions of the Constitutions, relevant to the 
matter before us. In April 1948. the Rulers of 
Gwalior, Indore and certain other States in 
Central India entered into a Covenant for the 
formation of the United State of Gwalior, Indore 
and Malwa (Madhya Bharat). The Covenant 
contained provisions for the Union and inte¬ 
gration of the several States into one United 
State and made the present Ruler of Gwalior, 
the Raj Pramukh during his life time. Article 
VIII of the Covenant enjoined that the Raj 
Pramukh shall execute on behalf of the United 
State an Instrument of Accession in accord¬ 
ance with the provisions of Sec. 6 of the Gov¬ 
ernment of India Act, 1935, and in place of 
the Instruments of Accession of several Cove¬ 
nanting States. Article X of the Covenant pro¬ 
vided for the formation of a Constituent As¬ 
sembly to frame a Constitution for the United 
State, and for the Constitution of an Interim 
Legislative Assembly to function until the for¬ 
mation of the Constituent Assembly. Clause III 
of the Article gave to the Raj Pramukh the 
power to make and promulgate Ordinances for 
the peace and good Government for the United 
State. This power was subject to certain condi¬ 
tions. The Instrument of accession was accord¬ 
ingly executed by the Raj Pramukh accepting 
the matters mentioned in List I and List III of 
the Seventh Schedule to the Government of 
India Act, 1935 as the matters with respect to 
which the Dominion Legislature had the power 
to make laws for the United State. An Interim 
Legislative Assembly in accordance with the 
provisions of Art. X of the Covenant was also 
constituted, and the petitioner and the opponent 
Shri Ram Sahay became the members of the 
Assembly. On 30-10-1948. the Raj Pramukh 
made and promulgated the Interim Legislative 
Assembly Ordinance (Ordinance No. 18 of 1948) 
containing provisions about the constitution of 
the Assembly, its dissolution, sessions, the 
election of the President, Deputy President and 
other connected matters. An election of the 
President was held under Sec. 8 of the Ordi¬ 
nance and the Assembly chose the non-appli¬ 
cant as its President. The provisions of this 
Ordinance were subsequently embodied in the 
form of an Act; namely. Interim Legislative 
Assembly Act (Act No. 23 of 1949) which re¬ 
placed the Ordinance. Sometime towards the 
end of 1949, the Rulers of Gwalior, Indore and 
certain other States entered into a Supplemen¬ 
tary Covenant modifying certain Articles of the 
original Covenant of 22-4-48. Article I of the 
Supplementary Covenant is in the following 
terms: 

“Notwithstanding anything contained in the 
original Covenant, the Constitution of India 
adopted by the Constituent Assembly of 
India shall be the Constitution for the 
United State of Madhya Bharat, and shall be 
enforced as such in accordance with the tenor 
of its provisions; and accordingly all refer¬ 
ences in the original Covenant to the Consti¬ 
tution frame'd thereunder shall be construed 
as references to the Constitution of India.” 

(25) By Art. II of the Supplementary Cove¬ 
nant, for the provision in the original Covenant 
relating to the formation of a Constituent As¬ 
sembly, the following paragraph was substi- 
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tuted with the direction that “it shall be deem¬ 
ed always to have been substituted”. The sub- 
stituted paragraph is as follows: “(l) The£ 

for , the Uni 'ed State con- 


... _ , ~ _ --- uicut* cnn. 

Assembly.”^ 6 j Pramukh and a Legislative 


(26) On 24-11-1949, the Raj Pramukh issued 
a proclamation accepting the Constitution 
framed by the Constituent Assembly of India 
as the Constitution for the State and enjoining 
its enforcement in the State. Thus, just before h 
the commencement of the Constitution of India 
the Interim Legislative Assembly was govern¬ 
ed by the Interim Legislature Act (Act No. 23 
of 49) and the counter petitioner Shri Ram 
Sahay was the duly elected Speaker of the As¬ 
sembly under S. 8 of the Act. 


(2<) Coming now to the provisions of the 
Constitution of India, we find that Part VII of 
the Constitution contains special provisions 
governing the Constitution of the States speci¬ 
fied in Part B of the First Schedule, as also the 
modifications subject to which the provisions 
of Part VI are applicable to Part B States. 
Article 168 of the Constitution as applied to 
Part B States says: 

“For every State there shall be a Legislature 
which shall consist of the Raj Pramukh and 
(a) in the State of Mysore, two Houses; (b) 
in other States one House.” 

Article 178 provides that: 

"Every Legislative Assembly of a State shall, 
as soon as may be, choose two members of 
the Assembly to be respectively Speaker and 
Deputy Speaker thereof and, so often as the 
office of Speaker or Deputy Speaker becomes 
vacant, the Assemb’y shall choose another 
member to be Speaker or Deputy Speaker, as 
the case may be.” 

(28) Under Art. 188 every member of the Le¬ 
gislature of a Part B State must, before taking 
his seat make and subscribe before the Raj Pra¬ 
mukh or some person appointed in that behalf 
by him an oath or affirmation according to the 
form set out for the purpose in the Third Sche¬ 
dule. Clause 2 of Art. 189 declares that any pro¬ 
ceedings in the Legislature of a State shall be 
valid notwithstanding that it is discovered sub¬ 
sequently that some person who was not enti¬ 
tled so to do, sat or voted or otherwise took 
part in the proceedings. Article 193 prescribes 
the penalty for sitting and voting before mak¬ 
ing oath or affirmation under Art. 188. The 
next material and important Article is Arti¬ 
cle 385. It is as follows: 

“Until the House or Houses of the Legislature 
of a State specified in Part B of the First 
Schedule has or have been duly constituted 
and summoned to meet for the first session 
under the provisions of the Constitution, the 
body or authority functioning immediately 
before the commencement of this Constitu¬ 
tion as the Legislature of the corresponding 
State shall exercise the powers and perform 
the duties conferred by the provisions of 
this Constitution on the House or Houses of 
the Legislature of the State so specified.” 

(29) On the 26th January, 1950, the Consti¬ 
tution (Removal of Difficulties) Order No. II 
was made by the President in exercise of the 
powers conferred on him by Clause I of Art. 
392. By this Order, it was provided that until 
both Houses of Parliament and the State 
Legislatures have been duly constituted and 
summoned to meet for the first session under 
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th d e aD taUon U s le is 0 that ^during^Ihr'Transitional 

period 'indicated in the Order, Art. , 168 
ScabUity 'to the States specified in Part B 
of P the First Schedule is made to read to this 

e “SubjertTo y ’the provisions of Art.385, there 
shall be for every State a Legislature which 
shall consist of the Raj Pramukh and (a) 
the State of Mysore, two houses; (b) in ether 
States, one House.” 

(30) A new Art. 172 (A) inserted in the con¬ 
stitution by the Order No. 2 makes the provi¬ 
sions of Arts. 169 to 172 mapplicable to the 
House or Houses of the Legislature of any State 
functioning under Art. 385. The Order also 
substituted for Art. 178 the following Article. 

“So often as the Office of Speaker or Deputy 
Speaker of the Legislative Assembly of a 
State becomes vacant, the Assembly shall 
choose a member thereof to be its Speaker 
or Deputy Speaker, as the case may be. 

Special provisions have also been Inserted in 
the Constitution by the Order No. 11 rendering 
inapplicable certain Articles of which Art. 178 
is one, to any Part B State which has no House 
of the Legislature. • 

(31) The petitioner presents before us his 
case in two aspects. First of all, it is said that 
the Constitution (Removal of Difficulties) Order 
No. II in so far as it makes adaptations in the 
Constitution as applied to the Part B States, is 
invalid for certain reasons, to which a refer¬ 
ence will be made later on. The Petitioner, 
then, assumes the Madhya Bharat Legislative 
Assembly which was functioning immediately 
before the commencement of the Constitution 
and which has been empowered under Art. 385 
to exercise the powers and perform the duties 
conferred by the provisions of the Constitution 
on the State Legislature, as the Legislature for 
tie State of Madhya Bharat under Art. 168, 
and argues that as Art. 385, unlike the preced- 

v ing Arts. 379 and 382, does not contain any pro¬ 
vision for the continuance in the Office of 
Speaker of any person who was, immediately 
before the commencement of the Constitution, 
the Speaker of a Legislative Assembly in a 
Part B State, the election of the Speaker of the 
Legislature functioning under Art. 385 must be 
held in accordance with the provisions of Art. 
178. The applicant also says in the alternative 
that even if it is assumed that the Constitution 
(Removal of Difficulties) Order No. II is valid, 
an election of the Speaker must be held under 
Art. 178 as adapted by the Order. It is argued 
that there being no provision in the Constitu¬ 
tion for the continuance in the Office of Speaker 
of any person holding that Office immediately 
before the commencement of the Constitution 
in a Part B State, the Office must become 
vacant by the commencement of the Constitu¬ 
tion itself. The second way in which the case 
is submitted before us is that as the non-appli¬ 
cant has not taken an oath or affirmation in 
the manner prescribed under Art. 188, he is not 
eiititled to take his seat in the Assembly and 
that, therefore, he cannot continue as Speaker 
of the Assembly and exercise the powers and 
perform the duties of the Speaker. 

(32) In these proceedings the State has been 
Permitted by us to intervene. The learned Ad¬ 


vocate General has, on behalf of the State, 
contrayerted all the points raised by the peti¬ 
tioner His argument, which has been adopted 
hv Mr Shiv Dayal the learned counsel appear- 
& on beballot the non-applicant Shri Ram 

Sahav may be concisely summarised thus, lhe 
contention o£ the petitioner that with respect 

to the former Indian States who had acceded 
to the Dominion of India in accordance with 
the provisions of the Government of India Act 
1935 as adapted after 15th August 1947 and 
who are now the States specified m Part Bor 
the First Schedule of the Constitution of India, 
it could not be said that there was a transition 

from the provisions of the Government of lndia 
Act 1935 to the provisions of the Constitution, 
is unwarranted and untenable. So also is the 
contention of the petitioner that for that reason 
the Constitution (Removal of Difficulties) Order 
No. II in so far as it adapts theP^ ls . l ° n | 
the Constitution in their applicability to Part 
B States during the period of transition, is 
ultra vires. It is said that the Order is valid 
it came into force by virtue of Sec. 5 ( 3 ) of the 
General Clauses Act, 1897 from the midnight 
of 25th January, 1950 and not as the appiicant 
says, from some time after the President took 

the oath on 26th January, 1950 , at .. 10 ; 15 th !, r 1 ^: 
and entered upon his office; and that, there¬ 
fore, as directed by this Order, Art. 178 does 
not apply during the transitional period spe¬ 
cified in that Order and the Assembly is not re¬ 
quired to choose one member as its Speaker. 
It is, further argued that Art. 385 of the Con¬ 
stitution itself contemplates continuance of the 
“body or authority functioning immediately 
before the commencement of this Constitution 
as the Legislature of the State” without any 
alteration in its structure. The word body in 
Art. 385 in relation to a State which has a 
House of Legislature functioning under Art. 385, 
includes the Officers of the State Legislature. 
The Office of Speaker in a House of the Legis¬ 
lature of any State specified in Part B func¬ 
tioning immediately before the commencement 
of the Constitution does not, therefore, fall 
vacant by the commencement of the Constitu¬ 
tion itself and no election of Speaker is neces¬ 
sary under Art. 178 as adapted by the Consti¬ 
tution (Removal of Difficulties) Older No. II. 
The learned Advocate General, further con¬ 
tended that as the Interim Legislative Assem¬ 
bly Act of 1949 is a law which was enforced 
in Madhya Bharat immediately before the com- 
mencement of the Constitution, it still conti¬ 
nues in force under Art. 372, and that Shri 
Ram Sahay who was duly elected under that 
Act as the Speaker of the Assembly must also 
continue in the Office on the coming into force 
of the Constitution of India, and that the ab¬ 
sence of an express provision in Art. 385 for the 
continuance of the Speaker of a House of the 
Legislature. of a Part B State does not in any 
way affect the continuance of the non-applic¬ 
ant in the office. As to the objection that the 
non-applicant had not taken an oath according 
to the form set out for the purpose in the Third 
Schedule, the reply of the learned Advocate 
' General is that Shri Ram Sahay did take an 
oath before the Raj Pramukh on 26th January, 
1950 describing himself as the Speaker of the 
Legislative Assembly and declaring that he 
would bear true faith and allegiance to the 
Constitution of India as by law established and 
he would faithfully discharge his duties as the 
Speaker. It is, however, argued that even If 
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Shri Ram Sahay has not taken an oath strictly 
conforming to the form set out in the Third 
Schedule,. his failure to do so does not render 
his seat in the Assembly or the office of Spea¬ 
ker, which he is holding, vacant, and that in 
any case the question whether Shri Ram Sahay 
should be permitted to take his seat and exer¬ 
cise the powers and perform the duties of the 
Speaker as he has not taken the prescribed 
oath, was one exclusively pertaining to the 
internal afFairs of the Legislative Assembly 
which cannot be enquired into by this Court. 
The learned Advocate General next contended 
that this application was not maintainable. No 
writ in the nature of quo warranto could be 
issued against the opponent, because as the 
Speaker of the Assembly, he does not hold 
“what can be described as an office under the 
Crown". The learned Advocate General also 
suggested that as under Art. 194 (3) the powers, 
privileges and immunities of a House of Legis¬ 
lature of a State are at present those of the 
House of Commons of the Parliament of the 
United Kingdom, the matter of the continu¬ 
ance or the election of Speaker is one exclusi¬ 
vely of the rights and privileges of the Legis¬ 
lature and that, therefore, the jurisdiction of 
this Court to enquire into the matter is ex¬ 
cluded. 

(33) I now proceed to consider the several 
points raised by the petitioner. I must say that 
I feel I have had small success in following the 
arguments addressed to us by the applicant. 
The petitioner questioned the validity of the 
Constitution (Removal of Difficulties) Order 
No. II by first saying that under the Constitu¬ 
tion, the President has no power at all to 
modify the provisions of the Constitution for 
the removal of difficulties. When his attention 
was drawn to the fact that the President deri¬ 
ves this authority under the Constitution itself 
and that Art. 392 in express words gives him 
the power to remove difficulties by directing 
that the constitution shall, during such period 
as may be specified in the Order, have effect 
subject to such adaptations whether by way 
of modification, addition or omission as he may 
deem to be necessary or expedient, the peti¬ 
tioner challenged the validity of the Order on 
the ground that in respect of the former 
Indian States, there has been no transition from 
the provisions of the Government of India Act 
1935 to the provisions of the Constitution and 
that there was no difficulty in holding an elec¬ 
tion of the Speaker under Art. 178 in a State 
specified in Part B of the First Schedule having 
a House of the Legislature. He also attacked 
the order on the ground that Art. 392 does not 
give to the President the power to adapt the 
Constitution by way of substitution, as has 
been done in the case of Art. 178, and that the 
Order does not specify the period during which 
the Constitution shall have effect in the 
modified form. The last objection may be dis¬ 
posed of by saying that the words "whether 
by way of modification, addition, or omission" 
in Art. 392 (1) are sufficiently comprehensive 
to include an adaptation by way of substitu¬ 
tion. For, after all, substitution of one Article 
of the Constitution by another is in substance 
nothing but an omission of one Article and the 
addition in its place of another. The Order 
also specifies with reference to an event which 
is reasonably certain, namelv, the sunt c.di.g 
of the Parliament and the :• Pictures to 

meet for the first session oitu: mey are duly 


constituted under the Constitution, the time 
during which the Constitution is to be effective 
subject to certain adaptations. 

(34) There is no substance in the other ob¬ 
jections also as to the validity of the Order 
From the material facts already narrated — 
facts which are now historical and indubitable 
— there can be no doubt that during the period 
from 15-8-47 to 26-1-50, the transformation in 
the status of this state, as of other former 
Indian States, from that of an Acceded State 
to the Dominion of India to a State specified 
in Part B of the First Schedule of the Consti¬ 
tution, the transition is from the provisions of 
the Government of India Act, 1935 to the pro¬ 
visions of the Constitution, by virtue of the 
Instruments of Accession executed by the 
Rulers of the Indian States and subsequently 
by the Raj Pramukhs and subject to their 
terms, the Governor General of India, the 
Dominion Legislature, the Federal Court, and 
the other Dominion Authorities exercised in 
relation to the States and in respect of the 
matters mentioned in List I and List III of the 
Schedule 7 of the Government of India Act, 
the functions that were vested in them by or 
under the Government of India Act, 1935. It 
is, no doubt, true that outside the limits of 
the Instruments of Accessions, the autonomy 
of the States was not affected in any way by 
the Government of India Act, 1935. But by their 
accession to the Dominion of India, the scope 
and character of their sovereignty was affected 
by the Government of India Act, 1935. It is 
not necessary to discuss here how the sover¬ 
eignty of the States was affected by their acces¬ 
sion to the Dominion of India. It is sufficient 
to say that their sovereignty was by their ac¬ 
cession to the Dominion of India considerably 
impaired and wholly transformed, and they 
became subject to the provisions of the Govern¬ 
ment of India Act, 1935 to the extent specified 
in,their Instruments of Accession. I can find 
no shadow of a justification * for contending 
that in respect of the former Indian States 
which are now specified in Part B and C of 
the First Schedule of the Constitution, there 
has been no transition from the provisions of ' 
the Government of India Act, 1935 to the Pro¬ 
visions of Constitution and that, therefore, as 
regards these states, the Constitution (Removal 
of Difficulties) Order No. II should not be 
given effect to. 

(35) Again, it appears to me from the langu¬ 
age of Art. 392 that under that Article, the 
power of the President to make any adaptations 
in the Constitution is not limited to the removal 
of only those difficulties which may arise in 
relation to the transition from the provisions 
of Government of India Act, 1935 to the provi¬ 
sions of Constitution. It is wider. The word 
‘particularly* used in that Article does not 
limit or cut down the generality of the preced¬ 
ing words, namely, "for the purpose of remov¬ 
ing any difficulties". The Constitution is a 
contrivance of human wisdom to provide for 
human wants". As such, it is by no means 
infallible; for it is beyond the wit of man to 
devise anything that can be called perfect. 
Difficulties are, therefore, bound to arise espe¬ 
cially in relation to the transition. As the 
nature of these difficulties, and of the provi¬ 
sions which should be made for meeting them 
could • not have been clearly foreseen at the 
time of the framing of the Constitution* 
Art. 392 was included in the Constitution for 
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clause 3 of which contains a provision for the 
continuance jn office of the Speakers in Part A- 
States The point sought to be made was tha. 
the absence in Art. 385 of a provision similar to 
sub-clause 3 of Art. 382 shows that it was not 
the intention of the framers of the Constitution 
that any person holding office immediately be- 

* ^ * _ .4 At-- oo. 


With the Legislatures, wmco u-vc^ ~ person holding office immediately oe- 

into being and because of the continuance oy i j p ncement 0 f the Constitution as 
the°Constitution of certain bodies to exercise the fore ‘ specified in Part B of the 

powers and perform the dut'js oonfen d by Sp Sch ^ ule should continue in office even 
the provisions of the Constitution c> a{ter the coming into force of the Constitution. 

Legislatures until the limited period spe alternative argument does not appeal to 

to Arts. 382 and 385. The measure of a diffi- This alternative argu Advocate Gene _ 


to Arts. 382 and 385. The wgm** I agree with the learned Advocate Gene- 

culty contemplated by Art 392 is no • pn literal construction of the plain 

ceive, whether it is practicable to do a thing rat tnat on a Article contemplates 


ceive. Wiicuici t'*"- .. . 

required to be done under an article of the 
institution, to wit, whether it is practicable to 
hold election of the Speaker under Art. 178. It 
is, whether consistently with the transitional 


language of Art. 385, the Article contemplates 
that “the body or authority functioning imme¬ 
diately before the commencement of the Con¬ 
stitution as a Legislature of the State’ should 

i > a ! ! _ ik . .iaiintaivA 


is. whether consistency wun u.e without apy alteration in its structure, 

provisions contained in Part. XXI of the Con continue wimout ajy a _ plicant that Art . 385 


UlUVldlUllO --- . _ , 

stitution it can be done Judged by this test, 
the Constitution (Removal of Difficulties) Order 


WUVIWMV -f'rf - - ... . . Ang 

It is not disputed by the applicant that Art. 385 
enables the body or authority functioning 1 m- 


gj mediately before "the commencement of the 

Articles of the Constitution which are material Constitution as a Legislature in a State to con- 
here and the transitional provisions contained tinue in existence after the commenceme t 
to Part XXI of the Constitution cannot on the the Constitution. If, therefore, m a State: whe 


ground urged by the” applicant be held as in- such a body consists of a House of Legislature 
ground urgea oy c vv and lhe body continues under Art. 385 without 

(36) Indeed, if the contention of the peti- any alteration to its structure, theo, the 
timer that the Order is invalid so far as Part Speaker of the Legislature who is a part of the 

B States are concerned, is accepted, the peti- structure must also contmue. It is to be observ- 

Tioner is out of Court. For, then there is no pro- ed that Art. 385 does not deal merely with 
vision in the Constitution under which the Houses of the Legislatures to certain Part B 
petitioner can claim that the body, of which States. The words “body or authority function- 
he is a member, is required to hold an election ing as the Legislature in Art. 385 are intend- 
of Speaker. He cannot say that the election ed to cover legislative machinery of every type 
should be held under the original Art. 178. functioning in Part B States before the Con- 

This Article is applicable only to a Legislature stitution came into force. Article 385 continues 

duly constituted under the provisions of the the existence of all these bodies or authorities 
'Constitution. That the body of which the peti- without any distinction. If it was intended, to 

•« • _t .1 ...L2aL Lax Vvnnn txxni In ♦ V* chonn rtf O TTaIIQP D f tVlP* 


tioner is a member and which has been em¬ 
powered under Art. 385 to exercise the powers 


treat a body in the shape of a House of the 
Legislature differently or that such bodies 


powered unaer ati. coo iu eAciuac me ijcgibiatme umtitiivi.; ‘■**^** 

and perform the duties conferred by the pro- should continue with certain alterations in 
visions of the Constitution, is not a Legislature their structure, the framers of the Constitution 
duly constituted under Chapter III of Part VI would have proceeded to insert express provi- 
as applied to this State, is clear enough. If it sions to that effect to Art. 385 of the Constitu- 

I 1 lit - _ — _ . - J tU. _ _ as. A ?_ . _ .1 n! nnl VV tUa nHnmtlXPC T *"» 


was one, there would be no need for the pro¬ 
vision in Art. 385 that 

“It shall exercise the powers and perform the 
duties conferred by the provision of this 

a. ... . ' . . w . «« #> ll . 


tion and indicate precisely the alterations. In 
my view, it is completely erroneous to apply 
the analogy of Sub-clause 3 of Art. 382 to the 
construction Art. 385. What is so often lost 


auues comerrea Dy me jjiuvi&iuii u*. uua consirucuun it. coo. hu<u au *va* 

Constitution on the House or Houses of the sight of, is the cardinal rule that in the con- 
Legislature of the State so specified.” struefion of a statute, first the words employ- 

It is only with the aid of the Constitution (Re- ed should be considered and their ordinary 

.1 TV rfl AiiltlxxV Ma TT ttfVvlAk mfoT* nwnmmxiinol rAAAA?n/f Al 11 Ko nccflrf 'iinorl T f 


moval of Difficulties) Order No. II, which inter 
alia modifies Art. 168 and suspends the opera¬ 
tion of Arts. 169 to 172 that the petitioner can 

_ At. _ a t A1 J: C . J A _A 1 ..... ALxi 


ed should be considered and their ordinary 
grammatical meaning should be ascertained. It 
is only where the words are ambiguous that it 
is permissible to look at the scheme of the Acr 


uon ui /\ris. i w lit uiai me petuiuua i«ui is penuis&iuie iuuiv <u me buicmc ui me 

argue that when the modified Art. 168 says that or the language used in other parts of the 
subject to the provisions of Art. 385, there shall statute for gathering the intention. The same 
be for the State a Legislature, it means that rule would apply in the construction of any 
during the limited period specified in the Con- Article of the Constitution and where the words 

olliiit.AM (Dxmniixl nf I li (TiMiliSnnN A. ^Ta TT .4 A all.T. . . IV a .4 . . _ A ...» 


aunng me umuea penoa specinea in me ^on- Article oi tne uonsuiuuon ana wnere tne woras 
stitution (Removal of Difficulties) Order No. II| of an Article are plain, effect must be given 
the Legislature for the State shall be, in the to them. The Court would not be justified in 

_ _ _ _J.‘ .4. J • A _A on r_J At _a At__1. • • . .1 t a .. • • 


— —o— - : —-- —, — to them. The Court would not be justified in 

manner indicated in Art. $85 and that the sub- depriving the words of their only proper mean- 

stituted Art. 178 applied to such a Legislature, ing in order to give effect to some intention of 

(37) The applicant felt himself constrained the framers of the Constitution which they 

by force of logic to argue in the alternative omitted to express. We are not entitled to read 

that even assuming that the Constitution (Re- words into an article unless there is some 

moval of Difficulties) Order No. II is valid, an clear reason for it in the Constitution itself, 

election of Speaker is necessary under the sub- No such case exists here. According to the 

stituted Art. 178 for the reason that there be- language of Art. 385, the body or authority that 

ing no provision in the Constitution for the is empowered to exercise the powers and per- 

ccmtinuance of the Speakers in Part B States, form the duties conferred by the provisions of 
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continuance of the Speakers in Part B States, form the duties conferred by the provisions of 

the office which the non-applicant Shri Ram the Constitution on the State Legislature, is 

Sapay was holding fell vacant by the com- the body or authority as constituted and com- 

nteacement of the Constitution. The applicant posed of certain person or persons under a law 

our attention to the difference between of the State concerned and functioning under 

*he wording df-Art. 385 and that of 382, sub- that law as the Legislature in that State imr 


lm- 


42 Madhya Bharat Anand Bihari y. Ram Sahay (Dixit J.) JLI.IL 


mediately before the commencement of the 
Constitution. I cannot imagine any language 
less suitable than that used in Art. 385 to say 
that where in a State such a body is in the 
form of a House or Houses of the Legislature, 
while the membership of the persons compos¬ 
ing the body is to continue, the office of 
Speaker is excluded from the Constitution of 
the body and the incumbent will cease to hold 
the office on the commencement of the Consti¬ 
tution. 1 am not even sure that the absence in 
Art. 385 of a provision analogous to Sub-clause 
3 of Art. 382 is unintentional. For, whereas the 
•Government of India Act, 1935, under which 
the Legislatures in Part A States were consti¬ 
tuted and the Speakers thereof were elected 
has been repealed by Art. 395 of the Constitu¬ 
tion, the law under which the body or autho¬ 
rity referred to in Art. 385 functioned in a 
Part B State, is continued in force by Art. 
372 (1) of the Constitution. There was, there¬ 
fore, no necessity to provide expressly in Art. 
385 for the continuance of the Houses of the 
Legislature and the officers thereof in Part B 
States. In this State, the law under which the 
non-applicant was duly elected as the Speaker 
of the Madhya Bharat Legislative Assembly, 
is to be found in the Interim Legislative As¬ 
sembly Act (Act XXIII (23) of 1949. By virtue 
of Art. 372 (1) and the Adaptation of Laws 
Order, 1950 made by the President under Sub¬ 
clause 2, the Act is still in force. The non-ap¬ 
plicant who was elected as the Speaker in ac¬ 
cordance with that law must, therefore, con¬ 
tinue to function. The petitioner attempted to 
argue that the Interim Legislative Act has 
ceased to operate after the commencement of 
the Constitution, because sections 3 and 4 of 
the Act which speak of the Constitution of the 
Legislative Assembly subject to the provisions 
of the Covenant and its dissolution on the for¬ 
mation s >f the Constituent Assembly referred to 
in Para. I of Art. X of the Covenant, are re¬ 
pugnant to the provisions of the Constitution. 
The argument ignores altogether the fact that 
by the Supplementary Covenant, the provision 
contained in the original Covenant about the 
formation of a Constituent Assembly, has been 
deleted. There is, therefore, now no such repug¬ 
nancy between the Interim Legislative As¬ 
sembly Act and the Constitution. The petitioner, 
then, faintly suggested that the Act No. XXIII 
of 1949 is, under Art. 18 (1) void. The sug¬ 
gestion has only to be stated to be rejected. It 
was, then, said that as the Interim Legislative 
Assembly Act is a temporary law, it cannot be 
continued in force by virtue of Explanation III 
to Art. 372. I fail to see how Explanation III to 
Art. 372 is applicable to the Interim Legislative 
Assembly Act. The Act is not a temporary law. 
It does not fix a date for its expiration. After 
the deletion of the provision in the original 
Covenant about the formation of the Constitu¬ 
ent Assembly, it cannot also be maintained 
that the Act would have expired on a date 
fixed by it if the Constitution had not come 
into force. Thus, there is no force in the objec¬ 
tions of the petitioner that the Interim Legisla¬ 
tive Act ceased to be operative from the com¬ 
mencement of the Constitution. In my judg¬ 
ment, both under Art. 385 and the Interim 
Legislative Assembly Act, the non-applicant 
Shri Ram Sahay is entitled to continue in the 
office of Speaker and that the contention of the 
petitioner, that by the commencement of the 
Constitution, a vacancy occurred in the office 


and that, therefore, an election of Speaker is 
necessary under Art. 178. must fail. 

(38) A case similar to the present case 
came up for consideration before the Travan- 
core-Cochin High Court in ‘Nesamony v. T. M 
Yarghese. 1950 D L R (Tr) 402. In that case 
the continuance of a person in the office of 
Speaker of Travancore-Cochin Assembly was 
challenged by way of quo warranto proceed¬ 
ings on the same grounds, «as""were urged be¬ 
fore us by the petitioner. The contentions were 
not accepted by Govinda Pillai, J., and the 
prayer for the issue of a writ in the nature of 
quo warranto was rejected. According to 
Govinda Pillai, J., the Constitution allowed the 
existing State Law to continue the Legislative 
Assembly of Travancore-Cochin State consti¬ 
tuted and the Speaker elected as under that 
law would also continue to function and that 
the absence of a provision in Art*. 385 for the 
continuance of the Speaker of the Legislative 
Assembly did not in any way affect his continu¬ 
ance as such. An appeal was hied against the 
decision of Govinda Pillai, J., to a Division 
Bench. In affirming the decision of Govinda 
Pillai J., the learned Chief Justice of Travan¬ 
core-Cochin High Court said with reference to 
Art. 385 that: 

“The natural meaning that can be attributed 
to the clause in Art. 385 that this body shall 
exercise the powers and perform the duties 
conferred by the new Constitution would give 
a continuity of existence as a temporary 
measure to the Speaker as well.” (See 1951 
Dominion Law Reporter Travancore-Cochin, 
p. 347). 

(39) At this stage, I may refer to the argu¬ 
ment of the petitioner, which seeks to say that 
as the Constitution (Removal of Difficulties); 
Order No. II came into force some time after 
10-15 a. m. on 26-1-1950 when the President 
was sworn as President and not at midnight 
of 25-1-1950. there was a vacancy in the office 
of Speaker and the election of Speaker must, 
therefore, be held. I must confess, I am utterly 
unable to follow the reasoning of this argu¬ 
ment. The continuance of the non-applicant in 
the Office of Speaker is not the result of any 
adaptation made in Art. 385 by the Constitution 
(Removal of Difficulties) Order No. II. As I 
have already said, the continuance of Shri Ram 
Sahay as the Speaker of the Madhya Bharat 
Legislative Assembly follows from the language 
of Art. 385 itself, and further, that Art. 178 in 
its original form has no applicability to the 
Legislative Body of which the petitioner and 
the opponent are members. The question, 
therefore, as to the time of the commencement 
of the Order does not affect the continuance of 
the non-applicant Shri Ram Sahay in the office 
of Speaker. For, even if it be assumed that the 
Order came into force from the time alleged 
by the petitioner, it cannot be jnaintained that 
during the few hours that elapsed between the 
coming into force of the Constitution on the 
midnight of 25-1-50 and the time of taking of 
oath by the President, the Office of Speaker 
became vacant rendering a fresh election noces- 
sarv. In this view of the matter, I do not think 
it necessary to express any opinion on the 
question whether the Constitution (Removal of 
Difficulties) Order No. II came into force some 
time after 10-15 a. m, on 26-1-50 or from the 
midnight of the 25-1-50. That point may have 
to be considered in a suitable case where the 
Court may be of the opinion that the question 
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19 , ,. moa»moni nf the Order in the Third Schedule. It uses the expression 

of the time of the commencement of the “according to the form.” This expression does 

g material I would only say that as at Present „ in the form “ that is , a verbal and 

advised, there seems to be some force m we following o£ the form set out in the 

contention of ^e learned Advocat ^Ge Third Sche dule. It means the substantial fol- 

that by virtue ofAxt.380 (l) °I tn lowing of the form. In other words, the Article 

tion and ofS 5 (3) tetfwto&S ^^valof means 8 that the form set out in the Third 

Clauses Act, the Constitution l might Schedule or any form as near thereto as cir- 
Difflculties) Order No. II. even tho g it mgnr t admit, shaU be used in taking an 

have been actually made by the President cu s , tfae Artide _ In the 


have oeen ~' ould be deemed oath or affirmation under he Article in me- 

after 10 '3L o into force for legal purposes from present case both the petitioner and the oppo- 
o have come mt.force £or „ pugose i £ ent could not have clearly made an oath or 

the midnight of : 2d 1 50. ms cnucism r i affirmation in the form set out for the purpose 

the decisions ^DortedinA.IR a Thil . d Schedule, because they were 

^ and contr^y v^ew Art. 380 (l?has neither elected nor nominated, after the Con- 
support ffie contrary view, «.ri. o stitution cam e into force, as members of the 


hit the vtew taken by the Calcutta and Patna happened to be members ol a body reierrea to 
ffiehCourts in the above cases has not been in Art. 385 and after the commencement of the 
followed by Orissa High Court in Prahalad Constitution, they were continued as members 

Tena v State AIR (37) 1950 Orissa 157. of the body by virtue of Art. 38 d. If, therefore, 
Jena v. &iaie, a. i. i > . .. t h e petitioner is not inclined to dispute that 

(40) I now pass to . CO f h ‘ d non applicant Shri an oath or affirmation made by a member of 
of the petitioner that M the no^applicant Shri thig body describing himself as a member of 

sffstiaw’jr®assacs 

the Sneaker became vacant by the failure of substantial following of the form. 
iht nSn annl i rant * to take the oath according (42) The important question raised by the 
15 th» fofmset out in thl TlSd Schedule The contentions of the parties is the extent to which 
T^. fionS « evaLeis not that Shri Ram Courts of Justice have Jurisdiction to entertain 
& Sd nof Ste w OAth At but that the matters which relate to the Legislative bodies 
mth which he took on the 26-1-50 before the under the Constitution, and the conduct of 
Raj Pramukh, was not in accordance with the their affairs, I 

prescribed form. In reply, the learned Advocate question fully, I th_ink I should restrain myself 
General contended that even if the non-appli- from doing so, because we have not had the ad- 
cant did not take an oath strictly conforming vantage of hearing full arguments on the point 
to the prescribed form, by that omission his from the petitioner. I therefore, propose to in¬ 
seat in the Assembly or the Office of the dicate here the broad principles on which the 
Speaker did not become vacant, and further answer to the question must in my view, de- 
that the question, whether for this reason Shri pend. As the Legislature and its Speaker are 
Ram Sahay should be permitted to take his entirely the creatures of the Constitution, it is 
seat and exercise the powers and perform the necessary to turn to the Constitution itself in 
duties of the Speaker being one exclusively order to determine the question. Article 208 
pertaining to the internal affairs of the As- provides for the making, by a House of the Le- 
sembly, cannot be enquired into by this Court, gislature, of rules for regulating, subject to the 
The learned Advocate-General also raised the provisions of the Constitution, the procedure 
larger question, which may be conveniently and the conduct of its business. Article 212 
dealt here, whether in view of the provisions says that: 


of Art. 194 (3) a Court of law has jurisdiction 
at all to determine the validity of the continu¬ 
ance of the non-applicant Shri Ram Sahay in 
the Office of Speaker on any of the grounds 
alleged by the petitioner. In support of his con¬ 
tention that the Court has no jurisdiction, the 
learned Advocate-General referred us to pages 
172, 173 and 176 of the May’s Parliamentary 
Practice 14th edition and to the Leading Cases 
of ‘Bradlaugh v. Gosse'tt’, (1884) 12 Q.B.D. 271 
and ‘Rex v. Graham Campbell’, (1935) 1 KB 
594. on Parliamentary Privileges. 


1. The validity of any proceedings in the Le¬ 
gislature of a State shall not be called in ques¬ 
tion on the ground of any alleged irregularity 
of procedure. 

2. No officer or member of the Legislature 
of a State in whom powers are vested by or 
under this Constitution for regulating proce¬ 
dure or the conduct of business, or for main¬ 
taining order, in the Legislature shall be sub¬ 
ject to the jurisdiction of any Court in res¬ 
pect of the exercise by him of those powers." 


D9 Vx n T iame 2, 1r ? t ' rlv “ e *® s - u . 4 . (43) Article 194 defines the powers, privile- 

(41) I am unable to accede to the objection ges and immunities of State Legislatures and 
« petitioner that in taking an oath before their members. Sub-clause 3 of this Article 

? aj .™ a ™ k i h 5k°?i t0 \ m ’ he stated the Powers, privileges and immuni- 

ties of a house of the Legislature and of the 
ply with the provisions of Art. 188. This Article members shall, until they are defined by the 

SB*? ZT'n me m ber ? he Le |. lslat V re .. t0 Legislature, be those of the House of ConJnons 
a f., oat A °/ affirmation according to the 0 f the Parliament of the United Kingdom and 

Schedule & shSiM-K Slu. 1 " •SP-aThS ° £ its members and Committees at the commen- 

??' ed cement of the Constitution. It will be observed 

S »n y «!i at f ^ ° a . h 0r . affirmation shall from the wording of Art. 212 that the validity 
taken in the form set out for the purpose 0 f the proceedings of the Legislature can be 
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called in question on a ground other than the 
ground of an irregularity of procedure. Thus, 
the proceedings would not be protected if they 
are held in defiance of the provisions of the 
Constitution or by exercising some powers 
which the Legislature under the Constitution 
does not possess. It is also necessary to note 
that under Art. 194. the powers, privileges, and 
immunities of State Legislatures and their mem¬ 
bers are not absolute. They are subject to the 
provisions of the Constitution and are modified 
by the fundamental principle that it is the Con¬ 
stitution which is Supreme and not the Legis¬ 
lature. It cannot, therefore, be inferred from 
the possession of certain powers and privileges 
by the House of Commons ol the Parliament 
of the United Kingdom, that the like powers 
necessarily belong to the Legislatures under the 
Constitution. If a power or privileges claimed 
by the Legislature is clearly repugnant to the 
Constitution, then, notwithstanding the fact 
that it is one which the House of Commons en¬ 
joyed at the commencement of the Constitu¬ 
tion, it must be denied to the Legislatures. It 
is unnecessary to enumerate here the powers, 
privileges and immunities of the House of Com¬ 
mons and to discuss which of these, the State 
Legislatures under our Constitution have. The 
existence of a power, privilege or immunity 
which is asserted must be determined with re¬ 
ference to each case \n which it is in issue. The 
determination of a breach of recognised privi¬ 
lege is, however, a matter for the Legislature. 

(44) In the present case, the claim made by 
Shri Ram Sahay. is that if he has not taken an 
oath in conformity with Art. 188, it is for the 
Legislature to prevent him from taking his seat 
and performing the duties and exercising the 
powers of the Speaker and that this Court has 
no jurisdiction to interfere in this matter falling 
within the ambit of the internal atlairs of the 
House. I think the claim must be conceded 
both because it is recognised by the Constitu¬ 
tion, and enjoyed by the House of Commons of 
the Parliament of the United Kingdom. It must 
be remembered that when the petitioner asks 
us to hold that % the office of Speaker of the 
Assembly has fallen vacant and to restrain the 
opponent Shri Ram Sahay from discharging the 
functions and duties of the Speaker, the ground 
of attack is really this, that since the non-appli¬ 
cant is not entitled to take his seat as he has 
not taken an oath in compliance with the pro¬ 
visions of Art. 188, he is not, therefore, entitled 
to continue in the office of Speaker, Now, there 
is no Article in the Constitution providing that 
the seat of a member of a House of the Legis¬ 
lature shall become vacant if he fails to comply 
with the requirements of Art. 188. Article 190 
specifies the circumstances in which the seat 
of a member becomes vacant. The failure to 
take an oath or affirmation under Art. 188 is 
not one of those circumstances. Sub-clause 4 
of Art. 190, however, gives the power to the 
House to declare the seat of a member vacant, 
if for a period of sixty days the member with¬ 
out permission of the House absents from all 
meetings thereof. Under Art. 189(2) the pro¬ 
ceedings in the Legislature are valid notwith¬ 
standing that it is discovered subsequently that 
some persons who were not entitled so to do, 
sat or voted or otherwise took part in the pro¬ 
ceedings. A member who sits in the House be¬ 
fore complying with th^ requirements of Article 
188 is liable to u ••**rV*r * -* ~ r ' * -»;y 

judgment, by providing that ’he pa^tc^ngs in 


the Legislature shall not be invalid if a member 
sits m the House without taking an oath or 
affirmation as required by Art. 188, by sub¬ 
jecting such a member to a penalty and by 
giving the House the power to declare the seat 
of a member vacant if he remains absent for a 
period of sixty days from the meetings of the 
House, the Constitution treats the matter of the 
failure to make an oath or affirmation as one 
relating to the internal affairs of the House and 
gives to the House itself adequate power to 
deal with such a member. It is open to the 
House to exclude a member who has not made 
an oath or affirmation under Art. 188 and to de¬ 
clare his seat vacant under Art. 190 (4). On 
the other hand if such a member persists in tak¬ 
ing his seat, the House can initiate appropriate 
proceedings under Art. 193 against the member. 
As the sitting in the House of a member, who 
has not taken on oath or affirmation, does not 
render the proceedings in the Legislature in¬ 
valid and as such a member is subject to a 
penalty, there can be no ground for a Court to 
make an order of restraint against the member 
only to prevent him from making himself liable 
to the punishment. 

(45) That in the House of Commons of the 
Parliament of the United Kingdom, a matter 
such as this relates to the internal affairs of 
the House and the Court has no jurisdiction to 
interfere, is clear from the decision in ‘Brad- 
laugh v. Gossett’, (1884) 12 QBD 271. In that 
case Bradlaugh asked the Speaker to call him 
to the table to take the oath but the Speaker 
declined on account of what had happened on 
a previous occasion. The House resolved on 
motion that the Sergent-at-Arms should ex¬ 
clude Bradlaugh from the House until he stop¬ 
ped attempting to take the oath in disregard 
of a resolution of the House and of the Parlia¬ 
mentary Oaths Act, 1866. Bradlaugh, there¬ 
upon, claimed an injunction from the Queen’s 
Bench Division to restrain the Sergent-at-Arms 
(Gossett) from enforcing the order of the 
House and a declaration that the order was 
void. The Court took the view that it was a 
matter rejating to the internal management of 
the procedure of the House, and one of its mem¬ 
bers and that in consequence, the Court had 
no power to interfere. Stephen, J., held that the 
House of Commons was not subject to the con¬ 
trol of the Courts in its administration of that 
part of its statute law which had relation to its 
own proceedings. He also observed — the 
observation is very much in point in the pre¬ 
sent case—that if the Court had been moved to 
restrain Bradlaugh from taking his seat until 
he had taken the oath, it would certainly have 
refused to do so. It was also pointed out by the 
learned Judge that if the House had attempted 
by Resolutions or otherwise to protect Brad¬ 
laugh against an action from penalties, the 
Court would have disregarded such resolutions 
and determined the right of the parties accord¬ 
ing to its own interpretation of the Statute. I 
am, therefore, disposed to think that even if 
it be assumed in the present case that Shri Kam 
Sahav did not make an oath or affirmation under 
Art. *188, this Court cannot restrain him from 
taking his scat and from discharging the duties 
and functions of the Speaker. 

(46) I do not, however, feel able to concur 
in the view that this Court cannot, on any 
ground, enquire into the legality of the conti¬ 
nuance of the opponent Shri Ram Sahay in the 
office of Speaker. To the other grounds on 
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. the neUtioner challenges the continuance 
nf the SppSent in the office of Speaker, the 
oi tne vvv Rritish House of Commons be- 
so ie Judge of determining the quest}? 11 
whether any person who claims to be the 
Sneaker is so cannot, in my opinion even re- 
he aDDlied It is obvious that the objec- 
Uo°^to b the vaUd'ity of any person holding the 
oE of Speaker in the form m which they have 
been raised here, can never arise in England. 

If the jurisdiction of tl\e English Courts to de¬ 
termine matters challenging the legality of any 
person in the office of Speaker of the House of 
Commons is excluded, it is because of the limits 
imposed by the law of their Constitution, on 
the various institutions of Government and thus 
upon the extent to which the Courts are re¬ 
quired to control the Parliament which is 
supreme. To my mind, the objections raised by 
the petitioner as to the legality of the continu¬ 
ance of Shri Ram Sahay in the office of Speaker 
under Art. 385 of the Constitution is not one 
relating to the internal affairs of the Assembly. 
The question at issue was no doubt, raised by 
the petitioner in the Assembly by way °* a 
point of order. But the determination of the 
matter by the House or the Speaker is not con¬ 
clusive. The question raised is of declaring the 
status of a person on the interpretation of the 
Constitution. Under our Constitution, it is the 
duty of this Court faithfully to expound and 
give effect to it according to its own terms. The 
claim, therefore, that it is not the function of 
this Court to declare whether under the Con¬ 
stitution Shri Earn Sahay has or has not the 
status of the Speaker of the Madhya Bharat 
Legislative Assembly, being one opposed to the 
first principles of the Constitution, must be re¬ 
jected. 

(47) The last matter for consideration is the 
contention of the non-applicant that the relief 
sought should not be granted as he does not 
hold “what can be described as an office under 
(he Crown**. Quite apart from the principles 
of English Law governing the issue of a writ of 
quo warranto, it is clear from the wide scope 
of Art. 226 that this Court has the power to 
issue an order restraining any person acting 
in an office in which he is not entitled to act 
and also, if the case so requires declaring the 
office vacant, whereas in the present case the 
office said to be usurped, has been created by 
the Constitution itself with certain functions 
and duties attached to it. In this connection, 
it is sufficient to refer to the recent decision of 
a Bench of five Judges of this Court in ‘Daya 
Bhai Patel y. Regional Transport Authority’, 
AIR (38) 1951. Madh B 121, where the scope 
of the powers of this Court under Art. 226 has 
been fully explained. In England information 
in the nature of quo warranto was not restrict¬ 
ed only to an improper assumption of an office 
under the Crown. It appears to me from the 
decision in ‘R. v. Guardians of St. Martin*, 
(1851) 17 Q B 149. and other cases that infor¬ 
mation in the nature of quo warranto lay in 
respect of an office not derived from the Crown 
but created by an Act of Parliament and that 
it lay in all cases where the office was of a pub¬ 
lic nature and substantive office. In the case of 
Ttex v. Speyer*, (1916) 1 K B 595, Lord Read¬ 
ing, C. J., pointed out that informations in the 
nature of quo warranto were used for the more 
easy trial of the rights of offices and franchises 

in _A *__ . 1._... . i 


QUO warranto has now been abolished in En¬ 
gland by S. 9(1) of the Administration of Jus¬ 
tice (Miscellaneous Provisions) Act, 1938 and 
it is now provided that the High Court may 
grant an injunction restraining a person from 
acting in a public office to which he is not en¬ 
titled. The principles which governed the for¬ 
mer procedure, however, are still applied by the 
English Court in granting an injunction. In 
the view I have taken of the merits of the pe¬ 
tition, I consider it unnecessary to express any 
opinion as to what is a public office and whethM' 
the office held by the opponent is a public office. 
On these matters, we have not heard full argu¬ 
ments from the parties. I must, therefore, re¬ 
serve all these points for consideration if and 
when the question arises again, and where the 
Court may be of the opinion that it is necessary 
to issue a writ in the nature of quo warranto. 

(48) On a consideration of the several ques¬ 
tions argued before us and for the reasons sta¬ 
ted above, I think this petition must be dismis¬ 
sed with costs. 

(49) BY THE COURT: The rule is discharged 
and the petition is dismissed with costs We fix 
Rs. 100/- as fees of the counsel for the oppo¬ 
nent Shri Ram Sahai. In our opinion this pe¬ 
tition does not involve any substantial ques¬ 
tion of law as to the interpretation of the Con- 
stitution. A certificate to file an appeal to the 
Supreme Court is, therefore refused. 

Y) fj Petition dismissed. 


A. I. R. (39) 1952 Maohya Bharat 43 [G. N. 17] 

(INDORE BENCH) 

MEHTA, J. 

Chandulal Ganeshilalji, Applicant v. Baboolal 
Chimanlal, Opponent. 

Small Cause Revn. No. 49 of 1949, D/- 13-11-50. 

(a) Stamp Act (1899), S. 2(22) — Indore Stamp 
Act (1907), S. 2(19) — Promissory note. 

An instrument executed by a debtor in favour of 
the creditor and containing an undertaking to pay 
a certain sum of money to t ie creditor found to 
have been due on account of certain transactions 
between them in a promissory note within S. 2(19) 
Indore Stamp Act. The question of negotiability 
does not arise under that definition. 

(Paras 10,11, 12) 

Anno: Stamp Act, S. 2(22) N. 10. 

(b) Stamp Act (1899), S. 2(22) and 35 — Pro- 
note inadmissible for want of stamp — Suit on 
original cause of action. 

Where a cause of action for money is once com¬ 
plete in itself, whether for goods sold or money 
lent or for any other claim, and the debtor then 
gives a pro-note to the creditor for the payment of 
money at a future time, the creditor may, if the 
money is not paid on the maturity of pro-note, fall 
back on the original consideration. 

Hence, where the promissory note is inadmissible 
in evidence for toant of stamp the plaintiff can 
bring a suit on the original consideration. 

(Para 13) 

Anno: Stamp Act, S. 35 N. 12. 

Roshanlal Khabya, for Applicant; V. R. Newas- 
kar, for Opponent. 

Case referred to: 

C36) AIR (23) 1936 PC 171: (17 Lah 557) 

(Prs 10. 11) 

ORDER: This small cause revision is preferr- 

i_.u. .1.._* _l.i_kio e _ ....__ _« v. 


easy trial of the rights of offices and franchises ORDER: This small cause revision is preferr- 
.Corporations and boroughs. The procedure ed by the applicant-plaintiff for recovery of Rs. 

of hn information in the nature of a writ of 431-5-6. His suit was dismissed by the Judge Small 
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Cause Court on the ground that the suit was 
founded on a promissory note and as it was not 
stamped it was inadmissible in evidence. 

(2) The short facts are that the defendant had 
dealings in silver with the plaintiff and on the 


amount comes to Rs. 21,950/- received from the 
firm of L, for and on behalf of M of HotL This 
amount to be payable after two years. Interests 
at the rate of Rs. 5-4-0 P.C.P.Y. to be chared 
dated 1st April, 1917". gea ’ 


foot oi account Rs. 401/- were due from the defen¬ 
dant to the plaintiff on 3-11-1946. The same day 
the defendant executed a chithi in favour of the 
plaintiff for Rs. 401/-. As the defendant failed to 
pay, tile plaintiff filed suit on the basis of chithi. 
According to the plaintiff the chithi is an agree¬ 
ment to pay. 

(3) The defendant denied having any dealing in 
silver with plaintiff. He contended that the plain¬ 
tiff got the chithi executed through fraud. He 
also contended that the chithi is inadmissible in 
evidence. 

(4) The Judge Small Cause Court held that the 
plaintiff had practised no fraud in getting the 
chithi for Rs. 401/-, executed by defendant. How¬ 
ever he held that the note in suit is a promissory 
note and as it is not stamped it is inadmissible 
in evidence and dismissed the plaintiff's suit. 

(5) The main point for determination in this 
revision application is whether the chithi in suit 
is a pro-note or a mere agreement to pay. 

(6) The question whether an instalment is a 
promissory note or not should be judged by the 
words used. 

(7) A promissory note as defined by Indore 
Stamp Act of 1907 mean an instrument in writ¬ 
ing (not being a bank note or currency note) con¬ 
taining an unconditional undertaking, signed by 
the maker, to pay a certain sum of money only to 
or to the order, of a certain person or to the bearer 
of the instalment. 

(8) It also includes a note promising the pay¬ 
ment of any sum of money out of any particular 
fund which may or may not be available or upon 
any condition or contingency which may or may 
not be performed or happen. Hence judged in 
the light of this definition the document in suit 
amounts to a promissory note. The document in 
question contains an agreement for the payment 
of money. It amounts to an undertaking or pro¬ 
mise. The undertaking is unconditional. The 
agreement is for payment of money and money 
only. The sum payable is certain. The instrument 
is signed by the maker of the instrument. The 
money is payable to or to the order of a certain 
person or to the bearer of the instrument. 

(9) Mr. Khabya pleader for the applicant con¬ 
tended that in the document in suit, there are 
no words showing negotiability. As the instru¬ 
ment is not negotiable, it is taken out of the range 
of promissory note and it is merely an agreement. 

(10) It has to be noted that the Indore Stamp 
Act was passed in 1907. It defines promissory note 
in S. 2(19). The Indore Negotiable Instruments 
Act was enacted in 1926. Therefore, a promissory 
note under the Indore Stamp Act does not mean 
a pro-note falling as defined in Negotiable Instru¬ 
ments Act, In view of the provisions of Indore 
Stamp Act, the question of negotiability does not 
arise. Here in this instrument certain person to 
whom the money is made payable is mentioned 
Bhai Chandulal Kanugo and it clearly states that 
Rs. 401/- are to be paid to Chandulal Kanugo. 
Here the definite person to whom the sum certain 
is' to be paid is mentioned. This document before 
me contains an express promise to pay certain sum 
of money. In the Privy Council Case ‘Mahomad 
Akbar v. Attarsing’, AIR (23) 1936 P C 171, the 
document alleged to be promissory note contained 
the following words: 

"This (one) receipt is hereby executed by H and 

A, resident, of Hoti for Rs. 43,900, half of which 


(11) The document, as it is worded, it is doubt¬ 

ful whether it can properly be styled as a promis¬ 
sory note since it does not contain an express 
undertaking to pay, but merely an undertaking 
which has to be inferred from the words used, in 
the document before me there are words indicat¬ 
ing definite promise to pay. Hence the document 
in suit is a pro-note as defined by the Indore Stamp 
Act. Here there is no implied promise as in ‘Mo¬ 
hammad Akbar's case* AIR (23) 1936 PC 171 but 
an express promise to pay ^ ^ ^ 

¥f ; V\ The dominant object of the note is 
to embody such promise and not the acknowledg¬ 
ment. 

(12) In tlie case before me an account is closed 
and a certain sum is found due by one party to 
another and if the amount is not paid immediate¬ 
ly, it is often the practice for the debtor to give 
the creditor an instrument referring to the account 
and containing an undertaking to pay the sum 
found due with interest. Hence it is a promissory 
note pure and simple. Now the question arises 
whether the plaintiff should be allowed to fall back 
on original consideration in view of the fact that 
the pro-note in suit is inadmissible in evidence as 
it is not stamped. 

(13) On the question it is well settled that 
where there is pre-existing debt or liability and 
a promissory note is passed in respect of it, the 
plaintiff can fall back on the original considera¬ 
tion. Where a cause of action for money is once 
complete in itself, whether for goods sold or money 
lent or for any other claim, and the debtor then 
gives a pro-note to the creditor for the payment 
of money at a future time, the creditor, may, if 
the money is not paid on the maturity of pro-note 
fall back on the original consideration. 

(14) It was stated that the trial Court gave 
option to the plaintiff to amend the plaint but the 
plaintiff was in a confused state of mind because 
he did not know then that the Court is going to 
hold the document as a pro-note, hence he did not 
at that time amend the plaint. Now that the 
Court has held that the document is a pro-note, 
he should be allowed to amend his plaint so as to 
sue for original consideration. 

(15) I. therefore allow the revision and set aside 
the decree of the lower Court and remand the case 
to the lower Court for being retired on merits. 
Costs in the cause. 

K.S. Case remanded . 
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(GWALIOR BENCH) 
CHATURVED1, J. 

Ram Ratan, Applicant v. Sughad Singh, Oppo¬ 
site Party. 

Civil Revision No. 116 of 2005, D/- 2-5-1950. 

Civil P.C. (1908), O. 17, Rr. 2 and 3 — Suit dis¬ 
missed for default of appearance — Order whether 
made under R. 2 or R. 3. 

The power conferred on the Court under O. 17, 
R. 3 is a very drastic power. It restricts very 
greatly the unsuccessful party’s remedy for re¬ 
dress. It should be used only in exceptional caSes. 
Where a default takes, place both within the rr\edn- 
ing of Rr, 2 and 3 and theft ii not enMSb. material 
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v to entitle the Court to proceed to 

on the record should proceed under R. 2- 

ludgmnt, the Courtjnoum ^ ^ 3 jn fl 

To apply presence of both the elements 

T tiTtoSwZS mart tune been at me 
nf a varty and ( 2 ) there must he materials 
JJJftJJf recorder Vie Court to proceed to decide the 
°?it The presence of one without the other does not 

of R. 3 'Chital^scomm. on 

S c ib “S <»>“ tpJt 

° n The plaintiffs toitnesses were summoned on 
several dates on which they appeared but their 
statements could not be recorded. On 23-S-1947, the 
Court ordered the plaintiff to pay the process fee 
and he fixed 28th June for examining the ^tnesses 
On this date witnesses were not present as the 
process fee was not paid. Ttie Court dismissed the 
suit for default. 

'Held' that as there was clearly no material be¬ 
fore the Court to enable it to pronounce a decision 
on the merits, the order ofdismwsal was one made 
under O. 17, R. 2 and, therefore, the application 
for the setting aside of this order and for restora¬ 
tion of the suit could be made under ° p ^” 2 9 ‘ 6 y 

Anno: C. P. C., O. 17, R. 3, N. 3. 

Bajpai, for Applicant, Shivdayal Shrivastava, for 
Opposite Party. 

Cases referred to: . , _ 

(Arranged in order of Courts, and in the Cour,s 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’43) AIR (30) 1943 Bom 321: (ILR (1944) Bom 

1 FB) (Pr 5) 

r 07) 34 Cal 235: (5 Cal L Jour 260) (Pr 5) 
(•33) AIR (20) 1933 Cal 412: (144 Ind Cas 462) 

(Pr 5) 

(’19) AIR (6) 1919 Lah 419: (47 Ind Cas 596) 

(Pr 5) 

(’43) AIR (30) 1943 Sind 94: (ILR (1942) Kar 547) 

(Pr 5) 

ORDER: This is a revision petition filed by 
Ram Ratan defendant against the order of the 
District Judge, Bhind, who reversed the finding of 
the Subordinate Judge, Bhind and restored the 
plaintiff’s suit. 

(2) The material facts of the case leading to 
this revision are that in the plaintiff’s suit issues 
.were framed on 9-3-1946 and his witnesses were 
summoned on several dates on which they appeared 
but their statements could not be recorded due to 
several reasons. On 23-5-1947 the Subordinate 
Judge ordered the plaintiff to pay the process fee 
and he fixed 28th June for examining the witnesses. 
On this date witnesses were not present as the 
process fee was not paid. The Subordinate Judge 
dismissed the suit for default. Application for 
restoration was also dismissed by him, as he held 
that the plaintiff’s illness was not proved and no 
sufficient reasons were given for not depositing pro¬ 
cess fee in time. In appeal the learned District 
Judge reversed the finding and ordered the resto¬ 
ration of the suit on payment of costs. 

(3) On 13-2-1950 the question for determination 
before Shinde, J., was whether the order of the 
first Court dated 28th June 1947 was made under 
Section 159 of the Gwalior Civil Procedure Code 
•r under section 160. These two sections of the 
dwalior Civil Procedure Code correspond to Rules 2 
and 3 respectively of Order 17 of Indian C.P.C. If 
the order was made under Rule 3 Of Order 17, the 
order vtfU be held to be on merits and the remedy 
waif only by way of appeal; on the contrary, if the 
Jw.wag passed Under Rule 2 ah application to 
seUa^de the order of the dismissal is the proper 


( 4 ) I have heard the arguments on this question. 
It is true there has been conflict on the point and 
there has been divergence of judicial opinion which 
has been noted in note No. 3 under Ordei 17, Rule- 
3 in Volume 2 of Chitaley’s Commentary. 

( 5 ) it is difficult to attempt by refinement or 
subtlety to reconcile cases which are not capab e 
of being reconciled. If one has to take the whole 
weight of the authorities tire balance of authority 
is in favour of the view that the power conferred 
on the Court under Order 17, R. 3 is a very drastic 
power and it restricts very greatly the unsuccessful 
party's remedy for redress, and should be used only 
in exceptional cases. ’Tekchand Nenoo Mai v. Kalu 
Sing Manju Sing’, AIR (30) 1943 Sind 94. Where 
a default takes place both within the meaning of 
Rr. 2 and 3 and there is not enough material on 
the record to entitle the Court to proceed to 
judgment, the Court should proceed under R. 2. 
'Har Gopal v. Harish Chandar’, AIR (6) 1919 Lah 
419. To apply the procedure laid down in R. 3 in 
a case there should be presence of both’ the ele¬ 
ments, viz., (1) the adjournment must have been 
at the instance of a party and ( 2 ) there must be 
materials on the record for the Court to proceed 
to decide the suit. The presence of one without 
the other does not justify the applicaion of R. 3. 
Brojendra Nath v. Promotha Bhusan’, AIR (20) 
1933 Cal 412. The two rules are neither conflicting 
nor mutually exclusive. The relation between the 
two Rules, which correspond to Ss. 157 and 158 
respectively, of the former Code, was explained in. 
•Mariannissa v. Ramkalpa Gorain’, 34 Cal 235 and 
has been relied upon by the Full Bench of the 
Bombay High Court in 'Basalingappa Kushappa v. 
Shidramappa Irappa’, AIR (30) 1943 Eom 321. Ac¬ 
cording to these decisions: 

“Rule 3 contemplates a case in which the Court 
has materials before it -to enable it to proceed 
to a decision of the suit. The mere fact of a 
party making default in the performance of 
what he was directed to do would not lead to 
the dismissal of the plaintiff’s suit, if he was the 
party in default, or the decreeing of the claim 
against the defendant, if the defendant was the 
person, who made the default; the words ‘not¬ 
withstanding such default’ in R. 3 clearly imo'y 
that the Court is to proceed with the disposal of 
the suit in spite of the default, upon such mate¬ 
rials as are before it. Order 17, R. 2, on the other 
hand, speaks of the disposal of the suit, and in¬ 
cludes cases in which there might not be any 
materials before the Court to enable it to pro¬ 
nounce a decision on the merits. It is clear, 
however, that the contingency contemplated in 
R. 2 may happen in a case which falls within 
the letter of R. 3. It may well hanpen, for 
instance, that a plaintiff to whom time has been 
granted to produce evidence, not only fails to 
do so, but also fails to appear. In such a case 
if there are no materials on the record, the ap¬ 
propriate procedure to follow would be that laid 
down in R. 2, but if there are materials on the 
record, the Court ought to proceed under R. 3" 

(6) In the case before me the witnesses not even 
of the plaintiff having been examined, there was 
clearly no material before the Court to enable 1« 
to pronounce a decision on the merits, and I am 
unable to see any difficulty in holding that the 
order of dismissal was that which could and shouldi 
have been made under Order 17, R. 2. I am alscl 
of this opinion, after reading the decision of the 
learned Subordinate Judge, that the order was 
actually made under Order 17, R. 2, Civil P. c.,i 
I have no doubt, therefore, that the application fori 
l “ e ! S&tung aside of this order and for restoration 
of the suit could be made under Order 9,- r> & civil 
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(7) As regards the other points, i.e., whether 
there was suiiicient reason to restore the suit, I can 
only state that the question being a question of 
fact it cannot be determined in revision. I have 
however, perused the evidence led by the plaintiff 
in this case about his illness and I think the testi¬ 
mony of Sughad Singh, Jahar Singh, and Bankelal 
is suiiicient to establish that Sugad Singh suffered 
from scorching wind and remained ill for about a 
month. The learned Subordinate Judge does no: 
seem to be correct in assessing this piece of evi¬ 
dence and I do not think any interference is called 
for by this Court in the conclusions arrived at by 
the learned District Judge. I therefore dismiss the 
revision with costs. 

V.S.B. Revision dismissed. 


A.I.R, (39) 1952 Madhya Bharat 43 [C.N. 19.] 

(GWALIOR BENCH) 

CHATURVEDI, J. 

Municipal Committee, Lashkar, Applicant v. 
Shahabuddin, Non-Applicant. 

Criminal Revision No. 132 of 1950, D/- 11-12-1950. 
Gwalior Municipal Act (1993 Smt) Sections lz3, 
78 — Order passed on application lor re¬ 
covering cost o) work from persons in default 
under S. 153 — Revision — Competency — Criminal 
P.C., (1898), S. 435 . 

An order passed by a Magistrate on an appli¬ 
cation for recovering the cost of the work from the 
person in default under Section 153 of the Gwalior 
Municipal Act or as an arrear of tax or of assess¬ 
ment under Section 78 cannot be revised by 
the High Court under S. 435, Criminal P.C. The 
order is an administrative order. The power which 
a Magistrate exercises under these sections is ordi¬ 
narily of a ministerial nature and in certain cases 
he has also to deal with questions of civil liability. 
In neither case he exercises his power as an infer¬ 
ior Criminal Court. (Paras 3, 22) 

As there is no provision in the Gwalior Municipal 
Act conferring revisional jurisdiction upon the 
High Court in matters of recovering costs for sum- 
mary removal of encroachments no revision cither 
on the Civil or Criminal side will be competent. 
Case law discussed. (Para 20) 

Anno: Criminal P.C., S. 435, N. 8. 

Vishnubahadur Singh, for Applicant. Swamisa- 
ran, for Non-Applicant. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

<*33) 145 Ind Cas 959: 34 CriL Jour 1105: (AIR (20) 
1933 All 281) (Pr 17 1 

COT) 6 Cri L Jour 425: (9 Bom L R 1347) (Pr 17) 
(T9) 43 Bom 864: (AIR (6) 1919 Bom 93:20 Cri 
L Jour 702) (Prs 10. 13) 

C39) 41 Bom L R 937: (AIR (26) 1939 Bom 477) 

(Pr 18) 

<’50) AIR (37) 1950 Bom 397: (ILR (1950) Bom 
522 PB) (Pr 19) 

(’74) 21 WR 391 (2): (14 Beng L R 254) (Prs 5. 13) 
C20) AIR (7) 1920 Cal 734 (2): (22 Cri L Jour 25) 

(Pr 7) 

(’25) AIR (12) 1925 Cal 934: (26 Cri L Jour 1246) 

(Pr 7) 

<’50) AIR (37) 1950 Cal 36: (51 Cri L Jour 346) 

(Pr 21) 

(’28) 29 Cri L Jour 389:108 Ind Cas 414: (AIR (15) 
1928 Mad .495) (Pr 9) 

C41) AIR (28) 1941 Pat 543: (43 Cri L Jour 110) 

(Pr 8) 

4*27) AIR (14) 1927 Sind 23: (27 Cri L Jour 1127 > 

(Pr 17) 


12 R Q 67 
15 R Q 317 


(Pr 4) 
(Pr 4) 


ORDER.: The non-appiicant had placed some 
building material (Malva) upon the ground level 
oi a street and the Municipal Committee, Lashkar 
after issuing a notice to the non-apphcant sum¬ 
marily removed the moveable encroachment. The" 
Municipal Committee applied to the Magistrate f 0 r 
recovering expenses from the non-appucant. Tat 
Magistrate dismissed this application and a revi¬ 
sion against this order was dismisesd by the learned 
District and Sessions Judge. The Municipal Com- * 
nnttee has therefore come up in revision to this 
Court. 


(2) Mr. Swamisaran, learned counsel for the non- 
applicant, has raised a preliminary objection con¬ 
tending that the order of the Magistrate is not 
liable to revision under section 435 of the Indian 
Criminal Procedure Code. 

(3) I have no doubt that the power which the 
Magistrate exercises in respect of any prosecution, 
under section 159 or Chapter 9 of Gwalior Munici¬ 
pal Act, is a judicial power and any order made by 
him in these prosecutions will be the order of an 
inferior Criminal Court liable to revision by this 
Court. I am not sure however whether the same 
can be said of an order passed by him on an appli¬ 
cation for recovering the cost of the work from the 
person in default under section 153 of the Gwalior 
Municipal Act or as an arrear of lax or of asssess- 
ment under section 78. The power which a Magis¬ 
trate exercises under these sections is ordinarily 
of a ministerial nature and in certain cases he has 
also to deal with questions of civil liability. In 
neither case he exercises his power as an inferior 
Criminal Court, and, therefore, in my opinion, his 
order cannot be revised by this Court under section 
435 Criminal Procedure Code. 

(4) In Section 80 of the Gwalior Municipal Act 
of Samvat 1993 procedure has been laid down for 
making references to the High Court in matters 
affecting taxes or principle of assessment. Then, 
Section 147 deals with criminal revisions. This 
Court, under this section can revise only those 
orders which are passed under section 109 or 
section 143. This case does not come under these 
sections or under section 159 or chapter 9 of-the 
Gwalior Municipal Act Therefore in my opinion 
the revision cannot be sustained. In 12 R Q 67 and 
in 15 R Q 317 this point does not seem to have been 
canvassed and under no provision of the Indian 
Criminal Procedure Code these cases could have 
been treated as criminal appeals. These two 
Gwalior rulings cited by Mr. Vishnubahadur °ingh 
cannot therefore be treated as precedents for the 
point pressed before me. 

(5) I have however gone through several rulings 
of the various High Courts of India on this point. 
But as the Gwalior Municipal Act differs in many 
respects from the Municipal Acts of other States 
in India, the rulings are not very’ helpful. I would 
therefore refer, with respect, to a very old ruling 
of 1874 reported in 'Baboo Chunder Narain Singh 
v. Brojo Bulub Govie\ 21 W R 391 (2). The question 
in this case was whether the act of the Magistrate 
in removing an obstruction is in any way a judicial 
act. Chief Justice Couch referred to Clause (1 
of Schedule K) of the Act 6 of 1868 which laid 
down that whoever builds any wall or erects or 
sets up any obstruction or encroachment In aitf 
public highway shall be liable to a fine not exceed¬ 
ing Rs 50/-: and the Magistrate shall have power 
to remove any such obstruction or encroachment, 
and the expenses of such removal shall be 
paid by the person erecting the same, and shall be 
recoverable from him in the manner provided In 
section 83 of the Act. 
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(6) The learned Chief Justice then observed: 

. ‘■•if the whole of this clause is to be read as one 
single provision, and the power of the Magis¬ 
trate to remove an obstruction only exists where 
the person building or setting up the ob¬ 
struction has been convicted and punished 
by a fine, it might be said that the 
conviction of setting up the obstruction and im¬ 
position of the fine and the removal of the ob¬ 
struction being one act, and the order by the 
Magistrate that it should be removed being part 
of the judicial proceeding for punishing the 
offender the whole was a judicial act; that the 
removing the obstruction could not be separated 
from the awarding of the punishment of the fine. 
But it appears to me that this would not be a 
reasonable construction of the clause; for, then, 
it would not provide for the cases where it may 
be necessary, for purposes of conservancy, mat 
the obstruction should be removed, and yet no 
person can be discovered who could be punished 
for setting it up and made liable to pay a fine, 
or from whom even the expense of the removal 
could be recovered. This clause, although it con¬ 
tains two provisions one for the punishment of 
the author of the obstruction, and the other for 
the removal of the obstruction must be looked at 
as if it were in fact two clauses, one providing for 
the Judicial act of determination who the offend¬ 
er is and punishing him, and the other for 
what may be done separately and without any 
offender being punished, namely the act of re¬ 
moving the obstruction, which may properly 
be called an executive or ministerial act.” 

The learned Chief Justice thereafter observed that 
these are two distinct acts and 
“the circumstance that in this instance there has 
been the imposition of a fine upon the person 
who is said to have set up the obstruction does 
not make the act of the Magistrate which follow, 
ed it, i.e., the act of removing the obstruction, 
in any way a judicial act.” 

(7) After this decision, in the Bengal Municipal 
Act of 1884 Section 205 laid down that any order 
made by the Magistrate under Sections 202, 203, 
204, or 233 shall be deemed to be an order made 

. by him in the discharge of his judicial duty. On 
the basis of Section 205 it had been held that an 
order made under Section 202 is a judicial proceed¬ 
ing and the High Court had power to revise the 
order of the Magistrate (‘Alok Mohan Saha v. 
Narayanganj Municipality’, AIR (7) 1920 Cal 734 
'Nabadweep Municipality v. Puranchand 
Mukherjee’, AIR (12) 1925 Cal 934.) 

was foU °wed by Dhavale, J., in 
AmSnwp Municipality v. Ramnandi Kuar\ 
W Pat 548 > because Section 201, Bihar 
and Orissa Municipal Act, 1922 also provided that 

iqfl^hnif e i I H ade b 7 . th ® Magistrate under section 
n 38 ,“ a “ be deemed to be an order made by him 
m the dlschar S e of bis judicial duty. 

s " ami Nath '- 29 Cr l L jour 
25® d 414 ' P evad °ss, J., held that when a 

K rale . actm S under Section 221, Madras Local 
Boards Act recovers a profession tax he acts in the 
n of a Magistrate and his orders are subiect 
to the provision of sections 435 and 439 Criminal 

no^Sfn COde '- 1116 judgment ^ very ’short and 
no reasons are given and the ruling can be ignored. 

Rfii tL ,‘ r ? Dinbai iiJi Bhai Khambatta’, 43 Bom 
864 the facts were that the committee, proceeded 
to construct the drain as required by their notice 

commit? 1811 ^ the cost from the applicant The 
S of e thM™ PP ! eCl 0,6 MaS'strate for re- 

under section 161 ( 2 ) of the 

traS. b Hir£,^?^u Municipal Act 1901 - The Magis- 
directed expenses to be recovered hv 

tress. This order came for revision. A Division 

1952 M. Bh./7 & 8 


Bench of the High Court observed that the sub¬ 
section (2) consists of two parts. The first part 
relates to prosecution, to be instituted before the 
Magistrate and the second part provides for re¬ 
covery of expenses incurred by the Committee. 
Any order passed on prosecutions is definitely re- 
visable and the recovery of expenses was to be 
“by such Magistrate." Therefore the Divisional 
Bench of the Bombay High Court held that an 
order passed under the second section was also 
revisable. The words ‘by such Magistrate’ were em¬ 
phasised in this judgment. * 

(11) It will be obvious that this Bombay ruling 
is not applicable in Gwalior. Section 159 of h e 
Gwalior Municipal Act corresponds to sub-section 

1 of section 173 of the Punjab Municipal Act which 
lays down that whoever places moveable encroach¬ 
ment upon any street without permission of the 
committee will be liable to punishment. In the 
Punjab Municipal Act of 1911 there is sub-section 

2 in this section which empowers the committee 
to summarily remove the encroachment and re¬ 
cover the expenses incurred by the committee from 
the offender. Mr. Vishnubahadur Singh has not 
been able to show me any specific section in the 
Gwalior Municipal Act which corresponds to sub¬ 
section (2) of section 173 of the Punjab Municipal 
Act. This absence of any clause leads Mr. Vishnu 
Bahadur Singh to place reliance on the provisions 
of sections 153 and 78 of the Gwalior Municipal Act 
and on their combined effect to make up the de¬ 
ficiency in the Gwalior Municipal Act. 

(12) Section 161 (2) of the Bombay District Muni¬ 
cipal Act, 1901 may be quoted here in this connec¬ 
tion : 

"Any prosecution under this Act or under any by¬ 
law, thereunder, may be instituted before any 
Magistrate and every fine or penalty imposed 
under or by virtue of this Act or any by-law 
thereunder and also all compensation or 
other expenses for the recovery of which no 
special provision is otherwise made in this Act, 
may be recovered on application to such Magis- 
trate by the distress and sale of any moveabie 
property to the person from whom the money 
is claimable. ’ 


D ' *snai Knambatta’, (45 

. m 864 > Heaton J. observed that this sub-sectioc 

!w1!,v, era p i°, v i des for (1 > the arriving at a judicial 
decision and ( 2 ) to carry out ministerially of that 

J -. observed that the power which 
a Magistrate exercises, under the latter part of the 

in b ™°?o 15 0rdlnarUy of a ministerial nature but 
m some cases it is also a judicial nature. It was 
on this view that the learned Judges held that the 
order of the Magistrate under this section is revis 
able though, with great respect, I think the obser- 
y 2 ai ° n p s ° f Sir Richard Couch C. J. in 21 w H*£i 
( 2 ) were more appropriate and reasonable- but as 
there is no other sub-section in section 159 of the 

S°h r n M , unicipal the Bombay rSling or £e 
EJinjab rulings are not applicable to the present 
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(15) It will be seen from the above provision that 
in tile Bengal Municipal Act it is the Magistrate 
who passes the order after hearing the parties but 
in the Gwalior Municipal Act there is no such 
provision. In the case before me the Municipality 
has itself removed the encroachment and asked the 
Magistrate to realise the expenses which have been 
fixed by the Municipality from the owner. Mr. 
Vishnu Bahadur Singh has again and again stress¬ 
ed the point that the Municipality can pass an 
order under section 153 and the Magistrate can 
realise the dues or the expenses under S. 78 note 
3. My difficulty is that S. 153 clearly and specifical¬ 
ly mentions that an order under this section can be 
passed “if it is in accordance with the Act." I h*-ve 
not been shown any provision, rule or by-law fram¬ 
ed under this Act, which makes it lawful lor the 
Municipal Committee to remove the Malva as an 
encroachment and realise the expenses from the 
owner without prosecuting him under S. 159. Trie 
difference between prosecution for encroachment 
and merely recovering the expenses after removal 
of encroachment without prosecuting the owner 
can easily be seen. If the offender has been pro¬ 
secuted under S. 159 he will be able to plead that 
no offence has been committed by him and 
the Magistrate in that case would be empowered 
to determine the question on merits. In the other 
case it is urged that the Magistrate is merely a 
ministerial officer and he should without any in¬ 
quiry recover the amount fixed by some Overseer 
of the Municipality. The Committee or rather an 
officer of the Municipal Committee will always ore- 
ler the second course and would be reluctant to 
prosecute anybody under S. 159 and if the con¬ 
tention of the learned counsel for the Municipal 
Committee prevails the result will be that the al¬ 
leged offender will have to pay the money demand¬ 
ed by the Municipality without having been formal¬ 
ly declared as guilty of an offence under S. 15S I 
think this will be open to many objections and in 
this view the observations of the learned Magis¬ 
trate and his reference to previous practice deserves 
serious consideration. 

(16) There is also no section in the Gwalior 
Municipal Act which provides that any order made 
by the Magistrate under Ss. 153 and 78 will be 
deemed to be an order made by him in the dis¬ 
charge of his judicial duty. Therefore it is obvious 
that the Calcutta and Patna rulings referred to 
above cannot be made applicable to the facts of 
the present case. An act of removing the obstruc¬ 
tion or an act of recovering the cost from the 
offender by a Magistrate will remain a ministerial 
act in Gwalior and no revision can lie to this Court 
against such orders. 

(17) The ratio decidendi of ‘In re Dalsukh Ram*, 
6 Cri L Jour 425; ‘Karachi Municipality v. Jafferjee 
Tayabji’, AIR (14) 1927 Sind 23 and of ‘Municipal 
Board, Benaras v. Ram Sahia Gupta’, 145 
Ind Cas 959: 34 Cri L Jour 1105 will be 
a helpful guide in deciding such cases. 
These cases have held that a Magistrate hearing 
an appeal or dealing with a question of civil liabi¬ 
lity is not an inferior Criminal Court to which 
alone the revisional jurisdiction of the High Court 
applies under S. 435, Criminal Procedure Code. 

(18) In the ‘Lokmanya Mills Barsi v. The Muni¬ 
cipal Borough of Barsi’, 41 Bom L R 937: AIR 
(26) 1939 Bom 477 Beaumont C. J. held clearly 
that the question of liability of tax is purely a 
civil matter and when the Magistrate hears an 
appeal against a demand notice in a criminal 
Court and an appeal goes to the Sessions Court, 
the Sessions Judge in a case of this sort exercises 
the power of a civil Court and not of a criminal 
Court and therefore no revision application lies 
•nder the Criminal P. C. It was however held in 


this case that the High Court has power under 
S. 115 of the Civil P. C. to entertain an applica¬ 
tion for revision but such powers should be used 
sparingly and in proper cases. 

(19) This view has recently been approved by 
a Full Bench of the Bombay High Court in *D’ 
Monte v. Bandra Borough Municipality’, AIR ( 37 ) 
1950 Bom 397 where it is laid down that the Cri¬ 
minal Court may be constituted os a Court de» 
signata and civil jurisdiction may be conferred 
upon the Court. If a Criminal Court exercises 
that jurisdiction, then it is not necessarily an 
inferior Criminal Court within the meaning of tlie 
Criminal Procedure Code; and if a right of revi¬ 
sion is given from a decision of such a Court then 
that revisional application is civil in its character 
and not criminal. It was further made clear in 
this case that the High Court in such matters 
exercises a special jurisdiction which is conferred 
on it under S. 110 of the Bombay Municipal 
Boroughs Act of 1925 and this should be exercised 
on the civil side. 

(20) It will thus be clear that if there is not 
provision in the Gwalior Municipal Act conferring 
revisional jurisdiction upon the High Court in 
matters of recovering costs for summary removal 
of encroachments no revision either on the civil 
or criminal (side?) will be competent. 


( 21 ) In a recent case ‘Abdulla Haroon & Co. v. 
Calcutta Corporation’, AIR (37) 1950 Cal 36, the 
question was whether an order passed by a Magis¬ 
trate under S. 421 Calcutta Municipal Act for des¬ 
troying at the cost of the owner food or drug 
which has become unwholesome or unfit for human 
consumption is a judicial order? R. P. MookerjeeJ. 
after reviewing the entire case law came to Pie 
conclusion that the Magistrate in such case Is 
bound to give notice beiore he arrives at a deci¬ 
sion, and after hearing the parties he comes to a 
conclusion. Therefore, the order of the Magistrate 
is a judicial order. Das Gupta J. on the contrary 
came to the conclusion that it was entirely the 
Magistrate’s discretion to hear any evidence or not 
The Magistrate is just an alternative to the several 
Corporation officers or a Councillor or an elderman 
and the law does not require the Magistrate to 
issue any notice, take any evidence, or hear any 
party before passing any order under S. 421(2). 
Therefore the learned Judge held that the Magis¬ 
trate acting under S. 421(2) is an Executive omcer 
and not a Court, and his order for destruction 01 
drugs is an administrative and not a judicial order 
and the High Court has no jurisdiction to revise 
the order passed by the Magistrate under S. 421. 
As both the learned Judges agreed in this case 
that the rule be discharged this case could not go 
to a third Judge for a final determination of tne 
point canvassed in this case. 

(22) It will neither be desirable nor Justifiable to 
go through other rulings and to multiply authori¬ 
ties and apply stray observations in the decisions 
of various High Courts in India for interpreting 
an altogether different provision which is to oe 
found in the Gwalior Municipal Act, On a peruwu 
of the provisions contained in Ss. 153 and 78 an 
inter reting them together there is no escape from 
the conclusion that the order of the Magistrate 
is an administrative order. 

(23) In the view I take the revision petition is 

not competent and I dismiss it. 
v o o Petition dismissed. 
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A. I. R- (39) 1952 Madhya Bharat 51 

(GWALIOR BENCH) 

SHINDE AND DIXIT, JJ. 
jagannath, Applicant v. Mt. Puniya, Non-Appli- 
cant. 

Civil Miscellaneous Petitions Nos 33 and 34 of 
1951, D/- 18-9-1951. 

Constitution of India Art. 227 - “Superinten¬ 
dence" — Meaning of — Powers of High Court — 
V Error of law or fact — Madhya Bharat Revenue Ad¬ 
ministration and Ryotwari Land Revenue and 
tenancy Act (LXVI (66) of 1950) S. 147. 

The word ' superintendence' in Article 227, in¬ 
cludes administrative as well as judicial superin¬ 
tendence. In the exercise of its judicial functions, 
the Board of Revenue is a tribunal subject to the 
superintendence of the High Court under Article 
227. Section 147 of the Madhya Bharat Revenue 
Administration and Ryotwari Land Revenue and 
Tenancy Act cannot be construed so as to take away 
the power given to the High Court under Article 
227. If Section 147 of the Act purports to take away 
the right of superintendence of the High Court 
under Article 227 of the Constitution, then clearly 
Section 147 of the Act is to that extent ultra vires 
the Constitution. The right given to the High Court 
under Article 227 cannot be taken away by the 
State Legislature. 

The power of superintendence under Article 227 is 
not restricted to cases of non-exercise or illegal 
exercise of jurisdiction but extends also to cases 
where tliere has been an obvious miscarriage of 
justice because a Court or a tribunal has approached 
the matter entrusted to it in an arbitrary or des¬ 
potic manner and against all rules of natural 
v justice. But the power cannot be exercised to dis¬ 
turb a decision of a Court or a tribunal merely be¬ 
cause it has misconceived a point of law or come to 
a wrong decision of the facts. 'Case law discussed / 

(Paras 3, 4, 5, 15) 

Karkare, for Petitioners . 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’35) AIR (22) 1935 All 599: (57 All 977 FB) 

('51) AIR (38) 1951 All 514 (Pr^i) 

( 51) AIR (38) 1951 Assam 96: (ILR (1951) 3 Assam 
147) (p r 2) 

(’51) AIR (38) 1951 Assam 106: (52 Cri L J 966) 

n inl 5 L BOm 93: (AIR (20) 1933 Bom ^ChL 4 ] 

199 SB) m r 2) 

C37) AIR (24) 1037 Bom 153: (38 Crl L J 606) 

C67) 7 W R 430 ( 5 r 1 }} 

, L J 400: (6 Cal L J 705) (Pr 8 ) 
( 522: (Am (8) 1921 Cal 30:22 Cri L J 

OOJ ,p 

( 33) AIR (20) 1933 Cal 132: (34 Cri L J 299) 

• IS! A £ «•> 19 51 Cal 100 (PrS MV 1 !) 

(61) AIR (38) 1951 Cal 138: (56 Cal W N 23) 

(38) 1951 Cal 193 (SB) rp£* l\ 

CM) AIR (20) 1933 Lah 259: (144 Ind Cas 515) 

C 20 ) AIR (7) 1920 Mad 847: (20 Cri L J 755 /^ 3) 

(’51) AIR (38) 1951 Nag 58: (52 Cri L J 1140) 10) 
(’51) AIR (38) 1051 Nag 90; (1961 Nftg 

(Pr 3) 


(’19) AIR (6) 1919 Pat 573: (49 Ind Cas 389) 

(Pr 10) 

C20) AIR (7) 1920 Pat 568: (56 Ind Cas 155) 

(Pr 10) 

(’28) AIR (15) 1928 Pat 111: (105 Ind Ca? 131) 

(Pr 3) 

(’51) AIR (38) 1951 Sau 43 (Pr 2) 

DIXIT, J.: These are two petitions under Article 
227 of the Constitution of India for setting aside 
the orders of Board of Revenue. In Petition No, 33 
of 51, the applicant asks us to revise the order of 
the Board of Revenue refusing to disturb, in the 
exercise of its revisional power, the decisions of the 
Commissioner and the Suba whereby the claim of 
the non-applicant Mt. Puniya, for her name being 
entered in the revenue papers as a Morusi tenant, 
was allowed. The petition No. 34 of 51 arises out 
of Settlement proceedings in which the Settlement 
Officer recognised the non-applicant Nanuram’s 
possession of certain land and made an entry 
accordingly. An appeal against the order of the 
Settlement Officer was preferred by the applicant to 
the Commissioner. It was rejected. Thereupon, the 
petitioner appealed to the Bench Appeal Mai, Uj- 
Jain. The appeal was allowed and the petitioner’s 
claim as regards possession was allowed. Subse¬ 
quently, the non-applicant went up in revls'on to the 
Eoard of Revenue against the decision of the Bench 
Appeal Mai. The Board of Revenue allowed the 
revision petition and held that the appeal of the 
petitioner before the Commissioner was barred by 
time and that the appeal beforeHhe Bench Appeal 
Mai was incompetent. The petitioner Anand Rao 
now seeks the revision of this order of the Board 
or Revenue. 

(2) Mr. Karkare who appeared on behalf of the 
petitioners argued that the Board of Revenue was a 
tribunal, subject to the superintendence of this 
Court under Article 227 of the Constitution of India • 
that under this Article this Court had the power 
to interfere judicially and even to correct errors of 
law and fact in the decisions of courts and tribunals 
in the territories in relation to which this Court 
exercised jurisdiction. In support of his arguments 
Mr. Karkare relied on ’Bavalal Jadavji v. Jivanlal 
Gopalji’, AIR (38) 1951 Sau 43 and Tsrail Khan v. 
State’, AIR (38) 1951 Assam 106. 

(3) 'In my opinion these petitions must be re¬ 
jected. The decisions sought to be revised have 
been given by the Board of Revenue in the exer¬ 
cise of its judicial functions conferred on it by 
Swtions 17 and 37 of the Madhya Bharat Revenue 
Administration and Ryotwari Land Revenue and 
Tenancy Act, Samvat 2007 (Act No. 66 of 1950). 
There can, therefore, be no doubt that in the exer- 
cise °f its judicial functions, the Board is a tribunal 
* U ^ e . Ct *SL the superintendence of this Court under 
Article 227 of the Constitution of India. It is also 

»5 ere ampIe authority to support the 
view that the power of superintendence includes 
not only superintendence on administrative points 
but superintendence on Judicial side too. (See ’State 
of West Bengal v. Durga Devi’, AIR (38) 1951 Cal 

SaUsSriM 0 ! VMf Behar1 ’’ Am <38) 1951 
Sri ,*? 8 , nd Bakina Jain Airways Ltd. v. Sukumar 

«8) 19511 Cal 193; ’Sheoshanka™. 
Pradesh ’’ AIR <38) 1951 Nag 
" 8 * n 'VooT , d * 1 . ar Atm aram v. Collector of Nagpur' 

* t 95 ^ 90: ‘ Union of Workl ™m of 

& L G. N. & Rly. Co. Ltd. v. River Steam 

Tsrap 3 KharP° cV'; AIR (38) 1951 Assam 96 and 

' Am . ™ 1951 Assam 106). 

A .™ cl f 227 the Constitution is somewhat analo- 

Acf iq?s 107 °. f t 5 e Government of India 

Act 1915,,which gave to the High Courts the power 

hiin Supe K. nt 1 ndence over 811 Courts for the time 
being subject to Its appellate jurisdiction. In TigSt 
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V. Ali Mahomed', 48 Cal 522; 'Balkrishna Hari v. 
Emperor', 57 Bom 93; 'Ganesii Das Shankar Lai v. 
Asanand Radhsham', AIR (20) 1933 Lah 259 and 
•Maharup Kuer v. Mahabir Singh', AIR (15) 1928 
Pat 111 it was held that the power of superinten¬ 
dence under S. 107, Govt, of India Act 1915, in¬ 
cluded the power of judicial interference. The 
Allahabad High Court, however, took a contrary 
view in 'Mukund Lai v. Gaya Prasad', AIR (22) 
1935 All 599. The Government of India Act 193o, 
however, restricted this superintendence to aa- 
ministrative matters only by an express provision to 
that effect in Section 224 (2). The absence m 
Article 227 of the Constitution of a provision similar 
to Sub-section 2 of Section 224, Government of 
India Act, 1935 and the insertion in Sub-section - 
of Article 227 of the words "without prejudice to 
the generality of the foregong provision", goes to 
confirm the views that the word 'superintendence 
,m Article 227 includes administrative as well as 
judicial superintendence. 

(4) If as I think, the Board of Revenue is a 
tribunal subject to the superintendence of this 
Court under Article 227 of the Constitution and the 
power of superintendence of this Court extends to 
interference in judicial matters, then Section 147 of 
the Madhya Bharat Revenue Administration and 
Rvotwari Land Revenue and Tenancy Act Samvat 
2007 cannot be construed so as to take away tne 
powers given to this Court under Art. 227. Section 

147 savs■ , 

“Except as otherwise provided in this Act, no Ci\ il 
Court shall entertain any suit instituted, or app.i- 
cation made, to obtain a decision or order on any 
matter which the Government are. or a Revenue 
Oflicer is, by this Act, empowered to determine, 
decide or dispose of.” 

(5) The Madhya Bharat Revenue Administration 
and Rvotwari Land Revenue and Tenancy Act Sam¬ 
vat 2007 was passed after the Constitution came 
into force and if Section 147 of the Act purports to 
take away the right of superintendence of tnis 
Court under Article 227 of the Constitution, tnen 
clearly Section 147 of the Act is to that extent 
ultra vires the Constitution. The nght gnen to 
this Court under Article 227 cannot be taken away 
by the State Legislature, and therefore it must be 
held that a power of superintendence 

Court in spite of Section 147 of the Act No. G6 of 

^6) The question we have to decide is, what^s 
the extent of judicial interference fended by 
Article 227, and whether it permits this Court to 
interfere in every case where it finds some °[ 
law or fact in the proceedings of the lower Courts 

or tribunals. . 

(7) In ‘Gopal Singh v. Court of Wards’, 7 WR430, 
one of the earliest case dealing with the power of 
superintendence conferred on the HiSh Courts by 
Section 15 of the High Courts Act of 1861, Norman, 
j fl pointed out that: 

“This power of superintendence is entirely dis¬ 
tinct from the jurisdiction to hear appeals. If tne 
inferior Court after hearing the parties comes to 
an erroneous decision either on law or . vj ct 
a matter within its jurisdiction, the Cour having 
power of superintendence, never interferes. Tne 
only mode of questioning the propriety of such a 
decision is by appeal.” 

(8) In ’Kedarnath v. Kshetra Nath*. 6 Cd W 400 
(Cal) Mitra, J.. observed that the power °f super¬ 
intendence could only be exercised in cases of non- 
exerSe or an illegal exercise of Jurisdiction Ran- 
kin. C. J.. of the Calcutta High Court described in 
‘Manmatiia Nath v. Emperor’, AIR (20) 1933 Cal 
132 . the power of superintendence by saving that: 
“The superintendence is not a legal fiction where¬ 


by a High Court Judge is vested with omnipotence* 
but is a term having a legal force and signifies 
non. The general superintendence which this 
Court has over all jurisdiction subject to appeal 
is a duty to keep them within the bounds of their 
authority to see that they do what their duty 
requires and that they do it in a legal manner. 

It does not involve responsibility for the correct 
ness of their decision either in fact or law.” 

(9) Tlie principles laid down by Rankin, C. J. in 
AIR (20) 1933 Cal 132, have been followed’by 
a Special Bench of the Calcutta High Court in 
•Dalmia Jain Airways, Ltd. v. Sukumar’, AIR (38) ? 
1951 Cal 193. 

(10) The Madras High Court held in ‘Ponnappa 
Iyengar v. Ramanuja’, AIR (7) 1920 Mad 847, that 
it is only in very rare cases that the High Court 
would interfere under Section 107, Government of 
India Act 1915 and even when there was a question 
of jurisdiction. If there was no question of juris¬ 
diction it would interfere only if very great mis¬ 
carriage of justice would otherwise result. The 
Patna High Court by virtue of the powers confer¬ 
red under Section 107 of the Government of India 
Act 1915, interfered in cases where there was a 
gross error apparent on the face of the record and 
there was a denial of justice. See ‘Nilmani Nath 
v. Pratap Udai NatlV, AIR (6) 1919 Pat 573; ’Brlnda- 
ban Chander v. Gour Chandra', AIR (7) 1920 Pat 
568. 

(11) A Division Bench of the Bombay High Court 
held in 'Emperor v. Jamnadas Nathji', AIR (24) 
1937 Bom 153, that: 

“The powers of superintendence under Section 107 
Government of India Act 1915 are not ordinarily 
meant to be exercised where no power of revision 
or interference exists and such power ought to 
be exercised only in rare cases where an obvious 
miscarriage of justice cannot be otherwise pre- . 
vented.” 

(12) A reference mav also be made to 'Harsaran 
Das v. Mukandilal', AIR (38) 1951 All 514, where 
Malik. C. J., forebore from expressing any concluded 
opinion on the question whether under Article 227 
of the Constitution, the High Courts have not only 
administrative superintendence but also judicial 
superintendence, but was at the same time compel¬ 
led to .say that: 

“The power given under Articles 226, 227 of the 
Constitution should be restricted to interference In 
cases of grave dereliction of duty for which no 
other remedy is available and which would have 
serious consequences if not remedied.” 

(13) In 'Sheoshanker v. State Govt, of Madhya 
Pradesh’, AIR (38) 1951 Nag 58, Mangalmurti and 
Mudholkar JJ., observed that: 

“Under Article 227 ordinarily it will be open to 
the High Court in the exercise of the power or 
superintendence, only to consider whether there 
is an error of jurisdiction in the decision of a 
Court or tribunal subject to its superintendence, 
whereas there is no limitation, under Article 220_ 

(14) An elaborate review of the cases on the sub¬ 
ject is to be found in ‘Ismail Khanv.The State, 
AIR (38) 1951 Assam 106. where it was held tnai. 

“Since the jurisdiction of the High Court under 
Article 227 is extraordinary, it should not serve 
ordinarily as a substitute for revlsional Jurisdic¬ 
tion in cases where the revlsional jurisdiction has 
been taken away from the High Court by a com- 
petent Legislature though even in such cases 
absence, excess or abuse of Jurisdiction will, no 
doubt, justify interference. The High Court may 
also in such cases draw on its power of superin¬ 
tendence. to avoid or prevent obvious miscarriage 
of justice. It will not be justified in constituting 
itself a Court of appeal and substitute its own 
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on findings of fact after minute scrutiny of 
Jh^vWencetoough the extraordinary junsdic- 
!fnn mav be utilised for correcting miscarriages of 
SiS which have been occasioned by patent 
SreoMaw or procedure which cannot be cor¬ 
rected otherwise.” 

(15 ) In so far as it is necessary for me to ex¬ 



in AIR (20) 1933 - 
pectively say so. appear to me to be more consonant 
\rith the character of the extraordinary power of 
suDerintendence than the views expressed in other 
cases If I have correctly understood the opinion 
of Rankin, C.J., the power of superintendence Is 
not restricted to cases of non-exercise or illegal 
exercise of jurisdiction but extends also to cases 
where there has been an obvious miscarriage of 
justice because a Court or a tribunal has approacned 
the matter entrusted to it in an arbitrary or des¬ 
potic manner and against all rules of natural 
justice. In saying so I do not pretend to lay down 
rigid principles for all cases and to define the cir- 
cumstances or cases in which the extraordinary 
power under Article 227 should be exercised. I do 
not think it would be proper for any Judge to parti- 
cularise the cases in which the power should be 
exercised and thus to restrict the wide generality 
of the language deliberately used in Article 227. 
I am, however, quite clear that the power cannot 
be exercised to disturb a decision of a Court or a 
tribunal merely because it has misconceived a point 
of law or come to a wrong decision of the facts. 

(16) In the present case, it is not the case of the 
petitioner that the Board of Revenue in passing the 
orders, they did, exceeded or abused its jurisdiction. 
In Petn. No. 33 of 51, the petitioner challenges the 
correctness of the findings of fact arrived at by the 
Revenue Courts. In the other petition, the appli¬ 
cant’s grievance is that the interpretation put by 
the Board of Revenue in a Departmental Order 
and Section 17 of the Settlement Manual, was 
wrong and that the Board of Revenue erred in not 
giving him the benefit of Sections 5 and 14 of the 
Limitation Act with respect to the appeal before 
the Commissioner. I fail to see how the decisions 
of the Board of Revenue in these two cases have 
resulted in a miscarriage of justice. Learned coun¬ 
sel for the petitioners said everything that could be 
said in favour of the petitioners. Nonetheless, I am 
not satisfied that there is any ground to entertain 
the applications. In my judgment, they must be 
dismissed. 

(17) SHINDE, J.: I agree. 

D.H. Applications dismissed . 
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DIXIT , J. 

Hari Narayan, Applicant v. Mt. Rani Devi , Non¬ 
applicant . 

Criminal Revision No. 178 of 1949, D/- 5-12-1949. 

(a) Criminal P. C. (1898), S. 488 (3) — Main¬ 
tenance order against husband — Execution of — 
Husband whether can show cause against execu¬ 
tion. 

The icords in Section 488 ( 3 ), “if any person so 
ordered fails without sufficient cause to comply 
with the order , etc” clearly indicate that when an 
execution of the order is applied for the husband 
or the father can show cause why the order would 
not be executed . The Magistrate must then con¬ 
sider judicially the sufficiency of the cause alleged 
w the husband or the father and make an order 
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wanting or refusing the execution of tlie mainten¬ 
ance order. The contention that tlie husband or 
the father cannot be permitted to show j cause 
against the execution of the order, unless and until 
he gets the maintenance order conceded under 
Sub-section (5) cannot be accepted; for sueh a 
construction would mean ignoring the words fail¬ 
ing without sufficient cause ” which occur ^Sub¬ 
section (3). {Fara 

Anno: Criminal P. C., S. 488, N. 16. 

(6) Criminal P. C. (1898). S. 488 (5) -- Cancel¬ 
lation of maintenance order — Retrospective 

effect of. 

Where an order for payment of maintenance 
which is cancelled under Sub-section (5) on proof 
that the wife, without sufficient reason refuses to 
live with her husband, is also incapable of execu¬ 
tion on same ground under Sub-section (3) then 
the arrears of maintenance allowance due up to 
the dale of the cancellation order cannot be re¬ 
covered. It is clear that from the language used 
in Sub-sections (3) and (4) if sufficient cause for 
non-payment is shown and the Magistrate is satis- 
fied that the wife, without sufficient reason re¬ 
fuses to live with her husband the order of main¬ 
tenance cannot be enforced in the manner provid¬ 
ed in Sub-section (3) and the wife is not entitled 
to receive the amount of maintenance allowance; 
and that must apply to arrears of maintenance 
due under an order. AIR (29) 1942 Bom 253. Rel. on; 
AIR (17) 1930 Lah 99; AIR (25) 1938 Cal 144, Not 
Appr. (Para 3) 

Anno: Criminal P. C. S. 488, N. 24, Pt. 2. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

('42) AIR (29) 1942 Bom 258: (43 Cri L J 826) 

(Pr 3) 

C38) AIR (25) 1938 Cal 144: (39 Cr L J 357) 

(Pr 3) 

(’30) AIR (17) 1930 Lah 99: (30 Cri L J 719) 

(Pr 3) 

ORDER.: This is an application in revision 

from an order of the Sessions Court Raj Garh re¬ 
fusing to make a reference to this Court for set¬ 
ting aside the order dated 22-6-49 of Sub-Divisional 
Magistrate, Panchhor in certain maintenance pro¬ 
ceedings. On 20th June 1947, the applicant Hari 
Narayan was directed by the Sub-Divisional Magis¬ 
trate, Sarangpur to pay maintenance to his child¬ 
ren and wife Mt. Rani Devi. The order of main¬ 
tenance passed by the Sub-Divisional Magistrate 
was affirmed by the Dewas (Junior) High Court 
with slight modification. The applicant did not 
pay the maintenance ordered for the period from 
0-6-18 to 28-3-49 and on 31-3-49, Mt. Rani Devi 
applied to the Sub-Divisional Magistrate, Pachhor 
to enforce the order under S. 488 (3), Criminal 
Procedure Code. The applicant objected to the 
execution of the order on the ground that his wife 
Mt. Rani Devi, without sufficient cause refuses to 
live with him. The Sub-Divisional Magistrate took 
the view that it was not open to the applicant to 
raise such a contention when execution of the 
order is applied for and that If the applicant de¬ 
sired that the order should not be executed, he 
must first apply under Section 488 (5) and have 
the order against him set aside. The Magistrate, 
therefore, ordered the execution of the order. The 
Sessions Judge, Raj garh to whom an application 
was made in revision agreed with the view taken 
by the Sub-Divisional Magistrate and further held 
that even if the order for maintenance is subse¬ 
quently cancelled under Section 488 (5) the can¬ 
celling order would not have retrospective effect 
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so as to affect the arrears due up to the date of 
me o t ccr. 

? llc i )!der of the Sub-Divisional Magistrate, 
»Panchhor directing the execution of Hie mainten- 
|anc e order without considering the objections of 
uie applicant is, in my opinion, clearly wrong. The 

^ n ‘^ e ? tl0 V 88 l3 ’ ' I1 an - v Person so ordered 
laiis Without sufficient cause to comply with the 

fc r ' f et M Clea , r!y ind!ca!c ' h at when an execu- 
lon f °j. tne orde r is applied for the husband or 
the father can show cause why the order should 

fcirtlr be r <eCI T, ed ', The Magistrate must then con- 
kider juchdaUy tlie sufficiency of the cause alleged 
b> the counter-petitioner and make an order 
(granting or refusing the execution of the main- 

Snt n fhi? n rh’’ Th r 00111011:1011 of ‘he non-app!i- 
ca.u that -he applicant cannot be permitted to 

oause , a P lnst execution of the order, un- 
i e “ and H nnl he gets the maintenance order can- 
celied under Sub-section (5) cannot be accepted- 

h^%^ n ^ St ^ i0n would mean 'Snoring the 
•t.ords failmg without sufficient cause" which 

m»^M b ' Se , Ctl0n ,3 » and also ‘he Sub-section 
iwo'Vs C 1 a ^f down ,hat a wife 15 n0 ‘ entitled to 
”2? lv ® 0 i n aUowance - if > without any sufficient 
leasoii, she refuses to live with her husband. I 
therefore, think the Sub-Divisional Magistrate 
should have considered the grounds alleged by the 
app leant against the execution of the order and 
having regard to all the circumstances then deter¬ 
mined whether the order should be executed or 

(3) As regards the question whether If the order 
of maintenance is cancelled under Section 488 ( 5 ) 

>he cancellation order can affect the arrears due 
up to the date of the order, it seems to me from 
f he J a ! 1 p a p used 111 Sub-sections (3) and (4) that 
L 77 ■ n . t cause for non -Payment is shown and 
2?mJ^ a f btrate 18 s , atisfled that ‘he wife, without 
i ?"Pit 1 rc ^ son «*uses to live with her husband 
he order of maintenance cannot be enforced in 
the manner provided in Sub-section (3) and the 
wife is not entitled to receive the amount of main¬ 
tenance allowance; and that must apply to arrears 
of maintenance due under an order. it is true 
hat Sub-section (5) does not deal with the ques¬ 
tion of execution of the order for maintenance but 
provides for cancellation of the original order for 
payment of maintenance and the use of the 

* ord iinfi" 0 * 1 ” o 0es , not nece&sarily import that the 
cancellation order has retrospective effect. But If 
an order for payment of maintenance which Is 
cancelled under Sub-section (5) on proof that the 
wife, without sufficient reason refuses to live with 
her husband, is also incapable of execution on 

S round V? der sub * sec ‘ion (3) it seems to me 
difficult to hold that the arrears of maintenance 
allowance du e up to the date of the cancellation 
order can be recovered. I am fortified in the view 
I have taken, by a decision of a Division Bench of 
the Bombay High Court reported in ‘Sangavva v. 
Gmappa'. AIR 1042 Bom 258. The learned counsel 
lor the non-applicant has relied on ‘Bhag Sultan v. 
Md Akbar Khan*, AIR (17) 1930 Lah 99. which was 
followed in ‘Tari Bala v. Kibal Ram\ AIR (25) 
™8 Cal 144. In these cases it has been held that 
the cancelling order has no retrospective effect so 
as to disallow the prior allowed maintenance and 
that the maintenance order stands good until it is 
cancelled. The learned Single Judges of the 
Lahore and Calcutta High Courts have not given 
any reasons in support of their conclusions and 
with all due deference to them, I find mvself un¬ 
able to agree with their view that the order of 
cancellation takes effect from the date of the 
order and has no retrospective effect. 

<4) For these reasons. I think, the Magistrate 
enea in summarily making an order for the pay- 
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ment of the arrears of maintenance allowance 
The orders, therefore, of the Sessions Judge and 
the Magistrate directing the execution of the order 
are set aside and I direct the Sub-Divisional Mag£ 
trate that the application for execution and thp 
counter-petition of the applicant be heard and dS 
posed ol by him in the light of the observations t 
have made. 1 

VSB - Revision allowed. 
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REGE, J. 

Mohammad Amir Abbasi, Applicant v. Nasurud- 
din Ahmad and another, Opponents. 

Criminal Misc. Case No. 87 of 1919, D/- 20-6- 
1949. 

Criminal P. C. (1898), S. 491 — Custody 0 / 
viinor children — Paramount considerations — 
Guardians and Wards Act (1S90), Ss. 7 and 9. 

Where a minor is illegally or improperly detain¬ 
ed, the High Court would interfere by way of 
Habeas Corpus out the interest of the minor is a 
paramount consideration and the High Court would 
not use the powers under S. 491, if the remedy under 
the Guardians and Wards Act is more suitable. It 
is a rule of prudence that where an inquiry is 
necessary to ascertain what would be beneficial in 
the interest of the minors the local forum will be 
best suited for making such inquiry . AIR (16) 1929 
Mad 33 (FB) and AIR (17) 1930 All 260, Relied on. 

(Para 3) 

In the circumstances of the case, an action under 
the Guardians and Wards Act was held more appro¬ 
priate. (Para 3) 

Anno: Criminal P. C., S. 491, N. 8, Pts. 8, 9, 
Guardians and Wards Act, S. 7 N. 2. S. 9 N. 1. 

Mohammad Ahmed Khan , for Applicant; Abdul 
Karim, for Opponent No. 2. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’30) 52 All 491: (AIR (17) 1930 All 200:31 Cri LJ 
719) (Pr 3) 

C29) AIR (10) 1929 Mad 33: (31 Cri L J 985 FB) 

(Pr 3) 

JUDGMENT: This is an application under 
Section 491 of the Criminal Procedure Code. 

(2) The petitioner alleges that his son aged 9 k 
a daughter aged 7 years have been illegally de¬ 
tained by the opponents. A notice was served on 
the opponents and in reply opponent No. 2, Sultan 
Hamid Khan appeared through Pleader to show 
cause against the rule. His case is that the 
petitioner was married to Naiyar Jehan Begum 
but after her death on 16-12-1943 the petitioner did 
not take care of the children and that he had 
another wife from whom he had children as well; 
that after the death of the mother the children 
were looked after by the mother's mother who died 
on 6-3-1949. During her life-time she (the mother's 
mother), made a petition to the Administrator and 
Chief Minister, Jaora State in March 1948 in which 
she expressed her desire that after her death the 
children should be looked after by the Government 
of Jaora & their property should also be in trust 
with the State. The Chief Minister accepted the 
trust and ordered that the property should be 
taken over by the State and that: 

"so long as the lady is alive the two children will 
remain with her and will be looked after by her. 
After her death the Government will have to 
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makP some arrangement for looking after them Pose Sudi 10, 6 Y. 2003. Hence the rent was 
nmf 6 Tot' thatinupose the appUcant lady has In arrears amounting to Rs. 130/-. The plaintiff 

ZstKfP-* - ”* ke “ oi - srrw*^rr 

J- «]» “• ad- 

opponent's learned counsel ^ his application dated it ^ d the tenancy but contended that he had 
20-6-1949, wherein a prayer Is made for Joining ^ ^ ^ Qf rent regularly up to 

the Government as a party. Magsar Sudi, 10, S. Y. 2003. He also sent one 

(3) The mam question therefore is whether in mont h* s ren t by Money Order but the defendant 
the apparent circumstances of the case action refused l0 acc ept it. The defendant contended 
under Section 491 of the Criminal Procedure Code that be bad deposited Rs. 52/- in Court as rent 
would be proper. It may be conceded that where d ue and subsequent payments have been made in 
a minor is illegally & improperly detained this Court up to 2 oth July 1949. The trial Court found 
Court would interfere by way of Habeas Corpus ^ at t ft e defendant had paid arrears of rent up to 
but it has also to be borne in mind that the in- 0 f the suit. The defendant is protected 

terest of the minors must be a paramount con- b the Indore House Rent Control Order and 
sideraUon and where a remedy under the Guardians therefore dismissed the plaintiffs suit for eject- 


and Wards Act is more suitable the High Court men t and arrears of rent. The plaintiff went up 
should not use these powers under Section 491 of j appeal and the learned District Judge held that 
the Code of Criminal Procedure. I am fortified ^ Cendant had failed to prove thi alleged 
™ vie * by tbe decisions reported in Sultan p nt and therefore decreed the plaintiff’s suit 
Singh v Maya Ram 52 Al 491 and Moidin ejectment and arrears of rent. The future 
v. Kunha^ Devi AIR (16) 1929 Mad 33. rent at 13 /. per mensem from Pose Sudi 10 

lit would be a rule of procedure that where an g Y 2003 tjll the vacant possession is given was 

faLf also decreed. The defendant has come up in 

Ibeneficial in the interest of the minors the local Qn npai 

1 fnmm wrill ha Korf etiffoH frsr> mAbinft innnlnM SeCOUQ UPPCtil. 


forum will be best suited for making such inquiry; 
and in a case like the present one I consider that 


(4) The only point for consideration in this 


an inquiry is necessary and action under the ftppeal j s whether the defendant has proved pay- 
Ouardians and Wards Act will be more appropriate, from F a gan Sudi 10 S. Y. 2002 to Magsar 

t u *. fu * Sudi 10 S. Y * 2003. The burden of proving this 

( ?h.2f5 t ft n 2^ a t iS o n !J issue is on the defendant and it is necessary to 
b h f , t the . opponen . ts and determine whether his state of accoupts and other 
£* *£« ,on 6 ° FS 85 corroborative evidence prove that he had paid 

nvR auohnra** rent ®s- 130/- from Fa S an Sudl 10 10 Magsar 

D R R ’ Ru * e dischar 0Cd. Sudi 10 The defendant has produced his Rokad 

_ entries D/1 to D/9, showing the payment of rent 

of Rs. 13/- from Chet Sudi 10 to Magsar Sudi 10 
[C. N 23 1 S. Y - 2003 - The rokad entries it is true are not 

■ t « /oax . l A£J * „ * ... . written from day to day but they are entered from 

A. I. R. (39) 1952 Madhya Bharat 55 kachi Rokad regularly kept for fortnightly ac- 

MEHTA , J. counts. The entries do not bear dates but indi- 


[C. N. 23.1 

A. I. R.(39) 1952 Madhya Bharat 55 
MEHTA , J. 


Ramkuioar Jainarayan, Appellant v Pyarchand cate the fortnight of the month during which the 

Meerchand, Respondent. payment was made. The rokad is in the hand- 

Second ADDeal No 197 of 1949 n/ 7 ( 1-9 1949 writing of Prahaladdas son of defendant Ramkuwar 

becona Appeal No 197 o fl949 D/- 30-9-1949. who de poses that he has written the entries from 

Ac } f 34 ~ tobid entries we- Exs. D/1 to D/9. He says that he keeps Kachhi 

pared every fortnight from Kachi Rokad entries Rokad from which the Pakki Rokad is written up 


regularly kept — Relevancy . 


in fortnight. Sometimes the entries are written 


It is not necessary under S. 34 that the entries in even after a month. The learned District Judge 
the hooks should have been made from day to day has not relied on the Pakki Rokad entries because 
or from hour to hour as the transactions take the Kachi Rokad has not been exhibited. It 
places Accounts prepared from rough books or appears to me from the application, made by the 
memoranda should be treated as original accounts' defendant to the trial Court on 12-1-1948 that he 
and cannot be rejected on the ground that they had already filed the Kachi Rokad entries but as 
were not entered regularly from day to day. they were not properly exhibited he wanted to 

D . ...... (Para 4) recall his son Prahaladas who has written them. 

ttoKad entries , therefore , cannot be rejected be- The trial Court rejected the application saying that 
they were made up every fortnight from Pakki Rokad entries have been reproduced verbatim 
regularly kept Jor fortnightly from Kachi Rokad and therefore it is not neces- 
Tr”. •T' m . „ „ ( Par & 4) sary to recall Prahaldass to prove them. Thus 


Anno: Evidence Act S. 34, N. 2. 


it appears that the defendant had not deliberately 


S. M. Samvatsar, for Appellant; R. L. Khabia, ke Pt bac k the Kachi Rokad entries. He had filed 


for Respondent. 


them along with the written statement on 9 - 5-1947 


JUDGMENT.: This Is defendant’s second |J ld they are there on the record. These entries 
Appeal and arises out of a suit filed by the plaintiff S', 1 10 D/3 have been proved and because the 
Pyarchand against the defendant, Ramkunwar for Rokad entries are made up every fortnight is no 
arrears of rent and ejectment. reason why they should not be relied upon. It 

(2) The plaintiff’s case is that the defendant ! s “ ot " ecessar y ^ ^ entries in the books should 

took from him on monthly rent of Rs 13/- back from , day to day or from hour 

portion of 2nd and 3rd storey of his house in nr*™ r L the trai P a etions take place. Accounts 

Marothya Bazar. According to the plaintiff the L ou . gh books or memoranda should 

defendant paid rent up to Pagan Sudi 10 S Y 2 nn? , tr ? ated “ original accounts and cannot be re- 

and later on for subsequent’ mS2s the defen- ^ ^ ound that *** were not entered 

dant did not pay rent and was In arrears for 10 da . y * to da , y ’ AU Lhat Section 34 

•nonths. According to plaintiff the defendant did Evdden ce Act requires Is that the entries 

not nav rent from Chait Sudi 10, S. Y 2003 to should reeularly ke P fc ^ the 

x. .mu to course of business and the person making them 
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[should have personal knowledge of the facts 
■stated therein. Ramkunwar had deposed that 
whenever he paid rent his son was always present. 
Therefore, Pra(ialadas son of Ramkunwar had 
personal knowledge of the entries. 

(5) The learned District Judge has also relied on 
the fact that the defendant has not produced the 
receipts of the payment of rent. It, however, 
appears that from the statement of Baklitawarmai 
that he used to go to recover rent on behalf of his 
brother but he never used to pass receipt for the 
rent received. Baklitawarmai further deposes that 
after taking the rent he used to write the payments 
in the defendant's account books. He never used 
to pass a separate receipt. Bakhtawarmai thus 
contradicts the plaintirf Pyarchand in this mate¬ 
rial particular. It is very significant to note that 
noc a single question was asked to defendant Ram¬ 
kunwar whether he used to obtain receipt from 
Bakhtawarmai in a book kept by him for this 
purpose. This is a very material omission and 
shows that no such book was kept by the defendant. 
Another point on which the learned District Judge 
has relied is that the defendant did not give any 
reply to the plaintiff’s notice when the latter de¬ 
manded arrears of rent prior to the filing of the 
suit. On this matter also no question was put to 
the defendant as to why he did not reply to the 
plaintiff's notice. The defendant was never asked 
to file reply given by him. The defendant has pro¬ 
duced an acknowledgment showing that he did 
reply to the plaintiff’s notice. The learned Dis¬ 
trict Judge has relied on one letter Ex. P/1, dated 
the 1st April 1946, written by defendant Ram¬ 
kunwar to the plaintiff in which the defendant 
complained that if no arrangement for supplying 
water free from pollution is made, he would not 
pay the rent. However, the defendant's explana¬ 
tion is that the plaintiff wanted the Municipality 
to give him water connection from Gambhir Water 
Works, therefore, he asked the defendant to write 
a letter of the kind Ex. P/1, so that he may get 
connection. The defendant states that he wrote 
this Chithi Ex. P/1, because the plaintiff falsely 
induced him to write it. This Chithi Ex. P/1 
would not go to show that the defendant did not 
pay rent after he wrote this Chithi. This is a 
double-edged argument and it Ls just possible to 
infer that on the strength of this Chithi the plain¬ 
tiff refused to give credit of rents paid by de¬ 
fendant subsequently. 

(6) It appears to me having regard to the facts 
and circumstances of the case that the defendant 
who has been the plaintiff’s tenant for the last 
ten years and has been paying rent regularly should 
invite trouble on himself by not paying rent from 
Fagan to Magsar, for a period of nine months, 
(sic.) The conduct of the defendant shows that 
he has paid rents even after the institution of the 
suit up to 20th July 1949. 

(7) The plaintiff’s accounts are thoroughly useless 

and unreliable. He has purposely failed to give 
credit of the rent paid from Fagan to Magsar Sudi 
10 S. Y. 2003, paid by the defendant, so that the 
defendant cannot claim protection under the House 
Rent Control Order. Both the lower Courts have 
not relied on the plaintiff’s Khata Ex. P/3. The 
Plaintiff’s Khata Ex. P/3 is of S. Y. 2000 and he 
has not cared to change the Khata from year 
to year and no fresh Khata has been started for 
S. Y. 2001 and onward 4 ? The entries in the Khata 
P/3 do not bear any c ( j nor any month has been 
mentioned. It is an absolutely unreliable 

Khata. 

(8) Having regard to all the aforesaid circum¬ 
stances I am of opinion that the defendant has 
succeeded in proving that he paid the full amount 


A. 1.8. 

of the rent regularly up to Magsar Sudi 10 s Y 
2003. I, therefore, allow the appeal, set aside the 
judgment and decree of the lower appellate Court 
and restore the judgment and decree of the trial 
Court and dismiss the plaintiffs suit with costs 
throughout. 

V.B.B. Appeal aliened. 


[C . N. 24.] 
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REGE, j. 

Ramjilal, Appellant v. Ahmad Ali and another , 
Respondents. 

Second Appeal No. 270 of 1948, D/- 18-10-1949. 

(a) Muhammadan Law — Will — Attestation. 

Under the Muhammadan Law no formalities are 

needed for a will and an unattested ivill can be 
admitted and proved. (Para 4) 

(b) T. P. Act (m2), S. 105 — Rent — Claim for 
enhanced rent. 

The tenancy connotes privity between the parties 
and unless there is an express agreement to pay 
enhanced rent or circumstances cr conduct from 
which one could be inferred a claim for enhanced 
rent cannot stand. (Para 6) 

Anno: Transfer of Property Act S. 105, N. 59, 
64. 

Narayanji Singlial , for Appellant; G. ill. Chafekar p 
for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’40) AIR (27) 1940 Nag 140: (189 Ind Cas 895) 

(Pr 6) 

(’25) AIR (12) 1925 Oudh 189 (3): (28 Oudh Cas 

77) (Pr 6) 

( 33) 145 Ind Cas 647: (AIR (20) 1933 Oudh 465) 

(Pr 6) 

JUDGMENT.: The respondents instituted the 
suit out of which this appeal arises to obtain a 
decree for ejectment and arrears of rent against 
the present appellant. They alleged that the pro¬ 
perty vested in them under the will of one Rajab 
Ali. On the death of Rajab Ali notice was given to 
the appellant-defendant to vacate or pay rent at 
Rs. 7-8-0 in place of Rs. 2-8-0. The defendant de¬ 
nied the plaintiff’s right to eviction or enhanced 
rent and finally on 31-12-1945, the final notice to 
vacate was given. 

(2) The defendant contended that the plaintiffs 
were not the heirs of Rajab Ali; that the rent- 
note was inadmissible for want of registration and 
further set up his own occupation under an agree¬ 
ment by Rajab Ali to reconvey the property to* 
him. It may be mentioned that Rajab Ali had 
purchased the property from the defendant and his 
brother on 21-6-1938 (Vide Ex. P/1). 

(3) The claim was decreed by the trial Court 
for ejectment and arrears of rent at Rs. 2-8-0 per 
month. The defendant’s appeal against the decree 
for ejectment was dismissed by the District Judge 
Jaora, and a cross-appeal by the plaintiff for arrears 
of rent at Rs. 7-8-0 was allowed. The defendant nas 
come up in appeal. 

(4) The questions raised in this appeal are: 

1. Are plaintiffs entitled to bring the suit? 

2. Is the rent-note admissible in evidence? 

3. Had the plaintiffs a cause of action for eject¬ 
ment? 

4. Can arrears be granted at the enhanced rate 
claimed by the plaintiff? 


Ramjilal v. Ahmed Ali (Bene J .) 


1952 


Bam Dubey v. Govt, of 


The finding that the will set up by the plaintiff 
proved has not been challenged m the memo 
nf aDDeal but the learned Counsel for the appel¬ 
lant contended that there was no attestation proved. 
Under the Mohommadan Law, however, no forma¬ 
lities are needed and an unattested will can be ad¬ 
mitted and proved. (See Mulla's Mahommadan 

Law page (sic.) ). ,, .. . 

(5) It is unnecessary to consider the question of 
the admissibility of the rent-note since the tenancy 
was expressly admitted by the defendant in the 
< replies to the notices to vacate and the only dis¬ 
pute was then as to the quantum of rent. The 
defendant never challenged the validity of the 
notice and in view of this present contention that 
he was ever a tenant, the question does not arise 
at this stage. There was clearly cause for an 
action on the defendant’s refusal to vacate. 


(6) The only question is about the propriety of 
the decree for arrears. The tenancy connotes 
privity between the parties and unless there is an 
express agreement to pay enhanced rent or circum¬ 
stances or conduct from which one could be in¬ 
ferred a claim for enhanced rent cannot stand. 
The learned Judge below has relied on a decision 
of the Nagpur High Court reported in ‘Parekh 
Nandlal v. Anant Govind', AIR (27) 1940 Nag 140. 
A perusal of the judgment shows however that an 
agreement to pay enhanced rent was inferred in 
that case by the absence of protest against the 
landlord’s demand. The correct principle has been 
enunciated in the decision reported in ‘Mahomed 
Noor v. Ashiq Beg'. 145 I C 647 (Oudh), which ex¬ 
plains the observations in the earlier case in ’S. 
Burge v. Md. Inamullah Khan’, AIR (12) 1925 Oudh 
189 (3) and agreeing with this view I hold that the 
decree for enhanced rent cannot stand. 


(7) I allow the appeal in part and setting aside 
the decree of the lower appellate Court restore that 
of the First Court. Fakhruddin was not a proper 
party to the suit and his name should be struck 
off. In view of the fact that the plaintiff partially 
succeeds and so does the defendant. I direct that 
parties should bear their own costs throughout. 
V.B.B. Appeal allowed. 


[C . N. 25 ] 
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(GWALIOR-BENCH) 

(FULL BENCH) 

KAUL C.J., SHINDE AND DIXIT JJ. 

Ram Dubey, Applicant v. The Government of 
the State of Madhya Bharat and another, Op¬ 
ponents. 


Civil Misc. Case No. 7 of 1951, D/- 0-12-1951. 

. Constitution of India — Indian States, 
integration of — Covenant by Rulers — Madhya 
Bharat Covenant, Art. X (2) and Sch. IV — 
Election of members of Interim Legislative 
Assembly. 


There is nothing either in the language 
the main Article or in that of the Schedule 
warrant a conclusion that the Rajprami 
could not accept for the Interim Legislat 
Assembly 40 members elected by the memb 
of the Gwalior Legislative Assembly and 
members elected by the members of the Ind 
legislative Assembly unless such members w 

sSSLUS* th f H th of M °y 1948 wfie n 

entered upon the functions of 
* AU tha J the Ra fPramukh had to 
consUtu [ed the Interim Legislat 
Assembly was that the members of 
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Assembly fulfilled the qualifications mentioned 
in the schedule. Further after the Rajpramukh 
had entered upon the functions of his office 
he accepted the members elected by the Gwalior 
and the Indore Assemblies as members of the 
new Legislative Assembly and set upon what 
was done by the Gwalior and Indore Legislative 

Assemblies the seal of his approval 

(Paras 13, 14) 

(b ) Constitution of India — Integration of 
Indian States — Covenant by Rulers — Madhya 
Bharat Covenant — Interpretation. 

The Covenant is more akin to a treaty 
entered into by various Stales rather than a 
Statute passed by a Legislature , and accordingly 
it is only appropriate if the rules to be applied 
to its construction are those applicable to 
treaties rather than those applied to interpre¬ 
tation of Legislative enactments. Any attempt 
to apply all the technical rules ordinarily used 
for the interpretation of a Statute or to put a 
legalistic and narrow interpretation upon such 
a document would be improper and defeat the 
intention of the parties thereto and the purposes 
for which it was brought into existence. If the 
Rajpramukh has put upon the terms of the 
Covenant any interpretation and given effecz 
to its provisions in a particular manner which 
has been accepted by all the Sta'es either ex¬ 
pressly or by tadt consent in refraining from 
raising any objection to what was done by the 
Rajpramukh this in the absence of very strong 
reasons to the contrary , must be accepted as 
the proper interpretation of the meaning and 
the purposes of the Covenant. (Paras 15, 16) 


(c) Constitution of India — Indian States, 
integration of — Covenant-by Rulers — Madhya 
Bharat Covenant, Sch. IV (c) — Electoral. 
College — Formation of. * 

The power of the Rajpramukh in forming the 
electoral college was unrestricted. All that was 
required was that he should do so in consulta¬ 
tion with the Government of India. An electoral 
college is nothing more than a body of electors 
to choose one or more persons for a certain 
office or for an assembly. There is no invari¬ 
able rule for constituting an electoral college . 

The electoral college which sent the 20' 
members consisted of two divisions — one the 
1 PrajamandaV and the other the Madhya Bharat 
Provincial Congress Committee’. — There is no 
warrant in the language of Sch. IV for the 
conclusion that an electoral college consisting 
of two divisions each of whom was to elect a 
certain number of members , could not be 
formed by the Rajpramukh. (Para 17) 

(d) Constitution of India , Art. 385 — Test to 
be applied under. 


irer i\aui c. J.) : Article 385 requires the 
application of only a factual test. The consti¬ 
tutionality as a body of the Legislative 
Assembly which passed the Zamindari Aboli¬ 
tion Act cannot be challenged as it fulfilled 
the factual test laid down by Art. 385. Accord¬ 
ingly even if it be assumed that some members 
of that body who were not entitled to sit vote 
or otherwise take part in the proceedings of 
the Assembly did so, the validity of any enact¬ 
ment passed by it cannot be challenged in view 
of the provisions of S. 9 (2) of the Interim 
Legislative Assembly Act. (Para 21) 

. , (c > Constitution of India — Indian States , 
integration of —Covenant by Rulers — Madhya 
Bharat Covenant, Art. X (2) — Failure to con- 
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sritute Interim Legislative Assembly before 
2-8-1948. 

The principle that time is of essence which 
is often discussed in Law Courts in cases arising 
out of breach of contracts cannot be applied 
Jo interpretation of Art . X of the Covenant. 
There is no provision in the Covenant as to 
:he consequences which would follow on the in¬ 
ability of the Rajpramukh to constitute an 
Interim Legislative Assembly before the 1st of 
August 1948. The only purpose of fixing a date 
was to emphasise the need for expeditiousness 
in the constitution of the Interim Legislative 
Assembly. (Para 23) 

(/) Constitution of India, Art. 31A proviso — 
4 Law * — Meaning of. 

The word ‘ Law * as used in Article 31A means 
no mere than a Bill passed by the Legislative 
Assembly of a Slate or in the case of a State 
having the Legislative J Council a Bill passed by 
both Houses of Legislature of the State. Further 
when the Rajpramukh does not withhold his 
assent to a Bill and reserves the same for the 
consideration of the President, he must be 
deemed to have given his assent to that Bil I. 
<is an csscn'.ial part of the Legislature of the 
State. It cannot therefore be said that inasmuch 
as the Bill for abolition of Zamindari in 
Madhya Bharat after it was passed by the 
Legislative Assembly did not receive the assent 
of the Rajpramukh as required under Art. 200 
of the Constitution to make it a Law the pro¬ 
visions of the proviso were not complied with 
■and what was reserved by the Rajpramukh for 
the assent of the President was a Bill passed by 
the S ate and therefore any such Legislation 
would not attract itself the provisions of 
Article 31 A. Misc Petn. No. 29 of 1951 (Nag), 
Rel. on. (Paras 29, 30) 

(g) Constitution of India, Part. Ill, Art. 31A 
— Natural rights — Rights recognized and 
rights conferred by Constitution — Madhya 
Bharat Zamindari Abolition Act — Appli¬ 
cability of Art. 31A. 

It is too late in the day to base an argument 
in an Indian Court on the theory of the natural 
rights of man, par icularly in relation to pro¬ 
per y. Wha ever righ s can now be claimed by 
any citizen in India must be on the basis of 
the Constitution. If relief is sought in respect 
of any infringement of an alleged right t the 
persons asking for such relief must base his 
cla m on some provision of the Constitution 
■either express or implied. The Fundamental 
Rights derive their sanctity not from anything 
which existed previously but from the Consti¬ 
tution and in this sense they are conferred by 
the Consti'u'ion. They are rightly called as 
"confe red' 1 by the Constitution inasmuch as for 
enforcement of such rights new remedies are 
made available to the citizens of India. An 
application under Art. 226 of the Constitution 
challenging the constitutionality of the 
Madhya Bharat Zamindari Abolition Act is not 
a proceeding in relation to a right which has 
been merely recognised, but is in regard to a 
right which has been conferred by the Consti- 
tu ion. Ar'icle 31A therefore applies to such 
u case. AIR (37) 1950 SC 27, Foil. 

(Paras 31. 32, 34, 71, 74, 75) 

(h) Constitution of India, Art. 31 (4) — 
“Bill” — Meaning of. 

The requirement of the clause is that a Bill 
must be pending on the date of the commence¬ 
ment of the Constitution and not that the Act 
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ultimately passed must in every respect foU 
low the Bill. It cannot be held that if a Bill 
as originally introduced in a Legislative Assem¬ 
bly, is during its passage through the house so 
materially altered as to become unrecognisable 
as the same Bill , the resulting Act can be im¬ 
pugned on this ground. Misc. Petn 29 of 1951 
(Nag.) Rel. on. (Paras 35, 36) 

(i) Constitution of India, Art. 31 — Madhya 
Bharat Zamindari Abolition Act (XIII (13) 0 f 
1951) — Validity. 

The Madhya Bharat Zamindari Abolition Act ^ 
cannot be he'd to be confiscatory as not pro¬ 
viding for compensation being given to Chakr 
dars and Blockdars and as not providing for 
compensation for forest lands, pastures, stray 
trees and similar other items pertaining to Za¬ 
mindari. AIR (38) 1951 All 674 (FB), Rel 
on. (Paras 40, 42). 

(j) Constitution of India, Art. 14 — Madhya 
Bharat Zamindari Abolilion Act (Xlll (13) of 
1951) not discriminatory. 

The provisions relating to the award of reha¬ 
bilitation grants though discriminatory are not 
V"*id The distinction between the bigger and 
the smaller Zam ndars cannot be said to be arbi- 
tiary or cairrici.us. A disti ction based on the 
economic condi ion of the different classes can¬ 
not be said to be unreasonable. AIR (38) 
1951 All 674 (FB), Rel. on; AIR (38) 1951 SC 
318 Foil. (Paras 43, 44) 

(k) Madhya Bharat Zamindari Abolition 
Act (Xlll (13) of 1951) S. 14 (5) — “Final and 
conclusive ” — Meaning of — Constitution of 
India. Arts. 226, 227. 

(Per Kaul C. J.): The phrase “final and con¬ 
clusive'" me ms nothing more than that it would 
not be open to challenge by an appeal or other 
proceeding. It should not be however inter¬ 
preted to mean that the jurisdiction of the 
High Court under Art. 226 or 227 of the Cons¬ 
titution was thereby excluded. (Para 46) 

(!) Madhya Bharat Zamindari Abolition 
Act * (Xlll (13) of 1951) S. 15 — Validity — 
Constitution of India, Arts 226, 227. 

(Per Kaul C. J.): In view of the words 
“anything contained in any Law for the time 
being in force 1 * it is not possible to hold that 
the Section does not trench upon the jurisdic¬ 
tion conferred upon the High Court under Arts 

226 and 227 of the Constitution. The Section 

in so far as it excludes the jurisdiction of the 
High Court exercisable under these two arti¬ 
cles is 'ultra vires’ of the powers of State Legis¬ 
latures. (Para 47) 

(m) Madhya Bharat Zamindari Abolition 

Act (Xlll (13) of 1951) S. 20 (5) — Validity 

— Constitution of India, Arts. 226, 227. 

(Per Kaul C. J ): It was not intended by 
this provision of f he Act to exclude the i un5 * 
diction of the High Cou’t under Arts. 226 ana 

227 of the Constitution. (P^a 48) 

(n) Madhya Bharat Zamindari Abolition 

Act Mil 3) of * 1). c s. 31, 32 — Validity — 
Constitution of India, Arts. 226, 227. 

(Per Kaul C. J.): Sections 31 and 32 are not 
intended to exclude the jurisdiction of the 
High Court under Articles 226 and 227 of the 
Constitution and are in view of entry No. 65 
of the Seventh Schedule of the Constitution are 
‘intra vires ’ of the State Legislature. 

(Para 49) 

t (o) Madhya Bharat Zamindari Abolition 

— Act (Xlll (13) of 1951) — Validity. 
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(Per Kaul C. J.): The act is a good and va- 
jid low except for Section 15. (Para 50) 

(p) Constitution of India, Art. 31 (4) — 
Extent of protection. 

(Per Dixit J): h would appear from the 
u-ords "Notwithstanding anything in this Cons¬ 
titution" which occur in clause 4 that it 
is not permissible to object to an Act on the 
ground that the compensation fixed or to be 
determined is no compensation in law as being 
contrary to other provision of the Constitution. 
V The protection given by the clause 4 is not 
confined to one ground only, namely, the 
ground arising out of the provisions of clause 
2 of Art. 31. A.I.R. (38) 1951 All 674 (F B) 
and Misc. Petn. 29 of 1951 (Nag), Rel. on; AIR 
(38) 1951 Pat 91 (SB) Dissented from. 

(Paras 77, 78) 

(q) Constitution of India, Art. 31 — Public 
purpose — Purposes of the State. 

(Per Dixit J.) — Purposes of the State or 
purposes of the Union are public purposes. 
Taking into consideration S. 3 of the Madhya 
Bharat Zamindari Abolition Act which vests 
proprietary rights in the State and other pro¬ 
visions of the Act, it cannot be seriously dis¬ 
puted that the Act is for the purposes of the 
State . (Para 82) 

(r) Constitution of India, Arts. 208 (2), 212 
(1) — Irregularity in passing a Bill — Effect. 

(Per Dixit J.) — The form, content or sub¬ 
ject-matter of a Bill at the tune of its introduc¬ 
tion into or of its consideration by the Assem¬ 
bly on the report of the Select Committee, is 
not a matter with which a Court of law is con¬ 
cerned. The question, whether the Assembly 
r should have passed the Bill as reported by the 
Select Committee or recommitted it to the 
Select Committee or dropped the Bill, is a do¬ 
mestic matter relating to the procedure follow¬ 
ed by the Assembly in the course of legisla¬ 
tion. If there is any irregularity in the proce¬ 
dure followed by the Assembly in passing the 
Bill it does not make the culminating Act in¬ 
valid or ultra vires. (Para 84) 

(s) Constitution of India, Art. 188 — Madhya 
Bharat Legislative Assembly — Continuance 
after Constitution. 

The Madhya Bharat Legislative Assembly 
which passed the Madhya Bharat Zamindari 
Abolition Bill was a valid Legislative body un¬ 
der the Cons'itu’ion, because the members of 
the body substantially complied with the re¬ 
quirements of Art. 188 about oath and it was 
presided over by a person who had taken an 
oath and who was entitled to continue in the 
office of Speaker of the Assembly after the 
for™ of the Constitution. AIR (39) 
1952 Madh B 31, Rel. on. (Para 86) 

(0 Constitution of India, Art. 385—Scope of. 

(Per Dixit J.) Article 385 does not protect 

?u h f llen 2? J h l Validit v of the Constitution 
f ?' * &ody % hlch thou 9 h functioning immediate¬ 
ly before the commencement of the Constitu¬ 
tion as the Legislature of the State teas not 
tefmlly entitled to do so under the law of the 
{ State - (Para 103) 

(23)\f nt ?OdO\ L c y o ,a / l ^ e AsSembl V Act (XXIII 

ofLJ;J? 9) S ■ 9 • (2) ~ Initial Constitution 
Of Legislature questioned. 

where /-?' 9 . ** not applicable 

JurTItS# ! Constitution of the Legisla¬ 
ture itself is being questioned. (Para 103) 


B. Somayya and Anand Bihari Mishra, for 
Applicant; K. A. Chitale, Advocate Gene¬ 
ral, for the Government. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(50) AIR (37) 1950 S C 27: (51 Cri L J 1383) 

(Prs 31,73) 

(•51) AIR (38) 1951 SC 318: (52 Cri LJ 1361) 

(Pr 44) 

(’51) Petns. Nos. 382, 371 & 166 of 1951: (AIR 
(38) 1951 SC 458) (Pr 54) 

(•51) AIR (38) 1951 All 674: (1951 All LJ 365 
FB) (Prs 30, 42, 44, 78) 

(’51) Civil Misc Appln No. 3 of 1950 D/- 12-10- 
1951: (AIR (39) 1952 Madh B. 31) 

(Prs 24 86) 

(’51) Misc Petn. No. 29 of 1951 (Nag) 

(Prs 29, 78) 

(’51) AIR (38) 1951 Pat 91: (30 Pat 454 SB) 

(Pr 78) 

(1610) 8 Co Rep 118 (Pr 69) 

(1614) Hob 97 (Pr 69) 

KAUL, C. J.: After the State Legislature 
had passed what is now Act No. 13 of 1951 
(Madhya Bharat Zamindari Abolition Act) it 
was reserved by the Rajpramukh under Art. 31 
(4) of the Constitution for the Consideration of 
the President. It received the President’s as¬ 
sent on the 5th June 1951. This, as its pre¬ 
amble states, is: 

“An Act to provide for the public purposes 
of the improvement of agriculture and finan¬ 
cial condition of the agriculturists by aboli¬ 
tion and acquisition of the rights of proprie¬ 
tors in villages Muhals, chacks or blocks set¬ 
tled on Zamindari system which is only a 
uaa/wjaq Ajeipauuaiui ue Suidaaij jo uiajsAs 
the States and the tenants injurious to the 
betterment of agriculture as well as the agri¬ 
culturists in Madhya Bharat and for other 
_ matters connected therewith.’’ 

Section 3 of the said Act provides as follows: 

“1. Save as otherwise provided in this Act 
and subject to the provisions of S. 8, on and 
from a date to be specified by a notification 
by the Government in this behalf (herein¬ 
after referred to as the date of vesting) all 
proprietary rights in a village, Muhal, land 
Chak or block in Madhya Bharat vesting in 
the proprietor of such village, Muhal. land 
Chak or Block, as the case may be, or in a 
person having interest in such proprietary 
right through the proprietor shall pass from 
such proprietor or such other person, to and 
vest in the Stale free of all encumbrances. 
2. After issue of a notification under sub¬ 
s’ ( 1 ), no right shall be acquired in or over 
the land to which the said notification relates 
except by succession or under a decree or 
order of a Court or under a grant of contract 
in writing made or entered into by or on be- 
half of the Govt, and no fresh clearings or 
cultivation or for any other purpose shall be 
made in such land except in accordance with 
such niles.as may be made by the Govern- 
ment in this behalf. 

? ic , T J\ e Government may by notification pub¬ 
lished m the Government Gazette vary the 

for' such ^date!”"" SUtS ' (I) at tim * ^ 

trirt M an k Dub T?£ is a Zamind ar in Dis¬ 

trict Gird of Madhya Bharat. As his rights were 
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likely to be materially affected by any notifi¬ 
cation issued under S. 3 (2) and other provi¬ 
sions of the Act, he has made the present ap¬ 
plication under Art. 226 of the Constitution 
challenging the validity of this piece of Legis¬ 
lation. It is prayed that a writ in the nature 
of Mandamus or an order be issued to the 
Government of Madhya Bharat directing it to 
forbear “from issuing any notification under 

S. 3 of the said Act or from giving any effect in 
general to the said pretended Act”. There is 
also a prayer for issue of an injunction restrain¬ 
ing the Government of the State “from taking 
possession of the properties of the petitioner 
under the said Act”. Though the relief para 
of the application contains a number of sub- 
paragraphs the above two prayers substantially 
cover all the reliefs that are asked for except 
the petitioner's claim for costs. 

(3) Though the application made, mentioned 
more than a score of grounds on which the con¬ 
stitutionality of the Act was challenged, the 
petitioner’s learned counsel Mr. Somayya con¬ 
fined himself only to 7 of them at the hearing. 
They are as follows: 

“1. The said Act is beyond the Legislative 
competence of the State Legislature of 
Madhya Bharat. 

2. The interference of the said Act is not for 
a public purpose. 

3. The said Act does not specifically provide 
for any compensation to, inter alia, pro¬ 
prietors and Chakdars and Blockdars whose 
estates are to vest in the State as afore¬ 
said. 

4. The Bill passed which became the Act 
afterwards is not the Bill which was ori¬ 
ginally introduced in the so called Interim 
Legislative Assembly of Madhya Bharat. 

5. The so called Interim Legislative Assembly 
of Madhya Bharat was not properly con¬ 
stituted under the Covenant. Therefore, 
the Bill ‘Zamindari Unmulan Bill” as in¬ 
troduced in the so called Interim Legisla¬ 
tive Assembly of Madhya Bharat could not 
be considered and passed by the present 
Legislative Assembly of Madhya Bharat. 
It ought to have been freshly introduced. 

6 . The so cfllletf Legislative Assembly of 
Madhya Bharat is not a properly consti¬ 
tuted Legislature of Madhya Bharat under 
the Constitution of India. It is presided 

over by a person.who has not 

taken the oath of membership of the Le¬ 
gislative Assembly of Madhya Bharat under 
Art. 188 of the Constitution of India, and 
who is not entitled to continue as the 
speaker of the Assembly under the said 
Constitution. The members of the said Le¬ 
gislative Assembly, as well, have not taken 
the oath as required under the Constitu¬ 
tion of India as applied to Part B States, 
under Part VII. Thus the so called 
Legislative Assembly of Madhya Bharat is 
not a competent authority to pass any En¬ 
actment which can have the force of law 
in Madhya Bharat, and therefore the said 
Act by the said Legislative Assembly of 
Madhya Bharat is void and inoperative. 

7. The amendment of Constitution of India 
Act of 1951 is ultra vires the powers of the 
President and the Provisional Parliament 
under the Constitution. The people of 
India having delegated the power to amend 
the Constitution in the body designated in 


Art. 368, the President has no power to 
amend Art. 368 so as to authorise the Pro¬ 
visional Parliament to amend the Consti¬ 
tution. The words “for the purpose of re¬ 
moval of difficulty” in Art. 392 did not 
authorise the President to remove such 
difficulty as has been deliberately imposed 
by the Constitution.” 

(4) Shortly stated the points urged at the 
hearing were as follows: 

(1) The Madhya Bharat Legislative Assemb¬ 
ly as it existed before the Constitution J t 
of India came into force was not properly 
constituted. 

(2) Even after the Constitution of India 
came into force the Madhya Bharat 
Legislature could not be said to be a 
legal and validly constituted body. 

(3) The impugned Act is bad in as much as 
it did not receive the assent of the Raj- 
pramukh. 

(4) The Act is not saved by Art. 31(A) of 
the Constitution. 

(5) The Act is confiscatory and discrimina¬ 
tory in character as it does not provide 
for any compensation for some items of 
property. 

(6) That the Bill which later on became an 
Act was not the Bill that was originally 
introduced in the Assembly. 

(5) For a proper appreciation of some of the 
points thus raised it is necessary to give a short 
account of the formation of the State of 
Madhya Bharat and the creation of the body 
which worked as the Legislative Assembly in 
this Stale. 

(6) It is common knowledge that by the 15th 
of August 1947 all the Indian States barring 
the States of Hyderabad, Kashmere and Juna- 
par’n had acceded to the Dominion of India. 
The States which had acceded could be fitted 
into the Constitutional structure of India only 
after their consolidation into sizable adminis¬ 
trative units and their democratization. As a 
part of this process, jn April, 1948, the Rulers 
of Gwalior, Indore, and a number of other 
States in Central India entered into a Cove¬ 
nant for the establishment of a United State 
comprising the territories of their respective 
States with a common Executive, Legislature 
and Judiciary. This State when established 
was to be called the United State of Gwalior, 
Indore and Mahva (Madhya Bharat). The 
Executive authority of the United State or 
Madhya Bharat was to be exercised by the 
Rajpramukh either directly or through the 
officers subordinate to him. The then Ruler 
of Gwalior was to be the first Rajpramukh ana 
he was to enter upon the duties of his office 
on the 11th day of May 1948. There was to be 
a Council of Ministers to aid and advice the 
Rajpramukh in the exercise of his functions. 
The Ruler of each covenanting State was, as 
soon as may be practicable, and in any event 
not later than the 1st of July 1948. to ma £ e 
over the administration of his State to the 
Rajpramukh. Thereupon all rights, authority 
and the jurisdiction belonging to the Ruler of 
which appertained or were incidental to the 
Government of the covenanting State became 
vested in the United State and shall thereafter 
be exerpisable only as provided bv the Cove¬ 
nant or by the Constitution to be framed there¬ 
under. The Rajpramukh was under Art. 8 of 
the Covenant to execute as soon as practicable. 
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(10) It was contended by the learned coun- 
sel for the petitioner: (1) That under Art. X 

was the Rajpramukh who 


1952 

, anv event not later than the 15th of 
1 nd %8 on behalf of the United State of 
Shva 9 Bharat an Instrument of Accession m 
SSnce with the provisions of S 6 of the 
Government of India Act of 1935 and m place 

thp Instruments of Accession of the several 
rovenanting States, and by such Instrument to 
accept as matters with respect to which the 
Dominion Legislature might make laws for the 
United State all the matters mentioned m List 
I and List III of th e Seventh Schedule of the 
said Act except entries in List I relating to 
any tax or duty. The Covenant provided by 
Article X that the Rajpramukh shall not 
later than the 1st day of August 1948 consti¬ 
tute an Interim Legislative Assembly for the 
United State of Madhya Bharat which shall 
consist of 40 members elected by the Gwalior 
Legislative Assembly. 15 members elected by 
the members of Indore Legislative Assembly 
and 20 members elected by an electoral college 
to be constituted by the Rajpramukh in consul¬ 
tation with the Government of India to re¬ 
present the covenanting States other than 
Gwalior and Indore. The election of these 
members was to be by proportional represen¬ 
tation by means of the single transferable vote. 
The Rajpramukh was authorised to make rules 
for carrying into effect the foregoing provi¬ 
sions and securing the due constitution of the 
Interim Legislative Assembly. It was originally 
agreed that as soon as may be practicable 
there should be formed a Constituent Assembly 
to frame a Constitution for the United State. 
By an amendment of the Covenant however, it 
was stipulated that instead of a separate Con¬ 
stitution being framed for the United State, the 
Constitution of India adopted by the Consti¬ 
tuent Assembly of India shall be the Consti¬ 
tution for the United State of Madhya Bharat 
and instead of the Constituent Assembly .re¬ 
ferred to in Art. 10 (i) of the Covenant it 
was provided that there shall be a Legislature 
for the United State, consisting of the Raj¬ 
pramukh and a Legislative Assembly. 

(7) This Covenant entered into among the 
Rulers of various Stages was concurred in by 
the Government of India which guaranteed all 
its provisions (See White Paper on Indian 
States issued by the Ministry of States at pages 
252 to 262). 

(8) In accordance with the terms of this Cove¬ 
nant the Rajpramukh entered upon the func¬ 
tions of his office on.the 11th of May, 1948. and 
the Rulers of various States who were parties 
to the Covenant handed over the administra¬ 
tion of their States by the 1st day of July, 1948. 
As required by Schedule IV of the Covenant 
which makes provision for the constitution of 
the Interim Legislative Assembly 40 members 
were elected by the Gwalior State Legislative 
Assembly, on the 8th May, 1948, and 15 mem¬ 
bers by the Indore Legislative Assembly. Of 
the remaining 20 members 14 were elected by 
the Prajamandal and 6 by the Madhya Bharat 
Provincial Congress Committee. This was done 
in consultation with the Government of India. 
On the 19th of October, 1948, the personnel and 
formation of the Interim Legislative Assembly 
were notified by the Rajpramukh. 

(9) I will now turn to consider th e various 
contentions raised by Mr. Somayya on behalf 
of the applicant against this background of 
facts. 


Para. (2) it ..... . - 

was to constitute an interim Legislative As¬ 
sembly for the United State and he assumed 
the functions of his Office only on the 11th of 
May 1948, the election by the Legislative As¬ 
sembly of 40 and 15 members respectively by 
the Legislative Assemblies of Gwalior and 
Indore of the 8th and the 9th of May 1948 was 
not in accordance with the provision of the 
Article and hence invalid. (2) That as pro¬ 
vided by Sch. IV to the Covenant 20 members 
were to be elected by an electoral college to 
be constituted by the Rajpramukh in consul¬ 
tation with the Government of India to re¬ 
present Covenanting States other than Gwalior 
and Indore. No such electoral college was con¬ 
stituted and thus the members who were said 
to represent Covenanting States other than 
Gwalior and Indore were not elected as re¬ 
quired by the Covenant. (3) Under Art. X 
Paragraph (2) of the Covenant the Raj¬ 
pramukh was required to constitute an In¬ 
terim Legislative Assembly not later than the 
first day of August 1948. This was done (sic) 
and any Legislative Assembly constituted sub¬ 
sequently could not be in accordance with the 
terms of the Covenant and therefore not a 
validlv constituted body; and (4) that after the 
25th of January 1950 when the new Constitu¬ 
tion came into force the members of the 
Madhya Bharat Legislative Assembly did not 
comply with the provisions of Art. 188 of the 
Constitution and that its Speaker Ram Sahay 
was not elected as its Speaker after the new 
Constitution came into force. 

(11) I am clear that there is no substance 
in any of these objections. I will deal with 
each of them in the order in which they have 
been stated. 

(12) 1. Shri Sommayya’s objection, so far as I 
could follow him, was that so long as the Raj¬ 
pramukh had not entered upon the functions 
of his Office it was not open to the Legislative 
Assemblies of Gwalior and Indore to elect 40 
and 15 members respectively for the Interim 
Legislative Assembly. I find no warrant for 
any such conclusion in the language of Art. 
X (2). It says: 

"The Rajpramukh shall constitute not later 

than the first day of August 1948 an interim 

Legislative Assembly for the United State in 

the manner indicated in Sch. IV.” 

(13) Schedule IV makes provision for the 
Constitution of the Interim Legislative As¬ 
sembly. It runs thus: 

"The Legislative Assembly shall consist of: 

(a) forty members elected by the members of 
the Gwalior Legislative Assembly; 

(b) fifteen members elected by the members 
of the Indore Legislative Assembly; and 

(c) 2 p members elected by the electoral col¬ 
lege to be constituted by the Rajpramukh 
in consultation with the Government ol 
India to represent Covenanting States 
other than Gwalior and Indore.” 

I do not find anything either in the language 
of the main Article or in that of the Schedule 
to warrant a conclusion that the Rajpramukh 
could not accept for the Interim Legislative 
Assembly 40 members elected by the members 
of the Gwalior Legislative Assembly and 15 
members elected by the members of the Indore 
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Legislative Assembly unless such members 
were elected after the 11th of May 1948, when 
the Rajpramukh entered upon the functions of 
his office. The Article requires the Rajpra¬ 
mukh to constitute an Interim Legislative As¬ 
sembly and the Schedule gives the constitution 
of the Assembly to be constituted. There is not 
a word either in the Schedule or in the main 
Article to suggest that, its members must be 
elected after the Rajpramukh had entered upon 
the functions of his Othce. All that the Raj¬ 
pramukh had to see when he constituted the 
Interim Legislative Assembly was that the 
members of his Assembly fulfilled the quali¬ 
fications mentioned in the Schedule. There is 
nothing to show that the provisions of Para. 
(2) of Sch. IV were not followed in the election 
of these members of the Gwalior and the 
Indore Legislative Assemblies. 

(14) Under Article X Paragraph (3) the Raj¬ 
pramukh had the power to make and promul¬ 
gate Ordinances for the good government of 
the United State. In exercise of these powers 
on the 30th of October 1948 the Rajpramukh 
by an Ordinance No. 18 of 1948 made provi¬ 
sion for the working of the said Interim Legis¬ 
lative Assembly and for some other matters 
consequential and incidental to it. The Pre¬ 
amble of this Ordinance runs as follows: 

“Whereas Article X of the Covenant of 22nd 
April, 1948. entered into by the Rulers of 
Gwalior, Indore and certain other States in 
Central India for the formation of the 
United State of Gwalior, Indore and Malwa 
(Madhya Bharat) which is hereinafter re¬ 
ferred to as the ‘Covenant* provides that 
until the formation of a Constituent As¬ 
sembly for the United State of Gwalior. 
Indore and Malwa (Madhya Bharat) there 
shall be constituted for the said State an 
Interim Legislative Assembly in the manner 
specified in Sch. IV to the said Covenant: 

And whereas in accordance with the afore¬ 
said provisions the said Legislative Assembly 
has already been duly constituted.** 

This leaves no room for doubt that after the 

I Rajpramukh had entered upon the functions of 
his office he accepted the members elected by 
the Gwalior and the Indore Assemblies as mem¬ 
bers of the new Legislative Assembly and set 
.upon what was done on the 8th and the 9th 
lof May 1948 by the Gwalior and Indore Legis¬ 
lative Assemblies the seal of his approval. This 
[ratification, if such a term can appropriately be 
lapplied to what was done by him, is a complete 
answer to any such argument as was advanced 
by Mr. Somayya. 

(15) I should before proceeding further like 
to say a few words as to the approach of the 
learned counsel to the matter before us. He 
• attempted to interpret the Covenant as if it 
were a Statute passed by a Parliament. We 
should not forget the origin of this document, 
the circumstances in and the purposes for which 
it was brought into existence. The parties to 
it were Rulers of a number of Central India 
States who had absolute authority to enter 
into such a Covenant in regard to their respec¬ 
tive States. They could, at the time of which 
we are speaking, by mutual consent and con¬ 
currence of the Government of India amend, 
alter or abrogate the Covenant. At the period 
of which we are speaking, it was for them to 
interpret the Covenant and to determine how 


it was to be given effect to. The Raj Pramukh 
was their mouthpiece and if he has put upon 
the terms of the Covenant any interpretation 
and given effect to its provisions in a particu¬ 
lar manner which has been accepted by all of 
them either expressly or by tacit consent in 
refraining from raising any objection to what 
was done by the Raj Pramukh this in the ab¬ 
sence of very strong reasons to the contrary 
must be accepted as the proper interpretation 1 
of the meaning and the purposes of the Cove¬ 
nant. The Covenant before us is more akin to 
a treaty entered into by various States rather 
than a Statute passed by a Legislature and ac¬ 
cordingly it is only appropriate if the rules to 
be applied to its construction are those appli¬ 
cable to treaties rather than those applied to 
interpretation of Legislative enactments. The 
method of interpretation appropriate to such a 
document is what Schwarzenberger calls ‘Func¬ 
tional Interpretation* in his International Law 
(Second Edition, Volume I, pages 219-20). He 
refers there with approval to the observations 
made by the Permanent Courts of International 
Justice in the case of Chorzow Factory (1927) 
where the Court interpreting an Article of the 
Geneva Convention of 1922 observed: 

“For the interpretation of Art. 23, account 
must be taken not only of the historical de¬ 
velopment of arbitration treaties, as well as 
of the terminology of such treaties, and of 
tile grammatical and logical meaning of the 
words used, ‘but also and more especially of 
the function which, in the intention of the 
contracting parties, is to be attributed to this 
provision*.** 

(16) ^ The main purpose of interpreting any 
such Covenant should be to put an interpreta¬ 
tion which would give the fullest effect to the 
document. 

“It must fulfill the functions which the parties 
had intended it to fulfill. An interpretation 
which would run counter to the establish¬ 
ment (sic) aims of the treaty (Covenant) is 
to be avoided.*’ 

Any attempt to apply all the technical rules 
ordinarily used for the interpretation of 
a Statute or to put a legalistic and 
narrow interpretation upon such a docu¬ 
ment would be improper and defeat the 
intention of the parties thereto and the 
purposes for which it was brought into exis¬ 
tence. I am, however, as already stated earlier, 
of opinion that even if we put a literal inter¬ 
pretation on Article X there is nothing in it or 
Schedule IV which would support Mr. Somay- 
ya’s contention. 

(17) 2. The second point raised by Mr. So¬ 
mayya was that according to Schedule IV, 20 
members should have been elected by an elec¬ 
toral college to be constituted by the Rajpra¬ 
mukh in consultation with the Government of 
India to represent Covenanting States other 
than Gwalior and Indore. This it was contend¬ 
ed was not done. We have before us an affi¬ 
davit filed over the signature of an Under Sec¬ 
retary to the Madhya Bharat Government. 
Shri Shambhunath Chaturvedi, the relevant 
portion whereof reads as follows: 

“The third groups consisted of 19 Covenanting 
States. The members to represent this group 
had to be elected by an electoral college con¬ 
stituted by the Rajpramukh in consultation 
with the Government of India. On explore- 
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States other than Gwalior and Indore. It is 
true that the words used in the Schedule IV (i> 
(c) are "an electoral college”, but 1 can tind noth¬ 
ing in these words which would make it incum¬ 
bent upon the Rajpramukh to constitute a body 
of electors which may not consist of two divi- 

^hTiToDinion was sounded by the Secre- sions. All that was necessary was that these 
Public opinion wa_s_ m - members should be elected. The body or bodies 


tion of this field, the Rajpramukh was unable 
£ discover any public bodies from which 
Sadfiy U, constitute an electoral college A 
workable formula was. therefore, evolved for 
setting up an ad loc electoral college in con¬ 
sultation with the Government of India. 
Public opinion was sounded by 
tary to the State Ministry for that purpose. 
In accordance with the consensus of public 
opinion gathered from the Regional Council 
of the Central India S'.ates ‘Peoples’ Confer- 
. enc e and other representatives, the Praja- 
V mandal Organisation was reported fairly to 
reflect the demociatic trends and could serve 
as an electoral college. That body was, there¬ 
fore, asked to elect 14 members who were 
thus elected. To afford representation to 
other sections of public opinion, if any, the 
Raj Pramukh was authorised to make nomi¬ 
nation of 6 members in consultation with the 
Premier of Madhya Bharat. The Govern¬ 
ment of India, on the point being taken up 
with them by the Premier of Madhya Bharat, 
agreed that the 6 vacancies be filled by the 
nominees of the Madhya Bharat Provincial 
Congress Committee. (Vide D. O. Letter 
No. D. 14681-P. 48). The vacancies were 
thus filled. This scheme constituted in terms 
an ad-hoc electoral College as the only prac¬ 
tical solution of political problem and the 
only working hypothesis. The representa¬ 
tives of the third group were, thus, validly 
elected by the 14th October, 1948 and on 
the 19th October, 1948 the personnel and the 
formation of 'he Interim Legislative Assem¬ 
bly were notified by the Rajpramukh.” 

It may be mentioned that the accuracy of this 
r affidavit was challenged by a counter affidavit 
filed on behalf of the petitioner. I have how¬ 
ever no hesitation in accepting Shri Shambhu- 
nath Chaturvedi’s affidavit, the contents where¬ 
of are at least in part supported by a demi- 
official letter from Shri V. Shankar who was 
acting as Secretary to the Minister for States 
in 1948 and true copy whereof has been filed 
before us. The Rajpramukh was to constitute 
an electoral college in consultation with the 
Government of India to represent Covenant¬ 
ing States other than Gwalior and Indore. The 
power of the Raj Pramukh in forming the 
^electoral college was unrestricted. All that was 
required was that he should do so in consulta- 
on with the Government of India. An elec- 
ral college is nothing more than a body of 
lectors to choose one or more persons for a 
irtain office or for an assembly. There is no 
variable rule for constituting an electoral 
'Uege. The extract from the affidavit of 
Shri Chaturvedi quoted above sets out the cir¬ 
cumstances and the manner in which these 20 
members to represent States other than Gwa¬ 
lior and Indore were chosen. 14 of them were 
elected by the ‘Prajamandal’ and 6 by the 
Madhya Bharat Provincial Congress Committee 
-l In the absence of any fixed rule for constituting 
.an electoral college it is difficult 'o see the point 
Ita Mr. Somayya’s objection. The electoral col- 
llege which sent, these 20 members consisted of 
Itwo divisions — one the ‘Prajamandal’ and the 
i«ther the Madhya Bharat Provincial Congress 
Comndttee. —-Possibly Mr .Somayya’s objection 
was that all the members of the electoral col¬ 
ly'ti&caM ha Y e P artlcI P a tod In electing each 
SLM - 2 0 members for th e Interim Legislative 
‘“■fflnhly who were to represent the group of 


which were to elect them depended upon the 
choice of the Raj Pramukh which could be ex¬ 
ercised only in consultation wiih the Govern* 
ment of India. I am unable to find any war¬ 
rant in the language of Schedule IV for the 
conclusion that an electoral college consisting of 
two divisions each of whom was to elect a 
certain number of members, cou d not be form¬ 
ed by the Rajpramukh. To my mind only 
three things were essential: (1) That the 

electoral college should be constituted by the 
Raj Pramukh. (2) That he should do so in 
consultation with the Government of India; and 
(3) that the members should be chosen by elec¬ 
tion. If these three conditions were fulfilled 
and 20 members were elected for the Interim 
Legislative Assembly I am of opinion that the 
requirements of the Schedule should be deemed 
to have been substantially met with. 

(18) It may also be a matter for considera¬ 
tion that the Covenant makes no provision for 
the consequences of the failure or inability of 
the Raj Pramukh to comply literally with any 
of its provisions. 

(19) The object in view was to secure the 
represen'ation of the group of smaller states. 
This H was indicated should be done by cons¬ 
tituting an electoral college. It was further 
provided that the election by this college should 
be by proportionate representation by means of 
the single transferable vote. The power of Raj 
Pramukh to constitute an electoral college was 
left unfettered by any restrictions. If with a 
X! ew J° achieve the objects and purposes of 
the Covenant the Rajpramukh gave effect to 
any of its provisions in a manner which consti¬ 
tuted substantial, though not literal compliance 
with the words used, but no objection i s taken 
to such a course by the parties to the Covenant 
it may in these circumstances be legitimate to 
infer that what was done by the Raj Pramukh 
wa f Wll « m .the scope of the general authority 
which the signatories to the Covenant must be 
deemed to have conferred upon him. The co- 

Y as £ reating an Executive Head of o 
new State. He was entrusted with unfettered 
powers to issue Ordinances for the peace Sd 
good government of th e new State which was 
brought Into existence. We cannot to flS2 
circumstances impute to the signatories to the 
Covenant an intention to insist upon literal 
“1 P T ■ every P rovi sion Contained 

nant by an aUmVto ^1^UterSfy^Tu" 

S SSSt WS-def “coufe « 
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gendes. How was he to deal 

like this? There was no provSon in th. d"’ 

venant (or the Rajpramukh to censult t hi 
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signatories to the Covenant on such occasions. 
It would be wrong to suppose that he was 
merely their agent. To my mind it is not only 
a legitimate but in fact the only proper inter¬ 
pretation of such a Covenant to construe it as 
conferring upon the Rajpramukh authority 
to give etlect to its provisions in the 

manner which in his opinion was best 

calculated to achieve its objects and purposes. 
So long as he did not disregard any positive 
direction laici down for his guidance, anything 
done by him could not be challenged on the 
ground of his failure to comply literally with 
the words of any provisions of the Covenant. 

(20) It was the Government of India which 
had not only concurred in but guaranteed the 
provisions of the Covenant. There is no sug¬ 
gestion that whatever was done by the Raj- 
pramukh in regard to the election of 20 mem¬ 
bers to secure the representation of t,he smaller 
group of States did not have the approval of 
the Government of India. Ever since its for¬ 
mation in 1948 the Interim Legislative Assem¬ 
bly thus constituted had been functioning as 
a Legislative Assembly of Madhya Bharat till 
the 25th of January 1950 when the Constitu¬ 
tion oi India came into force. The Constitution 
by providing in Art. 385 that the body or the 
authority functioning immediately before it 
came into force, as the Legislature of an Indian 
State shall exercise the powers and perform 
the duties conferred by the provisions of the 
Constitution on the house or houses of the 
Legislature of that State, indirectly set its seal 
of approval on the constitutional validity of the 
Interim Legislative Assembly constituted by the 
Rajpramukh in Madhya Bharat as a body. 
When I say so I do not imply that the validity 
of election of one or more members of this As¬ 
sembly could not be challenged. But I am of 
opinion that it is not open to one to challenge 
the constitutionality of the Madhya Bharat As¬ 
sembly as a body and to contend that any 
enactment passed by it was unconstitutional on 
the ground that it was not a validly constituted 
Assembly. 

(21) Another argument advanced by the 
learned Advocate General in reply to Mr. So- 
mayya’s contention was that the impugned Act 
was passed in 1951 by a Legislative Assembly 
which derived its authority under Art. 385 of 
the Constitution. That Article provides that 
the body or authority functioning immediately 
before the commencement of the Constitution as 
the Legislature of an Indian State was to exer¬ 
cise the powers and perform the duties con¬ 
ferred by the provisions of the Constitution on 
the house or houses of the Legislature of that 
State. The Advocate General contended that 
under this provision the only test which could 
be applied in examining the constitutionality of 
the body which was functioning as the Legis¬ 
lature in Madhya Bharat when the Zamindari 
Abolition Act was passed must be a factual 
one. All that could be considered was whether 
this Assembly was immediately before the com¬ 
mencement of the Constitution, a body func¬ 
tioning as the Legislature in Madhya Bharat. 
The framers of the Constitution could not have 
been oblivious of the possibility of the consti¬ 
tutionality of any of the existing Legislatures 
in any of the Part B States being open to chal¬ 
lenge’on the 25fh of January 1950. All they 
required of a body which was under Art. 385 to 
be invested with the authority of a House or 


Houses of the Legislature of the State was that 
it should on the 25th of January 1950 be ’func¬ 
tioning as the Legislature in the Indian State 
concerned. The argument so advanced does 
not imply that the provisions of Art. 385 of 
the Constitution were a bar to the validity of 
election of any member of that Assembly being- 
challenged as invalid. What he stressed how¬ 
ever was that the constitutionality of the Legis¬ 
lative Assembly as a body could not in view 
of the provisions of Art. 385 be challenged. 
The argument is not without force. Art. 385\. 
of the Constitution requires the application of}> 
r.nly a factual test. It canpot be disputed, andl 
in fact it was not disputed, that the Legislative! 
Assembly which passed the Zamindari Aboli-| 
tion Act was on the 25th of January 1950 func¬ 
tioning as the Legislature in Madhya Bharat. 
Reference may in this connection be made to 
Section 9 (2) of the Interim Legislative Assem¬ 
bly Ordinance No. 18 of 1948 (Madhya Bharat) 
which provides that: 

“The Assembly shall have power to act not¬ 
withstanding any vacancy in the membership 
thereof, and any proceeding in the Assembly 
shall be valid notwithstanding that it is dis¬ 
covered subsequently that some person who 
was not entitled to do so sat or voted or 
otherwise took part in the proceedings.” 

The same provision was re-enacted as S. 9 (2) 
of the Interim Legislative Assembly Act No. 23 
of 1949 by which Ordinance No. 18 of 1949 
was repealed. The constitutionality as a body 
of the Legislative Assembly which passed the 
Zamindari Abolition Act cannot be challenged 
as it fulfilled the factual test laid down by 
Art.383 of the Constitution. Accordingly even 
if it be assumed that some members of that 
body who were not entitled to sit, vote or other¬ 
wise take part in the proceedings of the As¬ 
sembly did so, the validity of any enactment 
passed by it cannot be challenged in view of 
the provisions of Sec. 9(2) of the Interim Le¬ 
gislative Assembly Act. For the reasons above 
stated the point raised by Mr. Somayya must 
be rejected. 

(22) The third point raised by Mr. Somay- 
va was that: 

“Under Article X Paragraph (2) of the Cove¬ 
nant the Rajpramukh was required to cons¬ 
titute an Interim Legislative Assembly not 
later than the first day of August 1948. This 
was not done and any Legislative Assembly 
constituted subsequently could not be in ac¬ 
cordance with the terms of the Covenant and 
therefore not a validly constituted body.” 

(23) For obvious reasons the principle that 
Time is of essence' which is often discussed in 
Law Courts in cases arising out of breach of 
contracts cannot be applied to interpretation of 
Article X of the Covenant. It is significant that 
there is no provision in the Covenant as to the 
consequences which would follow on the inabi¬ 
lity of the Rajpramukh to constitute an Interim 
Legislative Assembly before the 1st of August^ 
1948. The circumstances which caused the de- 
lav have been stated in the affidavit filed by 
Shri Chaturvedi. If we accept Mr. Somayya’s 
contention that time was of essence w e would 
be creating an impossible position. The Raj¬ 
pramukh either could not or did not constitute 
the Interim Legislative Assembly before the 
1st day of August 1948. He constituted the 
Interim Legislative Assembly some time later. 
If it be held that he had no authority to do so, 
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we will find ourselves in a position that the 
entire fabric of the edifice conceived of by the 
Covenant would fall. There would be no Le¬ 
gislative Assembly and no authority to frame 
Laws .for the newly created State. The fact 
that no provision is made in the Covenant for 
such a contingency is a strong ground for the 
inference that time was not intended to be ‘of 
essence*. I am confirmed in this view by the 
circumstance that neither any of the signatories 
to the Covenant nor the Government of India 
who had concurred in the Covenant and gua¬ 
ranteed its provisions ever raised any objection 
to the constitution of the Interim Legislative 
Assembly at a period subsequent to that indi- 
?ated in Article X (2) of the Covenant. The 
only purpose of fixing a date was in my opi¬ 
nion to emphasise the need for expeditiousness 
in the constitution of the Interim Legislative 
Assembly. I am unable to accept Mr. Somay- 
ya*s argument which if given effect to would 
lead to an impossible position. 

(24) Thu fourth point taken by Mr. Somay- 
ya is already covered by the decision of a 
Division Bench of this Court in ‘Anand Bihari 
Mishra v. Ram Sahay,* Civil Misc. Appln No. 3 
of 1950, which was decided on the 12th of 
October 1951. I do not think I can useiully 
add anything to what was said there on this 
point and accept the view of Law expressed in 
that decision. 

(25) The impugned Act as we know from its 
preamble is an Act for acquisition of the rights 
of the proprietors in villages, Muhals, Chaks 
or blocks settled on Zamindari system in Ma¬ 
dhya Bharat. In view of the recent amendment 
of the Constitution and addition of Art. 31A in 
Part III thereof it would ordinarily appear to 
be futile to challenge the validity of any such 
Act on the grounds mentioned in the applica¬ 
tion before us. Mr. Somayya was of course 
alive to this difficulty. 

(26) Article 31A reads thus: 

“Saving of Law providing for acquisition of 

Estate etc. 

1. Notwithstanding anything i n the foregoing 
provisions of this Part, no Law providing 
for the acquisition by the State of any 
Estate or of any rights therein or for the 
extinguishment or modification of any 
such rights shall be deemed to be void on 
the ground that it is inconsistent with, or 
takes away or abridges any of the rights 
conferred by any provisions of this Part: 

Provided that where such Law is a law 

, by the Legislature of the State, the 

provisions of this article shall not apply 
thereto unless such Law. having been re¬ 
served for the consideration of the Presi¬ 
dent. has received his assent. 

2. In this article 

. (a) the expression ‘estate’ shall, in relation 
to any local area, have the same mean¬ 
ing as that expression or its 'local equiva¬ 
lent has in the existing Law relating to 
land tenures in force in that area, and 
shall also include any Jagir, Inam or 
Muafi or other similar grant; 

(b) the expression ‘rights* in relation to an 
estate, shall include any rights vesting 
m a proprietor, sub-proprietor, under- 
proprietor, tenure-holder or other inter¬ 
mediary and any rights or privileges in 
of the land revenue.” 

Mr. Somayya contended that the pre- 
1952 M. Bb./9 & 10 


sent Legislation was not saved by Art. 31 A. 
Under ihe proviso to Art. 31A (1) wnere any 
such Law as is referred to in Clause (1) of the 
Article is a Law made by the Legislature of a 
State the provisions of Art. 31A shall not apply 
to it unless such Law having been reserved for 
the consideration of the President has received 
his assent. He pointed out that in as much as 
the Bill for abolition of Zamindari in Madhya 
Bharat after it was passed by the Legislative 
Assembly did not receive the assent of the 
Rajpramukh as required under Art 200 of the 
Constitution to make it a Law the provisions 
of the proviso just referred to were not com¬ 
plied with. What was reserved by the Raj Pra- 
mukh for the assent of the President in the 
present case was a Bill passed by the State, 
Therefore any such Legislation would not at¬ 
tract itself the provisions of Art. 31A. 

(28) Another argument advanced by Mr. 
Somayya was that Art. 31A barred a challenge 
to the validity of a Law providing for the ac¬ 
quisition of any estate which was based on the 
ground “that it was inconsistent with, or takes 
away or abridges any of the rights conferred” 
by any provisions of Part III of the Constitu¬ 
tion. But a challenge based on other grounds 
was outside the scope of Art. 31A. According 
to him the rights of his client which are in¬ 
fringed by the present Act were not rights 
“conferred” by Part III of the Constitution. 
They were natural rights which were merely 
recognised by the Constitution. He sought to 
draw £ distinction between the rights “confer¬ 
red” and rights “recognised” by Part III of the 
Constitution. 

(29) The first of his argument is the same 
which was advanced before a Bench of the 
Nagpur High Court in Misc. Petn. No. 29 of 1951 
m connection with the corresponding Act oass- 
ed by the Central Provinces and Berar Legisla- 

IV5 Assembly for abolition of Zamindari in 
l hat State. This judgment has not yet been 
pub.ished in any of the legal journals but a 
^ py A°., f the sa ' 11e was made available to us by 
Gen f ral snd we find ^om Paras. 
ltd 0 .°, f the judgment that the argument was 
* by hat ( T ourt - Their Lordships ob- 
S ?.~, ed at Paragraph 26 of the Judgment:. 

The matter can also be put in a different 
way After a Bill has been passed by the 
Legisla.ive Assembly the Governor has thre<» 
courses open to him - either give his a 
o the Bill or to withhold his assent tS 
01 „ res ? rve the Bill for the considers!io^ 
of the President. A discretion is conferred 
1 U P°° ft® b y th e Constitution to follow one of 
these three courses (except in a casewhe£ 
as here, another specific provision of 
stitution makes it obligated u D0 ^ 
pursue a particular course W \ 1'° 
tant to note is that by following one ™ the" 
three courses permitted to hirn u! P e 
he exhausts his function and iTere-;, °° 
more that he is expected to rio 6 1S n ? thlr) 8 
he is a part of the uSslah.rt ’ n™ thoueh 
Law that a Bill can pass hito n0t l h ? 
except with the assent of tho 0 an Act 

may further be added that whenTh^' 11 1 
nor does not withhold has assem Va Bm° Ver ; 
reserves the same for a , " and 

the President, he must be deemed^ 01 ?, ° f 
given his assent to that Bill to have 

part of the Legislature of to stite»? SSential 
I respectfully agree with this view * 
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(30) It will further be noticed that Part VI 
of the Constitution makes provision for 
Legislative Procedure. Though it provides for 
reservation of a Bill, passed by the Legislative 
Assembly of a State by the Rajpramukh for the 
consideration of the President there is r.o pro¬ 
vision made in that part for reservation of 
‘Law’ for the President’s consideration. Article 
201 also speaks only of the assent of the Bill, 
reserved for his consideration or withhold¬ 
ing of assent therefrom. There is no provi¬ 
sion for reserving of ‘the Law* for the 
assent of the President in any of the 
Articles in that Part. This inclines me to 
take the view that the word ‘Law* as used in 
Art. 31A means more than a Bill passed by the 
Legislative Assembly of a State or in the case 
of a State having the Legislative Council a 
Bill passed by both Houses of Legislature of 
the State. An argument analogous to that ad¬ 
vanced by Mr. Somayya was put forward be¬ 
fore a Full Bench of Allahabad High Court in 
‘Raja Suryapal Singh v. The U. P. Government*. 
A. I. R. (38) 1951 All 674 by Mr. P. R. Das and 
was not upheld (See Paragraph 24 of the judg¬ 
ment). For the reasons given above I am of 
opinion that the contention put forward by Mr. 
Somayya is without force. 

(31) As regards the other argument advanc¬ 
ed by Mr. Somayya concerning the inapplicabi¬ 
lity of Art. 31A to the present Act I may say at 
once, that it is too late in the day to base an 
argument in an Indian Court on the theory of 
the natural rights of man. particularly in rela¬ 
tion to property. Without entering into any detail¬ 
ed discussion of this now trile proposition, I may 
say that the very concept of property pertains 
to a stage in the evolution of this history of 
man when he had passed beyond the “state of 
nature.” I do not mean to suggest that the ex¬ 
pression “natural right” has no meaning. It 
may well have a meaning in other contexts but 
has none in a discussion relating to the validity 
of a Legislative enactment which is challenged 
in an Indian Court of Law on the ground that 
it infringes a natural right. We are aware of 
the time and energy which have been spent in 
English and American Courts over discussion 
of arguments based on ‘natural rights’ and 
“natural justice”. Recently however when a 
kindred question was raised in connection with 
the meaning of the words “procedure establish¬ 
ed by the law” in Art. 21 of the Constitution 
in our own Supreme Court in ‘A. K. Gopalan 
v. State of Madras’, AIR (37) 1950 S C 27. 
there was a consensus of opinion on the point. 
This mav well be stated in the words of Maha- 
jan J. that: 

“A Court cannot declare a Statute unconstitu¬ 
tional and void on the ground of unjust and 
oppressive provisions and because it is sup¬ 
posed to violate natural, social or political 
rights of citizens unless it can be shown that 
such injustice is prohibited by or such rights 
are guaranteed by the Constitution” 

(32) I will now consider whether the dis¬ 
tinction sought to be drawn by the learned 
counsel between rights “conferred” by Part III 
(3) and rights that were only ‘recognised’ by 
that Part is sound Article 31(1) lays down 
that no person shall be deprived of his pro¬ 
perty save bv authority of Law Can we say 
that this provision of the Constitution only re¬ 
cognises some right which existed previous to 
the commencement of the Constitution? In 


this connection it is well to remind ourselves 
that whatever rights can now be claimed by 
any citizen in India must be on the basis of the 
Constitution. If relief is sought in respect of 
any infringement of an alleged right, the per¬ 
sons asking for such relief must base his claim 
on some provision of the Constitution either 
express or implied. It is true that legal rights 
existed and were recognised even before the 
26th of January 1950, and even that what are 
now called Fundamental Rights are some of 
those rights which were recognised by the Law 
Courts even before the commencement of the 
Constitution of India. There is however a real 
distinction between the rights as they existed 
previously and the Fundamental Rights as they 
are now called. The Fundamental Rights derive 
their sanctity not from anything which existed 
previously but from the Constitution and in 
this sense they are conferred by the Constitu¬ 
tion. And I may add that they are rightly cal¬ 
led as “conferred” by the constitution in as 
much as for enforcement of such rights new 
remedies are made available to the citizens of 
India. 


A 


(33) Entries 18 and 36 of List II (2) of the 
Seventh Schedule run as follows: 

“18. Land that is to say, rights in or over 
land, land tenure including the relation 
of landlord and tenant and the collection 
of rents; transfer and alienation of agri¬ 
cultural land; land improvement and 
agricultural loans; colonization. 

36. Acquisition or requisitioning of property 
except for the purposes of the Union, 
subject to the provisions of entry 42 of 
List m (3)." 

(34) Entry 42 of List III (3) is as follows: 

“Principles on which compensation for pro¬ 
perty acquired or requisitioned for the pur¬ 
poses of the Union or of a State or for any 
other public purpose is to be determined, and 
the form and the manner in which such com¬ 
pensation is to be given.” 

(34a) Mr. Somayya’s client may have had 
a right to hold his Zamindari property even 
before the commencement of the present Con¬ 
stitution. The Legislature of the State was 
however given the authority to acquire it sub¬ 
ject to the provisions of Entry 42 of List HI ( 3). 
Article 31 (2) however confers upon him a new 
right in as much as it provides that no Law for 
acquisition of immoveable property shall be 
valid unless it provides for compensation for 
such acquisition and either fixes the amount of 
compensation or specifies the principle on which 
and the manner in which the compensation is 
to be determined and given. In the absence oi 
this provision Mr. Somayya could not challenge 
the validity of any enactment passed by the 
Madhya Bharat Legislature for acquisition of 
his client’s Zamindari. Even if Mr. Somayya s 
contention about the distinction between a 
right “conferred" and a right “recognised by 
the Constitution were sound which I do not con¬ 
cede the present application is not a proceed¬ 
ing in relation to a right which has been merely 
recognised, but is in regard to a right which 
has been conferred by the Constitution The 
argument that Art. 31A does not apply to the 
present case must therefore fail. 

(35) The learned Advocate General contend¬ 
ed on behalf of the State that even apart from 
Art 31A the impugned Act could not be suc¬ 
cessfully challenged as it was saved by Arh- 
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de 3 i (4) of the Constitution. That clause pro- 

Tiff Bill Pending at the commencement of 
♦hie Constitution in the Legislature of a State 
S after it has been passed by such Legis- 
uSre been reserved for the consideration 
of the President and has received to assent, 
then, notwithstanding anything ni this Con 
otitution the Law so assented to shall not be 
ffita qiestta » any Court on the pound 
that it contravenes the provisions oi Cl. (2.). 

It was argued that this was a Bill pending at 
the commencement of the Constitution in 
Legislative Assembly of Madhya Bharat. After 
Jf was passed by the Legislative Assembly it 
was reserved by the Raj Pramukh for conside¬ 
ration of the President and receiving his assent. 
Accordingly ‘notwithstanding anything m the 
Constitution’ this Act cannot be challenged on 
the ground that it is of discriminatory or con¬ 
fiscatory character and does not . prov !<j® *° T 
compensation or fails to specify the principles 
on which and the manner in which the com¬ 
pensation has to be determined In reply to 
this Mr. Somayya argued that the Bill after it 
emerged from the Select Committee was so a - 
tered that it could not be called the same Bill 
as introduced. A similar argument was advanc¬ 
ed in the Nagpur case to which reference has 
already been made and it was summarily re¬ 
jected with the observation that:. 

“We cannot accept the contention. In our 
judgment the requirement of the clause is 
that a Bill must be pending on the date of 
the commencement of the Constitution and 
not that the Act ultimately passed must be 
in every respect follow the Bill.” 

To me the argument seems to be wholly with¬ 
out substance and if I may say so without dis¬ 
respect was rightly rejected. 

(36) The Bill passed through the usual Legis¬ 
lative Procedure and any argument that the 
Act as passed by the Legislative Assembly and 
assented to by the President, could not be called 
to be the same Legislation as was envisaged 
by the original Bill must fail. There is no war¬ 
rant for the proposition that if a Bill as origi¬ 
nally introduced in a Legislative Assembly, is 
during its passage through the House, so mate¬ 
rially altered as to become unrecognisable as 
the same Bill, the resulting Act can be impugn¬ 
ed on this ground. 

(37) Under Art. 208 of the Constitution a 
House of the Legislature of a State is empowered 
to make rules for regulating its procedure and 
the conduct of its business subject to the pro¬ 
visions of the Constitution. Article 212 provides 
that the validity of any proceeding in the Le¬ 
gislature of a State shall not be called in ques¬ 
tion on the ground of any alleged irregularity 
in the procedure. It would appear therefore 
that an objection like that raised by Mr. Soma¬ 
yya cannot be considered or enquired into by 
a Court of Law. 

(38) It was next contended that the Act was 
bad in as much as it was confiscatory and dis¬ 
criminatory in character. This argument was 
obviously based on the provisions of Arts. 14 
and 31 of the Constitution. For a full appre¬ 
ciation of this contention it is desirable to give 
a brief resume of the contents of the impugned 
Act. It consists of 8 Chapters and has 3 Sche¬ 
dules attached to it. Chapter I entitled “preli¬ 
minaries” deals with the title, extent and com¬ 


mencement of the enactment and gives cer¬ 
tain definitions. _ Chapter II relates to the 
vesting of proprietary rights in the State. The 
most important provision of this chapter is 
contained in S. 3 which has been reproduced 
at page 2 of this judgment. Chapter III (3) • 
This chapter provides for assessment ot com¬ 
pensation. Under S. 8 which iorms part of tjus 
Chapter it is made obligatory upon the Govern¬ 
ment to pay compensation to every proprietor 
who is divested of his proprietary rights. The 
compensation is to be determined in accord¬ 
ance with the principles laid down in Sch 1 
annexed to the Act. Paragraph 4 of the Sche¬ 
dule provides that the compensation payable 
to the proprietor under S. 8 (1) shall be eight 
times the net income determined in accordance 
with the provisions contained in that Schedule. 
There is a proviso to this paragraph which 
runs as follows: 

“Provided that the Chakdar or blockdar who 
has completely fulfilled the conditions of his 
lease shall be entitled to the refund of the 
deposit money together with interest thereon 
deposited by him at the time of taking the 
lease.” 

Chapter IV is devoted to determination of 
debts secured on Zamindari rights. Chapter V 
deals with payment of compensation. Chapter 
VI relates to the management of tenure of lands 
after Zamindari rights have been acquired by 
the State. Chapter VII: Provisions relating 
to the rehabilitation grant form the subject- 
matter of this Chapter. In addition to com¬ 
pensation which the proprietors are to get such 
of them as pay annual land revenue not ex¬ 
ceeding Rs. 3500/- are to be paid rehabilitation 
grants on a graduated scale. The scale on 
which rehabilitation grant is to be given is 
more favourable to smaller Zamindars than to 
those holding big Zamindaries. Chapter VIII 
deals with certain miscellaneous provisions. 
Schedule I as already stated gives the method 
of assessing compensation and its measure. 
Schedule II contains the rehabilitation grant 
Rules; and Schedule III mentions the points 
which were to be considered in determination 
of the amount of compensation with regard 
to wells. 

(39) I will now deal with two contentions 
that were raised by the applicant’s learned 
counsel. He contended that: (1) The Act 
was confiscatory in as much as it did not pro¬ 
vide for any compensation being given to 
Chakdars and blockdars; and (2) that certain 
items of property were not evaluated in assess¬ 
ment of the compensation. 

(40) The first of these arguments appears to 
be based on a misapprehension. As already 
stated under S. 8 a duty has been cast upon 
the Government to pay compensation to every 
proprietor who is divested of proprietary 
rights. "Proprietor” is defined in S. 2 (a) of the 
Act. It means in respect of a village, Muhal 
or land settled on Zamindari system, a person 
owing whether in trust or for his own benefit 
such village, Muhal or land and includes a 
Chakdar or Blockdar whose lease granted to 
him by the Government under any Act, Rules 
or Circular relating to the Chaks and blocks, 
includes also amongst other conditions, a 
condition that he shall arquire proprietary 
rights in respect of that Chak or block when 
the conditions of the lease are fulfilled. A 
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reference to S. 7 of the Act will also show that 
in the Chapter dealing with the assessment of 
compensation it is only Mustaja Supurdgidar, 
mortgagee and the cx-Zamindar whose rights to 
acquiie Zamindari have ceased are not included 
within the term “Proprietor”. Section 7 
makes no reference to Chakdars or blockdars. 
A complete answer to this argument will be 
found in paragraph (4) of Sell. I which lays 
down that: 

“The compensation payable to. the proprietor 
under S. 8 (1) shall be eight times the net 
income determined in accordance with the 
provisions hereinafter contained: 

Provided that the Chakdar or blockdar 
who has completely fulfilled the conditions 
of his lease shall be entitled to the refund 
of the deposit money together with interest 
thereon deposited by him at the time of 
taking the lease.” 

(41) The next ground for the objection that 

the Act is confiscatory was based on the ab¬ 
sence of any provision therein under which 
compensation cquld be awarded for forest lands 
pastures, stray trees and similar other items 
pertaining to Zamindari. According to Para. 
(2) of Sell. I, the gross income of a village, 
Muhal, Chak or Block shall include the fol¬ 
lowing: (a). (b).... 

(c) The Sivai Jama income which shall ne 
an amount equal to 1/5 of such total income 
during the five agricultural years from Samvat 
2000 to 2004 as recorded in the Siyaha of the 
village, Muhal, Chak or block. 

(42) There are two notes appended at the 
foot of this Paragraph. The first of which runs 
as follows: 

“Only the income for those items will be taken 
which were included in the assessment at the 
time of the current settlement.” 

Sivai Jama as is well known is a term applied 
to income arising in a Zamindari from sources 
other than rent received by letting out agri¬ 
cultural land for cultivation. Thus it would 
appear that the income from sources to which 
reference was made by Mr. Somavya has not 
been ignored by the Act in assessment of com¬ 
pensation. The same contention was urged 
before a Full Bench of the Allahabad High 
Court in ‘Suryapalsingh v. The U. P. Govern¬ 
ment’, AIR (38) 1951 All G74, and was rejected. 
The learned Chief Justice observed in Para. 76 
of the judgment: 

“The argument rests on the assumption that 
the compensation is being paid on the basis 
of the income of the property, and that, 
therefore, no compensation is payable for 
non-income yielding property. We think this 
argument to be fallacious. In the first place 
compensation is based on the assets of the 
intermediary, those assets being measured by 
the value of the net income. Secondly, what 
is being acquired under the Act are the 
estates of the intermediaries, and each of such 
estates must be regarded as a whole. It 
would not in our opinion be correct to regard 
the acquisition of an estate as an aggregate 
of the acquisition of separate parts of or 
invest in the estate considered indepen¬ 
dently of each other.” 

I respectfully agre^ *"ith the view expressed in 
this case. The ufcual method of evaluating 
• Zamindari property when it is sold is to take 
I he annual rental plus the Sivai Jama of the 


property in question and to calculate the price 
at a figure which is 20,25,30 times or any other 
similar multiple of the annual income thus 
ascertained minus the land revenue. I am clear 
that there is no substance in this contention. 

(43) Another argument advanced by the 
learned counsel was that the Act is discrimina¬ 
tory in character and thus contravenes the pro¬ 
visions of Art. 14 of the Constitution. Refer¬ 
ence was in this connection made to the method 
prescribed for calculation and award of the 
rehabilitation grant. The rehabilitation grant 
was it is contended a part of compensation and 
inasmuch as the Statute discriminates between 
bigger and smaller Zamindars in giving reha¬ 
bilitation grants the provisions of the Act per¬ 
taining to the subject of compensation must be 
held to be void. In as much as I have taken 
the view that the impugned Act is saved by 
the provisions of Art. 31A it is unnecessary to 
go into this matter. Were it however neces¬ 
sary to do so 1 would hold that the provisions 
relating to the award of rehabilitation grants 
though discriminatory are not void. 

(44) The argument advanced before us was 
also advanced in the case of ‘Suryapalsingh v. 
The U. P. Government’., AIR (38) 1951 All 674, 
and was rejected. It is clear from the deci¬ 
sion of the Supreme Court in the ‘State of 
Bombay v. F. N. Balsara’, AIR (38) 1951 S C 
318, that where diiferent Laws are enacted for 
different classes of persons and the classifica¬ 
tion is not arbitrary or capricious but rests 
on some reasonable basis there is no room for 
application of Art. 14. Section 39 of the Bom¬ 
bay Prohibition Act of 1949 provided that the 
Provincial Government may, on such condi¬ 
tions as may be specified in the notification 
published in the Official Gazette, permit the use 
or consumption of foreign liquor on cargo 
boats, warships and troopships and in military 
and naval messes and canteens. It was con¬ 
tended that this exemption in favour of certain 
classes of persons being discriminatory was 
against the provisions of Art. 14 and hence the 
impugned Act was bad. In considering this 
argument Fazl Ali J. observed (See Paragraph 
21 of the Judgment): 

“The question is whether in relaxing the rule 
in favour of Warships, troopships and military 
and naval messes and canteens the Legisla¬ 
ture has acted arbitrarily and capriciously or 
it has proceeded here also on the basis of 
reasonable classification.” 

The distinction between the bigger and the 
smaller Zamindars cannot be said to be arbi¬ 
trary or capricious. A distinction based on 
the economic condition of the different classes 
cannot be said to be unreasonable. 

(45) Before bringing this judgment to a close 
I should like to say a few words about a matter 
which attracted our attention during the course 
of argument. There are certain sections in the 
Act which bar the jurisdiction of Court and 
other authorities to interfere with the decisions 
taken by the persons appointed under the Act. 
The question arose whether any of those sec¬ 
tions were in conflict with the provisions of 
Arts. 226 and 227 of the Constitution. Refer¬ 
ence was made to Ss. 14 (5), 15, 20, 31 and 32 
in this connection. 

(46) Section 14 (5) runs thus: 

“Except as provided in sub-ss. (1), (2), (3) 
and (4) the decision and the record made by 
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the Deputy Compensation Officer shall be 
final and conclusive in respect of the quan- 
tum of the compensation payable and other 
entries made in the statement of the Deputy 
Compensation Officer.’’ 

I am clear that the phrase “final and conclu¬ 
sive” means nothing more than it would not 
be open to challenge by an appeal or other 
proceeding. It should not be however inter¬ 
preted to mean that the jurisdiction of the 
High Court under Art. 226 or 227 of the Con¬ 
stitution was thereby excluded. The ordinary 
rule of construction is that provisions in any 
enactment if it is possible to put upon them 
such a construction without doing violence to 
the language used should be so interpreted as 
not to make them inconsistent with other 
Statutes. 

(47) Section 15 provides as follows: 

“Except an authority before whom an appeal 
under this Chapter is pending against an 
• order of the Compensation Officer, no Court 
or authority shall, notwithstanding anything 
contained in any Law for the time being in 
force, issue any injunction against any per¬ 
son in respect of any proceedings pending 
before the Compensation Officer under this 
Chapter which has the effect of staying the 
proceedings.” 

The principle of construction which I have 
applied to S. 14 (5) cannot however be applied 
to this section. In view of the words “anything 
contained in any Law for the time being in 
force” it is not possible to hold that the section 
does not trench upon the jurisdiction conferred 
upon the High Court under Arts. 226 and 227 
of the Constitution. I hold therefore that the 
section in so far as it excludes the jurisdic¬ 
tion of the High Court exercisable under these 
two Articles is ultra vires of the powers of 
State Legislature. 

(48) Section 20 (5) purports to exclude the 
jurisdiction of the Civil Courts. This section 
prescribes the procedure for preliminary pro¬ 
ceedings for determination of debts, and lays 
down that if no objection is made under sub-s. 
(2) of the Section or if an objection is made 
and decided, the jurisdiction of the Claims 
Officer to proceed in accordance with the pro¬ 
visions of this Chapter shall not be questioned 
in any civil Court.’ Applying the principle of 
construction which I did on the interpretation 
of S. 14 (5) I hold that it was not intended 
by this provision of the Act to exclude the 
jurisdiction of the High Court under Arts. 226 
tmd 227 of the Constitution. 

(49) The same reasoning applies to Ss. 31 
|and 32. I hold that inasmuch as they are not 
intended to exclude the jurisdiction of the High 
Court under Arts. 226 and 227 of the Consti¬ 
tution they are in view of Entry No. 65 of the 
[Seventh Schedule of the Constitution intra 
vires of the State Legislature. 

(50) For the reasons given above I hold that 
the impugned Act is a good and valid Law 
except for S. 15 of the Act which in so far as 
g, P u ur P° rt s to exclude the jurisdiction of the 
Sf h Court exercisa ble under Arts. 226 and 
if the constitution is ultra vires the powers 

the State Legislature. 

(51) The application shall stand dismissed. 

raS of the fact tha t ‘he questions 

aised as to the proper constitution of the State 


Legislative were not altogether free from diffi¬ 
culty I make no order as to costs. 

(53) DIXIT, J.: In this application under 
Art 226 of the Constitution, the petitioner, who 
is the owner of certain Zamindari lands in 
Madhya Bharat challenges the constitutionality 
of the Madhya Bharat Zamindari Abolition 
Act. 1951 (Act XIII (13) of 1951) and prays 
for the issue of a direction or an order against 
the State of Madhya Bharat prohibiting them 
from giving effect to the said Act or proceed¬ 
ing in any manner under the Act. A number 
of similar applications by persons describing 
themselves as Zamindars, Chakdars, Malguzars 
and Blockdars have been filed in this Court 
challenging the same Act. In all these peti¬ 
tions, the objections raised to the validity of 
the Act are the same. 

(54) Out of the several grounds taken in the 
petition, Mr. Somayya, the learned counsel for 
the petitioner has excluded the grounds relat¬ 
ing to the validity of the Constitution (First 
Amendment) Act, 1951 which have now been 
concluded by the decision of the Supreme Court 
in the petition of ‘Shankari Prasad Singh Deo 
v. Union of India’, Petitions Nos. 382, 371 and 
166 of 1951. He confined his arguments to the 
following grounds: (1) that the Madhya 
Bharat Zamindari Abolition Act is not pro¬ 
tected by Art. 31A of the Constitution from 
being challenged on the ground that the Act 
violates the provisions of Arts. 14 and 31 (2) 
as these Articles merely recognise the Natural 
Rights of the petitioners and do not confer any 
new rights; (2) that the Act is discrimina¬ 
tory, expropriatory and does not give adequate 
compensation; that no compensation is given 
to Chakdars and Blockdars and for forests and 
grass lands and thus the Act infringes Arts. 
14 and 31 (2) of th e Constitution and is, there¬ 
fore, ‘ultra vires’ and unconstitutional; (3) that 
the Madhya Bharat Zamindari Abolition Bill 
did not receive the assent of the Raj Pramukh 
and has therefore not passed into law; (4) that 
the Bill as passed by the State Legislature and 
assented to by the President was not identical 
with the Bill pending at the commencement of 
the Constitution, ,in that ‘he Select Committee 
enlarged the scope of the Bill by extending it 
to chakdars and blockdars; (5) that the Madhya 
Bharat Legislative Assembly acted beyond its 
powers in adopting the Bill as altered by the 
Select Committee; (6) that the Assembly when 
it passed the Bill was not a valid Legislative 
Body under the Constitution for the reason 
firstly that the members of the body had not 
taken oath as required by Article 188 and 
secondly that it was presided over by a person 
who had not taken an oath under Article 188 
and who was not entitled to continue in the 
office of Speaker of the Assembly after the com- 
mg into force of the Constitution; (7) that the 
Madhya Bharat Legislative Assembly which 
passed the Bill was not a properly constituted 
and a valid Legislative body under the Covenant 
f' er l‘ nt ° b .y ‘ho Rulers of Gwalior, Indore 
fS Central Indian States for the forma- 
tion of Madhya Bharat. 

2*™* ° f . the Act in question, name- 

kVSLribe^t af ar “ Zamindar ‘ Ab ° mi °" 

provW * f ° r the p » b lic purposes 
° f JJe improvement of agriculturists and fi- 
nancial condition of agriculturists by aboli- 
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tion and acquisition of the rights of proprie¬ 
tors in villages, muhals, chaks or blocks set¬ 
tled on Zamindari system, which is only a 
system of keeping an intermediary between 
the State and the tenants injurious to the 
betterment of agriculture as well as the agri¬ 
culturists in Madhya Bharat and for other 
matters connected therewith.” 

(56) Section 1 of the Act provides that it 
shall extend to the whole of Madhya Bharat 
and directs that it shall come into force on and 
from such date as the Government may notify. 
The Bill as passed by the Legislature was re¬ 
served by the Raj Pramukh for the considera¬ 
tion of the President. It received the assent 
of the President qn 5-6-51. Thereafter, a noti¬ 
fication was issued bringing the Act into force 
from 25-6-51. 

(57) Section 2 is the definition section and 
by section 2(a) it is provided that the term 
“proprietor” means: 

“as respects a village, muhal or land settled 
on Zamindari system a person owning whether 
in trust or for his own benefit such village, 
muhal or land” 
and includes: 

“1. a Malguzar as defined in sub-clause (12) 
of section 2 of Qanoon Mai, Gwalior State, 
Samvat 1983; and 

2. as respects a chak or block a chakdar or 
blockdar whose lease granted to him by the 
Government under any Act, Rules or Circular 
relating to chaks and blocks, includes also 
amongst other conditions, a condition that he 
shall acquire the proprietary rights in res¬ 
pect of that chak or block when the condi¬ 
tions of the lease are fulfilled; 

3. the heirs and successor-in-interest of a 
proprietor.” 

(58) Chapter II (2) deals with the vesting of 
proprietary rights in the State and the conse¬ 
quences of the vesting. 

(59) Chapter III provides for the assess¬ 
ment of compensation and the procedure for 
determination of the amount of compensation 
and also contains provisions for appeals, re¬ 
visions. reviews against the decisions of offi¬ 
cers determining compensation. A proprietor, 
on the acquisition of his proprietary rights by 
the State which term does not for the purposes 
of compensation include “mustajer, Supurdgi- 
dar, mortgagee and the ex-Zamindars whose 
rights to acquire Zamindari have ceased”, be¬ 
comes entitled to receive compensation eight 
times the net income determined in accor¬ 
dance with Schedule I to the Act. 

(60) Chapter IV contains provisions for the 
determination of debts of the proprietors. 

(61) Chapter V deals with the actual pay¬ 
ment of compensation. 

(62) Chapter VI provides for the manage¬ 
ment and tenure of land and includes inciden¬ 
tal provisions dealing with the consequential 
changes of the vesting of proprietary rights in 
the State. 

(63) Chapter VII contains provisions for 
the payment of rehabilitation grants on a gra¬ 
duated scale as laid down in Schedule II to 
every proprietor, other than a Supurgidar, 
Mustajar, Sabiq Zamindar and Tehekedar, 
“who has been divested of his proprietary 
rights under the Act and who earns his liveli¬ 
hood wholly or mainly from agriculture” and 
who pays Rs. 3,500/- or less as land revenue. 


(64) Chapter VIII contains provisions for 
miscellaneous matters and empowers the Gov¬ 
ernment to make rules for carrying out the 
purposes of the Act. 

(65) Before dealing with the contentions of 
the petitioner, it is necessary to set out the 
provisions of Clause 1 of Art. 31A, inserted in 
Part HI of the Constitution by the Constitu¬ 
tion First Amendment Act, 1951. 

1 “Notwithstanding anything in the fore¬ 
going provisions of this Part, no law provid¬ 
ing for the acquisition by the State of any 
estate or of any lights therein or for the ex¬ 
tinguishment or modification of any such 
rights shall be deemed to be void on the 
ground that it .is inconsistent with, or takes 
away or abridges any of the rights conferred 
by, any provisions of this Part.” 

“Provided that where such law is a law made 
by the Legislature of a State, the provisions 
of this Article shall not apply thereto unless 
such law, having been reserved for the con¬ 
sideration of the President, has received his 
assent.” 

(66) It is obvious that the Madhya Bharat 
Zamindari Abolition Act is a law providing for 
the acquisition by the State of estate and of 
the rights therein as defined in clause 2 of 
Art. 31A. The Bill passed by the State Legis¬ 
lature having been reserved for the considera¬ 
tion of the President, received his assent. It 
follows, therefore, from the provisions of Art. 
31A that the Act cannot be called in question 
and declared void on the ground that it is in¬ 
consistent with, or lakes away or abridges any 
of the rights conferred by, any provisions 
of Part III of the Constitution. Indeed, if I 
had not heard the plausible arguments of 
Mr. Somayya the learned counsel for the pe¬ 
titioner, I should have thought that the peti¬ 
tion in so far as it attacked the validity of the 
Act on the ground that it offends against Arts. 
14 and 31(2) was unarguable. 


(67) The contention of the learned coun¬ 
sel for the petitioner is that the protection af- 
orded by Art. 31A is strictly confined to one 
'round, namely, that “it is inconsistent with or 
akes away or abridges any of the rights con¬ 
ferred by, any provisions of Part III, that the 
neasure can be attacked on other grounds, 
hat as any provision of Part III does not con¬ 
fer any right, the Act can be attacked on the 
'round that it is repugnant to that provision, 
Chat the right or personal liberty, of private 
property, and of equity before the law are 
he Natural Rights of Man, which the peti- 
ioner possessed even before the Constitution 
ind possesses today independent of the Cons- 
itution. that as these Rights already existed, 
:hey cannot be said to have been conferred by 
Part III of the Constitution by their recogni- 
ion and incorporation in that Part and that, 
herefore, if the Act infringes these Natural 
rights of the petitioner, it must be held to be 

void ^ 

V °(68) In replv, the learned Advocate-Gene¬ 
ral contended that the petitioner possesses no 
Natural Rights as such. The recognition by 
the Constitution of the ngh's of equality and 
property as fundamental rights is a conferment 
jf the rights by the Constitution and that 
therefore, Art. 31A completely shu's out 'he 
petitioner from contending that the Act is void 
on the ground that it violates the provisions of 
Arts. 14 and 31(2). 
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/cq\ t am unable to accede to this conten- 
linn 6 of the learned counsel for the petitioner. 
Mr Somayya did not point out how and when 
Riehts originated or were recognised 
or^SSrS before g the Constitution came into 
force He apparently relied on the old politi- 
2 doctrine of the Natural Rights of Man as 
primordial Rights inherent in their personality 
as individuals. I do not propose to enter into 
a discussion on the so called Fundamental Na¬ 
tural Rights of Man. But it seems to me ms 
cessary to state that the formulation of the 
Natural Rights of Man is an idea of no great 
antiauity. It is not more ancient than the eigh¬ 
teenth century. The writings of Locke, Hume, 
Voltaire Rousseau, Payne, and Blackstone in 
that century contributed to the development of 
the concept of the Rights of Man. Locke Justified 
the English Revolution of 1688 by it and The 
commentaries of Blackstone furnished the phi¬ 
losophical basis for the American Declaration 
of Independence. Political Thinkers have dif¬ 
fered in their views as to the nature and con¬ 
cept of these , Rights. According to Burke, 
there are no such things as Natural Rights, all 
rights are socially created; convention creates 
society, and the society thus created in its turn 
creates rights and it is free to limit and modify 
rights which it creates. Bentham dismissed 
Natural Rights of man as a fiction. Black- 
stone’s view of the Natural Rights of Man as 
those "which need not the aid of human laws 
to be more effectually in every man than they 
are which no human Legislature has power to 
abridge or destroy, is, as pointed out by Pro¬ 
fessor Barker, an eminent English Political 
theorist in “Essays on Government” (pub¬ 
lished in 1945) contradicted not only by the 
general doctrine of sovereignty but also by the 
rules and practice of English law”. With the 
exception of very old cases such as ‘Bonham’s 
case, (1610) 8 Co. Rep. 118 and Day v. Savidge’ 
(1614) Hob 97’ decided in the seventeenth cen¬ 
tury and noted in many books on Constitutional 
law, one can find no recent English case hold¬ 
ing that an Act of Parliament against natural 
equity or reason is void. 

(70) In our country, the ancient Ideal of 
Polity did not speak of the Rights of Man, but 
expatiated at length on the duties of Kings, as 
a guarantee of the Rights of their subjects. 
It was only during the last twenty five years 
preceding the present Constitution that the 
idea regarding the Fundamental Natural 
Rights of Man fqund consistent expression and 
finally culminated in the incorporation of 
some of the rights in the Constitution. 

(71) The position today is that the rights 
of Liberty, Equality and of Property by their 
incorpbration and recognition in Part III of 
the Constitution derive their validity from 
the Constitution. By giving validity to these 
Rights, the Constitution confers them on the 
citizens of thp Republic. It is plain that the 
Natural Rights of Liberty, Property and of 
Equality before law is a meaningless phrase 
unless the Constitution which is the superior 
objective legal system, recognises the validity 
of the rights and provides for their mainte¬ 
nance and enforcement. The act of conferring 
a right is an act of authority and consists in 

of recognition and validity by the 
authority to that right. It cannot, therefore, 
be maintained that Arts. 14 and 31(2) do not 
confer any rights on the citizens. They are 
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not machinery provisions. They recognise thel 
validity Of the Right of Equality before the | 
law and of the Right to Property and thus 
confer the two rights on the citizens. 

(72) The flaw in the argument of the learn¬ 
ed counsel for the petitioner lies in its pre¬ 
mise that the Right of Equality and of Property 
is a part of some sacred law which is superior 
to the Constitution and is binding on the Le¬ 
gislature; whereas the truth is that these rights 
got their validity from the Constitution itself. 

( 73 ) A somewhat similar argument was 
addressed before the Supreme Court in Gopa- 
lan’s case, AIR (37) 1950S. C. 27. The ar¬ 
gument was rejected by the Supreme Court. 
Kania C. J.. observed: 

"It is difficult upon any general principles to 
limit the omnipotence of the soverein Legis¬ 
lative power by judicial interposition, except 
in so far as the express words of a written 
Constitution give that authority ... 

It is only in express constitutional provisions 
limiting legislative power and controlling the 
will of a majority by a permanent and pa¬ 
ramount law settled by the deliberate 
wisdom of the Nation that one can find a 
safe and solid ground for the authority of 
Courts of Justice to declare void any Legis¬ 
lative enactment.” 

(74) His Lordship Mahajan J., was even 
more emphatic on the subpect. He said 
(Para 132). 

“It is quite obvious that the Court cannot 
’ declare a statute unconstitutional and void 
on the ground of unjust and oppressive pro¬ 
visions and because it is supposed to violate 
natural, social or political rights of citizens 
unless it can be shown that such injustice is 
prohibited or such rights are guaranteed by 
the Constitution. It may also be observed that 
an Act cannot be declared void, because in 
the opinion of the Court it is opposed to the 
spirit supposed to pervade the Constitution 
but not so expressed in words. It is difficult 
on any general principles to limit the omni¬ 
potence of the sovereign Legislative power 
by judical interposition except in so far as 
the express words of a written Constitution 
give that authority.” 

(75) These observations, in my judgment, 
govern the present case and following them, 
any attack on the validity of the Madhya Bha¬ 
rat Zamindari Abolition Act as contrary to the 
Natural Rights of the petitioner cannot be en¬ 
tertained. As observed by the Supreme Court 
in the petitions upholding the validity of the 
Constitution (First Amendment) Act of 1951, 
Article 31A: 

“aims at saving laws providing for the com¬ 
pulsory acquisition by the State of a certain 
kind of property from the operation of Art. 

Ill ” Cad With 0ther reJevant articles in Part 

Articles 14 and 31 (2) are, in my opinion ar¬ 
ticles which confer rights on the citizens and 
by virtue of Art. 31 A, i t i s not open to the 
petitioner to challenge the Act on the ground 
that it violates the provisions of Arts. 14 and 
31 (2). 

(76) If the view, which I have expressed, 
is not correct I am further of the opinion that 
the Act is protected under Art. 31 (4) from 
challenge on the ground that the compensation 
provided by the Act is inadequate or that it 
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gives no compensation for forest and grass¬ 
lands or that it discriminates against cna^dars 
and blockdars by denying them any compensa¬ 
tion. Clause 4 of Art. 31 says: 

"if zny Bill pending at the commencement of 
the Constitution in the Legislature of a 
State has, after it has been passed by such 
Legislature, been reserved for the considera¬ 
tion of the President and has received his 
assent, then, notwithstanding anything in this 
Constitution, the law so assented to shall not 
be called in question in any court on the 
ground that it contravenes the provisions of 
clause (2).” 

(77) It is clear from this clause that if a 
Bill fulfils the two conditions laid down there¬ 
in, then, the Act cannot be called in question 
on the ground that it contravenes the provi¬ 
sions of clause 2. That is to say, it cannot be 
challenged on the ground that it dees not pro¬ 
vide for compensation for the property taken 
possession of or acquired or that it does not fix 
the amount of compensation or specify the 
principles on which the compensation is to be 
determined. It would, again, appear from the 
words “Notwithstanding any in this Con¬ 
stitution** which occur in clause 4 that it is also 
not permissible to object to the Act on the 
ground that the compensation fixed or to be 
determined is no compensation in law as being 
contrary to other provisions of the Constitution, 
it is invalid. For, to question, on the basis of 
any article of the Constitution, the validity of 
the compensation fixed or the principles on 
which it is to be determined, is to say that the 
compensation or the principles on which it is 
to be determined are not the compensation or 
the principles contemplated by the orovisions 
of clause 2 and that, therefore, the Act contra¬ 
venes the provisions of clause 2 . 

(78) A similar view has been taken by the 
Allahabad High Court in ‘Suryapal Singh v. 
U P Government*. AIR (38) 1951 All 674 FB & 
by the Nagpur High Court in Misc. Petn. No. 29 
of 1951 and other petitions, decided on 6.4.51. 
The Nagpur decision has not been reported so 
far, but a copy of the decision has been made 
available to us by the learned Advocate-Gene¬ 
ral. The purpose, scope, the transitory nature 
of clause 4 of Art. 31 and the significance of 
the words “Notwithstanding anything in this 
Constitution’’ occurring therein, have been so 
fully dealt with in the aforesaid decisions of 
the Allahabad and Nagpur High Courts that I 
feel there is very little left to add to the rea¬ 
sons given therein to support the view that Art. 
31 (4) bars any attack founded on the contra¬ 
vention or any article of the Constitution, if it 
is directed against the compensation fixed by 
the Act or the principles on which and the 
manner in which the compensation is to be de¬ 
termined. In ‘Kameshwar Singh v. State of 
Bihar*, AIR (38) 1951 Pat 91. the Patna High 
Court, however, held that the protection given 
by Clause 4 is strictly confined to one 
ground only, namely, the ground arising out of 
the provisions of clause 2 of Art. 31 and that 
the words “Notwithstanding anything in this 
Constitution’* do not enlarge the effect of the 
operative portion of the clause. On a careful 
perusal of the opinions expressed by the learn¬ 
ed Judges constituting the Full Bench of the 
Patna High Court I am disposed to say with all 
respect to the learned Judges, that in forming 


this view, they have not given due weight to 
the words “Notwithstanding anything in this 
Constitution”. I agree with the observa¬ 
tions ol the learned Judges of the Nagpur Hi"h 
Court that the words “Notwithstanding any¬ 
thing in this Constitution” used in clause 4 are 
crucial and that the Patna High Court has not 
given full etfect to the amplitude of these 
words. 

' 79) Leaving out of account for the moment 
the objection as to the alteration of the Ma¬ 
dhya Bharat Zamindari Abolition Bill during 
its progress in the Legislature, the impugned 
Act is clearly one to which Art. 31 (4) applies. 
The Bill leading to the Act was pending at the 
commencement cf the Constitution in the State 
Legislature. It was reserved for the considera¬ 
tion of the President after it had been passed 
by the Legislature. Thereafter, it received the 
assent of the President. The petitioner can¬ 
not. therefore, in my view, question the validity 
of the Act on the ground that the compensation 
provided by the Statute is inadequate or un¬ 
just compensation or that tho principles laid 
down for determining the compensation are in¬ 
equitable on the ground of inequality. In fact 
the arguments addressed to us by the learned 
counsel for the petitioner to show that this Act 
contravened the provisions of Clause 2 of Art. 
31. were only in relation to the matter of com¬ 
pensation for chakdars, blockdars and for 
forests and pasture lands. 

(30) It was said that land belonging to chak¬ 
dars and blockdars is being acquired without 
compensation being paid for it; that the Act 
does not provide for any compensation for 
forests and pasture lands. There is no sub¬ 
stance in this grievance, A chakdar or a block- 
dar is included in the definition of the word 
“proprietor” given in S. 2 (a) of the Act. He 
is also trea 4 ed as a proprietor for the purposes 
of compensation. Under S. 8, every proprietor 
whose proprietary right is acquired is entitled 
to receive and to be paid eight times the net 
income determined in accordance with the pro¬ 
visions of Sch 1. The net income is arrived at 
after deducting certain items from the gross in¬ 
come. Section 2 of Schedule 1 makes a specific 
mention of the gross income of a chakdar or 
a blockdar. Thus, for the purposes of compensa¬ 
tion a chakdar or a blockdar is placed on the 
same footing as other proprietors. Again, as I 
read th e proviso to Section 4 of Schedule 1, it 
appears to me that in addition to compensation 
a chakdar or a blockdar is also entitled to re¬ 
ceive back with interest the money deposited 
by him at the time of taking the lease enabling 
him to acquire proprietary rights on the fulfil¬ 
ment of hs terms. There is, therefore, no force 
in the contention that the impugned Act dis¬ 
criminates against chakdars and blockdars by 
denying them compensation. 

(81) As regards forests and grass-lands, it 
is not correct to say that they are being acquir¬ 
ed without compensation being paid for them. 
Under Section 4 of Schedule 1 of the Act, com¬ 
pensation has been fixed eight times the net in¬ 
come. According to S. 3 of the Schedule, the 
net income is calculated by deducting certain 
items from the gross income of a village, 
muhal. a chak or a block as the case may be. 
The gross income is determined in the manner 
laid down in S. 3 of the Schedule and inter 
alia comprises of 1/5 of the total Sivai Jama 


Ram Dubby y. Govt, of Madhya 


4952 RAM HUBBY Y. UU' X. wr -- 

f .1,- villace muhal, chak or block for 

5 " SnsASS. 


to ^2004 as recorded in the Siyaba ol the vfflase, 

MS" sz 

MSe lms rasas 

it under the Qanoon Mai Gwalior State of Sam 
vat 1933 and means income from various 
sources such as village forests, grass ands etc. 
It follows, therefore, that the income from pas¬ 
ture lands and forests is taken into account m 
determining the gross income which after the 
deduction of land revenue for the basic >eai 
and costs of management leads to the net in¬ 
come forming the basis of compensation. It can¬ 
not, therefore, be said that forests and grass 
lands are not being valued at all for the purr 
poses of compensation. 

(82) Learned counsel for the petitioner 
faintly raised the point that the impugned Act 
is not for a public purpose. H e did not, how¬ 
ever press the contention in this Corn t but 
reserved his right to raise the point elsewhere 
if need be. It is, therefore, not necessary to 
enter into a discussion of the indeterminate 
concept of a public purpose which varies accord¬ 
ing to the practical needs and political philo¬ 
sophy of the time. It is sufficient to say that 
the Constitution itself contemplates acquisition 
of land for the purpose of the State as a public 
purpose and it empowers the State Legislature 
under item 36 of List II (2) to legislate with 
respect to “acquisition or requisitioning of pro¬ 
perty, except for the purposes of the Union, sub¬ 
ject to the provisions of entry 42 of List III 
(3) ” Entry 42 of List III (3) is in the follow¬ 
ing terms, namely,: 

“principles on which compensation for pro¬ 
perty acquired or requisitioned for the pur¬ 
poses of the Union or of a State or for any 
other public purpose is to be determined, and 
the form and the manner in which such com¬ 
pensation is to be given”. 

The words “for other public purpose” which 
follow the preceding words “for the purposes 
of the Union or of a State ” indicate that pur¬ 
poses of the State or purposes of the Union 
are public purposes. Taking into consideration 
S. 3 of the Act which vests proprietary rights 
in the State and other provisions of the Act, 
I do not think it can be seriously disputed that 
the impugned Act is for the purposes of the 
State. On this point, there is no conflict in the 
views expressed by the Patna High Court and 
the Nagpur High Court in their decisions re¬ 
ferred to above. .They have held that acquisi¬ 
tion for the purposes of the State is acquisi¬ 
tion for public purpose. 

(83) The next point taken on behalf of the 
petitioner is that a law, such as is referred to 
in Cl. 2 of Art. 31, requires under the Consti¬ 
tution the assent of both the Raj Pramukh or 
I the Governor, as the case may be. and of the 
President, and that as in the present case the 
Madhya Bharat Zamindari Abolition Bill re¬ 
ceived the assent only of the President, it is 
not a valid law. Learned Counsel for the peti¬ 
tioner drew our attention to the words “shall 
have effect” which occur in Cl. 3 of Art. 31 
and argued that these words indicated that the 
law reserved for the consideration of the Presi¬ 
dent must be one which having been passed 
by. the Legislature has become effective by the 
assent thereto of the Raj Pramukh. This argu- 


BHABAT IFB) (Dixit J .) Madhya Bharat 7S 
ment has, in my judgment no weight. To my 
S^'el'ctMaffrom Single ^sent of the 

he fact that even if such legislation is assent- 
“f to L the Raj Pramukh after it has been 
nassed by the Legislature, it shall not become 
Sual unless it is reserved for the .conside¬ 
ration of the President and has received h s 
assent In other words Cl. 3 01 Ait. « « 11 
?s worded makes the Presidents assent he 
sine qua non. The necessity for the use of the 

words “No such law.....shall have effect 

in Cl 3 of Art. 31 is obvious from the piovi- 
sions of Art. 200. Under this Article when a 
Bill oassed by the Legislature is presented to 
the Raj Pramukh, he has three options. He 
may assent to the Bill, or withhold assent there¬ 
from, or reserve the Bill for the consideration 
of the President. There is nothing in Ait. 200 
to require the Raj Pramukh to assent to a Bill 
before reserving ij for the consideration of the 
President. The article again does not make it 
obligatory for the Raj Pramukh to reserve the 
Bill for a law such as is referred to in Cl. 2. ot 
Art 31 for the consideration of the President. 
Where such a Bill is, however, reserved for 
the consideration of the President, as was done 
in the present case, the question of the assent 
of the Raj Pramukh to the Bill does not arise, 
and the Bill becomes law when President as¬ 
sents to it under Art. 201. But the Raj Pra¬ 
mukh may give his assent to such a Bill and 
not reserve it for the consideration of the Pre¬ 
sident. In such a case Cl. 3 of Art. 31 prohi¬ 
bits the law assented to by the Raj Pramukh 
becoming effective — which otherwise would 
be until it has been reserved for the conside¬ 
ration of the President and has received his 
assent. The impugned Act cannot, therefore 
be held to be invalid by reason of the Raj Pra- 
mukh’s failure to assent to the Madhya Bharat 
Zamindari Abolition Bill before reserving it 
for the consideration of the President. 

(81) It was next urged by the learned coun¬ 
sel for the petitioner that the Act is invalid 
because the Madhya Bharat Zamindari Bill, as 
introduced in the Legislative Assembly, was 
not intended to apply to chakdars and block- 
dars, but that the Select Committee extended 
the scope of the Bill making it applicable to 
chakdars and blopkdars. It was said that in 
as much as under the Madhya Bharat Legis¬ 
lative Assembly Rules (published in the Ga¬ 
zette dated 7-10-50) the scope of the Bill could 
be enlarged by the Assembly alone, it was not 
competent for the Assembly to pass the Bill 
as altered by the Select Committee. There is 
no force in this contention. Quite apart from 
the fact that the Madhya Bharat Zamindari 
Abolition Bill as introduced in the Assembly 
itself intended that it should apply to chakdars 
and blockdars. it appears to me that the form 
content or subject-matter of a Bill at the time 
of its introduction into or of its consideration 
by the Assembly on the report of the Select 
Committee, js not a matter with which a 
Court of law is concerned. The question, 
whether the Assembly should have passed the 
Bill as reported by the Select Committee or 
recommitted it to the Select Committee or drop-' 
ped the Bill, is a domestic matter relating to 
the procedure followed by the Assembly in the 
course of legislation. It is a matter regulated 
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•hall be the constitution for the United State 
Madhya Bharat. , , 

/qc\ The Assembly which was formed and 
mtffled by the Raj Pramukh on 19-10-48 was 
unctfoning immediately before the commence¬ 
ment of the Constitution of India as the Legis- 
atoe for the United State of Madhya Bhara 
and is the body which to-day, by virtue of 
Irt 385 of the Constitution, exercises the 
lowers and performs the duties conferred by 
the provisions of the Constitution or the House 
i if the Legislature of Madhya Bhaiat. *t 
this body which passed the law challenged by 
the petitioner. 

(96) Learned counsel for the petitioner put 
his argument as to the validity of the Consti¬ 
tution of the Assembly on three^ounds^First- 
ly, it is contended that the election on 8th and 
9th May, of the prescribed number of mem¬ 
bers by the Legislative Assemblies of Gwalior 
and Indore was not valid inasmuch as it was 
not held after the Maharaja of Gwabor had 
entered upon the duties of the office of Raj 
Pramukh, and directed the Assemblies to elect 
their representatives to the Legislative Assemb¬ 
ly of Madhya Bharat in accordance with rules 
framed by him. Secondly, that the Assembly 
was not constituted before 1-8-48, that is, before 
the date prescribed in Cl. 2 of Art. X (10) of 
the Covenant. Thirdly, the twenty members 
chosen to represent States other than Gwabor 
and Indore were not elected by an electoral 
college constituted for the purpose by the Raj 
Pramukh in consultation with the Government 
of India in accordance with Cl. (c) of Sche¬ 
dule IV (4) to the Covenant. 

, (97) In the return filed on behalf of the State 

the averment as to the constitution of the As¬ 
sembly is as follows: 

“It is denied that the Act is unconstitutional 
on the ground that the Legislative Assembly 
of the United State of Gwalior, Indore and 
Malwa (Madhya Bharat) was not validly 
constituted under the Covenant entered into 
between the Rulers of the integrating States. 
The Respondents humbly submit that the 
Legislative Assembly was validly constituted 
in accordance with the provisions of the Cove¬ 
nant, from amongst the then existing Legis¬ 
latures of the Gwalior State, the Holkar 
State and an electoral college for securing 
popular representation from the remaining 
covenanting States, as ad hoc electoral col¬ 
lege was constituted in accordance with a 
formula evolved with the object of securing 
a popular representation in the existing con¬ 
ditions and consented to by the Government 
of India.” 

(98) In the affidavit filed on behalf of the 
State, it is admitted that the election of repre- 
sentives from Gwalior and Indore States was 
held on 8th and 9th May respectively in accord- 
M ance with rules framed for the purpose by the 
\ Speakers of these Assemblies after securing 
the approval before 11th May. 1948 of the Maha¬ 
raja of Gwalior as the person who was to be 
the Raj Pramukh. It is also not disputed that 
°f ‘be twenty members representing States 
other than Gwalior and Indore, fourteen were 
elected by the Regional Council of the Central 
Indian States Peoples Conference and six 
were chosen by the Madhya Bharat Provincial 
ingress Committee and that the Assembly was 
xuuy constituted after 1st August, 1948. The 
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° b ( 3eC hv the Rulers of the Covenanting States, 
“5 K 2 of Art X MO) which provided for 
the constitution of a Legislative Assembly before 
1-8-1948 without declaring the cons ^ e ^ th ^ 
the failure to constitute the Assembly by this 
date should be construed as having a director 
and not a mandatory effect, that the delay in 
constituting the Interim Legislative Assembly 
was caused by the practical difficulties in set¬ 
ting up an electoral college and the constitution 
of the Assembly is not vitiated by the alleged 
delayed action of the Rajpramukh; that as the 
Covenant did not exclude the possibility of the 
date of making over the administration of the 
Gwalior and Indore States to the Rajpramukh 
synchronising with the date of ^ assump¬ 
tion of the duties of the Raj Pramukh by the 
Maharaja of Gwalior, Cl. 3 of Sch. IV to the 
Covenant should be construed as empowering 
the person who was to be Rajpramukh to make 
rules for carrying into effect the provisions of 
the Schedule; and that in any event as the Raj¬ 
pramukh ratified the election of the members 
by the Gwalior and Indore Assemblies by issu¬ 
ing a notification on 19-10-1948, that is, after 
he entered upon the duties of the office of Raj¬ 
pramukh, the election of the members is not 
rendered invalid by the alleged irregularity. As 
to the members representing States other than 
Gwalior and Indore, it was submitted by the 
learned Advocate General that these members 
were, no doubt, to be elected by an electoral 
college constituted by the Rajpramukh in con¬ 
sultation with the Government of India, but on 
an exploration of the field, the Rajpramukh 
was unable to discover any public bodies from 
which an electoral college could be readily con¬ 
stituted. A workable formula was, therefore, 
evolved for setting up an ad hoc electoral col¬ 
lege in consultation with the Government of 
India. In accordance with that formula, the 
Regional Council of the Central Indian States 
PeoDle’s Conference was asked to elect and thus 
elected fourteen members. To afford represen¬ 
tation to other sections of public opinion, the 
Rajpramukh was also authorised by the Gov¬ 
ernment of India to ask the Madhya Bharat 
Provincial Congress Committee to elect six 
persons. According to the learned Advocate 
General, the scheme constituted in terms an 
ad hoc electoral college as the only practical 
solution of a political problem and the only 
workable hypothesis. It is, therefore, urged 
that the representatives of States other than 
Gwalior and Indore were validly elected. 

(99) It was further said by the learned Ad¬ 
vocate General that under Art. 385 of the Con- 
stitution. it is the body which was actually 
functioning before the commencement of the 
Constitution as the Legislature, irrespective of 
the fact whether it was, or was not, validly 

com P e tent to exercise after 
26th January, 1950 the powers and duties oon- 
ferred by the Constitution on the House of 
Legislature of Madhya Bharat and that an 
a mt o the _ validity of the constitution of 
the Assembly is thus barred by Art. 385. 
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feet the jurisdiction of th u ^ learned 
226 and 227 oi the C the*=e sections do 

Advocate General stated that^hese ^ Court 

not take away the 3 . respect of pro- 

under Articles 226 and 227 in r^v , hese 

ceedings under the “"pug that if these 
circumstances I *ou\d only ^ r _ ght o£ this 
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Court under Articles 226 un der the 

titution as r ^ 8 i r , d [ ! ind ari Abolition Act, then 
5S they am to that extent ultra vims the 
Constitution. 
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(INDORE BENCH) 

REGE J. 

0nka ria l and another, Applicants v. Mohon- 
ta l 0 sSdfil and another, Opponents 
Small Cause Revn. No. 60 of 19*9, 

24-10-1949.^ s 10 — Authority 

PaT , tnerS ?'f „; d bts - Limitation Act, S. 19./ 

to acknowledge debt, meTchant ii e firm 1 

Where a firm .s a y partner 

an acknowledgment of a hhata oy ^ 2) 

“Co:"pJI^Sip Act. s. 19 N. 9. Lin, AC. 

S. l L N GaV, for Applicants; Sambhudapal 
Sanghi, for Opponents. 

Cases referred to. and - m the 

I'SltlR uTwIa Al, 387: (HO ^ 

cm ’air (25) 1938 Mad 774: (H« » 9 “> 

Mad 968) _ for revision arises 

ORDER: This petition for ™ in the 

out Of a suit instituted oy^ine PH , Q recove r 
Court of Small Causes ac knowledg- 

Rs. 389-14-3 on the f oot ola kn m alleg0 
ed by the defendants wo thej? .. shivanara - 

vear 1998 Samwat and m. cnit was de- v) 

'*£> Both the SJgfSS 

written statement m the suit, in . de£en dants 
the acknowledgment by. one of the o 
wns not binding on tne oin i case. 

srSMiSta* s" 

“hT a"£owS^enir were brndtag. ^ ^ 

m™ himself 1 

was then urged on the Rabu Ram, A 1 R 

KTiw >^25^58® fifes 
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was a solitary transaction by idera tions would 
Hindu familv and different acknowledg 

a m P e P m ™ made r 

^e„ he had no present earn L, 

rSiT memSanOe »™ uld a «dtoarily bind 
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bricWmSacdu 
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a nv rase relief under the Money Lenders’ Act 
S?nld have been given to the defendants. One 
$ the defendants is a recorded pattedar ten- 
onf and it may be assumed that the patta en- 
SSsTo? the benefit of the joint family, .but to 
attract the provisions of the Money Lender s Act 
it must be proved that the person claiming the 
benefit is an agriculturist. Hanuman has stated 
that he derives his income from agriculture, 
but this is belied by the fact that he has an 
Interest in business too, and his contradictory 
/ statements in the plaint and in evidence makes 
him unworthy of belief. There is no evidence 
that either of the brothers is actually the tiller 
of the soil and the benefit of the Money Len¬ 
der’s Act cannot be claimed by them. The pe¬ 
tition is dismissed with costs. 

£>jf t Revision dismissed. 
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MEHTA AND SANGHI JJ. 

Z eta Narsingh and another, Appellants v. The 
State. 

Criminal Appeal No. 45 of 1949, D/- 
19-10-1949. 

Criminal P.C. (1898), S. 162 — Police diary 
»— Use of. 

Under Section 162 the only way in which the 
Police diary can be used is to contradict a wit¬ 
ness with his subsequent statement but the 
statement in the police diary cannot be used 
as substantive evidence . (Para 6) 

Anno: Cr. P. C., S. 162 N. 10, 18. 

P. R. Sherma, Public Prosecutor, for the 
State . 

MEHTA, J: The accused Zeta S/o Narsingh 
and Hama S/o Bhalia were committed to the 
Court of the Sessions Judge Dhar on a 
charge under Section 396, I.P.C. The Sessions 
Judge found both the accused guilty under Sec. 
394 and sentenced each of them to six years 
rigorous imprisonment. 

(2) The short facts are that on the night in¬ 
tervening 11th and 12th March 1948, it is al¬ 
leged that the accused Zeta, Rama and five or 
six other persons committed dacoity at the 
house of one Bholu son of Cnkar at Chitkhal- 
da, Pargana Nisarpur. One of the dacoits caus¬ 
ed severe injury to Chhotu who was sleeping 
Inside the house of Bholu as result of which 

. Chhotu died in Nisarpur Hospital. Rama was 
arrested on 10-5-48 and Zeta was arrested on 
7-5-1948. 

(3) It may be mentioned that on previous 
night viz. 10-3-48 Bholu was sleeping alone in 
the front portion of his house. His son and 
daughter-in-law had gone out of the village to 
Balkeshwar. On the night of the 10th March, 
48, the thieves broke into th e back portion of 
the house and stole away some property. Bholu 
gave a report about this to the Police Head 

) Constable Nisarpur at Chitkhalda. In th e after- 
J°°n of 11th March some Bhils were suspected 
by Police at Chitkhalda. They were called by 
the/ Head Constable Raghunath Prasad. They 
were questioned and were allowed to go in the 
° f «i e llth March * ™ en the dacoity 

gfA** bemg nervous called Chotu to 

S5SL ^- ey chan S ed sleeping 

f ep ‘ ln , the hack Portion of the 

ttehouse front Portion of 

we Bouse. In the night of the llth March the 
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thieves came from the front portion of the 
house where Chotu was sleeping. Chotu was 
assaulted and he raised hue and cry. Bholu 
was aroused from sleep and Raghunath Prasad 
and some Police constables who heard the 
alarm, came at the spot. They chased the da¬ 
coits in different batches but did not succeed 
and came back. Then report Ext P/1 was 
made. It is dated 12-3-48. The report was dic¬ 
tated by Bholu and it was taken down by Ra¬ 
ghunath Prasad. In the report it is mentioned 
that the thieves took away his battery worth 
Rs. 8/- of two ceils and one white chadar, a 
Bandi and several other articles including one 

sword without scabbard ( d'-HK )- 

Magan and Phunda came to know at Balkesh¬ 
war that their father was assaulted and they 
went to Nisarpur Dispensary on the 12th night. 
Chhotu succumbed to his injuries on the 12th. 
March at the Nisarpur hospital. Chhotu’s body 
was burried and when Chaturvedi, Police Ins¬ 
pector, reached Police Station on the' evening 
of the 12th March, he got the burried body 
disintered on the 13th March, 1948, and the 
post mortem was held. On the 14th March, 
1948, the District Inspector of Police came to 
Nisarpur and he took charge of the investiga¬ 
tion. 


(4) In this case there is absolutely no evi¬ 
dence regarding the identification of the dacoits. 
The only incriminating circumstance against the 
accused Zeta is the recovery of sword from the 
hut where Zeta was staying. The sword was 
stained with human blood. Zeta was staying 
in a separate hut in the village Kadmal which 
is 2§ miles from Chitkhalda. This discovery 
was made on 7-5-1948. The sword is Art A/2. 
In the first place I may mention that the men¬ 
tion about the sword without scabbard in the 
First Information Report is very suspicious. In 

my opinion the words " d?5«IR JRR ” 

appear to be interpolated and appear to be in 
the handwriting which is different from the 
handwriting in the body of Ext P/1. Out of the 
articles mentioned in the list Ext P/4 nothing 
was recovered. After more than two months 
viz. on 7-5-48 one sword was found in the hut 
of Weglya and this circumstance seems to cor- 
robotate that there is an interpolation in the 
report Ext P/1. There is absolutely no evi¬ 
dence to show that the sword, Art. A-2 belonged 
to Zeta. Zeta has dearly stated that the sword 
belonged to Weglya and it was recovered from 
his hut. This fact is corroborated by D W 
Weglya. In his deposition he says that' in his 
absence th e Police seized this sword A/2 from 
his hut. Weglya has given the identification 
mark on the sword and says it belongs to him. 
D. W. Budhsingh also corroborates the state- 
ment of Weglya and says that the sword Art. 
A/2 belongs to Weglya and he also points out 

“TOW ma F k - ° n ^e sword and 
says that it belongs to Weglya. Therefore the 
recovery of sword from the hut of Weglva d^f 
not help the prosecution in any way. Further 

statement 8 12th March 1948 addition" 

statement of Bholu was recorded in the Police 

Diary giving further list of stolen arrives lo 
that statement Bholu said that tr* feRr . 

?IT ^ PHR $1, tPHT ?5T?5 PfRIT 

WdT srar RHR 5r were also stolen. 
It is alleged that on 10-5-48 Mr. Shukla, District 
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Inspector of Police. went So KadmaX, Tfies® to 
asked Devki wife of Zeta to psofes.' Dhoti, 
stolen fe dacoety. Bevki teugfefc lomM one 
Zaaani Bhoti This was identified by Phunda 
and her husband as belonging to Phunda. >jev- 
M wife ox Zeta says that feds article A belongs 
to her. This dhoti is an article which is of such 
a common use that tfeare is ho season to dawr- 
Ueve the statement a£ Devki that it belongs to 
Mr. Fus4h.gr it must to remembered that this 
dhoti Ait. A was not formerly todradsd in fe® 
list gives by Bhoha. Thus there is.practically 
iso evidence to IscgSicats the accused Set® in 
She commission of dacolty. 

($) As regards the asoised Kama; Da was 
living in a separate hut near the hut a i 2e& 

Karima*. R«n» tos liviag with ids wife Amni» 
bale The Police want to Amhibai • and asked 
heir to produce stolen asides. Aamibai psfr 
duces article ' dhoti A/5 • on 8-548. It was 
identified by Magaa and Phunda„ Ammtm 
says tha&.Bhoti Artidp A/S .belongs to her. A 
dhoti with green te#R Is 'also' claimed by Ma° 

«d" ag Violnng in g to fotau The accused teffls 
lays that it belongs to feta. Thus there is 
psracticaJSy no.evidence, against 'the accused 
®aam to implicate hint M such a swfous crime 
of daeolfy. 

(6) Ea ajy opfeio® the prosecution Ms miser- 
ably failed 1 may further dote with regret 
that the Lleasacs* Judge iflhar - has- mads • 'Con¬ 
siderable use of the statement : ia 4h? Bollc© 

Diary. Under A 3«2» COL P. C. the only way in 
which the Bril** diary can fee wssd is "'4® cote- 
traeict a wifeaess With his subsateient. ^teteenfc 
but tbs st ateme n t In the. policy diary c&aaoi be 
zm& as substantive avSSssaee. t therefore, hate 
that the prosecution has W » to -tosSag home 
the gull of the accused, ' 

(?) 1 would, thcgafiKS. allow this antblal and 
set aside the order of c 
and direct feai both fee m$iae&mm£w& te 
acquitted of tta;dKBgr.?iad 

(8) SAHGHS,'Xr ‘ „ 

DM. " -V ■mSS USS Sk A 




iiii&fa Wmmti. I!©'£& K'M] 

m mmm mmm r. ' . . 


legtog that the petitioner’s feSHwffi^g 
and unde Dwsjfca Singh have tom' 
orders Seem., the Madhya Bhars£ 
that fihey should proceed to arsy 
District of Jkafoua, Dfear, 
and iDj/jam and that they sheiiS- 
remain to any other ffifeiritet tof, 3 
rat except with the. : pcevsouis psjpi; 
writing Sirsm fee District Magfeteg,%v 
«6d Farther they have bees ate ..aif 
port at feast once a week; to fe® oSSe^s-m 
c-£ Ponce Station in whose jarte ffictipfe .- 
side permanently or temporarily. 

(2) ©a 19th May 385® S& Bey, 
eel tor the petition*^ dsefeed -ttetofei® 
tioa-tor issue of & writ under Art* 
Constitution of Sadia be postoofirtUJ 
decision of fee Full Beach of Ms 
Indore and that, appticstic®. unfer 
the Catain®! P. C should he Safe® 
diefely. 

(8) Mr. Be# ®d tiait 'day” was 
show whether bn-- -the jams 
featiop w patitionnssnder- Sts 
It Blr. Bey wastes time to 

_ i on ton and time •$$$._ 

Me. lagannath Prasad Gupta has 
behalf of the petitioner .and 
the word ‘detention’ as Well hs 
tody* ar® very wide and. as. O-ym 
Owarka Singh : fiave befed-as&ed to' -snsiM 
feu 5 BIstricto 'of Madhya 
taken that-there is physical sesesr^atV 
toMuisjanseat' of Shrir ©ejfttoffiaS Stoe^: ' 
scawfaing to Mr. Q$, 

Sec. 4®3 lies. 

(4) ®wti» Is no' doalit 'thaft ®i 
tioef is snseaptible of many .Shads 
SfasifeB 481 dd fee CtipM B.-CL' 
ffefe.la mhAmm !$>) to &Sdiuto|e.J 
priyafe--ousMly said M 

d®as to _ Elay satofi 

os? to. pibtic custody .os to _ 
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«®se p^pa the 
** MbSlM feat 
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Me&bpi?: 


A90cm& ®.--Wife ®sfe .-of 
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1982 . n . thing that can be done to avoid this anamoly is 

X I R. 1992 Madhya Bharat 81 . the state to file appeal against acquittal 

(Indore)’ before the decision of the Convict’s appeal by 

pttt t BENCH the High Court, or before the appeal is heard, 

KATn C J AND or. the Government-Advocate should move the 

KAUI' G. ii: e b Court for adjournment of the Convicts 

MEHTA AND CHATURVEDI, JJ. appeal till the appeal against acquittal be pre- 

State v. Kalu S/o Girdhari and another, f ^ ed by lhe state. A ir 1932 Nag 73, Relied 
Respondents. on; Majority view in AIR 1932 Nag 121 (FB), 

Criminal Appeal No. 100 of 1949, D/- 22-1-51. Dissented from. (Para 24) 

t (a) Criminal P. C. (1898), S. 423 — Appeal Similarly after the appeal against the con- 
-Ainct conviction — While dismissing appeal, v j c tion has been heard and decided, there can 


t (a) Criminal P. C. (1898), S. 423 — Appeal Similarly after the appeal against the con- 
aeainst conviction — While dismissing appeal, v j c tion has been heard and decided, there can 
appellate Court cannot convict accused on b e no application for enhancement of the sen- 
charges of which he was acquitted by Sessions lence nnder S. 439 of the Code. In this respect 


charges of wnicn ne was atqumcu uj lence unaer o. 103 ui me umc. m iuu ivoiitv. 

Judge, in absence of appeal against acquittal by there is no difference between filing of a memfr- 
Govemment. randum of appeal under S. 417 and filing a revi- 

Cbaturvedi J • Clause (b) of S. 423 (1) does sion petition for enhancement of sentence under 
not apply to a case of acquittal, but applies s. 439. The question in each case is whether 
only to a case of conviction and only Clause the decision of the Bench of the High Court 
(a) applies to a case of acquittal. If the appel- while dismissing an appeal against conviction 
late powers of the Court are to be exercised is final or not. By the word ‘final* is understood 
to convert an acquittal into a conviction, then that nothing more remains to be done by the 
they can be exercised only in an appeal against Court pronouncing the judgment and the 
an acquittal under S. 423 (1) (a) and not on appeal is decided one way or the other in its 
appeal against a conviction under S. 423 (1) (b). entirety. If the High Court while dismissing the 
Consequently in an appeal against conviction appeal of the accused suo moto issues a notice 
the appellate Court cannot, while dismissing the to the accused to show cause why his sentence 
appeal and maintaining the conviction, convict should not be enhanced then the decision dis- 
the accused on the charge on which he was missing the appeal is not final so far as his sen- 
acquitted by the Sessions Judge. Government tence was concerned, though it is final so far as 
Appeal under S. 417, Criminal P. C. is neces- his conviction is concerned. AIR 1932 Nag 73, 
sary against the order of the Sessions Judge Dissented from. _ (Para 25) 


acquitting the accused of those charges. Case 
law reviewed. (Para 17) 

Anno: Cr. P. C., S. 423 N. 15, 20. 


If an appeal against conviction is dismissed 
then, unless there is anything contrary in the 
Judgment itself, it should be taken that the 


t (b) Cr. P. C. (1898), Ss. 430, 417, 421, 423, /wf*? > ? ,ll ? ied .ft? COn ^ US . io “ S 

439 and 369 — Appeal against conviction dis- trial Court on facts which constituted the 
missed - Government appeal against acquittal offe ? ce ’ «» which the accused was convicted, 
of other charges is not maintainable — Revision confirmed the conviction as well as the sentence, 
for enhancement of sentence is also not main- * nd also confirmed the conclusion of the trial 
tamable. Court that on those facts the offence fell within 

Per Chaturvedi J.: Where after an appeal a particular section of the statute. Cri. Revn. 
under S. 423 (1) (b) by the accused against No. 41 of 1950 (Indore), Relied on. (Para 28) 
conviction has been dismissed by an appellate Section 4,1 is an exception to the general 
Bench of the High Court, if an appeal is filed Principles of Criminal law and Criminal Juris- 
against acquittal of accused of other charges by prudence. It is obvious that an order can be 
the Govt, under S. 417 such an appeal is not Passed under Section 421 without hearing the 
competent. The reason is that the decision of appellant. Where an order under Section 421 
the Bench is final and if the appeal against ac- *9 the prejudice of an accused is made with- 
quittal is heard on merits, it might lead to a dis- ® ut affording him an opportunity of being heard 
torbance so far as the finality of the judgment (as for instance where a case was posted on 
is concerned. The difficulty arises from the a day anterior to that fixed in the notice to the 
difference in the period of limitation prescribed accused), the High Court can vacate its sum- 
for filing appeals by the accused and by the ™ary order passed under Section 421 for re¬ 
state. In the case of the accused it is 30 days hearing the case, though it will not amount to 
while the limitation for the State to appeal reviewing a previous judgment. Even this wiU 
against acquittal is six months. It is possible be possible only in the case of appeals present- 
that an appeal by an accused person may be ed under Section 419 and that too only at the 
heard and decided before the State has deter- instance of the accused-appellants. In no other 
mined whether to prefer an appeal or not. Where case can an order passed under Section 421 be 
I there has been an acquittal on a graver charge, vacated or reviewed or revised. The order pas- 
1 both State and accused have a right of appeal, sed under Section 421 is definitely a judgment 
If the appeal of accused person is heard and and cannot be altered. It is as final and effec- 
decided before the State appeals nnder S. 417, tive as a decision made under Section 423(1) 
the decision is final under S. 430. Under the (b) after hearing the arguments of the appel- 
circumstances, the State appeal is barred and Iant and Government Advocate. Case law re- 

V » i • « «■ • 4 •• a it m a av ! * __ * J . _ _ 


cannot be entertained. It is true that the State viewed. 


(Paras 33, 43) 


has a right of appeal under S. 417 and can wait Hence once an appeal preferred by the ac-. 
wr six months to file it but the State must also cused against his conviction of a minor offence 
mow that if the convict’s appeal is dismissed is dismissed, either summarily or after hearing 
m xne meanwhile that decision being final and arguments, the High Court cannot alter or re- 
Mective cannot be revised or reviewed and the view the judgment and the Government Appeal 
oiate appeal will become infructuous. The only against an order acquitting the accused of a 
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major offence will then become futile by reason 
of the previous judgment having become final 
and effective. (Para 16) 

Anno: Cr. P. C., S. 417 N. 1; S. 369 N. 4. 5; 
S. 421 N. 1, 11; S. 423 N. 15, 20; S. 430 N. 1; 
S. 439 N. 32. * 

(c) Criminal P. C. (1898). Ss. 430, 417. 423. 
369 — Appeal against conviction of minor 
charges dismissed by Division Bench — Remark 
in judgment that though appellate Court could 
alter acquittal, of accused of major charges into 
conviction, without an appeal from acquittal, 
Court refused to alter acquittal — Subsequent 
appeal by Government against acquittal — Held 
that appeal was not maintainable, since the Di¬ 
vision Bench had considered the case on merits 
and had refused to alter acquittal. 

Accused was tried for offences under Sec¬ 
tions 302, 394 and 397, Indian P. C. and was con¬ 
victed for an ofTence under S. 304 (latter part), 
lie was further convicted under Section 324, 
I. P. C. The sentences passed were to run con¬ 
secutively. The accused appealed against the 
order passed by the Sessions Judge. This ap¬ 
peal was disposed of by a judgment of a Divi¬ 
sion Bench. The last paragraph of the judg¬ 
ment by which the appeal was dimissed read 
thus: “I would, therefore, maintain the convic¬ 
tions and dismiss the appeal. The learned Gov¬ 
ernment Advocate made a strong plea for al¬ 
teration of the conviction to one under S. 302 
of the Penal Code. The Government has not 
filed an appeal from the acquittal under S. 302 
although such an appeal would be within time, 
and in the circumstances, I would not think of 
altering the conviction though I agree, this 
Court has the power in a proper case to do so ” 
Subsequent to the pronouncement of that judg¬ 
ment an appeal was preferred by the Govern¬ 
ment Advocate under Section 417: 

‘Held per Kaul, C. J. and Mehta, J’: It was 
clear that in the view of the Division Bench 
the High Court could, in a proper case even 
though there was no appeal filed by the Gov¬ 
ernment against an order of acquittal, alter a 
finding of the Sessions Judge that the accused 
was guilty of an ofTence under Section 304 only 
and hold him guilty of an offence under S. 302 
though the Sessions Judge had acquitted him 
of that charge. In spite of expression of that 
opinion on the question of law*, the Judges re¬ 
jected tiie request made by the Government 
Advocate that the accused should be convicted 
under S. 302. The Judges must be taken to have 
applied their minds to the contention put for¬ 
ward by the Government Advocate and on a 
careful consideration of the matters raised be¬ 
fore them, come to the conclusion that the ac¬ 
quittal of the accused for an offence under Sec¬ 
tion 302 by the Sessions Judge should, in the 
circumstances of the case before them, be main¬ 
tained. The fact that the Government Advo¬ 
cate had not filed an appeal was not the rea¬ 
son of the refusal of the Judges to accept the 
contention put forward by the Government Ad¬ 
vocate. This was only a circumstance to which 
they referred in arriving at a conclusion. From 
the fact that they expressly affirmed the power 
of the High Court to accede to such a request as 
was made by the Government Advocate in a pro¬ 
per case, it was clear that this matter whether 
the acquittal of the accused for the charge under 
Section 302 should be set aside, was considered 


Kalo ( fb ) A i b 

and decided by the High Court. A decision hav 
in? once been given by the High Court it wL 
no longer open to challenge. The High Court 
had no power to alter that decision because 
subsequently an appeal under S. 417 had been 
preferred by the Government. A question ti 
ready decided could not be reopened. 


Anno: Cr. P. C„ S. 369 N. 4, 5; S. TnVp 
S. 423 N. 15. 20; S. 430 N. 1. ’ 

Government Advocate, for the State; S. D. 
Sanghi, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’28) 50 All 722: (AIR 1928 PC 254: 29 Cri L J 
828) ' (Prs 5, 12, 15) 

(’35) 62 Ind App 36: 57 All 156: (AIR 1935 PC 
35: 153 Ind Cas 936: 36 Cri L J 482 (PC) ) 

(Pr 10) 

(’35) AIR 1935 PC 89: (36 Cri L J 838) (Pr 11) 
(’39) 18 Pat 234: AIR 1939 PC 47: (40 Cri L J 
364) (Pr 45 ) 

(’46) AIR 1946 PC 169: (47 Cri L J 933) (Pr 26) 
C39) 1939 F L J 163: (AIR 1939 FC 43) (Pr 39) 
(’85) 7 All 672: (1885 All W N 177) (Pr 23> 
(’12) 34 All 115: (12 Cri L J 572) (Pr 4) 

(’18) AIR 1918 All 65: (20 Cri L J 22) (Pr 4) 
(’22) 44 All 332: (AIR 1922 All 487: 23 Cri L J 
202) (Pr 15> 

(’22) 44 All 759: (AIR 1922 All 480: 23 Cri L J 
505) (Pr 35) 

(’33) 55 All 834: (AIR 1933 All 565: 34 Cri L J 
1064) (Pr 5) 

(’34) AIR 1934 All 988 (1): (36 Cri L J 300) 

(Pr 35) 

(’37) AIR 1937 All 240: (38 Cri L J 521) (Pr 5> 
(’44) AIR 1944 All 137: (46 Cri L J 38 FB) 

(Pr 9> 

(’49) 4 DLR (All-LB) 175: (AIR 1949 All 176: 

50 Cri L J 228) (Pr 42) 

(’85) 10 Bom 176 (FB) (Pr 23) 

(’95) 19 Bom 732 (Pr 40) 

(’97) 23 Bom 50 (Pr 23) 

(’25) AIR 1925 Bom 268: (26 Cri L J 968) 

(Pr 26) 

(’26) AIR 1926 Bom 555: (27 Cri L J 1173) 

(Pr 44) 

(’30) AIR 1930 Bom 593 (2): (32 Cri L J 242) 

(Pr 14) 

(’34) AIR 1934 Bom 198: (35 Cri L J 1435) 

(Pr 26) 

(’38) AIR 1938 Bom 279: (39 Cri L J 578) 

(Pr 34) 

(’46) AIR 1946 Bom 276: (47 Cri L J 700 FB) 

(Pr 33) 

(’87) 14 Cal 42 (FB) (Pr 23) 

(’94) 21 Cal 92 (Pr 33) 

(’94) 21 Cal 121 (Pr 39) 

(’96) 23 Cal 975 (Pr 4) 

(’01) 28 Cal 652 (FB) (Pr 42) 

(’02) 29 Cal 726 (FB) (Pr 42) 

(’14) 41 Cal 350: (AIR 1914 Cal 456: 15 Cri L J 
385) (Pr 4) 

(’19) 46 Cal 60: (AIR 1919 Cal 409: 20 Cri L J 
265) (Pr 42) 

(’33) 60 Cal 179: (AIR 1932 Cal 723: 34 Cri L J 
177) (Pr 5) 

(’33) AIR 1933 Cal 515: (34 Cri L J 812) (Pr 33) 
(’ 66 ) 5 W R Cr 61: (5 Beng L R Sup Vol 43G 
F B) (Pr 22) 

(’25) AIR 1925 Lah 355: (26 Cri L J 1169) 

(Pr 42) 

(’29) AIR 1929 Lah 797: (30 Cri L J 815) 

(Pr 44) 


1952 
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<’42) ILR (1942) Lah 129: (AIR 1941 Lah 465: 

43 Cri L J 235 FB) (Prs 5, 9) 

(•49) MLR (1949) Cri 258 (FB) (Pr 9) 

(’50) Cri. Revn. No. 41 of 1950 (Indore) 

(Pr 27) 

(’08) 31 Mad 543: (9 Cri L J 80) (Pr 39) 

(’ll) 34 Mad 545: (11 Cri L J 534) (Pr 4) 

■ (’12) 35 Mad 243: (12 Cri L J 269) (Pr 4) 

<’14) 37 Mad 119: (AIR 1914 Mad 258: 15 Cri 

L J 180) (Prs 4. 13) 

(’23) 46 Mad 382: (AIR 1923 Mad 426: 24 Cri 
r L J 439) (Prs 23. 35. 42) 

(’24) 47 Mad 428: (AIR 1924 Mad 640: 26 Cri 
L J 370) (Pr 42) 

(’93) 6 C P L R Cr 24 (Pr 37) 

(’09) 9 Cri L J 553: (5 Nag L R 76) ( Pr 42) 

(’17) AIR 1917 Nag 203 (2): (18 Cri L J 993) 

(Pr 33) 

(’32) AIR 1932 Nag 73: (33 Cri L J 728) 

(Prs 24, 28, 29) 

(’32) AIR 1932 Nag 121: (33 Cri L J 849 FB) 

(Prs 19, 28, 45) 

(’24) AIR 1924 Oudh 425 (1): (25 Cri L J 1313) 

(Pr 35) 

(’25) AIR 1925 Oudh 290: (26 Cri L J 4) 

(Pr 33) 

(’34) 9 Luck 607: (AIR 1934 Oudh 200: 35 Cri 
L J 973) (Pr 5) 

(’40) 15 Luck 662: (AIR 1940 Oudh 369: 41 
Cri L J 711) (Pr 35 ) 

(’17) AIR 1917 Pat 625: (18 Cri L J 982) 

(Pr 4) 

(’18) AIR 1918 Pat 257: (19 Cri L J 735) (Pr 4) 
(’20) AIR 1920 Pat 522: (21 Cri L J 139) (Pr 33) 
(’33) AIR 1933 Pat 38: (34 Cri L J 118) (Pr 33) 
(’33) AIR 1933 Pat 160: (34 Cri L J 1017) 

(Pr 33) 

(’35) AIR 1935 Pat 460: (37 Cri L J 93) (Pr 42) 

* £&> AIR 1935 Pat 32: (36 Cri L J 191) (Pr 33) 

( 42) 20 Pat 881: (AIR 1942 Pat 190: 43 Cri 
L J 493) (p r 5 ) 

(’23) 1 Rang 436: (AIR 1924 Rang 93: 25 Cri 
L J 247) /p r ,0 

( ’ 2 t 6 ) t 4 ,o^ox S 140: (AIR 1926 154: 27 Cri 

Lj J 1393) /p T 

< 9 {j) 4 &ri L J 284: (1906 UBR Cr 49) (Pr 36) 

( 35) AIR 1335 Sind 84: 155 Ind Cas 736: (36 
Cri L J 831 FB) (Prs qq in 

(’38) AIR 1938 Sind 202: (40 Cri L J 937) 

J V This reference tPtB 
*uil Bench arises from a Government appeal 

dure CnrfI 417 of ., the Criminal Proce- 

TnSLrw.® agains Lf n order of the Sessions 
Dhar > acquitting the respondents of the 

Code geS Th. l 04 ’? 92 and 302 ’ Man Penal 
Section ntJJindents were convicted under 

3 £M a * 2 a “ d an appeal filed by them 
against their conviction was dismissed by a 
Division Bench of this Court on 5-12-1949. Rege 

mnrlZlTu; h? l Udgm ! n t of the Division Bench 
loSfaJ words: judgment m para « in the fol- 

• therefore, maintain the conviction 

a mpnt d 4 ? 1SS * he ap P eaL The learned Govem- 
**» PlffJ Advocate made a strong plea for alter- 
a “°n of the conviction to one under S 30? 
o the Penal Code. The Government has not 

tion 309 a fnu al f F om ^e acquittal under Sec- 
although such an appeal would be 
vdthin time, and in the circum¬ 
stances, I would not think of altering the 

PoweMnVn 011211 1 agree ’ this Court has the 
power in a proper case to do so ” 

apSal T o h n - 9 ?°S men ^ Advocate then filed an 

siorx rSSi?" 9 agauis F, t. he order of the Ses- 
hdge, Dhar, acquitting the respondents 


of the offences under Sections 394, 392 and 302 
as stated above. 

(3) An objection was raised by Mr. Sanghi, 
learned counsel for the respondents, that in 
view of the decision of the Division Bench dis¬ 
missing the appeal of the respondents against 
their conviction, the Government appeal against 
the order of acquittal is not competent. Whe¬ 
ther it is competent or not is a question re¬ 
ferred to this Full Bench. 

(4) Much argument has first been addressed 
to us on the question whether the Division 
Bench which heard the appeal against the con¬ 
viction of the respondents was or was not em¬ 
powered to alter the conviction of the respond¬ 
ents to one under S. 302, Indian Penal Code. 
If the Bench was so empowered, it has been 
argued, and the Bench did not consider it pro¬ 
per to alter the conviction from one under Sec¬ 
tion 304 to one under Section 302, the appeal 
against acquittal filed after the decision of the 
Division Bench should not Ire entertained. In 
other words, the first question for consideration 
is whether this Court sitting as an appellate 
Court, is empowered to convert the finding of 
an acquittal into one of conviction. A mass of 
case law has clustered round the question and, 
at present, it has given rise to considerable di¬ 
vergence of judicial opinion on the point. A 
number of cases were cited during the course 
of arguments but as this question is only of 
subsidiary importance in the case before us I 
shall avoid a detailed reference to all those 
cases. At one time, of course, there was a 
practical unanimity in the country on the inter¬ 
pretation of Section 423 (1) (b) (2), Criminal 
Procedure Code and the High Courts in India 
were agreed that the conviction under ap¬ 
peal could be so varied as to include an offence 
about which there was an acquittal ‘QUEEN 
EMPRESS v. JABANULLA’, 23 Cal 975; ‘RO- 
MESH CHANDRA v. EMPEROR’, 41 Cal 350; 
•DHANPAT SINGH v. EMPEROR’, AIR 1917 
Pat 625; ‘MAHANGU SINGH v. EMPEROR’, AIR 
1918 Pat 257; ’ON SHWE v. EMPEROR’. 1 Rang 
?36: *KAN THEIN v. EMPEROR’, 4 Rang 140: 
APPANNA v. PETHANI MAHALAKSHMI’, 34 
Mad 545; ‘GOLLA HANUMAPPA IN RE’, 35 
Mad 243; ‘K. BALI REDDI v. EMPEROR’, 37 
Mad 119; ‘SARADA v. EMPEROR’, 34 All 115 
and ’DULLI v. EMPEROR’, AIR 1918 All 65. 

After the decision of their Lordships of 
th? Privy Council in ‘KISHAN SINGH v. EM- 
PEROR 50 All 722, another view emerged stat¬ 
ing that the Privy Council had approved the 
statement of law that the only way in which 
a finding of acquittal can be altered or revers- 
t d A s by appeal: 'SARADA PRA¬ 

SAD v EMPEROR’, AIR 1937 All 240 and 

On D th/^th IM h' EMPEROR’, AIR 1938 Sind 202 d 

PhV‘50 AH 722’ n irt t n«? S - l i eld i " °! hcr cases 

11 .A dld not interpret the powers 

anH th an 2 Sn!l late C ° Urt °r the combi ned revisional 
a nd appellate powers of a High Court and it is 

tJWaas ss as 

ssbsSa s & ggg * j &» s $ 

Lah 129; ‘EMPEROR v BARKA JETHA 

'l79- P? LAKiLS^nJ?^ V ' EMPER0R ’. 60 

An C 834 0 * aDd ,RAGH UNATH v. EMPEROR '55 
appellate Court in disposing of appeals, it may 
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be convenient to quote the section itself which 
states that the appellate Court may: 

“1. (a) in an appeal from an order of acquit¬ 
tal, ‘reverse such order* and direct that 
further inquiry be made or that the 
accused be retried or committed for 
trial, as the case may be, or ‘find him 
guilty and pass sentence on him* ac¬ 
cording to law 

(b) in an appeal from a conviction, (1) 
‘reverse the finding and sentence and 
acquit or discharge the accused, or 
order him to be retried by a Court 
of competent jurisdiction subordinate 
to such appellate Court or committed 
for trial, or (2) alter the finding, main¬ 
taining the sentence or with or with¬ 
out altering the finding* reduce the 
sentence, or (3) with or without such 
reduction and with or without alter¬ 
ing the finding, alter the nature of the 
sentence, but subject to the provisions 
of S. 106, sub-s. (3) not so as to en¬ 
hance the same.” 

(7) The word ‘alter’ has been used above al¬ 
ways in juxtaposition with ‘reverse* to indicate 
that “reversal of a finding” is different from 
“alteration of a finding” which is definitely a 
weaker term. Reversal* connotes the complete 
annulment or revocation, or abrogation of a find¬ 
ing of a guilt or innocence (as the case may be) 
by the trial Court so as to convert a decision 
Anar a man is innocent into a finding of guilty 
or vice versa. It means turning Into something 
completely opposite in character. “Alteration” 
Is on the other hand a less radical expression 
meaning *a change in form* without changing 
the underlying character of the thing t.o be 
changed. It envisages only such a change of 
form which does not altogether destroy the es¬ 
sence of the thing which is altered. It is sig¬ 
nificant to note that in an appeal against an 
order of acquittal in S. 423 (1) (a) the words 
are “reverse such order*' and not ‘reverse such 
finding’ while in an appeal against conviction 
in Section 423 (1) (b) the words are: 

“(1)‘reverse the finding and sentence' (2) alter 
the finding maintaining the sentence and (3) 
alter the nature of the sentence.” 

(8) It is obvious that there is not only the 
distinction between the words ‘“alter” and “re¬ 
verse” but the distinction between “order” 
“finding” and “sentence” is also emphasised in 
Section 423 (1). A ‘finding’ includes both a 
‘finding’ of law as well as a ‘finding of fact*. 
A 'finding* therefore means and includes the 
conclusions of the Court on facts which consti¬ 
tute the offence, the conclusion of the Court 
that the accused is guilty and not innocent and 
then the conclusion that the offence falls within 
a particular section of the statute. If an appel¬ 
late Court in an appeal from a conviction re¬ 
verses the finding and sentence the accused will 
be acquitted or be ordered a trial or will be 
committed for trial. If an appellate Court alters 
the nature of sentence under Sec. 423(1) (b) 
(3) it cannot enhance the sentence so it must 
alter the nature of sentence either by reducing 
or maintaining it. If however the finding is 
altered under Section 423(1) (b) (2) the sen¬ 
tence must be maintained. It cannot be en¬ 
hanced. Where an order of acquittal is to be 
converted into an order of conviction, it amounts 
to a reversal of the order. On the other hand, 
when the conviction under one section is alter¬ 
ed to a conviction under some other section 


maintaining the sentence or reducing it, it 
amounts merely to an alteration of the finding 
and not to a reversal of the finding. The words 
‘alter the finding* in Section 423 (1) (b) (2) also 
do not give an unlimited power to the appel¬ 
late Court to change the finding to any that it 
considers suitable to the purpose. They must 
be read as subject to the other general provi- , 
sions in the Code with the result that the power 
of alteration must be related to Sections 236, 
237 and 238 and can operate only within the 
limits prescribed by those sections. f 

(9) The Legislature has attached sanctity to 
an order of acquittal. The exact nature and 
importance of appeals against orders of acquit¬ 
tal, the previous law in India about such ap¬ 
peals. and the subsequent change in it in 1872 
has been dealt with by me in 'MADHYA BHA¬ 
RAT GOVERNMENT v. SHRI DUBE’, MLR 
(1949) Cri 258 (FB), at pages 269-270. The word 
‘alter' as used in the Codes of 1861 and 1872 
could not possibly have included the power to 
convert a finding of acquittal into one of con¬ 
viction. The Legislature also could not have 
intended to invest the appellate Courts (other 
than the High Court) with the power of convert¬ 
ing a finding of acquittal into one of convic¬ 
tion. In my opinion, therefore, an qrder of ac¬ 
quittal cannot be set aside in any other man¬ 
ner except under Section 417 of the Code of 
Criminal Procedure. It cannot be set aside in 
an appeal filed by the accused against his con- 
yietjon because to do so would amount to al¬ 
lowing an appeal which had not been filed or 
to an exercise of revisional powers contrary 
to Section 439 (4). For these reasons I res¬ 
pectfully agree with the minority opinion of 
Mulla and Hamilton, J J. in ‘ZAMIR QASIM v. 
EMPEROR’, AIR 1944 All 137, and, with great 
respect, disagree with the majority opinion in 
this case and with the Full Bench decision in 
BAWA SINGH v. EMPEROR’, AIR 1941 Lah 
465. The majority opinion of the Full Bench 
of the Allahabad High Court held that an ap¬ 
pellate Court is empowered under Section 423 
(1) (b) (2) to alter a finding of acquittal into 
one of conviction, but it refrained from expres¬ 
sing any opinion on the question whether a 
High Court can, while substituting a finding 
of conviction for a finding of acquittal, enhance 
the sentence by exercising the power given by 
Section 439. The Punjab High Court expressed 
the view that it can do so. It was held in thia 
case that: 

“In its appellate jurisdiction the High Court 
can alter the finding to any that it considers 
suitable. As soon as it has done so, it can 
under the provisions of Section 439 (C 11), in 
its revisional jurisdiction, enhance the sen¬ 
tence to any sentence it considers suitable. 
Consequently it is open to a High Court in an 
appeal from a conviction by a convict who 
had been charged under Section 304, Part I 
to alter the conviction from one under S. 304 
Part I to one under S. 302, I. P. C., and then } 
in the exercise of the powers conferred by 
Section 439 (1) to enhance the sentence to 
one of death.” 

(10) With very great respect, I venture to 
express my dissent from the above proposition. 
It will not be a legitimate exercise of power 
for the High Court by combining the two 
powers in a same case to convert a finding of 
acquittal into a finding of conviction under Sec¬ 
tion 423 and then to enhance the sentence under 
Section 439 and thus achieve by combining the 
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two powers what it was prohibited to do so by 
exercising powers singly. The ruling of the 
jiEl Conunittee in 'CHUNBIDYA v EMPE- 
KOR\ 62 I A 36: 57 All 156: AIR 1935 P C 35: 
153 I C 936, referred to by Dalip Singh, J. in 
the Lahore case is not very relevant in this 
connection. Chunvidya and others had appeal¬ 
ed to the High Court against their conyiction 
for the offence of murder and sentence of trans¬ 
portation for life. On appeal to the High Court, 
the High Court under Section 439 gave notice 
to the accused to show cause why the sentence 
should not be enhanced and then ordered the 
petitioners to be sentenced to death instead of 
transportation for life. It was urged before the 
Privy Council in an application for special leave 
to appeal against the sentence of death that 
in as much as the case came before the High 
Court on an appeal, and in as much as under 
the provisions as to an appeal the High Court 
dealing with appeals has no power to enhance 
the sentence, the High Court had no power 
to resort to its further powers of revision which 
give it power to enhance the sentence. Their 
Lordships of the Judicial Committee, holding 
that it was a fallacious argument, observed: 

v...the powers of revision are given to 

the High Court in the case of any proceeding 
the record of which has been called for by 
itself or which has been reported for orders 
or which otherwise comes to its knowledge. 
Their Lordships are clearly of opinion that 
when the High Court has before it on appeal 
a record of a criminal proceeding, the condi¬ 
tion precedent is performed and the High 
Court can then, though the record has only 
come to its knowledge in the appellate pro¬ 
ceedings proceed to exercise its revision 
powers if it chooses to do so.” 

(11) From the above observations it will be 

quite clear that there was in that case no ques¬ 
tion of converting a finding of acquittal into 
one of conviction. It was a simple and straight¬ 
forward case of dismissing the appeal and of 
enhancing sentence, a power specifically confer¬ 
red by Section 439 (1), Criminal Procedure 

Code. Under Section 423 (1) (b), the High 
Court had as a Court of appeal dismissed the 
appeal and under Section 439 (1), as a Court of 
revision, it had enhanced the sentence. It had 
not converted an acquittal into a conviction on 
an appeal against the conviction. So what the 
Privy Council did approve was not the exer¬ 
cise by a High Court of its combined powers 
as a mixed.Court of appeal and revision, but 
the exercise by the High Court of its powers 
in appeal and its powers in revision in succes¬ 
sion. This view was also reiterated in ‘EMPE¬ 
ROR v. DAHU RAUT, AIR 1935 P C 89, in 
which their Lordships observed: 

“The powers conferred on the appellate Court 
under Section 423 appear to be as ample as 
the High Court would have on revision under 
Section 439, with the exception of the power 
to enhance the sentence, and if the appeal is 
before a High Court, and it is thought to be 
desirable, there is no reason why the accus¬ 
ed should not be warned that at the hearing 
of the petition, he may be called on to show 
why the sentence should not be enhanced.” 

(12) I may also briefly refer to the observa- 
258 ? of , their Lordships of the Judicial Com- 
^tteein ‘KISHAN SINGH v. EMPEROR’, 50 
All 72 2 (P C) about the two cases (one of the 

Court and another of Allahabad 
High Court) referred to in their Lordships’ de- 
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(13) In ‘RE BALI REDDI’, 37 Mad 119, five 
accused were challenged with rioting, armed 
with deadly weapons, and with having murder¬ 
ed one person, offences punishable under Sec¬ 
tions 148 and 302 of the Indian Penal Code. The 
Sessions Judge found that the accused 
not guilty of these offences, but guilty 
of offences under Sections 147 and 307 
of the Indian Penal Code. The accused appealed 
against their conviction, and the Madras High 
Court, as a Court of appeal, gave them notice 
to show cause why they should not be convict¬ 
ed and be sentenced for the offence of murder. 
After hearing arguments the Madras High. 
Court altered the finding to one of murder puni¬ 
shable under Section 302 and in lieu of the 
sentence imposed by the Sessions Judge the 
High Court sentenced each of the five accused 
to transportation for life. The view held by 
the High Court was that Section 423 gave 
powers to the High Court when hearing an ap¬ 
peal against a conviction to alter the finding 
and then as a Court of revision under S. 439 
they are given power to enhance the sentence 
so as to make it appropriate to the altered 
finding. The High Court further observed: 

“Sub-section (4) of Section 439, which enacts 
that "nothing in this section shall be deem¬ 
ed to authorise a High Court to convert a 
finding of acquittal into one of conviction ,r 
is not, if rightly construed, inconsistent with 
this view. The prohibition in sub-section (4) 
refers to a case where the trial has ended 
in a complete acquittal, not to a case Like the 
present, where the trial has ended in a con¬ 
viction but where the Court has wrongly ap¬ 
plied the law or has wrongly found some 
fact not proved, and has, in consequence, 
held that the conviction should be under 
some section of the Code other than the sec¬ 
tion properly applicable as any other con¬ 
struction would be inconsistent with the 
power to “alter the finding” given to the 
Court as Court of Revision by virtue of its 
power to exercise the power conferred on 
a Court of Appeal by Section 423 (1), Cl. (b), 
and the terms of a statute should not be so 
construed as to involve an inconsistency be¬ 
tween its different parts. This view is borne 
out by the language of Section 423 (1), Cl. 
(a), which speaks of "an order of acquittal” 
in the sense of an order finding the accused 
not guilty on any of the charges framed 
against him, when contrasted with the lan¬ 
guage of Clause (b) which provides for the 
Appellate Court altering the finding where 
the accused has been convicted by the first 
Court on certain charges but not on other 
charges.” 

(14) Their Lordships’ attention was drawn 
to the above observations of the Madras High 
Court and their Lordships’ opinion thereon was 
expressed in the following words: 

“It is not necessary on the present oocasion 
for their Lordships to express any opinion 
whether the facts of the cited case would 
justify the decision at which the learned 
Judges arrived. Their Lordships, however, do 
think it necessary to say that if learned 
Judges of the High Court of Madras intend¬ 
ed to hold that the prohibition in Section 43J>, 
sub-section 4, refers only to the case where 
the trial has ended in a complete acquittal 
of the accused in respect of all charges or 
offences, and not to a case such as the pre¬ 
sent, where the accused has been acquitted 
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of tiie charge of murder, but convicted of the 
minor offence of culpable homicide not 
amounting to murder, their Lordships are un¬ 
able to agree with that part of their decision. 
Words of the sub-section are clear and there 
can be no doubt as to their meaning. There 
is no justification for the qualification which 
the learned Judges in the cited case attached 
to the sub-section.” 

The correctness of the Madras decision was 
clearly doubted by their Lordships of the Privy 
Council in the above observations. 

(15) In the second case ‘EMPEROR v. SHEO- 
DARSHAN SINGH*. 44 All 332. an accused per¬ 
son was charged with both murder and culp¬ 
able homicide not amounting to murder. He 
was acquitted on the former charge and convict¬ 
ed on the latter. On a perusal of the Sessions 
statement, notice was sent to the accused to show 
cause why he should not be convicted of mur¬ 
der and punished accordingly. On return of the 
notice, the High Court held that it had no power 
except through the medium of an appeal on be¬ 
half of the Local Government, to convert the 
acquittal into a conivction. The learned Judges 
in giving judgment said as follows: 

“Sheo Darshan Singh was acquitted by the Ses¬ 
sions Judge of the offence of murder and we 
cannot in revision convert a finding of acquittal 
into one of conviction. ‘The only method by 
which it would be possible to obtain a convic¬ 
tion of murder would be by an appeal by the 
Government against the acquittal.” 

The above extract was quoted in KISHAN 
SINGH v. EMPEROR*. 50 All 722 (P C). and 
their Lordships observed: 

“Their Lordships are of opinion that the above 
is a correct statement of law. It is indeed 
no more than a repetition of the provisions 
of the material sections of the Code of Cri¬ 
minal Procedure.” 

(16) From the above observations of their 
Lordships of the Judicial Committee on the 
Madras and the Allahabad cases, it is quite 

•clear that their Lordships emphasised that 
where the Court below has either acquitted an 
accused expressly or by necessary implication, 
then, unless there is an appeal from acquittal, 
the finding of acquittal cannot be converted into 
• that of conviction. These observations are gene¬ 
ral and are very important and cannot be side¬ 
tracked by stating that they refer only to a 
case in revision and should be deemed to be 
limited to the revisional jurisdiction of the High 
Court. 

(17) Upon a careful examination of these au- 
-jthorities, I am of opinion that Clause (b) of 

Section 423 (1). Criminal Procedure Code 
. does not apply to a case of acquittal, but ap¬ 
plies only to a case of conviction and only Cl. 
; (a) applies to a case of acquittal. If the ap- 
- pellate powers of the Court are to be exer- 
; cised to convert an acquittal into a conviction, 
then they can be exercised only in an appeal 
against an acquittal under Section 423 (1) (a) 
and not on appeal against a conviction under 
Section 423 (1) (b). The Division Bench of 
this Court in the case before us, therefore, 
was not empowered to alter the conviction of 
the respondents from one under Section 304 
to that under Section 302. Indian Penal Code, 
and a Government Appeal under Section 417, 
i Criminal Procedure Code was necessary 
against the order of the Sessions Judge ac¬ 
quitting the respondents of the charges under 
l Sections 392, 394 and 302, Indian Penal Code. 


(18) The question then arises, where an ap¬ 
peal by the accused against conviction has 
been dismissed by an appellate Bench of the 
High Court, and after the dismissal of the ap¬ 
peal filed under Section 423 (1) (b), if an 
appeal is filed by the Government under Sec¬ 
tion 417 of the Code of Criminal Procedure 
is such an appeal competent? 

(19) It is contended by Mr. Sanghi, learn¬ 
ed counsel for the respondents, that this Court 
has, in the circumstances, no legal power to 
interfere, as it cannot review or revise the judg¬ 
ment already delivered by a Division Bench 
of this Court on 5-12-49. Reliance is placed on 
the provisions of Section 430, Criminal Proce¬ 
dure Code which says that judgments and 
orders passed by an appellate Court upon ap¬ 
peal shall be final except in the cases provid¬ 
ed for in Section 417 and Chapter 32. Section 
417 allows an appeal against the order of ac¬ 
quittal and Chapter 32 permits interference, 
on revision by the High Court, with an appel¬ 
late judgment of the lower Court. The proviso 
then means that judgment of the appellate 
Court can be varied by the High Court in the 
manner specified in Section 417 and Chapter 
32. As Niyogi. A. J. C. observed in Full Bench 
case 'MOHAMMADI GUL ROHILLA v. EMPE¬ 
ROR’, AIR 1932 Nag 121: 

“Section 430 contemplates an order of an ap¬ 
pellate Court subordinate to the High Court 
and the proviso does not affect a High Court’s 
judgment, since there is no appeal under 
Section 417, against a judgment of a High 
Court. The High Court’s judgment or order 
must therefore be regarded as final.” 

(20) Our attention is also drawn to the pro¬ 
visions of Section 369 which reads as follows: 

“Save as otherwise provided by this Code or 
by any other law for the time being in force 
or in the case of a High Court established 
by Royal Charter, by the Letters Patent of 
such High Court, no Court, when it has 
signed its judgment, shall alter or review 
the same, except to correct clerical error. 

(21) The section has been subjected to the 
other provisions of the Criminal Procedure 
Code (e.g. 395. 484, Section 561 A etc.). Ordi¬ 
narily when once a judgment has been signed 
it is final and there is no power left in the 
Court to re-open the case. The Court becomes 
functus officio and cannot rehear it. 

(22) Even apart from these provisions it has 
been held from a very early time that the 
High Court has no pouter to review or revise 
an order passed in a criminal matter. In 
‘QUEEN v. GODAI RAOUT’, 5 WR (Cr) 61, 
a Five Judges Full Bench of the Calcutta 
High Court, presided over by Sir Barnes 
Peacock C. J., after referring to S. 73, Rela¬ 
tion 9 of 1793, Regulation 14 of 1810 and Act 25 
of 1861 came to the conclusion that the High 
Court cannot entertain, an application to re¬ 
view a judgment passed by it on appeal in a 
criminal case. The learned Chief Justice ob¬ 
served at page 63: 

“The Code of Criminal Procedure does not 
contain any section expressly authorising a 
review of judgment in a criminal case after 
the judgment had been recorded. The Code 
of Criminal Procedure was passed after the 
Code of Civil Procedure. The latter contains 
a section expressly authorising a review of 
judgment, but the former contains no cor¬ 
responding section. From this it may reason¬ 
ably be inferred that the Legislature did not 
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intend to confer in criminal cases a power 
Sar to that which they had given in civil 

cases.” „ , , 

<23) The Code of Criminal Procedure has 
since then been amended a number of times 
Ind the Legislature has not chosen to give a 
cower of review to any Court in a criminal 
case. This is also clear from the provisions 
of S. 369, as amended by S. 101 of Act XVIII 
4 . (18) of 1923, which limits the powers of a 
' Court to review its own orders except under 
certian circumstances. ‘QUEEN EMPRESS v. 
DURGACHARAN’, 7 All 672; ‘In the matter of 
F W GIBBONS’. 14 Cal 42; ‘QUEEN EMPRESS 
v’ C. P. Fox’, 10 Bom 176 (FB); ‘QUEEN EM¬ 
PRESS v. GANESH RAMKRISHNA’, 23 Bom 50 
and ‘KUNHAMMAD HAJI v. EMPEROR’, 46 
Mad 382, are authorities for the proposition 
that no Court has power to review its judg¬ 
ment pronounced in a criminal case. 

(24) If the Division Bench’s judgment is final 
and not open to review, it is argued, how the 
Government appeal under S. 417 can be enter¬ 
tained? If it is heard on merits, it might lead 
to a disturbance so far as the finality of the 
judgment is concerned. The difficulty arises 
from the difference in the period of limitation 
prescribed for filing appeals by the accused 
and by the State. In the case of the accused it 
is 30 days while the limitation for the State 
to appeal against acquittal is six months. It is 
possible that an appeal by an accused person 
may be heard and decided before the State has 
determined whether^to prefer an appeal or not. 
Where there has been an acquittal on a graver 
charge, both State and accused have a right 
of appeal. If the appeal of accused person is 
heard and decided before the State appeals 
under S. 417. the decision is final under S. 430. 
Under the circumstances the State appeal is 
barred and cannot be entertained. This was the 
opinion of the Division Bench in 'EMPEROR 
v. MODKIA’, AIR 1932 Nag 73. 

(25) With this view I respectfully agree. But 
in this case it was also held that though there 
can be no appeal against the acquittal after the 
appeal against the conviction has been heard 
and decided, there can be an application for 
enhancement of the sentence under S. 439 of 
the Code. With great respect, it is difficult 
for me to accept this proposition as correct. I 
:annot see any difference between filing of a 
memorandum of appeal under S. 417 and filing 
a revision petition for enhancement of sen¬ 
tence under Section 439. The question in each 
case is whether the decision of the Bench of 
the High Court while dismissing an appeal 
agarnst conviction is final or not. By the word 
final I understand that nothing more remains 
to be done by the Court pronouncing the judg¬ 
ment and the appeal is decided one way or the 
other in its entirety. If the High Court while * 
dismissing the appeal of the accused suo motu 
issues a notice to the accused to show cause 
why his sentence should not be enhanced then 
I would take it that the decision dismissing 
the appeal was not final so far as his sentence 
was concerned. It was of course final so far as 

^n,H^ V1Ctl0n ) vas c °ncemed. Appeal against 
conviction is always first heard and decided, 
th ,e conviction is maintained the 
prisoner is called upon to show cause why his 

f 0uld * not be enhanced. It stands to 
reason that sentence cannot be enhanced if the 

is to be allowed and the accused person 
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the question for enhancement of sentence can 
be considered. Whether the dismissal of the 
appeal against conviction has been recorded or 
is still in the mind of the Judge or the Judges 
composing the Bench is immaterial. The trend 
of the judgment or the record must show that 
the judgment is not final as regards the 

(26) It was held in ‘MANGAL NARAIN v. 
EMPEROR’, AIR 1925 Bom 268, that it is not 
desirable, if the appeal against a conviction is 
admitted, to issue a notice at the same time 
under S. 439 to enhance the sentence. Crump J. 
observed that if it is issued before the appeal 
has been dismissed it may confound two things 
which should be kept separate, namely the ques¬ 
tion whether the conviction is right or not and 
the further question whether the sentence im¬ 
posed is adequate or not. In ‘PANDURANG 
EMPEROR’, AIR 1934 Bom 198, Beaumont C. J. 
delivering the judgment of the Division Bench 
remarked on the above observations at page 
199; 

“It is to my mind a novelty to suggest that 
these two things are so divorced that they 
ought to be dealt with on separate occasion.” 
Fourteen years later in ‘KUMAR SINGH 
CHHAJOR v. EMPEROR’, AIR 1946 PC 169, 
Sir John Beaumont himself delivering the 
judgment of the Board observed at page 173: 

"The passing of sentence in a criminal trial 
is a distinct step which follows conviction; 
it is often postponed to a later date and may 
be based on further evidence relevant to sen¬ 
tence but irrelevant to guilt.” 

(27) These observations are important and 
should be taken into consideration while dis¬ 
posing of revision petition for enhancement of 
sentence. In ‘STATE v. SHANKAR’, Criminal 
Revision No. 41 of 1950, Indore, the question 
for determination before a Division Bench of 
this Court was: if an appeal against his convic¬ 
tion and the sentence passed upon him pre¬ 
ferred by a convicted person is disposed of, is 
the High Court powerless to take action under 
S. 439 and enhance the sentence? My Lord 
the Chief Justice (Shinde J. concurring) ob¬ 
served: 

“My answer to this query is that it must depend 
upon the order passed in appeal. The accused 
person may appeal either against conviction or 
against the sentence passed upon him or 
against both. If it is an appeal against his con¬ 
viction alone and the question of sentence is 
not considered, it appears to me that there 
is nothing in the law which would preclude 
the High Court from subsequently enhancing 
the sentence passed by the lower Court in 
exercise of the power conferred upon it under 
S. 439 of the Criminal Procedure Code. On 
the other hand, if the question of sentence 
has been considered in disposing of the appeal 
and has once been determined, for obvious 
reasons no question of enhancing it subse¬ 
quently caq arise. We can consider a third 
contingency, viz., that though the appeal is 
preferred both against the appellant’s con- 

''I® 11 as J he sentence passed upon 
J {J® lower , Cou rt the High Court may 

fvithmft as r ®Sards his conviction 

\\ithout finally giving a decision on the ques- 

sentence. This may happen for in- 
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the notice of enhancement of the sentence is 
served upon the convicted person. In such 
a case it will be that though the appeal as 
regards the conviction of the appellant is dis¬ 
posed of the question whether the sentence 
passed upon him should or should not be 
interfered with remains open. In a case iike 
this there does not appear to be anything 
which would debar the High Court from en¬ 
hancing the sentence when the appellant is 
given an opportunity to show cause against 
the notice issued to him.” 

(28) These observations have my respectful 
concurrence. I wish to add only this that if an 
appeal against conviction is dismissed, then, 
unless there is anything contrary in the judg¬ 
ment itself, I would take it that the appellate 
Court confirmed the conclusions of the trial 
Court on facts which constituted the ofTence, 
for which the accused was convicted confirmed 
the conviction as well as the sentence, and also 
confirmed the conclusion of the trial Court that 
on those facts the ofTence fell within a parti¬ 
cular section of the statute. With this back¬ 
ground I now pass on to consider the majo¬ 
rity opinion of the Full Bench of the Nagpur 
Judicial Commissioner’s Court in ‘MOHAM- 
MADI GUL ROHILLA v. EMPEROR’, AIR 1932 
Nag 121, which overruled ‘EMPEROR v. 
MODKIA’, AIR 1932 Nag 73. and held (Niyogi 
A. J. C. dissenting) that an appeal under S. 417 
is competent although an appeal preferred by 
the accused against his conviction has already 
been heard and decided by the High Court. 
Mecnair J. C. gave the following reasons for 
his conclusion: 

“The view that an appeal against the acquittal 
is competent after an appeal against the con¬ 
viction is dismissed is supported by two con¬ 
siderations. In the first place, the appeal 
against the conviction may have been sum¬ 
marily dismissed and elementary principles 
of justice demand that the Local Government 
should not be precluded from appealing by 
an order passed behind its back. In the next 
place, had the conviction and acquittal dealt 
with two separate ofTences it seems clear that 
a judgment passed in appeal against the con¬ 
viction would not prevent consideration of 
the appeal against the acquittal, and I think 
it impossible to interpret S. 430 as allowing 
such an appeal but allowing no appeal when 
the conviction is of a minor offence.” 

The learned Judicial Commissioner then added: 
“I do not think any difficulty is involved in 
the fact that if the appeal against the ac¬ 
quittal succeeds, there will be two convic¬ 
tions: one for the minor offence and cne for 
the major. A person who is guilty of the 
major offence is guilty of the minor offence. 
The substitution of punishment for the major 
offence for a less severe punishment for the 
minor offence does not involve variation of 
the conviction and sentence for the minor 
offence. 

He further observed: 

“An acquittal on the graver charge is not 
directly inconsistent with the conviction on 
the minor charge. Section 430 does not, in 
my opinion, make the findings on which the 
previous order was passed final.” 

(29) Subhedar A. J. C. who was a member of 
the Bench which decided ‘EMPEROR v. 
MODKIA’, AIR 1932 Nag 73. observed that 
it is against the fundamental principle of cri¬ 
minal jurisprudence to convict a person of two 
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distinct ofTences on the same set of facts but 
agreed with the Judicial Commissioner that if 
the Government prefers an appeal against the 
acquittal for the major offence, after the appeal 
by tne convict against his conviction for the 
minor offence is dismissed, it is open to the 
accused to question the propriety of his pre¬ 
vious conviction and it is open to the appellate 
Court to give effect to the plea by dismissing 
the Government appeal and making suitable 
recommendation to the Local Government, if *1 
the Court came to the conclusion that, on the 
facts established, the convict was not guilty 
of any offence at all; or, in the alternative by 
accepting the Government appeal and substitut¬ 
ing a conviction for the major offence. 

(30) Ni3’ogi, A. J. C. differed from this view 
and on the reasoning advanced in this case by 
him I entertain no doubt that his conclusion 
is well founded. He was of opinion that the 
High Court in such cases dealing with appeal 
against acquittal cannot exercise all the powers 
defined in Clause (a) of Section 423 (1). The 
learned Additional Judicial Commissioner was 
further of opinion that the previous judgment 
being final cannot be altered in subsequent ap¬ 
peal under Section 417 and Section 403, Cri¬ 
minal Procedure Code debars such a trial; and 
the very fact that the learned Judicial Com¬ 
missioner found it necessary to invoke powers 
of the Government under Section 401 is an 
argument to prove the incompetence of the ap¬ 
pellate Court to hear and determine the ap¬ 
peal. He added that any circumstance which 
takes away or restricts the power to enforce 
its orders must affect the competency of the 
Court. It must therefore follow that any ap¬ 
peal filed in such circumstances will turn out 
to be futile and the appeal itself will be incom¬ 
petent. The Legislature could not have intend¬ 
ed to give a right of appeal in case where the 
appellate Court which is supposed to hear the 
appeal is unable to exercise its powers vested 
in it by law and enforce its own orders, by 
reason of another judgment of the same Court 
having become final and effective. 

(31) For reasons already stated above, I res¬ 

pectfully agree with this view. It is true that 
the State has a right of appeal under S. 417 
and can wait for six months to file it but the 
State must also know that if the convict’s 

appeal is dismissed in the meanwhile 

that decision being final and effective 

cannot be revised or reviewed and the 
State appeal will become infructuous. 

The only thing that can be done to 
avoid this anomaly is for the State to file ap¬ 
peal against acquittal before the decision of 
the Convict’s a&pe&l by the High Court, or be¬ 
fore the appeal is heard; or, the Government 
Advocate should move the High Court for ad¬ 
journment of the Convict's appeal till the ap¬ 
peal against acquittal be preferred by the 
State. As the appeals against acquittal are to 
be filed by the Government only in cases of 
grave miscarriage of justice, there would be 
no difficulty for the Government to adopt such 
a course, for as soon as the accused is ac- 
ouitted by the trial Court of a major offence 
the prosecuting agency can take immediate ne¬ 
cessary action for filing an appeal against ac-‘ 
quittal and the Government can be informed 
in time beore the appeal against conviction 
comes up for regular hearing. In such ap¬ 
peals against conviction a notice is always given 
to the Government Advocate and I do not think 
the State can have any legitimate grievance 
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If an appeal cannot be filed-before arguments 
are heard in accused’s appeal against convic¬ 
tion. 

(32) The real difficulty however arises when 
the appeal against conviction is dismissed, with¬ 
out issuing notice to the Government Advocate 
under Section 421 of the Criminal Procedure 
Code which runs as follows: 

"1. On receiving the petition and copy under 
Section 419 or Section 420, the appellate 
' Court shall peruse the same, and, if it 
considers that there is no sufficient 
ground for interfering it may dismiss the 
appeal summarily. 

Provided no appeal presented under 
Section 419 shall be dismissed unless the 
appellant or his pleader has had a rea¬ 
sonable opportunity of being heard in sup¬ 
port of the same. 

2. Before dismissing an appeal under this 
section, the Court may call for the record 
of the case, but shall not be bound to do 
so” 

(33) I have always been of the opinion that 
Sec. 421 is an exception to the general prin¬ 
ciples of Criminal law and Criminal Jurispru¬ 
dence. It is obvious that an order can be pas¬ 
sed under Section 421 without hearing the ap¬ 
pellant. There appears to be some difference 
between an order passed under this section 
and that passed under Section 423 (1) (b). 
Whether there is any real difference between 
the two, and, whether an order passed under 
Section 421 can be set aside, are questions 
which necessitate careful study of the scope 
of the section, the provisions contained therein, 
and the case law bearing on them. Sec. 421 
deals with appeals presented either under Sec¬ 
tion 419 or under Section 420. Section 419 pro¬ 
vides that every criminal appeal shall be made 
in the form of a petition in writing presented 
by the appellant or his pleader and every such 
petition shall be accompanied by a copy of the 
judgment of the trial Court. Section 420 deals 

a PP eals °* convict persons who are in 
•Tail. They are to present their petitions for 
appeal to the Officer-in-charge of Jail, who is 
to forward such petitions to the proper appel¬ 
late Court. The word ‘Summarily’ ordinarily 

W n “i* 01 ™ 1 manner and without the 
f0 ™al proceedings. The Judge is en- 

i ( r wlthout toe formality of either 

a recorded judgment or reasons of any descrip¬ 
tion: ‘RAS BEHARI DAS v. BAL GOP AT 
SINGH', 21 Cal ^2. The appellate Court is not 

to ca V or record Md there is 
^th^S to prevent even those appeals being 
rejected summarily wherein substantial points 
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requiring careful consideration A rw 
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in this respect and where the only order passed 
was ‘rejected summarily’ it has been held that 
. it was a judgment. Then an order of a High 
Court in its criminal jurisdiction is ordinarily 
final and does not therefore require the state¬ 
ment of any reason ‘KULDIP DAS v. EMPE¬ 
ROR’, AIR 1933 Pat 38 and ‘NAND LAL CHU- 
NILAL v. EMPEROR’, AIR 1946 Bom 276 (FB). 
In the Bombay case (NAND LAL CHUNILAL 
v. EMPEROR), the facts were that a reference 
was made by the Sessions Judge under S. 438 
recommending that a particular order of Ad¬ 
ditional District Magistrate should be set aside 
and, thereon a Division Bench, without issu¬ 
ing notice passed an order, viz. "No order on 
this reference.” The applicant at whose in¬ 
stance the Sessions Judge made the reference 
then came in revision to the High Court in 
the same matter. The question before the Full 
Bench (consisting of Divatia, Sen and Raja- 
dhyaksha, JJ.) was; whether the order "No 
order on this reference” was a judgment with¬ 
in the meaning of Section 369. The Full Bench 
held that as there is no distinction between an 
order and a judgment of a High Court dispos¬ 
ing of a proceeding before it, the said order 
was a ’judgment’ under Section 369 and as 
such cannot be altered or reviewed. In the 
absence of anything to show that the order was 
passed on a preliminary ground without go¬ 
ing into the merits of the point raised in the 
reference it must be presumed that the order 
was a final order and amounts to a judgment. 

(34) The proviso to Section 421 of course 
lays down that no appeal under S. 421 shall 
be dismissed without giving to the appellant 
2* pIeader an opportunity of being heard. 
But there is nothing in the section to indicate 
that the Legislature wanted that prisoners 
fbouW a > s ° b ® afforded the same opportunity. 
In JALAM BHARAT SINGH v EMPEROR’" 
JJ 3 ? Bom 279. Beaumont C. j. 

?i on ‘ h , at th e general rule that no person should 
be condemned unheard cannot apply to an an- 

to 'Vhich is the creation of £ 
statute and so the appellate Court is entitled 
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vakil, ii he appears, may be able to urg e cog¬ 
ent and sufficient reasons which may induce 
the Court to issue notice under Section 422. 
The convict appellant is bound to suffer on 
account of this provision which deprives him 
of an opportunity to come or to send his vakil 
before the Court. In order to relax the rigour 
of law. High Courts have adopted some Rules 
in order that the convict appellant may be able 
to arrange for proper representation of his 
case before' the Judge. In ‘KUNHAMMAD 
HAJI v. EMPEROR’, 46 Mad 382 at p. 400, 
Justice Devadoss has quoted Rule 50 of Cri¬ 
minal Rules of Practice which is as follows: 

“No appeal shall be summarily rejected un¬ 
til seven days have elapsed after its receipt 
by the appellate Court. In forwarding such 
an appeal the Officer-in-charge of Jail shall 
invariably certify that the appellant has been 
informed that if he intends to appoint a 
pleader an appearance must be put in within 
seven days from the date on which the peti¬ 
tion may reach the appellate Court.” 

So in Madras seven days time is allowed be¬ 
fore a jail appeal is circulated to the Judees 
and a convict appellant has some opportunity 
of engaging counsel if he wishes to do so. In 
JODHA v. EMPEROR’, 15 Luck 662:AIR 1940 
Oudh 369, it has been mentioned that in former 
Oudh Chief Court jail appeals were not submitted 
to the Judges for disposal until 15 days had 
elapsed from their receipt in the office of the 
Court. This interval added to the time required 
for obtaining a copy of the judgment of the trial 
Court was considered sufficient to avoid hard¬ 
ship. In my opinion, such rules may b e adopt¬ 
ed in our High Court also. In Allahabad the 
dismissal of the jail appeal was deemed only 
to be a provisional dismissal and the fixing of 
the seal to the decision of the High Court was 
delayed till the period of limitation was over. 
“LACHHMAN CHAMAR v. EMPEROR’. AIR 
1934 All 988 (1). In 15 Luck 662: (AIR 1940 
Oudh 369), the Oudh Chief Court observed 
that this practice which was then prevailing 
in that Court also had no justification in law, 
and. jail appeals as soon as a Judge or a Bench 
of Judges had decided them, and signed and 
dated their orders, were decided appeals. It _ 
was held that in such cases a subsequent ap- * 
peal filed through a counsel could not be enter¬ 
tained. In ‘KHA1LI v. EMPEROR’. 44 All 759; 
•AIR 1922 All 480’ and in ‘RAM AUTAR v. 
EMPEROR’. AIR 1924 Oudh 425 (1), a similar 
view had been held. 

(36) These cases were decided on the as¬ 
sumption that orders rejecting appeals sum¬ 
marily under Section 421 are ‘judgments and 
cannot be altered. There are, however, some 
old cases which took a contrary view. In 1906 
in ’EMPEROR v. NGA SEIN GYI’. 4 Cn L J 
284 (U B), a Judge on the Single Bench of the 
Court of Judicial Commissioner, Upper Burma, 

observed: . , . . . 

“The provisions of the Code relating to judg¬ 
ments in original proceedings are extended to 
proceedings in appeal by Section 424. On the 
analogy of the original proceedings it is rea¬ 
sonable to hold that an appeal is not heard 
till notice has been given to the respondent 
and he has had the opportunity of opposing 
the appeal and that a judgment is only re¬ 
quired when an appeal is heard. It would 
follow I think that an order dismissing an 
appeal summarily is not a judgment.*’ 

(37) The head-note of ‘EMPRESS v. PATI 
RAM’, 6 C. P. L. R. Cr. 24, is as follows: 


"An order of summary rejection of an appeal 
under the provisions of S. 421, Criminal Pro¬ 
cedure Code does not amount to judgment 
and Section 424 has no application to such 
an order. A judgment under Section 424 of 
the Code implies a trial. The essential dif¬ 
ference between the rejection of an appeal 
under Section 421 and its dismissal under 
Section 423 is that, in the latter case, the ap¬ 
peal is disposed of after trial, whereas in the 
former, the Court, by summarily rejecting it, t 
refuses to try it at all.” 

(38) Both these decisions appear to have 
been influenced by principles of civil law and 
appear to have ignored the fact that S. 421 is 
an exception even to the. general principles of 
criminal law and should be construed on that 
basis. 

(39) The question then arises; what is a 
"judgment” in a criminal case? and, can an 
order rejecting an appeal summarily come with¬ 
in the purview of that term? 

The word "judgment” has not been defined 
in the Indian Penal Code or the Indian Crimi¬ 
nal Procedure Code. Attempts have however 
been made in several civil and criminal rulings 
to define it. In ‘DAMU v. SHRIDHAR*. 21 Cal 
121, it has been stated that a judgment means 
expression of opinion of the Judge in a trial 
after due consideration of the evidence. In 
‘SHAHU v. EMPEROR*, AIR 1935 Sind 84, a 
passage from the Law Dictionary by Morley 
and Whitalay has been quoted to show that 
"judgment” means ‘sentence or order of the 
Court in civil or criminal proceedings.* What¬ 
ever it may mean ordinarily, I am clear in my 
mind that the connotation of the term “judg¬ 
ment” in a civil case will differ from that 
in a criminal case. Prom a perusal of 
paragraphs 260 to 264 in Volume 9 of 
Halsbury’s Laws of England (Hailsham Edi¬ 
tion) it will be obvious that in England judg¬ 
ment is equivalent to a judgment of conviction 
or acquittal and is distinct from other orders 
in a criminal case. In ‘EMPEROR v. MAHESH- 
WARA KONDAYA*. 31 Mad 543. it was observ¬ 
ed that a judgment is intended to indicate the 
final order in a trial terminating in either the 
conviction or acquittal of the accused ana 
therefore it was held in that case that an order 
of discharge is not a judgment. In construing 
the words "judgment, decere. or final order in 
Section 205 (1). Government of India Act or 
1935 in ‘DR. HORI RAM SINGH v. EMPEROR , 
1939 F L J 153: (AIR 1939 F C 43). his Lord- 
ship Sir Sulaiman in his judgment reviewed 
the entire Indian and English case law bearing 
on the interpretation of the word "judgment 
and after referring to Halsbury, Vol. 9. P^ras 
260-264 and Sections 263. 264, 305, 309. 367, 370, 
404. 415A and 423 of the Indian Criminal Pro¬ 
cedure Code came to the conclusion that "judg¬ 
ment” in this Code means only a judgment of 
conviction or acquittal, and that neither under 
the English nor the Indian Law the term judg¬ 
ment” in a criminal case includes an lntcrloci 1 - 
tory order (at p. 163 of 1939 F L J 153 and at 
page 48 (1) of AIR 1939 F C 43. 

(40) If an order of conviction is a judg¬ 
ment there can be no doubt that an order,^ in 
an appeal, confirming an order of conviction 
must also be a judgment, and whether the 
order is passed summarily or after hearing 
the parties is not material. In this view of 
the matter an order passed under Section 421 
is a "judgment” and according to Section 369 
it cannot be altered except for correcting a 
clerical error. In 'QUEEN EMPRESS v. 
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RHIMAPPA’, 19 Bom 732, this view had been 
adopted In this case a Sessions Judge had 
dffiSd an appeal summarily on the ground 
that it was barred by limitation. On a sub¬ 
sequent application by the accused, the Judge 
admitted the appeal & acquitted him. The High 
Court sent for the record in the exercise of its 
revisional jurisdiction and held that the order 
of acquittal was ultra vires under Section 430 
of Act X of 1882 and the order dismissing the 
appeal as time barred was final and was not 
1 open to review. It was suggested in the argu¬ 
ments that the words “no sufficient ground for 
interfering” in Section 421 imply an order pas¬ 
sed on the merits and the order passed by the 
Sessions Judge rejecting the appeal as time 
barred should be distinguished as a dismissal 
under Section 4 of the Limitation Act (Act 15 
of 1877) and should not be taken to have been 
passed on merits and thus the previous order 
was open to review by tjie Sessions Judge. On 
this argument the Division Bench (Jardine and 
Ranade, JJ.) observed: 

“On this point we are aware of no reported 
authority; but after consideration, we decline 
to import into the Code a refinement which 
would seriously impair the finality of crimi¬ 
nal judgments.” 

(41) In ‘SHAHU v. EMPEROR*, 155 Ind Cas 
736: (AIR 1935 Sind 84), before a Full Bench 
of the Sind Judicial Commissioner’s Court, the 
following questions of law came up for determi¬ 
nation: (1) Whether an order under S. 421 dis¬ 
missing an appeal filed under S. 419 is final? 
(2) Can it be vacated under S. 561A? Rup- 
chand Bilaram, A. J. C. delivering the Full 
Bench judgment observed that S. 421 imposes 
^ two distinct conditions which must be * fulfil¬ 
led before a Court of competent jurisdiction 
summarily dismisses an appeal. The first con¬ 
dition is that the Court must apply its mind 
to the merits of the case and come to a conclu- 
tion that the order appealed against is one 
which should not be disturbed. The Court can¬ 
not refuse to apply its mind to the merits of 
the case merely and solely because the appel¬ 
lant or his advocate has failed to appear. The 
second condition is, that where an appeal has 
been presented under Section 419 the Court 
is bound to afford to the appellant, or if he 
is represented, to his pleader, a reasonable op¬ 
portunity of being heard. If both these con¬ 
ditions are fulfilled, then the order passed by 
a Bench is a perfectly valid order and the 
order cannot be reviewed. If either of the 
conditions mentioned above is not fulfilled the 
judgment given by the Court is ‘prima facie’ 
defective and may be reviewed ‘ex debito justi¬ 
ce.’ Whether both or either of these condi¬ 
tions are fulfilled in any particular case or not, 
are questions of fact and their decision must 
depend upon the facts of the case. Generally 
speaking, there is a presumption in favour of 
the first condition having been complied with. 
An order under Section 421 cannot be vacated 
under Section * 561A unless it is proved that 
either of the conditions precedent to the pas¬ 
sing of the order as laid down by Section 421 
has not been fulfilled. It is obvious that the 
burden of proving that either of the condi¬ 
tions has not been complied with lies heavily 

order PerS ° n chaUengin S the finality of the 
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down that a District Magistrate who had 
ordered the dismissal of a criminal appeal, 
merely by reason of the non-appearance of the 
appellant, is competent to set aside such order 
and thereafter to hear and decide the appeal 
according to law. This view was also approved 
by Stanyon, A. J. C. ‘RATANCHAND v. 
EMPEROR’, 9 Cri L J 553 (Nag), when he re¬ 
marked that the order of dismissal in default 
was one foreign to the exercise of criminal 
appellate jurisdiction and ultra vires. In ‘KUN- 
HAMMAD HAJI v. EMPEROR’, 46 Mad 382: 
AIR 1923 Mad 426 (DB), Devadoss J. was of 
opinion that when an appeal is dismissed for 
default of appearance there is no decision on 
the merits and there is no proper disposal of 
it according to law and the Court may rehear 
it. The order of dismissal for default of ap¬ 
pearance is no judgment at all and the order 
is tantamount to an adjournment of the case 
till some one appears and moves the Caurt 
to hear him. In ‘GULAB DAS v. EMPEROR’, 
AIR 1935 Pat 460, Fazl Ali, J. also observed 
that where the appellants do not appear to 
support the appeal, the appellate Court should 
consider whether there is sufficient ground for 
interfering which would imply judicial consi¬ 
deration of the appeal on the merits. In ‘RAJ- 
JAB ALI v. EMPEROR’, 46 Cal 60, the sum¬ 
mary dismissal for default of appearance was 
set aside and in 'MUHAMMAD SADIQ v. EM¬ 
PEROR’, AIR 1925 Lah 355, the order dismis¬ 
sing the appeal, without giving the appellant 
or his pleader a reasonable opportunity of be¬ 
ing heard in support of the same, was held 
to have been made without jurisdiction. It 
was further added that in such cases the Court 
has inherent power to make an order that the 
appeal should be reheard after giving the ap¬ 
pellant or his pleader a reasonable opportu¬ 
nity of being heard in support of the same. 
It is no use discussing here whether an order 
to the prejudice of an accused without afford¬ 
ing him an opportunity of being heard is null 
and void ‘ab initio’, as being one passed with¬ 
out jurisdiction In re: ‘TADI SOMU NAIDU’, 
47 Mad 428, or, is only voidable at the option 
of the appellant. In ‘CHANDRIKA v. REX’. 
1949 DLR(AULB) 175: (AIR 1949 All 176), 
Seth, J. seems to have taken a reasonable 
view in explaining that in such cases it is 
preferable to found the jurisdiction of a High 
Court on the basis of inherent powers preserv¬ 
ed to it under Section 561A rather than on the 
basis that the previous judgment is void ‘ab 
initio. 

(43) A careful examination of the provisions 
0f Jk. ctl0n 421 and the weight of authority is 
sufficient to lead me to conclude that only in 
the above case (i.e. where a n order to the pre¬ 
judice of an accused is made without afford¬ 
ing him an opportunity of being heard as for 
instance where a case was posted on a day 
anterior to that fixed in the notice to the ac¬ 
cused) the High Court can vacate its summary 
order Passed under S. 421 for re-hearing the 
case, though it will not amount to reviewing 

nn?v e ?n 0U tli UdgmeDt i ^ this wm be possible 
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(44) I am fortified further in this view by 
two rulings, one of the Punjab and another of 
“fe Bombay High Court. In 'EMPEROR v. 
DHANNALAL', AIR 1929 Lah 797 at p. 800, 
Addison J. observed (Coldstream J. concurring): 
“There appears to be no distinction between 
dismissing a revision petition in ’limine' or 
after notice. The judgment is in either case 
an e/Tective and final judgment of the Court. 
In this respect there is no difference between 
a revision petition and a memorandum of 
appeal.” 

In ‘EMPEROR v. KOYA PERTAB’, AIR 1930 
Bom 59.) (2) the appeal of an accused was 
summarily rejected under S. 421. While dis¬ 
missing the appeal, the appellate Court directed 
that notice should be given to the accused to 
show cause why the sentence on him should 
not be enhanced. The accused argued that he 
had a right to avail of the provisions contained 
in S. 439 (6) and desired the appellate Court to 
go into the merits. Beaumount C. J. rejecting 
the contention observed: 

“The point has already been dealt with by this 
Court in the case of ‘EMPEROR v. JORABAI’, 
AIR 1926 Bom 555, and the only distinction 
. between that case and the present one is that 
that case had been heard on the merits and 
not summarily dismissed. But in my view 
that distinction is not one of principle.” 
Madgavkar J. agreed and added: 

“As a party to the decision in ‘EMPEROR v. 
JORABHAI’, I would add that the reasoning 
there is as appropriate to criminal appeals 
dismissed summarily as to those dismissed 
after admission and I am unable therefore 
to accept the argument for the appellant, 
which seeks to distinguish the case on that 
ground.” 

(45) It is contended by the learned Govern¬ 
ment-Advocate that if this view is adopted it 
will put the State to a very great disadvantage. 
Murder cases may be imagined resulting in 
the conviction of the accused only for a minor 
offence like 323, 324 or 325 and the Govern¬ 
ment appeal under S. 417 against the order ac¬ 
quitting the accused for a major offence may 
become infructuous if the appeal against con¬ 
viction for a minor offence is rejected sum¬ 
marily before the Government appeal is filed. 
This point of view finds reinforcement in the 
judgment of Macnair J. C. (at page 123, Col. 1 
in ‘MAHOMED GUL ROHILLA v. EMPEROR’. 
AIR 1932 Nag 121 FB) where he pointed that 
“elementary principles of justice demand that 
the Locai Government should not be precluded 
from appealing by an order passed behind its 
back”. As stated in para. 28 above, this was 
one of the two main considerations which in¬ 
duced the learned Judicial Commissioner to 
take the view that an appeal against the ac¬ 
quittal is competent after an appeal against the 
conviction is dismissed. I have already ex¬ 
plained above that the provision of summary 
dismissal contained in S. 421 is an exception to 
the general principles of criminal law; and even 
an important principle which governs the 
mode in which justice is administered in our 
Courts viz. ‘No man should be condemned un¬ 
heard' cannot be extended to jail appeals. The 
right of appeal is the creation of statute and 
the provisions of the statute governing the pro¬ 
cedure in exercising that right have necessarily 
to be observed. In a criminal matter, then 
the question is not between party and party; 
and the principles of civil law relating to 


A. I. fi. 

“setting aside of an ex parte decree” cann^f u 
imported into the domain of Indian 
Procedure Code. It is then contended tM 
this view S 421 m ,ght render the provis os S 
S. 417 nugatory. I do not think so The riah 
of appeal under S. 417 remains untouched- i 
atrects only the period of six months givS’bv 
Art. 1 d 7 ot he Limitation Act for filing Govern 
ment appeals, and demands from the exeS. 
Government extra care and alertness in pre £ e 
mg appeals against acquittal before a sumS ^ 
appeal against the conviction is dismiss™ ^ 1 
am not impressed by the ‘argumentum ab incon- 
vementi* that this may lead to serious coS- 
quences in important cases. As observed by the 
P r A n J Council at page 249 of 'PAKALA NARA- 
YANASWAM! v. EMPEROR', 18 Pat 234- AIR 
!939 PC 47. if the words of the statute are clear! 

"it is inadmissible to consider the advantages 
or disadvantages of applying the plain mean- 
ing whether in the interest of the prosecution 
or the accused.” 

If the section leads to inconvenience the remedy 
lies with the Legislature. 

(46) For reasons stated above, I hold that 
once an appeal preferred by the accused against 
his conviction of a minor offence is dismissed, 

?u e !^- s \! m !£ arily or after hearing arguments, 
the High Court cannot alter or review the 
judgment and the Government Appeal against 
an order of acquitting the accused of a major 
offence will then become futile by reason of the 
previous judgment having become final and 
effective. 

(47) I am, therefore, of opinion that this 
appeal against the order of the Sessions Judge 
acquitting the respondents of an offence under 
S. 302 be dismissed, the judgment of a Division 
Bench of this Court of ‘5-12-1949' in Criminal 
Appeal No. ‘37 of 1949’ having become final and 
effective. 

(48) The appeal against the order of the Ses¬ 
sions Judge acquitting the respondents of 
offences under S. 392 and S. 394 is competent. 
Taking away of cattle by the accused from the 
jungle where they were grazing was a prelude 
to the quarrel which culminated in the death 
of the deceased. Though inter-connected as 
having supplied a motive, the incident is sepa¬ 
rate and the offence is separate; and, if the 
Government-Advocate thinks, as mentioned by 
him in para. 2 of his petition of appeal, that on 
the facts held proved the accused can be con¬ 
victed at least under S. 379. he can press this 
point if despite the dismissal of appeal against 
acquittal under S. 302, he desires to do so. 

(49) KAUL C. J.: By an order dated 27-7- 
1950 passed by a Division Bench of which I 
and Mr. Justice Mehta were members appeal 
No. 100 of 1949 preferred by the Government 
Advocate under S. 417, Criminal Procedure 
Code against the order dated 22-6-1949 passed 
by the Sessions Judge of Dhar acquitting the 
respondents of charges under Ss. 302, 394 and 
397, I. P. C. was referred to a Full Bench. 

(50) Kalu and Bhuwan were tried by the 
Sessions Judge of Dhar for offences under, 

Ss. 302, 394 and 397. I. P. C. Kalu was convicted 
for an offence under S. 304 (latter part) forj 
causing the death of one Onkar and sentenced 
to three years' rigorous imprisonment. He was 
further convicted under S. 324, I. P. C. for 
causing hurt to Bhagirath and sentenced to 
rieorous imprisonment for six months for that! 
offence. The sentences passed were to run con-[ 
secutively. Bhuwan was also convicted for an 
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offence under S. 304 flatter part), I. P. C. for 
Sng the death of Onkar and sentenced .0 
threeyears’ rigorous imprisonment. They ap- 
Sd against the order passed by the learned 
Sessions Judge. This appeal was disposed of by 
aiudgment of Rege J. with which Amamath 
Sehgal J. agreed on 5-12-1949. The last para, 
of the judgment of Rege J. by which the appeal 
was dismissed reads thus: 

"I would therefore, maintain the convictions 
and dismiss the appeal. The learned Gov¬ 
ernment-Advocate made a strong plea for 
alteration of the conviction to one under 
S. 302 of the Penal Code. The Government 
has not filed an appeal from the acquittal 
under S. 302 although such an appeal would 
be within time, and in the circumstances, I 
would not think of altering the conviction 
though I agree, this Court'has the power in 
a proper case to do so.” 

Subsequent to the pronouncement of that 

( judgment the present appeal was preferred by 
the Government-Advocate under S. 417, Crimi¬ 
nal Procedure Code. 

(51) A preliminary objection was raised by 
Mr. Sanghi learned counsel for the respondent 
to the hearing of this appeal. It was contended 
that in view of the decision of the Bench of 
the old Madhya Bharat High Court which was 
pronounced on 5-12-1949 the present appeal 
could not be entertained, or in any case, it was 
infructuous. At the hearing of the appeal it 
appeared to myself and Mehta J. that the case 
raised a point of law of general importance on 
which there should be an authoritative decision 
of the High Court. We accordingly referred 
the case to a Full Bench. On reading again 
b the order of 5-12-1949 I am however of opinion 
that the general question, whether on an appeal 
against a conviction the High Court can alter 
a finding of acquittal into one of conviction 
under S. 423 (1) (b) of the Code of Criminal 
Procedure does not really arise in this case. 

(52) It will be clear from what has been 
stated above that Kalu and Bhuwan, though 
the learned Sessions Judge did not expressly 
record an order of acquittal in respect of any 
charges for which the accused were tried, did 
acquit them of offences under Ss. 302, 394 and 
397, I.P.C. At the hearing of. the appeal before 
Rege and Sehgal JJ. as is clear from the last para 
•f the judgment which I have reproduced above 
the Government-Advocate pressed for the 
Jr°i 4116 conviction recorded UDder 
S. 304, I. P. C. to one under S. 302, I. P. C. This 
contention was repelled with the following 
•bservation: 6 

“The Government has not filed an appeal from 
the acquittal under S. 302 although such an 
appeal would be within time, and in the cir¬ 
cumstances, I would not think of altering the 
conviction though I agree, this Court has the 
power in a proper case to do so.” 

4 < 33 - 5 . 4 > reading of the observation thus 

made is that the Bench which disposed of the 
appeal considered the question, whether in the 
dreumstances of that case, it should alter the 
finding arrived at by the learned Sessions Judge 

m,/ui C | 1U on? d o B 5 uwan - were SUHV °f offences 
S3! f S ’ P atter P 3 *) of the Indian Penal 
Wde for having caused the death of Onkar 
and convict them (or either of them) of an 
offmce under S 302, I. P. C. a charge of whiS 
they were acquitted. It was contended by the 
.Government-Advocate that the Bench 
which disposed of the appeal did not consider 


this matter. On the other hand it rejected the 
request made by him, to which reference is 
made in the paragraph of the judgment repro¬ 
duced above, merely because the Government 
had not filed an- appeal against the acquittal of 
the accused of the charge under S. 302, I. P. C. 
I am unable to accept this contention. 

It is clear from what was said by Rege J. that 
in his view, a view with which Sehgal J. agreed, 
the High Court could, in a proper case even 
though there was no appeal filed by the Gov¬ 
ernment against an order of acquittal, alter a 
finding of the learned Sessions Judge that the 
accused was guilty of an offence under S. 304 
only and hold him guilty of an offence under 
S. 302, I. P. C. though the Sessions Judge had 
acquitted him of that charge. Inspite of ex¬ 
pression of that opinion on the question of law, 
the learned Judges responsible for the decision 
of 5-12-1949 rejected the request made by the 
Government-Advocate that Kalu and Bhuwan 
should be convicted under S. 302, I. P. C. I am 
of opinion that the learned Judges must be 
taken to have applied their minds to the con¬ 
tention put forward by the Government-Advo¬ 
cate and on a careful consideration of the mat¬ 
ters raised before them, come to the conclu¬ 
sion that the acquittal of Kalu and Bhuwan 
for an offence under S. 302, I. P. C. by the 
Sessions Judge should, in the circumstances of 
the case before them, be maintained. The fact 
that the Government-Advocate had not filed an 
appeal was not the reason of the refusal of the 
learned Judges to accept the contention put 
forward by the Government-Advocate. This 
was only a circumstance to which they referred 
in arriving at a conclusion. From the fact that 
they expressly affirmed the power of the High 
Court to accede to such a request as was made by 
the Government-Advocate in a proper case, I 
am clearly of opinion that this matter whe¬ 
ther the acquittal of Kalu and Bhuwan for the 
charge under S. 302, I. P. C. should be set aside, 
was considered and decided by the High Court. 
A decision having once been given by the High 
Court it is no longer open to challenge. The 
High Court has no power to alter that decision 
because subsequently an appeal under S. 417 
has been preferred by the Government. A ques¬ 
tion already decided cannot be reopened. It 
was not contended that an appeal is entertain- 
able against the decision of a Bench in such a 
case, and obviously there is no power of review 
(Section 369, Criminal Procedure Code). This 
appeal by the Government-Advocate must 
therefore be held to be infructuous, and should 
be dismissed. 

(55) As already stated, I refrain from ex¬ 
pressing any opinion on the general question 
raised at the hearing. 

(56) MEHTA J.: I agree. 

R-G.D. Appeal dismissed. 
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Mule, Appellant v. Mt. Dropadi, Respondent 
Misc. Appeal Case No. 44 of 1951, D/ 

(a) Guaniians and Wards Act (1890), S. 1' 
— Appointment of guardian — Matters to b< 
taken into account 
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Under S. 17 of the Guardians and Wards Act. 
the welfare of the infant is the prime conside¬ 
ration and in appointing a guardian for the 
minors, the main question is. who is most likely 
to contribute to their well-being and look after 
their health and comfort. (Para 3) 

Anno: Guardians and Wards Act, S. 17 N. 1. 
and 10 . 

(b) Guardians and Wards Act (1890), S. 7(3) 

— Mother of minor who was natural as well 
as testamentary guardian living — Appoint¬ 
ment of another person as guardian — Legality 

— Court has inherent power to recall its own 
order — Gwalior Qanoon Hifazat Zat Va Zaya- 
dad. S. 41(3) — Civil P. C. (1908), S. 151. 

Where the mother who is the natural guar¬ 
dian of the minor boy, is living and taking care 
of the boy and she is also appointed as guar¬ 
dian under the will of her deceased husband, 
a Court acts without jurisdiction in appointing 
the uncle of the boy as guardian firstly because 
no guardian was needed for the protection of 
the person of the minor and secondly because 
such appointment in the presence of testamen¬ 
tary guardian could not be made either under 
Section 7(3) of the Guardians and Wards Act 
or under Section 41(3), Gwalior Qanoon Hifa¬ 
zat Zat Va Zayadad. 

If even after an order for appointment has 
been made the Court is apprised that it has 
been made to assume jurisdiction by suppres¬ 
sion or misrepresentation of facts in a matter 
over which it has in reality no jurisdiction, the 
Court has inherent power to investigate the 
matter and to recall the previous order if it 
transpires that it has been made without juris¬ 
diction. AIR (2) 1915 Cal 49, Foil. 

(Paras 3, 4) 

AnnoiGuardians and Wards Act, S. 7 N. 6, 7. 

Mungre, for Appellant; Bhagwanswaroop, for 
Respondent. 

Case referred to: 

(’16) 2b Ind Cas 275: (AIR (2) 1915 Cal 49) 

(Pr 4) 

JUDGMENT: I am asked in this appeal to 
consider the propriety of an order dated 28-9- 
1951 by which the learned District Judge has 
recalled an order previously made on 8-4-1950 
in Civil Miscellaneous Proceedings No. 22 of 
1950 for the appointment of the appellant as 
guardian of the person and property of the 
minor boy, Prabhu aged 4 or 5 years, son of 
Mt. Dropadi the respondent. 

(2) The learned Judge has given several rea¬ 
sons for the removal of the guardian and Mr. 
Mungre contends that a guardian can be re¬ 
moved only on the grounds specified in S. 39 
of the Guardians and Wards Act and not on 
any other grounds. Mr. Bhagwan Swaroop, on 
the other hand, contends that the application 
for removal of guardian was made at a time 
when the Qanoon Hifazat Zat Va Zayadad 
Gwalior State Samvat 1970 was in force; and 
the 11th Clause of Section 79 provided that the 
Court could remove the guardian for ‘any suffi¬ 
cient reasons* fcqf am q 

1 (3) I would not go into all this detail. Under 
Section 17 of the Guardians and Wards Act. the 
welfare of the infant is the prime considera¬ 
tion and in appointing a guardian for the 


minors, the main question is, who is most like, 
ly to contribute to their well being and lonW 
after their health and comfort. In this case 
the mother of the minor boy was alive and sh P 
was looking to the comforts of the boy TV 
Court in appointing Mule as the guardian over¬ 
looked the fact that the mother was already 
there. It has been held several times that it 
is a mistake to assume that merely because* an 
application is made, and the mother does noti 
come forward, a guardian must be appointed U 
In all such cases the first thing to be done is 
to consider whether it is really necessary to ap¬ 
point a guardian at all. In my opinion where 
no guardian was needed for the protection of 
the person of the minor, an order to appoint a 
guardian of the minor was without jurisdiction. 
Sub-clause 3 of Section 7 moreover lays down 
that where a guardian has been appointed by 
will, an order appointing another person to be 
guardian shall not be made until the powers 
of the guardian appointed by the will have 
ceased under the provisions of the Act. The 
respondent Mt. Dropadi, who is the natural 
guardian of the boy. was also appointed guar¬ 
dian under a will of her husband and in the 
presence of this will no other guardian could 
have been appointed either under sub-clause 3 
of Section 41 of Gwalior Qanoon Hifazat Zat Va 
Zayadad or under sub-clause 3 of Section 7 of 
the Guardians and Wards Act. It will be mani¬ 
fest that the appointment of Mule as guardian 
of the boy was neither proper nor legal and 
as soon as facts came to the notice of the learn¬ 
ed District Judge the previous order was set 
aside. 

(4) The appellant Mule in his application had 
represented to the Court that he is an uncle of 
the boy and that Mt. Dropadi. the respondent 
was of bad character and was going to be remar¬ 
ried. Subsequently it came to the notice of 
the learned District Judge that both the allega¬ 
tions were without foundation and a Court is 
always competent to recall an order obtained 
from it by suppression or misrepresentation of 
facts. In 'RASHMONI DASI v. GUNADA SUN- 
DARI DASI*, 26 Ind Cas 275 (Cal), a Division 
Bench of the Calcutta High Court consisting of 
Asutosh Mookerjee and Beachecroft. JJ. after 
considering the whole case law laid down that 
the principle of Section 151, C. P. C. is appli¬ 
cable quite as much to Courts called upon to 
deal with matters under the Guardians and 
Wards Act as to ordinary civil Court. There¬ 
fore a Court which exercises powers under the 
Guardians and Wards Act has ample inherent 
jurisdiction to deal with matters brought before 
it, of which cognizance may be required in the 
interest of justice. If even after an order has 
been made the Court is apprised that it has 
been made to assume jurisdiction in a matter 
over which it has in reality no jurisdiction, the 
Court has inherent power to investigate the 
matter and to recall the previous order if it 
transpires that it has been made without juris¬ 
diction. 

(5) I respectfully concur with these views 
and in my opinion the learned Sessions Judge 
was fully justified in revoking his previous 
order. 

(6) I would therefore dismiss the appeal with 
costs. 

K.S. Appeal dismissed. 
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(INDORE BENCH) 

CHATURVED1 J. 

Rupsingh Khushalsingh, Appellant v. Chiron- 
filal Girdharilal, Respondent. 

Second Appeal No. 210 of 1948, D/- 12-7-50. 

(a) Civil P. C. (1908), S. 107, O. 13 R. 3 — 
Admissibility of evidence — Interference by 
appellate Court — Evidence Act (1872), S. 167. 

A Court is to decide the preliminary question 
of admissibility of secondary evidence on con¬ 
sideration of the evidence and the* surrounding 
circumstances. Where it so decides, the question 
decided is a question of fact, not of law; and it 
is proper to be decided by the Judge of the 
first instance, as it depends very much on his 
discretion and his conclusion should not be 
overruled except in very clear cases of miscar¬ 
riage. 19 Cal 438 (P. C.) Ref. . (Para 4) 

Anno:C. P. C., S. 107 N. 13; O. 13 R. 3 N. 2. 
Evi. Act, S. 167 N. 1. 

(b) Civil P. C. (1908), O. 13, R. 3 and O. 41, 
R. 1 — Objection as to mode of proof — When 
to be raised. 

An objection to the improper mode of proof 
of a fact should be taken at the time when the 
fact is sought to be proved in an unauthorised 
manner, and if not taken at that time it cannot 
be taken subsequently. AIR (30) 1943 P C 83, 
Ref. (Para 4) 

Anno:C. P. C., O. 13 R. 3 N. 2; O. 41 R. 1 
N. 12. 

(c) Civil P. C. (1908), O. 1 R. 10 — Suit by 
co-oumers — Necessary parties. 

One of several co-owners can maintain an 
action against a trespasser without joining the 
other co-oumers as parties to the action. AIR 

(2) 1915 Mad 1214 and AIR (12) 1925 Sind 36 
Rel. on. (Para 5) 

Anno: C. P. C., O. 1 R. 10 N. 18 Pt. 5. 

(d) Inam Rules (Jaora State), 1935 — Object 
of — Transfer of inam land prior to 1909 — 
Transfer declared valid by Court — Power to 
set aside. 

Ther e is nothing in the Inam Rules, 1935, to 
indicate that it teas intended to cancel that por¬ 
tion of the Inam Rules of 1910 A. D. which 
validated those transfers of Inam Lands which 
had taken place prior to 1884 A. D. The object 
of the Inam Rules of 1935 was never to invali¬ 
date thes e transactions which had become final 
as far back as 1909 and reopen the disputes 
which had long been settled by judicial deci¬ 
sions. The said rules could not be deemed to 
have authorised the Thakur to set aside a deci¬ 
sion of a Court of competent jurisdiction. If he 
passed any order vurporting to do it under the 
Inam Rules of 1935, his order was ultra vires, 
null and void ; and a void order is not binding 
on any party much less on a civil Court. 

(Para 8) 

W. Y. Pandey, for Appellant; V. R. Newas- 
har, for Respondent. 

Cases referred to: 

79: (19 Cal 438 PC) (Pr 4) 
< Pn A m (30) 1943 p c 83: (1LR (1943; Kar 
69 > . - - (Pr 4) 
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(’16) 39 Mad 501: (AIR (2) 1915 Mad 1214) 

(■25) AIR (12) 1925 Sind 36: (79 Ind Cas59) 

9 ) 


JUDGMENT: This second appeal arises out 
of a suit filed by the plaintiff-respondent for 
declaration that he is the owner of a certain 
piece of land measuring 12 Bighas, in Thikana 
Sujaota in the former Jaora State and asking 
for an injunction restraining the defendant-ap¬ 
pellant from interfering with the plaintiff’s pos¬ 
session. The suit was decreed by the trial Court 
and the defendant’s appeal wa s dismissed by 
the first appellate Court. It is not disputed that 
the suit relates to some land in Thikana Sujaota 
which was sold for Rs. 1101/- by Thakur 
Khushalsingh the father of the present appel¬ 
lant in the year 1881 A. D. to one Ramdayal, 
uncle of the present plaintiff-respondent. It 
further remains undisputed that the plaintiff 
remained in possession over this land since 1881 
to the present day. The Thakur of the Thikana 
made various attempts to challenge the sale 
and also the possession. In 1909 a decision 
was given by the Kamdar of Jaora, in an ap¬ 
peal from a decision of the Tehsildar holding 
that the sale of 1881, was valid and Ramdayal 
had become owner of the property in dispute. 
This decision being inter partes is, i n my op nion 
binding on the parties. In this appeal, it is 
not disputed that this decision was not a deci¬ 
sion of a Court of competent jurisdiction. If it 
was a decision of a competent Court then it is 
clear that no rules subsequently made could 
have had the force of defeating the rights ol 
the parties which had become final and had 
crystallised as far back as 1909 A. D. No rule^ 
circular, regulation, or bye-laws are shown to 
me either of 1881, or made afterwards, which 
lay down that in 1881 it was invalid or illegal 
to transfer any portion of inam lands. 

(2) The learned counsel for the appellant 
places reliance on Inam Rules promulgated in 
the year 1910. But even in these rules, an ex¬ 
ception has been laid down which states that 
transfers of Inami lands made before the year 
1884 will be deemed to have been valid. 

(3) The letter from the Political Agent in 

Malwa, to the Chief Secretary Darbar Jaora, 
dated 12th February 1920, relied on by the 
learned counsel for the appellant has absolutely 
no bearing on the question before me. It ia 
only an advice to the Darbar Jaora, for exer¬ 
cising sovereign powers. This letter cannot be 
taken to lay down a rule of law, asking the civil 
Courts not to entertain such suits. In fact the 
learned counsel for the appellant has failed to 
show to me any rule of the Jaora State, which 
prohibits civil Courts from taking cognisance 
of such cases So far as this point is concern¬ 
ed I do not think there is any force in this ap- 
peal. r 

(4) The learned counsel for the appellant 
* b fn. ^ rgue , s M was not Proved that the 

1831 was los t and second¬ 
ary evidence could not have been admitted till 
this fad was proved. I do not find any strength 

n ntent1 ^- A Court is t0 decide the 

«^ h S, ry questl0n °.{ admissibility of second- 
T 0 de i? ce on consideration of the evidence 
!U JJ oundin g circumstances. Where it; 
so decides the question decided is a question of 
~. a y .. n 0 , 1 of law; and the Privy Council haa 

is proper t0 be dS 

cided by the Judge ot the first instance, as it 
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depends very much on his discretion and his 
conclusion should not be overruled except in 
very clear cases of miscarriage. ‘Srimati Rani 
Hurripria v. Rukmini Devi’, 19 Ind App 79, 
(PC). In the case before me it is apparent that 
the document was produced in the Tehsil, and 
then lost before 1901 A. D. These facts are 
quite clear from the decision of the Kamdar 
and no further proof of it was needed. As re¬ 
gards the objection now taken that a copy of 
a copy was produced, it is sufficient to state that 
no objection was taken when this document 
was produced and admitted by the Court of the 
first instance. An objection to the improper 
mode of proof of a fact should be taken at the 
time when the fact is sought to be proved in 
an unauthorised manner, and if not taken at 
that time it cannot be taken subsequently. 
‘Gopai Das v. Sri Thakurji’, AIR (30) 1943 P. C. 
83. 

(5) The third point urged by Mr. Pandey is 
about the. misjoinder of parties. He contends 
that the members of the family of the plaintiff 
were not joined either as plaintiffs or defend¬ 
ants in the suit & as such the suit must fail. 
I think this matter is covered by ‘Ahmad Sahib 
v. Magnesite Syndicate Ltd.’, 39 Mad 501, and 
•Mahomed Fariq v. Sidik\ AIR (12) 1925 Sind 
36, where it has been held that one of several 
co-owmers can maintain an action against a 
trespasser without joining the other co-owners 
as parties to the action. It is not contended 
that in the absence of other members of the 
family an effective decree cannot be passed in 
this case. 

(6) The last point developed by Mr. Pandey 
based upon the fact that the Thakur of Suja- 
ota on 11th May 1942 gave a notice to the plain¬ 
tiff calling upon him to show evidence of his 
title to the land in dispute and then on 25th 
July 1942, passed an order that the transfer of 
the disputed land in 1881 was bogus and frau¬ 
dulent. He also passed an order for recovery 
of possession from the plaintiff asking the sub¬ 
tenants not to pay Toji to the plaintiff. 

(7) Mr. Pandey contends that the Inam rulei 
of 1935 authorised the Thakur to take this ac¬ 
tion. These rules provided an appeal to the Dar¬ 
bar against an order of the Thakur and the 
plaintiff ought to have preferred his appeal to 
the Darbar. Mr. Pandey contends that where 
an appeal is provided to the Darbar the Civil 
Courts could not have taken cognisance of the 
case. 

(8) A perusal of the Inam Rules of 1935 in¬ 
clines me to the view that Mr. Pandey’s con¬ 
tention cannot be supported. There is nothing 
in these rules to indicate that it was intended 
to cancel that portion of the Inam rules of 1910 
A. D. which validated those transfers of Inam 
lands whl h had taken pla*e prior to 1884 A. D. 
The object of the Inam rules of 1935 was never 
to invalidate these transactions which had be¬ 
come final as far back as 1909 and reopen the 
disputes which had long been settled by judi¬ 
cial decisions. The said rules could not be deem¬ 
ed to have authorised the Thakur to set aside 
a decision of a Court of competent jurisdiction. 
If he passed any order purporting to do it under 
the Inam Rules of 1935. his order was ultra 
vires, null and void; and a void order is not 
binding on any party much less on a civil 
Court. I, therefore, hold that a civil Court was 
competent to take cognisance of the case. This 
disposes of all the arguments put forward by 
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the learned counsel for the appellant. Thp an. 
peal fails and I, therefore, dismiss it with costs 

K - S - Appeal dismissed. 


A. I. R. 1952 Madhya Bharat 96 

REGE J. 

Prabhulal, Applicant v. Parwatibai, Odd o- 
nent. 

Criminal Ref No. 100 of 1949, D/- 17-10-1949. 

Criminal P. C. (1898), S. 488 — Necessity to 
ascertain visible means and earning capacity 
of husband. « 

It is true that a person taking on the respon¬ 
sibility of marriage has to maintain his wife and 
mere minority or the fact that the husband 
does not work cannot come in the way of the 
maintenance of the wife , but it is in all cases 
necessary to ascertain the visible means and 
the earning capacity of the husband if he is 
compelled to work. (Para 1) 

Anno: Cri. P. C., S. 488 N. 7. 

Bhanudas Shaha , for Applicant; Deviprasad 
Bhargav , for Opponent. 

ORDER: Mt. Parwatibai wife of Prabhu¬ 
lal instituted proceedings against her husband 
for maintenance under S. 488 of the Code of 
Criminal Procedure. The husband resisted the 
petition on the ground of infidelity of his wife. 
The learned Magistrate Bhanpura, allowed the 
application and directed that maintenance at 
Rs. 30/- per month should be given to Parwati- 
bai. The opponent went up in revision to the 
learned Sessions Judge, Garoth who has re¬ 
ported the case with a recommendation that 
the order of the Magistrate should be set aside 
and the case remanded for further inquiry. 
The learned Magistrate found the allegation of 
infidelity improved and it cannot be said that 
the finding is without foundation. It is in evi¬ 
dence. however, that the petitioner Prabhulal is 
a minor and his means to pay the maintenance 
consist only of his interest in the joint family 
property. The learned Magistrate appears en¬ 
tirely to have ignored the meagre evidence ten¬ 
dered by the applicant* Parwatibai regarding 
the means of the petitioner. The solitary wit¬ 
ness on this point P. W. (9) Devilal states that 
the income of the property in the hands of the 
petitioner’s father is about 800/- rupees per 
year. In cross-examination he reduces the fi¬ 
gure to Rs. 250/- and it is further in evidence 
that the father has to maintain six persons in 
the family. It was necessary for the learned 
Magistrate before determining what mainten¬ 
ance should be allowed to have determined the 
actual means of the husband of Parwatibai and 
allocate proper part of it for maintenance. It 
is true that a person taking on the responsi¬ 
bility of marriage has to maintain his wife and 
mere minority or the fact that the husband 
does not work cannot come in the way of the 
maintenance of the wife, but it is in all cases 
necessary to ascertain the visible means and 
the earning capacity of the husband if he is 
compelled to work. 

(2) I, therefore accept the reference and re¬ 
mand the case to the court of first instance to 
dispose of it after determining the means of 
the husband in the light of above observations. 
G. Af. J. Reference accepted . 


Prabhulal v. Parwatibai (Bege J.) 
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(FULL BENCH) 


KAUL, C. J., DIXIT AND MEHTA, JJ. 

Shankar Rao Ramaji and another, Petitioners 
v. State of Madhya Bharat. 

Civil Misc. Petns. Nos. 92 and 93 of 1951, D/- 
€-12-1951. 

X Constitution of India, Arts. 226, 329(b) — 
Rejection of nomination paper — High Court 
has no jurisdiction to interfere under Art. 226 
— Word " election” in Art. 329(b) means the 
whole procedure of election, including filing of 
nomination paper —(Representation of th e Peo¬ 
ple Act (1951), Ss. 105, 100(1) (c)). 

Where a statute creates a right and provides 
for the consti'.ution of a Special Trbu'al for 
determining questions as to that right and the 
special tribunal functions then except so far 
as otherwise expressly provided or necessarily 
implied, that tribunal’s jurisdiction to determine 
those questions is exclusive (1859) 7 W R 464, 
Relied on. 

The right of being nominated to stand as a 
candidate for election to the Parliament or to 
the State Legislatures is a right conferred by 
the Constitution, and subject to its provisions. 
The Constitution which creates this right, it¬ 
self contains provisions for the setting up of a 
tribunal in Part XV of the Constitution, for 
trying cases for the infringement of the right 
and for the exclusion of the High Court’s juris- 

* d *f tion t0 tea 1 under Art. 226 with such an in¬ 
fringement. 

Article 329(b) of the Constitution prohibits 
«n election being called in question except by 
an election petition, presented to such authority 
and in such manner as may be provided for 

fJhZ t ™ der m a J lV , 1010 hy the appropriate 
. The l °w contemplated by the clause 
“ Clearly the Representation of the People Act, 
1951 enacted by the Parliament in the exercise 
of the power conferred under Art. 327. Part 
Vi of this Act prescribes the procedure lor 
the presentation of a petition challenging any 

trTth?’Jti« the C f’il tltUtiOTl of a tribunal to 

Id hn QTU ? the Vnetdwre to be follow- 

ed by the tribunal in the trial, and specifies 

T 1 u htch the tribu nal may declare 

election 1 of*th* Wh ° l J V VOid ’ 07 declare the 

j etton of the returned candidate to be void 

nat^ e inr!f’ % ovl t ed to . a person tohose nomi- 
notion paper has been improperly refected tn 

have the election declared *3 by the IpecM 

£■'<* "".ground of the 

t«OM of the nomination. The scheme of the Art 

A Election* A? Sp€cial TribunaI for the trial of 
election disputes, confer a special jurisdiction 

upon that Tribunal and oust the jurisdiction of 

Act I 170, Re ^entation of th e People 

cantJ* 95 ^ °h. aUy , 0ther provision of that Act 
themselves tn any way affect the 

° 2 f 26 the f % 0h n C ™? ^isIL 'uSts 

High Court to enquire Inter 

wLl 6 J nt0 the vaim V of any election* 
Kken aw V riot by the Representation o/tte 


People Act but by Art. 329 itself. Article 329 
means that notwithstanding anything contained 
in Arts. 225, 226, 227 and 228 and other articles 
of the Constitution, no election shall be called 
in question by invoking the powers of the High 
Court under those Articles. (Paras 25, 27) 

The word "election” in Art. 329(b) is not 
restricted to the result of an election or to the 
actual counting of votes. The meaning of the 
term must be determined on a consideration 
of the whole procedure whereby a person is 
elected to the Parliament or to a State Legis¬ 
lature in accordance with the provisions of the 
Representation of the People Act, 1951. The 
election commences when a nomination paper 
of the person seeking election is presented to the 
Returning Officer and ends when the Return¬ 
ing Officer declares the result of the election. 
The act of the Returning Officer, therefore, irt 
refusing to receive a nomination paper, or in. 
accepting or rejecting a nomination paper, after 
scrutiny is clearly a matter which forms a part 
of the election. (Para 29) 

The question, in such a case is not whether 
the Returning Officer has failed to exercise 
the jurisdiction vested in him by law or has 
erroneously exercised that jurisdiction. It is 
whether the High Court has the authority un¬ 
der Art. 226 to correct any action or decision 
of an erring Returning Officer who fails to 
carry out his statutory obligations, however, 
arbitrary and despotic the order or decision may 
be. As the Representation of the People Act, 1951, 
prescribes a procedure for the presentation of 
election petitions on the ground of improper 
relection of nomination papers and their trial 
by a tribunal constituted thereunder Art. 329 
(b) completely shuts out the petitioners from 
challenging before the High Court by way of 
a petition under Art. 226, the orders of the Re¬ 
turning Officers rejecting the nomination papers. 

, (Paras 27 ’ 31 > 

Had tt not been for the opening words of 

Art. 329(b) excluding the jurisdiction of the 
High Court, the High Court could not have he- 
Mated in exercising their powers under Article 
*26, against the improper rejection of nomi¬ 
nation papers and in giving the appropriate 
relief on the ground that the petitioner had his 
remedy under the Representation of People Act,. 
1951. it is no consolation and remedy to a 
person whose nomination paper has been im¬ 
properly rejected to tell him that he must let 
the election go on and then have it set aside 
by an election petition and have a fresh elec- 

“ obvious that such a posf- 

in S TekiZ e Zo V W ° U J d \ wholt V inadequate 
tn seeking the remedy under the Reoresenta- 

mril ° f J he People Act - Th e person would neces¬ 
sarily be put to trouble and expense and if he 
succeeds he would be required to meet the 
prospect of a fresh election under altogether 

candidates. 0 ™* 11 * 0713 ^ With an arT ^ p offresh 

Quaere: Whether a decision of the election 
tribunal or any proceedings of the tribunal can 

of a petition under Art. 226 or 227. (P r 32) 

CL. Ojha, for Petitioner (Shankar Rani- 

w ™ 

Chxtale, Advocate General for the State. 
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Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List- of foreign cases 
referred to comes after the Indian Cases). 


(•41) AIR (28) 1941 FC 16: (1940 FCR ( £j.°* 0) 

(’51) AIR (38) 1951 SC 253: (1951 SCR^W 

<1943) Canada L R (SC) 265 (Pr 33) 

(1859) 7 W R 464: (28 L J C P 242) (Pr 25) 


ORDER: We have before us two applica¬ 
tions one (No 92 of 1951) and the other (No. 
93 of 1951) arising out of proceedings relating 
to the forthcoming general elections. The first 
mentioned application is made by Shankar Rao 
Ramaji Masde who is a candidate for election 
to Madhya Bharat Legislative Assembly from 
Dapalpur Constituency. He alleges that he 
belongs to the Scheduled Caste and is a candidate 
for one out of the two seats which is reserved 
for the members of that caste. The other ap¬ 
plication is made by Shri U. M. Trivedi of Nee- 
much. He is a candidate for election to the 
House of People from Mandsaur Constituency 
in Mhadhva Bharat. Both the petitioners com¬ 
plained that their nomination papers which 
were duly filed hav e been wrongly rejected by 
the Returning Officers concerned. The learned 
counsel for Mr. Trivedi contended that in re¬ 
jecting the nomination paper of his client the 
Returning Officer acted mala fide. The first of 
these applications was presented before a Di¬ 
vision Bench yesterday. As for obvious rea¬ 
sons it was a matter which required speedy 
disposal Mr. Justice Mehta and Mr. Justice 
Dixit who composed the Bench directed it to 
be fixed for hearing to-day. Mr. Trivedi’s ap¬ 
plication was presented only this afternoon. It 
was directed that as one of the questions which 
arose in both these applications was of general 
public importance, they should be heard by 
a Full Bench. This has been done accordingly. 


(2) It was considered proper to issue notice 
of the first of thes e applications to the Advocate 
General as one of the questions which came 
up for consideration related to the interpreta¬ 
tion of Article 329 of the Constitution. 

(3) W e entertained a doubt whether this 
Court has the jurisdiction to entertain these 
applications and grant the relief asked for in 
view of the provisions of Article 329 of • the 
Constitution. We have heard the learned coun¬ 
sel for the applicants and the Advocate Gene¬ 
ral and have come to the conclusion that as 
no election to either House of Parliament or 
to the House or either House of the Legislature 
of a State can be called in question except by 
an election petition presented to such autho¬ 
rity and in such manner as may be provided 
for by or under any Law made by the appro¬ 
priate Legislature, & Parliament has by enact¬ 
ing Representation of the People Act, 1951 made 
provision for dealing with all such matters 
this Court has no jurisdiction to entertain these 
applications. 

(4) In our opinion the word ‘election’ as us¬ 
ed in Article 329(b) of the Constitution of 
India should not be so interpreted as to con¬ 
fine it only to the result of an election but it 
covers the entire process whereof the declara¬ 
tion of a candidate as duly elected is the result. 

(5) The applications are therefore rejected. 

(6) We have dictated this short order in view 
of the desirability of giving a speedy decision 


in all such matters. We will give detailed rea¬ 
sons for the view taken by us later. 

(7) DIXIT, J.: In these two applications 
under Article 226 of the Constitution, the peti¬ 
tioners who are candidates seeking elections 
from two different constituencies in Madhya 
Bharat to the House of People and the Madhya 
Bharat State Legislative Assembly, challenge 
the decisions of the Returning Officers in reject¬ 
ing their nominations for elections. 

(8) The petitioner in Miscellaneous case 92 y 
of 51 is one Shankar Rao Masade. He states 
that as his name was omitted from the electo¬ 
ral roll, he made an application on 8-11-1951 
in accordance with Rule (20), (2) of the Repre¬ 
sentation of the People (Preparation of Electo¬ 
ral Rolls). Rules, 1950 to the Election Commis¬ 
sion for the inclusion of his name in the electo¬ 
ral roll for the constituency from which he 
sought election; that on 20-11-51 he presented 
to the Returning Officer for the Dapalpur Con¬ 
stituency of the Madhya Bharat Legislative As¬ 
sembly, a nomination form for his election to 
fill one of the seats which is reserved for the 
Scheduled Castes that the nomination was in 
the prescribed form accompanied by a receipt 
of the Election Commission of his application 
for the registration of his name in the electo¬ 
ral roll, and was in order, but the Returning 
Officer refused to accept the nomination paper 
on the ground that the petitioner’s name was 
not included in the electoral roll and returned 
it to the applicant, some two hours after its 
presentation with an endorsement thereon as 
to the date and time of the presentation. The 
petitioner prays that a direction in the nature 
of a writ of mandamus be issued to the Return- 
inf Officer to stay the proceedings in connec- * 
tion with the general election in the constitu¬ 
ency and accept the nomination form of the 
petitioner. 

(9) The applicant, in the other case Uma 
Shankar Trivedi sought election to the House 
of People from a constituency comprising of 
Mandsaur District and Jaora Tehsil of Ratlam 
District. His averment is that on 17-11-51 be¬ 
fore the appointed date and time, he presented 
to the Returning Officer for the constituency 
two nomination papers for his election to the 
House of People from that constituency; that 
on 23-11-51, that is, an the date fixed for the 
scrutiny of the nomination papers, the Return¬ 
ing Officer departing from the procedure he 
followed in the case of nomination papers of 
other candidates, considered the petitioners no¬ 
mination forms together instead of separately 
ana rejected both of them inter alia on the 
ground of misdescription of the constituency, 
saying that the constituency mentioned in the 
nomination papers is ‘Mandsaur’ whereas w 
should have been “ 6 Mandsaur M. B. . The 
petitioner alleges that the Returning Officer 
acted mala fide in rejecting his, nomination. 1 
he prays that the Returning Officer s orders 
accepting the nomination papers of all otner 
candidates and rejecting his nomination papers 
be quashed and the petitioner be declared to 
be duly and validly nominated. 

(10) The petition filed by Shankar Rao Ma¬ 
sade was first put up for hearing before a di¬ 
vision Bench consisting of my brother Mehta 
and myself. As the petition raised an import¬ 
ant question as to the jurisdiction of this Court 
to enquire into the correctness of th e oraer 
passed by the Returning Officer and as to the 
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interpretation of Article 329 of the Constitu¬ 
tion we issued a notice to the Advocate General 
and’directed that the papers be put up before 
my Lord the Chief Justice for the constitution 
of a Full Bench to hear the application. Accord¬ 
ingly, a Full Bench was constituted. While 
the hearing of this petition was on before be¬ 
fore* the Full Bench, AJr. Tr.ivedi presented his 
application. It was also heard by the Full 
Bench as it raised the same preliminary ques¬ 
tion. At the conclusion of the arguments of 
the learned Counsel for the petitioners and of 
the learned Advocate General, the Court deli¬ 
vered a brief order expressing the opinion that 
Article 329 of the Constitution barred the ju¬ 
risdiction of this Court to entertain the peti¬ 
tions and stating that detailed reasons for this 
conclusion would be given afterwards. Accord¬ 
ingly, I am now stating my reasons in this order. 

(11) The main question that arises for de¬ 
termination is whether in view of the provisions 
of Article 329 of the Constitution, this Court 
has the jurisdiction to entertain any applica¬ 
tion under Art. 226 challenging the order of a 
Returning Officer rejecting the nomination of 
a person seeking election. 

(12) In order to appreciate the precise ques¬ 
tion for determination and the contentions of 
the petitioners thereon, it seems to me neces¬ 
sary to refer to the relevant provisions of the 
Constitution and of the Representation of the 
People Act, 1951. 

(13) Part XV of the Constitution contains 
provisions relating to elections. Article 327 
gives to the Parliament the power to make pro¬ 
vision by law with respect to all matters relat¬ 
ing to, or in connection with elections to the 
Parliament or State Legislatures. Article 328 
empowers State Legislatures to make provision 
by law with respect to all matter relating to, 
or in connection with elections to State Legis- 
iatures in so far as provision in that behalf js 
not made by Parliament and subject to the pro¬ 
visions of the Constitution. Article 329 which 

as S w ? atedal t0 the quest * 0n be * ore us is 

' t?on^ UhStanding anything in th is Constitu- 

< a) the validity of any law relating to the 
delimitation of constituencies or th e allot- 

or P^ting to b U e C Va°d n e St under Ci Art m 32? 

tion^in any’ Court- be ^ 

<b) or tn eC tlr M t0 either House of Parliament 
r i he H ° USe or e, ther House of the 
Legislature of a State shall be called in 
question except by an election netiti^ 
presented such authority^ £ uS 
”“" er as , ma >’ be Prided for by „r 
LegSaulre.’ 3W by ,he Wriate 

"SSmTSS*(A rt 

ssfi WSrSZK 

or TfffJSSt £ 


either House of the Legislature of a State other 
than the State of Jammu and Kashmir and in¬ 
cludes a primary election”. 

(15) Section 17 requires that for the pur¬ 
pose of constituting the Legislative Assembly 
cf a State under the Constitution, the Governor 
or the Raj Pramukh as the case may be of the 
State shall, by one or more notification, call 
upon all the Assembly Constituencies to elect 
members in accordance with the provisions of 
the Act and of the rules and orders made there¬ 
under before the appointed date or dates. In 
exercise of the powers conferred by this sec¬ 
tion, the Raj Pramukh issued a notification 
(Notification No. 187 J. L. 226/51 published 
in the Extra-ordinary Gazette on 10-11-51) cal¬ 
ling upon the Legislative Assembly constituen¬ 
cies in this State to elect members before 15- 
2-52. 

(16) Section 30 of the Act provides that as 
soon as the notification calling upon a consti¬ 
tuency to elect a member or members is issued 
under the Act, the appropriate authority, which 
in the present case is the Raj Pramukh, shall, 
notify in the Gazette, the last date for making 
nominations; the date for the scrutiny of nomi¬ 
nation; the last date for the withdrawal of 
candidatures; and the date or dates on which 
a poll shall, if necessary, b e taken. According¬ 
ly, on 10-11-51, the Raj Pramukh issued a noti- 
fi «*V°n N °:„ 188 VIH-J L. 226/51 appointing, 

(a) the 20th November, 51 as the last date for 
making nominations. 

(b) 23-11-1951 as the date for scrutiny of 
nominations, and 

(c) 26-11-51 as the last date for the withdra- 
wal of candidatures. 

(17) Sections 32 and 33 of the Act deal with 

“i'; "°. n Vf iatl °n of candidates for election, and 

mfn? nt r atl0n ^nomination paper and require- 
ments for a valid nomination. 

Omlll Vr d6r S ' l 5 0f the Act - the Returning 

Officer, is required on receiving the nomina- 

Delivering the nomination paper of the date 

nX?nn and fi S ed for the scrutiny of nomi- 

thi°^ and t0 u nc L orse on the nomination paper 
the date on which and the hour at which it 
was delivered to him. 1 

(19) Section 36 of the Act lays down the Dro- 
cedure to be followed at the scrutkJy 0 f the 

lh<^mvp 0nS t and f glves t0 the Returning Office? 
th? refu f e any nomination on any of 
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tion petition calling in question any election 
may be presented in the prescribed form on 
one or more of the grounds specified in S. 100 
or 101 by any candidate or any elector, & the 
t^al of the petition shall be by an Election Tri¬ 
bunal constituted in accordance with S. 86 of 
th e Act. Cause (c) of sub-section 1 of S. 100 
lays down that if the Tribunal is of opinion: 
“that the result of the election has been mate¬ 
rially affected by the improper acceptance or 
rejection of any nomination,” 
the Tribunal shall declare the election to be 
wholly void. 

(22) Section 105 says that every order of the 
Tribunal made under the Act shall be final and 
conclusive. Section 170 of the Act reads as 
follows : 

“No Civil Court shall have jurisdiction to 
question the legality of any action taken or 
of any decision given by the Returning Officer 
or by any other person appointed under this 
Act in connection with an election.” 

(23) Mr. Ojha, learned Counsel appearing 
for the petitioner Shankar Rao Masade con¬ 
tended that under Ss. 33 and 35 of the Repre¬ 
sentation of the People Act 1951, the Returning 
Officer was bound to receive the nomination 
paper of the petitioner delivered to him and to 
inform him the dale, time and place fixed for the 
scrutiny of the nominations, and that he acted 
contrary to the provisions of these sections in 
returning it before the date fixed for the scru¬ 
tiny of the nominations to the petitioner on 
the ground that his name was not included in 
the electoral roll for the constituency. Mr. Ojha 
further, said that Art. 329 of the Constitution 
did not bar him from seeking redress under 
Art. 226 from this Court, as in asking this Court 
to issue a direction in the nature of a writ of 
mandamus to the Returning Officer to receive 
the petitioner’s nomination, he was not caiiing 
in question any election which is yet to be held. 
Mr. Rege’s contention on behalf of the petitioner 
Uma Shankar Trivedi is that under S. 36 (3) 
of the Representation of th e People Act. *h e Re¬ 
turning Officer should have considered separately 
th. two nomination papers filed by the peti¬ 
tioner and that in rejecting these nomination 
papers jointly on the grounds, he did, the Re¬ 
turning Officer acted male fide and deliberately 
misinterpreted perfectly clear provision of 
law with the object of depriving the peti¬ 
tioner of his lawful right to be nomi¬ 
nated to stand as a candidate in the 
election. Mr. Rege maintained that the right 
of being nominated as a candidate for election 
to the House of People is a right conferred by 
the Constitution and if that right is infringed, 
the petitioner is entitled to invoke the jurisdic¬ 
tion of this Court under Art. 226 to enforce 
that right. According to Mr. Rege, the word 
election in the expression “no election” as used 
in Art. 329 (b) means the actual act of choos¬ 
ing by the casting of votes of one or more per¬ 
sons from a number and that, therefore, Art. 329 
does not take away from the petitioner the re¬ 
medy provided by Art. 226 to enforce his right 
o 4 being nominated as a candidate for election 
to fill a seat in the constituency. 

(24) The learned Advocate-General argues 
that the term “election” as used in the begin¬ 
ning of Art. 329 (b) means the whole process 
whereby a candidate is returned and that as 
the Representation of the People Act, 1951, pres¬ 
cribes a procedure for the presentation of elec¬ 


tion petitions, and their trial by a tribunal con¬ 
stituted thereunder^ Art. 329 (b) completely 
shuts out the petitioners from challenging be¬ 
fore this Court by way of a petition under 
Art. 226, the orders of the Returning Officers 
rejecting their nomination papers. In the alter¬ 
native, it was further said by the learned Ad¬ 
vocate-General that even if this Court has juris¬ 
diction to interfere in the orders of a Return¬ 
ing Officer passed in the course of election a 
direction of the nature prayed for should not 
be issued by this Court as the petitioners have * 
the alternative remedy under the Representa¬ 
tion of the People Act, 1951, of attacking the 
orders cf the Returning Officers by presenting 
election petitions to the Election Commission. 

(25) On a careful consideration of Art. 329 
of the Constitution, of the provisions of the 
Representation of the People Act, 1951, and the 
arguments of the learned Counsel I do not find 
myself able to hold that this Court can under 
Art. 226 entertain and decide on merits any 
petition against an ordep of a Returning Officer 
rejecting a nomination paper. That the right 
of being nominated to stand as a candidate for 
election to the Parliament or to the State Legis¬ 
latures is a right conferred by the Constitution, 
ana subject to its provisions, cannot, I think 
admit of doubt. But before it follows that 
Art 226 gives a remedy for the infringement 
cf the right, we have to note whether the Con¬ 
stitution which creates this right, itself contains 
provisions for the setting up of a Tribunal 
for trying cases for the infringement of the 
right and for the exclusion of this Court’s juris¬ 
diction to deal under Art. 226 with such an in¬ 
fringement. If there are such provisions, 
then, clearly this Court can have no jurisdic- 2 
tion to entertain the present petitions. It is 
settled law that where a statute creates a right 
and provides for the constitution of a special 
Tribunal for determining questions as to that 
right and the special tribunal functions then 
except so far as otherwise expressly provided 
or necessarily implied, that tribunal’s jurisdic¬ 
tion to determine those questions is exclusive. 

As observed by Willes J., in 'WOLVERHAMP¬ 
TON NEW WATER WORKS CO. v. HAWKES- 
FOR\ (1859) 7 W R 464 : 

“There are three classes of cases in which a 
liability may be established founded upon 
statute. One is. where there was liability 
existing at common law, and that liability 
is affirmed by a statute whifch gives a special 
and peculiar form of remedy different from 
the remedy which existed at common law; 
there, unless the statute contains words which 
expressly or by necessary implication exclude 
the common law remedy, the party suing has 
his election to pursue either that or the sta- ^ 
tutory remedy. The second class of cases 
where the statute gives the right to sue mere¬ 
ly but provides no particular form of remedy* 
there the party can only proceed by action 
at common law. But there is a third class, 
viz. where a liability not existing at common 
law is created by the statute which at me 
same time gives a special and particular re¬ 
medy for enforcing it. The presented case 
falls within this latter Class, if any kabih j 
at all exists. Th e remedy provided by me 
statute must be followed, and it is not com¬ 
petent to the party to pursue the course aP" 
plicable to cases of the second class. The mrn 
given by the statute must be adopted an 
adhered to.” 
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by the Parliament in the exercise of the power rf fhpHiVh rvi?frt°nn aL 1I ])’ oking . tl } e Powers 
conferred under Art. 327. Part VI of this Act 1 But 

prescribes the procedure fbr the presentation of h~ve h had P nnherita^nn 0 * i *” 6 3 —’ 1 'Y? uld 
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in the trial, and specifies the grounds on which 5f'f nrl b f ^ I J? fuse ^ *° the Petitioners on the 

the tribunal may declare the election to be th f ykad a remedy under the Re- 
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wholly void, or declare the election of th e re- of tbe Peo ]> ] e Act, 1951. It is 

turned candidate to be void. Under this part ™ consolation and remedy to a person whose 
an election petition may be presented by anv V pap fif * h u S been ^property reject- 

candidate or any elector on one or more of ,. him . that ke must . let the election go 

tki. f»TAI Irwin ? f* _ a An a ... . C H 311H tHPll ll 3 if Cof OpMrt k.. ... _ 1--A*. 


ptwiLAVii iiid.y ue presented D> anv c a f^ u* , — **..^^11,7 icjcli- 

candidate or any elector on one or more of *° ! el A him , that . he must let the election go 
the sounds specified in Ss. 100 and 101 of the ^ n . liaVe ll . £et t aside by an election 

Act. One of the grounds stated in S. 100, (1), aiu?.? and 4 *J ave a fr e sh election ordered. It 

fn\ am ii. m. *t.. . • It Ohv mils that cii('K .1..i* . 


oi/tkmeu m o^. iuu diia iui ox tne __ j , ^ an ejetuun 

Act, One of the grounds stated in S. 100, (1), and ,“ ave a fresh election ordered. It 

(c) on which the Tribunal is authorised to de- ,L°i^ u US t h ?J s V ch J a Post-election remedy 
clare an election to be wholly void is that- I2JJ13 be ' vh °Uy inadequate. In seeking the 

“the result of the eleotioo h,s V ^ 


- - ^ *» *»v/**^ id Uldk . a» . .. ‘' VVikU, b uic 

lffected Ul bv° f th he - election has been mater iaUy Act. the person ^voufd^nwess'arU^ b^f p^to 
sd by the improper acceptance or re- trouble and expense and if he suederk hZ 
jeclion of any nomination.” would be requirS to nA the 6 pros^cf of a 

» fil 0 u 0t r v ead the words “the result of the elec- dfffons aJtoge ‘ he i‘ different con- 

hon has been materially affected” a s giving to ( 28 ) r.i2 h an a ? a / ot fresh candidates. 
1hr> Tribunal nn finHmff «k A .... _* . v^o) l^camed cotmspl fnr nniu:_ , 
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JgLjSSn f i mp f° pe 4 rly rejected - that it was so Sn contention • ° Constitution. Their 
Sll e .:^ om ^ declare whether by 1 th ' 1 the word “election” 
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The scheme of the Act L ^ DOt ^ bject ch oosing speciSly bv ^ some act ol 

Tribunal for the trial of^eWfW, ^ a , s PCcial election shaH Seabed °/nf‘ T ° 11181 

S^saasSSSPs ssw*Sf@E>» 

,L th ?^P^entat^ 0 f the Peont a°£ ‘SSL 1 ?? tad - 15 not directed against thp nmv\1 n :5.« a ! 


that Wh r2s e ult Pro ^abf Se 

“• 2 " %:&. a srai ssa & * 


102 Madhya Bharat Shankar Rao v. State of Madhya Bharat (FB) (Dixit J.) A. I. R. 


election where a person is declared as duly 
elected to fill a seat without a poll being taken. 

(29) It is stated in Halsbury's "Law oi Eng¬ 
land” Vol. 12 (Hailsham Edition) at pages, 232, 
237 and 238 that 

"the first step towards an election of a mem¬ 
ber of the Parliament is the issue of a writ 
out of the Crown Office in Chancery .... it 
is a question of fact in each case when an 
election begins in such a way as to make a 
party concerned responsible for breaches of 
election law, the test being whether the con¬ 
test is “reasonably imminent”. Neither the 
issue of a writ nor the publication of the 
Notice of election can be looked to as fixing 
a date when an election begins from this 
point of view.” 

It seems to me that the meaning of the term 
"election” as used in Art. 329 (b) must, there¬ 
fore, be determined on a consideration of the 
whole procedure whereby a person is elected 
to the Parliament or to a State Legislature in 
accordance with the provisions of the Repre¬ 
sentation of the People Act, 1951. The eilect 
of these provisions is that the election is held 
in the case of a Stat e Legislative Assembly in 
pursuance of the notification or notifications 
issued under S. 17 of the Act by Raj Pramukh 
or the Governor, as the case may be, for the 
constitution of the Assembly. After the issue 
of this notification, dates for the filing of nomi¬ 
nation' papers, for their scrutiny and for the 
withdrawal of candidatures are fixed under 
S. 30. Nomination papers of candidates for 
election are then presented to the Returning 
Officers; they ar e scrutinised and after scrutiny, 
a list of valid nominations is published in 
the prescribed manner. Thereafter, if the 
number of candidates duly nominated is more 
than the number of seats to be filled, a poll is 
taken, if the number of candidates is equal to 
the number of seats to be filled, the candidates 
are declared to be duly elected to fill those seats 
without a poll being taken; & if th e number 
of candidates is less than the number of seats 
to be filled, the procedure laid down in S. 53(3) 
or the Act is followed. The next step when a 
poll is taken is the counting of votes and when 
the counting is completed, the Returning Officer 
declares the result of the election and makes a 
report of the result in the manner provided by 
the Act. Lastly, the results of the election are 
published in accordance with S. 74 of the Act. 
A close examination of these provisions leads 
me to the conclusion that from the point of 
view of the question before us, the election 
commences when a nomination paper of the 
person seeking election is presented to the Re¬ 
turning Officer and ends when the Returning 
Officer declares the result of the election. The 
act of the Returning Officer, therefore, in re¬ 
fusing to receive a nomination paper, or in 
accepting or rejecting a nomination paper after 
scrutiny is clearly a matter which forms a part 
iof the election. 

(30) During the course of his arguments 
Mr. Ojha drew our attention to the difference 
in the wording of Art. 329 (b) on the one hand 
and Arts. 327 and 323 on the other and sought 
to emphasise the point that inasmuch as in Arts. 
327 and 328, the words “with respect to all 
matters relating to, or in connection with the 
election” have been used to enlarge the field of 
legislation of the Parliament and the State 
Legislatures, the word “election as used in these 


Articles and Art. 329(b) can only be taken as 
bearing the meaning contended by him. This 
argument cannot be accepted. I do not propose 
to enter into an examination of the meaning 
and scope of the word “election” as used in 
Arts. 327 and 328 or in item 72 of list I and in 
item 37 of list II of the seventh schedule. But 
it seems to me necessary to point out that the 
object of Arts 327 and 328 and the use of the 
words therein, namely, “with respect to all mat¬ 
ters relating to, or in connection with the elec¬ 
tions” is to enlarge the scope of the powers of 
Legislation of the Parliament and the State 
Legislatures beyond the limits expressed in Art. 
24(> of the Constitution which gives to the Par¬ 
liament the power, to make laws with respect 
to matters enumerated in list I and to the State 
Legislatures with respect to matters enumerated 
in List II. The necessity for the use of the 
words referred to above in Arts. 327 and 328 
becomes obvious when one remembers the ob¬ 
servations of Sulaiman J., in ‘UNITED PROVIN¬ 
CES v. ATIQA BEGAM’. AIR (28) 1941 F C 
16, that the words “with respect to” as used in 

5 100 of the Government of India Act, 1935 

are not necessarily the exact equivalent of ‘re¬ 
lating to' or ‘connected with’. These words 
may not include a case where the subject of 
legislation is only remote related or very in¬ 
directly connected with the matters mentioned 
in the categories. An act may principally be 
with respect to some other subject and yet it 
may incidentally relate to one under considera¬ 
tion. The mere fact that there is a slight, re¬ 
mote or indirect relation or connection, would 
not be sufficient to answer the affirmative the 
question whether it is with respect to such sub¬ 
ject. It is not enough that it should be in its 
working somehow overreach that subject. It 
has to be seen whether it appertains to such 
matters substantially and directly, and not only 
whether it should in actual operation affect any 
such matter in an indirect way”. I do not 
think that the words “with respect to all matters 
relating to, or in connection with” used in Arts. 
327 and 328 can be taken to have been used 
because the meaning of ‘election’ is restricted 
to the result of the election or to the actual 
casting of votes. „ . 

(31) In my view, the term “election as used 
in Art. 329(b) seems to cover the whole proce-, 
dure that takes place after the issue of a non j 
fication calling upon the constituencies C( ? nce ^j 
ed to elect members in accordance with the pro- 1 
visions of the Representation of the People Act, 
1951, and whereby a person is returned whether 
or not it be found necessary to take a poll- _j 
follows, therefore, that the refusal of a Retur “’ 
ing Officer to receive a nomination paper, on 
to accept or reject a nomination paper ait l 
scrutiny is a matter in the course of an el -J 
tion and this Court has no jurisdiction to erne-| 
tair the petitions challenging th e acts done ' 
the Returning Officers in the present two casei. 

(32) Indeed, to hold otherwise is.to ignore 
all the difficulties and anomalies arising_ out m 
a conflict of jurisdiction between the High 

6 the Special Tribunals contemplated W 

Constitution and the Representation °* , 

People Act, 1951, to enquire into ana « 
termine election disputes. I find it 

to believe that the farmers of the Constitution 
and the Parliament while contemplating 
special tribunal should be seized of al . 
regarding elections, intended that “} 

Court should also have concurrent junsdic 


!!L\he Tribunal. U they wgW nrtto bar 
the jurisdiction of a is diction to the 

su* & jssjst &&■ a 

jssf-s*!? tsr«i?s c b“= 

jurisdiction with the Court was 

^^^e^concurr/nt jurisdiction, one would ^iave 

ing these difficulties. 

mi It may be mentioned that the device 

cf having ejection disputes determined by 

wrial Tribunals to the exclusion of High 
Courts* and other Civil Courts is no-a ne^vor 
special feature in our Country. It existed 
der the Government of India Act, 
toe subsequent Act of 1935. W country, 
tnp Courts decline to make an order in the na 
t5?e of a writ of mandamus for the Jioldmg of 
a Parliamentary election or m relation to any 
dispute regarding the election on the ground that 
it would constitute an intrusion under the Cons 
titution of the country upon the ttmcUons and 
privileges of the Legislature °« th at countg. 
(See ‘WILLIAM TEMPLE v. BULMER, 
(1943) Canada L R (S C) 265, in England an 
election to the House of Commons can be 
challenged under the Parliamentary Eiections 
Act, 1868, by presenting a petition to the Kings 
Bench Division of the High Court of Justice. 
The trial of the petition is conducted by two 
Judges of the High Court. The^determination 
of the Court is reported to the Speaker and is 
entered upon the journals of the House of Com¬ 
mons. This method has obviously been adopted 
to preserve the matter of election disputes as 
a privilege of the House and at the same tune 
to avoid the adjudication of election petitions 
by a House susceptible to party passions. Into 
the reasons which impellel the framers of our 
Constitution and the Parliament to exclude the 
jurisdiction of Courts in relation to elections, 
it is purposeless to enter here. They have in 
their wisdom provided a special procedure and 
tribunals for the determination of election dis¬ 
putes. It is not the business of this Court to 
improve the provisions giving the special reme¬ 
dy but only to interpret and apply them. In 
making th e above observations and in holding 
that this Court has no jurisdiction to entertain 
these petitions, I wish to guard myself against 
being understood as expressing any opinion on 
the question whether a decision of the election 
tribunal or any proceedings of the tribunal 
could be challenged before this Court by way 
of a petition under Art. 226 or 227. Th e ques¬ 
tion may have to be decided at the proper time 
when it comes before this Court, and I reserve 
my opinion thereon. 
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ot to bat rejected1 U 

> urt to ti 24 

m easier the jurisdiction confe d contention. I have 
such an There is no substance in i » of a Return¬ 

ee Con- already pointed out that t e ^ paper 

ilties that ing Officer to as its rejection after 

:oncurrent much a p f t rt JLV n0 difference whether a no¬ 
better be scrutiny. » n0 ™ d b the Returning 

Court was mmahon P ap . , bv him after scrutiny- In 
-ould have Officer or re j® c l® reJ ected To my mind, the 
n and the either case, it s rejec whethej . the Returning 

l. concern- ggstwn^ J c Sled to exercise the jurisdiction 
om . ce , r .** ?,im hv law or has erroneously exer- 
the d H eV h Ce c£d that jurisdiction It is wgther tffis Court 

m S e Hi b g y h action 1 o/ decision 
a new or who fails to carry out his statutory obligations, 
ixisted un- howeV er arbitrary and despotic the order or 
1915, and decisio n may be. As I have sa'd befoie the 

-countries, constitution and the Representation of the People 

in the na- Act 1951 provide a remedy against such ac- 
holding of ti ons ab d the decisions of the Returning Officers 
ion to any by way 0 f an election petition after the elec- 
round that tjon , s 0 ver. . 

: the Cons- p or a bove reasons, I am constrained 

tctions and '•> that our jurisdiction to entertain these 

RmMEE?' petnrons is excluded. I use the word ‘ constram- 
BULMER, deliberately, because I appreciate the feel- 
ngland, an . and the disappointment of the petitioners 
nS Tp, caI ?- be in being required to wait until the elections 
arc over for seeking redress of their grievances 
the Kmg s g u * on a reasonable construction of Art. 329(b) 

u and of the relevant provisions of the Represen- 

ed by two tat - of the p eo pl e Act, to carry into effect 
termination ^ ^ intention 0 f the framers of the Cra- 

ffier and is stitu [ ion ^d 0 j the Parliament, the conclusion 

adopted cannot be any other than We haVe already 
HicnutPc reached. 

sake time (36) The petitions must, therefore, be dis- 
m petitions missed. In view of the nature and importance 
ssions Into of the points raised by the petitions, there 
tiers of our should be, in my opinion, no order as to costs 
exclude the in these petitions. 

o elections, (37) KAUL C. J.: I agree and have nothing 
ey hav e in to add. 

jcedure and ( 33 ) MEHTA J.: I entirely agree with my 
election dis- i ear ned brother Dixit J. 

js Court to £ g.D. Petitions dismissed. 
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REGE J. 

State v . Hiralal Gangaram , Opponent. 

Misc. Criminal Case No. 133 of 1949, D/- 
7-10-1949. 


(34) There remains one contention advanced 
on behalf of the applicant Masade, which I 
must notice, before concluding this judgment. 
Learned Counsel appearing for Masade said that 
the refusal to receive the nomination paper of 
the petitioner was not a part of the election, 
as in doing so the Returning Officer failed to 
exercise the jurisdiction vested in him by S. 33 
ot the Representation of the People Act, 1951. 
According to the learned Counsel, the position 
jrould have been different if the Returning 
Officer had received the nomination paper and 


Criminal P. C. (1898), Ss. 207, 213 — Comit- 
tal proceedings — Inordinate delay. 

The trial or enquiry preliminary to commit¬ 
ment loses its importance by inordinate delay 
in the proceedings and a large number of ad¬ 
journments by reason of want of time indicate 
inefficiency and want of control over the work . 
It ought not to be difficult for the Presiding 
Officer of the Court , to get through the work 
so that parties may not be put to unnecessary 
inconvenience and expenses and in criminal 
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cases in particular , the evidence being mostly 
oral and subject to loss of weight by lapse of 
time the Presiding Officer must be astute to see 
that the proceedings are finished without un¬ 
reasonable delay. (Para 1) 

Anno: Cr. P. C., S. 207 N. 1, S. 213, N. 18. 


^iscqucjuiy 4l( 11JU oi uc u«ii; 

to the Sessions Judge Rutlam. 


-—— • 




(4) I order accordingly. 
G.M.J. 


Order accordingly. 


Public Prosecutor, for the State. 

ORDER: The opponent was put up before 
the District and Sessions Judge, Mandsour on 
an accusation of murder under S. 292 of the 
Gwalior, Tajirat. The proceedings preliminary 
to commitment which commenced on 24-6-1948 
were closed so far as the prosecution was con¬ 
cerned on 25-1-1949. after a number of unne¬ 
cessary adjournments several of which were on 
the ground of want of time. 1 would observe 
that the trial or enquiry in a case of this kind 
looses its importance by inordiante delay in the 
proceedings and a large number of adjourn¬ 
ments by reason of want of time indicate in¬ 
efficiency and want of control over the work. 
It ought not to be ciitlicult for the Presiding 
Officer of the Court, to fix work in such quantity 
as will reasonably enable him to get through 
it so that parties may not be put to unnecessary 
inconvenience and expense and in criminal 
cases in particular the evidence being nfcfetly 
oral and subject to loss of weight by lapse*of 
time, the Presiding Officer must be astute to 
see that the proceedings are finished without 
unreasonable delay. 

(2) On 8-9-1948, all the evidence for the prose¬ 
cution was over and at the instance of the pro¬ 
secution the case was fixed for the production of 
the report of the Chemical Analyser on 13-9-48. 
Another adjournment was sought on that day 
and this was granted. On the same day, the ac¬ 
cused was released on bail. The ofTence being 
one punishable with death or transportation 
for life reasons should have been given for the 
release; but none appear on the record. The 
case made no progress thereafter till 25-1-1949 
when the accused was examined and called on 
to tender evidence on his behalf on 11-3-1949; 
and the case was again adjourned to 11-4-1949. 
The proceedings of that date are “File put up 
after holiday. Put up on 15-5-1949.” The 15th 
was a holiday the file came up on the 16th of 
May and was ordered to be put up on 11-6-1949. 
The accused was absent on the 11th of June 
1949 and the case was fixed for arguments on 
20-6-1949. Eventually, the order of commitment 
was made on 27-6-1949. All this is deplorable. 

(3) At the date of the ofTence, the village 
wher e the alleged offence took place was within 
the jurisdiction of Mandsour District. After 
the integration in the Madhya Bharat the vil¬ 
lage was put in the Rutlam District. On 28-3- 
1949 an order was published in the Gazette that 
cases, pending in a Court the jurisdiction in 
which is transferred to another Court should 
be transferred to the latter Court. It is obvious 
that the Magistrate at Mandsour had jurisdic¬ 
tion to take cognisance of the offence since the 
village was then within his charge and the sub¬ 
sequent change could not oust his jurisdiction. 
The transfer of the village to the Rutlam Dis¬ 
trict considered with Notification regarding the 
venue of the trial would however invest the 
Sessions Court at Rutlam with the power to 
try th e case & it would be proper to hold that 
the case was at the time of the commitment 
pending in the Mandsour Sessions Division. 
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SANGHI J. ? 

Radhakishan and another , * .Appellants v 
Keshrimal Hiralal , Respondent. 

Second Appeal No. 227 of 1949 D/- 21-11-1949. 

Civil P.C. (1908), S. 47 and O. 23 R. 3 — 
Compromise decree — Execution — Decree 
held inexecutable. 

A compromise decree passed in a suit for 
ejectment of a tenant provided that the tenant 
should give vacant possession of the house by 
31-8-1947 i.e. with one month and two days of 
the decree and if he did not do so he would 
be liable to pay from that date Rs . 50/- per 
month as damages (mesne-profits). 

Held on construction of th e decree that the 
tenant was to have cl month's time in which 
to make his mind whether to quit or stay on 
the premises at the enhanced rent which was 
disguised in the name of damages. The de¬ 
cree was therefore inexecutable by way of 
ejectment. (Para 2) 

Anno: C.P.C, S. 47 N. 33 pt. 14; -O. 23 R. 3 
N. 27. 

Ncvaskar , for Appellants; N. P. Gupta and 
M. N. Gupta , for Respondent. 

Case referred to. 

C07) 31 Bom 15: (8 Bom L R 813) (Pr 2) 

JUDGMENT: The appellant is the land¬ 
lord & th e respondent is his tenant. The ap¬ 
pellant instituted a suit to eject the respondent 
from the house occupied by him and his sub¬ 
tenants. The rent was Rs. 15 per month. The 
suit was compromised and a decree in terms of 
the compromise was passed. It was provided 
by the compromise that the tenant-respondent 
should give vacant possession of the house by 
31 August, 1947, and, if he did not he would 
be liable to pay from that date ( 3?|Vr ) 

Rs. 50/- per month as damages (mesne pro¬ 
fits). This was on 29th July, 1947. On 3rd Sep¬ 
tember, 1947, appellant made an application for 
the execution of the decree. The relief sought 
was possession of the house. The learned Mun- 
siff held that under the compromise the ap¬ 
pellant was not entitled to enforce delivery of 
possession, he could only claim the mesne pro¬ 
fits. On appeal the District Judge was of the 
same opinion. Hence this second appeal. 

(2) The learned counsel for the appellant > 
submitted that the decree of a Court should 
not B e so construed as to render it inexecutable. 
The decree is in terms of the compromise and 
it is the compromise which has to be interpret¬ 
ed not the decree. There is the Rent Control 
Order in force in the city of Indore, since .1943, 
and tenants cannot be ejected unless they are 
not ready and willing to pay the rent. This plea 
had been taken by the respondent. The ques¬ 
tion is whether the compromise should be un¬ 
derstood as giving the option to the tenant to 
quit The house or remain therein paying a rent 
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of Rs. 50/- instead of the original rent of 
Rs 15/- or that the house was to be vacated by 
31st August 1947, and that the Rs. 50/- per 
month was to be the measure of the mesne pro¬ 
fits for the time that might elapse before pos¬ 
session was actually obtained. The compromise 
is entered into on 29th July 1947 and the tenant 
is to quit by 31st August, 1947 that is, within 
one month and two days and if he unlawfully 
remains after this date he is to pay Rs. 50/- 
as damages for the period of unlawful occupa¬ 
tion. I am of the opinion that what was meant 
was that the tenant was to have a month’s 
time in which to make up his mind whether to 
quit or stay on the premises at the enhanced 
rate of rent. The significant word in the ag¬ 
reement is th e word indefinite ' 3TPT ’ that is 
‘thereafter.’ If the period in between th e date 
fixed and the date of obtaining actual posses¬ 
sion was meant, it would have been so stated. 
The learned counsel for the appellant submit-* 
ted that the compromise were construed against 
him, he would for all time be debarred from 
ejecting the respondent. I do not think so. 
The respondent continues under the agreement, 
to be appellant’s tenant from 1st September, 
1947 at a monthly rent of Rs. 50/- per month. 

The use of word gWHI (damages 

or mesne profits) is merely a disguise to hide 
the fact of enhanced rent. I am of the opinion 
that in the decree is embodied the agreement 
of the parties and it is inexecutable. The ag¬ 
reement is but an instance of the frantic efforts 
made by landlords to evade the operation of 
a severe law. The contract gains no strength 
by being embodied in a decree: ‘Krishnabai v 
Hari’, 31 Bom. 15. 

(3) The appeal is dismissed with costs. 

Appeal dismissed. 
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SH1NDE AND DIXIT JJ. 

Mrs- Lilawati Mutatkar, Petitioner v. State 
of Madhya Bharat. 

Civil Misc. Appln. No. 94 of 1951, D/- 5-2- 
1952 . 

A (a ,\, Constitutiori of India ’ Art. 226, Art. 810, 
Art 311 and Art. 309 Proviso — Ciuil Service 
punishment and Appeal ) Rules, 1950, R 8 — 
Ciml Servant — Dismissal of — Mandamus to 
compel retns:atement does not lie. 

It is clear from Art. 310 that persons employ¬ 
ed tn the service of the State, are engaged on the 
express statutory condition that they hold their 
employment at the pleasure of the President or 
the Covemor or the Raj Pramukh, as the case 
and J hat the V can b e dismissed, re- 

th7st d n,%, Teduced t n rank at th * Pleasure of 
Si the Station im- 

311riJ, V 311 ‘ U must be that Art. 

JJ 1 does not m any way, alter or affect the prin- 

San7%S ed % AT J J 10 that a OoSJES 

UTing the pIeasur e of the 
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be : onl V ^Poses certain 

t ^ !* f Z e dism “ sal 07 remova l 

of t k w v f/ /ected - 11 « the breach 

cine of oblt O att °ns that affords a 
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to complain that his employment has been 
wrongly terminated. If in the termination of his 
employment, there is no contravention of Art. 
311, the High Court would have no jurisdiction 
to quash the order terminating the services. 

(Para 6) 

The (Madhya Bharat) Civil Service (Punish¬ 
ment and Appeal) Rules, 1950 , which prescribe 
the conditions of the service, that is to say, the 
circumstances and the manner in which the em¬ 
ployment of a Civil Servant can be terminated 
though framed by the Raj Pramukh under the 
power conferred by the proviso to Art. 309 of 
the Constitution, do not in any way abridge or. 
control the power of the President or the Gover¬ 
nor or Raj Pramukh to dismiss at pleasure a 
Civil Servant. These rules are merely adminis¬ 
trative rules for the guidance of officers of the 
Government in the imposition of penalties and 
in the conduct of departmental inquiries against 
Government servants. The dismissal, removal 
or reduction in rank of a Civil servant in viola¬ 
tion of the Rules would not by itself entitle him 
to come to the High Court but would leav e 
him to appeal to tn e administrative authorities. 
It is only a breach of Art. 311 that furnishes to 
a Civil Servant adversely affected to com e to 
the High Court or to approach a Civil Court for, 
redress ■ (Para 6 ) 

As there is no statutory obligation on the State 

to retain the petitioner in the service, an order in 

the nature of a mandamus cannot clearly be 
issued to the State to reinstate him. A manda~ 
mus cannot be issued to compel an appointment 
in the office held at pleasure. (1892) 2 Q B 21 

Rel • 0,t - (Para 7) 

Even if it is assumed that in the termination 
of the ■petitioner's services, Art. 311(2 ) of the 
Constitution had not been complied with, on that 
ground alone the High Court would not be lustifi. 
ed in giving to the applicant the remedy by a 
mandamus. For, a mandamus is not granted un- 
tess it clearly appears that it will be effectual If 
the State had sufficient cause to remove the 
* TOm serv J? e > would, undoubtedly, 
S com Vlying With the pro- 

Art - 311(2 >' if the Court orders the 
htate by mandamus to reinstate him in the 
office and thus the State would render the 

Thl r JZit; he ™ tUTe ° f ? mandamu * inoperative. 

T ca J nn ?J clearl V he granted a man- 
JT 4 * he 0rder °f ‘he Government 
hTwZnT'J'* se ™ ,cea though the order may 
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missal, removal or reduction of a Civil servant 
is an administrative order. There is nothing in 
the language of these articles to suggest that in 
making such an order the competent authority 
is obliged to act judicially. These articles re¬ 
cognise the principle that a Civil Servant holds 
his employment at the pleasure of the President, 
Governor , or the Raj Pramukh, as the case may 
be, and they may put an end to the employment 
at any time for any reason stated or unstated, 
if in their opinion the continued employment of 
the Civil servant is detrimental to the interests 
of the State and the service. It is, no doubt, 
true that Art. 311(2) prohibits the dismissal 
removal or reduction of a Civil servant until he 
has been given a reasonable opportunity of show¬ 
ing cause against the action proposed to be taken 
in regard to him. But this provision of “a rea¬ 
sonable opportunity of showing cause against the 
action proposed to be taken in regard to him" 
cannot be treated as a condition imposing a 
quasi-judicial duty on the competent autho¬ 
rity in passing an order of dismissal, removal 
or reduction of a Civil Servant. (Para 16) 

Nor does the fact that R. 8 of the Madhya 
Bharat Civil Services (Punishment and Appeal) 
Rides, 1950 contemplates an inquiry into such 
of the allegations as are not admitted by the 
Civil servant and entitles him to cross-examine 
witnesses, and to lead his own evidence, im¬ 
port an obligation of acting quasi-judicialUy in 
the making of an order for the dismissal, re¬ 
moval, or reduction of the Civil servant. 

(Para 18) 

Apart from the fact that the enquiry 
into allegations denied by the civil ser¬ 
vant is optional with the authority, 
Rule 8 does not cost on the authority 
the duty to call evidence before the inquiry and 
justify the charges against the Civil Servant 
and prove them. The rule simply gives an 
opportunity to the civil servant to state his ob¬ 
jections and call such evidence as he might be 
advised. (Para 18) 

All service under the State being public ser¬ 
vice and for the public benefit, in making a 
decision, about the removal, dismissal, or re¬ 
duction of a Civil Servant the authority must 
obviously be guided by its own views as to what 
is expedient in the interests of the State and the 
Service. The authority can base its opinion on 
whatever material it may think fit. This can¬ 
not be affected by the fact that the authority 
decides to hold an inquiry. Th e object of such 
an inquiry can only be to clear matters upon 
which the authority may like to be better in¬ 
formed. The inquiry cannot bind the discretion 
of the authority os to the material on which it 
may take action although it may have some 
bearing on the question of bona fides. (Para 19 ) 

It is entirely erroneous to say that an order 
is quasi-judicial because it can be reviewed or 
is appealable. An administrative order can be 
subject to review or appeal by the appropriate 
administrative authority in much the same way 
as a judicial order, is by judicial authorities. It 
is impossible to suggest that the nature of an 
order which is purely administrative and of the 
proceedings leading to it, is entirely changed 
when it comes up before the reviewing or the 
appellate authority. (Para II) 


In this view, an order terminating the services 
of a Civil Servant, cannot be quashed on certio¬ 
rari. No other form of remedy under Art. 226 
can be granted for the purpose of reviewing or 
avoiding the order of termination of his ser¬ 
vices. A mere declaratory relief that the removal 
of the applicant from service was illegal can¬ 
not be given under Art. 226. (Para 22) 

Ordinarily the power under Art. 226 should 
not be exercised by the High Court if the peti¬ 
tioner has other convenient or adequate remedy .) 
The burden lies on the applicant to show that 
he has no other specific and adequate legal 
remedy. (Paras 27 and 28) 

The question whether the applicant has been 
given a reasonable opportunity of showing cause 
as required by Art. 311(2) is a question of fact 
or a question of law arising out of interpretation 
of facts proved. As the applicant's right to come 
to the High Court depends on certain facts which 
have to be proved the remedy under Art. 226 of 
the Constitution, would be inappropriate. For 
the High Court cannot clearly enter into an in¬ 
vestigation of the facts on which the petitioner 
bases his claim. They can conveniently be proved 
by the petitioner in a regular suit in a civil 
Court having the jurisdiction. In certiorari pro¬ 
ceedings, the Court only considers the question 
whether the order which is challerged is 
on the face of it and on the material 
as it appears on the record returned 
and brought into the Court, was mad e 
by the authority acting within its jurisdic¬ 
tion. If, therefore, there is a dispute as to the 
facts constituting the material on the record, it 
cannot be said that th e error, if any, in the order 
appears on the record. (Para 29) 

Anno: C. P. C., App. Ill; Constitution of 
India, Art. 226 N. 7, 8, 13. 

Homi Daji, for Applicant; K. A v Chitale, 
Advocate-General, for the State. 
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writ in the nature of mandamus, the petitioner mus is not competent as final orders have al- 
Mrs Lilawati Mutatkar states that from 18-5-49 ready been passed by the Government against 


Mrs. Lilawati Mutatkar states tnat jrom reaay Deen passea uy uie wvcimncm 

until 5-8-50, she was employed as a stenographer the petitioner; thirdly, that the petitioner has 
in the Health Ministry of the Madhya Bharat efficacious remedy by way of a suit; fourthly, 
State and was working as a stenographer to the that for the alleged wrongful termination of her 
Deputy Secretary, Police; that on 5-8-50 she was services, the petitioner cannot invoke the aid 
suddenly suspended pending a departmental in- of Art. 226 for a relief of damages or for a de- 
quiry into her conduct and that on 6-11-50 she claration that the order terminating her services 
was served with a notice intimating to her the is void and lastly that the petitioner’s complaint 
result of the inquiry & asking her to state with- that she was not aware of the charges against 
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result of the inquiry & asking her to state with- that she was not aware of tjr 

in four days whether she accepted or denied her is not true; that she was 

X the accuracy of the allegation against her, name- -duly appraised of th e main allegation against 

ly that she had contravened rule 21 ( 1 ) of the her and to the extent to which the disclosure 

Government Servant’s Conduct Rules by asso- of the material on the record against her could 
dating herself with persons engaged in subver- be made consistently with the interest of the 
sive activities; that on 13-11-50 she made a security of the State,” 


representation to the Deputy Secretary Police _. ^ 

Department denying th e allegations and request- and that lhe 01 p T assed against the petitioner 
ing him to furnish her with the details of the “f. 13 J, n Presenting this affidavit 

charges against her, but no such details were . Ad Y ocate _ General stated 

given to her and that on 18-11-50 th e Chief that “ th e event of this Court finding it neces- 
Secretary of the Madhya Bharat Government sai ? ( ; 0 enter into an examination of the facts 
sent her a memo terminating her services “on the de . s °* Procedure adopted by the 
account of her undesirable antecedents and Government m making the order of the termina- 
association with persons engaged in subversive ui? 1 u • petitioners services. Government 
activities”. The petitioner proceeds to say that s ?°l“ d given leave to file a further affidavit 
subsequently on 4-12-50 she applied for a review 01 . e 0f T ,car who. actually conducted the in- 
of the order terminating her services; the review ?u iry J^amst the petitioner. It was said that 
petition was rejected and she was informed ! bls a ™ davi t could not be filed immediately as 
that as her case was covered by proviso (3) l he co J\ cern ed was on training outside 

to R. 8 of the Madhya Bharat Civil Services £? a .9 hya Bharat State. The submission of 
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appealed to the Chief Minister against the order * be Madhya Bharat Civil Services 

of the Chief Secretary terminating her services a ? d A PP eal >. R V les - 19 50 and of 

and that whil e this appeal was pending she Arl ‘ ?. * Constitution had not been 

was informed that there was a typing error in co . mpbed with and consequently the order ter- 
’the letter dated 20-1-50 of the Under-Secretary ™ nat mg the petitioner’s services is wrongful. 
Appointment Department communicating to her ?. nd H* tra vires the State Government. 

th e rejection of the review petition on the 3jI p ° inted out that under the aforesaid 

ground that her case was covered by proviso ( 3 ) 8 \ no °i* der of dismissal, removal or reduc- 

l ° i the Madhya Bharat Civil Services ll0n . ln rank can be passed on a member of the 

Rules, 1950 and that in fact her case was cover- service other than an order based on facts 

«? n , by ? r ° ( V u S ? ft? l .° R '. 8 ‘ The Petitioner’s com- °“ nd Ko „ pr0ve by a criminal Court, unless he 
pJamt is that the inquiry following her suspen- bas be? 1 } informed in writing of the grounds 
sion was held in her absence; that at no time ™ hich R is Proposed to tak e action, and 
i vas *b® informed of the concrete charges against ^ a f b ^? n afforded an adequate opportunity of 
St ffiLSS . on . which ** were being f d h i. ending himself. This ru] e further provides 


the termination of her services was the punish- 
ment proved against her and further that 
she was never given a reasonable opportunity 

mif aUse w !* y the Punishment of ter¬ 
mination of her services should not be imposed. 
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quiry, a definite conclusion is reached as to the 
charges and the actual punishment is provi¬ 
sionally decided upon, and then as required by 
R. 8 (4) of the Civil Services (Punishment and 
Appeal) Rules and Art. 311 (2) of the Consti¬ 
tution, the Government servant is given a 
reasonable opportunity of showing cause against 
the action proposed to be taken in regard to 
him, that an order of dismissal or removal or 
reduction in rank can be passed. The substan¬ 
tial matter of complaint against the order dated 
18-11-50 of the Chief Secretary terminating the 
petitioner’s services is that in conducting the 
inquiry which led to that order and in making 
the order, the Deputy Secretary and the Chief 
Secretary did not regard themselves, as it was 
said, they should have done, as persons exer¬ 
cising quasi-judicial functions and they did not 
communicate to the petitioner the material sus¬ 
pected to be against her and did not give her 
a real and effective opportunity of disproving 
allegations made against her, or of showing 
cause why the punishment of terminating her 
services should not be imposed. Learned Coun¬ 
sel for the petitioner stated that the depart¬ 
mental inquiry was held in the absence of the 
petitioner, and argued that it was not sufficient 
compliance of the provisions of Art. 311 (2) and 
R. 8 of th e Civil Service Rules to tell the peti¬ 
tioner that the ex parte inquiry showed that 
she had contravened R. 21 of the Government 
Servant Conduct Rules associating herself with 
persons Engaged in subversive activities and that 
consequently she was liable to have her ser¬ 
vices terminated, and then asking her to state 
within four days whether she accepted or de¬ 
nied the accuracy of these allegations. It was 
further contended that after the commencement 
of an inquiry under R. 8 (1), the Raj Pramukh 
could not direct under proviso (c) to this clause, 
that in the interest of the security of the State, 
it was not expedient to give to the petitioner 
a reasonable opportunity of showing cause or 
of defending herself and that in any case the 
communication to the petitioner while the ap¬ 
peal was pending before the Chief Minister that 
her case was covered by proviso (c) to R. 8 (1) 
of the Civil Services Rules was an after-thought, 
intended to cover the defects in the inquiry 
and only indicated that the order of the termi¬ 
nation of the petitioner’s services was mala 
fide. 

(5) I need not set out the arguments of the 
learned Advocate General. In saying this, X 
do not mean any disrespect to him. It will be 
sufficient to state that during the course of his 
arguments, the learned Advocate General forci- 
bl> elaborated the objections raised in the affi¬ 
davit filed on behalf of the State. I have derived 
considerable assistance from his arguments in 
formulating my reasons for the conclusion that 
I have reached that this petition must be re¬ 
jected. What I propose to state presently is, 
substantially what the learned Advocate Gene¬ 
ral addressed to us. There are, as it appears to 
me, a variety of grounds on which this applica¬ 
tion should be rejected. In order to determine 
whether the applicant is entitled to the reliefs 
which she specifically seeks, namely, an order 
in the nature of a mandamus and an order in 
the nature of a certiorari, it is first necessary 
to see whether there is a legal obligation on 
the State to continue to employ th e applicant, 
and also to consider whether the order dated 
18-11-50 of the Chief Secretary terminating the 
petitioner’s services is a quasi-judicial or an ad¬ 


ministrative act. It is well settled that a writ 
of mandamus is issued 

“to direct any person, corporation or inferior 
Court of jurisdiction requiring him or them 
to do some particular thing therein specified 
which appertains to his or their office and 
is in the nature of a public duty.” 

Under Art. 226 of the Constitution, a writ in 
the nature of mandamus can also be issued in 
appropriate cases to any Government. But the 
applicant for an order in the nature of a manda- y 
mus must show that the Government or the 
public authority or official is under an absolute 
and not a discretionary duty to perform certain 
functions which it has omitted to do and that 
the applicant has a demonstrable interest in the 
performance of that duty. See Halsbury’s Laws 
of England, Volume IX (Hailsham edition), 
Arts. 1269-1279-1303). It is also equally well- 
established that a writ of certiorari is issued 
against inferior Courts or persons or authori¬ 
ties who are required by law to act judicially 
or quasi-judicially and only in thos e cases where 
the> act in excess of their jurisdiction. A writ 
in the nature of certiorari is not issued to cor¬ 
rect an administrative act. 

(6) Now as regards the tenure of office of 
persons serving the Union or a State, Art. 310 
of the Constitution says that except as express¬ 
ly provided by the Constitution, every person 
who is a member of the Civil Service of the 
Union and every person who is a member of 
the Civil Service of a state holds office during 
the pleasure of th e President or of the Governor 
or th e Rajpramukh as the case may be. Art. 311 
prescribes the conditions which must be fulfil¬ 
led before a person who is a member of the ^ 
Civil Service is removed or dismissed or reduced 
in rank. It provides (1) that a member of the 
Civil Service shall not be dismissed or removed 
by an authority subordinate to that which he 
was appointed and (2) that he shall not be 
dismissed or removed or reduced in rank until 
he has been given a reasonable opportunity of 
showing cause against the action proposed to be 
taken in regard to him. The proviso to Cl. 2 
of Ait. 311 lays down three circumstances under 
which a member of a civil service can be re¬ 
moved without being given an opportunity to 
show cause against the action proposed to be 
taken in regard to him. It is thus 

clear that persons employed, as the peti¬ 
tioner was in the service of the State, 
are engaged on the express statutory condition 
that they hold their employment at the pleasure 
of th e President or the Governor or the Raj 
Pramukh, as the case may be, and that they 
can be dismissed, removed, or reduced in rank 
at the pleasure of these authorities subject to 
the limitation imposed by Art. 311. It must be 
noted that Art. 311 does not, in any way, after 
or affect the principle embodied in Art. 310 
that a Government servant holds office during 
the pleasure of the President or the Governor * 
or the Raj Pramukh as the case may be. It 
only imposes certain statutory obligations be¬ 
fore dismissal or removal or reduction in rank 
is effected. It is the breach of these statutory 
obligations that affords a cause of action to a 
peison adversely affected to complain that his 
employment has been wrongly terminated. 

The extent of the rights of a Government 
servant in the matter of tenure of his office 
must be gathered only from a reading of Arti¬ 
cles 310 and 311 of the Constitution. He can- 
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not have any rights apart from these provi¬ 
sions in the Constitution. During the course 
of his arguments, learned Counsel for the peti¬ 
tioner seemed to suggest that the petitioner 
has a cause of action as her services were not 
terminated as provided by the Civil Service 
Rules, 1950 and in accordance with the pro¬ 
cedure laid down in Rule 8. Having regard to 
,this argument, I think it is only right to state 
that these Rules which prescribe the conditions 
of the service, that is to say, the circumstances 
and the manner in which the employment of a 
Civil Servant can be terminated, though fram¬ 
ed by the Raj Pramukh under the power con¬ 
ferred by the proviso to Art. 309 of the Consti¬ 
tution. do not in any way abridge or control 
the power of the President or the Governor 
or the Raj Pramukh to dismiss at pleasure a 
Civil Servant. These Rules are, as Art. 309 it¬ 
self indicates, subject to the provisions of the 
Constitution. The subjection of these rules to 
the provisions of the Constitution and the open¬ 
ing words of Art. 310 (1) “except as expressly 
provided by this Constitution” leave no doubt 
that the Civil Services (Punishment and 
Appeal) Rules, 1950, cannot be regarded as 
clogs on the right of the President or the Gover¬ 
nor or the Raj Pramukh to dismiss a Civil Ser¬ 
vant at will after fulfilling the requirements of 
Art. 311. These rules are merely administra¬ 
tive rules for the guidance of officers of the 
Govt, in the imposition of penalties and i the 
[conduct of departmental inquiries against 
Government servants. The dismissal, removal 
or reduction in rank of a Civil Servant in vio¬ 
lation of th e Rules would not by itself entitle 
him to come to this Court but would leave him 
to appeal to the administrative authorities. It 
is only a breach of Art. 311 that furnishes to a 
.civil servant adversely affected to com e to this 
Court or to approach a civil Court for redress. 

It must not be taken that I am in any way 
laying down, that in removing, dismissing, or 
reducing in rank a civil servant, the procedure 
prescribed by R. 8 of the Civil Service Rules, 
1950 need not be followed or that a reasonable 
opportunity of showing cause against action 
proposed to be taken in regard to a Civil Ser¬ 
vant means an inquiry much mor e elaborate 
ttian that contemplated under the said rule 
Th e question, whether an aggrieved civil ser¬ 
vant has in fact been given a reasonable oppor- 
tumty or not, as required by Art. 311(2) of the 
Constitution, is a question of fact to be deter¬ 
mined in each case on its facts and circum¬ 
stances. The point I wish to emphasise is tnat 
a civil servant holds his appointment at the 

(tlt aS Ko r ® the , res,dent or the Governor or 
U e *? aj * Pra . mu *5 h , as tt? e ca se may be, and if 
In the termination of his employment, there is 
'll. contravention °f Art. 311, this Court would 

?J Unstb ? t,on 10 quash the order termi- 
iating the services. 

H < 7) ft follows, therefore, that as th e peti- 
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at the pleasure of the Raj Pramukh, there is 
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issued to the State to reinstate the applicant in 
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measure. Even if it is assumed that in the 


termination of the petitioner’s services, Art. 
311(2) of the Constitution, had not been com¬ 
plied with, on that ground alone this Court 
would not be jusiified in giving to tne appli¬ 
cant the remedy by a mandamus. For, a man¬ 
damus is not granted unless it clearly appears 
that it will be effectual. If the State had suffi¬ 
cient cause to remove the petitioner from service, 
it would, undoubiedly, remove her again after 
complying with the provisions of Art. 311(2), if 
this Court orders the Stale by mandamus to 
reinstate her in the office and thus the State 
would render the order in the nature of a man¬ 
damus inoperative. The petitioner cannot clearly 
be granted a mandamus to set aside the order 
of the Government terminating her services 
though the order may be illegal. A mandamus 
does not lie for declaring that an act of a person 
or an authority is illegal and ultra vires. It only 
lies to compel public officials or bodies to carry 
out their statutory duties. Accordingly, I think 
the relief of an order in the nature of manda¬ 
mus cannot be granted to th e applicant. 

(8) Turning next to the relief of a n order in 
the nature of certiorari and to the question 
whether the order of the Government terminat¬ 
ing the applicant’s services is a quasi-judicial 
or an administrative order, that relief, in my 
view, cannot .b. made cval bli to the appli¬ 
cant as in my view, the order made against her 
is an administrative order. Th e contention of 
Mr. Daji on this head is that as the order of 
the Government terminating the employment of 
a civil servant is an order affecting her rights, 
there is a presumption that th e Government 
must in making that order act quasi-judicialiy. 
It ir also argued that inasmuch as no order of 
dismissal, removal, or reduction in rank can be 
passed on a member of th e service unless a 
quasi-judicial inquiry as contemplated oy R. 
8(1/ is held and unless as required by Art. 311 
(2) a reasonable opportunity is given *o the 
Government servant of showing cause against 
the action proposed to be taken in regard to 
him, it follows that there is a statutory obliga¬ 
tion on the authority concerned to act in a 
quasi-judicial manner in making an order for 
the removal, dismissal or reduction in rank of 
a member of the service and that if an order 
is passed in violation of R. 8(1) and Art. 311(2) 
then the order being ultra vires and ; Uegal can 
he a subject of proceedings by way of certiorari, 
in support of this submission, learned Counsel 
T?^l? > e AxP etltl0ner reIied on ‘PROVINCE OF 

TStfisnsp county p " g ' 

A°2 1 do " ot , tldnk tha t <he applicant can 
draw much help to support her petition from 

on 6 h e v th SeS ‘ v 1 a * d iu 0n to these cas es relied 
=n/i >L i“u ' lb f re ar e also a number of 
“d*®!* and ( English authorities dealing with the 
question of a quasi-judicial order and an ad- 

reSt?nn'in f r° rd # er “ re J» ation to such matters as 
ff nf f property, grant and cancella¬ 

ble of permits and licences, closing orders 
clearance orders and other orders of that kind' 
hvp °P^d° n ’ fhese cases are only illustra- 

SSi£ ifLTast S C S, 

ELECTRICITY T o^ M i SSIONERS - LONDON 
ELECTRICITY JOINT COMMITTEE’, (1924) 1 

the operation of thg writs PYfon^nj * 
control the proceedings of bodies which dcfnot 
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claim to be. and would not be recognised as 
Courts of Justice. Whenever any body of 
persons having legal authority to determine 
questions affecting the rights of subjects, and 
having the duty to act judicially, act in 
excess of their legal authority they are sub¬ 
ject to the controlling jurisdiction of the 
King’s Bench Division exercised in these 
writs.” 


(10) It seems to me that the question whether 
an order made by an authority is a quasi-judi¬ 
cial or an administrative order is not a general 
or abstract question of principle. It has to be 
determined on a construction of the relevant 
provisions of the particular statutes under 
which the order in question is made by the 
authority concerned. Som e of the tests to find 
out whether an authority making an order un¬ 
der an Act. acts in quasi-judicial or in an admini¬ 
strative capacity have been indicated in the de¬ 
cision of the Supreme Court in ‘PROVINCE OF 
BOMBAY v. KHUSHAL DAS ADVANI’, AIR 
.07) 1950 S C 222. In that case, Kania, C. J.. 
in Para. 7 of his judgment rejected as unsound 
the proposition that whenever there is a deter¬ 
mination of a fact which affects the rights of 
parties, the decision is quasi-judicial. He ob¬ 
served : 

“Every decision of the executive generally is 
a decision of fact and in most cases affects 
the rights of some on e or the other. Because 
an executive authority has to determine cer¬ 
tain objective facts as a preliminary step to 
the discharge of an executive function, it does 
not follow that it must determine those facts 
jud:cial)y. # When the executive authority has 
to form an opinion about an objective matter 
a s a preliminary step to the exercise of a cer¬ 
tain power conferred on it, the determination 
of th e objective fact and the exercise of the 
power based thereon are alike matters of an 
administrative character and are not amen¬ 
able to the writ of certiorari.it seems 

to me that th e true position is that when the 
law under which the authority is making a 
decision, itself requires a judicial approach, 
the decision will be quasi-judicial. Prescribed 
forms of procedure are not necessary to make 
an inquiry judicial, provided in coming to the 
decision the well-recognised principles of ap¬ 
proach ar e required to be followed.” 

(11) In ‘ADVANFS CASE’. (AIR (37) 1950 
SC 222), Das J. emphasised that it is the duty 
to act judicially which distinguishes a quasi¬ 
judicial act from an administrative act, and in 
support h e referred to the observations of Lord 
Hewart C. J.. in R v. LEGISLATIVE COMMIT¬ 
TEE OF THE CHURCH ASSEMBLY’, (1928) 1 
K E 411 that 

“In order that a body may satisfy the required 
test, it is not enough that it should have legal 
authority to determine questions affecting the 
rights of subjects; there must be superadded 
to that characteristic the further characteristic 
that the body has the duty to act judicially.” 
(11a) Das J., then analysed with reference 
to the decided cases the circumstances under 
which a statutory body can be said to be under 
a duty to act judicially and laid down th e fol¬ 
lowing principles. 

(i) That if a statute empowers an authority, 
not being a Court in the ordinary sense, to 
decide disputes arising out ot a claim made 
ny one party under the statute which claim 
is opposed by another party and to determine 


the respective rights of the contesting parties 
who are opposed to each other there is a lis 
and prima facie and in the absence of any¬ 
thing in the statute to the contrary it is the 
duty of the authority to act judicially and the 
decision of th e authority is a quasi-judicial 
act; and (ii) that if a statutory authority has 
power to do any act which will prejudicially 
affect the subject, then, although there are 
not two parties apart from the authority and 
the contest is between the authority proposing 
to do the act and the subject opposing it, the 
linal determination of the authority will yet 
be a quasi-judicial act provided the authority 
is required by the statute to act judicially.” 

(12) H e pointed out that the two kinds of 
facts, namely, quasi-judicial and administrative 
acts have many common features, by saying 
that: 

“A person entrusted to do an administrative 
act has often to determine questions of fact 
to enable him to exercise his power. He has 
to consider facts and circumstances and to 
weigh pros and cons in his mind before he 
makes up his mind lo exercise his power just 
as a person exercising a judicial or quasi¬ 
judicial function has to do. Both have to act 
in good faith. A good and valid administra¬ 
tive or executive act binds th e subject and 
affects his rights or imposes liability on him 
just as effectively as a quasi-judicial act does. 
The exercise of an administrative or execu¬ 
tive act may well be and is frequently made 
dependent by th e Legislature upon a condi¬ 
tion of contingency which may involve a 
question of fact, but the question of fulfil¬ 
ment of which, may, nevertheless, be left to 
subjective opinion or satisfaction of the exe¬ 
cutive authority.” 

(13) It was then stressed by Das, J., that a 
mere provision for an inquiry as a preliminary 
step in coming to a decision will not necessarily 
make the decision a quasi-judicial act, for the 
purpose of inquiry may only be to enable the 
deciding authority to make up its mind to do 
what may be a purely administrative act. 

(14) In this connection, it is instructive and 
helpful to refer to the opinion expressed by the 
Committee on Ministers’ Powers (Appointed in 
England in 1929 under the Chairmanship of the 
Earl of Donoughmore) on the distinction bet¬ 
ween administrative and judicial decisions. The 
Committee observed at p. 81 of the Report (Cmd 
4060 of 1932) as follows: 

'‘Decisions which are purely administrative 
stand on a wholly different footing from 
quasi-judicial as well as from judicial deci¬ 
sions and must b e distinguished accordingly. 
Indeed, the very word “decision” has a dif¬ 
ferent meaning in the one sphere of activity 
and the other. When a perspn resolves to 
act in a particular way, the mental step may 
be described as a decision. Again when a 
Judge determines an issue of fact upon con¬ 
flicting evidence, or a question of law upon 
forensic argument, he gives a "decision”. But 
the two mental acts differ. In the case of 
the administrative decision, there is no legal 
obligation upon the person charged with the 
duty of reaching the decision to consider and 
weigh submission aifd arguments, or lo col¬ 
late any evidence, or lo solve any issue. The 
grounds upon which he acts, and the means 
which he takes to inform himself before act¬ 
ing, ar e left entirely to his discretion.” 
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reasonable opportunity of showing cause 


it would seem, accordingly that a quasi- 
i„£l decision is nothing but an administra¬ 
tive decisi° n ’ some stage or some element of 
™hfrh oossesses judicial characteristics. Whe¬ 
therthededsion is quasi-judicial or administra¬ 
te it is one taken by the competent authority 
fn the exercise of its discretion. But the feature 
which separates a quasi-judicial act from an 
administrative act is, the mode or manner in 
which the opinion on the basis of which the act 
is done by the authority in the exercise of its dis- 
) cretion, is formed. The decision of the authority 
is quasi-judicial if in reaching that decision the 
authority is required first to ascertain certain 
facts by means of evidence and is then free to 
take such action as it may think fit on the facts 
so ascertained. In such a case, the authority must 
consider the representations of the parties and 
give them an opportunity to adduce and exa¬ 
mine the evidence. On the other hand, the de- 
cisioh would be purely administrative if in 
taking the decision the authority has the free¬ 
dom to base its opinion on whatever material 
it thinks fit, whether obtained in the ordinary 
course of its executive functions or derived 
from the evidence at an inquiry, if there is any. 
The answer, therefore, to the question wnether 
an authority in th e discharge of its statutory 
duties acts in an administrative or quasi-judi¬ 
cial capacity must necessarily depend on the 
particular provisions of the statute in their 
application to the particular subject-matter. 

(16) Applying these principles here, it is evi¬ 
dent on the language of Arts. 310 and 311 of 
th e Constitution that an order of dismissal, re¬ 
moval or reduction of a Civil Servant is an ad¬ 
ministrative order. There is nothing in the 
language of these articles to suggest lhat in 
making such an order the competent authority 
is obliged to act judicially. As I have already 
pointed out, these articles recognise the princi¬ 
ple that a Civil Servant holds his employment 
at the pleasure of the President, Governor, or 
the Raj Pramukh, as the case may be, and they 
may put an end to the employment at any time 
for any reason staled or unstated, if in their 
opinion, the continued employment of the Civil 
servant is detrimental to lhe interests of the 
State and the service. It is, no doubt, true* that 
Art. 311 (2) prohibits the dismissal, removal 
or reduction of a Civil servant until he has 
been given a reasonable opportunity of show¬ 
ing cause against the action proposed to be 
taken in regard to him. But this provision 
of ‘a reasonable opportunity of showing cause 
against the action proposed to b e taken in 
regard to him” cannot be treated as a condi¬ 
tion imposing a quasi-judicial duty on the com¬ 
petent authority in passing an order of dismis- 
or reduction of a Civil servant. 
Articles 310 and 311 of the Constitution repro- 
duce m substance th e provisions of S. 240 of 
the Government of India Act, 1935. Sub-sec- 
uon 3 of S. 240 embodied the same provisions 
which are today contained in Art. 311 (2). In 
SECY. OF STATE v. I. M. LALL’, AIR (32) 
1945 F C 47, the Federal Court explained that 
lhe real point of sub-section 3 of S. 240 of the 
Government of India Act, 1935 was: 

“that the person who is to be dismissed or 
removed or reduced must know that, that 
punishment is proposed as the punishment 
rnLfv 1or omissi ons on his part and 
IS b * e the .grounds on which it is pro¬ 
posed to take such action and must be given 


a 
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why such punishment should not be imposed.’’ 

(17) This case went up to the Privy Council 
‘HIGH COMMR. FOR INDIA v. I. M. LALL’, 
AIR (35) 1948 PC 121 and while approving the 
view of the majority of the Federal Court, their 
Lordships of the Privy Council observed that: 

‘‘No action is proposed within th e meaning 
of the sub-section until a definite conclusion 
has been come to on the charges, and the 
actual punishment to follow is provisionally 
determined V 1 - Prior lo that stage, the 
charges are unproved and the suggested 
punishments are .merely hypothetical. It is 
on that stage being reached that the statute 
gives the Civil servant the opportunity for 
which sub-section (3) makes provisions'” 

(18) It follows from th e decisions of the Fede¬ 
ral Court and the Privy Council in the case of 
‘I. M. LALL’, (AIR (32) 1945 F C 47 and AIR 
(35) 1948 PC 121), that the provision of “a 
reasonable opportunity of showing cause against 
the action proposed to be taken in regard to 
him” in Art. 311 (2) does not imply that a 
Civil servant can be dismissed, removed or 
reduced only if certain facts are found against 
him by a process analogous to judicial process. 
It does not make the charges against a Civil 
servant and the material in support of it a mat¬ 
ter of issue between the Civil servant affected 
and the competent authority. The fact that 
R. 8 of the Madhya Bharat Civil Services 
(Punishment and Appeal) Rules, 1950 contem¬ 
plates an inquiry into such of the allegations as 
fre not, admitted by the Civil servant and en- 
tiUer him to cross-examine witnesses, and to 
lead his own evidence, does not, in my opinion, 
import an obligation of acting quasi-judimlly 
in the making of an order for the dismissal, 
removal, or reduction of the Civil servant. 

Quite aP a jt from the fact that th e inquiry 
into such of the allegations as are denied by 

Xv X L Se K Vant ls , optionaI w ith the autho- 
it 1S obviol l s from the wording of R 8 

The RuV a 5? 0f * the i? quiry is very limited. 

« ule d pes not cast on the authority tne 
dut > t0 .. ca11 evidence before the inquiry and 
justify th e charges against the CivS servant 
and prove them. The rule simply gives an cd 
portunity to the Civil servant to state Ms ob- 
jections and call such evidence as h e migM 

hL?nJ‘ Sed - 11 ? eems , clear that the purposed 

M V l n ^- a ”i mqUlry and of giving an opportunity 

to tofS? t^ erVa • X t0 , caU evidence is further 
the miI ? d of * he authority and not 

JmsmTsa r betwcen *• -AS 

Xci h ^f, onnect i°J 1 - it is pertinent to refer to the 

of an innui^X e X? ?° int tha t th e holding 
oi an inquiry as a preliminary step in coming 

to a decision, does not necessarily make the 
“To ,0 s n av a qUasi -i udicial . ac t-Lord GreTne said? 

io say that, in coming to his decision ho 

dty is ny to Se ™ ? aC ‘. ing , in a Quasi-judicial capa- 
nioo misunderstand th e nature of the 

- 1 am not c °ncerned to dis- 
ed 1 on th n 1 L he minify itself must be conduct- 
d on what may be described as quasi-iudi 
cial principles, but this i s quit e a Q different 
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thing from saying that any such principles 
are aDplieable to the doing of the executive 
act itself, i.e., the making of -the order. The 
enquiry is only a step in Ihe process which 
leads to the resuLt, and thereis, in my opinion, 
no justification for saying that the executive 
decision to make the order can be controlled 
b\ the Courts by reference to the evidence 
or lack of evidence at the inquiry which is 
here relied on.” . 

(19) It seems to me that all service under 
.the State being public service and for the pub¬ 
lic benefit, in making a ctedsidt, about the re¬ 
moval, dismissal, or reduction of a Civil ser¬ 
vant the authority must obviously be guided 
by its own views as to what is expedient in 
the interests of the State and the Service. The 
authority can base its opinion on whatever 
material it may think fit. This cannot be affect¬ 
ed by the fact that the authority decides to hold 
an inquiry. The object of such an inquiry can 
only be to clear matters upon which the autho¬ 
rity may like to be better informed. The inquiry 
Connot bind the discretion of the authority as 
to the material on which it may take action, 
although it may have some bearing on the 
question of bona fides. 

(20) That the decision of the authority to 
dismiss, remove or reduce a Civil servant is 
purely administrative and that the authority 
cannot be compelled to reveal matters of fact 
and opinion, and the use it has made of them 
in coming to the decision, is confirmed by 
Cls (b) and (c) of th e Proviso to Art. 311 (2) 
and’ clause 3 of Art. 311. Under clause (b) a 
Civil servant is not entitled to a reasonable 
opportunity of showing cause against the action 
proposed to be taken in regard to him if the 
authority empowered to dismiss or remove or 
reduce him. is satisfied that for some rea c on 
to be recorded it is not reasonably practicable 
to give lo that person such an opportunity. 
Clause 3 of Art. 311 makes final the decision 
of the authority on the question whether it is 
reasonably practicable to give to the Civil ser¬ 
vant such an opportunity. Again, a Civil ser¬ 
vant is not entitled to such an opportunity 
under Clause (c) of the Proviso to Art. 311 (2) 
if the President. Governor or Raj Pramukh, 
as the case may be. is satisfied that in the inte¬ 
rest of the security of the State, it is not ex¬ 
pedient to give to that person such an oppor¬ 
tunity. These provisos appear to me to be the 
strongest possible indications that the act of 
the competent authority in making an order of 
removal, dismissal or reduction of a Civil ser¬ 
vant is purely an administrative act—an act of 
policy, expediency, conscience and judgment. 

(21) Learned Counsel for the petitioner sug¬ 
gested that the order in question is a quasi¬ 
judicial order as under Rules 10 and 11 of the 
Civil Services Rules, it is open to review and 
appeal. I am not quite sure how far Counsel 
for the applicant desired to lay emphasis on 
the words “review” and “appeal”. But I think 
it is entirely erroneous to say that an order 
is quasi-judicial because it can be reviewed or 
is appealable. An administrative order ran be 
subject to review or appeal by the appropriate 
administrative authority in mu^h the same way 
as a judicial order is, by judicial authorities. 
It seems to me quite impossible to suggest that 
the nature of an order which is purelv adminis¬ 
trative and of the proceedings leading to it, 
is entirely changed when it comes up before 
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the reviewing or the appellate authority. Thel 
functions and powers of the reviewing or the] 
appellate authority can at the most be only’ 
those which the authority, passing the order 
sought to be reviewed or appealed from, would 
have itself exercised. The reviewing or the 
appellate authority would generally be guided 
by principles which should in its opinion have 
governed the proceedings under review or ap¬ 
peal It cannot, therefore, be maintained with 
any degree of force that if an order is open to 
review or appeal, the proceedings in review or 
appeal become quasi-judicial proceedings and 
tnat. therefore, the order is a quasi-judicial 
order. 

(22) For th e above reasons I am disposed 
to think that the order dated 18-11-50 of the 
Chief Secretary terminating the petitioner’s ser¬ 
vices is an administrative and not a quasi-judi¬ 
cial order. That being th e position, the order 
cannot be quashed on certiorari. It is to be ob¬ 
served that the peritioner has asked that she 
be granted “such further and other relief as 
the nature of the petition may require.” If it 
be right to say that the order in question can¬ 
not be dealt with by an order of mandamus 
ana cannot be touched by an order of certio¬ 
rari, I fail to see what other form of remedy 
under Article 226 could be granted to the peti¬ 
tioner for the purpose of reviewing or avoid¬ 
ing the order of termination of her services. 
A mere declaratory relief that the removal 
of the applicant lrom service was illegal can¬ 
not be given under Article 226. 

(23) Counsel for the applicant then contend¬ 

ed that although an order of certiorari could 
not be issued to correct an administrative 
order, yet the High Court could under the wide 
powers conferred by Article 226 issue an order 
for quashing or reviewing an administrative 
order in order to safeguard the rights of a 
citizen. The contention is to a certain extent 
supported by the decision of the Bombay High 
Court in ‘JESHING BHAI v. EMPEROR', AIR 
(37) 1950 Bom 363 (F B) where it was held 
that High Court has under Article 226 the 
jurisdiction to issue an order against even an 
executive officer who had issued an adminis¬ 
trative order in order to safeguard the funda¬ 
mental rights of a citizen although a writ of 
certiorari cannot be granted to correct such 
an administrative order. The learned Judges 
of the Bombay High Court were, however, care¬ 
ful to add that the Court will of its own motion 
put limitations upon its own powers under 
Article 226 (1) and that it will not exercise 
this power . _ 

“in a matter which it cannot deal with judi¬ 
cially, nor would it take notice of anything 
which it cannot take notice of judicially, 
nor would it interfere with the action of an 
executive officer unless it is satisfied that 
the executive officer is under an obligation 
to do something or forbear from doing 
something * 

There are also observations in the judgment 
of Kaul C. J. in ‘VALLABHDAS v REGIONAL 
TRANSPORT AUTHORITY INDORE Civil 
Misc. Case No. 22 of 1951 (Indore Bench) which 
seem to support the contention that under 
Article 226, the High Court can interfere with 
administrative or executive acts if they are 
proved to have caused injustice to the rights 
of a citizen. It must be remembered that these 
observations were made by the learned Chief 
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legal rights which entitled them to a writ of 

__i__ nntr nthor rlirootinnc nf a likp 
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Tnctire while considering the question whe¬ 
ther the grant of a permit by the Regional 
Transport Authority under the Motor Vehicles 
Act for plying a bus is an administrative or 
miacWuchcial act. The learned Chief Justice 
heTa following ‘PROVINCE OF BOMBAY v 
KRUSHAL DAS’, AIR (37) 1950 SC 222 that 
the Motor Vehicles Act requires a judicial 
approach in making a decision about the grant 
of a permit. In my opinion, these decisions 
cannot be regarded as laying down any such 
proposition that whenever a purely administra¬ 
tive order interferes with the rights of a citizen, 
the High Court should in every case make an 
appropriate order under Art. 226 to redress the 
wrong and injustice done to the citizen. 

(24) The powers of the High Court under 
Art 226 are no doubt, wide. But that does not 
fnean that 'the High Courts have unlimited 
powers to do anything by their writs, orders 
or directions. I had occasion to consider the 
scope of Art. 226 in ‘ HARENDRANATH v. 
STATE OF M. B.’ AIR (37) 1950 M B 46, which 
was subsequently affirmed in ‘DAYA BHAI v. 
REGIONAL TRANSPORT AUTHORITY’, AIR 
(38) 1951 MB 121. As I pointed out in those 
cases, the object of Art. 226. in giving to the 
High Court the discretionary jurisdiction to 
issue certain directions or writs or orders, is to 
secure the protection of the rights of the pub¬ 
lic and to ampliate justice and redress grie¬ 
vances in any matter which the ordinary 
course of law is too defective to reach. I fur¬ 
ther stated that in the exercise of its super¬ 
visory or corrective jurisdiction, the High Court 
will have to evolve limitations upon its powers 
under Art. 226 and indicated that the Court 

i would be loath to make an order in the nature 
of mandamus or certiorari where there is an, 
.alternative remedy which is equally appropri¬ 
ate. efficacious and convenient unless there 
has been a denial of natural justice. 

(25) The same opinion has been expressed 
by the Bombay High Court in ‘ABDUL MAZID 
HAZI MOHAMMAD v. P. R. NAIK’, AIR 1951 
Bom 440 and by the Nagpur High Court in 
‘AHMAD HOSSAIN v. STATE OF MADHYA 
PRADESH’, AIR (38) 1951 Nag 138. 

(26) Recently in cases Nos. 300 to 304 of 
1951, 25th October. 1951 ‘STATE OF ORISSA 
v. MADAN GOPAL RUNGATA’ AIR (39) 1952 
S C 12, the Supreme Court considered the 
power conferred on a High Court under Arti¬ 
cle 226 ( 1 ) with reference to the question whe¬ 
ther directions in the nature of interim relief 
only could be granted under Art. 226, where 
the Court expressly stated that it refrained 
from determining the rights of the parties on 
which a writ of mandamus or directions of a 
like nature could be issued. Their Lordships 
of the Supreme Court after stressing the point 
that the existence of the right is the founda- 

of the exercise of the jurisdiction under 
^ Art. 226 (1) observed that 

< ‘ A . n in jerim relief can be granted only in aid 
of and as ancillary to the main relief which 
.. may be available to the party in final deter¬ 
mination of his rights in a suit or proceed¬ 
ing. If the Court was of opinion that there 
( , w as no other convenient or adequate remedy 
open to the petitioners, it might have pro¬ 
ceeded to investigate the case on its merits 
and come to a decision as to whether the 
. petitioners succeeded in establishing that 
there was an infringement of any of their 
1952 M. Bh./15 & 16 


mandamus or any other directions of a like 
nature and pending such determination it 
might have made a suitable interim order 
for maintaining the status quo ante. But 
when the Court declined to decide on the 
rights of the parties and expressly held that 
they should be investigated more properly 
in a civil suit, it could not, for the purpose 
of facilitating the institution of such a suit, 
issue directions in the nature of temporary 
injunction, under Art. 226 of the Constitu¬ 
tion.” H- 

(27) The observation of the Supreme Court 
which is material here is that 

“if the Court was of opinion that there was 
no other convenient or adequate remedy 
open to the petitioner, it might have proceed¬ 
ed to investigate the case on its merits.” 

It clearly shows that ordinarily the power un¬ 
der Art. 226 should not be exercised by the 
High Court if the petitioner has otiler con¬ 
venient or adequate remedy. 

(28) The burden lies on the applicant to 
show that she has no other specific and ade¬ 
quate legal remedy. It is not disputed on be¬ 
half of the petitioner that she has an alterna¬ 
tive remedy of instituting a suit against the 
State challenging the validity of the order by 
which her services were terminated and for a 
declaration that her removal from the service 
was void and inoperative. But she has failed 
to state in her petition or place before us the 
special circumstances which would operate 
against her in a suit in obtaining the relief 
which she seeks by this petition. It is not her 
case that as a result of the-termination of her 
services she is in immediate danger of being 
without any means of subsistence. Nor does 
she state that if the order terminating her 
services is not set aside immediately she would 
irretrievably lose all chances of promotion in 
the service, which are imminent. There is 
thus nothing to show that the question of the 
determination of the validity of th e applicant’s 
removal from the service is a matter one of 
urgency and that, therefore, the ordinary pro¬ 
cess of law would not be equally adequate or 
effective in safeguarding the rights ’of the 
petitioner. 

(29) There is also a further difficulty in this 

5?~ t c V) ar . cas ® in th e applicant’s way. The 
difficulty is. that the allegations of the appli¬ 
cant that she was not made aware of the 
charges against her, that the enquiry against 
her was held ex parte and that she was never 
given a reasonable opportunity of showing 
cause against the action taken against her, are 
denied on behalf of the State. As I have said 

S?i e, Hin e n S etlt, ° n *l r ’ S right t0 come t0 this 

Court depends on the question whether there 
has been a contravention of Art. 311(2) The 
question whether the applicant has been given 
a reasonable opportunity of showing cause as 

r?S ! L by “Pi Articl - e - is a 1 u «‘i°n at laet or 
?.f es ‘ 0n . °{ law an sing out of interpreta- 
1 i- f a, fac t s Proved. If, therefore the 
applicants right to come to this Court 
depends on certain facts which have to be 
proved the remedy under Art. 226 of the Con- 

w £ uld . ln m y opinion be inappropriate 
i or, this Court cannot clearly enter into an 
investigation of th e facts on which the netL 
tioner bases her claim. They can convenient^ 
be proved by the petitioner in a 33 
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In a civil Court having the jurisdiction In 
certiorari proceedings, the Court only considers 
the question whether the order which is chal¬ 
lenged is on the face of it and on the material 
as it apoears on the record returned and 
brought into the Court, was made by the autho¬ 
rity acting within its jurisdiction. If. there¬ 
fore there is a dispute as to the facts consti¬ 
tuting the material on the record, it cannot be 
said that the error, if any, in the order appears 
on the record. Again, as stated in Halsburys 
Laws of England (Hailsham edition) Volume 
IX p. 791 para 1342 “A mandamus which is 
peremptory in the first instance is not an ap¬ 
propriate procedure where questions of fact re¬ 
main in issue.” 

(30) Having regard to the above view I have 
taken it becomes unnecessary and indeed it 
would not be proper to consider the question 
whether the petitioner has or has not been 
given a reasonable opportunity of showing 
cause within the meaning of Art. 311 (2) or 
whether the clause was validly made inappli¬ 
cable to her case, and the questions of fact 
relative thereto. 

(31) For the above reasons. I cannot find 
any ground on which an order of certiorari or 
mandamus could be made in this case. The 
petitioners application must, therefore, be re¬ 
fused. In my opinion, considering th e ques¬ 
tions raised in this petition, there should be 
no order as regards the costs of this petition. 

(32) SHINDE, J.: I agree. 

y B B. Application dismissed. 
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State v. Motilal Kaluram, Respondent. 
Criminal Appeal No. 10 of 1951, D/- 8-11-1951. 
(a) Public Safety — United State of Gwalior, 
Indore and Malwa (Madhya Bharat) Mainte¬ 
nance of Public Order Act (VII (7) of 1949). 
Ss. 4 and 3 (1) — Order of detention under 
S. 3 (1) — Omission to mention period — 
Effect — Presumption as to non-satisfaction. 

An order made under S. 3 is not bad because 
It does not state the period for which it is to 
remain in force. From the language of S. 4 it 
Is clear that in the absence of mention by the 
authority making the order of the period for 
which the order is to remain in force, it must 
remain in force for three months unless revoked 
earlier. The only effect of expressing the dura¬ 
tion of the order in the particular form chosen 
by the Legislature in the Statute is to give the 
authority concerned a discretion to make an 
order which may remain in force for less than 
three months. (Para 4) 

(Section 4 compared with various sections of 
the Penal Code (1869) providing punishments 
and S. 144, Criminal P. C. (1898).) 

In this view of the matter, the omission by 
the authority making the order to mention the 
period for which it is to be in force does not 
lead to an inference that the authority did not 
properly apply his mind to all the relevant 
points which he ought to have considered at the 
time of malting the order and so the order is bad 
|n law. Want of ‘bona tides’ cannot be pre¬ 


sumed and if an order, which on the face of 
it is a good and valid order, is passed, the 
burden of proving that it was not made ‘bqna 
fide' must rest on the party challenging the 
same. (Para 8) 

t * (b) Public Safety — United State of Gwa¬ 
lior, Indore and Malwa (Madhya Bharat) Main¬ 
tenance of Public Order Act (VII (7) of 1949), 
Ss. 3, 5 and 11 — Validity — Constitution of 
India. Art. 19 (1) (d) and (e) and (5). 

The powers conferred upon the Government 1 
under S. 3 are as wide as conceivable. It autho¬ 
rises the Government not only to interfere with 
the personal liberty of an individual but makes 
legal an interference by the Government with 
practically every sphere of activity of the citi¬ 
zen as a preventive measure if it is satisfied 
that he is likely to do any act prejudicial to 
public safety or maintenance of public order. 

(Para 14) 

The unreasonableness of the restrictions im¬ 
posed by the statute does not result merely from 
the unusually wide character of the restrictions 
that may be imposed upon the rights of the 
citizens but also flows from the manner in which 
the power conferred may be exercised. Under 
S. 11 the Government is empowered to delegate 
the powers or duty which is conferred or im¬ 
posed on the Government, to any officer or 

authority, without any safeguards. The unrea¬ 
sonableness of restrictions further becomes evi¬ 
dent from the fact that except in the case of 
an order of detention (see S. 5) the person 
against whom any other of the various orders 
which it is permissible to make under S. 3 (1) 
is passed the person affected thereby is not 
given any right of representation. The autho¬ 
rity making the order may have acted on 
wrong information or under a mistaken belief 
as to the existence of a set of circumstances 
which really do not exist, yet the person 
against whom an order is made, if it is an order 
other than one for his detention, is without a 
remedy. (Paras 18, 19) 

The cumulative effect, therefore, of Ss. 3, 5 
and 11 is to impose restrictions on the Funda¬ 
mental Rights conferred by Art. 19 (1) (d) and 
(e), Constitution of India which cannot be 
called reasonable. The restrictions which it Is 
permissible to impose under those sections must, 
therefore, be held to be ‘ultra vires’ of the 
powers of the State Legislature. (Para 19) 

K. A. Chitale, Advocate-General, for The 
State; G. L. Oza, for Respondent. 
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(Arranged in order of Courts, and in 
he Courts chronologically. List of foreign 
rases referred to comes after the Indian Cases), 
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KAUL C. J.: This is an appeal preferred by 
the State against an order passed by the Magis¬ 
trate, First Class. Jhabua acquitting the res¬ 
pondent Motilal Bhandari who was tned for 


1952 


contravention of an order passed by the Dis¬ 
trict Magistrate, Jhabua, under S. 3(1) (b) of 
the Maintenance of Public Order Act (Madhya 
Bharat) No. 7 of 1949, which is an offence puni¬ 
shable under Sub-s. (7) of S. 3 of th e same Act. 

(2) The material facts are as follows: On 
8-4-1950, the District Magistrate of Jhabua, 
passed the following order against the respon- 
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d by the Dis- “An order made under S. 3, shall be in force 
S 3(1) (b) of for a period not exceeding three months un- 
r Act (Madhya less earlier revoked by the authority makmg 
n offence puni- the order: 

: the same Act. “Provided that any such revocation shall 
follows: On not pre vent the making under S. 3 of a fresh 

e of Jhabua, order to the same effect as the order re- 

lst the respon- voked.” 


dent, Motilal Ehandan:^ ^ (4) The observa tions relied on by th e Advo- 

^95 3^ 5 ^ cate-General were made in a 9 as e which arose 


3^ 312 | cate-General were made in a cas e which arose 
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R*IR vj flo % of mention by the authority making the order 

. _ ___ ^ 4 - fv of the period for which the order is to remain 
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.•*. .. & — in force, it must remain in force for three 

31TW % 31^ flMfaTcj months unless revoked earlier. It is not neces- 

^ ^ - „ _v ^ . sary to draw any inference as to the intention 

1^5 Sil^^TT 3 wr l I|« H of the authority making th e order about the 

ira Jt ParraFr vrar h st > period of its duration from the language of the 

3a a tarera w rwr ^ i order made By virtue o£ s 4f an order made 

The order was served upon th e present res- is to remain in force for a period not exceed- 
pondent on 9-4-1950. In contrav^ition of the ing three months unless the authority making 

terms of the said order Motilal Bhandari en- the same revokes it earlier. The only effect 

tered Meghnagar on 8-6-1950. He was accor- of expressing the duration of the order in the 
dmgly prosecuted for the said contravention, particular form chosen by the Legislature in the 

\ er t ^ ai5 f d before the Statute under consideration is to giv e th e autho- 
»» e j? 1 * of * he accused, rity concerned a discretion to make an order 
Bbarat . Main- which may remain in force for less than three 

S h j U ?J? g Z months - In the absence of a specific mention 
wa - s f i lrt t her contended that of a shorter period, however, any order passed 

able becau^ d7d aS n^ e ^i? une . nf , or f ce - und er S. 3. must ordinarily remain in force 

vhtrh £ specLf / th ! P e i;‘ od , for lor three months. Ther e can b e no analogy 

mendonw? rn^ntfnn 7“ I Xt f erned - last between the sections of th e Indian Pena] Code 
learned MaSstratJ an/a’S?rH{n»? Ur ». Wlth ft? which P rovid e punishments for various offences 


(3) It was contended by the learned Advo- ™ J, e , ■ deterrtune what is the 

cate-General, who appeared on behalf of the P urushme ? t J n a particular 
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force, but leaves it to the authority concerned 
to limit it to a shorter period if deemed pro¬ 
per. Accordingly if the authority making the 
order does not limit the duration of the order 
to a shorter period it must remain in force for 
three months unless revoked earlier. 

(5) The ditference between th e two forms cf 
expressions, that used in the Penal Code and 
that in Madhya Bharat Act 7 of 1949, S. 4, con¬ 
veys an altogethei different intention in each 
case. If at all there may be some analogy bet¬ 
ween S. 4 of our Act and Cl. (6) of S. 144 of 
the Code of Criminal Procedure which reads: 

“No order under this section shall remain in 
force for more than lwo months from the 
making thereof’. 

(6) It is true that the language in S. 144 (6), 
Criminal P. C. is not exactly the same as that 
of S. 4 of Madhya Bharat Act, 7 of 1949 but the 
Madhya Bharat Act. S. 4. has a closer analogy 
to this provision of the law than to th e sec¬ 
tions of the Indian Penal Code which pre¬ 
scribe punishments for various offences under 
the said Code. It was observed by Mookerjee 
J. in ‘RAM NATH v. EMPEROR’, 34 Cal 397 
(F B) that: 

“It is an elementary principle of construction 
that where a judicial order is to be inter¬ 
preted such construction must, if possible, 
be adopted as would make the order one in 
accordance with law and not an order such 
as the Court making it had no power to 
pass. If no time is specified the reasonable 
presumption is that the Court intended n .o 
pass an order which it was competent to 
pass and which would operate for two 
months and not to pass an order which 
would be beyond its statutory powers and 
consequently void.” 

(7) These observations were relied on by a 
Bench of Madras High Court in ‘R. PONNAP- 
PA AIYANGAR v. VANAMMALAI RAMANU- 
JAR JEER’. AIR (7) 1920 Mad 847, which held 
that where an order under S. 144. specified no 
time during which it is to be in force the rea¬ 
sonable presumption is that th e order is to 
operate for 2 months and not for an indefinite 
time. For th e reasons given above I disagree 
with the view taken by the trial Court and 
hold that the order in question cannot be said 
to b e bad because it does not state the period 
for which it was to remain in force and is 
thus of indefinite duration. 

(8) It was further contended that the omis¬ 
sion of the authority making the order to men¬ 
tion the period for which it was to be in force 
leads to an inference that the District Magis¬ 
trate did not properly apply his mind to all 
the relevant points which he ought to have 
considered at the tim e of making the order and 
so the order wa s bad in law. It may be con¬ 
ceded that *if a person against whom an order 
under S. 3 is made' can establish that the order 
was made without th e authority making the 
same applying its mind to th e material before 
it or without considering the nature of the 
order which is to be made the order cannot 
be held a valid order. The reason for this 
view is obvious. There would in such a case 
be no ‘bona fide’ satisfaction of the authority 
concerned as to the necessity of making the 
order. The words: “Th e Government if 

satisfied.that.it is necessary so to 

do, may mak e an order”, imply not only that 
the satisfaction should be only for the neces¬ 


sity of making some order but fhe authority 
concerned should further be satisfied as to the 
necessity of making the particular order which 
it passes. In this view of the matter if I were 
satisfied that the District Magistrate did not 
consider the period for which th e order was 
to be in force I would be inclined to hold that 
one of the prerequisites of a good and valid 
order under S. 3(1) did not subsist. But if an 
order, which on the face of it is a good and 
valid order, is passed th e burden of proving 
that it was not made ‘bona fide’ must rest on 
the party challenging the same. Want of 
bona tides cannot be assumed and in the view 
which I have taken of Section 4, omission by 
the authority concerned to mention any 
period of duration of the order necessarily 
implies that it shall be in force for three 
months unless revoked earlier. I hold accord¬ 
ingly that the validity of the order cannot be 
challenged on this ground. 


i 


(9) Mr. Ojha learned counsel for the res¬ 
pondent however challenged the validity of 
the Act. He contended that its provisions im¬ 
pose restrictions upon the rights of the citi¬ 
zens: (i) Jo move freely throughout the terri¬ 
tory of India, (ii) to reside and settle in any 
part of India, which were not reasonable. He 
argued that these were the two Fundamental 
Rights enjoyed by every citizen of Indian Re¬ 
public under Article 19 of th e Constitution 
and these rights cannot be restricted or ab¬ 
ridged except as specified in Clause (5) o! 
that Article. 

(10) Maintenance of Public Order Act No. 7 
of 1949 was. enacted to 

“provide for preventive detention, imposition ) 
of collective fines, control of meetings and 
processions and precensorship, control and 
regulation of th e publication of any matter 
in the territories of the United State of 
Gwalior, Indore and Malwa (Madhya Bha¬ 
rat).” 

Section 3 of this Act runs as follows: 

1. The Government, if satisfied with respect 
to any particular person that with a view 
to preventing him from doing any act 
prejudicial to the public safety or main¬ 
tenance of public order it is necessary so 
to do, may make an order— 

(a) directing that he be detained; 

(b) directing that, except in so far as the 
may be permitted by the provisions of 
the order or by such authority or per¬ 
sons as may be specified therein, he shall 
not remain in any such area or place * n 
the United State as may be specified in the 
order; 

(c) requiring him to reside or remain in sueh 
plac e or within such area in the United 
State as may be specified in the order 
and if h e is not already there, to proceed ^ 
to that place or area within such time 
as may be specified in the order; 

(d) requiring him to notify his movements 
or to report himself or both — to notify 
his movements and report himself in such 
manner, at such times and to such autho¬ 
rity or person as may be specified in the 
order; 

(e) imposing upon him such restrictions as 
may be specified in the order in respect 
of his employment or business, in respect 
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of his association or communication with 
other persons and in respect of his acti¬ 
vities in relation to the dissemination of 
news or propagation of opinions; 

(f) prohibiting or restricting the possession or 
use by him of any such article or arti¬ 
cles as may be specified in the order; 

(g) otherwise regulating his conduct in any 
such particular manner as may b e specifi- 

• ed in the order; 

2. A District Magistrate may exercise the 
powers conferred by clause (a) of Sub¬ 
section (1) and an order so made by him 
shall b e valid for a period not exceeding 
one month. 

3. An order made under Sub-section (1) may 


punishable with imprisonment for a term 
which may extend to one year, or with 
fin e or with both. 

7 If any person contravenes any order made 
under this section other than an order 
of the nature referred to in claus e (b) of 
Sub-section (6), he shall be punishable 
with imprisonment for a term which m . a ^ 
extend to one year, or with fine or with 
both, and if such person has entered into 
a bond in pursuance of the provisions of 
Sub-section (3) his bond shall be forfeited, 
and any person bound thereby shall pay 
the penalty thereof or show cause to the 
satisfaction of the convicting Court why 
such penalty should not be paid. 

(11) Section 4 of the Act has already been 


require the person in respect of whom it reproduced earlier. 

is made to enter into a bond, with or / 12 ) Then we have Section 5 which is as 
without sureties, for th e due performance under; 

of, or as alternative to the enforcement of, “Where an order is made in respect of any 


of, or as alternative to the enforcement of, 
such restrictions or conditions made in the 
order as may be specified in the order. 

4. If any person is in any area or plac e in 
contravention of an order made under the 
provisions of this Section, or fails to leave 
any area or place in accordance with the 
requirements of such an order, then 
without prejudice to the provisions of 
Sub-section (6) he may b e removed from 
such area or place by any Police Officer 
or by any other officer acting on behalf 
of the Government. 

5. So long as there is in force in respect of 
any person such an order as aforesaid 
directing that he b e detained he shall be 
liable fo be removed to and detained in 
such plac e an d under such conditions in¬ 
cluding conditions as to maintenance of 
discipline and the punishment of offences 
and breaches of discipline, as the Govern¬ 
ment may from time to tim e by general 
or special order specify. 

6. If there is reason to believe that a per¬ 
son, in respect of whom such an order 
as aforesaid has been made directing that 
he b e detained, has absconded or is con¬ 
cealing himself so that the order cannot 
be executed, the authority ordering the 
detention may: 

(a) make a report in writing of the fact to 
th e Magistrate of the First Class having 
jurisdiction in th e place where the said 
person ordinarily resides; and thereupon 
the provisions of the Code of Criminal 
Procedure relating to declaration, attach- 


person under claus e (a) of Sub-section (1) 
of Section 3 as soon as may be after the 
order is made, th e authority making the 
order shall communicate to the person 
affected thereby so far as such communica¬ 
tion can be mad e without disclosing facts 
which the said authority considers it would 
be against the public interest to disclose, 
the grounds on whjch the order has been 
made against him and such other particu¬ 
lars as are in the opinion of such authority 
sufficient to enable him to make, if he 
wishes, a representation against the order 
and such person may at any time there¬ 
after make a representation in writing to 
such authority against the order and it 
shall be the duty of such authority to in¬ 
form such person of his right of making 
such representation and to afford him the 
earliest practical opportunity of doing so. 
Such a representation, if made, shall be 
fully considered by the authority who had 
passed the order and th e result of the re¬ 
consideration shall be duly communicated 
to the person concerned.” 

(13) Under Section 11: 

“The Government may by order direct that 
any power or duty which is conferred or 
imposed on the Government not being the 
power of imposing collective fines under 
Section 6, shall, in such circumstances and 
under such conditions, if any, as may be 
specified in that direction, b e exercised or 
discharged by any officer or authority speci¬ 
fically mentioned in that direction.” 


ment and return, etc., of the property a . .. . .. 

of the absconder shall apply in resnprt . An examinatlon of these sections would 

of the said person and his property as sho , W - a glance that they constitute material 
if th e order directing that he be detain- r t s , t P ctl0r I. s . anc * abridgement of the two 
ed were a warrant issued by th P Maris- ng *?* s conferred by Art. 19(1) of the Con- 

trate; 9 e 8 s stitution to which reference was made in Mr. 

(b) by order notified in th « Ojna’s argument. Under Section 3, the Govern- 
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be specified in the order. It can also pass an 
order imposing upon a person restrictions in 
respect of his employment or business, as also 
in respect of his association or communication 
with other persons and in respect of his acti¬ 
vities in relation to the dissemination of news 
or propagation of opinions. An order prohibit¬ 
ing or restricting the possession or use by a 
person of any such article or articles as may 
be specified in the order can also b e made, 
and under Clause (g) of Sub-section (1) of the 
section the Government can pass an order 
regulating the conduct of the person in any 
manner otherwise than is covered by the other 
clauses of that Sub-section. It will‘be readily 
conceded that the powers conferred upon the 
Government under this section are as wide as 
conceivable. It authorises the Government 
not only to interfere with the personal liberty 
of an individual but makes legal an inter¬ 
ference by the Government with practically 
every sphere of activity of the citizen as a 
preventive measure if it is satisfied that he 
is likely to do any act prejudicial to public 
safety or maintenance of public order. 

(15) We have to consider whether these can 
be called reasonable restrictions on the exer¬ 
cise of the rights conferred by Article 19 (1) 
(d), (e) and (f). I may mention that Mr. Ojha 
in his argument referred to only sub¬ 
clauses (d) and (e) of Article 19 ( 1 ) but a 
consideration of Section 3 (1) (g) of Madhya 
Bharat Act 7 of 1949 would show that even 
the conduct of a person in respect of ac¬ 
quiring, holding and disposing of property 
may also be regulated in the manner specified 
in an order passed by the Government under 
the said Law. Under Section 3. the Govern¬ 
ment is not only empowered to pass any order 
of the nature contemplated by the various 
clauses of sub-section ( 1 ) of that section but 
to ensure that the order shall b e obeyed by 
the person against whom it is passed, it may 
require him to enter into a bond with or 
without sureties for due performance of, or 
as alternative to the enforcement of the res¬ 
trictions or conditions specified in the order. 
In case there is reason to believe that a per¬ 
son in respect of whom an order of deten¬ 
tion under Section 3 has been passed has abs¬ 
conded or has concealed himself so that the 
order cannot be executed the Government or 
the authority concerned mav direct the party 
affected by an order notified in the official 
Gazette, to appear at such place and within 
such period as may be specified in the order. 
Failure to comply with th e order published 
in the Gazette is made an ofFence punish¬ 
able with imprisonment for a term which may 
extend to one year or with fine or with both. 
Even if an order other than one for detention 
of a person is passed under Section 3 the con¬ 
travention of any such order is also an offence 
punishable with imprisonment for a term 
which may extend to on e year or with fin e or 
with both. The foregoing brief analysis of the 
section would give som e idea of the far- 
reaching character of this Law. 

(16) The reasonableness of any restrictions 
imposed should amongst other things, be de¬ 
termined with reference to th e relation which 
they bear to th e interest sought to be protect¬ 
ed. Section 3 is concerned with preventing 
acts prejudicial to th e public safety or to the 
maintenance of public order. Are th e extre¬ 


mely wide powers conferred by th e Legisla¬ 
ture upon the Government commensurate 
with the requirements of th e interests sought 
to be protected thereby? As already pointed 
out th e powers given by Section 3, confer not 
only the authority to make a person reside 
in a specified area or to extern a person from 
a particular area or place—they include the 
power to control almost any activity of the 
individual in any sphere of life whatsoever. 
The section authorises even the passing of an 
order prohibiting the person against whom the 
order is made, the use of any article that may 
be mentioned in th e order. 

(17) Th e far-reaching and almost unlimited 
character of the restrictions that may be im¬ 
posed on the individual under the powers 
conferred by Section 3 will be seen in clear 
relief if we take a concrete instance. Suppose 
the majority of th e residents of a village con¬ 
sists of Brahmins and Kshtriyas who object 
to the wearing of ‘Janeoo’ by Pasis or Cha¬ 
in ars. Some members of any of the two last 
mentioned classes insist upon wearing the 
sacred thread. Th e Government, the District 
Magistrate or the authority to whom the 
power to act under S. 3 has been delegated 
is of opinion that the wearing of th e sacred 
thread by a Chamar or a Pasi of that village 
is likely to result in a breach of peace. The 
authority concerned may in these circumst¬ 
ances make an order under Section 3 against 
the Pasi or the Chamar who insists on wearing 
a ‘Janeoo’ directing him to confine himself 
to his house for a period of three months if 
he wears the sacred thread; or an order may 
be passed that he when appearing in public 
must cover his body with cloth in such a man¬ 
ner that the ‘Janeoo* round his neck is not visi¬ 
ble or the authority concerned may even make 
an order that he should leave the village for 
three months. All such orders would be well 
covered by the language of Section 3. It is 
thus clear that the restrictions which can be 
imposed on the right to reside and settle in 
any part of India and th e right to move freely 
throughout the territory of India are heavily 
restricted by the provisions of this section. 

(18) Thp manner in and the means by 
which obedience to the order passed under 
Section 3 may be enforced ar e drastic and 
of a character so a_s to make the restrictions 
imposed on the rights conferred by Article 19 
(1) (d) and (e) unreasonable. A person against 
whom an order under Section 3 (1) is made 
may, as already pointed out, be required to 
execute a bond with or without sureties for 
due performance of the instructions or the 
conditions specified in the order. In case of a 
person against whom a detention’ order is 
passed if there is reason to believe that such 
a person has absconded or is concealing him¬ 
self so that the order cannot be executed he 
may not only be treated as an absconder and 
steps taken against him under Sections 87 and 
88 of the Code of Criminal Procedure but he 
may further, by an order notified in the offi¬ 
cial gazette, be directed to appear at a specifi¬ 
ed place within a specified time. In case he 
fails to do so, and is unable to satisfy the 
officer concerned that it was impossible for 
him to comply with this order and further 
that hp had within the specified time informed 
the officer concerned of the reasons which 
rendered compliance of the order impossible, 
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he is guilty of an offence and makes himself 
Stbte to punishment for a term which may 
extend to on e year or with fine or with both. 
Under S. 3(7), if a person against whom action 
is taken under S. 3 (1), contravenes any other 
order (an order other than the one for deten¬ 
tion) made under S. 3 (1) he can similarly be 
punished with imprisonment for one year or 
with fine or with both. Thus it will b e seen 
that with a view to prevent persons from doing 
any act prejudicial to public safety or main¬ 
tenance of public order S. 3 imposes not only 
extraordinarily wide and heavy restrictions on 
the rights conferred upon th e citizens by Art. 
19 (1) (d) and (e), but th e disobedience of any 
such order is made a penal offence punishable 
with a sentence of one year or with fine or 
with both. 

The unreasonableness of the restrictions im¬ 
posed by th e statute under consideration does 
|not result merely from unusually wide character 
of the restrictions that may be imposed upon 
the rights of the citizens but also flows from the 
manner in which the power conferred may be 
exercised. Under S. 11, the Government is 
empowered to delegate the powers or duty 
which is conferred or imposed on the Govern¬ 
ment, ‘to any officer or authority’. This it will 
be seen is in marked contrast with the analo¬ 
gous provisions of the Preventive Detention 
Act No. 4 of 1950. (an Act passed by the 
Parliament) where the power to make an order 
of detention is granted either to the 
Central Government or to the Stat e Govern¬ 
ment or to the District Magistrate or to an 
Additional District Magistrate specially em¬ 
powered in this behalf, the Commissioners of 
Police of Bombay, Madras, Calcutta or Hydera¬ 
bad or to Collectors in Hyderabad in certain 
specified circumstances; while under our Act, 
there ar e no such safeguards and the powers 
may be delegated to a Naib Tehsildar or to a 
Sub-Inspector of Police or may be even to a 
Head Constable. From the onerous character 
of the restrictions imposed, the penalties at¬ 
tached to the disobedience of any order passed 
under this law and in the absenc e of any safe¬ 
guard against the delegation of the powers to 
the Subordinate Officials, however so low in 
rank, I am clear that the restrictions which 
the law permits to be imposed cannot be called 
reasonable. 

'(19) This is not all. The unreasonableness of 
restrictions becomes evident when we find that 
except in th e case of an order of detention (see 
S. 5) the person against whom any other of 
the various orders which it is permissible to 
make under S. 3 (1) is passed, the person af¬ 
fected thereby is not given any right of repre¬ 
sentation. The authority making th e order may 
have acted on wrong information or under a 
mistaken belief as to the existence of a set of 
circumstances which really do not exist, yet the 
person against whom an order is made’ if it is 
*2 order other than one for his detention, is 
without a remedy. There cannot be a slightest 
doubt that such restrictions as are permitted 
to be imposed on two of the Fundamental 
Rights of the citizen under the impugned sta¬ 
tute cannot be said to be reasonable restrictions 
2Lcontemplated by Art. 19 (5) of th e Consti¬ 
tution. The result, therefore, is that the pro¬ 
visions of Ss 3 and 11 read with S. 5 of the 

&£"*"** mghts conferred 

by Art. 19 (1) (d) and .(e) of the Constitution 
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practically valueless. The provisions of S. 3 
are of such a far-reachmg character that they 
may restrict & abridge even Fundamental Rights 
other than those to which referee has jujt 
been made, but in the view that I take of the 
matter it is unnecessary to go into 
that question. I hold accordingly that 
the cumulative effect of Sections 3, 5 

and 11 of Act 7 of 1949, is to impose restate- 
tions on the Fundamental Rights conferred by 
Art. 19 (1) (d) and (e) which cannot be called 
reasonable. The restrictions which it is per¬ 
missible to impose under those sections must, 
therefore, b e held to be ‘ultra vires of the 
powers of the State Legislature. 

(20) Th e result, therefore, is that the order 
passed by the District Magistrate of Jhabua 
against Motilal Bhandari must be held to be 
an order which was illegal and his acquittal 
by the trial Court must, therefore, be upheld. 

(21) Th e appeal preferred by the State is ac¬ 
cordingly dismissed. 

(22) CHATURVEDI, J.: I agree. 

G.M.J. Appeal dismissed. 
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CHATURVEDI, J. 

Shamlal and others. Appellants v. Mahipaf 
Singh, Respondent. 

Second Appeal No. 97 of 1950, D/- 4-1-1952. 
Limitation Act (1908), Art. 182 ( 7 ) — Instal¬ 
ment decree — Decree-holder entitled to recover 
entire amount on default of any one instalment 
— No instalment paid — Remedy to enforce 
default clause becoming barred — Effect of, on 
decree-holder’s right to revover unpaid instal¬ 
ment. 

Where an instalment decree provides that 
in case of any default the entire sum could 
be recovered at once and no instalment is 
paid, the decree-holder applying for execu¬ 
tion of such a decree can rely on the decree 
as a whole, for the purpose of limitation, 
even though his application for the enforce¬ 
ment of the default clause may be barred. 
His claim to the instalments which are not 
time-barred under Art. 182 (7) is not bar¬ 
red on account of his failure to waive his 
right to claim the entire decretal amount 
on the first default. AIR 1942 Oudh 219, 
Rel. on. (Para 4). 

Unless the decree leaves the decree- 
holder no option on the happening of a de¬ 
fault but to execute the decree once and 
for all for the whole amount due under it, 
the decree-holder may execute it on the 
happening of the first, second or any subse¬ 
quent default, and limitation will rim 
against him in respect of each instalment 
separately from the time when such instal¬ 
ment may become due. 16 All 371, Ref. 

(Para 5) 

The main question to be considered in 
such cases is whether the default clause in 
the decree is expressed in a mandatory 
°u a , mere declaratory form i.e., 
whether the decree makes it obliga- 
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tory on the decree-holder to execute it 
for the entire balance if a default occurs, 
or it merely gives him a choice and says 
either that "the entire balance shall become 
due” or that “the decree-holder shall have 
the power to execute the decree for the 
whole amount.” In the first case the de¬ 
cree-holder has no choice and time runs 
from the date of default; but in the second 
case the decree-holder is given an option to 
demand immediate payment of the whole 
. amount, and the decree-holder is at liberty 
to take advantage of the option but if he 
does not take advantage of this option the 
provision for payment by instalments is 
not affected. AIR 1931 Bom 263, Dist. 
Case Law Ref. (Para 7) 

Anno: Limitation Act, Art. 182, N. 136. 
Sahastrabudhe. for Appellants; Har Krishan 

Dixit, for Respondent. 

Cases referred to: 


(’32) 59 I A 376:7 Luck 442: (AIR 1932 P C 
207) (Pr 6) 

(’94) 16 All 371: (1894 All W N 115) (Pr 5) 

(’35) 56 All 921: (AIR 1934 All 534) (Pr 6 ) 

(’31) AIR 1931 Bom 263: (132 Ind Cas 437) 

(P r 9 ) 

(’36) 60 Bom 62: (AIR 1936 Bom 17) 

(’36) AIR 1936 Bom 268:38 Bom L R 492^(163 
J C 037) . (Pr 6 ) 

(’46) 50 Cal WN 735: 81 Cal LJ 324: 226 Ind 
Cas 343: (AIR 1946 Cal 500 F B) (Pr 6 ) 
(’36) 11 Luck 276: (AIR 1935 Oudh 465 F B) 

(’42) 17 Luck 449: (AIR 1942 Oudh 219)^ 5> 

(Pr 4) 

( 39) AIR 1939 Sind 49: (ILR 1940 Kar 385) 

(Pr 6 ) 


JUDGMENT.: This is an execution appeal 
from an order passed in first appeal by the 
learned District Judge, Bhind on 16th Septem¬ 
ber 1948. allowing the appeal and the objections 
of the judgment-debtor and dismissing the de¬ 
cree-holder’s application for execution as time- 
barred. 


(2) The decree was passed in 1927 and in 
course of execution in 1937 a compromise was 
arrived at and on the basis of this compromise 
an order was passed by the Court on 27-7-1937 
providing for payment of Rs. 200/- by the 
judgment-debtor within a period of 10 years by 
annual instalment of Rs. 20/- out of which 
Rs. 10/- were to be paid on 15th January and 
Rs. 10/- on 15th of May every year. It was 
further provided that in case of any default 
the entire sum could be recovered at once. It is 
admitted that the judgment-debtor did not pay 
any instalment and the decree-holder never 
made an application for execution before 1947. 
On 24-12-1947, the decree-holder for the first 
time applied for the execution of the decree 
for instalments. He mentioned in his applica¬ 
tion that he wants to get from the judgment- 
debtor seven instalments of Rs. 10/- each which 
have fallen due on (1) 15th May 1944, (2) 15th 
January 1945, (3) 15th May 1945. (4) 15th Janu¬ 
ary 1946, (5) 15th May 1946, ( 6 ) 15th January 
1947 and (7) on 15th May 1947. The decree- 
holder further alleged in the application that 
as a tenant of the judgment-debtor the previous 
instalments he had adjusted towards the rent 
which he was liable to p^y to his landlord the 
judgment-debtor. The judgment-debtor objec¬ 
ted to the execution of the decree and one of 


his objections was that the execution is time- 
barred. He also stated that he had filed a suit 
for arrears of rent against the decree-holder 
and the story of adjustment of the previous in¬ 
stalments towards rent is without foundation. 

(3) Apart from other considerations, the 
main question in this appeal is: can the decree- 
nolder sleep over some of the instalments and 
apply for the remaining when they will be due 
specially when a default has taken place and 
when the decree-holder did not choose to en¬ 
force the default clause? In other words, the * 
question is: when a single instalment is not paid 
did the default clause come into operation and 
did the decree cease to be an instalment decree 
and did it become, from the day of default, a 
decree for the payment of the whole decretal 

mount? or, could it retain, at the sweet will of 
the decree-holder, the nature of an instalment 
decree? 

(4) It is well settled now that where an in¬ 
stalment decree provides that in case of any de¬ 
fault the entire sum could be recovered at once 
and no instalment is paid the decree-holder 
applying for execution of such a decree can 
rely on the decree as a whole, for the purpose 
of limitation, even though his application for 
the enforcement of the default clause may be 
barred. His claim to the instalments which are 
not time-barred is not barred on account of his 
failure to waive his right to claim the entire 
decretal amount on the first default. ‘PEOPLES 
BANK OF NORTHERN INDIA v. AIJAZ ALP, 

17 Luck 449. 

(5) It was observed in ‘AJODHIA PRASAD 
v. BANSILAL’. 11 Luck 276 by a Full Bench of 
the Oudh Chief Court: 

"If the decree-holders do not choose to enforce y 
within limitation the provision which was in¬ 
serted for their benefit, they may be debarred 
from enforcing it afterwards, but they ought 
not to be prevented from recovering the future 
instalments, the claim in respect of which is 
made within time. If the subsidiary right of 
. enforcing the default clause has become bar¬ 
red by time, it does not follow that the pri¬ 
mary right relating to payments by instal¬ 
ments is also barred.” 

It therefore becomes clear that unless the decree 
leaves the decree-holder no option on the happen¬ 
ing of a default but to execute the decree once 
and for all for the whole amount due 
under it, the decree-holder may execute it on 
the happening of the first, second, or any sub¬ 
sequent default, and limitation will run against 
him in respect of each instalment separately from 
the time when such instalment may become due 
•SHANKAR PRASAD v. JALPA PRASAD’, 16 
All 371. 

( 6 ) There is of course authority to the con¬ 
trary also where it has been held that when, 
under an instalment decree with a default clause 
instalments have not been paid and the default 
clause can be brought into operation the decree 
ceases to be an instalment decree and becomes \ 
from the date of default a decree for the pay¬ 
ment of a lump sum and time runs from that 
default; and in order that the decree may retain 
for the benefit of the decree-holder the nature of 
an instalment decree, the decree-holder must 
show unequivocally that he so intended, (vide 
cases referred to in the judgment of Broomfield 

J. in ‘BOMATU BHADU v. GOVARDHANDAS’, 
AIR 1936 Bom 268: 38Bom LR 492:163 IC 937. But 
in view of the judgment of the Privy Council in 
•LASA DIN v. GULAB KUNWAR', 59 Ind App 
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376- 7 Luck 442: (AIR 1932 PC 207. these cases lower appellate Court and hold that the applica 
-j~> -- —j • -ru-:- t tinn fnr execution was within time. I reman< 
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cannot be regarded as good law. Their Lord- 
ships of the Privy Council in this case held that 
as the default clause in the mortgage deed was 
a clause in favour of the mortgagee which he 
might or might not enforce, so he was not bound 
to enforce it, and that time ran not from the 
date on which the default clause might have 
been brought into operation, but from the date 
when the mortgage expired and the principal 
sum became due. This principle has been ap¬ 
plied to default clauses in decrees where the de¬ 
cretal sum is payable in instalments by the Bom¬ 
bay High Court in ‘VEHERBHAI VALLAV- 
BHAI v. JAVER SOMA*, 60 Bom 62: AIR 1936 
Bom 17, by the Allahabad High Court in ‘RAM 
PRASAD RAM v. JADUNANDAN UPADHIA’. 
56 All 921: AIR 1934 All 534; by the Sindh Judi¬ 
cial Commissioner’s Court in 'LEKH RAJ SIRU- 
MAL v. KHUB CHAND\ AIR 1939 Sind 49 and 
by a Full Bench of the Calcutta High Court in 
‘RANGALAL AGARWALLA v. SHYAMLAL 
TAMULF 50 Cal W N 735: 81 Cal L J 325: 226 
Ind Cas 343: AIR 1946 Cal 500. 

(7) The main question to be considered in 
such cases is whether the default clause in the 
decree is expressed in a mandatory or in a 
mere declaratory form i.e., whether the decree 
makes it obligatory on the decree-holder to 
execute it for the entire balance if a default oc¬ 
curs, or it merely gives him a choice and says 
either that “the entire balance shall become 
due”, or that “the decree-holder shall have the 
power to execute the decree for the whole 
lamount.” In the first case the decree-holder has 
no choice and time runs from the date of de¬ 
fault; but in the second case the decree-holder 
is given an option to demand immediate pay¬ 
ment of the whole amount, and the decree-holder 
is at liberty to take advantage of the option, but 
if he does not take advantage of this option the 
provision for payment by instalments is not 
affected. The present case comes under the 
second class and I am clear in my mind that it 
was open to the decree-holder to execute the 
decree for instalments. The application being 
one for the recovery of certain instalments, it 
is an application to enforce payments which the 
decrfee directed to be made at certain dates 
Consequently Art. 182(7) applies here and in 
my judgment the application was within time. 

. ^ If ^cree retained the nature of an 
instalment decree, the decree-holder could forgo 

fnl ai in ln ft ents and appIy for the remaining 
‘ w jnch . ca fe he would have, in respect of 

??K^ nSta L ment ’ t ] iree years time from th e date 
it became due, under Art. 182(7), Limitation Act. 

Mr. Ramkrishna Dixit places reliancp nn 
PANDURANG VISVANATH v MAHAHFn 
VISHWESHWAR’, AIR 2 6 TbuMhS 

case is distinguishable as the decree-holder in 

Stfnn 10n * e first default taken out exe¬ 
cution for the whole amount and had exercised 

Subsequently he attempted to exS 
cute the decree for instalments. It was held 
that once he had exercised his option for the 
^teamoiint he could n °t be allowed to exe- 
^J h ll e S re . e . f ? r . instalments. This circum 
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tion for execution was within time. I remand 
the case back to the learned District Judge for 
disposing of appeal on other points. 

K.S. Appeal allowed. 
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KAUL C. J. AND MEHTA J. 

Chhotelal Banshidhar, Appellant v. Abdulla- 
bhai Abdul Gafoor, Respondent. 

Second Appeal No. 394 of 1949, D/- 17-1-1952. 
Houses and Rents — Madhya Bharat Sthan 
Niyantran Vidhan (15 of 1950), S. 4 — Tenancy 
by contract — Determination of — Notice to 
quit is essential — Provisions of Vidhan do not 
repeal or abrogate provisions of Transfer of 
Property Act — Transfer of Property Act (1882),. 
Ss. 106, 111. 

Before the landlord can seek protection 
of the provisions of S. 4 of the Stan Niyan¬ 
tran Vidhan, he must prove that he had de¬ 
termined the tenancy by a valid notice to 
quit. In the state of law as modified by the 
terms of the Sthan Niyantran Vidhan it be¬ 
comes necessary for a landlord seeking to 
evict his tenant to prove not only that the 
tenant is liable to ejectment under the gene¬ 
ral law or under the contract of tenancy, 
but also that the tenant cannot claim protec¬ 
tion from ejectment by reason of the provi¬ 
sions of the Sthan Niyantran Vidhan. It is 
true that by merely proving a valid notice 
to quit, a landlord cannot get a decree for 
ejectment and possession. He has to prove 
one of the grounds mentioned in S. 4 of the 
Sthan Niyantrana Vidhan. 

However where the tenancy is not a sta¬ 
tutory one but by a contract and by the 
terms of the contract notice to quit is re¬ 
quired in order to terminate the tenancy, 
the tenancy cannot be determined except by 
a valid notice to quit. In such a case provi¬ 
sions of the T. P. Act are neither repealed 
nor abrogated by the Sthan Niyantran Vi¬ 
dhan. Consequently before a landlord can 
sue for eviction of a tenant he must have ter¬ 
minated the tenancy i.e. either by effluxion 
of time or by determination of the lease 
providing for a forfeiture or by a notice to 
quit in accordance with law. Section 4 of 
the Sthan Niyantran Vidhan in no way in¬ 
terferes with those provisions. 

a m „ . , (Paras 5, 6, 11) 

Anno: T. P. Act, S. Ill N. 23a. 

V R. Newaskar, for Appellant: S. D. Sanghi 
for Respondent. 8n1 ' 

tel?i E S,n A Af J R a In ^K iS 3 , PP 5 al the Plaintiff Chho- 

Abdulkhhai ? a dh f had sued the defendant 

®J e , ctm ent on the ground that 
the defendant had been in arrears in the nav- 

^ ° £ and that the plaintiff wanted P the 
shop for his own use and he, therefore gave 

Jw* d !l!" d ? nt t0 vacate. The’ defen- 


stance does not exist in the case before mTTd danf raised* SS? ant to va^ The deYem 
L am ° f ,°P‘ nion th^t a decree-holder cannot be Court held^h^t fl < 5 nte “ tl0n s and the trial 
deemed to have abandoned his rights under th* anHthS, tha i- the - notlce to <l uit is not valid 

dSuU 0 e r iin? lm ? ntS *l nd elected t0 «*r on J e the Plaintiffs suit. In 

ifiEg dtn U e S L UnleSS iS dear Pr00f of Ws 


anffi v . iew ° f the matter, I allow the 

PPeal with costs, set aside the order of the 


meM^ DistrIc S Judge ^«rmed the udg- 
S the SppeS. ree the trial CoUrt and dismiss - 

0 ® time this appeal was hparr? 

Stha n Niyantran Vidhan hL come i5?o force 
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Mr. Niwaskar contended that under S. 12 of the 
Sthan Niyantran Vidhan retrospective effect can 
be given to all pending matters and therefore he 
contended that the plaintiff wanted to 
base his ground of eviction under S. 4 of the 
Sthan Niyantran Vidhan. He contended on be¬ 
half of the plaintiff-appellant that the grounds 
for ejectment are that the house in suit is dila¬ 
pidated and needs construction and substantial 
repairs which cannot be made without the de¬ 
fendant’s eviction from the house; that the 
house in question is required by the owner for 
residence and there is meagre accommodation 
for the plaintiff’s family; that the defendant-res¬ 
pondent has caused substantial damage to the 
premises so as to diminish its value; that the 
defendant is occupying premises of his own and 
hence he is not entitled to remain in the pre¬ 
mises any longer. 

(3) Mr. S. D. Sanghi learned pleader for the 
respondent urged that the remand will not serve 
any useful purpose as both the trial Court and 
the lower appellate Court have held that notice 
to quit has been held to be invalid. Hence the 
question arises whether a landlord can file a suit 
for ejectment of a tenant without giving notice 
to quit in case the tenant contravenes any of 
the clauses of S. 4 of the Sthan Niyantran Vi¬ 
dhan of Samvat 2006 and therefore the matter 
was referred to a Division Bench to consider 
whether in view of the provisions of the Sthan 
Niyantran Vidhan of Samvat 2006, a valid notice 
to terminate the tenancy is or is not necessary. 

(4) Mr. Newaskar contended that having re¬ 
gard to the preamble of the Sthan Niyantran 
Vidhan. it appears that the Act has codified the 
law with regard to letting of premises on rent, 
requisition of dwelling houses, control of rent 
paid in respect thereof and restricting the evic¬ 
tion of tenant therefrom. He contended that 
the grounds of ejectment, mentioned in S. 4 are 
exhaustive and therefore a notice to quit is not 
necessary. He contended that the Sthan Niyan¬ 
tran Vidhan has superseded and repealed the 
previous law on the subject. On the other hand 
it is argued by Mr. Sanghi that the Sthan Niyan¬ 
tran Vidhan does not abrogate the provisions of 
T. P. Act. Under the provisions of the T. P. 
Act under Sections 106 and 111 the legal rela¬ 
tion between the landlord and the tenant can¬ 
not be determined except by notice to quit in 
case of monthly tenancy and in case of fixed 
tenancy until the expiration of the fixed period 
by efflux of time. 

(5) Having regard to the facts of this parti¬ 
cular case it is quite clear that this is a case of 
monthly tenancy and according to the provi¬ 
sions of S. 106 of the Transfer of Property Act 
in this case the plaintiff-landlord had given a 
notice to the defendant-tenant to quit but this 
was held to be invalid by both the Courts below. 
In this case the contract of lease distinctly sti¬ 
pulated that in case the landlord wanted to 
eject the tenant from the premises, he must 
give one month’s notice expiring with the period 
of tenancy. The determination of the lease by 
such notice must have become complete by the 
expiration of a valid notice to quit before the 
institution of the suit. Here, before the land¬ 
lord can seek protection of the provisions of S. 4 
of the Sthan Niyantran Vidhan of S. Y. 2006. he 
must prove that he had determined the ten¬ 
ancy by a valid notice to quit and then only the 
provisions of S. 4 of the Sthan Niyantran Vi¬ 
dhan will come into play. It appears to me 
that in the state of law as modified by the terms 
of the Sthan Niyantran Vidhan it becomes neces- 
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sary for a landlord seeking to evict his tenant, 
to prove not only that the tenant is liable to 
ejectment under the general law or under the 
contract of tenancy, but also that the tenant 
cannot claim protection from ejectrhent by rea¬ 
son of the provisions of the Sthan Niyantran 
Vidhan. It is true that by merely proving by 
valid notice to quit, a landlord cannot get a 
decree for ejectment and possession. He has, 
therefore, to prove one of the grounds mention¬ 
ed in S. 4 of the Sthan Niyantran Vidhan. How¬ 
ever the relation of landlord and tenant in view 
of the contract of tenancy cannot be determined 
except by a valid notice to quit. 

(6) Hence notice to quit & other grounds of ob¬ 
jection have got to be proved. I am clearly of 
opinion that in the particular circumstances of 
this appeal the provisions of Sthan Niyantran 
Vidhan have not abrogated or repealed the pro¬ 
visions of the T. P. Act with regard to the eject¬ 
ment of a tenant by first giving him notice to 
quit. In the absence of notice to quit the con¬ 
tractual tenancy cannot be determined. In my 
opinion before a landlord can sue for eviction 
of a tenant he must terminate the tenancy i.e. 
either by effluxion of time or by determination 
of a lease providing for a forfeiture or by a 
notice to quit in accordance with law. Section 
4 of the Sthan Niyantran Vidhan in no way in¬ 
terferes with those provisions. Unless and until 
a tenancy or a lease is determined, a landlord is 
not entitled to obtain from a Court an order for 
eviction or possession. Here both the Courts 
have held that the notice to quit is bad. 

(7) Hence my answer to the reference is that 
under the peculiar facts of this case the land¬ 
lord cannot evict the tenant before determina¬ 
tion of the tenancy by giving a valid notice. 

(8) KAUL, C. J.: I have had the advantage of 
reading the judgment written by Mehta J. and 
agree with the conclusion arrived at by him. I 
will content myself with making a few observa¬ 
tions of my own. 

(9) It was contended by Mr. Newaskar that the 
provisions of Act 15 of 1950 

had created a statutory tenancy and that the 
provisions of S. 106 of the T. P. Act were abro¬ 
gated and accordingly could not be applied. 

(10) With regard to the first of these conten¬ 
tions I am clear that Act 15 of 1950 did not 
create any statutory tenancy. The tenancy in 
the present case was admittedly created by a 
private contract. All that Act 15 of 1950 has 
done with regard to a lease like the present, is 
that it regulates by law the relations between 
the landlord and the tenant with respect to 
certain matters arising under the lease. For 
instance the rent that may be recoverable by 
the landlord in respect of the premises 
and ejectment of the tenant by the 
landlord only on specified grounds are matters 
to be regulated by law. This cannot be said to 
be the creation of a statutory tenancy. 

It was contended by Mr. Newaskar that the 
“?*TT^T * s an amending and a con¬ 

solidating Act and its provisions must be taken 
to contain the whole law on the subject with 
which it deals. This may be conceded. It may 
further be conceded that as stated in the pre¬ 
amble of the said Act, ejectment of the tenants 
is one of the subjects dealt with by the statute. 
The question however is does the statute lay 
down the whole law pertaining to ejectment of 
tenants. I am clear that the answer to this 
query must be in the negative. 
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opction 4 is one of the provisions which pur- 
norts to deal with the question of ejectment of 
St in one of its aspects. That section how- 
pver lays down only the grounds on which a 
suit for ejectment may be brought against a 
tenant. This as already observed is only one 
aspect of the problem with which a suit for 
eiectment of a tenant is concerned. There is no 
section in this law which lays down the de¬ 
fences that may be open to a defendant in a 
suit for ejectment brought under the Act. it 
* was contended that any defences that may be 
raised in such a suit must necessarily flow from 
the grounds on which a suit for ejectment may 
be brought and must therefore be held to be 
implied in S. 4 of the Act. It was further con¬ 
tended thfrt no grounds other than those which 
are employed in S. 4 were open to a tenant aga¬ 
inst whom a suit for ejectment was brought 
after Act 15 of 1950 came into force. 

I am unable to accept this contention. A 
lease is a legal concept with which we are all 
familiar. It is one of the modes of transfer of 
property recognised by our law. Once a valid 
lease is created it gives rise to various rights 
and obligations as between the lessor and the 
lessee. The right to eject the tenant from the 
demised premises is only one of them. When¬ 
ever it is attempted to enforce any of the rights 
arising under the lease, defences that may be 
taken to such a suit may arise out of the vari¬ 
ous aspects of the legal concept of the lease. 
They need not necessarily arise out of or be 
confined to the grounds on which a suit for en¬ 
forcement of the right to eject may be brought. 
This does not require much argument. The 
pleas of limitation and jurisdiction for instance 
have nothing to do with the grounds of eject- 
^ ment mentioned in S. 4. It cannot however be 
disputed that such pleas can be raised in a suit 
for ejectment. 

(11) The provisions of RVR" 

must be given effect to so far as they go. There 
is however nothing in the Act to suggest that it 
repeals the whole of the chapter pertaining to 
leases contained in the T. P. Act. It is well in 
this connection to bear in mind the following 
observations of Maxwell in his Interpretation of 
Statutes (See page 173 Ninth Edition): 

“But repeal by implication is not favoured. A 
sufficient Act ought not to be held to be re¬ 
pealed by implication without some strong 
reason. It is a reasonable presumption that 
the Legislature did not intend to keep really 
contradictory enactments on the statute-book, 
or, on the other hand, to effect so important 
a measure as the repeal of a law without ex¬ 
pressing an intention to do so. Such an in¬ 
terpretation, therefore, is not to be adopted, 
unless it be inevitable. Any reasonable con¬ 
struction which offers an escape from it is 
more likely to be in consonance with the real 
intention.” 

(12) It was not disputed before us that if the 
provisions relating to notice by a landlord desi¬ 
rous of ejecting his tenant contained in the T. P. 
Act be applicable to the present case the appeal 
cannot succeed. There is a finding by the lower 
appellate Court that the notice issued by the 
landlord-appellant in this case to the tenant was 
bad and the suit for ejectment must therefore 
fail. There is nothing in Apt 15 of 1950 which 
would induce me to hold that the provisions of 
the T. P. Act pertaining to notice to quit to be 
given by a landlord to his tenant, have abrogat¬ 
ed by any of the provisions of ftqqur 
there is accordingly no point in sending the case 
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back to the lower Court for further inquiry 
The disposal of this appeal shall however not 
preclude the appellant from raising any points 
which could be raised in this appeal in any suit 
which he may now bring for ejectment of his 

tei ( 13 ) The appeal is accordingly dismissed with 

00 04) BY THE COURT: In the view of the law 
taken by the Bench the appeal is dismissed with 

RGj) Appeal dismissed. 
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(INDORE BENCH) 

MEHTA, J. 

Martandrao Tatyaji, Applicant v. Tarabai, Op- 
ponent. 

Civil Revn. No. 183 of 1950, D/- 5-12-1951. 
Court-fees Act (1870), S. 7 (v) (e) — Suit 
against licensee for possession. 

Where in a suit for possession of a house 
the plaintiff claims that the defendant in 
possession is his licensee, the court-fee is 
payable under S. 7(v)(e) according to the 
market value of the house: ‘AIR 1947 Bom 
482 ar.d AIR 1949 Cal 621, Foil.; AIR 1927 
Pat 140, Dissent. (Para 3) 

Anno: Court-Fees Act, S. 7(V) N. 1. 

W. Y. Pande. for Applicant; N. A. Phadke, 
for Opponent. 

Cases referred to: 

(’47) AIR 1947 Bom 482: (49 Bom 


R 552) 
(Pr 3) 
(Pr 3) 
(Pr 3) 
this 


in 


(’49) AIR 1949 Cal 621 
(’27) AIR 1927 Pat 140: (5 Pat 631) 

ORDER: The only point involved 
revision application is one about the court-fees. 
The Civil Judge, City Indore, decided the pre¬ 
liminary point with regard to court-fees and 
held that the court-fees should be paid accord¬ 
ing to Section 4, Clause (V) (f) i. e., where the 
subject-matter is a house or garden, the mar¬ 
ket value of the house or garden. 

(2) Shortly stated the facts are that the 
plaintiff Martandrao sued his wife Tarabai for 
declaration and possession of a portion of a 
house, No. 77, Ada Bazar, Indore City. The 
plaintiff alleged that he had allowed his wife 
to reside in the upper portion of the Ada Bazar 
house and he was not on good terms with her. 
The plaintiff had gone to Niphad in Nasik Dis¬ 
trict and he had married second wife and he 
has got two sons and a daughter. He wants to 
return to Indore and he wants the entire house 
for his own use and hence this suit for decla¬ 
ration and possession. The plaintiff paid only 
court-fees of Rs. 37-8-0 being yearly rent of the 
portion in occupation of the defendant. The trial 
Court held that the plaintiff has to pay court- 
fees on the market value of the portion in 
possession of .the defendant according to S 7 
Cl. (V) (f), Court-fees Act. S ’ 

* Mr* Pande for the applicant contended 
that the court-fee should be paid not on the 
market value of the house but on the rental 
value of the house in possession of the defen- 
dant. In my opinion there is absolutely no 
substance in this revision application. The ques¬ 
tion is whether in a suit for possession of a 
house where the plaintiff claims that the defen- 
dant in possession is his licensee, the court-fee 
is payable according to the market value of the 
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house. The Division Bench of the Bombay 
High Court decided (Vide ‘RATILAL v. CHAN- 
DULAL\ AIR 1947 Bom 482). that where in 
a suit for possession of a house the plaintiff 
claims that the defendant in possession is his 
licensee the court-fee is payable under Sec. 7 
(v) (e) according to the market value of the 

house. The ruling in 'BARKATUNNISA BEGUM 
MT. v. MT. KANIZA FATM.V. AIR 1927 Pat 
140 was particularly dissented from. The Patna 
High Court held that where the subject-matter 
of the suit is a right to eject the defendant 
the value of that right is the value at which the 
defendant’s ngnt to remain in the house under 
the license of the plaintiff may be valued. I 
prefer to follow the Bombay view and I also 
do not understand how the right of a licensee 
to remain in a house is to be valued. The dis¬ 
tinction made between an ordinary suit in 
ejectment based on title and a suit in ejectment 
based on licence for the purposes of Section 7 
(v), Court-fees Act. is really a distinction of 
substance. The same point is discussed in SA- 
TISH KUMAR v. SAILABASINI DEVI’. AIR 
1949 Cal 621, where it is held that where a 
person claims possession of certain premises 
from a licensee whose licence has been revok¬ 
ed the suit is clearly for recovery of possession 
and the valuation for purposes of court-fee is 
governed by Section 7 (V). The plaintiff is 
(not?) entitled to put his own valuation on the 
suit. 

(4) For the reasons aforesaid I reject the re¬ 
vision application with costs. Pleaders’ fee Rs. 
15/-. 

G.M.J. Revision application dismissed. 
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(GWALIOR BENCH) 

DIXIT AND CHATURVEDI JJ. 

State v. Kehari Singh. Respondent. 

Criminal Appeal No. 51 of 1951, D/- 5-3-1952. 
Penal Code (1860), S. 318 — Intention of con¬ 
cealing birth of child. 

When the birth of the child was known to 
most of the villagers in the village no infer¬ 
ence can be drawn that the disposing of the 
dead body of the child was with the inten¬ 
tion of concealing the birth of a child within 
the meaning of the expression in S. 318. 

(Para 6) • 

Anno: Penal Code. S. 318. N. 1. 

Mungre. Government Advocate, for the State; 
Krishan Bahadur, for Respondent. 

CHATURVEDI J.: This is an appeal filed 
by the State under S. 417, Criminal P. C., 
against an order passed by th e Sessions Judge 
Gwalior on 4-12-50 in Criminal Case No. 20 of 
1950 acquitting the respondent Kehari Singh 
of an offence under S. 318, Indian Penal Code. 

(2) The prosecution story was that Mst. 
Konsa, a Rajput widow, aged 24 years, was 
pregnant. & on 5th January 1950 gave birth to 
an illegitimate child who was soon throttled 
and Mst. Konsa’s uncle Kehari Singh took the 
dead body of the child and threw it in a well 
in village Semari, P. S. Ghatigaon, District 
Gird. Mst. Konsa was committed to Sessions 
for standing her trial for offences under Ss. 302 
and 318. Indian Penal Code, Kehari Singh was 
committed for standing his trial for offences 
under Ss. 302/109 and 318, Indian Penal Code. 


Both were acquitted by the learned Sessions 
Judge Gwalior and th e State has filed this 
appeal only against the acquittal of Kehari 
Singh respondent and th e prayer is that ‘the 
accused be convicted under S. 318, Indian Penal 
Code. It will be seen that this appeal relates 
only to th e offenc e of secretly disposing of the 
dead body of the child. No appeal has been 
preferred against th e order of acquittal for the 
offence either of murder or of abetment of 
murder. 

(3) The dead body of the child was seen 1 
floating in a well on 12-1-1950 and a re¬ 
port was sent to the police by Parmal Singh 
P.W. 10, who was Naib Tehsildar of the 
Village at that time, through Choukidar Khe- 
rr.oo P.W. 1. The report mentioned I only this 
fact that a child is lying dead in a well out-side 
the ‘Abadi’. It was subsequently found by the 
police that it was the child of Mst. Konsa 
who had given birth a week before. It appears 
from the evidence that many villagers knew 
that Mst. Konsa wa s pregnant, and if th e state¬ 
ment of Lali, P.W. 9 is to b e believed the birth 
of Mst. Konsa’s child was known to many per¬ 
sons. The birth had taken place at Lali’s own 
house and she had told everything to Jhandu 
Prasad P.W. 6, Ratan P.W. 4, Sit a Ram P.W. 11 
and also to the villagers. There is thus no 
doubt, and, it is proved by th e prosecution 
evidence itself that the pregnancy of Mst. 
Konsa and thereafter the birth of the child 
was known to all and sundry. It was not a 
secret thing. 

(4) The respondent Kehari Singh in his 
examination under S. 342 admitted that Konsa 
is his niece and is a widow and had given 
birth to a child who had died immediate- j 
ly afterwards. He took the dead body and 
threw it in a well near th e village: for, the 
custom in that village is that the dead body 
of a child is thrown either in a well or in a 
river. 

(5) There is no evidence on behalf of the 
prosecution about the custom of disposing of 
dead bodies of th e children that is prevalent 
in this particular village. But the main ques¬ 
tion in this case is:whether the secret dispos¬ 
ing of the dead body of this child was with the 
intention of concealing, or of endeavouring to 
conceal, th e birth of this child? It is important 
to note that it is the act of secretly disposing 
of the dead body with the intention of conceal¬ 
ment of the birth of the child (and not with 
the intention of concealing the death of the 
child) that is made punishable under S. 318, 
Indian Penal Code. 

(6) When the birth of the child was known 
to most of th e villagers in the village no infer¬ 
ence can be drawn that the disposing of the 
dead body of this child was with the intention 
of concealing the birth of a child within the 
meaning of the expression in Sr 318, Indian 
Penal Code. In this view of the matter the 
appeal cannot succeed and we dismiss it. We ) 
direct that th e respondent who t has been 
arrested and is in Jail be released forthwith. 

(7) DIXIT, J.: I agree with my learned 
brother that the evidence on record does not 
lead to the inference that the disposal of the 
dead body of the child in this case was with 
intention of concealing the birth of the child. 
The appeal must, therefore, be dismissed. 

V.R.B. Appeal dismissed. 
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A. I. R. 1932 Madhya Bharat 123 
(GWALIOR BENCH) 

DIXIT, J. 

Mansoor Shah, Applicant v. Maya Shankar 
and another, Non-Applicants. 

Criminal Revision No. 106 of 1951, D/- 24-1- 
1952. 

(a) Criminal P. C. (1898), S. 253 (1) and (2) 
— Difference between two sub-sections. 

* There is a difference between a discharge 
of an accused under Sub-section (1) and a 
discharge under Sub-section (2). While 
under the first sub-section, the discharge is 
on the ground that no case has been made 
out, under the second sub-section, the dis¬ 
charge is on the ground that the charge 
against the accused is groundless. To say 
that no case is made out, is not the same 
thing as saying that the charge is ground¬ 
less. The first sub-section obviously con¬ 
templates the taking of all the evidence re¬ 
ferred to in Section 252. Sub-section 2 
deals with cases in which the complaint 
appears to be so groundless *ab initio’ or 
after some witnesses of the complainant 
:'v»e been examined that the examination 
of all or any of the remaining witnesses for 
the prosecution canriot materially help the 
case of the complainant. AIR 1928 Mad 129 
(1). Ref. (Para 2) 

Anno: Criminal P. C., S. 253, N. 6. 

(b) Criminal P. C. (1898), Ss. 252 (1) and 
(2) and 253 (1) and (2) — Discharge without 
examining witnesses. 

When a Magistrate has taken under 
Section 252 (1) all the evidence produced 
by the complainant in support of the prose¬ 
cution and then he has also issued sum¬ 
monses under S. 252 (2) to witnesses to give 
evidence for the prosecution, he cannot 
discharge the accused persons without 
examining the witnesses so summoned un¬ 
less he comes to a conclusion about the 
evidence which is to be given by those wit¬ 
nesses and finds that even if that evidence 
is recorded, the charge would be ground- 
less - (Para 2) 

Anno: Criminal P. C., S. 253, N. 5. 

Mun-jre, for Applicant; Katare, for Non-Ap¬ 
plicants. 

Case referred to: 

(’28) AIR 1928 Mad 129 (1): (28 Cri L J 995) 

(Pr 2) 

ORDER: This is a petition to revise an 
order of the City Magistrate Lashkar discharg¬ 
ing the non-applicant accused persons. The 
applicant is prosecuting th e accused tor an 
offence under S. 500, I. P. C„ alleging that the 
non-applicants Maya Shankar and Jhanman 
Lai, the Editor and the Printer respectively of 
‘Dainik Madhya Bharat Samachar’ printed and 
published in an issue of th e paper dated 10- 
3-50, a news item to the effect that it was learnt 
that a prominent Jhagirdar of Madhya Bharat 
who owned a Jagjr* in Hyderabad and who 
was a member of the Muslim League was in- 
volved in th e conspiracy tor the abscondance 
of Liak Ali and that this Jagirdar was seen 
1 afew da ys back and had also 

of - Liak Au - The complainant 
alleged that the imputation in the news item 


obviously referred to him and that by that im¬ 
putation, his reputation had been harmed. 

On 15-11-50, Virendra Singh, the last wit¬ 
ness whom the complainant wished to examine 
on his behalf and who had been summoned 
by the Court, did not appear in spite of the 
service of the summons on him. The learned 
Magistrate without taking any steps to secure 
the attendance of this witness, passed an order 
discharging the accused persons on the evi¬ 
dence of the witnesses till then examined for 
the prosecution. The complainant then applied 
to the learned Sessions Judge Gwalior lor a 
revision of th e order of the City Magistrate. 
Befor e the learned Sessions Judge, it was 
urged that th e order of discharge passed by 
the Magistrate without examining Virendra 
Singh was not legal. 

The learned Sessions Judge admitted the 
force of the contention that the Magistrate 
should have taken steps to procure the atten¬ 
dance of Virendra Singh for giving evidence. 
But he came to the conclusion that under S. 253 
( 2 ), the Magistrate was empowered to dischare 
the accused at any stage of the case without 
examining the complainant's witnesses. He 
also observed that the learned City Magistrate 
should have, in the order of discharge, fully 
discussed the evidence led by the complainant 
and the reasons for discharging th e accused 
persons. In the end, the learned Sessions Judge 
saw no ground for disagreeing with the deci¬ 
sion of th e City Magistrate. 

(2) In this revision petition, the main con¬ 
tention advanced o n behalf of the petitioner 
is that the City Magistrate wa s not competent 
to discharge the accused persons without re¬ 
cording the evidence of prosecution witness 
Virendra Singh who had been summoned to 
giv e evidence but who had failed to obey the 
summons. I n my opinion, this contention must 
be accepted. It is not disputed on behalf of 
the non-applicants that Virendra Singh was 
summoned by the Court and that he failed to 
appear in the Court to giv e evidence. It is 
also not contested that th e complainant had 
not made a declaration that he did not wish 
to examine this witness. 

t \ do A? ot agree with th e learned Sessions 
Judge thaf the order of discharge passed by 
the trial Court was under S. 253 (2) of the 
Criminal P C Sub-section ( 1 ) of this section 
authorises the Magistrate to discharge an ac¬ 
cused person, if upon taking all the evidence 
referred to m S. 252, and making such exami¬ 
nation of the accused person as he may think 
it. necessary, the Magistrate comes to the con¬ 
tusion that no case against the accused has 
been made out. Sub-section (2) of S. 253, em¬ 
powers the Magistrate to discharge an accused 

if e fnwf/ftne all K the witnesses are examined 
f? aso ? s t0 be recorded by him, h e con¬ 
siders th e charge to be groundless. 

Now ther e is difference between a discharge 
of an accused under sub-section ( 1 ) and a dis- 

fi^ r !f,K Unde r SUb /u SeC ^ 0n (2) * While under the 
first sub-sect.ion the discharge is on th e ground 

tnat no cas e has been made out, under the 

sub-sectum th e discharge is on the 

ground that the charge against the accused is 

gf?E2 d £ ss - To that no cas e is-made out, 
is not the same thing a s saying that the charge 
is groundless. The first sub-section obviously 
contemplates th e taking of all the evidence 
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referred to in S. 252. Sub-section 2 deals with 
cases in which the complaint appears to b e so 
groundless ‘ab initio’ or after some witnesses 
of the complainant have been examined that 
the examination of all or any of the remaining 
witnesses for the prosecution cannot materially 
help the case of the complainant. See 
‘MOHOMMED SHERIFF v. ABDUL KARIM’, 
AIR 1928 Mad 129 (1). 

In the present cas e both the Courts below 
overlooked the difference between the two sub¬ 
sections of section 253. The order of the Magis¬ 
trate discharging the non-applicants is obvious¬ 
ly not under the second part of S. 253. He 
discharged the non-applicants on the ground 
that the complainant had failed to prove that 
h e was a member of the Muslim League or 
that he had met Liak Ali’s wife or that he 
was the only Jagirdar of the Madhya Bharat 
owning Jagirdari land in Hyderabad. The 
learned City Magistrate does not say that even' 
if these facts are held to be established by 
the evidence already recorded by him or by 
the evidence of Virendra Singh to be recorded, 
the charge made by the complainant against 
the accused would b e groundless. 

In fact, in the present case, the Magistrate 
recorded the evidence of witnesses produced 
by the complainant and also issued a summons 
to Virendra Singh for giving evidence on be¬ 
half of the prosecution. It is not, as if, the 
Magistrate thought it unnecessary to record 
the evidence of any of these witnesses after 
ascertaining from the complainant the nature 
of the evidence that they were going to give. 
In my opinion, when a Magistrate has taken 
under S. 252 (1) all the evidence produced by 
th e complainant in support of the prosecution 
and then he has also issued summonses under 
S. 252 (2) to witnesses to give evidence for 
the prosecution, he cannot discharge the 
accused persons without examining the wit¬ 
nesses so summoned unless he comes to a con¬ 
clusion about the evidence which is to be given 
by those witnesses and finds that even if that 
evidence is recorded, the charge would be 
groundless. The order of th e discharge of the 
City Magistrate cannot, therefore, be supported 
by sub-section (2) of S. 253. The order of dis¬ 
charge passed by him is clearly one under sub¬ 
section (1). But it is not legal as it was passed 
without taking all the evidence contemplated 
under S. 262. 

(3) I, therefore, set aside the order of dis¬ 
charge passed by the City Magistrate Lashkar 
and direct him to record the evidence of the 
complainant’s witness Virendra Singh and de¬ 
cide the case on the full evidence tendered by 
the complainant. 

V.R.B. Order set aside. 
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(INDORE BENCH) 

MEHTA J. 

State of M. B. v. Gopal Govind Sinnarkar. 

Criminal Reference No. 94 of 1951, D/- 28-11- 
1951. 

Madhya Bharat Baaemtial Supplies (Tempo¬ 
rary Povrers) Act (3 of 1948), Ss. 4, 5—Govern¬ 
ment empowering Director of Food to make re¬ 
gulations in respect of matters referred in S. 4 
— Deputy Director oannot make regulation — 


Gopal (Mehta J.) A. I. R, 

S. 18. Madhya Bharat Genera! Clauses Act does 
not apply — Regulation made under Cl. (12) of 
the Madhya Bharat Rationing Order 1949, by 
the Deputy Director is therefore ultra vires’and 
conviction cannot be based on it. (Madhya 
Bharat General Clauses Act, S. 18) — (Madhya 
Bharat Rationing Order (1949), Cl. 12) (Madhya 
Bharat Rationing Regulations (1949) ). 

Where the Government has empowered 
the Director of Food under S. 4 of the M. B. 
Essential Supplies (Temporary Powers) Act, / 
to make regulations under S. 4, the Director 
of Food has no jurisdiction to delegate the 
powers to the Deputy, unless he is expressly 
authorised to do so. V/hen the Government 
says that it delegates the powers to the 
Director of Food, it excludes the possibility 
of further delegation of the power by the 
person so empowered. Hence it is not com¬ 
petent for him to delegate powers to the 
Deputy Director, of making regulations 
under Cl. (12) of the Madhya Bharat Ration¬ 
ing Order, 1949. Section 18 of the Madhya 
Bharat General Clauses Act does not apply 
to such a case. This is not merely 
a ministerial act but involves personal dis¬ 
cretion and as such the power to make re¬ 
gulations which is vested by the Govt, in 
the Director of Food cannot be delegat¬ 
ed to the Deputy Director. M. B. Rationing 
Regulation. 1949, made by Deputy Director 
of Food under Cl. (12) of M. B. Rationing 
Order, 1949, is therefore ultra vires and con¬ 
viction cannot be based on it. AIR 1949 
All 32 and AIR 1951 SC 332, Rel. on. 

(Paras 4, 4a, 5) 

The Advocate General, for the State. J 

Cases referred to: 

(’51) 1951 SCJ 527: (AIR 1951 SC 332) 

(Pr 4) 

(’49) AIR 1949 All 32: (50 Cri L J 101) (Pr 4) 
ORDER: This is a reference made by the 
Municipal Magistrate First Class Indore City 
under the Codes of Civil and Criminal Proce¬ 
dure (Amendment) Act No. XXIV of 1951. Sec¬ 
tion 432 (as amended) of the Code of Criminal 
Procedure says that where any Court is satis¬ 
fied that a case pending before it involves a 
question as to the validity of any Act, Ordin¬ 
ance or Regulation or of any provision, con¬ 
tained in an Act, Ordinance or Regulation, the 
determination of which is necessary for the 
disposal of the case, and is of opinion that such 
Act, Ordinance, Regulation or provision is in¬ 
valid or inoperative, but has not been so de¬ 
clared by the High Court to which that Court 
is subordinate or by the Supreme Court, the 
Court shall state a case setting out its opinion 
and the reasons therefor, and refer the same 
for the decision of the High Court. The Muni¬ 
cipal Magistrate is of opinion that the Deputy 
Director of Food has no power or jurisdiction 
under S. 5 of the Madhya Bharat Essential ) 
Supplies (Temporary Powers) Act No. 3 of 
1948 to make regulations about the Madhya 
Bharat Rationing Order and therefore the Madhya 
Bharat Rationing Regulations of 1949 is ultra 
vires and no conviction can be based on that. 

(2) It appears that the Madhya Bharat Gov¬ 
ernment by a Notification No. 2 dated the 4th 
February, 1949 notified for general informa¬ 
tion that the Madhya Bharat Government has 
directed that the power of the Government to 
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make orders under S. 4 of the Madhya Bharat 
Essential Supplies (Temporary Powers) Act, 
Samvat 2005, in respect of control over Food 
shall be exercisable by the Director of Food 
and in pursuance of this the Director of Food 
under S. 5 of the Madhya Bharat Essential 
Supplies (Temporary Powers) Act, Samvat 2005, 
is given powers to make regulations in respect 
of matters referred by S. 4: Vide Madhya 
Bharat Gazette dated the 20th August 1949 


sions of the Delhi Laws Act, 1912. There 
Mahajan J. observed that the nature of 
the duty discharged by the Legislature is such 
that it is implicit within it that it should be 
discharged by the person entrusted with it and 
by no others. In order words, the nature of the 
public duty itself demands it and the princi¬ 
ples of legislation require it. The correct posi¬ 
tion on the other hand i s that unless expressly 
or impliedly authorized, such delegation is not 

Daee"2867"Under Clause 12 of the aforesa : d permissible. 

^Madhya Bharat Rationing Order, 1949 the (5) Here the Government has specified that 


Madhya - . - ^ 

Director of Food, or any officer or authority 
empowered in this behalf by him, may in res¬ 
pect of any area or areas make regulations. 
Under Clause (12) the Director of Food has 
delegated his power to the Deputy Director of 
Food: vide Office of th e Director of Food, Noti¬ 
fication No. 27, dated the 13th July 1949, where 
it is stated that the officer empowered to make 
regulations under clause 12 of the said Order 
shall be a Deputy Director of Food (Rationing), 
Madhya Bharat. 

(3) The question is whether the Director of 
Food has got jurisdiction or authority to dele¬ 
gate powers of making regulations to the De¬ 
puty Director. 

(4) In my opinion such a delegation is not 
proper. The Government having empowered 
the Director of Food under S. 4 of the Essential 
Supplies Act, Samvat 2005 to make regula¬ 
tions under S. 4, th« Director of Food had no 
jurisdiction to delegate the powers to th e De¬ 
puty. The Government having indicated that 
the Director of Food shall alone make such 
regulations, he alone can pass regulations and 
he cannot himself delegate any portion of his 
powers to any other official unless he is ex¬ 
pressly authorised to do so. When the Gov¬ 
ernment says that it delegates the powers to 
the Director of Food, it excludes the possibility 
of further delegation of the power by th e per¬ 
son so empowered. Hence it was not compet¬ 
ent for him to delegate powers to the Deputy 
Director of making regulations under cl. (12) 
of the Madhya Bharat Rationing Order, 1949. 

(4a) The learned Advocate General contended 
that under S. 18 of the Madhya Bharat Gene¬ 
ral Clauses Act, Samvat 2007 the law relating 
to the chief or superior of an office shall 
apply to the deputies or subordinates lawfully 
performing the duties of that office in the place 
of their superior, to prescribe the duty of the 
superior. In my opinion S. 18 of the General 
Clauses Act does not apply to the facts of this 
particular case. This was not merely a minis¬ 
terial act but it involved personal discretion 
and as such the pfiwer to make regulations 
which is vested by the Government in the Di¬ 
rector of Food cannot be delegated to the De¬ 
puty Director. The same view is taken in* KUNNI 
LAL v. REX’, AIR 1949 All 32. In this parti¬ 
cular case the District Magistrate had dele- 
gated certain powers to be exercised by the 
Deputy Town Rationing Officer and the Deputy 
Town Rationing Officer framed rules and orders, 
It wa s held by the Allahabad High Court that the 
rules and orders were ultra vires and no convic- 
tton can be based upon any contravention thereof. 
With regard to the delegation of powers we have 
got an authoritative pronouncement by the 
Supreme Court reported in ‘THE CONSTI¬ 
TUTION OF INDIA AND DELHI LAWS 

I 191 ? «F CV ,.. <IN 1951 S C J 

047, about the validity of certain provi- 


the Director of Food shall make regulations 
under Claus e ‘ (12) of the Rationing Order and 
therefore the Director of Food has no autho¬ 
rity to further delegate powers to the Deputy 
Director. The power of making regulations 
under the Rationing Order is not a mere 
ministerial act and therefore th e provision of 
S. 18 of the Madhya Bharat General Clauses 
Act would not apply. 

(6) I, therefore, accept the reference made 
by the Municipal Magistrate First Class Indore 
City and hold that the Madhya Bharat Ration¬ 
ing Regulation, 1949 is ultra vires and no con¬ 
viction can be based for contravention thereof. 
R.G.D. Reference accepted. 
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Jagjiwanpershad, Appellant v. Bhurapershad 
and others. Respondents. 

Civil Misc. Appeal No. 15 of 1951, D/- 12-12- 
1951. 

Guardians and Wards Act (1890), S. 25 — 
Application for custody of minor wife — Power 
of Court to decide question of factum of mar¬ 
riage and minority. 

Where a person claims the custody of his 
minor wife and on behalf of the girl it is 
contended that she is not a minor and not 
the lawfully married wife of the applicant 
there is nothing to prevent the Court under 
certain circumstances to decide the ques¬ 
tion of the factum of marriage without de¬ 
ciding its validity. Without giving any op¬ 
portunity to the applicant to prove the fac¬ 
tum of marriage the Court cannot shut out 
the inquiry as to factum of marriage by 
saying that it has no power to go into the 
question of marriage. The Court should 
also inquire whether the wife is or is not 
minor because if she is not a minor then 
the Court has no jurisdiction under the 
Guardians and Wards Act and the proper 
remedy fou the applicant would have been 
to institute a suit for restitution of con¬ 
jugal rights. 3 All 403, Disting. (Para 2) 
Anno : Guardians and Wards Act, S. 25 N. 9. 

M. A. Khan, for Appellant; N. Karanjkar, for 
Respondents. 

Case referred to: 

(’81) 3 All 403 (Pr 2 )’ 

JUDGMENT: One Jagjiwanpershad made 
an , application to the District Judg e Indore 
under S. 25 of th e Guardians and Wards Act 
for the custody of his minor wife. The plain- 
tifFs allegations are that minor Ramkuwar is 
toe lawfully married wife. H e states that de¬ 
fendants Nos. 1 and 2 who ar e the father and 
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mother of the minor ar e detaining th e minor 
and they come in the way and do not give the 
custody of th e minor wife to him. Th e applic¬ 
ant fears that if the custody of the minor is 
not given to him she would be given in Natra 
elsewhere. The non-applicants Nos. 1 and 2 
who are the father and mother of the minor 
Ramkuwar contended that Ramkuwar is aged 
above 18 years and she is not a minor. They 
also contended that minor is not the lawfully 
married wife of the applicant .lagjiwanper- 
shad. They contended that the applicant stated 
that he belongs to th e same sub-cast e as that 
of the non-applicants and by falsely stating 
his caste he wanted to marry the minor. But 
th e non-applicants came to know about it and 
the marriage was not brought about. 

(2) The learned District Judge without mak¬ 
ing any inquiry rejected the plaintiffs appli¬ 
cation on th e ground that the Court could not 
inquire into the question of the validity of 
marriage. The lower Court relied on a case re¬ 
ported in ‘BALMAKUND v. JANKI’, 3 All 403. 
In a judgment of four lines the Judge the 
Allahabad High Court held that where a per¬ 
son claims the custody of a female minor on 
the ground that she is his wife, and such 
minor denies that she is so, Act No. IX of 1861 
does not apply. Such person should establish 
his claim by a suit in the Civil Court. That 
Allahabad case was decided on th e provisions 
of Act No. IX of 1861. The present application 
is made under the Guardians and Wards Act 
No VIII of 1890. In my opinion, complicated 
question relating to marriage may not be tried 
by the District Judge under the Guardians and 
Wards Act but there is nothing to prevent the 
Court under certain circumstances to decide 
the question of the factum of marriage without 
deciding its validity. At least a ‘pnma facie’ 
inquiry should hav e been made whether the 
applicant proves the factum of marriage. But 
without giving any opportunity to the applic¬ 
ant to prove the factum of marriage th e Court 
cannot shut out th e inquiry by saying that it 
has no power to go into th e question of 
marriage. The Court should have also inquired 
whether Ramkuwar is or is not a minor because 
if she is not a minor then the Court had no 
jurisdiction under the Guardians and Wards 
Act and the proper remedy for the applicant 
would have been to institute a suit for restitu¬ 
tion of conjugal rights. The welfare of^ the 
minor and her wishes are to be ascertained. 
However it appears that the lower Court is 
,so obsessed by the judgment in 3 All 403 
that it refused to make even a ‘prima facie 
inquiry into the factum of marriage and also 
to determine th e question whether Ramkuwar 
is a minor or major. Under these circumstances 
I remand the case to the lower Court with a 
direction to dispose of the application of the 
plaintiff on merits and according to law. Costs 
cost in the cause. 

q M j Case remanded. 
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K. N. Bhatia Ghisalal, Applicant v. The Re¬ 
gional Transport Authority and others. Oppo- 

^Civil Misc. Cases Nos. 23, 24, 26 and 28 of 
1951, D/- 17-12-1951. 


(a) Motor Vehicles Act (1939) (as extended 
to Madhya Bharat), S. 58 — Permit granted 
for one year — Permit cannot in view of Sec¬ 
tion 58. remain in force for 3 years. Civil Misc. 
Case No. 22 of 1951 (MB), Foil. (Para 8) 

Anno : Motor Vehicles Act, S. 58 N. 1. 

(b) Constitution of India, Art. 226 — Order 
passed by Appellate authority appointed by 
Madhya Bharat State Government under It. 80, 
Madhya Bharat Motor Vehicles Rules, 1919 — 
High Court can interfere with the order. Civil y 
Misc. Case No. 22 of 1951 (MB), Foil. — Motor 
Vehicles Act (1939), S. 68 — Rules under — 
Motor Vehicles Rules (M B), R. 80. (Para 6) 

Anno : C. P. C., Appendix II; Constitution of 
India. Art. 226 N. 7. 


(c) Motor Vehicles Act (1939), S. 68 — Rules 
under — (M B) Motor Vehicles Rules, 1949, 
R. 80 — Constitution of appellate authority — 
Person having financial interest in transport 
undertaking is disqualified from being a mem¬ 
ber of Appellate authority. Civil Misc. Case 
No. 22 of 1951 (M B), Foil. (Para 8) 


(d) Constitution of India, Art. 226 —Admi¬ 
nistrative orders — Interference by High Court 
— Permit granted to applicant under Motor 
Vehicles Act, cancelled on appeal without no¬ 
tice to applicant — Fit case for interference by 
High Court — Motor Vehicles Act (1939), S. 64. 
Though the Court may not control all 
administrative and executive acts they can 
and in order to see that no injustice is done 
by authorities that are invested by Legisla¬ 
tive enactments with large Statutory powers 
affecting the rights of private citizens, should 
insist — if such insistence is necessary to 
achieve the object and purpose of the Sta¬ 
tute — that in passing even administrative 
orders the well-recognised principle of ap¬ 
proach are not ignored. (1880) 24 QBD 712 
and 1915 A C 120, Rel. on. (Para 17) 
Where a permit granted to the applicant 
under the Motor Vehicles Act is cancelled 
on an appeal without any notice to the ap¬ 
plicant, the cancellation is improper and it 
is eminently a fit case in which the High 
Court ought to interfere to set right the 
wrong. (Para 18) 

Anno : Motor Vehicles Act, S. 64 N. 1; C. P. C., 
Appendix III; Constitution of India, Art. 226 
N. 4, 7 and 13. 

In No. 23/51 S. M. Samvatsar, for Applicant; 
K. A. Chitale. Advocate-General, for Opponents. 

In No. 24/51 S. M. Samvatsar, for Applicant; 
V. R. Newaskar (for No. 4) and K. A. Chitale, 
Advocate-General, for (Nos. 1, 2, 3 and 5), for 
Opponents. 

In No. 26/51 S. M. Samvatsar, for Applicant; 

H. Sanghi and S. M. Kutumbale (for No. 4) 
and K. A. Chitale, Advocate-General, (for Nos. 

I, 2, 3 and 5), for Opponents. 

In No. 28/51 S. M. Samvatsar and R. G. Wa- 
ghmare. for Applicant; K. A. Chitale, Advocate- 
General. (for Nos. 1, 2. 3, 4 and 5) and V. K. 
Newaskar (for No. 6), for Opponents. 


Cases referred to: 

(’51) Civil Misc. Case No. 22 of 1951 

(1915) A C 120: (84 L J K B 72) CPr 17) 
(1880) 24 Q B D 712: (59 L J Q B 250^ ^ 
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itattt C J • These are four applications Authority (3) The Secretary and Chief Exe- 
made under Art. 226 of the Constitution praying cutive Officer, Regional Transport Authority, 
iLL of certiorari or mandamus or other Southern Range and (4) The Appellate Autho- 
anmtSte orders or direcUons to obtain red- rity, Gwalior were impleaded as opposite 
ress for the injury caused to the interests of parties. 

the applicant in each case by certain orders (6) in his reply to the points raised on be- 
of the Appellate Authority appointed under half of the applicant, the Advocate-General 


R. 80 of the Motor Vehicles Rules, 1949. As 
all these applications have many features in 
common and raised the same questions it will 
be convenient to dispose of them by on e com- 
^ mon order. 

(2) The four applications arise on 
facts: 

Civil Misc. Application 23 of 1951. 

(3) By local Act No. 62 of Samvat 2006 the 
Motor Vehicles Act of 1939 (India) was with 
certain adaptations brought into force into 
Madhya Bharat in June 1949. As required by 
the Act the Government constituted for the 
United State a Transport Authority and two 
Regional Transport Authorities. On e of these 
was the Regional Transport Authority for the 
Southern Region and the other for the Northern 
Region; the former will for the sake of con¬ 
venience b e referred to as th e Regional Trans¬ 
port Authority. A firm doing business under 
the Firm name K. N. Bhatia was granted a 
permit by the Regional Transport Authority 
for plying a Stage carrier on hire between 
Indore and Dhar. This was permit No. 343/50 
dated the 13th August 1950. It was to 
remain in force unto the 31st of July i.e.. for 
one year. One Shaft Ahamad who was also 
an applicant for a permit to ply a stage carrier 
on hir e on the same section as K. N. Bhatia 
and whose application had been rejected by 

4 the Regional Transport Authority filed an ap¬ 
peal against th e order rejecting his application 
and granting a permit to K. N. Bhatia, to the 
Appellate Authority appointed under R. 80 of 
the Motor Vehicles Rules. The appeal preferr¬ 
ed by Shafi Ahamad was heard and disposed 
of by a Board consisting of the Chairman Shree 
C. L. Gupta and two members Mr. V. V. Sar- 
vate and th e Dy. Inspector General of Police, 
Gwalior. They allowed Shafi Ahamad’s appeal 
on the 7th of December 1950. By their order 
they cancelled the permit granted to K. N. 
Bhatia and 

“remanded the case to the R. T. A. S R. 
(Regional Transport Authority Southern 
Region) which has directed to follow the 
procedure laid down under S. 57 of the Motor 
Vehicles Act and dispose of the case accord¬ 
ing to merits and law.” 

(4) K. N. Bhatia preferred an appeal against 
the said order to the Government of Madhya 
?~hich was held incompetent and re- 

Hence this application under Art. 226. 

nn itS ”J ai £ conte ii tio ° s wer e Put forward 
on behalf of the applicant; / . 

. Jpy* °£r provisions of S*58 

* Veh \ cle ? Act, the permit 

£“‘2? him »»■*. in spite of the fact 
“®t it was according to its terms to be 
valid only. upto the 31st of July 1951 re- 

Sw i? f A rce 5* three years, and 

' 2 ‘ I?® 4 th e Appellate Authority which. heard 

nmno!?i Peal fi !SL b 7 Shaik h Ahamad was not 
properly constituted and accordingly any 

toL! a S. by “ any 


who appeared for th e opposite parties denied 
that the Appellate Authority was improperly 
constituted. He further contended that the 
grant of a permit by the Regional Transport 
Authority and its cancellation by the Appellate 
these Authority were administrative, as distinct from 
the judicial acts, with which the High Court 
could not interfere. 

(7) Another point raised on behalf of the 
opposite parties was that inasmuch as the 
period for which the permit was granted to 
the applicant expired on th e 31st of July 1951, 
his application was infructuous and no relief 
could b e granted to him. 

(8) For the reasons given in detail in my 
order in ‘BABUL AL VALLABHDAS v. RE¬ 
GIONAL TRANSPORT AUTHORITY’, Civil 
Misc. Case No. 22 of 1951, I have 
held that a permit granted for one 
year could not in view of the provi 
sions of S. 58 of the Motor Vehicles Act, re¬ 
main in force for three years. I rejected the 
intention advanced by the Advocate-Genera] 
that th e High Court could not interfere with 
an order passed by th e Appellate Authority 
appointed by the State Government under R 

f Motor Vehicles Rules, and further 

l aSe ^ Sbree C / L - Gupta, Chair- 
ma » °* the Appellate Authority, was inasmuch 
as ,” e . *? ad a financial interest in a transport 
undertaking (as Chairman of Madhya Bharat 

S°*TnLS qU ^ d •! rom bein S a member 
tbe . Appellate Authority and accordingly the 

S U Rn? ° f i he Appellate Authority was in- 

to^K‘ N B Rh a a S ti?h ^ nod . of , the Permit granted 
to K. N. Bhatia had expired when his applica- 

ed n to Ca h?m t0 be h6ard 00 reIie£ C0Uld be 8»nt-‘ 

(9) His application is accordingly dismissed. 

mil 1 ™! no order as t0 “sts as his per¬ 

mit was in force on the 19th of July 1951 when 
he presented his application. 

Civil Misc. Application No. 24 of 1951: 

tio ( r! 1)ln J bls case a s,m th e previous applica¬ 
tion Messrs. Sind Transport Company were 
granted a permit by the Regional Transport 
Authority, Southern Range, to ply on hire a 

Dhfm Ca ^ na mii° n Indore Dharampuri Road via 
R ba ^“ od -- ™s was permit No. 342/50 dated 
the 3rd of August 1950. It was to remain in 

& IS 1 ; SSJEt' 

DharampSi'S aSd” wlo°i ^pSoSa’d 

a Board consisting of Shri C. L. Gupte Chak- 

7: Y J 3 ™'*- Khan? apS e w5 d aS! 

ed and the permit granted to th e present 

any S3&7 Ca ° C ' Ue<i ' *“• “-S 
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Chief Executive Orhcer, Regional Transport 
Authority Southern Region, Indore (4) Fazil 
Khan and (5) The Appellate Authority, Gwa¬ 
lior, were impleaded as opposite parties to 
th e aplication. 

(13) The same contentions which were 
urged on behalf of K. N. Bhatia in case No. 23 
of 1951 were raised in this case on behalf of 
the present applicant. 

(14) A further point was raised in this case 
in addition to those urged in applications Nos. 
22 and 23 of 1951. It was contended that the 
appeal preferred by Fazil Khan was heard by 
the Appellate Authority without any notic e to 
the present applicant and the order cancelling 
his permit was passed behind his back. 


(15) The observations made by me in deal¬ 
ing with the points which are common to this 
application and applications Nos. 22 and 23 
apply to the present case also and this appli¬ 
cation also must stand dismissed for the same 
reasons for which the applications Nos. 22 and 
23 were dismissed. I should however like to 
say a few words with regard to the fresh point 
raised in this application. 

(16) It was strenuously argued by Mr. Sam- 
vatsar that tn e present applicants who were 
to be vitally affected by any order that might 
be passed in connection with Fazil Khan’s ap¬ 
peal had no notice of the dat e of hearing. He 
was thus allowed no opportunity to have his 
say in the matter and an order which canceled 
his permit and granted a permit to a rival 
applicant behind his back could not bind him. 
In reply to this argument the learned Advo¬ 
cate-General as also the counsel for Fazil Khan 
referred to S. 64 of the Act under which the 
appeal was preferred. They invited our at¬ 
tention to the last part of th e section which 
says that the Appellate Authority shall 
give the appellant and the Authority which 
passed an order appealed against an opportu¬ 
nity of being heard. They sought to draw an 
inference from the language of the section that 
an Appellate Authority could decide an appeal 
without giving any notice of the hearing to a 
person whom any order passed by them might 
vitally affect. The learned counsel strenously 
argued that the grant of a permit under the 
provisions of the Act as well as th e decision 
of an appeal against an order granting the 
permit to one applicant and rejecting the ap¬ 
plication made by rival claimants for permits 
wer e purely administrative acts in which this 
Court could not interfere. It was further 
argued on th e basis of the wording of S. 64, 
that legislature never intended that any party 
except the appellant under that section or the 
authority against whose order an appeal was 
preferred should be heard by the Appellate 
Authority. I am satisfied that this is not the 
correct view, of the Law. 


(17) It is true that S. 64 does not require 
the Appellate Authority to give notice of the 
appeal or an opportunity of being heard to any 
person who may adversely be affected by their 
order. I may, however, here refer to the ob¬ 
servations made by th e House of Lords m 
‘HOPKINS v. SMETHWICK LOCAL BOARD 
OF HEALTH’, (1880) 24 O B D 712, that it 
was the duty even of administrative authori¬ 
ties “to listen fairly to both sides” when they 
have anything to decide. To similar effect 
Ve the observations of Lord Haldane in 'LO¬ 


CAL GOVERNMENT BOARD v. ARLIDGE 
(1915) A C 120 at p. 132, His Lordship obi 
served: 

“My Lords, when the duty of deciding an 
appeal is imposed, those whose duty it is to 
decide it must act judicially. They must 
deal with the question referred to them with¬ 
out bias, and they must giv e to each of the 
parties th e opportunity of adequately pre¬ 
senting the case made.” 

Though the Court may not control all adminis- > 
trative and executive acts they can and in order 
to see that no injustice is done by authorities 
that are invested by Legislative enactments 
with large statutory powers affecting the rights 
of private citizens, should insist—if such insis¬ 
tence is necessary to achieve the object and 
purpose of the Statute—that in passing even 
administraive orders the well recognised prin¬ 
ciple of approach are not ignored. 

(18) In the case before tis a permit was grant¬ 
ed to the present applicant. This was 
cancelled on an appeal preferred by Fazil Khan 
without any notice to the applicant and without 
affording him an opportunity of being heard. 

I am clear that this was improper and the 
present is eminently a fit case in which the 
High Court ought to interfere to set right the 
wrong. But inasmuch as with the expiry of 
the applicant’s permit no relief can be granted 
to him the application is dismissed. 

(19) No order as to costs is made for the 
same reasons as in Civil Misc. Case No. 22 of 
1951. 

Civil Misc . Case No. 26 of 1951: 

(20) In this cas e the applicant Laxmina- 
rayan was granted a permit by the Regional 
Transport Authority to ply a stage carriage 
on hir e on the Indore Chambal Railway Sta¬ 
tion. This was permit No. 305/1951 dated the 
3rd January 1951. This permit is to remain 
in force till the 30th of September 1954. One 
Kazi Mohammad Amin had also made ap¬ 
plication for a permit for the same 
route. That was rejected. Accordingly 
Kazi Mohammad Amin preferred an appeal 
which was disposed of by th e Regional Trans¬ 
port Authority appointed by the Madhya Bha¬ 
rat Government under R. 80 of Madhya 
Bharat Motor Vehicles Rules. The appeal 
was allowed and the permit granted to the 
present applicant was cancelled; instead a per¬ 
mit was granted to Kazi Mohammad Amin. 
Hence the present application. 

(21) (1) Th^ Regional Transport Authority, 
Southern Region, Indore (2) ^United State 
Transport Authority, Madhya Bharat, Gwalior 
(3) Secretary and Chief Executive Officer, Re¬ 
gional Transport Authority, Southern Range, 
Indore (4) Kazi Mohammad Amin and (5) The 
Appellate Authority, Gwalior were impleaded 
as opposite parties to this application. 

(22) As in other cases it was contended on 
behalf of th e present applicant that th e Ap¬ 
pellate Authority wa s not properly constituted 
and hence any order passed by it could have 
no binding force. 

(23) Another point raised was that the or¬ 
der purporting to have been passed by the 
Appellate Authority was signed only by two 
persons, Shri C. L. Gupta. th e Chairman and 
Shri V. V. Sarvate one of th e members of the 
Board. Though the appeal was heard by these 
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two and the Deputy Inspector General of Police 
the last named member did not sign the orders. 

(24) I have for th e reasons given in Civil 
Misc. Case No. 12 of 1951, upheld the conten¬ 
tion challenging the constitution of the Appel¬ 
late Authority appointed by the Madhya Bha¬ 
rat Government under R. 80 of th e Motor 
Vehicles Rules. Any order passed by it must 
therefore be held to b e a nullity. In this view 
of the matter it is unnecessary to consider 

■~l the question whether the omission by one of 
the members of the Appellate Authority to 
sign the order makes it invalid. 

(25) The application is therefore allowed. 
The permit granted to the present applicant 
must accordingly b e held to be still in force. 
A direction shall issue to Madhya Bharat Gov¬ 
ernment to appoint a properly constituted Ap¬ 
pellate Authority as contemplated by R. 80 of 
the Motor Vehicles Rules, 1949. It will be 
open to Kazi Mohammad Amin to seek red¬ 
ress against the rejection of his application by 
the Regional Transport Authority before that 
body. 

(26) As the Government of Madhya Bharat 
whose error is responsible for what has hap¬ 
pened is not a party to this application we 
make no order as to costs. 

Civil Misc. Case No. 28 of 1951: 

(27) In this case Harichand was granted a 
permit by the Regional Transport Authority, 
Southern Range, to ply a stage carriage on hire 
on Indore—Mahidpur Road via Tarana. The 
permit granted to him was No. 377/50 dated 
the 20th of December 1950. It was granted for 
on e year and was fo remain in force till the 
19th of December 1951. The application made 
by Shaikh Mohammad for a permit to ply a 
stage carriage on hire on th e same section was 
rejected. He preferred an appeal which was 
heard by a Board consisting of Shri C. L. 
Gupta, the Deputy Inspector General of Police, 
Northern Range and Shri V. V. Sarvate. The 
appeal was allowed and the permit granted 
to Harichand was cancelled. Harichand has 
accordingly preferred th e present application. 

(, 28 ,) (D Th e State of Madhya Bharat, through 
Cb*®* Secretary Madhya Bharat, (2) United 

Authority. Madhya Bharat, 
la ^ Au n th0 . nty \ U " ,t€d State Transport 
Authority, (4) Regional Transport Authority, 
Southern Range, (5) Th e Secretary and Chief 
Executive Officer of the Regional Transport 
Authonty and (6) Shaikh Ahamad, hav e been 

apphcatfon ^ opposite parties in the Present 

contended °0 behalf of the ap- 
Plicant that inasmuch as the Appellate Auth£ 
nty which disposed of Shaik Ahamad’s appeS 

n n ?-V )egal y const . ituted the order canceling 

S’SKr ^K 
' a ffiff SSfta'Sito S't? 

ahoSa 1 S' allowed! ° Plni0n ‘ hal ^“-Uon 

«, (3 lL^ he pe ™£ panted to th e applicant bv 

h^nTV Tr “ Sp0rt ,, Authority inasmuch as 
s :not been cancelled by a duly consti- 

S in fSrc^ Autbority must b e held to be 

application is allowed. A direction 
shaU Issue to opposite party No. 1 to wnstt- 


tute an appropriate Appellate Authority as 
contemplated under R. 80 of the Motor Vehi¬ 
cles Rules, 1949. It will be open to Shaikh 
Ahamad to seek any remedy that may be open 
to him under th e provisions of the Motor 
Vehicles Act before such Authority. 

(33) As the application has been allowed I 
direct that opposite party No. 1 shall pay the 
applicant Rs. 100/- by way of costs. 

(34) The orders passed by us in these cases 
shall not affect any remedy with regard to an 
injury that may hav e been caused to any party 
by an order passed by the improperly consti¬ 
tuted Appellate Authority. We express no opi¬ 
nion wfaether"any remedy is open to such party 
or not. We only wish to guard against our 
order in the present bunch of cases being in¬ 
terpreted as dealing with that matter. 

(35) A copy of the order in Civil Misc. Case 
No. 22 of 1951 (Babulal Vallabhdas v. The 
Regional Transport Authority and others) shall 
be attached to and form part of this order. 

(36) MEHTA J.: I entirely agree with my 
Lord the Chief Justice and have nothing to add. 

V-B.B Order accordingly. 
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DIXIT J. • 

Gunni, Applicant v. Babu Lal, Non-applicant 
Criminal Revn. No. 175 of 1951, D/- 14-3-52 

(a) Criminal P. C.' (1898), S. 488 (1) — Jus, 

SSTff establish/ Part 01 busb “ d ~ 

f - A se eJ“ng maintenance under Sec- 

thP nX ha f S *° p ™ ve ne Slect or refusal on 

Inn P h/r Ph w er ^sband to maintain her 
and her child who is unable to maintain 

JrSv 3 nn fh 6 iS n ? 1 required t0 establish 

aj? m p £ ^ 

tar hibaad " ire ' s reIusal tb ^th 

Anno : Cr. P. C., S. 488 N. H Pt. 1 N 2?Pt 8 

.Jhere is n ° th ffig in the Criminal Proce- 

t woS r 1 Act) 1949 t0 ^ow that 
rlfM° i d 4 n ?- t be a Just Sr ou nd for the wife’s 
t0 hv ! Wlth ber husband if the hus- 

SorlaS a^ ar 7 a P with “»»‘tar 

Anno: Cr. P. c„ S. 488 N. 21. 

(C r ) nc? riminal J P - C * (1898 >* S. 488 (1) and (3) 

= 7 S- 

a atwat ssss as 

the husbands second marriage or his con- 
S 3 iust ^° und for the wife’s rl 
S bim, the material poS 

of time is the time of the refusal of 

wife to live with her husband & not the time 
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GONHI v. Babu Lal (Dixit J.) 


&. I. R. 


cf contracting a second marriage or taking 
a mistress. (Para 4) 

Anno : Cr. P. C., S. 488 N. 21.. 

Shiv Dayal. for Applicant; Tribhuwan Nath 
for non-applicant. 

REFERENCES: Courtvrar Chronological/ Paras. 


(1895) A C 425: (64 LJPC 167) (Pr 4) 

ORDER : This is a petition arising out of an 
application for maintenance by a wife against 
her husband. The applicant stated in hei peti¬ 
tion under Section 438. Cr. P. C. that she was 
married to the opponent Babu Lal in ^aip.Ui 
1993 ; that three years after her marriage the 
non-applicant Eabu Lal contracted a second 
marriage with one Mt. Pancho and that after 
his second marriage Babu Lal at the instigation 
of Mt. Pancho began to illtreat her; that when 
in Samvat 2005 a son was bom to the petitioner 
from Babu Lal. the illtreatment increased and 
her husband frequently beat her and starved 
her and her child of the necessary clothing and 
food The petitioner further stated that on 26;-a- 
50 Babu Lal told her to remain at the service 
and attendance of his second wife and not to 
accept any food or clothing from her paren.s 
and then subsequently beat her with shoes and 
drove her out of the house. 


Babu Lal admitted that the applicant was 
his wife and that he begot a child from her in 
Samvat 2005. He also admitted that he had ccn- 
tracted a second marriage with Mt Pancho. But 
he denied the allegation that he was illtreating 
th£ petitioner or that he had asked her to leav e 
his house. 


the part of her husband, although cruetly may 
be proved as a just ground for the wife’s refu-| 
sal to stay with her husband. The Courts be-| 
low also lost sight of the amendment effected* 
in 1949 to sub-clause 3 of S. 488, Cr. P. C. by 
the Criminal Procedure (Amendment) Act, 1949. 
By this amendment it is now provided that 


(2) The Sub-Divisional Magistrate Kolaras 
before whom the applicant presented her peti¬ 
tion found that the non-applicant Babu Lal might 
have given a beating to the applicant on one or 
two occasions and might have displeased her, 
but that this sort of conduct on the part of a 
husband was not unusual in "this Country or 
society.” The learned Magistrate further held 
that the applicant had failed to prove that Babu 
Lal beat her on the night of 26-5-50 and drove 
her out of the house. The Magistrate was in¬ 
clined to think that Mt Gunm herself left fhe 
counter-petitioner's house on 9-7-50_He gave 
no finding as to whether after this date. Babu 
Lal neglected or refused to maintain her. 

The Magistrate however observed that <he Pe¬ 
titioner used to live with her husband and child 
in a separate house and that while she was liv¬ 
ing with him Babu Lal provided her with ade¬ 
quate food and clothing. On these findings the 
learned Magistrate refused to pass an order di¬ 
recting the counter-petitioner to pay his wife & 
the child of 2h years of age any amount by way 
of maintenance. The petitioner then applied to 
the Sessions Judge of Guna for a revision of the 
order of the Magistrate. The learned Sessions 
Judge agreed with the findings of the “ Ia ^ 
trate and rejected the revision petition. The ap¬ 
plicant has now come up in revision to this 

Court. 

(3) After hearing the learned counsel for the 
parties. I have formed the opinion that the 
order of the Magistrate dismissing the appli¬ 
cant’s petition for maintenance, cannot be sus¬ 
tained. Both the learned Sessions Judge and 
the Magistrate appear to have ignored altoge- 

I ther the fact that a wife seeking maintenance 
under S. 488 has to prove neglect or refusal on 
the part of her husband to maintain her and 
her child who is unable to maintain herself & 
ithat she is not required to establish cruelty on 


“ if a husband has contracted marriage with 
another wife or keeps a mistress, it shall be 
considered to be just ground for his wife’s 
refusal to live with him.” 


In the present case the marriage of the peti¬ 
tioner with the non-applicant Babu Lal is ad¬ 
mitted. Babu Lal also admits his second mar¬ 
riage with Mt. Pancho. He also admits that 
he has a son aged about 2J years from the ap¬ 
plicant. Before me it is also not denied on be¬ 
half of the counter-Petitioner Babu Lal that the 
applicant Mt. Gunni ceased to live with her 
husband a few days prior to the filing of the 
application under S. 488 before the sub-Divi- 
sional Magistrate Kolaras and has been since 
then living along with her son at her parents’ 
residence and that after the applicant’s leaving 
her husband's residence, the husband has not 
maintained her and the child. Babu Lal has 
said in his statement that the applicant is not 
entitled to any maintenance if she lives sepa¬ 
rate from him. Babu Lai’s father also says in 
his evidence that if the applicant is willing to 
live in his house, as other members of the 
family do. then he and his son are prepared to 
maintain her and the child. 


(4) The question, therefore, that arises for 
determination on these facts is whether in view 
of the amendment made in S. 488(3) the peti¬ 
tioner is entitled to any maintenance allowance 
for herself and for her child on the sole fact : 
of her husband’s second marriage, without prov¬ 
ing cruelty on her husband’s part as a ground 
for refusal to live with him. Learned counsel 
for the petitioner argues that under the amend¬ 
ed Clause 3 of S. 488 the fact that the coun¬ 
ter-petitioner has married a second wife is in 
itself a just ground for the applicant’s refusal 
to live with her husband Babu Lal and that, 
therefore, on the admitted facts of the present 
case she is entitled to claim maintenance from 
her husband for herself and for her child. On 
behalf of the non-applicant, it is contended 
that the amendment would apply only to those 
cases where the husband has after the amend¬ 
ment contracted marriage with another wife, 
or taken a mistress. 


I am unable to accept the contention ad¬ 
vanced on behalf of the non-applicant. There 
is nothing in the Criminal Procedure (Amend¬ 
ment) Act. 1949 to show that it would not be 
a just ground for the wife’s refusal to live with 
her husband if the husband has contracted 
marriage with another wife or taken a mis¬ 
tress before the amendment made in S. 48o. 
Before the amendment, the fact of the husband s 
marrying a second wife or keeping a mistress 
was not by some High Courts considered a 
iust ground for the first wife’s refusal to live 
with him. although it was token into account 
in considering whether the husband s offer to 
maintain his first wife was really bona fide 
or not. 

The amendment is clearly intended to put an 
end to an unsatisfactory state of law. utterly 
inconsistent with the progressive ideas of tne 
status and emancipation of women, in whicn 
women were subjected to a mental cruelty of 
living with a husband who had taken a second 
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wife or a mistress on the pain of bemg deprived 
of any maintenance if they chose to Live sepa¬ 
rately from such a husband. In my view to 
hold that the amendment is intended to afford 
a just ground for the wife’s refusal to live 
with her husband only in those cases where he 
has after the amendment, taken a second wife 
or a mistress is to defeat in a large measure the 
very object of the amendment. 

It is also clear from sub-cls. (1) and (3) 
of S. 488, Criminal P. C., that in considering 
whether the husband’s second marriage or his 
concubinage is a just ground for the wife’s 
refusal to live with him, the material point 
of time is the time of the refusal of the wife 
to live with her husband and not the time of 
contracting a second marriage or taking a mis¬ 
tress. I do not think it can be argued with 
any degree of force that as the non-applicant 
married a second wife long before the amend¬ 
ment, he had, therefore, acquired a vested 
right of taking advantage of the provisions of 
S, 488 (3) as they stood before the amendment 
and that the fact of his second marriage cannot 
afford a just ground for the applicant’s refusal 
to live with him. 

Mt. Gunni applied before the Sub-Divisional 
Magistrate on 31-5-1950 that is nearly one year 
after the amendment in S. 488 (3). She had 
not applied for any maintenance before the 
Criminal Procedure (Amendment) Act, 1949 
came into force. If she had, then the opponent 
could have availed himself of the advantage 
given to him by sub-cl. 3 of S. 488 as it was 
before the amendment. But in my opinion the 
opportunity of availing himself of a statutory 
advantage cannot be treated as an acquired 
right. It is stated in Halsbury's Laws of 
England, Volume 31, p. 517, that: 

“A mere right existing at the date of a repeal¬ 
ing statute to take advantage of the provi¬ 
sions of the statute repealed is not a right 
accrued.” 

In ‘ABHOTT v. THE MINISTER FOR LANDS’, 
(1895) AC 425, it is observed: 

“The mere right (assuming to be properly so- 
called) existing in the members of the com¬ 
munity or any class of them to take advan¬ 
tage of an enactment without any act done 
by an individual towards availing himself of 
that right, cannot properly be deemed a 
right accrued within the meaning of the enact¬ 
ment.” 


(5) I am therefore, inclined to think tha 
in the present case the petitioner is entitle* 
to urge her husband’s second marriage as ; 
just ground for her refusal to live with him 
It seems to me that the petitioner has esta 
blished satisfactorily her claim to maintenance 
for herself and her child. The petitione 
claims a monthly allowance of Rs. 100/-. The 
amount claimed by the petitioner appears ti 
me proper. It is in evidence and the leamet 
Magistrate has also found that the income o 
the family of which the opponent Babu La 
is a member is about Rs. 2000/- p.m. Tha 
bemg so, I am of the opinion that a mainte 
nance of Rs. 100/- per month to the petitione 
would be a reasonable maintenance allowanc. 
for herself and for her child. I, therefore 
wect the counter-petitioner Babu Lai to pa^ 
monthly allowance at this rate to the peti 
tioner with effect from the date of the order o 
me Sub-Divisional Magistrate that is, 8-1-1951 

V,RB - Order accordingly 
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KAUL C. J. AND MEHTA J. 

Babulal Tendwa and others, Applicants v. 
State. 

Criminal Misc. Appln. No. 139 of 1951, D/- 
10-1-1952. 

(a) Constitution of India, Art. 134 — Irre¬ 
gularity in choosing assessors — Grant of certi¬ 
ficate — (Criminal P. C. (1898), S. 284). 

Where no prejudice is caused to the ac¬ 
cused any irregularity in choosing the as¬ 
sessors cannot be a ground which would 
justify the High Court in granting a certi¬ 
ficate of fitness under Art. 134. (Para 18) 
Anno: C. P. C., Appendix III; Constitution of 
India, Art. 134 N. 1; Cr. P. C., S. 284 N. 9. 

(b) Penal Code (1860), Ss. 149 and 302 — 
Some members of unlawful assembly running 
away after inflicting one or two injuries on de¬ 
ceased — Responsibility of such members for 
death. 


Where the persons participating in an as¬ 
sault upon the deceased are members of 
one unlawful assembly, the mere fact that 
some of the members of that assembly run 
away after inflicting one or two injuries 
each upon the deceased cannot absolve 
them of the responsibility for the death 
even though it was not the direct result of 
the injuries inflicted by any one of them 
but was the cumulative result of the in¬ 
juries inflicted by them and other mem¬ 
bers of the same unlawful assembly. It 
is impossible to dissociate the act done by 
one member of an unlawful assembly from 
the acts of other members of the same as¬ 
sembly if all those acts form part of the 
same transaction. (Para 21) 


Anno: Penal Code, S. 149 N. 8, S. 302 N. 24. 
L. S. Shukla, for Applicants; P. R. Sharma, 
Government Advocate, for the State. 
REFERENCES: Courtwar/Chronological/ Paras. 
(’50) AIR 1950 SC 169: (51 Cri LJ 1270) 17, 

KAUL, C. J.: This is an application under Article 
134 of the Constitution praying for a certificate 
"that the case is a fit one for appeal to the Supreme 
Court” 


ine material facts are as follows: On the 
20th August 1950, there was riot in one of the 
local cloth Mills in Indore. As a result of certain 
incidents which followed this riot one Deputy 
Superintendent of Police, Joshl and a Police Con¬ 
stable Kesrisaran lost their lives and several other 
Police men sustained injuries. Three cases were 
started by the Police in connection with this riot 
and the incidents which followed: 

(1) A riot case relating to the riot which took 
place on the Mill premises. 

(2) A case relating to the incident which re¬ 
sulted in the loss of life of Deputy Superin¬ 
tendent of Police Joshi on the public road at 
a short distance from the Mill gate; and 

(3) A case relating to the murder of Constable 
Kesnsaran which took place at a spot some 
distance remote from where Deputy Superin- 
tenaent Joshi was assaulted. 

were sent up for trial ^ con- 
nection with the case relating to the incident 
which resulted in the loss of life of DeDutv 
Superintendent of Police Joshi. Of these 5 wem 
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convicted by the Sessions Judge, Indore and the 
rest acquitted. 2 of these 5 namely Babulal Tendwa 
and Madanlal were convicted under Section 
302/149, I.P.C., and also under Section 148, I P C. 
Each of them was sentenced to death lor the first 
mentioned offence and to three years’ rigorous 
imprisonment under Section 148. I.P.C. The re¬ 
maining three were acquitted of offences under 
Section 302/149. I.P.C., and 143. I.P.C., but were 
convicted under Section 325/149, I.P.C., and sen¬ 
tenced to ten years’ rigorous imprisonment each. 

(4) Three appeals were preferred against the 
order passed by the learned Sessions Judge: 

(1) Criminal Appeal No. 84 of 1951 by Babuiai 
Tendwa and Madanlal against their con¬ 
viction for offences under section 302/149. 
I.P.C.. and under Section 143, I.P.C. 

(2) Criminal Appeal No. 88 of 1951 by Lalta 
Prasad, Honsla Prasad and Bapu Talwala 
against their conviction under Section 326/ 
149, I.P.C.; 

(3) Criminal Appeal No. 108 of 1951 was pre¬ 
ferred by the State against Lalta Prasad. 
Honsla Prasad and Babu Talwala in respect 
of their acquittal under Section 302/149, 
I.P.C. 

(5) Criminal Appeal No. 84 of 1951 preferred by 
Babulal Tendwa and Madanlal was dismissed 
and the reference made by the Sessions Judge for 
confirmation of the death sentence passed upon 
them was accepted. Criminal Appeal No. 88 of 
1951 preferred by Lalta Prasad. Honsla Prasad and 
Babu Talwala was also dismissed. Criminal Appeal 
No. 108 of 1951 preferred on behalf of the State 
was accepted. The acquittal of the three appel¬ 
lants Lalta Prasad, Honsla Prasad and Babu Tal¬ 
wala by the Sessions Judge under Section 302/149, 
I.P.C., was set aside and instead of Section 326/149, 
I.P.C., they were convicted under Section 302/149. 
I.P.C., and sentenced each to traasportation for 
life. 

(6) Mr. Shukla one of the counsel who appeared 
lor all these five persons, both in the Court of 
Sessions as well as in the High Court, has made- 
the present application under Article 134 of the 
Coastitution praying for a certificate that the case 
is a fit one for appeal to the Supreme Court. Even 
if we disregard the appeal preferred on behalf of 
the State (Criminal Appeal No. 108 of 1951) we 
have two separate appeals Nos. 84 and 88 of 1951. 
the former on behalf of Babulal Tendwa and 
Madanlal and the latter on behalf of the three re¬ 
maining convicted persons. Curiously enough how¬ 
ever Mr. Shukla has treated both of them as one 
and made a 'common application on behalf of the 
5 convicted persons praying for a certificate under 
Article 134 (c) of the Constitution. This is irre¬ 
gular. This was not noticed at the time of hear¬ 
ing but my attention was attracted to it while 
dictating the present order. I will deal with each 
of these appeals — Criminal Appeal No. 84 of 1951 
and 88 of 1951 separately. 

(7) In order to appreciate properly the points 
raised by Mr. Shukla it is necessary to give a few 
facts. I will mention only such of them as are 
necessary for the purposes of the present applica¬ 
tion. 

(8) As already stated, there was a riot by the 
mill workers of the Malwa Mill on the morning of 
the 20th of August 1950. The riot started inside 
the Mill premises some time before 9 A.M. At 
about 9 A.M. the Manager put up a notice announc¬ 
ing that the Mill was closed. Sub-Inspector of 
Police. Ibrahim who was already there telephoned 
to Police Station Pardeshipura requesting the 
Station Officer to come over to the MilL Accord- 
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inglv Sub-Inspector Narayan Singh, the Station 
Officer went there. He tried to persuade the 
women workers to go back to their department and 
start work, but they would not listen to him. As 
time passed the riot grew worse. At about 9-15 
A.M. Deputy Superintendent Joshi along with Sub. 
Inspector Chhoteram Singh also came up to Malwa 
Mill. He tried to pacify the labourers but was un¬ 
successful. Finding that the labourers were not 
pacified he ordered the Police to disperse the 
crowd. 

Tnereupon the labourers began to shower brick¬ 
bats and stones on the Police. Deputy Superin¬ 
tendent Joshi, Sub-Inspector Narayansingh and 
Sub-Inspector Chhotaramsingh fearing that the 
small force they had, might be overwhelmed by 
the mob took shelter near the gatekeeper’s room. 
Deputy Superintendent Joshi and Sub-Inspector 
Narayansingh were both injured and were bleeding. 
At this stage under orders from Deputy Superin¬ 
tendent Joshi. Narayansingh fired 5 shots from the 
revolver. Accidentally he fell down while doing 
so. Thereupon Deputy Superintendent Joshi took 
over the revolver from him and fired two more 
shots. Narayansingh got up and two more shots 
were fired. 2 or 3 labourers were hit. 

Deputy Superintendent Joshi thereupon asked 
Sub-Inspector Narayansingh to go and get more 
men. Narayansingh came out of the main gate 
with his revolver in hand. He was followed by 
Deputy Superintendent Joshi. Joshi had nothing 
but a stick in his hand at that time. Walking 
close by the wall of the Mill, Sub-Inspector Nara¬ 
yansingh made his way towards Paixlcshipura 
Police Station. Deputy Superintendent Joshi on 
the other hand came on the main road outside the 
Mill gate. A large number of labourers had 
gathered there. Some 25 or 30 labourers from in¬ 
side the Mill followed Joshi. This party included 
the 5 applicants before us. 

(9) The batch of 25 or 30 labourers which follow¬ 
ed Deputy Superintendent Joshi was shouting for 
his blood. He was surrounded by these labourers 
at a short distance from the Mill gate and assault¬ 
ed with iron bars and bamboo sticks. He fell down 
on the ground and became unconscious. Imme¬ 
diately news of the assault on Deputy Superinten¬ 
dent Joshi reached Dr. Nagu a Medical Practitioner 
of the town who has dispensary at a distance 
of 100 or 150 feet from the spot where Joshi was 
lying. Dr. Nagu hurried to the place of occurrence 
and lifted the unconscious Police Officer with the 
help of another person into his jeep and removed 
him to Maharaja Tukojirao Hospital. Deputy 
Superintendent Joshi expired in the Hospital at 
about 1 P.M. 

(10) All the applicants before as pleaded not 
guilty. They denied the prosecution version. Their 
case was that after a number of shots were fired by 
the Police to quell the riot inside the Mill premises 
and some labourers were injured, the persons 
standing outside the Mill gate who could not see 
what had actually happened lost their head *uid 
being infuriated set upon Deputy Superintendent 
Joshi at a short distance from the Mill gate. He 
dropped down on the ground and thereupon the 
mob ran away. Meanwhile some person came out 
of the restaurant known as ‘Kailash Hotel’ with 
a burning faggot in his hand and struck Joshi 
with it. Simultaneously there arrived on the spot 
one Banarasi Pehajwan with two or three other 
companions. It was suggested that Banarasi Pehal- 
wan being a Goonda naturally there was enmity 
between him and Deputy Superintendent Joshi. 
Taking advantage of the circumstances Banarasi 
Pehalwan and his companions also gave him a 
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number of blows till Dr. Nagu arrived on tie spot 
in his jeep and then they ran away. 

This version was however not accepted and we 
have held that the prosecution version was correct. 
This was that Sub-Inspector Narayansingh and 
Deputy Superintendent Joshi were followed by a 
crowd of labourers from inside the Mill gate and 
as Joshi reached what is popularly called ‘Gol 
Chakkar’ it was some members of that crowd and 
not those who were standing round the 'Gol Chak¬ 
kar' from before, that started the attack upon 
Vthe deceased. We have further held that it is 
possible that once the attack upon Joshi had 
started, some men from amongst those that were 
standing there already also joined in it; or as 
suggested by the appellants Banarasi who came on 
the scene later may have also joined the assailants 
and inflicted some of the injuries that were leund 
on the person of Deputy Superintendent Joshi. I 
have observed at page 33 of my judgment: 

“But it is not correct to say that the attack on 
Joshi was not started by the crowd that followed 
him from inside the Mill.” 


(17) The principles which should guide this Court; 
in granting a certificate of fitness cannot be 
different from those which the Supreme Court had 
adopted for itself in granting special leave to ap¬ 
peal against decisions of High Court in criminal 
cases. It was laid down in the case of ‘PRITAM 
SINGH V. STATE’, AIR 1950 SC 169 that: 

“Though the Supreme Court was not bound to 
follow the decisions of the Privy Council too 
rigidly.yet some of those principles are use¬ 

ful as furnishing in many cases a sound basis 
for invoking the discretion of this Court in grant¬ 
ing special leave.” 

Their Lordships further observed that: 

“Generally speaking. Supreme Court will not 
grant special leave unless it is shown that excep¬ 
tional and special circumstances exist and that 
substantial and grave injustice has been done.” 

(18) Once it is conceded that no prejudice was 
caused to the accused any irregularity in choosing 
the assessors should, in my opinion, not be a ground 
which would justify us in granting a certificate of 
fitness under Art. 134 of the Constitution. 


( 11 ) I will now proceed to consider the points 
raised by Mr. Shukla. I will first deal with the 
application in so far it relates to the disposal of 
Criminal Appeal No. 84 of 1951 and confirmation 
of the death sentences passed upon Babulal Tendwa 
and Madanlal 

(12) Though the application mentions a large 
number of grounds only three main points were 
urged by the learned counsel at the hearing: 

(1) That the Court of Sessions which tried the 
case was not properly constituted; 

(2) That a person cannot be charged twice for 
the same offence, and; 

(3) lliat Babulal Tendwa and Madanlal could 
not be held responsible for what was done 
by Banarasi and his companions or the per¬ 
son who is said to have come out with a 
burning faggot from ‘Kailash Hotel'. 

(13) I will deal with these points in the order 
in which they have been stated. 


(14) After the record was received by the Sessions 
Judge from the Committing Magistrate’s Court he 
summoned 8 assessors for the date fixed for the 
commencement of the trial. Unfortunately, how¬ 
ever, only one of the assessors summoned was pre¬ 
sent in Court on the date fixed. In the absence of 
the required number of assessors, the learned Ses¬ 
sions Judge chose two more assessors from the 
persons who were present in the Court compound 
and whose names were found in the list of asses¬ 
sors. The trial was held with the aid of-those 
three assessors. 


(15) It was pointed out by Mr. Shukla thaUmder 
S. 328 of the Code of Criminal Procedure every 
summons to a juror or assessor must be in writing 
and that under S. 284 the assessors who are to 
assist at the trial must be chosen from the persons 
summoned to act as such. In the present case, it 
appears that no written summonses were issued 
to the two assessors who were chosen from amongst 
k those present in the Court compound. It was 
contended by Mr. Shukla that this vitiates the 
txiaL This contention was raised before us at the 
nearing of the appeal and was rejected by us. 

was not conte nded by the learned counsel 
mat the failure to literally comply with the provi- 
oons of S. 284 of the Code of Criminal Procedure 
111 P re Judice to the accused. They 
toat toe provisions of Ss. 284 
Md 328 C rim i nal P. c. were mandatory. and the 

the . m MeraUy vitiated the trial 
*»e rejected this contention. 


(19) The present applicants were tried in what 
I have called the riot case in an earlier portion 
of this order. It was contended by Mr. Shukla 
that as the murder of Deputy Superintendent Joshi 
was a part of the same transacton i.e., riot in the 
Malwa Mill, his clients could not lawfully be put 
on trial a second time on the same facts. We 
have given the grounds for rejecting this conten¬ 
tion. They are found at pages 17 and 18 of my 
judgment. I have nothing to add to them. The 
point appears to me to be devoid of substance and 
accordingly cannot justify the grant of a certificate 
of fitness under Art. 134 of the Constitution. 


(20) The following extract from my judgment 
will show the view of the case which I have taken: 
“I have no hesitation in accepting the prosecu¬ 
tion version that Sub-Inspector Narayan Singh 
and Deputy Superintendent Joshi were followed 
by a crowd of labourers from inside the Mill 
gate and as Joshi reached the ‘Gol Chakkar’ it 
was some members of that crowd, and not those 
standing round the ‘Gol Chakkar’ from before, 
that started the attack upon the deceased. Natu¬ 
rally the number that formed the crowd which 
followed the Police Officer from inside the Mill 
gate has not been definitely ascertained. Most 
of the witnesses put it at between 30 and 40. 
Constable Khanchand however says that it was 
a much larger number. May be that once the 
attack upon Joshi had started some men from 
amongst those that were standing there 
already also joined in it; or as suggested by 
the appellant Banarsl who came on the scene 
later may have also Joined the assailants and 
inflicted some of the injuries that were found on 
the person of Deputy Superintendent Joshi. But 
it is not correct to say that the attack on Joshi 
was not started by the crowd that followed him 
from inside the Mill." 


(21) The point sought to be made by Mr. Shukla 
was that after inflicting some injuries upon Deputy 
Superintendent Joshi the present applicants left 
the place and some other persons inflicted further 
injuries upon the unfortunate Officer after the 
Pk 6 ! 6 ?. a PP li cants had left. Mr. Shukla argued 
that his clients cannot be held liable for the inju¬ 
ries which were inflicted after they left the place. 
ELSE ^ hlc ^. I t ^e taken the whole Incident 
nP^iP o t me - tl l at Sub-mspector Narayansingh and 

joshi came ° ut fr ° m the 
Malwa Mill gate followed by 25 or 30 labourers till 
he was assaulted and later up to the arrival of 
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Dr. Nagu was one transaction and all those who 
participated in the assault upon the deceased 
Police Oificer were members of one unlawful as¬ 
sembly. The mere fact that some of the members 
of that assembly ran away after inflicting one or 
two injuries each upon the deceased cannot absolve 
them of the responsibility for the death of Deputy 
Superintendent Joshi even though it was not the 
direct result of the injuries inflicted by any one 
of the present applicants but was the cumulative 
result of the injuries inflicted by them and other 
members of the same unlawful assembly. It is im¬ 
possible to dissociate the act done by one member 
of an unlawful assembly from the acts of other 
members of the same assembly if all those acts 
form part of the same transaction. 

(22» None of the grounds mentioned above would 
in my view of the matter justify the grant- of a 
certificate of fitness of the case for an appeal to 
the Supreme Court 

(23» Whatever I have said about Criminal Ap¬ 
peal No 84 of 1951, applies also to the Criminal 
Appeal No. 88 of 1951 as both the cases were treat¬ 
ed as one by Mr. Shukla counsel for the applicants. 

(24‘ The application is accordingly rejected. 

(25) MEHTA, J.: I agree. 

V.R.B. Application dismissed. 


the question, it must be borne in mind that 
the appointment of a receiver is essentially 
on equitable grounds and the object of 
equity in appointing a receiver to take 
charge of a mortgaged property, is to pro¬ 
tect the security. The appointment of a re¬ 
ceiver is not intended to affect the rights 
of the mortgagor and the mortgagee. Nor 
has it that effect. Where by the terms of 
the mortgage deed the mortgagees are en¬ 
titled to retain possession until the pay¬ 
ment of the mortgage money and are also 
entitled to have the rents paid towards the 
satisfaction of the interest and where the 
mortgagors by taking the property on rent 
as tenants omit to realise the rents from 
the sub-tenants or having realised, omit to 
pay it to the mortgagees, it cannot seriously 
be maintained that it is not just and con¬ 
venient to appoint a receiver of the mort¬ 
gaged property. AIR 1926 Rang 290; AIR 
1939 Rang 321 (FB) and AIR 1939 Bom 54, 
Considered. (Para 5) 

Anno: C. P. C., O. 40, R. 1 N. 4 P. 13. 

(c) Civil P. C. (1908), 0. 40, Rr. 1 and 3 — 
Selection of person as receiver — Discretion of 
Court — Appointment of receiver without tak¬ 
ing security. 
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DIXIT AND MEHTA JJ. 

Vishwanath and another. Appellants v. Kanak 
Mal and another. Respondents. 

- Civil Misc. Appeal No. 42 of 1951. D/- 27-11- 
1951. 

(a) Civil P. C. (1908), O. 40, R. 1 (2) — 
44 Any person” — Suit on basis of simple mort¬ 
gage — Appointment of receiver. 

Sub-rule 2 is by way of an exception and 
has the effect of limiting the operation of. 
the main provision in sub-rule 1. Sub¬ 
rule 2 cannot be construed so as to totally 
destroy the power given to the Court under 
sub-rule 1. Sub-rule 2 of Rule 1 is for the 
benefit of a person who is not a party to 
the suit and debars the Court from remov¬ 
ing such a person from possession. Thus, 
in a suit brought on the basis of a simple 
mortgage, the Court is competent to ap¬ 
point a receiver of the mortgaged property. 
AIR 1936 All 495 (FB), Dissent. Case law 
referred. (Paras 4 and 5) 

Anno: C. P. C., O. 40, R. 1 N. 49 Pt. 6. 

(b) Civil Procedure Code (1908), O. 40, R. 1 

— “Just and Convenient” — Discretion of Court 
—Mortgagee entitled to have rent of mortgaged 
property towards satisfaction of interest — 
Mortgagor omitting to pay rent — Appointment 
of receiver in mortgage suit. 

Order 40, R. 1 confers a discretion on the 
Court in the matter of the appointment of 
a receiver and the only restriction on this 
discretionary power of the Court is that 
put by the words “just and convenient.” 
The question whether it is just and conve¬ 
nient in a mortgage suit to appoint a re¬ 
ceiver must necessarily be determined with 
due regard to the rights of the parties 
under the mortgage transaction and the 
circumstances of the case. In determining 


In the matter of the selection of a person 
as the receiver or taking security from him, 
the Court has unfettered discretion. The 
Court is not obliged to appoint a person of 
the choice of the parties as the receiver and 
has the discretion to appoint a receiver 
without asking him to furnish security. 

(Para 6)! 

Anno: C. P. C., O. 40, R. 1 N. 11; O. 40, R. 3 
N. 1 P. 2. 

Pande, for Appellants; Newaskar, for Res¬ 
pondents. 

REFEREN CES: Court war / Chronological / Paras 

(’37) 58 All 949: (AIR 1936 All 495 FB) 4, 5 
(’43) AIR 1943 AIL 1: (204 Ind Cas 210 FB) 5 
(’39) ILR (1939) Bom 82: (AIR 1939 Bom 54) 5 
(’35) AIR 1935 Lah 17: (16 Lah 366) 5 

(’32) AIR 1932 Mad 193: (136 Ind Cas 771) 5 
(’42) AIR 1942 Nag 1: (ILR (1942) Nag 118) 5 
(’45) AIR 1945 Oudh 25: (1944 Oudh WN 303)! 

5 

(’42) AIR 1942 Pat 240: (200 Ind Cas 649) 5 

(’36) AIR 1936 Rang 290: (14 Rang 292) 5 

(’39) AIR 1939 Rang 321: (183 Ind Cas 728 FB) 

(1909^ 2 KB 903: (78 LJKB 1108) 5 

DIXIT J.: This is an appeal from an order made 
by the Additional District Judge of Indore ap¬ 
pointing a receiver of the mortgaged property in 
the plaintiff-respondents’ suit to enforce four mort¬ 
gages executed by the defendant- appellants in their 
favour. The mortgage-deeds were executed on 
four different dates during the period from 24-1-46 
to 12-5-48 as security for the repayment of a total 
sum of Rs. one lac. By the terms of the mortgage- 
deeds, the mortgagees were entitled to retain pos¬ 
session until the repayment of the mortgage-money 
and to have the rent of the property paid towards 
the interest on the mortgages. After the execu¬ 
tion of each of these mortgages the mortgagors 
themselves took the property on rent and under¬ 
took to realise the rents from the property 
and pay it regularly to the mortgagees to¬ 
wards the interest. The last Kirayenama’ was 
executed on 12-5-48. By this rent-deed^ the mart- 
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gagors took the property on rent for a period of 
one year and agTeed to pay regularly Rs. 750/- per 
month as rent to the mortgagees. 


(2) The plaintiffs' instituted the suit on 20-10-49 
for the recovery of Rs. 107515/- which was then 
the amount due on the mortgages. On 22-1-51 the 
plaintiffs filed an application for the appointment 
of a receiver of the mortgaged property alleging 
that the mortgagors were not paying to them the 
rent recovered by them; that interest on the mort- 
gage-debt had considerably accumulated; that the 

^ property had deteriorated in value; that the mort¬ 
gagors were not effecting the necessary repairs to 
the mortgaged property and that they were also 
encumbering their other property by mortgaging 
it. In resisting the application, the defendants 
denied in a general way these allegations and said 
that the Court had no jurisdiction to appoint a 
receiver under O. 40, R. 1 in the case of a simple 
mortgage, that the mortgaged property had con¬ 
siderably increased in value, that the mortgagors 
were in possession of other property and that the 
application having been made nearly fourteen 
months after the institution of the suit was not 
•bona fide’. 

(3) On behalf of the appellants, Mr. Pande chal¬ 
lenges the order of the trial Court on two grounds. 
Firstly, he contends that in this suit based upon 
simple mortgages, the Court has no jurisdiction 
to appoint a receiver. Secondly, it is said that it is 
not just and convenient to appoint a receiver in 
the present case. In my opinion, both these con¬ 
tentions must be rejected. 
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power of the Court to appoint a receiver would 
then be co nfin ed to the very rare cases where the 
property is ‘in medio’. Such a construction would 
have the effect of almost nullifying Cl. (b) sub-r. 1 
of O. 40 R. 1 and cannot be accepted. Again from 
the language itself of sub-r. 2 , it follows that the 
rule takes away the power of the Court to remove 
from possession a person other than a party to the 
suit. This sub-rule speaks of the removal: 

“from the possession or custody of property any 
person whom any party to the suit has not a 
present right so to remove.” 

The words “any person” have been used in contra¬ 
distinction to the words “any party to the suit” and 
thus a distinction is made between a person who is 
a party to the suit and a person who is not a party 
to the suit. The words mean that the person in 
possession cannot be removed whom none 
of the parties to the suit have a present right to 
remove. I am fortified in the view I am taking 
of sub-r. 2 of R. 1 of O. 40 by numerous decisions 
of various High Courts. A reference may be made 
to, ‘MT. SUKHARANIABAI v. LAXMIKANTRAO 
GANPATRAO’, AIR 1942 Nag 1; ‘DAMODAR 
MORESHWAR v. RADHABAI DAMODAR' ILR 
1939 Bom 82; 'BANWARI LAL v. BALDEO SAH* 
AIR 1942 Pat 240; 'GOBIND SINGH v. PUNJAB 
NATIONAL BANK, LTD’, AIR 1935 Lah 17; ‘VI- 
THILINGA PANDARASANNADHI v. ALAGAPPA 
MANUGARAR’, AIR 1932 Mfid 193; ‘MA HNEN 
YEIK v. K A. R. K. CHETTYAR FIRM’, AIR 1939 
Rang 321 and ‘SATGUR PRASAD v. HAR KISHAN 
DAS’, AIR 1945 Oudh 25. 


(4) On the first head, the argument of the learn¬ 
ed Counsel for the appellants is that after the 
expiry of the term of one year fixed by the last 
mortgage executed on 12-5-48 and by the termina¬ 
tion of the period of tenancy fixed by the rent- 
deed executed on the same date, the relationship 
of landlord and tenant between the parties ceased 
and the mortgagees were not entitled to get pos¬ 
session of the mortgaged property. It is, therefore, 
said that the mortgagees have not a present right 
to remove the mortgagors from possession of the 
property and that in view of the provisions of O. 40, 
R. 1 (sub-r. 2), no receiver of the mortgaged pro^ 
perty can be appointed. 

The contention therefore, of the learned Counsel 
for the appellants, that in a suit based upon simple 
mortgages, a receiver of the mortgaged property 
cannot be appointed, rests on the assumption that 
sub-r. (2> of O. 40, R. 1 is intended for the protec¬ 
tion of any person in possession whether he is or 
is not a party to the suit. In support of this view 
if* <> n a decision of a Full Bench of 

^e AUahabadHigh^urtiH 'ANANDILAL v. RAM 
f 8 * my option, sub-r. 2 of R. 1 

I?* °:, 40 I s too'benefit of a person who is not 
a party to the suit and debars the Court from 
removing such a person from possession. Under 
[sub-r. 1 of R. 1 of O. 40, the Court has power to 
appoint a receiver of "any" property where it ap- 
to the Court to be just and convenient. This 
Jurisdiction of the Court is limited by sub-r. 2 which 
says; 

"Nothing in this rule shall authorise the Court 
to remove from the possession and custody of 
property any person whom any party to the suit 
has not a present right so to remove.” 

? k ^ llus ky way of an exception and 
e ® ecfc limiting the operation of the main 

solSfto £tanvV't Sub 'ii> 2 cannot be construed 

^toy the power given to the 

S"? Jfp L * obvious that if sub-r. 2 
also to-persons who are parties to the suit, the 


The Allahabad High Court, no doubt, took a 
different view in ‘ANANDI LAL v. RAM SARUP', 
58 All 949, but that view does not appear to me 
to be in consonance with the language used In O 40 
R. 1. The decision of the Allahabad High Court 
has been dissented from dv other High Courts. A 
later Full Bench case, ‘MT. TULSHA DEVI v. 
SHAH CHIRONJU LAL', AIR 1943 All 1, doubted 
the correctness of the decision in *58 All 949* and 
recommended an amendment of sub-r. 2 of O. 40, 
The Sub-rule has now been amended in 
Allahabad so as to make it clear that a party to 
the suit is not included in the words “any person”. 

In view of these and other decisions which were 
cited at the bar, I think it is scarcely open to the 
appellants to contend that the words "any person” 
in sub-r. 2 are wide enough to include also persons 
who are parties to the suit and that, therefore, in 
a simple mortgage, the Court is not competent to 
appoint a receiver of the mortgaged property. The 
objection, therefore, that the learned Additional 
District Judge had no jurisdiction to appoint a 
receiver in the plaintiff’s suit must be overruled. 

Upon the question whether in this particular 
case the learned Additional District Judge was 
nght in appointing a receiver Counsel for the 

JPJJEJ K ed ,. that th ? facfc that interest was 
*arn*r by itself was not sufficient to justify the 
appointment of a receiver and that the lower 
Court should have, for that purpose held an in- 
WT7 to determine whether the non-payment of 

w*« in* 1 th6 C f ‘? nsequent accumulation of interest 
wilful on the part of the mortgagors or due 
to circumstances over which they had no control 
and whether the mortgaged property waT more 
than sufficient to cover the mortgage-debt, it was 
also said that under one of the terms of the mort 
gage executed on 12^48 and bHn SeSeS 
executed on the same date varying tVtSS S 
mortgages the mortgagees were only en- 
ge ^ a yearly instalment of Rs. 5000/- with 
out possession of the property or the rents tKS- 
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Under O. 40, R. 1 a Court has power to appoint 
a receiver of any property “where it appears to the 
Court to be just and convenient '. This rule coa¬ 
lers a discretion on the Court in the matter of the 
appointment of a receiver and the only restriction 
on this discretionary power of the Court is that 
put by the words “jus; and convenient". In ‘ED¬ 
WARDS d* CO. v. PICARD'. 1909 2 KB 903. the 
words “just and convenient’* have been construed 
os meaning that “it is practicable and the interests 
of justice require it". To my mind, the question 
whether it is just and convenient in a mortgage- 
suit to appoint a receiver must necessarily be de¬ 
termined with cue regard to the rights of the par¬ 
ties under the mortgage transaction and the cir¬ 
cumstances of the case. In determining the ques¬ 
tion. it must be borne in mind that the appoint¬ 
ment of a receiver is essentially on equitaole 
grounds and the object of equity in appointing a 
receiver to take charge of a mortgaged property, 
is to protect the security. The appointment of a 
receiver is not intended to affect the rights of the 
mortgagor and the mortgagee. Nor has it that 
effect. 

In E nglan d the Courts of Equity normally ap¬ 
point a receiver in a mortgage suit where interest 
is in arrear and whether or not the property ap¬ 
pears to be of sufficient value to cover the mort¬ 
gage-debt and interest and whether or not the 
rignt of the mortgagee to obtain a personal decree 
against the mortgagor subsists or has been lost. 
The reason for the appointment of a receiver in 
such circumstances is mainly this, that but for the 
time taken in the proceedings in the Court before 
the sale of the property takes place, the mortgagee 
would have received the proceeds of the sale on 
the day on which he had hied the suit. Tne 
Court has, no doubt, the power to refuse to ap¬ 
point a receiver even when the interest payable 
under the mortgage is in arrear if some special 
reasons exist, e.g., when the interest has been in 
arrear from a very short period, or when a mort¬ 
gagee has refused to accept it even when tendered. 
Those principles were followed by a Division Sench 
of the Rangoon High Court in ‘ALLY RAMZAN v. 
MESSRS. BALTHAZAR &: SON LTD.*, AIR 1935 
Rang 290 and an order of the appointment of a 
receiver in a suit on the basis of a mortgage creat¬ 
ed by a deposit of title deeds was upheld on the 
ground that the mortgagee possessed substantive 
rights to the rents and profits of the property and 
that the interest on the mortgage-debt was in 
arrear. This decision was considered by a Full 
Bench of the Rangoon High Court in ‘AIR 1939 
Ran 321* and it was observed that it went too far 
in saying that in a simple mortgage-suit when in¬ 
terest is ir. arrear, the Court will normally appoint 
a receiver. Tne learned Judges constituting the 
Full Bench of the Rangoon High Court also said 
that the governing words of O. 40, R. 1 are whether 
it is just and convenient and in deciding whether 
a receiver should be appointed, due weight must be 
given to all relevant considerations and that the 
fact that interest on the mortgage debt is in arrear 
can only be one of the factors in deciding whether 
a receiver should be appointed. In *ILR (1939) 
Bom 32*. a receiver in the case of a simple mort¬ 
gage was appointed because interest on the mort¬ 
gage debt and rents and taxes of the mortgaged- 
property were in arrears. Beaumont C. J-, reserved 
his opinion on the question whether interest being 
in arrear by itself would have been sufficient for 
the appointment of a receiver. One may feel 
doubt as to whether the circumstance that interest 
is in arrear, is by itself conclusive in appointing 
-a receiver in a simple mortgage suit and I express 
mo opinion on the point but I feel where, as in 
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the present case, by the terms of the mongage 
deed the mortgagees were entitled to retain pos¬ 
session until the payment of the mongage money 
and were also entitled to have the rents paid to- 
wards the satisfaction of the interest and where 
the mortgagors by taking the property on rent 
as tenants and by omitting to realise’ the rents 
from the sub-tenants or having realised, by omit¬ 
ting to pay it to the mortgagees, (sic) * it’cannot 
seriously be maintained that it is not just and 
convenient to appoint a receiver of the mortgaged 
property. 

Here, the appellants, nowhere, say that they 
have regularly paid interest or rent to the mort¬ 
gagees, or that the interest in arrears is insignifi¬ 
cant or that the mortgagees have been realising 
the rents themselves from the sub-tenants. The 
appellants also admit in their reply to the peti¬ 
tion lor the appointment of a receiver that they 
have effected mortgages on their other property. 
It is obvious that by the continued omission of the 
mortgagors to pay the interest on the mortgage 
debt or to allow the mortgagees to realise rent 
the mortgage-security is in the danger of being 
rendered proportionately inadequate. In these 
circumstances, I do not understand the purpose 
of the inquiry which the appellants contend should 
have been held by the lower Court before appoint¬ 
ing a receiver. 

Tne contention that under one of the conditions 
of the mortgage-deed and agreement executed on 
12-5-43, the mortgagees were entitled to a yearly in¬ 
stalment of Rs. 5000/- only, may, without prejudic¬ 
ing the trial of the issue raised in the suit on this 
question, be disposed of by saying that I do not 
read the condition as in any way affecting the 
right of the mortgagees to retain possession of the 
property until the repayment of the mortgage- 
money and to have the rents of the property paid 
towards the interest- In my opinion, haring re¬ 
gard to the particular circumstances of the case 
and to the mortgage-contract made between the 
parties themselves, the appellants, by their failure 
to realise, or haring realised to pay, the rents of 
the property, to which the mortgagees were entitl¬ 
ed under the mortgage deed, and thus by allowing 
the interest to accumulate for many years, have 
been pursuing a course of conduct which cannot be 
said to be fair or equitable. Tne Court below was, 
in my view, fully justified in appointing a receiver 
of the mortgaged property. 

(6) Learned Counsel for the appellants attacked 
the order of the lower Court also on the grounds 
that it is vague and docs not give any indication 
of the duties and powers of the receiver when it 
says that he shall exercise “all such powers which 
are necessary for the realisation and management 
of the suit property", that the direction in the 
order about the remuneration of the receiver is 
equally vague, and that the person appointed as 
the receiver was not selected with the approval of the 
parties and that no security has been taken from 
the receiver. There is no substance in any of 
these objections. It is clear from the application 
for the appointment of the receiver and the order 
of the Court that the receiver has been appointed for 
the purpose of realising the rents and profits accru¬ 
ing from the property, and taking possession of 
the property and the rents and promts thereof un¬ 
til it is decided who is entitled thereto. The order 
of the lower Court states that the receiver will be 
paid remuneration “on percentage basis lo be de¬ 
termined later on." The amount of Rs. 200/- 
which the plaintiffs have been directed to deposit 
for the remuneration of the receiver is clearly pro¬ 
visional and intended to be adjusted in the total 
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amount of remuneration the receiver would get on 
the basis yet to be determined. In the matter of 
the selection of a person as the receiver or taking 
security from him, the Court has unfettered dis¬ 
cretion. The Court is not obliged to appoint a per¬ 
son of the choice of the parties as the receiver and 
has the discretion to appoint a receiver without 
asking him to furnish security. If the appellants 
think that the person selected should not have been 
appointed as the receiver or that he should be 
asked to give security, they are not precluded from 
yjutting these objections in the trial Court. 

(7) For the above reasons, I would dismiss this 
appeal with costs. 

(8) MEHTA, J.: I entirely agree with my learned 
brother Dixit J. 

V.E.B. Application dismissed. 
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decree-holder. This execution was disposed of on 
16-10-1939. The Court's order was that the house 
shall remain under attachment and as the decree- 
holder does not want to proceed with the execution 
the file be disposed of. Then second execution 
case No. 499 of 1939 was presented on 15-3-1940. 
This was disposed of on 12-5-1941. The decree- 
holder remained absent but the pleader for the 
decree-holder was present. In this execution the 
sale proclamation was announced by beat of drums 
but as there were no bidders and the decree-holder 
was also not present, the execution was struck off 
and the house continued to remain in attachment. 

The third execution case No. 170 of 1942 was 
presented on 22-4-1943. In this execution Megh- 
raj and Ramnarayan prayed for rateable distribu¬ 
tion in the execution, of one Champalal Kothari. 
The same house was being sold in Champalal's 
decree. This execution was disposed of on 14-12- 
1944 and the proceedings state that the decree- 
holder's pleader was present. The decree-holder 
was absent and his pleader stated that he had 
no instructions and consequently the execution 
was dismissed for default. 


Mainabai and another, Appellants v. Meghraj 
Jodhrajji and others, Respondents. 

Civil Second Appeal No. 368 of 1949, D/- 14- 
11-1950. 

Civil P. C. (1908), O. 21, R. 57 — Execution 
dismissed for default of decree-holder—Attach¬ 
ment ceases — Subsequent purchase of pro¬ 
perty is valid. 

Where the Court dismissed an execution 
application even at the request of the de¬ 
cree-holder, the legal • consequence of such 
dismissal is that the attachment is released 
-4? and where the proceeding is struck off at 
the request of the decree-holder it amounts 
to a default within the meaning of O. 21, 

R. 57 and the attachment ceases to exist. 
Where the decree-holder committed default 
® carrying out execution for the sale 
of the attached property, the attachment 
, ceases and the purchase of the property by 
a person subsequent to this when the pro¬ 
perty was not under attachment is perfect- 

? VaU i\ (Para 4) 

Anno: Civil P. C., O. 21. R. 57 N. 2 and 3. 
Patel, for Appellants. 

REFERENCES: Courtwar/ Chronological/ Paras 

AIR !» H ah u 3 ®5- < 150 Ind Cas 1053) 4 
t otj/ Am 1938 Lah 590: (181 Tnd i<i\ a 

C35) AIR 1935 Mad 17: (154 Ind Ca* d 

(’50) AIR 1950 Mad 2: (ILR (1950) Mad 39) 4 

T r%: facts leadJn B to this appeal 
are as follows: The plaintiff Mainabai and her 

^f mrata o flled suit for a declaration that 
their house situated at Ratlam was not liable to 
attachment and sale in execution of the decree 
obtained by Meghraj and Ramnarayan against 
Harh-am Darji. Hariram Darji is dead andres- 
^ndents ^os. 3, 4 and 5. Ratanlal, Laxminarayan 
and Mangilal are brought on record as his soni 
gJ^ JBSP s "B tatlvcs . of 016 deceased Hariram. 

!L nder , °- 21 - R - 58 was dis- 
JrSTklS henC ° th,S declarator y suit under 

tJ 2 ? OriftoaUy, the house attached belonged to 
the judgment-debtor Hariram Darji 
g? Sr * 0US t * s i Ut 0n M-1M3 to Mainabi 
S/? er J. Ramr t tan to consideration of Rs. 
22-9 iq -30 T^ e house in suit was first attached on 
2-2-1939 in execution case No. 386 of 1938 by the 


The thud execution case No. 170 of 1942 was 
pending in the execution Court, the decree-holder 
filed appeal to the Ratlam High Court and the 
High Court held that the attachment continued 
and the house shall remain under attachment. The 
High Court sent back the execution file on 18-5-1945 
and the execution case was renumbered as 144 of 
1944: this was disposed of on 11-6-1948 stating that 
the appeal has been filed in the High Court and 
the decree-holder does not want to proceed with 
the execution, pending appeal in the High Court 
Hence execution was consigned to the Record 
room. 

(3) The main question is whether at the time 
when Hariram Darji sold the house in suit on 
1-3-1943 to Mainabai and Ramratan the house was 
under attachment or the attachment had ceased. 

(4) Under O. 21, R. 57 where any property has 
been attached in execution of a decree but by 
reason of the decree-holder’s default the Court is 
unable to proceed further with the application for 
execution, it shall either dismiss the application 
° r J°. r sufficient reason adjourn the proceed- 

future date, upon the dismissal of such 
application the attachment shall cease. Mr Patel’s 
^“.^t was^ that on 16-10-1939 the decree-holder 
committed default and did not proceed further in 
the execution. The execution was dismissed on ac- 
count of his default with the result that upon the 
dismissal of such application for execution the at- 
tachment ceased. Since the attachment had ceased 
and there was no order for re-attachment there is 
to Prevent the judgment-debtor from sell¬ 
ing the Property to Mainabai on 1-3-1943 and Maina¬ 
bai acquired the rights in the property as a mirl 

^L r - long M the Property remained xmder 
attachment during the pendency of attachment 
it cannot be sold. But once the attachment 

the atfcihmpS® default of the decree-holder then 
thSShH' ^ th L s case the mer e order 

a&sr sa &s?a“3“ rs 
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to the record room and the attachment be main¬ 
tained. the order, howsoever worded, means that 
the execution application is dismissed and the 
attachment is terminated. Such applications can¬ 
not be revived. On a careful perusal of the execu¬ 
tion cases Nos. 386 of 1938 and 499 of 1939, it ap¬ 
pears that the decree-holder had committed de¬ 
fault and the Court was unable to proceed further 
with the application for execution and under the 
circumstances it was the duty of the Court either 
to dismiss the application or adjourn the pro¬ 
ceedings to a future date. It appears that the 
execution was not adjourned but it was dismissed 
because of the default on the part of the decree- 
holder to take further steps in the sale of the 
attached property. 

The word ‘default* includes failure to do what 
a decree-holder is bound to do i.e s to proceed with 
the execution, where a Court dismissed an execu¬ 
tion application even at the request of the decree- 
holder the legal consequence of such dismissal is 
that the attachment is released and where execu¬ 
tion proceeding is struck off at the request of the 
decree-holder it amounts to a default within the 
meaning of O. 21, R. 57 and the attachment ceases 
to exist. 

Hence, on a consideration of all the authorities 
discussed above, it appears to me that the decree- 
holder committed default in not carrying out execu¬ 
tion for the sale of the attached property and 
hence the attachment ceased. Under these circum¬ 
stances the purchase of the house by Mainabai and 
Ram rat an on 1-3-1943 was a perfectly valid sale. 
At that time the property was not under attach¬ 
ment. 

(5) I, therefore, allow the appeal, set aside the 
judgment and decree of the lower Appellate Court 
and hold that the property in dispute belongs to 
the plaintiff-appellants and is not liable to attach¬ 
ment and sale in execution of a decree. The plain¬ 
tiff-appellants' prayer is, therefore granted and 
they are declared to be the owner of the house in 
dispute. The plaintiff-appellants are entitled to 
costs throughout. 

R.G.D. Appeal allowed. 
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Sajjanbai, Appellant v. Prabhulal and others, 
Respondents. 

Second Appeal No. 49 of 1949, D/- 24-10-50. 

(a) Hindu Law—Maintenance — Wife’s right 
to separate maintenance — Abandonment by 
husband without valid reasons is sufficient to 
entitle her to live apart from husband—Second 
marriage of husband if sufficient cause of ac¬ 
tion—Unfounded imputation of unchasity, how 
far ground for separate maintenance. 

Hindu law while it enjoins upon the 
wife the duty of attendance on, obedience 
to and veneration for the husband, it also 
inculcates that the husband must honour 
the wife and treat her with affection and 
courtesy. Wife living apart from her hus¬ 
band for any improper purpose may at any 
time return and claim to be maintained. 
Her right is not forfeited but is suspended 
during the time she commits a breach of 
the duty by living apart. 

Where the wife claims separate mainte¬ 
nance from her husband she must show 


that he abandoned her, deserted her or ex¬ 
pelled her from the house without any jus¬ 
tifiable cause. (Para 6) 

Grounds which would be available to a 
wife to defeat a suit for restitution of con¬ 
jugal rights by a husband would also en¬ 
title her to live apart from her husband & 
claim a separate maintenance. Consequent¬ 
ly where the husband makes an offer to 
take the wife back if there are grounds to 
justify the refusal of the relief by way of 
restitution of conjugal rights by the hus¬ 
band, if he had brought such a suit even 
though cruelty may not be proved, the 
wife’s claim for maintenance cannot be ne¬ 
gatived merely by reason of such an offer. 
AIR 1936 Mad 609, Rel. on. (Paras 7. 22) 

If the wife is obliged to live away from 
her husband for justifiable reasons, and the 
husband during the pendency of the suit 
for maintenance makes an offer to take the 
wife back, the right of maintenance cannot 
be negatived merely on that ground. An 
offer of this kind must be carefully scru¬ 
tinised with a view to determine whether 
it is a bona fide one. AIR 1936 Mad 609; 
AIR 1936 Bom 138, Rel. on. (Para 8) 

Second marriage of the husband would 
not by itself furnish the plaintiff wife with 
a cause of action for living apart from her 
husband, prior to the passing of the Act 
XIX of 1946. But still it would be a factor 
to be taken into account in considering 
whether the offer of the husband to take 
her back is bona fide or not. AIR 1940 Mad 
292. Ref. (Para 11) 


An unfounded imputation upon the wife’s 
chastity unless it is of such a kind and so 
constant as to endanger the health of the 
wife, is not sufficient to constitute legal 
cruelty, as to entitle the wife live apart 
from her husband. Under Indian Law 
cruelty in the legal sense need not neces¬ 
sarily be physical violence. Case law re¬ 
viewed. (Para 21) 


Apart from other considerations, under 
Hindu law cruelty is not necessary if there 
has been abandonment of wife without 
valid reasons to entitle her to separate 
maintenance. 6 Ind Cas 525 (Bom); 2 Bom 
573 (FB); 2 Bom 634; AIR 1950 EP 317, 
Rel. on. (Para 23) 

(b) Civil P. C. (1908), S. 151; O. 7, R. 7; O. 8, 
R. 8 — Subsequent events. 

The ordinary rule is that a Court should 
give its decision on the facts and circum¬ 
stances as they existed at the date of the 
institution of the suit and should ordinarily 
not taken notice of the events which hap¬ 
pened after such a date. (Para 24) 

Anno: C. P. C., S. 151 N. 3, 4; O. 7, R. 7 N. 4 
O. 8, R. 8 N. 1. 

S. M. Samvatsar, for Appellant; D. C. Bha- 
rucha, for Respondents Nos. 1 and 2. 
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CHATURVEDI, J.: This is plaintiff’s second ap¬ 
peal in a suit for maintenance filed against the res¬ 
pondent No. 1, Prabhulal, husband of the plaintiff; 
respondent No. 2, Bhagirath, plaintiff’s father-in- 
law and respondent No. 3, Rameshwar brother of 
respondent No. 1, and son of respondent No. 2. The 
suit was decreed by the trial Court; but the first 
appellate Court allowed the defendant’s appeal and 
dismissed the suit of the plaintiff. 

(2) In para No. 4 of the plaint the plaintiff 
clearly stated that she was driven out of her house 
by the defendants in the month of Ashad of Sam- 
vat year 2002 and since then she had been residing 
with her mother in Alhed. The suit was resisted 
on behalf of the defendants on several grounds and 
the main ground taken was that the plaintiff was 
unchaste and that she had of her own accord left 
tlie house of her husband and went to reside with 
her mother without any justifiable reason. 

(3) Several issues were framed on the 27th April, 
1947. Issues Nos. 1, 2 and 5 are important 
ones. They are as follows: 

* 1. Whether the defendants drove the plaintiff out 

and refused to maintain her? 

2. Whether the defendants prove the unchastity 
of the plaintiff. If so how does it affect the suit? 
and 

5. Whether the plaintiff refuses to live with the 
defendants without lawful justification? 

(4) The trial Court came to distinct findings on 
issues Nos. 1 and 5 that the plaintiff was driven 
out by her husband and her father-in-law; that 
after her departure from the house, defendant No. 
1, took another wife and no attempt was made to 
send for the plaintiff from Alhed. It, therefore, 
came to the conclusion that the plaintiff did not 
refuse to live with the defendants without any 
lawful justification. 

(5) As regards issue No. 2, it may be mentioned 
that after the evidence was completed an appli¬ 
cation was made by the defendants to 
the Court for permitting them to amend 
their written statements. This permission being 
accorded, Issue No. 2, was deleted under an order 
of the Court passed on the 29th of March 1948. 
This is important to note that defendant No. 1 
and his father defendant No. 2, in their endeavour 
to gratify their hatred against the plaintiff, did not 
even hesitate to asperse her character. The de- 

i fendaat No. 1, even in his statement before the 
Court used certain expressions in reference to his 
wife which showed that the defendants Nos. 1 and 
2 all along suspected intimate relations between 
the plaintiff and defendant No. 3. The Courts be¬ 
low have not touched this point but we must 
formally record our opinion that there is no 
evidence sufficient to warrant any imputation 
against the plaintiff’s moral character. 

(6) The learned District Judge did not approach 
the feubject in any systematic way. There Is no 
™ dln g by him on the first issue. In fact Issue 
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No. 1 has not been touched by him in his judgment. 
This judgment proceeds upon the duties of Hindu 
wife towards her husband; and there is no doubt, 
that the Hindu Law while it enjoins upon the 
wife the duty of attendance on, obedience to, and, 
veneration for, the husband, it also inculcates 
that the husband must honour the wife and 
treat her with affection and courtesy. A wife living 
apart from her husband for any improper purpose 
may at any time return and claim to be main¬ 
tained. Her right is not forfeited but is suspended 
during the times she commits a breach of the duty 
by living apart from her husband. Where a wile 
claims separate maintenance from her husband she 
must show that he abandoned her, deserted her, 
or, expelled her from the house without any justi¬ 
fiable cause. 


As mentioned above the learned District Judge 
instead of deciding Issue No. 1, tried to effect a 
compromise between the parties, and on his failure 
observed that respondent No. 1, desired to take the 
plaintiff back in his house, but the plaintiff re¬ 
fused and on the basis of a judgment reported in 
’SHER SINGH v. SHAM KAUR\ AIR 1923 Lah 502, 
held that a wife cannot be entitled to separate 
maintenance when the husband is willing to take 
her back in his house and keep her and she re¬ 
fuses to accept that offer without sufficient justi¬ 
fication. The learned Judge also held that no 
physical violence or legal cruelty has been proved 
by the plaintiff in the case and and on these two 
grounds he allowed the appeal and dismissed the 
plaintiff’s suit for maintenance. 

(7) Mr. Samvatsar, learned counsel for the ap¬ 
pellant, places his reliance on ‘K. J. VENKATA- 
PATHI NAYANIVARU v. PUTTAMMA NAGrTH’. 
AIR 1936 Mad 609, in which it has been field and 
with respect we concur with the views that the 
grounds which would be available to a wife to 
defeat a suit for restitution of conjugal rights by 
a husband would also entitle her to live apart 
from her husband and claim a separate mainten¬ 
ance. Consequently where the husband makes an 
offer to take the wife back, if there are grounds 
to justify the refusal of the relief by way of 
restitution of conjugal rights by the husband, if he 
had brought such a suit even though cruelty may 
not be proved, the wife’s claim for maintenance 
cannot be negatived merely by reason of such an 
offer. 

(8) This ruling has also rightly been cited as an 
authority for the proposition that if a wife is 
obliged to live away from her husband for justifi¬ 
able reasons, and the husband during the pen¬ 
dency of a suit for maintenance makes an offer 
to take the wife back, the right of maintenance 
cannot be negatived merely on that ground. An 
offer of this kind must be carefully scrutinised with 
a view to determine whether it is a bona fide one 

(9) In ‘APPIBAI v. KHIMJI GOOVERJT 60 
B°m 455: AIR 1936 Bom 138, coiinsel 
had relied upon an offer made by the defendant, 
lor first time in his cross-examination that 
he was willing to take the plaintiff back if she 
came to live with him and his counsel repeated 
the same offer in his closing address. Mr. Justice 
B. J. Wadi a at page 477, observed: 

“The Court is entitled to consider the bona fides 
of the husband's offer to take back his wife. 
But in my opinion the defendant’s offer was not 
bona fide. It was not only belated, but was 
evidently prompted more by a desire to avoid the 
risk of payment of separate maintenance rather 
than by a desire to take back the plaintiff as 
his wife.” 
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(10) The learned District Judge, without con¬ 
sidering the offer of defendant No. 1. from this 
point of view, came to the conclusion that the 
wife was not willing to return to her husband's 
home and dismissed the suit. 

(11) Mr. Samvatsar then raises two other points 
in this appeal. The first point is about the second 
marriage already performed by defendant No. 1 
and the learned counsel thinks that it Is a good 
cause for the plaintiff for not going back to the 
house of her husband defendant No. 1. In our 
opinion, this second marriage itself would not 
furnish the plaintiff with a cause of action prior 
to the passing of Act No. XIX of 1946. Of course 
as observed by Pandurang Rao, J., in 'SUNDARAM- 
MAL v. PALANIANDI MUDALT, AIR 1940 Mad 
292, in a case for maintenance by a wife against 
her husband under Section 488 of the Code of 
Criminal Procedure: 

“The fact of the husband marrying a second wife 
though not a just ground for his wife's refusal to 
live with him, is still a factor to be taken into 
account in considering whether the offer of the 
husband to take her back is bona nde or not.” 

(12) It has been much pressed upon as by 
Mr. Samvatsar, that the unjust aspersion on the 
chastity of the plaintiff cast by the defendant 
No. 1, amounted to cruelty and that on this ground 
alone’ the plaintiff should not be asked to return 
to her husband's house or forfeit her maintenance. 

(13) In AUGUSTIN v. AUGUSTIN', 4 All 374. 
Justice Straight held that a false charge by a 
husband against his wife of adultery, although 
such a charge is made wilfully, maliciously, and 
without reasonable or probable cause, is not an 
act amounting at law to cruelty, so as to entitle 
the wife to a judicial separation. 

(13-a) The whole case law on this point was con¬ 
sidered by Melvill, J., in ‘YAMUNABAI v. NARA- 
YAN MORESHWAR’, 1 Bom 164 at pages 171 and 
174, and the conclusion at which the learned 
Jucfge arrived was that we should not be justified 
under Hindu Law, any more than under English 
Law, in holding that an unfounded imputation upon 
a wife's chastity, however gross an outrage, is hy 
itself sufficient to constitute legal cruelty. He 
further observed that in a suit between Hindus 
we consider that the only safe and practical 
criterion of cruelty is that contained in the defini¬ 
tion which guides the English Courts, viz.: — tha; 
there must be actual violence of such a character 
as to endanger personal health or safety or there 
mast be reasonable apprehension of it. 

(14) In ‘RUSSELL v. RUSSELL', 1895 p. 315:64 
L J p. 105 a wife who had persistently and mali¬ 
ciously spread false reports of unnatural offence 
committed by her husband, was held not guilty 
of legal cruelty as there had been no bodily hurt 
or injury to the health or even a reasonable appre¬ 
hension of it. In this case, the question of de¬ 
fining 'legal cruelty' caused the House of Lords 
considerable difficulty and there was no unanimity, 
of opinion as to what constitutes 'legal cruelty.' 
Out of a Bench of 9, four including the T-ord 
Chancellor laid down that 'legal cruelty’ must not 
be confined to cases of personal danger. The test 
according to them is, whether the conduct of the 
husband or wife has made the continuance of co¬ 
habitation and the performance of conjugal duties 
an impossibility; five noble Lords, on the other 
hand, disagreed with the above test and held that 
the true criterion was whether there had been in¬ 
jury to the body or health or the reasonable appre¬ 
hension of it. Certain observations made by Lord 
Hershell in this case, have been quoted as showing 
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the line of reasoning adopted by the majority of 
the Lords in this appeal: 

“I have no inclination towards a blind adherence 
to precedents. I am conscious that the law must 
be moulded by adopting it on established princi¬ 
ples to changing conditions which social develop¬ 
ment involves. But marital misconduct is un¬ 
fortunately as old as matrimony itself. Great as 
have been the social changes which have 
characterised the last century in this respect, 
there has been no alteration and no new delevop^ 
menls. I think it is impossible to do otherwise r 
than proceed upon the old laws.” 

These remarks prompted the Courts in some cases, 
to mould the established principles of law to the 
changing conditions of modem life. 

(15) In KELLY v. KELLY', (1869) 2 P & D 31 
at p. 59. Channel B, in the course of the judgment 
observed: 

“It is obvious that the modes by W'hich one of 
the two married persons may make the life or 
health of the other insecure are infinitely 
various, but as often as perverse ingenuity may 
invent a new r manner of producing the result, the 
Court should supply the remedy by separating 
the parties." 

(16) In BRAY v. BRAY', (1828), 1 Hagg ECC, 1*3, 

Sir John Nicholl observed with regard to the con¬ 
duct of the husband who accused his wife of the 
most abominable intercourse that can possibly be 
conceived, no less than incest with one of her 
nearest relations: 

“It Ls not, I think, possible to conceive cruelty of 
a more grievous character (except perhaps great 
personal violence) than the accusation made by 
this husband against his wife." 

(17) In HORTON v. HORTON', 1940 3 Ail E R * 
330, the cruelty alleged was that of nagging com¬ 
plaints of her husband's association with other 
women, etc. Medical evidence .showed that the 
husband's health had been affected. It was held 
by Bucknill, J., that wife's conduct amounted to 
legal cruelty. 

(18) The criterion for such cases has been well 
laid dowm in 'ATKLNS v. ATKINS', 1942:2 All ER 
637. that the defaulting spouse should be proved 
to have been guilty of deliberate misbehaviour the 
effect of which either has been, or, must be. in 
the ordinary course, to injure the health bodily or 
mental of the other spouse. Usually nagging is 
insufficient, unless it can be proved to have en¬ 
dangered the health of the spouse. Henn Collins, 

J., held in this case, that constant nagging wifi 
become completely intolerable and the Court would 
intervene for the protection of the person where 
bickering was of such a kind and so constant as 
to endanger the health of the spouse on whom it 
was inflicted. It is very well known, as the learned 
Judge observes in this case, that constant drop¬ 
ping of water w f ears the stone.’ In an Indian case 
in Lower Burma Chief Court, Robinson, J. held in 
•YIN KYE MG v. MA SEIN', 22 Ind Cas 945 (LB) 
that constantly charging the wife with adultery is 
sufficient cruelty. } 

(19) In JEAPES v. JEAPES’, (1903), 89 L T 74; 

27 Digest 284, wife’s health was found to be in¬ 
jured by the husband's spreading false reports 
about her and it was held to come within the 
meaning of legal cruelty. 

(20) The rule of law, has been summarised in a 
succinct form in Vol. X, page 652, Section 957 in 
Halsbury’s Laws of England (Hailsham edition): 

"Mere vulgar or even obscene, abuse, or fa-se 
accusation of adultery, incestuous adultery, or un¬ 
natural practices are not grounds for relief ex- 
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cept on the principle of cumulative, or construe- 
tive cruelty of a kind injuring health or cal¬ 
culated to do so.” 

(21) We, therefore, come to the conclusion that 

I an unfounded imputation, upon the wile’s chastity 
unless it is of such a kind and so constant as to 
endanger the health of the wife, is not sufficient 
to constitute legal cruelty. 

(22) The learned District Judge, of course, has 
not considered the case from this point of view. 
y He has written a very brief judgment and had 
taken for granted that cruelty in the legal sense 
is only physical violence. It has been laid down 
in several judgments of the High Courts in India 
that under the Indian Law cruelty in the legal 
sense need not necessarily be physical violence. A 
course of conduct, which, if persisted in, would 
undermine the health of the wife is a sufficient 
justification for refusing the husband a decree for 
restitution of conjugal rights: ‘KONDAL RAYAR 
V. RANGANAYKI AMMAL\ 46 Mad 791 and ‘MT. 
CHILHA v. CHEDI’, AIR 1929 Oudh 121 and 
it is also well established that the grounds which 
would be available to a wife to defeat a suit for 
restitution of conjugal rights by a husband would 
also entitle her to live apart from her husband 
and claim separate maintenance. 


(23) Apart from all other considerations, accord¬ 
ing to Hindu Law, cruelty is not necessary, if there 
has been abandonment of the wife, to entitle her 
|to separate maintenance ‘SITABAI v. RAM- 
“CHANDRA RAO’, 6 Ind Cas 525:12 Bom L R 373. 
According to Yajnyavalkya, a mere abandonment of 
his wife by a husband, if she is chaste, is sufficient 
to entitle her to separate maintenance. A wife 
forsaken by her husband without valid reasons 
may according to Yajnnyavalkya even, compel her 
husband to pay a third of his wealth, or if poor, 
to provide maintenance for her (See Colebrooke's 
Digest of Hindu Law, V ol. 1 , Book 4, page 72). 
The texts collected in ‘SAVTTRIBAI v. LaXMIBAI’, 
2 Bom 573, at p. 597-98, seem to show that a hus¬ 
band who deserts a “faultless wife”, or a wife 
“who obeys his commands”, is bound to maintain 
her even though living apart. In ‘SIDLINGAPA 
v. SIDAVA’, 2 Bom 634, it was held that a wife 
,could claim separate maintenance if the husband 
refuses to maintain her in his house. There is, 
in fact, no substantial difference between the case 
of a husband who wants to put an end to a state 
|of cohabitation and does so by leaving his wife, 
and that of a husband who with like intent, is 
guilty of conduct equivalent to driving his wife 
away: ‘RAM SARUP v. DEV KUMARI’ AIR (.?7) 
1950 E P 317. 

(24) We regret to say that the approach of the 
subject by the learned District Judge has been 
rather unsystematic and somewhat lefective. He 
ought to have given a finding on the question 
wiether the defendants drove the plaintiff out 
of the house and refused to maintain her which 
is the subject-matter of Issue No. 1. The trial 
Court on the basis of the sworn testimony of 
Tejmal, Bansantilal, Mohammad Bux and Fakir 
Chand came to the conclusion that the allegations 
in the plaint about the plaintiff being driven out 

d „ ef ? n dants were correct The learned 
District Judge without considering the Judgment 
of the trial Court or attempting to discuss the 
evidence or even without careful analysis and ap¬ 
praisement of the evidence adduced arrived at no 

*?*, but ' on other Bounds, 

^a^sed the plaintiff's suit. An appellate Court 
nughtfo pay respect to the opinion of a Judge who 

^K^L® pportunity of watching the demeanour 

toe witnesses and listening to them, and if after 


doing this, he feels that there has been a wrong 
appreciation of the evidence by the trial Court, 
then, in that case he can, after giving definite 
reasons in his judgment, arrive at a finding con¬ 
trary to that of the trial Court. The learned 
District Judge, appears to have fallen into an 
error when subsequent developments in his Court 
took place between the parties for arriving at a 
compromise and he seems to have been favourably 
impressed by the first two defendants, but took a 
rather unpleasant impression of the plaintiff’s at¬ 
titude in his Court. In this connection we might 
remind him that the ordinary rule is that a Court 
should give its decision on the facts and circum¬ 
stances as they existed at the date of the institu¬ 
tion of the suit and should ordinarily not take 
notice of the events which happened after such 
a date. 

(25) Under the circumstances, we have no alter¬ 
native but to remit the case back for a finding on 
Issue No. 1 by the learned District Judge. In our 
opinion there can be no proper adjudication of 
Issue No. 5 unless and until first a decision is 
given on Issue No. 1, as the former issue being a 
part and parcel of the latter issue, the two could* 
not have been treated separately. 

(26) We. therefore, allow the appeal and set aside 
the decree and judgment of the District Judge 
and remit the case back to him for disposal of the- 
first appeal, according to law, and, in the light of 
the observations made above, after hearing argu¬ 
ments afresh. Considering the relations between 
the parties we leave them to bear their own costs. 


(27) MEHTA, J.: I agree with my learned brother 
Chaturvedi, J., that the case be sent back to the 
District Judge, Garoth, because he has not applied 
his mind and given his findings on the essential 
aspect of the case whether the defendant husband 
had by his behaviour & conduct abandoned the 
plaintiff appellant (wife) and whether the plaintiff 
appellant was living away from her husband for 
justifiable reasons. Mr. Samvatsar urged that the 
husband had practically driven away his wife from 
the house. The defendant respondent Prabhulal 
had married a second wife he had cast wild as¬ 
persions against the chastity of his wife. No self 
respecting wife could under the circumstances of 
the case remain under the roof and protection of 
her husband, it was with a view to 
defeat the claim of plaintiff-appellant Sopan- 
bai that he made pretence of taking her 
hack. It was not bona fide offer. It appears to 
me that under the circumstances the conduce of 
the husband had made the continuance of cohabi¬ 
tation and performance of conjugal duties well 
nigh impossible. 


tiu ^ k e D uP t . ^ udge ’ s balance of mind was 
b , ec f, use be ‘ r i ed to Persuade and bring about 
reconciliation but he failed in his attempt. He 

co “ e to a flndin g “ to who was res- 
fir de ^ erllon - He found fault with the 
fo ^ n . ot byln | ^er the care and protection 
°L tbe and when the latter .had made that 

offer. Was it a bona fide offer? 

RGJ> • • Case remanded. 
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(INDORE BENCH) 

MEHTA J. 

Baboolal Applicant v. State through Polic 
Mandsaur M. B„ Opponent. 

Criminal Revn. No. 102 oI 1951, D/- 17 . 3 . 5 ; 
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A. LB. 


(a) Madhya Bharat Food Grains Control 
Order, S. Y. 2005 (1948), S. 1 (c) — Notifica¬ 
tion issued under S. 1 (c) not specifying time 
and area where Order is to be in force — Order 
cannot be said to be in force — Order held 
not in force on relevant date at place of alleged 
offence — No conviction can be based on it. 

Under Section 1 (c), Madhya Bharat 
Food Grains Control Order. S. Y. 
2005 (1948). promulgated by the Di¬ 

rector of Food, under the powers 
delegated to him by the Government in 
pursuance of S. 5, Madhya Bharat Essen¬ 
tial Supplies (Temporary Powers) Act. the 
Order comes into force in the United State 
of Madhya Bharat on such date and in such 
areas as the Director of Food may by 
notification specify. Thus specification of 
date and area is obligatory before the 
s Order comes into force. Where the notifi¬ 
cation (published on 23-10-1948) did not 
disclose the area to which it was to apply 
the order could not be held to be in force 
in the area (The Food Grains Control 
Order held was not in force in Mandsaur 
on the relevant date (20-7-1950, which was 
the'date of offence) and therefore no con¬ 
viction could be based on the alleged breach 
of the Order). (Paras 8, 9, 10) 

(b) Interpretation of Statutes — Statute 
when takes effect. 

Enactment of statute is not the same as 
its taking effect as law. Statutes do not 
always take effect as soon as enacted, the 
effective date may be postponed either by 
virtue of their own provisions or by the 
term of the general law or a constitutional 
requirement upon the subject. (Para 6) 

S. M. Samvatsar and V. T. Kotwal, for Appli¬ 
cant; The Government Advocate, for the State. 

ORDER.: The facts leading to this Crimuiai 
Revision application are as follows: The applicant- 
accused Babulal s/o Mannalal of Mandsaur was 
put up for trial in the Court of Additional District- 
Magistrate, Mandsaur, for charge under Section 3 
(a> of Foodgrains Control of S. Y. 2005 and Section 
8 of Essential Supplies Temporary* Powers Act and 
was sentenced to pay a fine of Rs. 150/- and in 
default rigorous imprisonment for 6 months. Tne 
petitioner preferred an appeal to the Sessions 
Judge. Mandsaur, but it was dismissed. The 
accused Babulal s/o Mannalal is the manager of 
the shop of Ramratan Pannalal at Mandsaur. It 
is alleged that in July 1950, this firm while dealing 
as adatia & commission agent dealt in grains to 
the extent of 470 maunds of maize (Makka). It 
was supplied by them to different merchants at 
Ratlam and Ramratan Pannalal as adatia 
earned a commission of Rs. 104-7-6. The case of 
the prosecution is that the firm Ramratan Panna¬ 
lal had not obtained license to deal in grain as a 
wholesale dealer. Therefore the District Magis¬ 
trate Mandsaur convicted the accused under 
Section 3 (a), Madhya Bharat Foodgrains Control 
Order of S. Y. 2005 (1948). 

(2) The aforesaid section states that no person 
shall deal in foodgrains as a wholesale dealer ex¬ 
cept under and in accordance with a license issued 
by an officer authorised by Director of Food, 
Madhya Bharat. 

(3) The main contention of Mr. Samvatsar, 
learned pleader for the petitioner is that in July 


1950, the Foodgrain Control Order of S. Y. 
2005, was not in force in Mandsaur and therefore* 
the petitioner had not contravened the aforesaid 
order and, therefore, the conviction under the 
Foodgrains Control Order is illegal and must be 
set aside. 

(4) It appears that in pursuance to Section 5, 
Madhya Bharat Essential Supplies Temporary 
Powers Act, power was delegated to the Food 
Controller by the Government vide Notification 
No. 2058. dated the 18th October 1948. The 
Government delegated powers to the Food Con- Y 
troller and accordingly the Food Controller promul¬ 
gated the Madhya Bharat Foodgrains Control 
Order Sam vat 2005 (1948). Section 1, Clause (b) 
stated that it extends to the whole of the United 
State of Madhya Bharat. Clause (c) runs as 
follows: 

“It shall come into force on such date and in such 
areas as the Director of Food, Madhya Bharat 
may, by notification specify.” 

Mr. Samvatsar contended that the Director of 
Food did not specify by a separate notification 
the area to which the Foodgrains Control Order 
was to apply and also the date from which the 
order was to come into force. 


(5) Tne Government Advocate on the other hand 
argued that as stated in Section 1, Clause (b) 
Madhya Bharat Foodgrains Control Order S. Y. 
2005 extended to the whole of the United State 
of Madhya Bharat. Further in pursuance of Sub¬ 
clause (c) of Section 1 of the Foodgrains Control 
Order S. Y. 2005, the Director of Food, Madhya 
Bharat sDecified that the Foodgrains Control Order 
shall come into force from the publication of the 
notification in Madhya Bharat Gazette, viz., 23rd 
October 1948 and it indicated that Subhas 
Administrators and Amins and Tahsildars shall 
exercise powers in area under their control. The 
contention of the Government Advocate is that 
the legislature intended that Madhya Bharat 
Foodgrains Control Order should be made applicable 
to the whole of Madhya Bharat and left it to the 
discretion of Food Controller to declare the date 
of its commencement to the whole of Madhya 
Bharat or part of its area. 


(6) In my opinion the argument of the learned 
Government Advocate is not tenable. Section 1, 
Clause (b) merely states that the Foodgrains Con¬ 
trol Order is enacted for the whole of Madhya 
Bharat. But enactment is different from its 
effectiveness. In Crawford’s Statutory Construction 
page 151 it is stated that the enactment of a 
statute is not the same as its taking effect as law. 
Statutes do not always take effect upon their en¬ 
actment but the effective date may be postponed 
either by virtue of their own provisions or by tne 
terms of a general law or a constitutional requite- 
ment upon the subject. Here Section 1 Clause 

(c) clearly states that the Madhya Bharat Food- 
grains Control Order shall come into force on suen 
date and in such areas as the Director of Food may 
by notification, specify. 

(7) The Director of Food did not specify the 
areas to which the order was to apply by a sepa¬ 
rate gazette notification. It was thlsjacuna which 
prompted the authorities to publish in Madhya 
Bharat Gazette, dated the 20th January 1951. that 
it shall apply to the whole of Madhya Bharat. 

(8) In my opinion both the date of coming into 
force and specification of area are 

fore the Madhya Bharat Foodgrains Control oraer 

can come into force. 

(9) The notification of 20th October 1948 , publ>sn- 
ed in Madhya Bharat Gazette on 23rd October l-«. 
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does not disclose the area to which it shall apply. 
The indication that the Suba in Districts, Tahsil- 
darsinTehsil and Administrators shall exercise the 
authority possessed by Food Controller refer to 
delegation but no area is specified. Under the 
circumstances the contention of the petitioner 

~ that there was no Foodgrains Control Order in 
force in Mandsaur on 20th July 1950 must prevail. 
Hence the petitioner is not guilty of the breach of 
an order which was not prevalent in that area on 
the date of transaction. 

** (10) I therefore, acquit the accused of the charge 
and direct that the fine, if paid, be refunded. This 
judgment will also govern Criminal Revision No 
106 of 1951. 
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parties it was further extended to 15-3-1946. Ultima¬ 
tely on 4-9-1946 the pltff. Zammaklal filed a suit for 
recovering back his earnest money because he came 
to know that the defendant Kashibai was only a 
limited owner of the property and that one Mal- 
hari Dubcrkar who claimed to be the reversioner 
questioned the right of Kashibai to sell the pro¬ 
perty and therefore the plaintiff declined to carry 
out the agreement and asked for the return of the 
earnest money. On 25-5-1946 Kashibai defendant 
No. 1 sold the house to one Munnalal defendant 
No. 2 in the present suit. Zammaklal therefore 
filed suit for recovery of Rs. 312-3-0, inclusive of 
interest from the defendants from the property 
sold. 


R.G.D. 


Accused acquitted. 


t 


AIR 1952 MADHYA BHARAT 145 
(INDORE BENCH) 

MEHTA J. 

Munnalal Bhagirath, Appellant v. Zamaklal 
Gumchandji and another, Respondents. 

Civil Second Appeal No. 204 of 1949, D/- 
14-11-1950. 

T. P. Act (1882), S. 55, Cl. (6) (b) — 
Seller’s title doubtful — Buyer can refuse to 
carry out transaction of purchase — Buyer 
rightly declining to accept delivery — He is 
entitled to a charge on property against seller 
for earnest money paid by him. 

Where the seller’s title would be doubtful 
and where there is a reasonable proba¬ 
bility of litigation in respect of the pro¬ 
perty agreed to be purchased, the plaintiff 
buyer would be quite correct in declining to 
carry through the transaction of purchase 
and declining to accept the delivery. The 
Court will not force a doubtful title upon 
the purchaser. AIR 1943 Sind 92, Rel. on. 

When the buyer properly declines to ac¬ 
cept the delivery then he is entitled to re¬ 
cover back his earnest money. He is 
entitled to a charge on the property as 
against the seller and all persons claiming 
under him to the extent of the sellers 
interest in the property for the amount of 
the earnest money paid by the buyer. 

Anno: T. P. Act, S. 55 N. 2, 13, 20, 4> 

<; S M D c, Sang . hi and E - °eo, for Appellant; 
S -Samvatsar and G. M. Chafekar, for Res- 
pondent No. 1. 

REFERENCES: Courtwar/Chronological/ Paras 
(43) AIR 1943 Sind 92: (ILR (1942) Kar 543) 4 

, ,'? U ? GMENT - : This is defendant No 2 Munna¬ 
lal s Second Appeal and the facts leading to this 
appeal are as follows: g w tms 

,„ (2) defendant No. 1 Kashibai wife of Wasu 
deo Duberkar agreed to sell her houseNo 49^T,n 
Imli Bazar to the plaintiff for Rs 6 000/ n? 
17-1-1946, Rs. 300/- were paid by way of earnS 

srans b «i£ v® 

both the parties (l with consent of 

jorn ^ ^ MzseM of both the 

1952 M. Bh./19 & 20 


(3) The trial Court dismissed the plaintiff's suit. 
In appeal the District Judge reversed the Judgment 
and decree of trial Court and decreed the plaintiff’s 
suit against defendant No. 1 Kashibai personally 
and against defendant No. 2 as a charge on the 
property. The defendant No. 2 Munnalal has come 
up in second appeal. 

(4) The only question in this appeal is whether 
the buyer, i.e., the plaintiff is entitled to recover 
back the earnest money. Now Section 55, Clause 
6 (b) of the Transfer of Property Act states that 
when the buyer properly declines to accept the 
delivery then he is entitled to recover back his 
earnest money. It is further stated-that unless the 
buyer has improperly declined to accept the de¬ 
livery of this property he is entitled to a charge on 
the property as against the seller and all persons 
claiming under him to the extent of the sellers 
interest in the property for the amount of any 
purchase money properly paid by the buyer in 
anticipation of the delivery. Hence it appears that 
the buyer does not lose bis charge under Section 
55, Clause 6 (b) of the Transfer of Property Act 
unless he has improperly declined to accept the 
delivery. 


CR se it would appear that th 
plaintiff was informed by defendant Kashibai wh 
wanted to sell the property that her husband ha 
? relatl0n 311(1 that she is the absolute owne 
. the P »°i^u ty and subsequently it turned ou 
that one Malhan was a reversioner. This cast 

th f P i a L nti ^ f s title and consequently th 
plaintiff extended the date for a formal registers 
conveyance Then the plaintiff Zammaklal in hi 
a 5 unatl0n stated that he agreed to extend th 
^ nS US E. the defer ? dan t Kashibai stated tha 
°c. tai1 } t , he s te nature of Malhari on th 
f<ule ?}° d0 50 “d therefore th 
S' dild not want to purchase the house whicl 

v PRiTOAr 6 ATT? 1 i n Q4o ny e< lltigati0n - ' tul sida: 
Y: \F BAI .v AIR 1943 Sind 92. it was hel< 

2f« w $5 pe the seUer ’ s title woul(1 be doubtful mu 
there ! ! rea5onfl ble probability of litiga 
turn ta respect of the property agreed to be pur 
ceased, the plaintiff would be quite correct in dp 

'’“f * c „"7 i thro . ugh >»£ of mr 

f acce P fc the delivery. The 

Court will not force a doubtful title on the nnr 

Here the plaintiff made an effort that iI 
Malhari would sign the registered saltdewi h» ' 
prepared to take the delivery of the house but that 

R g’d W0UW 1113111155 SPPeal Wlth COSte. 

Appeal dismissed. 
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AIR 1952 MADHYA BHARAT 146 
(GWALIOR BENCH) 
CHATURVEDI J. 

Brajraj Singh, Appellant v. Yogendrapal 
Singh, Respondent. 

C. S. A. No. 25 of 1949. D/- 27-2-52. 

(a) Evidence Act (1872), Ss. 63, 65, 68 — 
Secondary evidence — Certified copy — Will 
reciting fact of adoption — Proof of execution 
is essential. 

A copy of a will is not a sufficient evi¬ 
dence of the fact of adoption recited in the 
will. It is necessary for a party to prove 
the execution of the original. A certified 
copy is sufficient secondary evidence under 
Section 63 of the existence, conditions, and 
contents of the deed but not of its execu¬ 
tion, which must be proved as required 
under S. 68 of the Evidence Act. AIR 1924 
Lah 303 and AIR 1925 All 56, Rel. on. 

(Para 2) 

Anno: Evidence Act. S. 65 N. 1. 2; S. 68 N. 1. 

(b) Evidence Act (1872), S. 87 — History 
book — No presumption as to accuracy can be 
raised. 

Under Section 87 of the Evidence Act, a 
Court can only presume that the History 
was written or published by the person and 
at the time and place, by whom or at which 
it purports to have been written or publish¬ 
ed. The presumption is with regard to pub¬ 
lication, authorship etc., but not with regard 
to accuracy. (Para 3) 

Anno: Evidence Act, S. 87 N. 1. 

(c) Evidence Act (1872), S. 35 — Revenue or 
Village papers — Members of joint family 
shown as owners of definite shares — Presump¬ 
tion as to separation not to be raised. 

A collector’s book is kept for purpose of 
revenue and not for purposes of title, and a 
definition of shares in revenue and village 
papers affords, by itself, but a very slight 
indication of an actual separation in a Hindu 
family, and in no case can it be regarded 
that such a definition of shares is sufficient 
evidence upon which to find, contrary to 
the presumption in law as to jointure, that 
the family to which such definition refer¬ 
red had separated. 18 All 176 and AIR 1920 
PC 46, Rel. on. (Para 5) 

Anno: Evi. Act, S. 35 N. 10. 

(d) Hindu Law — Partition — Cesser of com- 
mensality does not necessarily indicate separa¬ 
tion. 

A mere cesser of commensality would not 
necessarily indicate separation in estate, 
for a member of a joint Hindu family may 
become separate in food or residence for 
his own convenience. (Para 6) 

Bhagwan Das Gupta, for Appellant; Bhagwan 
Swaroop, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’20) 47 Ind App 57: (AIR 1920 PC 46) 5 

(’96) 18 All 176: (1896 All WN 23) 5 

(’25) AIR 1925 All 56: (82 Ind Cas 306) 2 

(’24) AIR 1924 Lah 303: (71 Ind Cas 568) 2 

JUDGMENT: This is defendant’s second appeal 
arising out of a suit filed by the respondent plain¬ 
tiff against the defendant for declaration of his 
right of ownership of eight annas share in the 
three Zamindari properties situated in District 


Morena. The Subordinate Judge, Morena decreed 
the suit and this decree was upheld by the District 
Judge Morena. It is common ground that Maharaj 
Singh and Harbaksh Singh were real brothers. 
Harbaksh Singh had two sons Narendrapalsingh 
and Bhikam Singh. The plaintiff Yogendra Singh is 
the son of Narendrapal Singh and the defendant 
Brajraj Singh is the son of Bhikam Singh. The 
plaintiff alleged that his father had died when the 
plaintiff was a minor and iris uncle Bhikam Singh 
as Manager of the Joint Hindu family managed 
the properties and during the minority of the T 
plaintiff his uncle got his sole name recorded in the 
record of rights as owner of the zamindari proper¬ 
ties in villages Babadipura, Tonga and 

Bilgaon Kwary fqOTWltf. Bmkam Smgh died on 
4th February 1940 and his son the defendant ap¬ 
plied for mutation of his name in stead of Bhikam 
Singh. The plaintiff then also applied for muta¬ 
tion as he also considered himself to be the owner 
or the property. This dispute led him to file this 
suit which had been decreed by the Courts below. 

(2) The defendant resisted the suit on several 
grounds but the main ground is that Narendrapal 
Singh, the plaintiff’s father, had gone away to 
another family as an adopted son of Maharaj 
Singh and therefore the defendant thinks that he 
cannot get anything out of the Joint Family pro¬ 
perty as Narendrapal Singh had severed his relar 
tion with tne joint family. It was also contended 
by the defendant that the Zamindari properties 
in village Babadipura, Tonga and Bilgaon Kwary 
were purchased by his father Bhikam Singh with 
his separate money during the period 1926 to 1928. 
The decision of the present case hinges on the 
question whether Narendrapal Singh had gone out 
of the family or not? It will be sufficient to ob¬ 
serve here that no adoption deed had been produc¬ 
ed before the Courts below and no evidence has 
been adduced to prove the adoption i.e. to prove 
the ceremony of giving and taking in adoption. 
The only thing produced is a copy dated 7th Octo¬ 
ber 1918 purported to be by Mt. Roop Kuwar widow 
of Maharaj Singh, in which it is mentioned that 
Narendrapal Singh was adopted by Maharaj Singh 
and when Narendrapal Singh died on 5th Septem¬ 
ber 1918 the widow authorised Yogendrapal Singh 
to be the owner of her property both movable ana 
immovable which was in Bchrara and Kanhara. 
The original will has not been produced. Evidence 
of the scribe or of a attesting witness was neces¬ 
sary for proving the will and this evidence has 
been lacking in this case. It is necessary for a 
partv to nrove the execution of the original ‘CHU- 
HAMAL v. RAHIM BAKSH’ AIR 1924 Lah 303. A 
certified copy is sufficient secondary evidence under 
S. 63 of the existence, conditions, and contents oi 
the deed but not of its execution, which must be 
proved as required under S. 68 of the Evidence Act. 
•KARIMMULLAK v. GUDAR KO£RI\ AIR 1925 AU 
56. In my opinion the two Courts below were cor¬ 
rect in refusing to recognise this copy of the will 
as evidence of adoption. 

(3) Mr. Bhagwan Das Gupta, learned counsel for 
the appellant, has drawn my attention to page 1** 
of the Historv of Jageerdars "Gwalior State (Vol. 2) 
and asks me* to infer from a perusal of the above 
mentioned page that Narendrapal Singh was ado¬ 
pted by Maharaj Singh. The learned counsel con¬ 
tended that this History is published under autho¬ 
rity and should be believed to be true. Under S. in, 
of the Evidence Act this Court can only Presume 
that the History was written or published by tne 
person & at the time & place, by wnom or at which it 
purports to have been written or published. 
presumption is with regard to publication, author- 
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fship etc. but not with regard to accuracy. The 
/History of Jageerdars cannot be taken to be of any 
use in this matter nor does it mention that Naren¬ 
drapal Singh was adopted by MaharaJ Singh. The 
only fact referred to on page 133 of the book is uiis 
that Narendrapal Singh applied for mutation in 
his favour and alleged that he was the adopted son 
of Maharaj Singh but this was not recognised bv 
Darbar. As regards the will I have observed above 
that it was not proved and we do not know what 
happened to the property left by Mt. Roop Kuwar. 

^ If Narendrapal Singh had been adopted by Maha- 
ra] Singh, there would have been no necessity for 
executing a will by Mt. Rodp Kuwar; for xhe pro¬ 
perty of Maharaj Singh would have, in natural 
course, devolved upon Narendrapal Singh. In my 
opinion the Courts below are correct in repelling 
the contention of the defendant that Narendrapal 
Singh had gone out of the family. And I am satis¬ 
fied that the family was joint. 

(4) An application dated 13th October 1930 bear¬ 
ing the signature of Bhikam Singh in file No. 1 of 
79 X 8 Tehsil Sabalgarh also states the same fact 
that the family was joint in 1930. Niranjanlal who 
is acquainted with the hand writing of Bhikam 
Singh deposes that the signature on this applica¬ 
tion is that of Bhikam Singh and it transpires that 
Bhikam Singh was the Manager of the joint Hindu 
family and in that capacity he has filed this ap¬ 
plication Umrao Singh who appears as a witness 
on behalf of the defendant admitted in cross-exami¬ 
nation that the family was joint and there has 
been no partition uptill now. In my opinion there is 
sufficient evidence produced in the file to show that 
the Zamindari properties in villages Babadipura, 
Tonga and Bilgaon Kwary are properties of a 
joint Hindu family and the plaintiff is entitled to 
a moiety. 

> (5) In the records of right relating to the Zamin¬ 

dari properties in villages Panihari, Deori and Ba ro¬ 
ll, Yogendra Singh’s name appears along with the 
defendant’s name as owner of half and half. If 
Narendrapal Singh had gone to another family 
this would not have been recorded as such. Of 
course the collector’s book is kept for purpose of 
revenue and not for purposes of title, and a defini¬ 
tion of shares in revenue and village papers affords, 
by itself, but a very slight indication of an actual 
separation in a Hindu family, and in no case can 
it be regarded that such a definition of shares is 
sufficient evidence upon which to find, contrary to 
the presumption in law as to jointure, that the 
family to which such definition referred had sepa¬ 
rated ‘GAJANDRA SINGH V. SARDAR SINGH’, 18 
All 176 approved by the Privy Council in *NAGE- 
SHAR BAKSH SINGH v. MT. GANESHA’ 47 Ind 
App 57: AIR 1920 PC 46. 

(6) The next point for determination is whether 
these villages had been purchased by Bhikam Singh 
with his separate money, or, with the aid of the 
joint family property, when Bhikam Singh was 
the Manager of the joint Hindu family. 

(After discussion of evidence the judgment pro¬ 
ceeds:) Prom the evidence I am satisfied that there 
has been no division of right or severance of rfcht 
and the family continues to be joint in estate." I 
am clear in my mind that mere cesser of commen- 
sality would not make the two cousins separate in 
estate, for a member of a joint Hindu family may 
become separate in food or residence for his own 
convenience. If the fanily is joint as I hold it to 
be, the question of limitation does not arise, and 
i am also of the opinion that a prayer for posses¬ 
sion was not needed at an. 

(7) I therefore dismiss the appeal with costs. 

Appeal dismissed. 


AIR 1952 MADHYA BHARAT 147 
(INDORE BENCH) 

KAUL C. J. 


Laxmanrao. Applicant v. Dagubai and 
another, Opponents. 

Civil Revn. No. 154 of 1949, D/- 4-1-51. 

(a) Court-fees Act (1870), S. 12 — Order 
that court-fee paid is sufficient — No revision 
lies — Civil P. C. (1908), S. 115. 

No revision lies from an order that the 
court-fee paid on a plaint is sufficient. 

(Para 5) 

The question is governed by S. 115, Civil • 
P. C. The Court-fees Act itself contains no 
provision dealing with the question. 

(Para 5) 

The finding on the question does not con¬ 
stitute a case decided within S. 115, Civil 
P. C. and further no question as to exer¬ 
cise of jurisdiction not vested in the Court 
arises. Even if the view taken by the lower 
Court is wrong, at the worst, it has been 
guilty of an error of law and the revisional 
jurisdiction of the High Court cannot be 
exercised under Section 115 merely to cor¬ 
rect an error of law committed by a sub¬ 
ordinate Court. AIR 1918 PC 188; 29 Cal 
651, Rel. on. (Paras 5. 6) 

Anno: Court-fees Act, S. 12 N. 13; Civil P. C., 
S. 115 N. 4. 


(b) Court-fees Act (1870), S. 7 (iv) (c) and 
Schedule II, Art. 17 (iii) — Indore Court-fees 
Act, Schedule II, Entry 11 (iii) — Suit for de¬ 
claration that certain deed is void — Cancella¬ 
tion deliberately not claimed — Plaintiff need 
not pay ad valorem court-fee. 

The court-fee payable on a plaint is to be 
determined by the language of the plaint 
and not by an inquiry into the intention of 
the plaintiff which induced her to give her 
plaint a particular form. (Para 7a) 

The Court-fees Act puts cases, to obtain 
declaratory decree or order where conse¬ 
quential relief is prayed for, and those to 
obtain a declaratory decree where no con¬ 
sequential relief is prayed in two different 
categories. Obviously it is open to a plain- 
tiff to frame his suit in the manner he is 
advised - (Para 7a) 

The Court cannot compel the plaintiff to 
add a prayer for consequential relief when 
he has not in fact asked for such relief. 
Hence where a plaintiff claims a declara¬ 
tion that a certain registered deed i s void 
and does not affect his interests and deli¬ 
berately avoids claiming consequential re¬ 
lief such as cancellation of it, he need not 
pay ad valorem court-fee on the subject- 
matter. AIR 1935 All 817, Foil. (Para 7a) 

s • 7 <g “-> n - * s - 

fo7opponenfs Sltar ' ^ Applicant: s - D - Sanghi, 
REFERENCES: Courtwar/Choronological/ Paras 

(’32) IS S3 ? 

(’02) M 5 5I AU 817: 056 Ind CaS 494 ra) 7 

on - 02: * 35 Ind A PP 22 PC ) 7 

(12) 39 Cal /04: (15 Ind Cas 427) 7 
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(’13) 40 Cal 615: (21 Ind Cas 404) 7 

(*34) 1934 Indore LR 236 * 7 

(’28) AIR 1928 Lah 221: (106 Ind Cas 817) 6 

(’25) AIR 1925 Mad 713: (87 Ind Cas 660) 7 

(’18) 45 Ind Cas 238: (AIR 1918 Pat 482) 7 

('31) AIR 1931 Pat 78: (10 Pat 432) 7 


ORDER: This is on application for revision of 
an interlocutory order passed by the learned Dis¬ 
trict Judge hotting that the Court-fee paid by the 
plaintiff Mt. Dagubai in a suit pending in his 
Court was sufficient. 


(2) The facts which gave rise to this application 
are as follows. 


. (3) Mt. Dagubai widow of Baburao instituted a 
suit in the Court of the District Judge Indore 
praying for a declaration that a deed executed by 
her in favour of Laxmanrao having been obtained 
by exercise of fraud and undue influence was null 
and void. She further prayed that the same may 
be cancelled. She joined one Madhorao as a co- 
plaintiff with her. Laxmanrao filed his written 
statement to the plaint. Among other pleas raised 
in defence it was objected that the CourUfee paid 
on the plaint was insufficient. Dagubai though 
she valued the suit for the purposes of jurisdiction 
at Rs. 12.000/- paid a court-fee of Rs. 15/- only 
on ner plaint. In view of the objection raised she 
amended her plaint with the permission of the 
Court. By the amended plaint the only relief asked 
for was a declaration to the effect that the deed 
in question having been obtained from Dagubai 
by exercise of undue influence was null and void. 
The learned District Judge of Indore before whom 
the matter came up for consideration framed a 
number of issues on the pleadings. L^sue No. 4 ran 
thus: Ls the court-fee paid on the plaint sufficient? 

(4) This issue was decided as a preliminary issue 
and answered in favour of the plaintiff. Dissatisfi¬ 
ed with this order Laxmanrao has come up in revi¬ 


sion. 

(5) It was contended on behalf of the opposite 
partv that no revision lies. The case was argued 
before me at considerable length and having given 
my careful consideration to the argument advanced 
I am of opinion that this objection must prevail. 
Dagubai’s case as set out in her plaint was that 
she intended to execute a deed of adoption but ou 
account of a fraud practised upon her and the 
misrepresentations made by Laxmanrao she was 
in ignorance of actual facts, induced to put her 
signature on what on the face of it was a deed of 
gift. This according to her was null and void in 
the eye of law. She brought a suit for a declara¬ 
tion to that effect. No question of jurisdiction 
arises in the present case. The suit as already 
stated was valued for the purposes of jurisdiction 
at Rs. 12000/-. Dagubai’s contention was that it 
a pure suit for declaration where no consequential 
relief was prayed for. Accordingly it was covered 
bv Schedule il entry No. 11 (iii) of the Indore 
Court-fees Act which corresponds to Schedule II 
Article 17 (iii) of the Indian Court Fees Act- 
Plaint or memorandum of appeal to obtain a de¬ 
claratory decree where no consequential relief is 
prayed. * Under the Indore Court Fees Act such a 
suit Ls liable to payment of a fixed court-fee of 
Rs 15/-. The question whether a decLsion as re¬ 
gards the sufficiency of court-fee in such a matter 
is obviously governed by the provisions of the 
Court-Fees Act. But that Act contains no provision 
dealing with the question whether an order deter¬ 
mining such a matter is open to revision the 
High Court or not. The question must therefore 
be governed by the provisions of Civil P C. 
S. 115. If the matter is governed by that section 
clearly no revision lies. In the first place there 
is no Justification to warrant a conlcuslon that the 


finding on Lssue No. 4 given by The learned Addi¬ 
tional Distnct Judge in the present case consti¬ 
tutes "a case decided" within the meaning of that 
expression used in S. 115, Civil P. C. and secondly 
no question as to exercise of a jurisdiction not 
vested in the Court arises. Though it is a well 
settled practice of this Court that it would ordi¬ 
narily not interfere in revision with interlocutory 
orders passed by subordinate Courts, even if one 
were to hold as has been done by certain High 
Courts that interlocutory orders may in certain 
circumstances be revised by the High Court, this 
is not a case which would fall in the category of 
the orders which would thus be revisable. One of 
the reasons for the view stated above is that ano¬ 
ther remedy is open to the present petitioner and 
he can challenge the order under S. 12(ii» of the 
CourWees Act. 

(6) Assuming that the contention put forward on 
behalf of the present petitioner that such a suit 
as was brought by Dagubai falls under S. 7(IV) (c) 
and not Schedule n. Art, 17 of the Court-fees Act, 
it cannot be said that in proceeding with the 
suit under an erroneous view of the law the Court 
has usurped a jurisdiction which was not vested 
in it. The failure to pay the prescribed courtrfee 
on the plaint will not affect the jurisdiction of the 
Court to entertain the suit, (see RACHAPPA SUB- 
RAO v. SHIDAPPA VENKATRAO’, 46 Ind App 
24 (PC) as well as 'MT. J ANT AN v. AHMAD’, AIR 
1928 Lah 221 and •PRAMATHA CHANDRA v. 
KHETRA MOHAN*. 29 Cal 651 at p. 654). If a 
Ccurt disposes of a suit on which sufficient Court 
fee has not been paid its decision will not be with¬ 
out jurisdiction. Accordingly, even if the view taken 
by the lower Court Ls wrong, at the worst, it has 
been guilty of an error of law and the revisional 
jurisdiction of the High Court cannot be exercised 
under S. 115, Civil P. C. merely to correct an error 
of Law committed by a subordinate Court. I hold 
accordingly that the present revision application 
is not entertainable. 

(7) But as the case was argued before me at 
great length by Mr. Newaskar I would briefly indi¬ 
cate my view on the merits of the question raised. 


(7a) It was contended by the learned counsel that 
vhere a plaintiff so frames his plaint as to disguise 
:he real object of the suit and gives it a different 
appearance with the purpose of saving court-fee 
,t is the substance of the claim which should be 
ooked at and not merely the language in which the 
relief is asked for. In support of hLs contention 
Jie learned counsel referred to a number of cases 
including 'HARIHAR PRASAD SINGH v. SHYAM 
LAL SINGH*. 40 Cal 615; ‘KAMALA PRASAD v. 
JAGARNATH PRASAD’. AIR 1931 Pat 78. ‘MT. 
MOOWOOAGAR OJAIN v. SHIDHAR JHA*. 45 Infl 
Sas 238(Pat); ‘KALU RAM v. BABU LAL*, AIR 
1932 All 485 (FB>; ‘PHULKUMARI v. GHAN- 
SHY AM MISRA*. 35 Cal 202 (PC): ‘VENKATA 
RAMANI AIYAR v. M. NARAYANASAMI AYYAR, 
AIR 1925 Mad 713; T)EOKALI KOER v. KEDARr 
NATH*. 39 Cal 704 and ‘KHEMRAJ v. JAVAR- 
CHAND*. 1934 Indore LR 236. The Court-fees Act 
puts cases, to obtain declaratory decree or order 
where consequential relief Ls prayed for, and tnose 
to obtain a declaratory decree where no conse¬ 
quential relief Ls prayed in two different categories. 
Obviously it is open to a plaintiff to frame his suit 
in the manner he is advised. The original SU1 * 
stituted by Dagubai was probably one falling unaer 
the first of these categories. She decided however 
to amend her plaint and to so alter her relief para¬ 
graph as to make it a suit clearly faffing under 
the second category. The permission for amena- 
ment having been granted the question of court-lee 
must be determined on the plaint as it stanos 
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after the amendment. Even though her object 
mjcht be to escape the payment of higher court-fee 
thM-e is nothing in the law which would debar her 
from doing so. The court-fee payable on a plaint 
is to be determined by the language of the plaint 
and not by an inquiry into the intention of the 
plaintiff which induced her to give her plaint 
a particular form. I am supported in this view by 
the decision of a Pull Bench of the Allahabad High 
Court in 'BISHAN SARUP V MUSA MAL\ AIR 
1935 All 817. It was held by the Full Bench that 
where a plaint is so worded as to disclose a suit 
falling either under S. 39 or S. 42 of the Specific 
Relief Act it is not open to a Court to treat the 
suit as one falling within the purview of S. 39, if 
the plaintiff desires it to be construed as one under 
S. 42. If on a perusal of the plaint the Court con¬ 
siders that it is one in which further relief should 
have been asked for then it may refuse to grant 
a declaration. The Court cannot compel the plain¬ 
tiff to add a prayer for consequential relief when he 
! has not in fact asked for such relief. Hence where 
a plaintiff claims a declaration that a certain re¬ 
gistered deed is void and does not affect his in¬ 
terests and deliberately avoids claiming consequen¬ 
tial relief such as cancellation of it, he need not 
pay ad valorem court-fee on the subject-matter. I 
respectfully follow the view taken in that case and 
hold that the court-fee paid by Dagubai on her 
plaint as it stood after amendment was sufficient. 

(8) The application is dismissed with costs. 

V.B.B. Application dismissed. 
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KHAN AND CHATURVEDI JJ. 

Gulabchand Gambhirmal, Petitioner v. Kudi¬ 
lal Govindram and another, Opponents. 

Civil Misc. Appln. No. 54 of 1950, D/- 21-1-1952. 

Constitution of India, Art. 133 — Decree of 
affirmance — Substantial question of law — 
Decision of Court immediately below — Civil 
P. C. (1908), S. 110. 

An appeal preferred by the petitioner front 
the judgment and decree dated 2-12-1948 in 
appeal of a Division Bench of the High Court 
was rejected by the Special Bench on the 
preliminary ground that it was incompetent 
for the reason that under S. 25 of the High 
Court of Judicature Act, (Act No. VIII of 
1949) no appeal lay from a decree or an 
order passed by a Divisional Bench of the 
High Court before the coming into force of 
the High Court Act on 18-1-1949. 

(Per Kaul C. J., Bhide, Dixit and A. H. Khan 
JJ.): ‘Held’ that the order of the Court dis¬ 
missing the Special Appeal on the ground 
that no appeal lay under S. 25 of the Act 
was not an order which affirmed the decision 
dated 2-12-1948 of the Division Bench. The 
expression "affirms the decision of the Court 
immediately below” implies that the Court 
had dealt judicially with the decision of the 
Court below and upheld it. Where the 
Court holds that it has no jurisdiction to 
entertain an appeal from the decision of 
the Court below and rejects the appeal, it 
cannot be held that the decision of the 
™*rt below is affirmed by the rejection 
of the incompetent appeal: 'AIR 1914 P. C. 66 


Foil.; AIR 1932 All 312; 20 All. 367 and AIR 
1933 Lah 690 Disting. (Para 4) 

Further, the proposed appeal involyed a 
substantial question of law. A question of 
law in respect of which there may be differ¬ 
ence of opinion is a substantial question of 
law. The question of law involved in the 
Special Appeal was whether a decree or an 
order passed by a Division Bench of the 
High Court, and final and conclusive under 
the Madhya Bharat High Court Ordinance 
(Ordinance No. II of 1948) was appealable 
under section 25 of the High 
Court Act which brought into ex¬ 
istence a right of appeal which did not 
previously exist under the Ordinance. This 
question turned upon the construction of 
S. 2(b) of the High Court Act. The question 
of the scope and purpose of S. 2(b) of the 
Act and the construction of its language was 
reasonably debatable. AIR 1927 PC 242. 
(1905) A. C. 369 Ref. (Paras 6, 7) 

(Per Kaul C. J. & Chaturvedi J.): Further 
the decision sought to be challenged before 
the Special Bench was not one of the Court 
"immediately below”. It was the decision of 
the High Court itself and therefore the case 
was not one to which the last part of Art. 
133(1) could apply. (Para 14) 

Anno: C. P. C., S. 110, N. 12, 13, 15, 17. 

N. P. Engineer, K. A. Chitale, S. M. Samvat- 
sar, V. R. Newaskar, for Petitioner; Amin, Chan¬ 
dra Bhan Sanghi and N. H. Dravid, for Oppon¬ 
ents. 

REFERENCES: Courtwar/Chronological/ Paras 


(’14) 36 All 350: AIR 1914 PC 66 4 

(’27) AIR 1927 PC 242: (9 Lah 284) 3, 7 

(’98) 20 All 367: (1898 All W N 77) 5 

(’33) 54 All 390: (AIR 1932 All 312) 3, 5 

(’28) 52 Bom 753: AIR 1928 Bom 371 19 

(’16) 43 Cal 90: AIR 1916 Cal 973: 33 Ind Cas 
745 19 

(’41) 45 Cal WN 1002 20 

(’28) AIR 1928 Lah 537: (109 Ind Cas 863) 20 

(’32) 13 Lah -338: AIR 1932 Lah 121 (2) 20 

(’33) 14 Lah 609: (AIR 1933 Lah 690) 5 

(’44) AIR 1944 Lah 458: ILR (1945) Lah 242 
(FB) 21 

(’50) AIR 1950 Madh B 112: 1 Madh BLR 229 24 
(’51) AIR 1951 Madh B 1: (ILR (1952) Madh B 
15 FB) 24 

(1905) AC 369: (74 LJPC 77) 3, 7 


DIXIT, J.: This is a petition for leave to appeal 
to the Supreme Court from the order made in 
Civil Special Appeal No. 5 of 1949 whereby an 
appeal preferred by the petitioner from the judg¬ 
ment and decree dated 2-12-1948 in appeal of a 
Division Bench of this Court was rejected by us 
on the preliminary ground that it was incom¬ 
petent for the reason that under Section 25 of 
the High Court of Judicature Act, (Act No. VIII 
of 1949) no appeal lay from a decree or an order 
passed by a Division Bench of this Court before 
the coming into force of the High Court Act on 
18-1-1949. The facts of the suit which gave rise 
to the Special Appeal are stated in the judg¬ 
ment dated 2-12-1948 of the Division Bench in 
Civil First Appeal Nos. 51 and 61 of 1948 and 
need not be recapitulated here. 

On the question of the maintainability of the 
Special Appeal purported to have been filed 
under Section 25 of Act No. VIII of 1949, it was 
contended before us that Act No. VIII of 1949 
was retrospective in its operation, and that even 
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jf the decree of the Division Bench appealed 
from had become final under the Madhya*Bharat 
High Court of Judicature Ordinance (Ordinance 
No. II_ of 1948). it was appealable under Sec¬ 
tion 25 of Act No. 8 of 1949 read with Section 2 
(b) of the Act which gave it retrospective etrect; 
that in view of the provisions of Section 40 of 
the Act No. VIII of 1919 which repealed Ordin¬ 
ance No. II of 1948. and its amending Ordin¬ 
ances. the decree made by the Division Bench 
should, in law. be deemed to have been passed 
under Act No. VIII of 1949 and further that in 
interpreting the provisions of this Act. the pro¬ 
visions of the repealed Ordinances should not 
be looked into for the purpose of showing that 
the decree appealed from had become final or 
for establishing that S. 2(b) of Act No. VIII of 
1949 was passed with the same object and for 
the same purpose as S. 4(b) of the repealed 
Ordinance No. II of 1948. 

These contentions were rejected by us and we 
held that S. 2(b) of the High Court Act was onlv 

? Ao‘ enaC i tmenl - of S - 4(b) of Ordinance No. II of 
1948, and that its scope and purpose was simply 
to define the jurisdiction of the High 
Court; that the proviso to section 40 
of the High Court Act merely safe¬ 
guarded the validity of the matters mentioned 
in the proviso and acts done under the Ordin¬ 
ance and prevented the High Court Act from 
interfering with rights already acquired by a 
party and that it did not give to a party any fur- 
“ ier right than he already had or give to the' High 
Court Act a retrospective effect; and that there 
was nothing in the language of S. 25 of the High 
Court Act to indicate that it was intended to 
apply to orders and decree final at the date 
when the High Court Act came into force. 

(2) The petitioner seeks a certificate under 
Article 133(1) of the Constitution. It is not dis¬ 
puted that the case fulfils the requirements of 
Article 133(1) as regards the value of the sub¬ 
ject-matter and the only question is whether the 
other conditions of Article 133(1) are satisfied. 
In seeking permission to carry this matter on 
appeal to the Supreme Court, Shri Engineer, 
learned counsel appearing on behalf of the peti¬ 
tioner, urges that the order of this Court reject¬ 
ing the appeal as incompetent did not affirm the 
decision of the Court immediately below & that, 
therefore, the petitioner is entitled to the leave 
asked for without showing that the proposed ap¬ 
peal involves some substantial question of law. 

It is said that affirmance of the decision of the 
Court immediately below implies jurisdiction to 
entertain an appeal from the decision and to dis¬ 
pose it of on merits; that if there is no jurisdic¬ 
tion to entertain the appeal, the decree appealed 
from cannot be varied or affirmed and that, 
therefore, the order of this Court dismissing the 
Special Appeal on the ground that it had no 
jurisdiction under S. 25 of the Act to entertain 
the appeal was not an affirmance of the decision 
of the Division Bench. In the alternative, it is 
urged that even if the order of this 
Court rejecting the appeal is taken 
as an order affirming the decision 
of the Division Bench, the order involves a sub¬ 
stantial question of law namely the interpreta¬ 
tion of sections 2(b), 25. 37 and 40 of the High 
Court Act. 

Learned counsel for the petitioner argues that 
a substantial question of law need not be a ques¬ 
tion of general importance; and that if a ques¬ 
tion of law arises between the parties and is one 
on which there may be room for reasonable 
doubt, or difference of opinion, then it would be 


a substantial question of law within the mean¬ 
ing of Article 133 of the Constitution of India 
It is said that having regard to the aim, scone 
and object of Act No. VIII of 1949, and the lan¬ 
guage of the sections referred to above, the ques 
tion whether under S. 25 of the Act, decrees and 
orders made by a Division Bench before the com¬ 
ing into force of the High Court Act are appeal- 
able. is reasonably debatable. 


(3) The petition is opposed by the opponents, 
the proposed respondents, on the ground that 
the order of this Court rejecting the Special Ap¬ 
peal affirmed the decision of the Division Bench 
and that there is no substantial question of law 
so as to justify the grant of leave under Arti¬ 
cle 133(1) of the Constitution. Mr. Amin’s con¬ 
tention is that though the appeal 
was dismissed on the preliminary 
ground that no appeal lay under S. 25 
of the Act. nonetheless, the order dismissing the 
appeal affirmed the decision of the Court below 
inasmuch as the result of the order was that the 
decision of the Court below stood unaltered. In 
support of the contention that the order of this 
Court rejecting the appeal affirmed the decision 
of the Court below. Mr. Amin relied upon the 
decision of the Allahabad High Court ‘MAHA- 
DEO SAHA I v. SECRETARY OF STATE’, 54 All. 
390. where it was held that the dismissal of an 
appeal by the High Court on the failure of the 
appellant to furnish security for the costs of the 
respondent was an order “affirming the decision 
of the court below” within the meaning of the 
last paragraph of S. 110, C. P. C. 


Learned counsel for the opponents does not 
dispute the proposition that a question of law in 
respect of which there may be difference of opi¬ 
nion is a substantial question of law. He, how¬ 
ever. contends that this court held that the deci¬ 
sion dated 2-12-1948 of the Division Bench was 
not appealable under S. 25 of the High Court 
Act and that, therefore, the appeal was incom¬ 
petent on a consideration of the language of 
Ss. 2(b). 25. 37, 40 of the High Court Act and on 
an application of the principles laid down by the 
Privy Council in ‘DELHI CLOTH AND GENE¬ 
RAL MILLS CO. v. COMMR. OF INCOME TAX 
DEI.HI\ AIR 1927 P. C. 242 and in the case of 
•COLONIAL SUGAR REFINING CO. v. IRV¬ 
ING’. (1905) A. C. 369 and that therefore, as the 
matter is covered by these authoritative deci¬ 
sions. it cannot be said that it involves a sub¬ 
stantial question of law. 

(4) In my opinion, there is considerable force 
in the contention of the learned counsel for the 
petitioner that the order of this Court dismiss¬ 
ing the Special Appeal on the ground, that no 
appeal lav under S. 25 of the Act. is not an order 
which affirms the decision dated 2-12-1948 of the 
Division Bench. It seems to me that the ex¬ 
pression “affirms the decision of the Court im¬ 
mediately below” implies that the High Court 
has dealt judicially with the decision of the 
Court below and upheld it. Where, as in the pre¬ 
sent case, the Court holds that it has no jurisdic¬ 
tion to entertain an appeal from the decision of 
the Court below and rejects the appeal, it seems 
to me difficult to say that the decision of the 
Court below is affirmed by the rejection of the 
incompetent appeal. .This view receives some 
support from the decision of the Privy Council 
in ‘ABDUL MAJID v. JAWAHIRLAL’. 36 All 
350: AIR 1914 P. C. 66. In that case, their Lord- 
ships of the Privy Council considered the ques¬ 
tion of the efTect of the dismissal of an appeal 
in the Board for want of prosecution. 


1988 

Lord Moulton in delivering the judgment of 
the Board observed: 

‘‘The order dismissing the appeal for want of 
prosecution did not deal judicially with the 
matter of the suit, and could in no sense, be 
regarded as an order adopting or confirming 
the decision appealed from. It merely recog¬ 
nised authoritatively that the appellant had 
not complied with the conditions under which 
the appeal was open to him and that, there¬ 
fore, he was in* the same position as if he had 
not appealed at all.” 

(5) It follows, a fortiori, from these observa¬ 
tions that when an appeal is dismissed on the 
ground that no appeal lay, it cannot be said that 
the order dismissing the appeal is an order ad¬ 
opting or confirming the decision appealed from. 
This Privy Council decision has not been refer¬ 
red to in the judgment of the Allahabad High 
Court, in ‘MAHADEO SAHAI v. SECRETARY 
OF STATE*, 54 All 390. Furthermore, in my 
judgment, the decisions of the Allahabad High 
Court in 54 All 390 & ‘BENI RAI v. RAM LAKH- 
AN RAI’, 20 All 367 and of Lahore High Court in 
'CHUHI LAL TULSI RAM v. AMIN CHAND\ 14 
Lah 60$, are distinguishable on the ground that 
in those cases the appeals were competent and 
the High Court had jurisdiction to entertain 
them, and the order dismissing the appeal could 
be regarded as one passed dealing judicially 
with the matter and holding that the appeal was 
not supported. I am, therefore, inclined to think 
that in the present case, the petitioner is entitl¬ 
ed to the leave asked for without showing that 
the proposed appeal involves some substantial 
question of law. 

(6) I do not wish to base the grant of permis¬ 
sion to appeal to the Supreme Court solely on 
the ground that our order dismissing the Special 
Appeal was not an order affirming the decision 
of the Division Bench, as I am of the view that 
the proposed appeal involves a substantial ques¬ 
tion of law. The question of law involved in the 
Special Appeal before us was whether a decree 
or an order passed by a Division Bench of this 
Court and final and conclusive under the Madhya 
Bharat High Court Ordinance (Ordinance No. II 
of 1948) was appealable under S. 25 of the High 
Court Act, which brought into existence a right 
of appeal which did not previously exist under 
the Ordinance. This question turned upon the 
construction of S. 2(b) of the High Court Act, 
which made the Act applicable to 

"all criminal and civil Proceedings including 
those under testamentary, intestate, matrimo¬ 
nial. divorce and insolvency jurisdiction pend¬ 
ing in the Courts in any State on the date on 
which the State is included in the United 
State and to such proceedings, arising in the 
said States, after those dates.” 

(7) The main contention of the petitioner who 
was the appellant before us, was that the High 
Court Act should be construed according to the 
natural meaning of the language of the Act and 
that in the construction of the Act and particu¬ 
larly S. 2(b) any considerations derived from 
the previous state of law, namely, the Ordinance 
No. II should not be taken into account and that 
so construing the necessary implication of sec¬ 
tion 2(b) of the High Court Act was to make it 
retrospective so as to affect even vested rights. 
This method of construction did not commend 
itself to us and we held that having regard to 
the scope and purpose of S. 2(b) of the Act and 
that of the similarly worded S. 4(b) of the Ordi- 
Mnce, the section simply defines the jurisdic¬ 
tion of this Court and that there was no ground 
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to read into the generality of the expression used 
in section 2(b) of the Act an intention to give 
retrospective effect to section 25 of the High 
Court Act or to any other provision of the 
statute. 

There was no dispute then, even as there is 
none now, as to the well-established principles 
applicable in determining whether a statute is 
retrospective in operation. The real question 
before us was one of the construction of the 
language of section 2(b) of the High Court Act. 
I feel it is possible to maintain that the question 
of the scope and purpose of section 2(b) of the 
Act and the construction of its language is rea¬ 
sonably debatable. I do not think that it can 
seriously be said that the contentions of the ap¬ 
pellant in the Special Appeal were devoid of any 
substance and that we dealt with them at length 
simply out of respect to the learned Counsel 
advancing them. If we were to accept the con¬ 
tention of the learned Counsel for the opponents 
that the question is concluded by the principles 
laid down by the Privy Council in the cases of 
‘DELHI CLOTH Sc GENERAL MILLS CO. v. IN¬ 
COME TAX COMMR., DELHI*, AIR 1927 PC 242 
and ‘COLONIAL SUGAR REFINING CO. v. IR¬ 
VING’, 1905 AC 369, it would mean that an ag¬ 
grieved party would not be able to obtain leave 
to appeal to the Supreme Court in any case 
where ttife question is whether a particular sta¬ 
tute on its language has retrospective effect. 

(8) For these reasons, in my opinion, the pre¬ 
sent case is one in which the Court ought to 
issue a certificate granting leave to appeal to 
the Supreme Court under Article 133(1) of the 
Constitution of India. Costs in respect of this 
application should, in my view, abide the final 
decision of the proposed appeal. 

(9) SHINDE, J.: I agree. 

(10) KHAN, J.: I agree. 

(11) KAUL. C. J.: I agree and will add only 
a few observations of my own. 

(12) It is not disputed that the decree sought 
to be challenged is a decree in a case in which 
the value of the subject-matter in dispute in the 
court of first instance and still in dispute on ap¬ 
peal was and is not less than Rs. 20,000/-. It 
was contended however that the decree of the 
Full Bench affirmed the decree of the Court im¬ 
mediately below and accordingly in order to be 
entitled to appeal to the Supreme Court the ap¬ 
pellant must further show that the appeal in¬ 
volves a substantial question of law. Mr. Amin 
argued that no such question was involved and 
unless we were prepared to certify that the case 
was a fit one for appeal to the Supreme Court 
under Article 133(1) (c) of the Constitution the 
application be rejected. I am unable to accept 
this contention. We are not asked to hold that 
the case was a fit one for appeal to the Supreme 
Court under Article 133(1)(c) of the Constitu- 
tion. Therefore two points arise for considera- 
tion: (1) Did the decree appealed from affirm the 
decision of the court immediately below? If so, 

(2) Does the appeal Involve some substantial 
question of law? 

.. u 13 .j L he ^ U ? ench dismissed the appeal as 
it held that the decision of the Division Bench 
had become final & no appeal against it could be 
entertained In other words, the Full Bench 
deemed itself precluded from considering the 
matter at all. Accordingly, no question of affirm¬ 
ance of the decision sought to be challenged be- 
f° r ? arise. The Full Bench held that it 

had not the authority to touch the decision of 
the Division Bench. It could neither affirm the 


152 Madhya Bharat Gulabchaxd y. Kudilal (FB) (Chaturvedi J.) 


&. I. B. 


decision nor reverse or modify it. I am clear 
therefore that this was not a case of affirmance 
of the decree which was sought to be challenged 
before the Full Bench. 

(14) It will further be noticed that the deci¬ 
sion sought to be challenged before the Full 
Bench was not one of the court “immediately 
below”. It was the decision of the High Court 
itself and therefore the case is not one to which 
the last part of Article 133(1) can apply. 

(15) For the reasons given above. I am of 
opinion that the applicant is entitled to appeal 
to the Supreme Court as a matter of right with¬ 
out obtaining a further certificate that a ques¬ 
tion of law is involved in the appeal. Were it 
held however, that the Full Bench affirmed the 
decree of the court immediately below, I am 
satisfied that a substantial question of law is in¬ 
volved in the appeal. This question is, what is 
the true scope of S. 2(b) of Act 8 of 1949, and 
if the interpretation put upon it by the Full 
Bench is correct. Another substantial question 
of lav/ in the case is whether S. 25 of the said 
Act could have retrospective operation? 

(16) ‘CHATURVEDI, J.*: I agree that a certi¬ 
ficate be granted under Article 133(1) (a) of the 
Constitution to the effect that the amount or 
value of the subject-matter of the dispute in the 
Court of first instance and still in dispute on 
appeal was and is not less than twenty thousand 
rupees. I am of opinion that no other certificate 
is required or can be granted in this case. 

(17) A further certificate that the appeal in¬ 
volves some substantial question of law can be 
granted only if a case comes under the last para, 
of Clause (1) of Article 133 of the Constitution. 
This requires two things: first, a decision of a 
court immediately below the High Court: and 
secondly, the affirmance of this decision by the 
High Court. Where the first condition is not 
fulfilled an inquiry into the existence of the 
second condition is not called for. 

(18) The question then arises: Whether the 
decision of the Division Bench of this Court, 
passed in appeal, on 2-12-1948. from a judgment 
of a single Judge of Indore State High Court, 
sitting on the original side, is a decision of “a 
Court immediately below” the High Court with¬ 
in the meaning of the expression in the last 
paragraph of Article 133(1) of the Constitution? 

(19) It may not be improper here to refer to 
the divergence of judicial opinion on the point 
whether a Judge of a High Court sitting alone is 
or is not a “court immediately below” the High 
Court when an appeal from the single Judge lies 
to the Division Bench of that court. One view 
is that such a court is not subordinate to the 
High Court and is not a "court immediately be¬ 
low” within the meaning of Section 110 of the 
Civil Procedure Code (Act V of 1908). Reference 
may be made in this connection to ‘DEBANDRA- 
NATH v. BIBUDHENDRA MANSINGH', 43 Cal 
90: AIR 1916 Cal 973: 33 Ind Cas 745. This is 
a decision of Sir Lawrence Jenkins, C. J.. and 
Chatterji J. and the view of their Lordships can 
find support, though indirectly, from certain ob¬ 
servations made bv a Division Bench of the 
Bombay High Court in ‘BADRUDDIN ABDUL 
RAHIM v. SITARAM VINAYAK*. 52 Bom 753: 
AIR 1928 Bom 371. This view is based upon 
the idea that a Judge sitting alone is not a sub¬ 
ordinate court, but performs a function directed 
to be performed by the High Court; and that an 
appeal from one tribunal to another tribunal 
which is differently constituted stands on a dif¬ 
ferent footing from an appeal from the judg¬ 


ment of a tribunal where only the Judge con¬ 
stitutes the tribunal, to the same tribunal, where 
two or more Judges constitute the same tribunal. 

(20) In 1941, the Calcutta High Court (Derby¬ 
shire. C. J. and Panckridge J.) without referring 
to the 1916 decision held in ‘PROBHAWATI 
KANWAR v. PANMAL LODHA\ 45 Cal W N 
1002, that where a Bench of two or more Judges 
has affirmed on a Letters Patent Appeal the 
judgment of a Judge of the High Court, sitting 
singly on the original side, the decision of the 
single Judge is the decision of a court ‘imme- ▼ 
diately below’ within the meaning of S. 110 of 
the Civil Procedure Code. This view was in 
consonance with the decisions reported in 
•MINNA HEALTHERLY v. C. B. SEN*, AIR 
1923 Lah 537 and in ‘GOPAL LAL v. BAL- 
KISHEN’, 13 Lah 338: AIR 1932 Lah 121 (2). 

(21) In ‘SHEIKH WAHIDUDDIN v. MAKHAN 
LAL’, AIR 1944 Lah 458:ILR (1945) Lah 242 
(FE). it was decided by a Majority (Din Moham¬ 
mad and Abdur Rahman, JJ.) that where an 
appeal is preferred under the Letters Patent to 
the High Court from the- judgment of a single 
Judge of the High Court sitting on the original 
side, the latter is a court immediately below the 
High Court Bench which disposes of the appeal. 
But a Judge sitting singly on the appellate side 
of the High Court is not a court immediately 
below the Letters Patent Bench which hears an 
appeal from his decision. In his dissenting note, 
Blacker. J., pointed out, and in my opinion 
rightly, that no distinction can be made be¬ 
tween the status vis-a-vis the High Court of a 
single Judge trying an original case and a single 
Judge hearing an appeal. It was observed that If 
a Judge sitting singly on the original side of the 
High Court is a Court immediately below the 
Court which hears appeal from his decision a 
Judge sitting singly on the appellate side of the 
High Court is also a court immediately below 
the Letters Patent Bench which hears an ap¬ 
peal from his decision. 

(22) Thus, there are two contrary views: one, 
holding that a Bench of the High Court is not 
a Court immediately below the larger Bench 
which hears an appeal from its decision; another, 
holding that the very fact that an appeal is 
provided from decision of a Bench to a larger 
Bench implies that the first Bench is placed im¬ 
mediately below that of the larger Bench hear¬ 
ing an appeal from its decisions. For the pur¬ 
poses of this case, it does not appear to be neces¬ 
sary to express any opinion on the point which 
view is correct; for, according to both the views, 
the decision of the Division Bench of this Court 
on 2 r 12-1948. cannot be held to be that of "a 
Couft immediately below”. 

(23) Assuming that the second view is the 
correct one. it will be seen that it is based upon 
the idea that the term "appeal” means the judi¬ 
cial examination by a Higher court of the deci¬ 
sion of an inferior court and that the very word 
'appeal* implies the existence of two courts, 
higher as well as an inferior one. 

(24) It has unanimously been held by us in 
two Full Bench cases (1) 'DAULAT SINGH v. 
EMPEROR’. AIR 1950 Madh B 112:1 M, B. L. 

R. 229 (FB). and in (2) ‘GULABCHAND v. 
KUDILAL’, AIR 1951 Madh B 1 (FB). that no 
appeal lay to the Full Bench from a decision of 
a Division Bench of this court if that decision 
was given before 18-1-1949. This is the opinion 
of all the present six Judges, including that of 
my Lord the Chief Justice. If from a decision 
of a Division Bench no appeal to a Full Bench 
was competent, it follows from this, as a corol- 
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lary, that the decision dated 2-12-1948 of the 
Division Bench of this court was final and it 
cannot be held to be that of ‘a court immediately 
below* the High Court. If there is no decision 
of a court immediately below, the question whe¬ 
ther this decision was affirmed or not does not 
at all arise and consequently does not call for 
any expression of opinion on this point. 

(25) On the basis of this reasoning, I am of 
opinion that the case does not fulfil the require¬ 
ments of the last para of Article 133 (1) of the 
Constitution and a further certificate that the 
appeal involves substantial question of law is 
neither necessary nor can it be granted in this 
case. I may also add that where a point is 
covered by a decision of all the Judges of a 
High Court, without any difference of opinion, 
that point cannot be deemed to be a ‘reasonably 
debatable* point, and a reasonably debatable 
point howsoever important it may be from the 
mere academic point of view, cannot amount to 
substantial question of law within the meaning 
of Article 133 (1) of the Constitution. 

(26) By the Court. (Kaul, C. J.) The order 
of the Full Bench is pronounced by me today. A 
certificate be granted to the applicant as ordered. 

D-H. Certificate granted. 


AIR 1952 MADHYA BHARAT 153 
(GWALIOR BENCH) 

SHINDE, J. 

Ramprasad S/o Raghuwarprasad, Applicant 
v. Jamnaprasad S/o Khoobchand, Opponent. 
Civil Revn No. 73 of 1951, D/- 5-10-1951. 


Civil P. C. (1908), S. 2 (11) and 0. 22, R. 3 - 
Intermeddler, who is. 

The term 'intermeddled has been used to 
mean what is known as an executor 'de son 
tort*. It is essential in order to constitute a 
person an intermeddler, that there should be 
an intention on his part to act as a legal re¬ 
presentative and to represent the estate of 
the deceased. A trespasser or a person who 
claims a title in himself adversely to the 
estate of the deceased cannot be an inter- 
meddler. A person would not be an inter- 
meddler unless he takes upon himself to act 
as an executor or administrator without any 
just authority. Where.it is not alleged by the 
plaintiffs, that a person intermeddled with 
the estate of the deceased after his death, ~ 
and where the only ground on which the 
plaintills seek to implead a person is that in 
the life-time of deceased he entered into a 
. collusive transaction with the deceased and 
obtaining a fraudulent decree purchased the 
property in a court sale, these allegations 

A°To n t^o m ^r ke , the person an intermeddler. 
AIR 1948 Mad 386, Rel. on. Chitaley*s Civil 
Procedure Code cited with approval. 

Anno: Civil P. C„ O. 22, R. 3, N^a 35 4 ’ 5> 

bZ1o7VZ^ Ucant '' Dixit and Sahastra - 

TERENCES: Courtwar/Chronological/ Para: 

.(48) AIR 1948 Mad 386: (1948-1 Mad L J 82) 

a » Ramprasad applicant, has filed*this 

JiiHcrf o j° , revise the order of the Civil 
udge, second class, Mehagaon dated 5-2-1951. 


(2) Jamnaprasad and others filed a suit 
against Gayaram and Ramprasad for specific 
performance of a contract of sale. During the 
course of the proceedings, the court held that no 
decree for specific performance could be passed. 
The suit is, therefore, being prosecuted for the 
recovery of money. Gayaram died in July, 1949. 
On 30th September, 1949 the plaintiffs filed an 
application that Ramprasad be made a legal re¬ 
presentative of the deceased Gayaram. The 
plaintiffs on 11-5-50 filed another application re¬ 
questing the court to implead Badriprasad as 
legal representative of the deceased instead of 
Ramprasad. The court on 18-7-50 passed an 
order that it is not necessary to decide whether 
Ramprasad he impleaded as the legal represen¬ 
tative of the plaintiffs, as the plaintifTs have 
given him up. On 14-10-1950 the plaintifTs made 
another application requesting the court to im¬ 
plead Ramprasad as a legal representative of 
the deceased Gayaram. On this application, the 
court held that Ramprasad is an intermeddler of 
the property of the deceased and as such he is 
the legal representative of Gayaram. Against 
this order, Ramprasad has filed this revision. 

(3) The counsel for the opposite party raised 
a preliminary objection to this revision, that as 
the order under revision is appealable this re¬ 
vision is not competent. Counsel for the oppo¬ 
site party could not substantiate the objection 
that the order under revision is appealable. It 
is not denied that the order is passed under 
Order 22, R. 4. Under Order 43, R. 1 an order 
passed under Order 22, R. 4 is not appealable. 
The objection therefore, has no force. 

(4) Turning now to the consideration of the 
point raised in this revision, it has to be deter¬ 
mined whether Ramprasad can be impleaded as 
the legal representative of Gayaram on the 
ground that he intermeddled with the property 
of the deceased. The expression 'legal repre- 
sentative has been defined in S. 2 (11) of the 
c .*vil Procedure Code, which runs as follows: 

Legal representative’ means a person who in 
law represents the estate of a deceased person, 
and includes any person who intermeddles 
with the estate of the deceased and where a 
party sues or is sued in a representative 
character the person on whom the estate de¬ 
volves on the death of the party so suing or 
sued . 


-..w nntiiucuuic uas, oeen used ti 
mean an intermeddling with the assets of ; 
deceased person in such a way as to denote ai 
assumption of the authority, or an intention tc 
exercise the functions of an executor or ad 
ministrator. In other words, it has been used t< 
mean what is known as an executor ‘de son tort, 
it is, therefore, essential in order to constitute 
a person an intermeddler, that there should b! 
an intention on his part to act a s a legal repre 
sentatwe and to represent the estate of the 

a titled hfml r 1f Pa J Ser °f a person who claims 
* n himse 4 lf adversely to the estate of the 
deceased cannot, therefore, be an intermeddlei 

Procedure Code‘hi °r v t® , defl !?. ition - (Vide Civil 
Page 2670.) C ° de by Chltaley Vo1 - H Edn V ai 

WtarW^T ‘ de T son . tort ’ has been described in 

,. a r,rl r r n i er ' tak . e fP° n himself to act as exe- 

rity he is d cS S in a ° r wlthout any just auth o- 
” y ’ „ !L ed } i aw an executor of his own 

wii’ei? 6 son . t0I t- and is liable to the ex- 

to all f thi e trmfhf Wh , lch have come t0 him and 
al VJif tr °uble of an executorship without 
any of the profits or advantages”. 
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(5) This description of an intermeddier makes 
it quite clear that a person would not be an 
intermeddier unless he takes upon himself to 
act as an executor or administrator without any 
just authority. A person, therefore, must have 
an intention to act as a legal representative and 
to represent the estate of the deceased. It is not 
alleged by the plaintiffs that Ramprasad inter¬ 
meddled with the estate of the deceased after his 
death. No evidence has been adduced to show 
that Ramprasad has intermeddled with the 
(estate of the deceased. The only ground on 
which the plaintiffs seek to implead Ramprasad 
is that in the lifetime of Gayaram. Ramprasad 
entered into a collusive transaction with Gaya¬ 
ram and obtaining a fraudulent decree purchased 
the property in a court sale. Even if these 
allegations be held to be true, they do not make 
Ramprasad an.intermeddier. The property was 
purchased in a court sale during the lifetime of 
Gayaram. In ‘CHOCKALINGAM v. KARUP- 
PAN\ AIR 1948 Mad 386. their Lordships 
of the Madras High Court observed as follows: 

“It is true that ‘legal representative’ includes 
any person who intermeddles with the estate 
of a deceased person. But assuming that the 
respondent is in possession of family assets in 
excess of his due share, such possession dates 
back to the ineffectual partition of 1926 long 
before Subramanian died, and cannot, there¬ 
fore, amount to intermeddling with the estate 
of a deceased person”: Vide AIR 1948 Mad. 
386. Para 6. 

The same reasoning applies to this case. If Ram¬ 
prasad obtained any collusive decree he did so 
in the lifetime of Gayaram and the purchase at 
a court’s sale also was made during the lifetime 
of Gayaram. This act of Ramprasad. therefore, 
does not amount to intermeddling with the estate 
of the deceased. 

Besides as already pointed out, no evidence 
has been adduced by the plaintiffs to show that 
Ramprasad had any intention to act as a legal 
representative and to represent the estate of the 
deceased. In these circumstances, the finding of 
the trial court that Ramprasad is an intermed¬ 
dier is wrong in law. Other irregularities in the 
procedure followed by the trial court need not 
be commented upon as the order passed by the 
lower court must be set aside. 

(6) I, therefore, accept the application in re¬ 
vision and set aside the prder of the lower court 
dated 5-2-51. Applicant to get his costs of this 
revision from the opposite party. 

D.H. Revision allowed. 
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(GWALIOR BENCH) 
CHATURVEDI, J. 

Ameer Mohammad. Appellant v. Jiwanlal and 
others, Respondents. 

Civil Misc. Appeal No. 58 of 1949. D/- 26-2- 
1952. 

(a) Civil P. C. (1908). O. 22, Rr. 10 and 11 — 
Assignment pending suit — Impleading of assig¬ 
nee as party to appeal. 

What R. 11 read with R. 10 means is that 
in making R. 10 applicable to appeals the 
word 'suit’ in R. 10 should be read as in¬ 
cluding an “appeal” and not that the word 
'suit' should be replaced by the word 
‘appeal.’ In other words, ‘suit’ should be 
read as ‘suit or appeal’. In this view of the 
matter, the appellate Court has jurisdiction 


AXLAL (Chaturvedi J.) A. I. R. 

to implead an assignee as a party to the 
appeal even when the assignment was made 
in his favour during the pendency of the 
suit: AIR 1944 Nag 137 and AIR 1946 Lah 33, 

Rei. on; AIR 1934 All 442 and AIR 1936 
Oudh 224, Dissent from. (Para 2) 

Anno: C. P. C.. O. 22, R. 10, N. 14 Pts. 4 and 5. 

(b) Civil P. C. (19C8), O. 22, Rr. 10 and 11 — 
Assignee ‘pendente lite’ is not bound to apply. 

The provisions in Rr. 10 and 11 do not 
make it incumbent upon an assignee to make 
an application during the pendency of the 
suit or appeal. An assignee pendente lite is 
not bound to file an application if his in¬ 
terest is protected. It is only when he finds 
that his interest is in jeopardy and not likely 
to be protected by the assignor that it be¬ 
comes necessary for him to apply for leave to 
continue the suit or the appeal. (Para 4) 
Anno: C. P. C., O. 22, R. 10, N. 2. 

Abdul Hafiz, for Appellant. Ramroop Tiwari, 
for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’34) AIR 1934 Ail 442: (149 Ind Cas 970) 2 
(’46) AIR 1946 Lah 33: (221 Ind Cas 556) 2 

(’44) AIR 1944 Nag 137: (ILR 1944 Nag 520) 

2 

(’36) AIR 1936 Oudh 224: (160 Ind Cas 801) 

2 

JUDGMENT.: The respondent, an assignee 
‘pendente lite’. has been allowed to be impleaded 
as an appellant in an appeal pending in the 
Court of the District Judge, Gwalior. Against 
this order, the plaintiff has filed this appeal. The 
facts are as follows: On 26-4-1932, Ameer 
Mohammad, plaintiff, filed a suit for declaration 
as well as for recovery of possession of some 
immovable property against Lt.-Colonel Sardar 
Clement Filose in the Court of Subordinate 
Judge, Sheopur. which was dismissed on 28-6-35 
as time barred. The plaintiff filed an appeal on 
3-6-36 in the Court of the District Judge. The 
appeal was in 1942 accepted and the suit was 
held to be within limitation and was remanded 
to the trial Court. On 12-2-45, the trial Court 
decreed the suit. Miss I. M. Filose, (daughter 
of Sardar Clement Filose, who had died) then, 
on 12-4-1945, filed an appeal in the District 
Judge’s Court against the decree of the tnal 
Court. , _ .. 

Miss I. M. Filose was in England and the 
appeal on her behalf was continued by her 
‘Mukhtear Am’. During the pendency of this 
appeal, on 28-2-1946. an application was filed by 
one Jeewanlal. the present respondent, alleging 
that on 30-8-1937 some suit property had been 
purchased by him from I. M. Filose for a sum of 
Rs. 2.100/- and he requested the Court to allow 
him to be impleaded as an appellant. The 
plaintiff-respondent opposed this application but 
his objections having been overruled, Jeewanlal 
was ordered to be impleaded on 15-8-1946 as an 
appellant in addition to I. M. Filose. 

(2) Amir Mohammad, plaintiff, has now pre¬ 
ferred this appeal against the order dated lo-o- 
1946 of the appellate Court and Mr. Abdul Hafiz 
places reliance on ‘PHUL CHAND v. KHWAJA 
TAHER HUSSAIN'. AIR 1934 All 442 in support 
of the proposition that where the assignment in 
favour of the applicant has been made during 
the pendency of the suit in the Court below ana 
not during the pendency of the appeal th e appel¬ 
late Court has no jurisdiction under R. 10, O. L* 
to implead the applicant as a party to the a PP e ^ ] - 
The Allahabad case was followed by the Oudn 
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Thief Court in ‘In re: UMANATH BUX SINGH’, 
AIR 1936 Oudh 224, and the Madras, Patna and 
Lahore High Courts seem to hold the same 
views These decisions have been discussed and 
dissented from by the Nagpur High Court in 
«C WRIGHT NEVILLE v. E. H. FRESER’, AIR 
1944 Nag 137, and by the Lahore High Court in 
‘LAKSHMI NARAIN v. BABU’, AIR 1946 Lah 
33. 

I respectfully agree with these later decisions 
in holding that the words “appellant”, "respon- 
dent” and 'suit’ in R. 11 are not to be substituted 
for the words “plaintiff”, “defendant” and ‘ap¬ 
peal’ respectively as the learned Judges of the 
Allahabad High Court seemed to have thought 
in ‘AIR 1934 All 442.’ But the word "Plaintiff” 
used in O. 22, R. 11 has to be so read as to in¬ 
clude an ‘appellant’. Similarly the word ‘defen¬ 
dant’ has to include a ‘respondent’ and the word 
‘suit’ has to include an ‘appeal’. What R. 11 
read with R. 10 means is that in making R. 10 
applicable to appeals the word ‘suit’ in R. 10 
|should be read as including an "appeal” and not 
that the word ‘suit’ should be replaced by the 
word ‘appeal’. In other words, ‘suit’ should be 
read as ‘suit or appeal’. In this view of the 
matter, the appellate Court has jurisdiction to 
Implead an assignee as a party to the appeal 
even when the assignment was made in his 
favour during the pendency of the suit. 

(3) I may here also note that S. 359 of the 
Gwalior Civil Procedure Code is a translation 
of S. 372 of the old Code of 1877 which with 
slight modification is O. 22, R. 10 of the Code of 
1908. The words “either in addition to or in 
substitution for the person from whom it has 
passed, as the case may be” found in S. 372 are 
omitted in R. 10, O. 22 but are preserved in 

t S. 359 of the Gwalior Code. 

(4) I also agree with the view that the provi¬ 

sions in Rr. 10 and 11 do not make it incumbent 
lupon an assignee to make an application during 
the pendency of the suit or appeal. An assignee 
‘pendente lite’ is not bound to file an application 
if his interest is protected. It is only when he 
I • • • « | - . _ is in jeopardy and not 

likely to be protected by the assignor that it be¬ 
comes necessary for him to apply for leave to 
continue the suit or the appeal. 

(5) Jn the present case the ‘factum’ and the 
validity of the assignment had not been ques¬ 
tioned by the plaintiff and neither abnormal 
!aches nor ‘mala fides’ were apparent on the face 
of the record. The Court below under the cir¬ 
cumstances was fully clothed with jurisdiction 

by the respondent 

callpH flfr fnit, 1 d j° n — thm . k any interference is 
called for in the decision given. 

(6) I dismiss the appeal with costs. 

Appeal dismissed. 

_ # 

AIR 1952 MADHYA BHARAT 155 
(INDORE BENCH) 

HAUL, C. J. AND MEHTA, J. 

The°Sta?e mad Raffique ’ Accused-Appellant v. 
Criminal Appeal No. 1 of 1950, D/- 18-4-1950 

p C. (1898), Ss. 285, 537 - Two 
a.° f , asse sso« iU and not attending 
Tml Proceeding with help of re¬ 
maining assessors only — Validity of trial. 

w£p l oK f t . h ® four assessors in a trial two 

S e b fi S nHin^K * lUne * s and the Sessions 
g , finding that they had sufficient reason 


to remain absent, dispensed with their pre¬ 
sence and proceeded with the trial with the 
help of the remaining two assessors only, 
without taking any practicable steps to en¬ 
force their attendance. There was no pre¬ 
judice to the accused. 

‘Held’ that the defect in the trial did not 
affect its validity as the irregularity which 
had not in fact occasioned any failure of 
justice was curable under S. 537. (Para 4) 
Anno: Cr. P. C., S. 285, N. 4. 

(b) Penal Code (1860), S. 302 — Sentence — 
Brutal murder of innocent girl aged 3 years — 
Crime actuated by greed — Death penalty should 
be imposed. (Para 9) 

Anno: I. P. C., S. 302, N. 2. 

S. M. Samvatsar, for Appellant. P. R. Sherma, 
Govt. Advocate, for the State. 

MEHTA, J.: The accused appellant Moham¬ 
mad Raffique, son of Ghaseet Khan of Jaora was 
convicted under S. 302, I.P.C., and sentenced to 
transportation for life by the Sessions Judge 
Ratlam on 13-12-1949. The prosecution case is 
that accused Mohammad Raffique murdered a 
girl Memmona, aged 3 years on the 26th April 
1949. The occurrence took place at Jaora. The 
first information report was lodged by Noor- 
mohammad. father of Memmona on 26th April, 
1949 at about 9 P.M. Noor Mohammad went to 
the Police Station and reported that his daughter 
aged about 3 years who was wearing silver 
Kadas on feet and hands is missing and the 
Police should make efforts to find her out. 

Later on, Noor Mohammad at about 10, P.M., 
produced Naharkhan before the police and 
Naharkhan informed the police that he had seen 
Memmona, the missing girl, in the company of 
the accused at about 6-30 P. M. on 26th April 
1949. Acting on the basis of this information, 
the police apprehended the accused and the 
house of the accused was searched on 26th April 
at about 10 or 10-30 P. M. The girl was not 
found in the house of the accused. At about 11 
or 12 midnight the accused disclosed to the 
police that he knew the place where the body of 
Memmona was lying. It was lying in a well and 
he would point it out. The accused took the 
Panchas and the police along with him and he 
took them to a well which is near Kalali. As it 
was dark, with the help of kerosene light they 
found dead body floating on the water. The 
body was lifted out of the well and it was iden- 

N^hammad y °' dau Bhter of 

nolirl fh a t b t°h Ut l*, 30 A ; M \’ the accused told the 
P° kc ®. tl ? at ^e silver kadas of Memmona were 
k ® p * m his house and that he would point them 
™ . and Produce them. The accused took the 
pojice and Panchas to his house and produced 

fhp r ha°nHki Ve v T he kadas were tied in 

the handkerchief belonging to the accused and 

ihey were kept concealed behind a photo frame 
hanging on the wall. Articles P/2 & P/3 are the 
two silver kadas and Article P /4 

« m which they were tied. On these facts' 
he Session Wa j£S? ned 3I ? dw3s ™mmftted to 
as noted Sovety « 

ey? ) w I iin t e h s 1 ses Ca a S nd t, Jh re V° direct eviden ce o! 

three prominent incriminating SKUSS?" 

(1) The accuse was last seen in the company 
of the deceased Memmona at about *6 or 
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6-30 P.M. by Naharkhan & others on 26th 
April 1949. 

(2) The dead body of Memmona was shown 
by the accused. 

(3) The pair of silver kadas, articles P/2 & 
P/3 were recovered at the instance of the 
accused and from his house; and 

(4) The point No. 4 taken up by Mr. Samvat- 
sar, counsel for the accused at a later 
stage relates to contravention of S. 285. 
Criminal P.C. 

(4) I will dispose of point No. 4 first. The 
trial commenced on 11-11-1949 with four asses¬ 
sors to start with. On 14-11-1949 one Sultan 
Hamid, one of the assessors, sent a telegram 
stating “Detained by the Doctor. Regret unable 
to attend court”. The Sessions Judge passed 
order on the 15th November. 1949. dispensing 
the presence of Sultan Hamid on sufficient 
ground and hence the trial proceeded with the 
help of 3 assessors. From 15-11-1949 it was ad¬ 
journed to 12th December, 1949. On 12-12-1949. 
one Mulla Haiderali was not present. From the 
proceedings of the 12th December, it appears 
that Mulla Haiderali was ill and he remained 
absent. On 12th & 13th December, there were 
two assessors and the trial proceeded with the 
help of two assessors only. The two assessors 
gave their opinion that the accused is not guilty. 

Mr. Samvatsar contended that if during the 
course of trial with the aid of assessors, any 
assessor for sufficient cause is prevented from 
attending throughout the trial and absents him¬ 
self and it is not practicable to enforce his at¬ 
tendance, the trial shall proceed with the aid of 
other assessors but before proceeding with the 
trial with the remaining assessors, the court 
should ascertain whether the absence of asses¬ 
sors was due to sufficient cause. If the Sessions 
Judge proceeds with the trial without ascertain¬ 
ing whether his absence was due to sufficient 
cause and without taking steps practicable to en¬ 
force his attendance, the trial is vitiated. In this 
connection I may state that the Sessions Judge 
was satisfied that there was sufficient reason for 
the assessors to remain absent. Both Sultan 
Hamid and Haiderali were prevented from at¬ 
tending the court and, therefore, the Sessions 
Judge dispensed with their presence and pro¬ 
ceeded with the aid of remaining assessors. If 
the Sessions Judge did not take any practicable 
steps to enforce the attendance of the assessors 
and proceeded with the trial with the aid of 
remaining assessors, it has not prejudiced the 
accused and the defect in a trial did not affect 
its validity and the irregularity was curable 
under S. 537, Criminal P.C. because the irre¬ 
gularity had not in fact occasioned the failure 
of justice and that no such failure of justice has 
been shown. 

(5-8) (His Lordship then took up points 1 to 
3 and after discussing the evidence, continued as 
follows:) From the circumstantial evidence dis¬ 
cussed by me above, there appears to be no 
doubt in my mind that the accused murdered the 
unfortunate girl in order to rob her of the pair 
of silver kadas and I hold the accused guilty 
under S. 302. I.P.C. 

(9) It is a case of brutal murder of an inno¬ 
cent girl, aged 3 years and the crime was actua¬ 
ted by greed. It is a sordid brutal murder and 
the learned Sessions Judge should have imposed, 
in the circumstances of the case, death penalty. 
However, I would confirm the order of con¬ 
viction and sentence, and dismiss the appeal. 

(10) KAUL, C. J.: I agree with the conclu¬ 
sion arrived at by Mehta, J. and with the order 


proposed to be passed by him. The only reason 
why we refrain from issuing notice to the ac¬ 
cused for enhancement of sentence is that the 
matter is already one year old. 

(11) BY THE COURT’: The appeal is dis¬ 
missed. 

D.R.R. Appeal dismissed. 
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SHINDE AND A. H. KHAN, JJ. 

Naharkhan and another. Appellants v. Moham¬ 
mad Abdul Majidkhan and another, Respon¬ 
dents. 

Civil Special Appeal No. 8 of 1949, D/- 6-2- 
1952. 


(a) Limitation Act (1908), Arts. 115, 120 —Ap¬ 
plicability — Breach of contract to marry —Suit 
for return of ornaments and clothes given to 
girl — Limitation. 

A sued B for return of ornaments and 
clothes given by A to B whose daughter was 
engaged to be married to A’s son. B broke 
the contract by giving her in marriag^ to 
some other person. Suit was brought within 
3 years of the date of marriage. 

•Held’ (‘Per A. H. Khan, J.’): Though a 
betrothal is a contract, a suit for return of 
ornaments is one for return of species and 
cannot be treated as one for compensation 
for breach of contract. It is, therefore, 
governed not by Art. 115 but by Art. 120. 
AIR 1919 Lah 109 (1) Disting. (Para 2) 

(•Per Shinde. J’): Although the words 
‘return of ornaments’ have been used in the 
prayer, a joint relief has been claimed for 
ornaments, clothes and other expenses in¬ 
curred. Thus the relief claimed is for the 
price of ornaments and clothes and compen- 
sation for the expenses incurred. The suit is 
therefore clearly one for damages for breach 
of contract which is covered by Art. 115 ana 
being brought within three years of the date 
of marriage was within time. AIR 1919 Lah 
109 (1) Foil. (Paras 15, 16) 

Anno: Limitation Act, Art. 115, N. 15, 16 Art 
120. N. 2. 

(b) Limitation Act (1908), Arts. 48 and 49 — 
Applicability. 

•Per A. H. Khan, J.’: Article 49 and 
Article 48 must be read together in order to 
have a clear idea as to what the law is. 
Both the Articles apply # to*the suits in which 
relief is sought in respect of specific movable 
property. In addition they apply when the 
property is wrohgfully taken or wrongfully 
detained. Article 49 seems to refer to 
actions ex delicto, in other words, it applies 
to tortious actions. It does not apply where 
the suit is based on a breach of contract. 
AIR 1939 Nag 177, Rel. on. (Para 8) 

Anno: Lim. Act, Art. 48, N. 2, Art. 49, N. 2. 

S. D. Sanghi, for Appellants; Ahmad Khan, for 


Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 

(•19) AIR 1919 Lah 109 (1): (50 Ind Cas 735) 

5, t), 

C26) 49 Mad 468: (AIR 1926 Mad 615 FB) 9 
(’39) AIR 1939 Nag 177: (ILR (1939) Nag 498^ 
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A. H. KHAN J.: This is an appeal against the 
order of remand passed by Nasrat Mohammad 
Khan, J. of Jaora High Court on 31-7-1948. 

(2) The short facts of the case are that the 
plaintiffs brought a suit on 1-4-1945 against the 
defendants on the allegation that plaintiff, Abdul 
Majid’s son, Sharif Khan was engaged to be 
married to Must. Sugara, daughter of defendant 
No. 1. At the betrothal ceremony, some orna¬ 
ments and clothes were given by the plaintiff 

^to the defendant. But as the marriage could 
-not come off and the betrothal was cancelled, 
the plaintiffs filed the suit for the return of 
articles given on the occasion of betrothal. 

(3) The Trial Court, holding that the betro¬ 
thal was broken by the plaintiff, and that the 
suit was barred by time, dismissed it. In appeal, 
the District Judge of Jaora reversed the findings 
of the Trial Court and holding that the suit was 
within time, remanded it for the decision of 
other issues that had remained unsettled. 
Against this decision, the defendants went up in 
appeal, before the High Court of Jaora. The 
Single Bench of the Jaora High Court held that 
Article 120 and not Article 115, Limitation Act 
was applicable to the case and held the suit to 
be within time. According to Jaora High Court 
Rules, a further appeal is competent against the 
judgment of a Single Bench. Necessary per¬ 
mission having been obtained, the defendant has 
filed this appeal before us. 

(4) The question for our determination is 
whether the suit is or is not time barred. 

(5) The learned counsel for the appellant con¬ 
tends that Article 115 is applicable to this case. 
He argues that the betrothal is a contract and 
the breaking of it amounts to the breach of con- 

4 tract and that this suit should be treated as one 
for compensation. The period prescribed for 
filing a suit is 3 years from the time the con¬ 
tract is broken. The learned counsel has re- 

MS v - NARAIN SINGH ’' 

(6) In the first place, I do not agree that the 

^ Article 115 ' Limitation Act 
I hat a betrothal is a contract I agree. But on 
referring to the plaint of the case. I find that it 
is for the return of " WTOffr * fciR 

.” and ^ is obvious that a suit 

of the s P ecies cannot be treated 
** ® s™ 1 for compensation. I have carefully 
<ww'uV U *S5 h , MEWA SINGH v. NARAIN 
from*it thaMi 1919 ^ 109 ‘ lt does not a PPear 

appellant Lahore ™ hng does not hel P the 




actions. But in this case, the suit is based on 
a breach of contract and the question of an 
action based on tort does not arise. In ‘BULAK- 
HIDAS NARSINGDAS v. RADHAKISAN GOPI- 
KISAN\ AIR 1939 Nag 177, it is said Art. 49 
contemplates a case of a cause, of action arising 
ex delicto. If it is so (and this view finds sup¬ 
port elsewhere too) then there is no doubt that 
the present case is ex contractu and Article 49 
would not apply. 

(9) It has been observed in "VENKATA GURU- 
NADHA RAM SESHAYYA v. TRIPURISUN- 
DARI COTTON PRESS, BEZWADA\ 49 Mad 
4G8 (FB), that the Limitation Act is one of those 
unfortunate pieces of Indian legislation which, 
by trying to provide for everything conceivable, 
very often ends by leaving out cases of the most 
glaring description. To me it appears that it is 
precisely for cases such as the present one that 
the legislature in its wisdom enacted Article 120 
which is often spoken of as the Omnibus article’ 
It is common ground that the suit, if Art. 120 is 
applied is within time. 

.«. (1 i 0) .i In .the view that I take of the matter, I 
think the learned Judge of the Jaora High Court 
has rightly held that Article 120 of the 'Limi¬ 
tation Act applies to this case and there is no 

reason for any interference in the order of re¬ 
mand. 

(II) Appeal disallowed with costs. 

•J 12 \. shi ^DE J.: The question for eon- 
sideration in this appeal is what Article of the 
Limitation Act is attracted in this case. My 
learned brother Abdul Hakim Khan. J. is of the 
opinion that Article 120 which is generally rl 

this^ase aS I f?nH°? n i bUS Article is WteWe to 
this case. I find certain amount of difficulty in 

concurring with this view. Although I agree 

ZlM earned brother that the suit is not 

a a e grou T nds for Elding the same 

"fepaite iufiST “ m c ° ns,n,ln ed to write 

D . f - 13 ' T he fact® 0 f the case briefly are these 

cS'fo '£%■ StarinL. was e„; 

? T a ? ed to be 'parried to Mst. Sugara, daughter of 
Kaharkhan defendant No. I. At the time of 

alleges 3 that d hp n i*av* er occasions th e plaintiff 
alleges that he gave ornaments, clothes and 

svveetmeats worth Rs. 199/13/- and also incurred 

Rs 49-l2 e fi° US Hp e f Pe ?K eS v° the extent ot 
vf- , He further alleges that the defpn- 

t!f n cn br ° ke the contract and married Mst Sugara 

t ?. s ° n ?. e one else on 28th April 1942 On these 

^legations, the plaintiff seeks the following 

_ ^ aprara feitf grror 

^ S ^ 

W Nr *Y\ So 3TTo C qr 0 ^ 

I: ^ W* ww ^ , 

P»ta a i y Th? pVa'S a £?. Wroth.! was 

wS C apDli?able d t^^hi^ctse 11 ^ 0 ^* 3 ^ 0 " 
cision the LfendanS have filed g C $t that , de " 
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the plaint. Although in the prayer the plaintiff 

uses the words “ ^ « W* * ** ” (re- 

turn of ornaments and clothes) actually the 
plaintiff is not asking for the return of specific 
ornaments and clothes. He is actually asking 
for a decree for Rs. 249-9-6. If that were not so, 
the relief would have distinctly stated that in 
case the plaintiff fails to return the ornaments 
and clothes, their price may be allowed to the 
plaintiff. Besides the relief claims a decree not 
only for ornaments and clothes but also for other 
expenses incurred. These other expenses in¬ 
curred cannot be specifically decreed. Conse¬ 
quently. the relief cannot be for the return of 
the ornaments. Although the words ‘return of 
ornaments’ have been used in the prayer, a joint 
relief has been claimed for ornaments, clothes 
and other expenses incurred. There is no doubt, 
therefore, that the relief claimed is for the price 
of ornaments and clothes and compensation for 
the expenses incurred. 

(15) Moreover, the heading of the suit is as 
follows: 

^f ^Tq?frT 3 VRT OTU 

o 

This supports my view that the suit is not 
for the return of the specific ornaments and 
clothes. From the facts detailed in the plaint, 
it is clear to me that the suit is for damages for 
the breach of contract. Under S. 73. Contract 
Act. when a contract is broken the party who 
suffers by such breach is entitled to receive from 
the party who has broken the contract compensa¬ 
tion for any loss or damage caused to him there¬ 
by. which naturally arose in the usual course of 
things from such breach. This is precisely what 
the plaintiff is asking for. He alleges that as 
the defendant broke the contract of marriage he 
may be given damages caused to him by the loss 
of ornaments, clothes and other expenses in¬ 
curred in consideration of the marriage. The 
suit, in my opinion, therefore, is covered by 
Article 115. Limitation Act. I am supported in 
this view by the decision of the Lahore High 
Court reported in 'MEWA SINGH v. NARAIN 
SINGH’, AIR 1919 Lah 109 (1). 

(16) Even if Article 115 is applied to this case, 
the suit does not become time barred. In the 
case of Article 115, the period of limitation be¬ 
gins to run from the date the contract is broken. 
In para No. 4 of the plaint, it is stated that the 
defendant married his daughter to some one else 
on 28th April 1942. Evidently, therefore, the 
contract was broken on 28th April 1942. The 
suit was filed on 1-4-1945. As the suit is filed 
within three years from the date on which the 
contract was broken it is clearly within time. 

(17) For these reasons I see no reason to in¬ 

terfere with the order passed by the learned 
Judge of the Jaora High Court. . _ 

D r r, Appeal dismissed. 
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(GWALIOR BENCH) 

SHINDE, C. J. 

Jeetmal and others. Appellants v. Gendmal, 
Kesrimal and others, Respondents. 

Second Appeal No. 34 of 1949, D/- 7-4-1952. 
Civil P. C. (1908), O. 1, R. 8 — Suit by a few 
members — Majority objecting. 

There must be at least the Majority of the 
community with the plaintiffs before they 


can be allowed to sue in a representative 
capacity under O. 1, R. 8. Where it is alleged 
that the right of pre-emption accrues to the 
whole Porwal community, and there are 
about 30 members of the community and 20 
of them objected to the permission being 
given to the plaintiffs, they cannot be allow¬ 
ed to sue in a representative capacity as the 
majority of the community is against such 
a course of action: ‘Case law discussed.* 

(Para 2) j 

Anno: C. P. C.. O. 1, R. 8. N. 8. 

Sahasrabuddhe, for Appellants. Patankar and 
Misra, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’16) 40 Bom 158: (AIR 1916 Bom 261) 2 

(’21) AIR 1921 Mad 682: (64 Ind Cas 618) 2 

(’29) AIR 1929 Mad 44: (107 Ind Cas 789) 2 

(’48) AIR 1948 Mad 516: (1948-1 Mad L J 379) 2 
(’49) AIR 1949 Mad 653: (1949-1 Mad LJ 540) 

(’34) AIR 1934 Rang 347: (153 Ind Cas 539) 2 


JUDGMENT: This is plaintiffs* appeal 

against the judgment and decree of the District 
Judge. Shajalpur. One Chhotelal sold his house 
to a third party. The Porwal community of 
Shujalpur claimed a right of pre-emption. 
Seven persons joined together and filed a suit 
for pre-emption and also applied for permission 
under S. 27. Gwalior Civil P.C. equivalent to 
O. 1, R. 8. Civil P.C. to sue in a representative 
capacity. The trial court held that the plaintiffs 
are not entitled to file a suit in a representative 
capacity. As the plaintiffs refused to continue 
the suit in their personal capacity, the suit was 
dismissed. The same decree was affirmed by the 
District Judge. Hence the plaintiffs have filed 
this second appeal. 

(2) Mr. Sahasrabuddhe who appears for the 
appellants contends that as the act of the plain¬ 
tiffs is in the interest of the community, per¬ 
mission should be given to them to sue in a 
representative capacity. He further contends 
that ‘HARKISONDAS SHIVLAL v. CHHAGAN- 
LAL NARSIDAS*. 40 Bom 158, on which both 
the lower courts have relied, has not been 
followed in ‘ABDUL GHANI SAHIB v. SUBRA- 
MANIA CHETTIAR*. AIR 1929 Mad 44 and 
•MAHOMED HASSAN SAHIB v. PODANUR 
•SUNNATH JAMATH*, AIR 1948 Mad 516. 
O. 1, R. 8 runs thus: 

“Where there are numerous persons having 
the same interest in one suit, one or more 
of such persons may, with the permission or 
the court, sue or be sued, or may defend, in 
such suit, on behalf of or for the benefit or 
all persons so interested. But the Court shall 
in such case give, at the plaintiff’s expense, 
notice of the institution of the suit to all 
such persons either by personal service or, 
where from the number of persons or any 
other cause such service is not reasonably 
practicable, by public advertisement, as the 
court in each case may direct. 

There are thus two essentials which must 
be fulfilled before permission can be iv n 
under O. 1, R. 8. (1) The parties must be 
numerous; and (2) they must have the same 

interest in the suit. , 

In 40 Bom 158 Batchelor J., observed as foi 

1 "We have had a very careful argument fro® 
Mr. Desai on behalf of the plaintiff^appellants. 
but I am of opinion that this suit was mis 
conceived and must fail. As I have 
ihe nl.iintifTs purported to be suing on behall 
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of the whole Mojumpur section, or sub-caste, 
by virtue of O. 1, R. 8. But, it seems to me 
clear upon the very face of things that the 
plaintiffs could not, under O. 1, R. 8, sue on 
behalf of those numerous members of the 
Mojumpur section who admittedly were and 
are in diametrical opposition to them in this 
present controversy. In no sense could these 
persons be said, I think, to be represented by 
the plaintiffs in this suit. For, in nonsense 
could it be said, as the language of the Rule 
requires that they and the plaintiffs held the 
same interest in the suit and that the plain¬ 
tiffs in- bringing this suit were suing for or on 
behalf of these dissentient members.” 

‘AIR 1929 Mad. 44’ approved the view taken 
in ‘PERIYAVA NADAR v. NANA’, AIR 1921 
Mad 682. Napier J. in that case made the fol¬ 
lowing observations: 

“Where there are large communities, it is obvi¬ 
ous that there must undoubtedly be differ¬ 
ences of opinion; and if no suit can be brought 
by any member of a caste under O. 1, R. 8, 
unless they represent the view of every mem¬ 
ber of the community or of a majority whose 
view bind the whole, this rule is inapplicable 
to any suit brought to decide questions in 
issue between the members, and can only be 
availed of for the purpose of bringing suits on 
behalf of a community against a third party. 

I can only say that I have never heard this 
proposition put forward before us, as a 
ground of objection to suits which have been 
filed to ascertain the rights of members of 
the community inter se. The words are 
where there are numerous persons having 
the same interest in one suit one or more of 
such persons may, with the permission of the 

Court, sue . on behalf of all persons ... 

.so interested’. They are not ‘the same 

interest in the subject-matter of the suit’ and 
1 have always understood this rule to be ap¬ 
plicable to cases where one person seeks to 
represent a number of other persons who 
agree with him in the contention which he 
has raised in the suit as to the rights of the 
various members of the community.” 

This case was filed to ascertain certain rights 
,oi the members of the community inter se But 
the present case is quite different. In the pre¬ 
sent case, it is alleged that the right of pre-emp¬ 
tion accrues to the whole Porwal community. 
The question is whether a few mem- 

wtri f * the , com munity can be al- 
*° ,. sue m a representative capa¬ 
city when the majority of the community is 
ag a in s t such a course of action ‘AIR iQ 4 ft 

° n wl \ ic £ reliancehasbeenplaceiis 

KL 3 ca f t f ela ‘ in g to a dispute among the 

ThTfae's of hit J ? math of Podlnur. 

ine iacts of that case therefore, were differpnt 

from the facts of the present case dltferent 
. Jjj CHANDAPPA INDRA v JAOATapat a* 

R h< 8 WhM tion f u r 0 P er ation of O. 1, 

S fgg the'sameTnfer^t taKSStfib 

!h «vl 


plicity of suits. The sole criterion is whe¬ 
ther the plaintiff or plaintiffs are representa¬ 
tives of numerous persons having the same in¬ 
terest in one suit. In the present case, the 
mere fact that 12 members of the Sangham 
have appeared and filed affidavits dissociat¬ 
ing themselves from the petitioner's suit and 
strongly opposing him, would not per se de¬ 
prive the plaintiff of his right to file a repre¬ 
sentative suit.” 

In ‘PE TRUE MAUNG v. U THEY’, AIR 1934 
Rang 347 Mackney J. observed as follows: 
"Although four dissentient members of the 
society do not wish the suit to be brought 
they advance no valid reason why 
should not be brought. There 
is no doubt that the association is 
functioning and that the plaintiff-respondent 
has been authorised by a large majority of 
members to prosecute this suit. No doubt it 
is all very comfortable for the members of 
the society who have borrowed money there¬ 
from that they should not be sued for the re¬ 
turn of that money, but the majority of the 
members clearly have a right to sue for its 
return when they so desire.” 

These , tw ?. fusions clearly indicate that if 
he substantial majority of the members of a 
body are of one opinion an order may be made 
by the c °urt giving permission under O. 1, R. 8 

To h A S v?rH n h^^h 0511 ' 00 , 1 -" law ’ the contention put 
Rnfh »h« b i y ,he appellant cannot be accepted. 
®°' h . l ' e lower Courts have held that not only 
that it has not been proved that the majority of 

{J* n?ai V rfT''° mi ^ Unity is with the Plaintiffs but 
the plaintiffs witnesses have not even tried to 

j!° w many members of the community are 

r Jr nr J h ih P la ‘ ntlffs - 11 also appears from the 
record that there are about 30 members of the 

and 20 of them objected to the per¬ 
mission being given to the plaintiffs. In these 

STSSfi e TJ f the , extreme view express¬ 
ed b y their Lordships of the Bombay High 

H' n , 40 fi om. 158’ be not followed, the 
• a < ATn S ,n 3ppea * cannot succeed. As laid down 
in AIR 1949 Mad. 653’ and ‘AIR 1934 Rang 347 ’ 
there must be at least the majority of the com¬ 
munity with the plaintiffs before they can K 

unde? d O t0 l S R A*" a .^esentative ^gcity 

j-ajSt A assess 

is with the plaintiffs, the suit cannot succeed 7 
costs. ThC aPPeal iSl ,herefore - dismissed witlr 

Appeal dismissed. 
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Oppfnen^ Shila DeVi ' AppUcant v. Mannomal.. 
Civil Revn. No. 93 of 2005, D/- 14-2.1952 
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AIR 1937 Pat 357 and AIR 1945 Bom 386 
Ref. (Para 2) 

Anno: C. P. C., S. 115. N. 2. 13. 

(b) Civil P. C. (1908). O. 21, R. 103 — Suit 
based on different right and not on adverse 
order — Bar of — Limitation — Limitation Act 
(1903) Art. 11 A — Gwalior Limitation Act, 
Arts. 2(a), 30 and 56. 

If a suit is based on the adverse order 
passed under O. 21. R. 101. Civil P. C., then 
it. no doubt, has to be filed within or.e year 
which is the period prescribed by Article 
11 A. Indian Limitation Act (corresponding 
to Article 2(a) of the Gwalior Limitation 
Act). But a suit based on some other cause 
of action is not precluded by R. 103 of O. 21. 
(corresponding to S. 342(4), Gwalior Civil 
P. C.). AIR 1927 Bom 184; AIR 1946 Mad 
324 Rel. on. (Para 3) 

In execution of a decree for arrears of 
rent and ejectment, the decree-holder ob¬ 
tained possession of the house. An objec¬ 
tion under O. 21. R. 100, C. P. C. by a pur¬ 
chaser from the judgment-debtor was allow¬ 
ed. The decree-holder then filed a suit for 
declaration that the sale deed in favour of 
the objector was void and also for posses* 
sion of the house. 

‘Held* that O. 21. R. 103, C. P. C. was no 
bar to the suit and that it was governed by 
Art. 30 or 53. Gwalior Limitation Act. 

(Para 4) 

Anno: C. P. C.. O. 21. R. 103, N. 2. 5. 
Bbagwanswaroop and Anand Bihari Misra, 
for Applicant; Shivdayal, for Opponent. 
REFERENCES: Courtwar/Chronological/ Paras 
(’27) AIR 1927 Bom 184: (51 Bom 158) 3 

(’45) AIR 1945 Bom 386: (47 Bom LR 320) 2 

(’19) AIR 1919 Mad 796: (35 Mad L.T 251) 2 

(’30) A JR 1930 Mad 225(2): (196 Ind Cas 97) 

2 

(’46) AIR 1946 Mad 324: (1946-1 Mad LJ 104) 

3 

(’37) AIR 1937 Pat 357: (167 Ind Cas 492) 2 

ORDER: This is defendant’s revision against 
judgment and decree of the District Judge, 
Gwalior, who dismissing her appeal confirmed 
the decision of both the lower courts. The facts 
of the case briefly are as follows. One Kalyan 
executed a sale deed of a house in favour of 
Mannomal on 24-1-24. Kalyan executed a rent 
note and continued to live in the same house. 
As rent was not paid for considerable period, 
Mannomal filed a suit for ejectment and for 
arrears of rent. That suit was decreed on 

8- 5-31. During the pendency of the suit, Kalyan 
died. Hence Mannomal executed the decree 
against Mst. Sasso and obtained possession of 
the house. This house was sold by Mst. Sasso 
to Sushila Devi on 22-1-32. Sushila Devi filed 
an objection under S. 342, Gwalior Code of 
Civil Procedure corresponding to O. 21. R. 100 
of the Indian Civil Procedure Code. That ob¬ 
jection was upheld and Mst. Sushila Devi was 
put in possession of the house on 2-3-33. The 
decree-holder filed a revision petition in the 
Gwalior High Court, which was dismissed on 

9- 1-35. Hence Mannomal filed the present suit 
for a declaration that the sale deed of 22-1-32 
in favour of Sushila Devi is void and also for 
the possession of the house. That suit was de¬ 
creed bv all the lower courts. Hence the de¬ 
fendant has filed this revision. 

(2) The learned counsel for the apolicant has 
raised two points before me. The first is that 


the suit is time barred and the second is that 
a part of issue No. 1 (in respect of ownership) 
has been wrongly decided. The second point 
can be disposed of on a short ground that in 
a revision no objection can be raised regarding 
erroneous appreciation of evidence. It is not 
contended by the applicant that the lower courts 
have decided the question of ownership in 
favour of Kalyan without any evidence. But 
the contention of the applicant is that it is 
against the weight of evidence that Kalyan has 
been found to be the owner of the suit house. 
The question regarding appreciation of evidence 
cannot be raised in revision; because it is not 
a question which affects jurisdiction. In ‘APPU 
PILLAI v. NATARAJA PILLAR, AIR 1930 Mad 
225 (2). it has been held that in a suit in an 
election dispute High Court cannot interfere in 
revision with the lower court’s order on grounds 
which involve nothing more nor less than 
appreciation of evidence, and decide for itself 
on the question of fact, whether the votes were 
valid or not valid; the High Court has to con¬ 
fine itself to the question of jurisdiction only. 
Similar view was expressed in‘In re:KRISHNA- 
SWAMI IYER’. AIR 1919 Mad 796. In ‘GAYA 
PRASAD v. PARICHHAN SAHU\ AIR 1937 
Pat 357. Rowland, J. expressed the same view. 
In ‘SAVLARAM GANGARAM v. VISHWA- 
NATH ANANT’, AIR 1945 Bom 386. a Division 
Bench of the Bombay High Court held that a 
wrong decision by the lower court on a ques¬ 
tion e.g.. whether certain land, in fact, was sold 
or was wrongly sold which it had jurisdiction to 
decide, cannot bring the question within the 
scope of S. 115, Civil P.C. The question is now 
well settled that erroneous appreciation of evi¬ 
dence cannot be the ground for revision under 
S. 115. Civil P.C. The point raised by the appli¬ 
cant. therefore, cannot be considered. 

(3) Turning now to the first point, the con¬ 
tention of the applicant is that the suit should 
have been filed within one year from the date 
of the adverse order passed under O. 21, R. 101, 
Civil P.C. There is no doubt that R. 103 of 
O. 21 (corresponding to sub-section 4 of S. 342, 
Gwalior Code of Civil Procedure) expressly 
provides that subject to the result of any suit 
the order passed under R. 101 shall be con- 
clusive. But the suit contemplated by R. 103 
is a suit to establish the right to the present 
possession of the property. If that suit is not 
instituted within one year, which is the period 
of limitation prescribed, then the adverse order 
would no doubt be conclusive. But it does not 
bar a suit which the claimant institutes on a 
different cause of action. If a suit is based on 
the adverse order passed under R. 101, then it, 
no doubt, has to be filed within one year which 
is the period prescribed by Article 11 A. Indian 
T-imitation Act (corresponding to Article 2 (a). 
Gwalior Limitation Act.) But a suit based on 
some other cause of action is not precluded by 
R 103. Order 21. In ‘LAKSHMIPATHIRAJU v. 
VFNKATASWAMF. ATR 1946 Mad 324. it was 
held that if the title which was put forward as 
the basis of a suit was the same as the title 
which was nut forward in execution proceedings 
as the basis for an order in a party’s favour, 
then O. 21. R. 103 would he a bar; but not 
otherwise. In ‘RUKHMABAI DATUSA v. 
FAKTRSA HANMANTSA’, AIR 1927 Bom 184. 
a Division Bench of the Bombay High Court 
held as follows: 

“Where the basis of the claim in the suit is 

the same as that put forward in the miscel¬ 
laneous objection proceedings to the present 
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possession, Art. 11-A would apply; but where the basis 
of the claim in the suit is distinct and different and the 
jwssessicm olaimed is not present possession but only by 
way of consequential relief to the decree being set aside, 
the Article cannot apply.” 

[4] Examining now the present suit in the light 
[of this proposition, I find that the basis of the suit 
is entirely different from the basis of the claim 
put forward in the objection proceedings. In the 
objection proceedings Mannomal was executing his 
decree for ejectment. Basis of the claim put 
forward in the objection proceedings was the 
decree for ejectment and for arrears. In the 
present suit the plaintiff prays for a declaration 
that the sale-deed dated 21-1-1932 in favour of 
[Sushila Devi be declared to be void and inopera¬ 
tive; and as a consequential relief he prays for 
the possession of the house. Consequently R. 103, 
0 . 21 (corresponding to sub-s. 4 of S. 342, Gwalior 
Civil P. C.), is no bar to the present suit. The 
suit is governed by Art. 30 or 53, Gwalior Limita¬ 
tion Act. In both cases, the suit is within time. 
The contention raised by the applicant, therefore, 
cannot be accepted. 

(5] For the reasons given above, the revision is 
dismissed with costs. 

KS- Revision dismissed. 
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Stale v. Mangilal Shankarlal Jaiswal and 
another—Opponents. 

, Criminal Misc. Appln. No. 117 of 1951. D/- 10-3-1952. 

(a) Criminal P. C. (1898), Ss. 496 and 497 (1)_ 
Appears —Meaaing of—Anticipatory bail. 

The word "appals 11 ojourriug in Ss. 496 and 497 
admits of appearance through a counsel. An anticipatory 
bail can therefore be granted. Not only has theHioh 
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Order. —This is an application which is moved 
by the learned Government Advocate, for cancella¬ 
tion of a bail granted to the accused by the 
District Magistrate, Mandsaur, oil 5th July 1951, 
on the ground that the learned District Magis¬ 
trate granted an anticipatory bail which is not 
warranted by law. 

[2] Mr. Karanjkar counsel for the non-appli¬ 
cants lias filed a copy of an order of the Sessions 
Judge, Mandsaur, dated 2-11-51 which shows that 
both the non-applicants were released on bail 
after their appearance before the Sessions Judge. 
In view of this later order, it is argued that this 
application loses much of its force. But the point 
being one of general importance, I may state that 
in case No._lO.li of 2003, Criminal Revision Judi¬ 
cial Committee, Huzar Darbar Gwalior, reported 
in the Gwalior Law Reporter 340 of 2003, June 
1947, I had occasion to consider the proposition of 
an anticipatory bail and. after giving my reasons in 
detail, I came to the conclusion that it could bo 
granted. 1 adhere to the same view and do not 
consider that the order of the District Magistrate 
Mandsaur, can be challenged on the mere ground 
that ho granted the bail before the actual arrest 
of the accused. 

[3] It seems that the learned Government Ad- 
vocato requested the Hon'ble the Chief Justice 
(Mr. P. K. Kaul) now retired, to refer this ques¬ 
tion for the consideration of a Full Bench. But 
he did not do so, and, I am inclined to think that 
lie agreed with my views on the subject and in 
consequence considered it futile to refer it to a 

Full Bench, as requested by the learned Govern- 
inenfc Advocate. 

[4] I would like to refer to some of the consi¬ 
derations that prevailed with me, and, in so 
doing, I must recapitulate the reasons that led 
me to hold the view I did. 

[5] The entire question in fact turns upon the 

meaning of the word 'appears', occurring in 
Ss , 490 497, Criminal P. C., under chap. 39 . 

which deals princpally with provisions relating 
t°, to'l- These sections envisage four ways in 
which an accused conies before the Court and 
asks for a bail. The first is when an accused is 
arrestee the second when he is detained without 
warrant by Police, the third is when he is other- 
uiso brought before the Court, and the fourth is 
when he appears.” The three earlier ways pro 

£id”i„“ c,,lty: il is ll,e “»**- 

fel Now does the word ‘‘appear" mean that tlm 
accused should be present in the Court personally, 

That 1 1 a admi i °‘ l appea , rance trough a counsel? 
Tha the word appear’ is susceptible of both 

constructions is beyond the pale of controversy 

My contention is that wherever in the Criminal 

Procure Code, the personal appearance of the 

“ ^plied, the expression used is “per¬ 
sonal attendance, which occurs in Ss 
393, c™„a, P. 0. This ££££ 
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(furnishes a guide and clue as to which of the two 
I meanings is more apt. 

[7] It is sometimes said that a bail without 
personal appearance before the Court is unthink¬ 
able. That is a dogmatic assertion. A little 
reflection is needed and we find that under a 
bailable warrant, the accused is never brought 
before the Court and is let off on bail without 
making his personal appearance before the Court. 

[ 3 ] Section 497, Criminal P. C., underwent an 
amendment by S. 136, Criminal P. C., Amend¬ 
ment Act, 1923 (XVIII [18] of 1923) and though the 
change did not affect the word “appears", yet the 
amendment as a whole was regarded as the result 
of a liberalizing influence on the policy of the 
Legislature, and the effect is that the discretion 
of the Courts has become less fettered than before: 
In the matter of Xagendra Nath , 51 Cal. 402 
at p. 417. 

[9] In pursuance of this liberalised policy of 
law. and also having regard to the present demo¬ 
cratic set-up under the Constitution and its 
humane spirit, as distinguished from the beauro- 
cratic system that prevailed before, lot us pause 
and consider one aspect of the matter, which may 
conclusively settle the question. Those who have 
long experience of the law and the Law Courts 
realise that there are cases (however few and far 
between they may be) when the Police under the 
colour of its duty directs its energies towards 
harassment and persecution of a person, who 
ought to have been left alone. 

In such cases whatever the result may be (the 
person may be eventually discharged or acquitted) 
but the Police in the meantime does cause him 
indignity and hardship which cannot be adequately 
described. And it may be that a good and respect¬ 
able citizen is the object of this attention. If in 
such circumstances, or others like it, a person 
were to approach the Court, I conceive no harm 
if an anticipatory bail is allowed. In such cases, 
the attitude of the accused is that he avoids 
arrest and goes in hiding. The Police in such 
circumstances cannot arrest him. Now if the 
accused lias confidence in the Court, he applies 
for bail and says : 

“Sir I have no faith in the Police; they are against 
roe. Bat I have every confidence in the Court and I 
want to vindicate my honour. But the Police went to 
dash me to the ground.’* 

It is a known fact that once a man is in a Police 
lock-up, his subsequent acquittal does not make 
amends for the indignity suffered by him. 

[10] I may be pardoned for venturing to remark 
that the practice of anticipatory bail came to be 
established in Gwalior State with a population of 
40 lacs, in Samvat 1888 . It is now well-nigh a 
quarter of a century since it prevailed and during 
my 18 years’ experience as a Judge of the High 
Court in Gwalior, I did not come across a single 
instance where there was any harm as a result of 
establishing this practice. 


[llj It goes without saying that an anticipatory 
bail is applied for in very exceptional circums¬ 
tances. Invariably the Police succeeds in arresting 
the wanted man'. But in a few cases when he 
evades arrest, it is then and then alone that an 
application for anticipatory bail is made. 

[ 12 ] The bail in anticipation merely affords 
more convenience to the public and, of course, if 
the accused were in any way to abuse the privi- r 
lege the bail can always be cancelled. Thus I find 
that an anticipatory bail is not only in conformity 
with the liberalised policy of law, but is a measure 
which in no way obstructs the course of justice. 

[13] The learned Government Advocate has 
drawn my attention to the following cases: 
Emperor v. Abuhakar Muhamtned , A. I. R. 1941 
Sind 83, Mahomed Abbas v. The Grown , A. I. R. 
1950 Sind 19, Amirchand v. The Crown , A. I. R. 
1950 E. P.53 and Abiul Sattar v. The Crown , 

A. I. R. 1949 Lah. 51. 

In the first three cases, it has been held that no • 
anticipatory bail can be granted, while in the 
fourth case, a contrary view has been adopted. I 
have gone through all these cases. 

[ 14 ] I find that in Emperor v. Abuhakar Md. t 
A. I. R. 1941 Sind 83, Mahomed Abbas v. The 
Crown , A. I. R. 1950 Sind 19 and Amirchand v. 
The Crown , A. I. R. 1950 E. P. 53, the discussion 
has mainly centered round the point whether 
S. 493 has in any way enlarged the powers of the 
Sessions Court or the High Court so as to admit 
a person to bail, who has not been arrested. In 
Abdul Sattar v. The Crown, A. I. R. 1949 Lah, 51, 

I find support for my view, but my reasons are 
totally different from those that have been dis¬ 
cussed in the ruling. In fact, no High Court has 
considered the meaning of the word appears 
occurring in S. 497, Criminal P. C. and no argu¬ 
ments were addressed to their Lordships on the 
grounds that I have stated. Not only do I hold 
that the High Court has such powers, but I am 
also of the opinion that a Magistrate enjoys such 
powers too, and, can release a person on bail 
without his personal appearance before the Court. 

The reasons I have already stated in the earlier 
part of this judgment and it is unnecessary to 
cover the ground again. They have not been con¬ 
sidered so far, let alone their being dissented 
from. Most of these rulings have referred to Jai 
Ram v. Emperor , I. L. R. (1945) 26 Lah. 57, m 
which their Lordships of the Privy Council have 
been pleased to say that the High Court has no 
inherent powers, apart from those expressly gnen 
in the Criminal Procedure Code. In holding that 
an anticipatory bail can be granted, I have not 
sought any power from section 561-A, Criminal 
P. C., but I take my stand on the interpretation 
of the word ‘appears’ in S. 497 of the Code. All 
say is that the language employed by the Legis¬ 
lature is both exact and comprehensive and it 
calls for a careful appreciation for its due inter* 
pretation. 
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[ 15 ] It appears that one of the Judges in these 
rulings has realised the necessity of possessing 
such powers and Das C. J. in Amirchand v. The 
Croton, A. I. R. 1950 E. p. 53 at p. 56 lias 
observed: 

“I realise that some such power to grant anticipatory 
bail may be useful and even desirable, but the Court 
cannot arrogate to itself such power if the Legislature has 
not thought fit to give it to the Court.” 

This observation deplores the lack of such 
power, but I submit that the power is there; it 
lias to be discovered. 

[ 16 ] In the end I venture to suggest that mere 
precedents are not by themselves a sufficient guide, 
the wordings of the sections are to be examin¬ 
ed with thoroughness and, if on a reasonable con¬ 
struction, a more desirable and equitable view can 
be taken, I submit that it should be taken and 
mere technicalities should not be allowed to pre¬ 
vail. In the view that I have taken, no question 
of interpreting the word ‘bail' arises. The section 
referred to says that if an accused person appears, 
then the Court may if it thinks proper grant a 
bail. The question of his arrest or any restraint 
which he may be under, does not at all arise. 

[17] There are two cases which lend support to 
the conclusion I have ventured to arrive at. One 
is of Khwaja Nazir Ahmed, Cri. Misc. No. 592 of 
1942 (Lah.) in which Young C. J. of Lahore High 
Court, as fallback as 1943 granted an anticipatory 
bail. And the other case is reported in In re Johur 
Mull, 10 cal. w. N. 1093 in which Mitra J. of 
Calcutta took a similar view. The latter case is a 
Division Bench decision. 

[ 18 ] For reasons stated above, the application is 
rejected. 

B./V.R.B. Application dismissed. 
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Ramdas Bherudas — Applicant v. Blierudas 
Narsmghdas — Opponent. 

Criminal Revn. No. 79 of 1948, D/-10-11-1948 
Criminal P. C. (1898), S. 256 _ Right to cross. 
e ”™ ,n ? P rose eution witnesses after charge. 

The right of the accused to cross-examine theprosecu- 
Rihlflefter^the framing of charge is an indefea- 

thy«rfri?iri?.? 1, rt 0at0g, 7. fte “ CCU3ed the be nefit of 
this right vitiates the proceedings. f Par* ai 
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witnesses for the prosecution was wrongly shut out 
and that even on the evidence as it stands, no con¬ 
viction can be founded. 

[ 2 ] The complainant's case as stated in the com¬ 
plaint is that he and his wife Musammat Ganga 
were invited by the accused at the Nukta of his 
mother. There the accused prevailed on the com¬ 
plainant to let Ganga stay on for a week as his 
wife was in child-bed. The complainant went 
after a week to fetch Ganga but she was not there 
and on inquiry the accused told him that she had 
been sent to Dhar with one Goverdhan. Ganga- 
bai's mother lives with one Sunderlal, head 
Constable Police, at Dhar. Sunderlal told the com¬ 
plainant that the accused had left Gangabai with 
him for giving her away in Natra. The plea of the 
accused is that Gangabai returned, with her 
brother who had also come for the Nukta. 

[3] After the charge was framed the complainant 
was called upon to pay process for securing the 
attendance of his witnesses for cross-examination; 
and on his failure to do so, the learned Magistrate 
passed an order on 17-3-48 “ sfiTH 1% ffcrr srifTT t 
The learned Magistrate should have realised that 
he was by this order punishing the accused by 
deprivation of his right of cross-examination for 
the sin of the complainant. It is settled law that 
such a right is indefeasible, and omission to give 
the accused the benefit of this right vitiates the 
proceedings. I would refer in this connection to 
cases reported in Zamunia v. Ramtahal, 27 cal 
370 : (4 C. W. N. 469); Inder Rai v. Emperor, 37 
Cal. 236: (11 cri. L J. 128); Queen Empress v. Nasar - 
v £ njl ’ 2 Bom. L. R. 542; Ramchawlra Modak v 
Emperor, 5 Pat. 110 : (a. I. R. ( 13 ) 1926 Pat. 214 : 

27 Or. L. J. 499 ); Harlcishen Das v. Emperor, a.i.r 
( 24 ) 1937 ALL. 127 : (38 Cr. L. j. 361); Chint Ram 

J° r ’ A ' L R ' (18) 1931 Lah - 186: < 32 cr- L. j. 
1202 ) and Lockley v. Emperor , 43 Mad. 411: (a I R 

7) 1920 Mad. 201: 21 cr. L. j. 297). In this view 
the learned Magistrate erred in cancelling the 
cross-examination and the true consequence of the 
cancellation is to render the evidence incomplete 
and the conviction must be set aside. 

it^refore. examine the evidence as 
it is to decide whether I should remand the case 

There 18 no suggestion that the accused 
intended to cheat when he first asked the com 
plamant to let his wife stay behind, p. w. 2 Ram. 
das and P. w. 3 Bhagwandas state that Gangabai is 
tnally at Dhar with her mother, p w 4 Narsino 

te** !r at Dhar ■« 

±1went Wh hi. 


Wether to DUr Thesis , ™t& 
*“ 13 * fiMr mi the evidence Tit Ms 
todetafall ™ ‘ he ^ of Uie “«»ad 

O. M. J. . , 

Accused acquitted. 
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Chunnilal and others — Applicants v. Jenwar- 
das and another — Opponents. 

Civil Revn. No. 147 oi S. 2005, D/- 23-1-1952. 

Civil P. C. (1908), S. 11 — Suit against several de¬ 
fendants — Other defendants deriving title through 
first defendant — Appeal — First defendant not made 
party — Decision of lower Court in favour of defen¬ 
dant 1 operates as res judicata between plaintiff and 
other defendants also. 

.4 sued B’C and D for declaration that a sale deed by 
his brother B selling certain joint family property to C 
and D was void. Trial Court decreed the suit but the 
first appellate Court held the deed to be valid. Against 
this decision, *4 filed a second appeal making only C and 
D respondents: 

1 hid that the finding of the first appellate Court that 
the deed was valid was res judicata between A and B, 
who was not party to the second appeal. That finding 
carried with it also the finding that the deed was valid 
as between A and the purchasers C and D and became res 
judicata even in their case: A.I.R. 1927 P.C. 252, Rel. on. 

[Para 3] 

Anno. C. P. C , S 11, N. 116. 

Karkare, Kedarnath and Mungre — for Applicants : 


Krishnabahadur, Vidyasagar and Ab. Uafiz — for 
Opponents. 
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Order. — This is defendant’s application in re¬ 
vision against the decree of the District Judge, 
Guna. The short facts of the case are that one 
Jinwardas tiled a suit in the Court of the Pargana 
Judicial Officer Mungawali against Chhunilal, Hira- 
lal and Guljarilal on the allegation that Guljarilal 
who was his brother sold the house to Chhunilal 
and Hiralal by a sale deed dated 10-9-1935; that 
the house being a joint family property Guljarilal 
had no right to sell it; that the sale deed was 
without consideration and without any legal neces¬ 
sity. The plaintiff on these allegations prayed that 
the sale deed be declared to be void and possession 
he given to him. The trial Court decreed the suit. 
On appeal the District Sub-Judge held that the 
sale deed was valid and dismissed the suit of the 
plaintiff. Against this decree Jinwardas filed an 
appeal in the District Court against Chunilal and 
Hiralal. The District Judge reversing the decree 
of the District Sub-judge confirmed the decree of 
the trial Court. Against this judgment and decree 
Chunilal and Hiralal have tiled this revision. 

[ 2 ] The learned counsel for the applicant con¬ 
tends that in the appeal filed before the District 
Judge by Jinwardas, Guljarilal was not made a 
party. Consequently, the District Sub-Judge’s find¬ 
ing that the sale deed is valid has become res 
judicata, as between the plaintiff and Guljarilal. 
Therefore, this finding must also be considered to be 
res judicata a^ between the plaintiff and Chunilal 
and Hiralal w'.o are purchasers of the house from 
Guljarilal. This contention has great force. The 
fact that Guljarilal was not made a party in the 


District Judge's Court has not been disputed by the 
non-applicant. As far as Guljarilal is concerned 
therefore, the finding that the sale deed is valid 
has become final. The same finding, therefore, 
must be considered to be final between the plain, 
tiff and the purchasers from Guljarilal. In Choka - 
Inigam Chetty v. Singaram Cheity , a. i. r. 1925 
Rang. 10S their Lordships of the Rangoon High 
Court observed as follows : ^ 

“When the present appeals were argued, it was pointed 
out that the foundation of the title of all the defendants 
was the sale deed from the K. P. joint family to Bansilal 
Abirchand. It was pointed out that the decrees of the 
lower Courts declared this sale to be perfectly valid as 
between the plaintiff Bansilal Abirchand and the 
E. N. M. K. firm. This fiuding has been left unappeMd 
against by the omission of Bansilal Abirchand from the 
appeals; and it was contended that this made the point 
res judicata between the plaintiff and Bansilal Abir¬ 
chand. Hence, it would also be res judicata as between 
the plaintiff and the sub-purchaser from Bansilal Abir¬ 
chand. 

The point appears to be indisputable and the question 
aroseas to whether Bansilal Abirchand and theE. N.M.K. 
firm could be added as respondents in the present 
appeals." 

[3] The same case went to the Privy Council. 
Their Lordships of the Privy Council observed as 
follows : 

"The learned Judges state in their judgment that when 
the appeals came on for argument it was pointed oat 
that the foundation of all title of the defendants was 
the sale deed to the first defendant; that the decrees of 
the lower Court declared the sale deed to be perfectly 
valid as between the plaintiff and the defendant 1; that 
owing to the failure to make the defendant 1, a resjon- 
dent, there was no appeal from this findiog which had 
consequently become res judicata as between the plaintiff 
and the first defendant, and must also be regarded asre3 
judicata against the respondents, who claimed through 
the first defendant, or in other words, as it was put by the 
learned Judges at the end of the judgment, the finding 
that the sale to the first defendant was good, carried with 
it a Coding that it was also good as between the plaintiff 
and the purchasers from defendant 1. 

As regards this question, their Lordships agree with 
the learned Judges of the High Court that the plaintiff 
caunot be allowed in these appeals to question the 
validity of the sale to the first defendant or to set up in 
the first suit the benami character of the purchase by the 
E. X. M. K. firm from the first defendant so loug as the 
findings in favour of the first defendant and the E.N.M.K* 
firm stand, and are, therefore, of opinion that as regards 
this part of the case the plaintiff must fail unless defen¬ 
dant 1 and E. N. M. K. firm are made parties to tho 
appeal." Vide Chokalingam Chetty v. Seetliai Ache, A.I.»* 
1927 P. 0. 252 at p. 255. 

This authoritative decision of the Privy Council 
concludes the point at issue. As Guljarilal was not 
made a party in appeal before the District Judge, ^ 
finding of the District Sub-Judge that the sale 
deed is valid is res judicata as between the plain¬ 
tiff and Guljarilal. That finding carries with it a 
finding that it is valid as between the plaintiff and 
the purchasers from Guljarilal. In these circum¬ 
stances the contention raised by the applicant! 
must be upheld. 

[ 4 ] Accordingly, I allow this revision and setting 
aside the decree of the District Judge restore that 
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of the Distriot Sub-Judge. In the peculiar circu¬ 
mstances of this case, I order the parties to bear 
their own costs of this revision. 

B./D.R.R- Revision allowed . 
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(INDORE BENCH) 

Chaturvedi J. 

» Ratan Singh — Applicant v. Raghubir Singh 
—Opponent. 

Criminal Revn. No. 75 of 1951, D/- 17-4-1952. 

(a) Criminal P. C. (1898), Ss. 145 (6) and 439- 
Question as to which party is in possession on date 
of dispossession—Question is one of fact — Finding 
thereon will not be disturbed in revision. [Para 4] 

Anno. Cr.P. 0., S. 145, N. 25 &. 61, S. 439 N. 15 Pt. 1. 

(b) Criminal P. C. (1898), S. 145 (1) _ Preliminary 
order—Omission to clearly specify subject-matter of 
dispute—Effect. 

Where the party who is alleged to have dispossessed 
the other party to a proceeding under S. 145 knows very 
well the subject matter of the dispute, an omission to 
clearly specify it in the preliminary order is only a minor 
defect of procedure aDd can be ignored : A. I. R. 1920 
Cal. 344, Disting. ; 27 All. 296, Ref. [Para 5] 

(c) Criminal P. C. (1898), S. 145 (l)-‘*Parties con. 
cerned in such disputes”—Meaning. 

The words “the parlies concerned in such dispute” in 
S. 145 (1) must have been intended to extend to persons 
other than the actual disputants. [Para 6) 

Where one C could have been, but was not, made a 
party to the proceeding and she was the mother-in-law of 
one of the parties to the proceeding and was represented 
by him as her mukhtyar-am : 

Held that failure to add C as a party to the proceed¬ 
ings was not a serious matter when she was not concerned 
in the dispute likely to cause breach of peace and it could 
not be a ground for interference by the High Court, as 
the question was one of procedure by which tho jurisdic¬ 
tion of the Magistrate was not affected : A I. R. 1945 
Oudh 62 ; A.I.R. 1917 Pat. 435 and 30 Cal. 155 (F. B ), 
Rel ■ on ' [Para 6J 

Anno. Or. P. 0., 8.145, N. 19, pts. 4 to 7. 

( d) Criminal P. C. (1898). Ss. 145 (B) and 537- 
Non-publication of order-Effect. 

c ?, nduct f d in a manner expressly prohibited 
ftVq 7 °Jn d ° * then aloD f fche fcrial wiU be Elated and 

«a ara?.* i.v* 927 P - °- u ssj 

“ ature 1 . ikeI { t0 in breaches of the peace 

enac fte o h nlv“n‘ D ^ with whioh the section 
enacted, the only prooedure expressly prohibited by the 

Oodo is when the Magistrate initiates proceedings under 

8. 145 without coming to a conclusion whether a dispute 

r^ulTinft fre U “ d 1 ue8tion e ™ts which is likely to 

hdd hit ?f fcV he cannof . therefore, be 

field that if the notice is not published-in the manner 

Smta 8, . 146 . (8J thc Magistrate loses his jurisdic- 

Tho n„ Md Iv l0 3 U ' t7 ,nt0 the lotion of possession 

matter of P tv. b 'S- t10 ^ ° f the order at or near thesubject- 

SH?.? v dl o pUt ® 18 an 'regularity by reason of 

aS'£l». 0BUrt Ca “ S6t aside tbe P roc eediDgs only 

If obiMtil tn “ Dy *"£>•. been P^jadiced thereby 
been^ to theWpubhcation of the order has not 

tWmm that “ rhW f St T v Can 3afe ‘y be Interred 

nj l 3 ’ ‘‘ "■ 15 ’ Pte ' 1 “> * 


(e) Criminal P. C. (1898), S. 145 (4)-“Then"— 
Word applies to time or order of Magistrate’s pro¬ 
ceedings. 

The word “then” applies only to the time or order of 
the Magistrate's proceedings and was not intended to 
deprive him of jurisdiction, if the notice had Dot been 
duly published. [Para 11] 

Anno. Or. P. C., 8. 145, N. 28 , 

S. D. Sanghi—for Applicant ; Balwant Singh — for 
Opponent. 

REFERENCES : Courtwar/ Chronological/ Paras 

('02) 25 Mad. 61 : 28 Ind. App. 257 P. C. 8, 9 

(’27) 54 Ind. App. 96 : 6-Rang. 53 : A.I.R. 1927 P.C. 44 : 

(28 Cri. L. J. 259) 6, 9 

(’47) A.I R. 1947 P. C. 67 : (48 Cr. L. J. 533) 9 

(’05) 27 All. 296 : (1904 All. W. N. 234) 5 

(’33) 55 All. 301 : (A. I. R. 1933 All. 264 : 34 Cr. L. J. 

414 F. B.) 9 

(’03) 30 Cal. 155 : (6 Cal. W. N. 737 F. B.) 6 

(’06) 33 Cal. 64 : 12 Cr. L. J. 618) 7 

(’20) 24 Cal. W. N. 621 : 21 Cr. L J. 593 : 57 Ind. Cas. 

161 ; (A.I.R. 1920 Cal. 344) 5 

(’17) A.I.R. 1917 Lah. 35 (1) : (18 Cr. L. J. 633) 7 

(’38) A.I.R. 1938 Lah. 345 : (39 Cr. L. J. 702) 7 

(’45) A I.R. 1945 Oudh 62 : (1944 Oudh W. N. 479) 6 

(’17) A.I.R. 1917 Pat. 435 : (18 Cr. L. J. 692) 6 

Order.— This revision application arises out of 
proceedings under S. 145, Criminal P. C. The 
short facts of tho case are that one Raghubir 
Singh who is the non-applicant in this case made 
an application to the Court of Sub-Divisional 
Magistrate, First Class, Neemuch, against tho 
petitioner Ratan Singh alleging that a plot of land 
behind his house No. 962 in Neemuch city was in 
his possession but he had been dispossessed by tho 
petitioner Ratan Singh on 9-7-1950. This disixisses- 
sion was caused by storing some stones and bricks 
near the back-door of tbe said house No. 962 and 
it was alleged that there was likelihood of breach 
of peace. The Magistrate after the examination of 
complainant passed a preliminary order lidding 
that a dispute existed which might cause breach 
of peace. After recording the evidence adduced by 
the parties, the learned Magistrate came to the 
conclusion that the complainant had been in posses¬ 
sion of the piece of land in dispute and was wrongly 
dispossessed by the petitioner. 

[ 2 ] He, therefore, declared under sub-cl. (6) of 
S. 145 that the complainant was entitled to posses¬ 
sion of the disputed land until he was evicted there¬ 
from in due course of law. He also passed an 
order forbidding all disturbance of such possession 
until such eviction and directed that the posses¬ 
sion of the complainant be restored to him. 

[3] The petitioner went in revision against this 
order to the Court of Additional District Magis¬ 
trate. But his revision was dismissed. He now 
comes to this Court and asks me to revise the 
orders of the Courts below. 

. [4] The question whether Raghubir Singh was 
in possession of the piece of land in dispute or 
whether Ratan Singh was in possession of it, on 
9th July 1950, is a question of fact and a Court of 
revision cannot disturb findings of fact. Iu this 
v ,e V°f tb 0 matter, there is not much substance 
m this application and I should have straightway 
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dismissed this revision petition. Mr. Sanghi. learn¬ 
ed counsel for .the petitioner, however, kings to 
my notice certain irregularities which, according to 
him, go tathe root of the case, and on thebasisof 
these irregularities Mr. Sanghi contends that the 
orders of the Courts below should be set aside. 

[o] The first irregularity according to the learn¬ 
ed counsel is in the preliminary order passed in 
the case and Mr. Sanghi contends that it was bad 
in law as the property in dispute was not therein 
properly specified and described. Reliance is plac¬ 
ed on In re petition of T. A. Martin* 1 27 ALL. 296. 
The preliminary order passed in that case by the 
Magistrate gave no information as to the subject 
of the dispute and it left the persons to whom 
the notice was ordered to be issued quite in the 
dark as to the property in regard to which they 
had to set forth their respective claims. The 
Allahabad High Court (Banerji J.) in that case 
held that inadequacy of such order gave the High 
Court jurisdiction to interfere and the order of 
the Magistrate was set aside. In another case 
Shiv Nnrain v. Satish Chandra , 24 Cal. W. N. 
G2l :21 cr. L. J. 593i :57 Ind. cas, 161, a Division 
Bench of the Calcutta High Court observed that 
in drawing up a preliminary order in a proceed¬ 
ing, under S. 145 the subject-matter of the dispute 
should be clearly specified and an omission to do 
so amounts to a serious defect. 

In this case, the dispute related to 300 biglms 
of land but it was not certaiu whether this laud 
was in Mouza Jatrasindhe or in Rafaitpore. The 
Magistrate in his preliminary order had referred 
only to 300 biglms of land in Mouza Jatrasindhe’’ 
and under these circumstances, the observations 
of the Calcutta High Court were quite justifiable. 
The facts of that case however do not apply to 
the present case. Here, the only dispute related 
to a piece of laud behind the complainant’s house 
and the present petitioner Ratan Singh to whom 
notice was issued knew very well the subject- 
matter of the dispute and was not left in the dark 
as to the property in regard to which he was to 
set forth his claim. In my opinion, where the ac¬ 
cused knew very well the subject-matter of the 
dispute an omission to clearly specify it in the 
preliminary order is only a minor defect of proce¬ 
dure and can be ignored. 

[G] The next irregularity pointed out by Mr. 
Sanghi is that a notice was not issued to 
Chaturibai who was interested as a claimant 
to the property in dispute. According to Mr. 
Sanghi, she ought to have been added as a 
party to the proceedings and a notice ought to 
have been issued to her under sub-cl. (l) of 
S. 145, Criminal P. C., which lays down that 
the magistrate, if satisfied that a dispute likely 
to cause a breach of peace exists concerning any 
land etc., within the local limits of his jurisdic¬ 
tion, shall make an order in writing and require 
the persons concerned in such dispute to attend 
his Court in person or by pleader. The question is 


what is the meaning of “the parties concerned in 
such dispute”? The whole S. 145 may be refer¬ 
red to in this connection. It may be noted that 
sub-s. 3 requires the publication of the order at or 
near the subject of dispute; which is intended to 
serve as a general notice to all persons interested; 
sub-s. 5 then allows any person interested, other 
than the parties expressly required to attend, to 
intervene and show that there is no real dispute 
existing; and sub-s. 7 evidently contemplates the 
substitution of legal representatives of deceased 
parties. 

It appears to me on a consideration of these 
sub-sections and of the language used therein that 
the words “the parties concerned in such dispute” 
must have been intended to extend to persons, 
other than the actual disputants; and Chaturibail 
could have been made a party to the proceedings; 
but considering that she is the mother-in-law of 
the petitioner Ratan Singh and was represented 
by the petitioner, as her Mukhtyar-am, failure to 
add Chaturibai as a party to the proceedings 
under S. 145 is not a serious matter when she was 
not concerned in the dispute likely to cause breach 
of peace and, in my opinion, it cannot be a 
ground for interference by this Court. I am forti¬ 
fied in this view by Bisram v. Kainta Prasad , 
A. I. R. 1945 oudh 62 and Mukhal Singh v. Bam- 
saroop Singh , A. I. R. 1917 pat. 435. Apart from 
other considerations, I respectfully concur in the 
following observations of Hill J. in the Five Judges 
Full Bench decision in Krishna Kainini v. Abdul 
Jubbar , 30 cal. 155 : 

“A Magistrate would no doubt be acting without 
jurisdiction, if he entered upon his inquiry without 
having issued the orders contemplated by cl. 1 of the 
section. Bat questions of whether A ought to have been 
added as being a person likely to be affected by tbe 
proceeding, or B omitted as not being concerned in it, 
or whether C was added at too late a stage, and sac 
like, are questions of procedure by which tbe jurisdic¬ 
tion of the Magistrate is not affected.” 

[7] Mr. Sanghi then invites my attention to 
the wording of S. 145, Criminal P. C., which afte* 
providing in cl. (l) how the initial order is to be 
drawn up and what it is to contain, lays down, m 
cl. (3) that a copy of the order shall be served 
upon such person or persons as the Magistrate 
may direct, and that at least one copy shall be 
published by being allixed to some conspicuous 
place at or near the subject of dispute. This is 
followed by cl. (4), which lays down that the 
Magistrate shall then enquire into the question ot 
possession of the subject-matter of the dispu e - 
Mr. Sanghi contends that the words “at least one 
copy shall be published" impose a duty on the 
Court and must be taken to be mandatory. W 
relies upon p. 378 para. 3 of Maxwell on Inter¬ 
pretation of Statutes (1946 edition). He is of opu- 
ion that the publication of the notice on the 
land in dispute under cl. 3 is a condition prece¬ 
dent to the holding of an inquiry under cl. 4 and 
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that such non-publication of the order takes away 
the jurisdiction of the Court. 

There is no doubt there aro certain observa¬ 
tions in Chanan Singh v. Emperor, A. I. R. 1938 
Lah. 915 which lend some support to the conten¬ 
tion of Mr. Sanghi; but I am disposed to agree 
with the views of Chevis J. in Nur Baksh v. 
Emperor, A. I. R. 1917 Lah. 35 (l) that the omis¬ 
sion to serve a copy of the order on the parties as 
N required by S. 145 sub-cl. 3 does not necessarily 
invalidate proceedings if no prejudice has been 
caused to the accused by it. The same view had 
been held in Sukhlal Sheikh v. Tara Ghand, 33 
Cal. 63 where a Full Bench of five Judges came 
to the conclusion that the provisions as to the 
publication of the copy of the order in S. 145 (3) 
relate to a matter of procedure only and not of 
jurisdiction; and that if cl. (l) of S. 145 has been 
complied with the Magistrate has jurisdiction to 
deal with the case and the mere fact that he 
omitted to have a copy of such order published 
by affixing it to some conspicuous place at or near 
the subject of dispute does not deprive him of 
jurisdiction but is only an irregularity in his 
procedure. 

Ghose J. who expressed the minority opinion 
Held the view that the Magistrate acquires juris¬ 
diction when the conditions of cl. (l) have been 
fulfilled; els. 3 and 4 lay down the procedure by 
which the jurisdiction is to be exercised, but the 
procedure prescribed is mandatory and not simply 
* directory. When a Magistrate fails to comply 
with cl. 3 he does not act without jurisdiction, 
but illegally in the exercise of his jurisdiction and 
the High Court has the power to interfere. But, 
such non-compliance is not an illegality unless 
some prejudice to any party has been thereby 
occasioned. 

[8] I agree with Mr. Sanghi that sub-cl. (3) of 
S. 145, lays down a mandatory provision but I am 
also of the opinion that the breach of a mandatory 
provision of the Criminal Procedure Code does 
not vitiate the whole trial or proceedings. In 
Abdul Rahaman v. Emperor, 54 ind. App. 96 : 5 
Raug. 53 : A. I. R. 1927 P. c, 44 a mandatory pro¬ 
vision of the Code i. e., provision of S. 360 had 
been broken. But their Lordships held that it was 
merely an irregularity which was ourable under 
S. 637 of the Code, as no failure of justice had 
been occasioned and the accused had not been in 
any way prejudiced. 

Their Lordships distinguished that case from 
the case of Subruhmania Ayyar v. Emperor, 25 
Mad. 61 : 28 Ind. App. 257 (p. c) where the trial of 
a man, on charges of extortion in which forty-one 
criminal acts extending over a period of two years 
were brought against him in contravention of a 
section of the Code which provides that a man 
can only be tried for three offences and these 
committed within a period of twelve months, was 
held bad and the conviction was quashed because 
the provision of S. 537 did not cure it. Thoir 


Lordships pointed out that the procedure adopted 
in Subrahmania Ayyer's case, was one which 
the Code had positively prohibited, and that it 
was possible that it might have worked actual 
injustice to the accused. 

[9] It has been pointed out in several cases (e.g. 
Eapurchand v. Suraj Prasad, 55 ALL 301 F.B. at 
p. 312) that although in Subrahmania's case, 
which was decided in 1901, their Lordships of the 
Privy Council drew this distinction between an 
“illegality” and "irregularity” in the latter case 
Abdul Rahaman v. Emperor, (A.I.R. 1927 P. C. 44), 
no such distinction was referred to and the Legis¬ 
lature thereafter did not introduce the word 
‘illegality' in S. 537 or anywhere else in the 
Code although the section was amended after 1901. 
In Kottaya v. Emperor, A. I. R. 1947 1 *. c. 67 the 
Judicial Committee held that when a trial is con¬ 
ducted in a manner different from the one pro¬ 
scribed by the Code as in Subrahmania's case, 28 
Ind. App. 257, the trial is bad, and no question of 
curing an irregularity arises, but, if the trial is 
conducted substantially in a manner prescribed by 
the Code, but some irregularity occurs in the 
course of such conduct the irrregulnrity can be 
cured under S. 537, and nonetheless so because 
the irregularity involves, as must nearly always 
be the case, a breach of ono or more of the very 
comprehensive provisions of the Code. 

Their Lordships further observed in this case 
that the distinction drawn in many cases of India 
between an ‘illegality’ and an ‘irregularity’ is 
one of degree rather than of kind. In this case 
their Lordships held the trial to bo valid not¬ 
withstanding the breach of a mandatory provision 
in S. 162. 

[10] From a perusal of the three decisions of 
their Lordships of the Judicial Committee referred 
to above it is quite clear that if a trial is conduct¬ 
ed in a manner expressly prohibited by the Code 
then alone the trial will be vitiated and S. 537 will 
not cure it. In construing sub-cl. 3 of S. 145 we 
have, however, to bear in mind the purpose with 
which this section was enacted. Its object is clearly 
to bring to an end by a summary process disputes 
relating to land, etc., which are in their nature 
likely to end in breaches of the peace. Consider¬ 
ing the main object with which the section was 
enacted the only procedure expressly prohibited 
by the Code is when the Magistrate initiates pro¬ 
ceedings under S. 145 without coming to a con¬ 
clusion whether a dispute concerning the land in 
question exists which is likely to result in a 
breach of tho peace. 

fcher f° re seems to be improper to lean too 
much in attempting to construe the section upon 
analogies derived from suits and other civil 
proceedings, the results of which are very different 
from those of proceedings under s. 145 . Clause 3 
piovides for the publication of a copy of the 
order m a conspicuous place at or near the 
subject-matter of dispute, probably with the 
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intention of guarding against collusive proceed- the necessity of a strict compliance with Sub-s. ( 3 ) 
ini's, as well as to srive to anv one interested, of S. 145. Criminal P. C. 


who may through an oversight or otherwise not 
have received a summons, an opportunity of 
coming with bis claim, and also to notify general¬ 
ly to all persons in the locality that a proceeding 
(under the section has been set on foot. 1 am 
therefore unable to hold that if the notice is not 
published in the manner prescribed, the Magis¬ 
trate loses his jurisdiction to hold an inquiry into 
the question of possession. In my opinion, the 
non-publication of the order at or near the subject 
matter of the dispute is an irregularity by reason 
of which this Court can set aside the proceedings 
Jonly if it is shown that any party lias been pre¬ 
judiced thereby. 

Clearly S. 537, Criminal P. C. cures the defect 

pointed out by learned counsel for the petitioner. 

That section refers to anv error, omission, or 

• 

irregularity, in any proclamation, order, or judg¬ 
ment, before, or during trial, or any inquiry or 
other proceedings under the Criminal Procedure 
Code, and definitely states that unless any such 
error, omission, or irregularity has occasioned a 
failure of justice no finding, sentence or order can 
be altered or reversed on appeal or revision. In 
the Explanation appended to that section it is 
enacted that in determining whether any error, 
omission, or irregularity in any proceedings under 
this Code has occasioned a failure of justice, the 
Court shall have regard to the fact whether the 
objection could or should have been raised at an 
earlier stage in the proceedings. 

It is admitted that no such objection was raised 
by the petitioner during the time the proceedings 
were going on before the Magistrate. It can safely 
be inferred therefrom that the petitioner had not 
been prejudiced in any manner. It is admitted 
that the property in dispute is situated within the 
local jurisdiction of the Magistrate; it is also con¬ 
ceded that the initial order was notified to Ratan 
Singh, the petitioner, who was intended to be 
affected by the proceedings; and it is not question¬ 
ed that the Magistrate was competent to initate 
and carry on proceedings under S. 145, Criminal 
P. C. All the elements necessary to make an 
order under cl. G of S. 145 consequently existed 
and the Magistrate was competent to pass the 
order which he subsequently passed. 

[ll] Much reliance has been placed by the 
.learned counsel for the petitioner upon the word 
‘'then*' in Sub-s. 4. But this word applies only to 
the time or order of the Magistrate’s proceedings 
and was not intended to deprive him of jurisdic¬ 
tion, if the notice had not been duly published. 
That being so, any omission of the nature indicat¬ 
ed by the learned counsel for the petitioner in his 
arguments will not be sufficient to vitiate these 
proceedings; and I am of opinion that this Court 
ought not to interfere with the decision of the 
learned Magistrate in this case; though at the 
same time I desire to impress upon the Magistrate 


[ 1 * 2 ] With these remarks I dismiss the revision. 
B. Y.R.B. Revision dismissed. 
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A. H. Khan J. 

Chajulal—Appellant v. Gokul and another — ** 
Respondents . 

Second Appeal No. 57 of 1950, D/-28-2-1952. 

(a) Specific Relief Act (1877), Ss. 39 & 40—Reason¬ 
able apprehension of serious injury — Evidence Act 
(1872), S. 13. 

The plaintiff owned a house. Hi9 neighbour (defen¬ 
dant 1) mortgaged his house with possession to defen¬ 
dant 2. The plaintiff alleged that the mortgagor had 
wrongly stated the following facts in the mortgage deed:(l) 
that the middle wall was of exclusive ownership of defen¬ 
dant 1. In fact, it was a common wall and belonged to 
both; (2) that the drain-water from the house, that was 
mortgaged, flowed through the house of the plaintiff; (3) 
that defendant 1 had a right of way for the sweeper to go 
through the courtyard of the plaintiff’s house. It was 
stated that the above recitals in the mortgage deed were 
likely to prejudice him in the future, and because they 
infringed upon his rights, they should be cancelled: 

Held , that the recitals in the deed, if wrong, weremost 
annoying and could cause apprehension which would not 
be without rhyme and reasou A person may regard a 
threat, consisting of the loss of the amenities of his 
house, as quite a serious matter. Looked at from this 
joint, the plaintiff had a reasonable apprehension that 
seriou® injury might accrue to him and he was justified 
in in:-tituting the proceedings he had taken. The plaintiff A 
could bring a suit of the nature he had filed. Case laic 
discussed. [Paras 9,15] 

Anno. S. R. Act. S. 59, X. 2; S. 10, X. 1; Evidence Act, 

S. 13, N. 1,12. 

(b) Civil P. C. (1908), S. 100 & O. 41, R. 25-Appel- 
late Court not deciding other questions of facts 
agitated in appeal before it—High Court in second 
appeal would not go into these questions — Case 
should be remanded. [Para 16} 

Anco. C. P. C., S. 100, X. 11; O. 41, R. 25, X. 11. 

Vaidya D. P.—Jor Appellant; Hevadiar—for Bespm- 
dents . 

REFEREXCES: Courtwar/Chrouological Paras. 

(1885) 11 Cal. 301: (12 Ind. App. 23 P. C.) H 

(’38) A. I. R. 1938 Bom. 37: (174 Ind. Cas. 24). 10 

(•81) 6 Cal. 171: (6 Cal. L. R. 439). H 

(*27) 31 Cal. W. N. 32: (A. I. R. 1927 Cal. 1). } 4 

(’28) 55 Cal. 355: (A. I. R. 1928 Cal. 315). 14 

( f 93) 16 Mad. 194. \\ 

(•36) A I. R 1936 Pat. 543: (15 Pat. 260). 12 

(•39) A.I.R. 1939 Rang. 332: (183 Ind Cas. 746 F B).^ ^ 

Judgment.—This second appeal arises out of a 
suit brought by the plaintiff for the cancellation ^ 
of a part of mortgage deed and allowing the re¬ 
sidue to stand. The trial Court (Munsift Court, 
Khargone) decreed the suit, but on appeal, the 
District Judge of Mandleshwar in civil Appea 
No. 32 of 1949, non-suited the plaintiff on the 
ground that such a suit could not be maintained. 

[ 2 ] The facts in short are that the plaintiff 
Chajulal owns a house No. 272 in Kalali Mohalla 
Khargone. His neighbour Hiralal (defendant 1) 
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mortgaged his house No. 271 with possession to 
Goknl s/o Sitaram, who is defendant 2 in this case. 
The plaintiff alleges that Hiralal, the mortgagor 
has wrongly stated the following facts in the 
mortgage-deed: (l) That the middle wall is of ex¬ 
clusive ownership of Hiralal defendant 1 . In fact 
it is a common wall and belongs to both. (2) That 
the drain-water from the house, that is mortgag¬ 
ed, flows through the house of the plaintiff. (3) 
That Hiralal has a right of way for the sweeper 
to go through the court-yard of the plaintiff's house. 

[3] It is stated that the above recitals in the 
mortgage-deed are likely to prejudice him in the 
future, and, because they infringe upon his rights, 
they should be cancelled. 

[4] The trial Court, as already stated had de¬ 
creed the suit, but the learned District Judge of 
Mandleshwar held that this could not be treated 
as a suit under S. 39, Specific Belief Act, nor one 
under s. 31, Specific Relief Act and that the suit 
as it is, is not maintainable. 

[5] The learned counsel for the appellant con¬ 
tends that S. 31, Specific Belief Act does not apply 
to this suit and that he had not brought the suit 
under that section. He says this must be treated 
as falling within the orbit of Ss. 39 and 4ft, Speci¬ 
fic Belief Act. 

[G] While s. 39, Specific Belief Act, deals with 
the cancellation of a document, S. 40 of the Act, 
further provides for cancellation in part only, so 
that the residue may stand. It may be said that 
after enacting S. 39, it was not necessary to add 
S. 40, because when the Court is eni])o'wered to 
cancel the whole of an instrument, it implies, 
that power to cancel a document in part is also 
there. It is a well known mathematical proposi¬ 
tion, no less true in other spheres too, that the 
whole includes a part as well. 

p Both these sections (Ss. 39 and 40 , Specific 
Relief Act), are based on the principle of protec¬ 
tive and preventive justice. It may be that a per- 
son is afraid that au instrument, the cancellation 
of which he seeks, may be used against him when 
evidence to impeach it may be lost or it 

may involve him in some future litigation, when 

the fac s may no longer be capable of proof or 
when their proof may become obscure by lapse of 
time. To prevent future mischief, and the conse¬ 
quent injustice the Courts of Equity have inter- 
posed in such instances. 

(8) Before S. 39, Specific Relief Act, can be 
in\oked, the plaintiff must show that there is a 
reasonable apprehension that if the instrument is 
left outstanding, it may cause serious injury. 

[9] Reverting to the facts of the case, obviously, 

nlainHff 6 ‘ eD f^ ^ *™ tS in the raind of the 
plaintiff is that the insertion of the right of 

passage for the sweeper, the right of the flow of 

water on the land of the plaintiff and the claim 

to the exclusive ownership of the middle wall in 

:r Ct f ge ? 6ed ' - may in the fohire cause him 
injury, when his evidence to impeach these may 


be lost. There is no doubt that the recitals in the 
deed, if wrong, are most annoying and can cause 
apprehension which will not be without rhyme 
and reason. A person may regard a threat, con¬ 
sisting of the loss of the amenities of his hou^e, as 
quite a serious matter. Looked at from this [joint. 
I think the plaintiff has a reasonable apprehen¬ 
sion that serious injury may accrue to him and 
he seems justified in instituting the proceedings 
he has taken. 

[ 10 ] The learned counsel for the respondents 
has argued that the recital in the mortgage deed 
at the most amounts to an admission and it does 
in no way touch the plaintiff'. The recital being 
of no binding force so far as lie is concerned, the 
plaintiff need entertain no fear and his apprehen¬ 
sion is too vague to be termed reasonable. To 
support the above contention ho has cited, Jcha 
Dula v. Bai Jivi, A. I. R. 193S Bom. 37 and Ba 
Mating Mating v. Mating Ba Yin, A. I. R. 1939 
Rang. 332 (F. B.). 

ClOa) The Bombay case that has been cited 
lays down that mere speculation ns to unknown 
and vague complication arising in futuro is no 
ground under S. 39. But, in the present case, the 
complication is definitely known and is real. For 
this reason, this ruling does not apply to the facts 
of the case under consideration. 

Cu] Similarly A. I. R. 1939 Rang. 332 is inapplic¬ 
able. 

[ 12 ] The learned counsel for the appellant re¬ 
futed the argument that the recital is of no legal 
consequence by submitting that the recital can be 
used against his client under S. 13, Evidence Act. 
But the learned counsel for the respondents, rely¬ 
ing upon Jyoli Prashad Singh v. Bharat Shall 
Babu, A. i. R. 1936 pat. 543 holds that the recital 
cannot be tendered in evidence against the plain¬ 
tiff under S. 13, Evidence Act. 

[13] I have carefully studied the wordings of 
S. 13, Evidence Act, and the ruling referred to by 
the learned counsel for the respondents. 

[14] The interpretation of s. 13, Evidence Act 
is not free from difficulty. Although the Patna 
Ruling says (basing its decision on a case decided 
by a Full Bench of '3 Judges of Calcutta in Bra. 
jenara Ktshore v. Mohim Chandra, 31 cal. w. N. 
32, that mere assertion of a right in a document 
is not a claim to a right and does not, there¬ 
fore, come within the meaning of S. 13 , but a 
reference to Vythilinga v. Venkatachala, 16 Mad. 
194 and Monmotha Nath v. Bajcswar Bai, 55 
cal. 355 would show that it is possible to hold a 
different view. Gajjalal v. Fattcli Lai, 6 cal. 171 

a ’’ thor . lty for tllG proposition that the 
“ of . 8 su, . fc between two persons, cannot be 
admitted in evidence under s. 13 , Evidence Act 

mr v S L a f K erSOn , T ho , IS a str »nger and is not a 

frnm th<3 — ' In - thls case - fitter J - dissented 
from the majority view. 

nwJK ° f th ? auth ° rity of this Calcutta judg¬ 
ment appears to have been shaken by a subsequent 
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Privy Council decision in the case of Bam Baha¬ 
dur Singh v. Luclio Kocr, ll cal. 301 (p. c.). I 
would not, in this case, like to embark on a 
discussion of what may and what may not be 
•evidence under s. 13, Evidence Act. I would not 
140 beyond remarking that there are conflicting 
authorities on the construction of the section and 
the apprehension of the plaintiff is not without 
foundation. 

[ 15 ] In the view that I have taken in the mat¬ 
ter, I hold that the plaintiff can bring a suit of 
'the nature he has filed. 

[ 1 C] I find on perusal of the record that I 
should send this case back to the District Judge, 
who merely held that the suit as framed would 
not lie. Ho did not decide other questions of facts, 
that were agitated in the appeal before him. This 
being a second appeal, I would not go into those 
questions. So, it is just and proper that the case 
should be remanded. 

[ 17 ] In result, I allow the appeal and setting 
aside the judgment of the learned District Judge, 
send the case back to him with a direction that 
ho should decide other questions raised in appeal 
before him. An opportunity should be afforded to 
the parties to argue the appeal and the case bo 
decided anew. The costs of this appeal shall abide 
by the result of the decision to be given by the 
District Judge. 

B.ID.H. Appeal allowed. 
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(GWALIOR BENCH) 

FULL BENCH 

Shinde C. J., Dixit and Chaturvedi JJ. 

Laxminarayan — Applicant v. The State. 

Criminal Miso. Case No. 5G of 1951, D/• 5-2-1952. 

Constitution of India, Art. 134 (1) (c) - Certificate 
of fitness — Guiding principle. 

Under Art. 134 (1) (c) a case cannot be certified ns a fit 
one for appeal if no injustice of a serious and substantial 
character has occurred to the petitioner and if the case 
does not involve such a substantial question of law as by 
reason of the question being unsettled or by reason of 
there being conflict of existing authorities as to the 
principle of law involved, requires an authoritative deci¬ 
sion from the highest Court in the land : Case law relied 
on. (Para 3] 

Government Advocate —for the State. 

11EFERENCE9: Courtwar/Chronological/ l’aras. 

<•50) A.I R. 1950 S. C. 169 : (51 Cri. L J. 1270). 2 

<’51) Cri. Miso. Case No. 159 of 1951 (M. B -Gwalior). 2 
(•51) Cri. Miso. Case No. 17 of 1951 (M.B.-Gwalior). 

(’51) Cri. Misc. Case No. 44 of 1961 (M. B.-Indore). 3 

Shinde C. J. —This is an application for leave 
to appeal to the Supreme Court. The short facts 
of the case are as follows : The accused Laxmi¬ 
narayan was convicted under S. 292, Gwalior Penal 
Gode, corresponding to S. 302, Penal Code, by the 
Sessions Judge, Gwalior, and was sentenced to 14 
years’ rigorous imprisonment and a fine of Re. l. 
A Division Bench of this Court dismissed the 
appeal preferred by the accused Laxminarayan but 


A. I. R. 

enhanced the sentence to rigorous imprisonment 
for life. Against that decision, an appeal was pre¬ 
ferred under S. 25. Madhya Bharat High Court of 
Judicature Act. That appeal was dismissed on 
9-2-1951. After the dismissal of his appeal by the 
Full Bench on 9-2-1951 the accused has filed this 
application which is dated 7-11-1951. 

[ 2 ] From the facts of the case given above it is 
clear that the application has beeu filed nearly 
nine months after the date of the final order. This 
delay cannot be construed as anything but inordi¬ 
nate. Apart from this we do not consider that the 
cise is a fit one for appeal to the Supreme Court. 
There is no doubt that the present case is not 
covered by sub-cl. (c) of Cl. 1 of Art. 134 of the 
Indian Constitution. A certificate for appeal to the 
Supreme Court can only be given if the case is a 
fit one. In several cases this Court has laid down 
the conditions under which leave to appeal to 
Supreme Court can be granted. In Indore State 
v Rajkumarsingh, Cri. Misc. case No. 159 of 1951, 
a Division Bench of this Court observed as 
follows: 

“Except in cases falling under sub-cls. (a) and (b) of 
Art. 134 in all other criminal matters the Constitution 
of India intends that the High Courts in the respective 
States in the territory of India should normally and 
ordinarily be final Courts of appeal and that in deter- 
miuiDg the question whether a case is a lit one for appeal 
the principles and conditions which th6 Supreme Court 
itself would follow in exercising its discretion in granting 
special leave under Art. 136 should be borne in mind. 

In that case the learned Chief Justico relying on 
the observations of the Supreme Court in Pritam 
Singh v. State, A. I. R. 1950 S. C. 1C9, observed ns 

follows: ..... ...ns 

“A Court would not be justified in granting a certifi¬ 
cate of fitness for appeal, even if it8 decision involved a 
substantial question of law unless it was satisfied that it 
bad resulted in grave and substantial injustice. 

[ 3 ] Similar observations were made by a Divi¬ 

sion Bench of this Court in Knshnakant Vyas v. 
State, cri. Misc. case No. 44 of 1951 (Indore). In 
Prahladsingh v State, cri. Misc. case No. 17 ot 
1951 (Gwalior), n Division Bench of this Court took 
the view that under Art. 134 ( 1 ) ( 0 ) a case cannot 
be certified as a fit one for appeal if no injustice 
of serious and substantial character has occurred 
to the petitioner and if the case docs not involve 
such a substantial question of law as, by reason 0 
the question being unsettled or by reason of then 
being conflict of existing authorities as to the 
principle of law involved, requires an authoritative 
decision from the highest Court in the Ian ■ - 

lowing these principles we find that the app • 
tion must be rejected. The applicant has gi'en 
grounds on which he bases his claim for leave w 
appeal. Tim decision of the Full Bench does ^ 
disclose that the case involves a substantial q® * 
tion of law which by reason of its being unsett 
or by reason of there being a conflict of existing 
authorities needs an authoritative decision from 
the Supreme Court; nor is there any reason to 
hold that any injustice of serious or substantial 
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oharacter has occurred to the petitioner. In these 
cironmstanoes this application must be rejected. 

[4] Accordingly the petition for a certificate 
that the case is a fit ono for appeal is rejected. 

[5] Dixit J.—I agree. 

[6] Chaturvedi J.—I agree. 

A./G.M.J. Petition rejected. 
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^ (Indore Bench) 

FULL BENCH 

Ivaul C. J., Shinde, Dixit, A. H. Khan and 
Chatubvedi JJ. 

Chandulal—Applicant v. Babulal —Opponent. 
Small Cause Beva. No. 19 o( 1919, D/- 4 10-1950. 
t*(a) Madhya Bharat High Court of Judicature 
Act, Smt. 2005 (VIII [8] of 1949), S. 29 (b) — Full 
Bench decision _ Power of Single Judge to doubt 
and refer it for reconsideration -(Precedents). 

In view of S. 29 (b) it is olear tbnt a Single Judge cm 
entertaia a doubt in respect of a Full Benoh ruling and 
can write to the Chief Justice for reconsideration of it 
by a larger Full Bench. In the reference to the Chief 
Justice the Single Judge can express his doubts on the 
decision of the Full Bench, but he is not authorised to 
state that that deoision is erroneous. (Paras 3, 5] 

(b) Precedents — Full Bench decision - Binding 
effect—Can be disregarded by subsequent Full B.nch 
of more Judges. 

The rule of practice laid down by every High Court 
aud now very well settled is that a Single Judge is 
bound by a Division Bench ruling and the Division 
Bench is bound by a ruling of the Full Bench irrespec¬ 
tive of the fact whether it is a unanimous decision or 
only a majority deoision Similarly, a practice has 
grown up and is very well established that a former rul- 
ingof Full Bench of less number of Julges can be ‘dis¬ 
regarded’ by a subsequent majority opinion of the Full 
Bench consisting of more number of Judges. Though it 
is doubtful whether the subsequent Full Bench can, in 
the striot sense of the term, overrule the former Full 
Bench ruling, it does not imply that the subsequent Full 
Bench cannot examine the matter or that it is not com- 

< 5 0ntrary view - 51 » convinced that 

tne prior decision is erroneous. [Paras 7, 8] 

So far as Full Benoh decisions are concerned in India 
the practice has been thai till a Superior Court sanctions 
good law and overrules the other, the High 
Court concerned and the inferior Courts under the High 
Court are bound by the later ruling of a Full Bench 
consisting of more Judges. 8 fpavaSl 

Anno. 0. P. 0., Pre. N. 15. J 

ritjof ?rt!Sd?i7 CkCUmSt “ CeS Which lessen auth °- 
The following circumstances tend to lessen the autho- 

ESS SSE""' “ d ,c) Wh - 

Anno. C P. 0., Pre. N. 15. 1 ] 

r n J,n (d) .. Pre o edentS ,- Decisions ot High Courts of 
covenanting States forming Madhya Bharat — Bind 

A g i e H Ct m5 0 DU ^l‘ CouSSwftt 

disregard ya 31 (F ’ B ° shou,d be 

H i gb 0oart ““““t be looked upon as 
wcc^sor to Indore High Court or aby High Court of anv 
Gomanting States. The High Courts in &venantina 

Hig'TCt ab s li3h t d and an '“dependent 

001,11 » rth P°*er and stability and fresh outlook 


hid come into existence. Consequently High Courts of 
former Covenanting 8tates cannot be regarded as of equal 
rank with the present Madhya Bharat High Court. 

[Para 12] 

If rulings of any High Court of Covenanting States are 
cited before the subordinate Courts and if any guidance 
is needed, they should be asked to consider them on their 
own merits; where there is no ruling of the Madhya 
Bharat High Court or of the Supreme Court, and if a rul¬ 
ing of a High Court in India differs from a ruling of a 
High Court in a Covenanting State the subordinate 
Courts Bhoald follow that ruling whioh. in their own 
judgment, appears to be the better ruling, but it does 
not imply that they are bound to follow a ruling of any 
High Oourt, if in the exercise of their own reason and 
judgment they come to a different conclusion. [Para 14] 

Held, that the Full Bench decision in A. I B. 1950 
Madhya Bharat 81 (F. B), should be disregarded and 
that the decisions of former Iodore High Court should 
not bo held binding on the Madhya Bharat High Oourt 
or on the Courts subordinate to it. [Para 13] 

Anno. C. P. C , Pre. N. 15. 

fioshanlal Khabya — for Applicant ; V. R. Nawashar 
— for Opponent . 

REFERENCES: Courtwar/Chronologioil/ Paras. 
(’29) A. L R. 1929 All. 593: (51 All. 910). 7 

(’31) 1931 All. L. J. 865: A.I.R 1931 All. 567 F.B. 4 

C36) A. I. R. 1936 All. 555; (164 Ind. Cas. 200). 4 

(*94) 18 Bom. 377. 7 

(’21) 45 Bom. 834: (A. I. R . 1921 Bom. 3 : 22 Cri. L. J. 

241 (F.B).) 7 

(’41) A. I. R. 1941 Bom. 408: (43 Cri. L. J. 167). 6, 7 

(’79) 4 Cal. 831: (2 Cal. L. B. 319 F. B.) 3 

(’27) 54 Cal. 266; (A. I. R. 1926 Cal. 1153 F. B ) 3 

( 20) 1 Lab. 25: (A. I. R. 1920 Lab. 321 (1).) 12 

(’25)6 Lah. 87; (A. I. R. 1925 Lah. 341). 12 

(’29) A. I. R. 1929 Lih. 174: (118 Jnd. Cas. 434). 12 

(’461 8. A. No. 143 of 1946 (M. B.-Indore). 17 

(’49) 1949 Madh. B. L. t R. 81 : (A. I. R. 1950 Madh-B. 

„ 3. 1 J-®-) 6. 11.12, 13, 17, 21, 24, 28 

( 27) A. I. R. 1927 Rang. 4 : (4 Rang. 313 (F. B.)). 

11 12 20 

(1905) 2 K. B. 695: (54 L. J. K. B. 959). ’ ’ ~8 

Chaturvedi J, — The point referred to us is, 
Whether a Pull Bench decision reported in 1949 
M - B - Law Reporter p. 81 is correct?" In that 
decision it was hold that the decisions of the 
former Indore State High Court are binding on 
Madhya Bharat High Court, Sanghi J. (who lias 
since then retired) felt embarrassed by this deci¬ 
sion and was of opinion that “the decision is so 
clearly wrong that if allowed to stand, it will 
create confusion and cause muoh embarrassment 
to the Judges of this Court." He therefore, desir¬ 
ed that the question should be considered by a 
arger Full Bench, so this matter has been placed 
before this Bench. 

[2] Mr. Niwaskar has raised a preliminary 
objection stating that Sanghi J„ was not compe- 
tont to make this reference and to criticise the 
run .bench decision as he was bound by it 
ft] According to S. 29 (b), Madhya Bharat High 
Umi t of Judicature Act Samvat 2005 (Act vm [8] 
of 1949), a case of special or novel oharacter of 
involving any important point of law or custom 
having the force of law or of the consideration of 
any document, set down before a single Judge for 
hearing, may be referred at his instance, or at the 
instance of the Division Bench to a Full Bench to 
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be nominated by the Chief Justice. Considering 
this provision in our High Court Act I have no 
hesitation in holding that Sanghi J. could enter¬ 
tain a doubt upon the aforesaid Full Bench ruling 
and could write to the Chief Justice for reconsi¬ 
deration of the ruling by a larger Full Bench. In 
all such matters it is discretionary for the Chief 
Justice to form a Special Bench to reconsider the 
decision of a previous Full Bench. In Enat-UIlah 
v. Kowshcr Ali , 54 cal. 26G, the Chief Justice of 
Calcutta High Court was confronted with a request 
from the Division Bench which felt some doubt 
about the correctness of a Full Bench decision in 
Lalla Nowbat Lalla v. Lilia Jewan Lall, 4 Cal. 
831. Before referring the matter to a Special 
Bench Sanderson C. J. made the following note: 

“I have made enquiries, and I understand that in a 
case in which a Division Court doubts the correctness of 
a Full Bench decision, by which the Division Court is 
bouud, and the Division Court considers that the matter 
should be considered by a Bench, specially constituted, 
it has been the practice for the Division Court to bring 
the matter to the notice of the Chief Justice and to 
eousulthim as to the propriety of a Beach being specially 
constituted to eousider the matter. A decision of a Full 
Beuch is binding on all Division Court9, unless it is sub¬ 
sequently reversed by a Bench specially constituted or by 
a rule laid down by the Judicial Committee of the Privy 
Council, and it is obvioin that it might lead to serious 
results if a Division Court, whenever it felt inclined to 
differ from a decision of a Full Bench, could refer the 
matter to a Special Bench and the Chief Justice was 
compelled to form such Special Beuch whether he thought 
it necessary or not. In this case, I think that there are 
Butliicient reasons why the decision of the Full Bench iu 
the case of Lalla Noicbiit Lalla v. Lalla Jewan Lall, 
should be further considered, and that a Special Bench 
should be appointed when it is possible, having regard to 
the other work in the Court.” 

[ l] This note gives the correct statement of the 
rule of practice as to when the case should be 
referred to the Full Bench. Whether the refer¬ 
ence is made by a Single Judge or the Division 
Bench is immaterial. This also shows that the 
matter is entirely within the discretion of the 
Chief Justice and once he has exercised that dis¬ 
cretion it is not open to any judge or any litigant 
to question the propriety of his orders. Of course, 
the learned Judge on the Single Bench was not 
authorised to criticise the Full Bench decision 
which was binding on him. In a case in Allahabad 
High Court a learned Judge (Niamat Ullah J.) also 
expressed his opinion that the view of the Full 
Bench in Shabir IImain v. Chandoo Lal t 1931 
ALL. L. J. 8G5 : A. I. II. 1931 ALL. 567 (F. B.) was 
not correct so far as the liability of a custodian 
as a surety is concerned. The Division Bench of 
the Allahabad High Court in Gendamal v. Sukh 
Darshan Lai , A. I. R.- 193G ALL. 555 took objection 
to the criticism of the Full Bench decision by a 
Single Judgo and observed: 

"It is open to a Single Judge of this Court to entertain 
a doubt on any question of law, but he is bound to follow 
the Full Bench ruling and the operative portion of his 
order must be in strict accordance with the ruling of the 
Full Bench and should in no way deviate from it.” 


[5] This has my respectful concurrence and a 
severe criticism of the Full Bench decision by 
Sanghi J. in his order of reference is certainly 
open to objection. He could have expressed his 
doubts on the decision but the learned Judge was 
not authorised to state that the decision of the 
Full Bench was erroneous. 

[6] Mr. Newaskar has then tried to raise a 
doubt whether this Bench, as a Court of co-ordi¬ 
nate jurisdiction is competent to overrule the Full 
Bench decision in Dagdu Madhav v. Tulsiram, 
1949 Madh. B. L. R. 81. This point has not been 
fully argued by Mr. Newaskar but he placed reli¬ 
ance on Ningappa Ramappa v. Emperor , A. I. R. 
1941 Bom. 403, where on p. 409, Beaumont C. J., 
delivering the judgment of the Division Bench 
observed as follows: 

“There can be no doubt that a Full Bench can overrule 
a Division Bench, that a Full Bench must consist of 
three or more Judges; but it would seem anomalous to 
hold that a later Full Bench oan overrule an earlier Full 
Bench merely because the later Bench consists of more 
Judges than the earlier. If that were the rule, it would 
mean that a Bench of 7 Judges by a majority of four to 
three, could overrule a unanimous decision of a Bench of 
six Judges, though all the Judges were of co-ordinate 
jurisdiction.” 

[7] The learned Chief Justice in the above case 
was dealing with a question which had been con¬ 
sidered in 1894 in Queen Empress v. Mugappa f 
18 Bom. 377. The Full Bench of Bombay High Court 
consisting of four Judges, (Sargent C. J., Telang, 
Candy and Fulton JJ.) had in this case arrived 
at certain conclusion. This Full Bench decision 
was reconsidered in 1921 in Emperor v. Purshottam 
Ishar, 45 Bom. 834 (F. B.) by another Full Bench 
of five Judges (Macleod C. J., Shah, Pratt, 
Fawcett & Setalvad JJ.); and four judges came to 
the conclusion that 18 Bom. 377 was wrongly 
decided. Shah J., however, dissented from this 
proposition and agreed with the views of 18 Bom. 
The net result was that 18 Bom. 377 was over¬ 
ruled; but apparently the opinion of the four 
Judges prevailed over the opinion of five Judges 
of co-ordinate jurisdiction. This circumstance was 
mainly responsible for the doubt expressed by 
Beaumount C. J. in Ningappa Ramappa v. Em - 
peror t A.I.R. 1941 Bom. 403. It is true that there 
is very little authority on the powers of Full and 
Special Benches of the High Court but the 
anomaly referred to by the learned Chief Justice 
can also be apparent when four or five Judges, 
each on Single Bench, take separately one view, 
and the Division Bench takes a different view 
altogether; or when three or four Division Benches 
take one view but this view is overruled by a 
Full Bench of three Judges. The rule of practice, 
however, laid down by every High Court and 
now very well settled is that a Single Judge is 
bound by a Division Bench ruling and the Divi¬ 
sion Bench is bound by a ruling of the Eul 
Bench, irrespective of the fact whether it is a 
unanimous decision or only a majority decision . 


N 
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vide Deep Chand v. Slieo Prasad, A.I.R. 1929 
ALL. 593. 

Similarly a practice had grown up and is very 
well established that a former ruling of Full 
Bench of less number of Judges can be 'dis¬ 
regarded' by a subsequent majority opinion of the 
Full Bench consisting of more number of Judges. 
Where there is no express statutory provision, 
the practice of the Court tends to become the law 
of the Court. Cursus curiae est lex curiae. It is, 
therefore, not desirable to depart from the long 
course of judicial comity and upset what has been 
regarded all over India as a settled rule of practice 
for over fifty years. “There is no statute or 
common law rule by which one Court is bound to 
abide by the decision of another of equal rank; 1 ’; 
writes Odgers in his work in his ‘On The Common 
Law’ (Edn. 3 Vol. 1 pp. 64-G5), 

“it does eo simply from what may be called the comity 
among Judges. In the same way there is no common 
law or statutory rule to oblige a Court to bow to its own 
decisions; it does so on the ground of judicial comity. 
This so-called comity has, however, been formulated into 
rules which, though unwritten, aro habitually followed 
by our Courts.” 

[8] The previous ruling of a Full Bench of 
three Judges can therefore be re-considered by 
this Bench consisting of five Judges and we can 
see whether it should be followed or not. I am 
however doubtful whether this Bench can, in the 
strict sense of the term, overrule the former Full 
Bench ruling, but this does not imply that we 
cannot examine the matter or that it is not com¬ 
petent to us to take a contrary view, if we are 
convinced that the decision is erroneous. In 
London County Council v. Schewzik , (1905) 2 
JC. B. 695 at p. 700, Lord Alverstone C. J. observed 
that: 

“tho Court of Appeal have recently recognised that it is 
desirable in the public interest, and in order that people 
may know it with certainty what their position is, that 
Courts of co-ordinate jurisdiction should follow their 
decisions unless there are strong grounds which enable 
the Courts to say that the previous decisions ought not 
to be followed.” 


Salmond in his Jurisprudence (Edn. 10, Art. 
pp. 188-189) dealing with ‘the effect of disrega 
ing a precedent’ observes: 

The disregard of a ‘precedent’ assumes two disti 
forms; for, the Court to which it is cited may eit 
overrule it, or merely refuse to follow it. Overrule 
an act of superior jurisdiction. A precedent overrn 
is definitely and formally deprived of all authority, 
becomes null and void, like a repealed statute, and 

new principle is authoritatively substituted for the c 

A refusal to follow a precedent, on the other hand, is 
act of co-ordinate, .not of superior, jurisdiction.. T 
MW a «thority have no power to overrule es 
fol 1 nL!/^ 8i ° nS * ,^ erc a h merely i 

!uba^nfcpi h ? * 18 i- DOfc thafc fche Iat0r authority 

substituted for fche earlier, but that the two stand s: 

thn q d « C ^ D 10 i mg Wlth 68011 other - The hgal antimo 
ftnthn ^I^^uced must be Bolved by the act of a higl 
whl °h will in due time deoide between* 
«d£L^ 80e i entS ;u formally overru ling one of tbi 

theS g ‘ he 0t ^ er as 8°°* law ‘ Ia ‘be meant!, 
the matter.remains at large, and the law uncertain.” 


[9] So far as Full Bench decisions are con¬ 
cerned, in India, the practice has been that till a 
Superior Court sanctions one as a good law and 
overrules the other, the High Court concerned 
and the inferior Courts under that High Court 
are bound by the later ruling of a Full Bench 
consisting of more Judges. To this practice we 
also desire to adhere. 

[10] Now Salmond in his Jurisprudence (Edn. 
10 , p. 188) mentions, inter alia, the following 
circumstances which tend to lessen the authority 
of a precedent : (a) Where the question passes 
sub sileutio without argument at the bar, (b) 
Where the reasoning is defective, and (c) Where 
its result is embarrassing or unjust. 

[11] With very great respect to the learned 
Judges, who decided the case, all the above three 
circumstances fully apply to the Full Bench 
decision reported in Dagdu v. Tulsiram, 1949 
Madli. B. L. Re. 81. There was no argument at 
the bar and the learned counsel for the parties 
had conceded in this case that the Indore State 
High Court was not a Court of inferior status to 
that of the High Court of Madhya Bharat and 
the former must be looked upon as a Court of 
co-ordinate jurisdiction. Again they relied on Ma 
Mya v. Ma Thein , A.I.R. 1927 Rang. 4 and did not 
dispute the correctness of the decision (pp. 84-85) 
or, correctness of the application of the principle 
to this case. 

[ 12 ] In my opinion this led to the defective 
reasoning in that case. It was presumably over¬ 
looked that it was not a case of increase by ac¬ 
quisition of territory of the geographical limits 
of former Indore State that led to the formation 
of the present State of Madhya Bharat. Again it 
was not the Indore State High Court that had 
developed into the Madhya Bharat Higli Court. 
By no stretch of imagination Madhya Bharat 
High Court can be looked upon as successor to 
Indore High Court or any High Court of any 
Covenanting States. It was in fact a voluntary 
merger of twentytwo smaller units, some of them, 
of course, with distinct progressive outlook, but all 
with autocratic rule, to form a larger unit of 
Madhya Bharat in order to fall in line with other 
sister States of India with democratic institutions 
It is true that these smaller units had integrated to 
form the new Madhya Bharat State; but it is not 
true that the High Courts of Covenanting States 
had also integrated to form the present Madhya 
Bharat High Court. In fact the High Courts in 
Covenanting States were altogether abolished and 
an independent High Court with power and stabi¬ 
lity and fresli outlook had come into existence, 
Consequently High Courts of former Covenanting 
btates cannot be regarded as of equal rank with 
the present Madhya Bharat High Court. 

It is not a case where a High Court had succeed¬ 
ed either a Chief Court or a Court of Judicial 
Commissioner and so the ratio decidendi in Ma 
Mya v. Ma Them, A. I. R. 1927 Rang. 4, Gurbluij 
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v. Lachhman, 6 Lah. 87 ; Sherhhm v. Muzaffar 
Khan, l Lah. 25 : 55 Ind. cas. 359 (Sic.) or Lachh¬ 
man Singh v. Naman, A. I. R. 1929 Lah. 174, can¬ 
not be made applicable to the case before us. The 
relation between the Conrt of appeal and the Court 
of Exchequer Chamber in England is also not in 
any way genuinely applicable to the relation of 
Madhya Bharat High Court and the former High 
Court of Indore State. Clearly the case Dagdu 
Madhav v. Tulsiram, 1949 Madh. B. L. R. 81, was 
decided on fundamentally wrong principles and 
cannot be taken to be good law. Sanghi J.. had 
referred to his own embarrassment in the case in 
which Indore High Court ruling was cited before 
him and which according to the decision in 1949 
Madh. B. L. R. 81 was binding on him but which 
had dissented from the view held even by the 
Judicial Committee of the Privy Council. What 
should the Courts do in such circumstances? Again, 
if Indore High Court ruling is binding on this 
Court, the rulings of Gwalior, Ratlam. Dhar, 
Dewas or Jaora High Courts will also be binding 
and the difficulty and embarrassment of this Court 
will find no limit if on a certain question three or 
four different views may be available and all may 
be taken to be binding. If 1949 Madh. B. L. R. 81, 
is construed to mean that Indore High Court 
rulings are binding on cases coming from Indore 
District only, in that case Gwalior High Court 
ruling will be impliedly held to be binding on 
cases coming atleast from the northern five dis¬ 
tricts, and other territory which belonged to 
Gwalior State; Ratlam High Court rulings on 
cases coming from Ratlam District, and so on and 
so forth. That the binding nature of different 
High Courts in Covenanting States should depend 
upon the different localities is a proposition 
fraught with danger and may ultimately lead to 
gross injustice in many cases. Any insistence on 
the principle of stare decisis, either district-wise 
or on territorial basis, is bound to lead to absurd 
results. 

[13] After taking into consideration all these 
circumstances I come to the conclusion that the 
Full Bench decision in Daejdu v. Tulsiram, 1949 
Madh. B.L.R. 81 should be disregarded and that the 
decisions of former Indore High Court should not 
be held binding on this Court or on the Courts 
subordinate to it. In my opinion this reference 
should be answered accordingly. 

[14] If rulings of any High Court of Covenant¬ 
ing States are cited before the Subordinate Courts, 
and if any guidance is needed, they should be 
asked to consider them on their own merits; where 
there is no ruling of this Court or of the Supreme 
Court, and if a ruling of a High Court in India 
differs from a ruling of a High Court in a Cove¬ 
nanting State the Subordinate Courts should follow 
that ruling which, in their own judgment, appears 

I to be the better ruling, but it does not imply that 
they are bound to follow a ruling of any High 
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Court, if in the exercise of their own reason andl 
judgment they come to a different conclusion. 

[15] The question whether the decisions of 
Madhya Bharat High Conrt delivered before 26 - 1 . 
1950 are binding on this Court or not does not 
arise in this reference and I do not think it will 
be proper to express any opinion on this point. 

[ 16 ] Haul C. J.—I have read the judgment 
dictated by Chnturvedi J., with which I generally * 
agree and will add only a few words of my own. 

[17] Under S. 29 of our High Court of Judicature 
Act a case coming before a single Judge if it in¬ 
volves a point of law, may be referred by him to 
a Division Bench or at his instance it may be 
referred to a Full Bench nominated by the Chief 
Justice. Whenever this is done it is for the Divi¬ 
sion Bench or the Full Bench to which a reference 
is made to decide the case. If a case is referred 
by a single Judge because he doubts the correct¬ 
ness of a previous decision given by a Division 
Bench or a Full Bench it will be the duty of the 
Full Bench to which the case is referred to express 
an opinion as to the correctness or otherwise of 
the previous decision. Under the circumstances it 
is difficult to understand "the reason for the course 
adopted by the Full Bench in Dagdu Mahadev v. 
Tulsiram, 1949 Madh. B. L. R. 81. Instead of ex¬ 
pressing any opinion on the correctness of the 
decision given in Second Appeal No. 143 of 1946 of 
Indore High Court concerning which a doubt was 
expressed by Sanghi J., the learned Judges com¬ 
posing the Full Bench held that the Full Bench 
decision of the Indore High Court just referred to 
was binding on the single Judge who made the 
reference and returned the caso to him for deci¬ 
sion in accordance with the law. They appear to 
be of opinion that it was not open to Sanghi J. to 
make the reference. I regret I am unable to agree 
with this view. Clause 27 of Ordinance n [2] of 
1948 which was then in force but has since been 
repealed and replaced by Act 8 of 1949 is clear. 

It runs thus: 

“(a) Any case, civil or Criminal of a special or novel 
character or involving any important point of law or 
custom having the force of law or of the constructions oi 
the document, set down before a single Judge for hearing, 
may be referred by him at any time during tbo hearing 
or by the Chief Justice at any time to a bench nominat¬ 
ed by the Chief Justice and a case so referred shall be 
heard and decided by the bench to which it la referred. 

(b) Any such case as is mentioned in cl. (a) e 

referred at the instance of single Judge or a bench to a 
Foil Bench to be nominated by the Chief Justice. 

(c) A Full Bench shall consist of three or more Judges 
of the High Court. When a caso is heard by a bench 01 
three or more Judges and they are not in ngreemen 
regards the decision, the decision shall be m acCOrt J a ^ 
with the opinion of the majority of the Judges. A • u g 
who does not agree with the majority shall, how , 
record his decision and the reasonB therefor. 

The clause has been bodily reproduced in the 
High Court of Judicature Act 8 of 1949 as S. 29. 
Whatever be the case in other High Courts so ai 
as Madhya Bharat High Court is concerned the 
matter was governed by cl. 27 of ordinance II l 
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of 1948 which empowered a single Judge to make 
a reference to a Division Bench or a Full Bench. 
I am, therefore, of opinion that if the view taken 
by the Full Benoh was that Sanghi J. could not 
make the reference it was erroneous. The ques¬ 
tion being covered by an express legislative pro¬ 
vision is not open to argument. 

[181 The Full Bench further held : 

\ 1 . That the High Court of Judicature at Indore 

was not a Court of inferior status to that of High 
Court of Madhya Bharat and, therefore, the 
Indore High Court must be looked upon as a Court 
of co-ordinate jurisdiction; 

II. That the decisions of Indore High Court 
being of a tribunal of co-ordinate jurisdiction 
should be held to be binding authority in the 
same manner as the decisions of the Madhya 
Bharat High Court as established under Ordin¬ 
ance II [2] of 1948 ; and 

III. That such decisions must ho followed by 
all subordinate Courts in respect of matters decid¬ 
ed therein. 

[19] With the greatest respect I may point out 
that the view taken by the Full Bench is vitiated 
in as much as it ignored the all important fact 
that the Indore High Court and the Madhya 
Bharat High Court were not two Courts in the 
same State. Prior to 22-4-1948 Indore, Gwalior and 
other States in Malwa which now form Madhya 
r*y Bharat were independent or semi-independent 
States. They owed no allegiance to one another 
nor were they bound to one another by any other 
ties. Every one of these States had its own Ruler 
and its own judicial system. The High Courts in 
these States had different constitutions and each 
such Court derived its authority from an entirely 
different source. They were as independent of 
each other as for instance the Courts established 
in different States of Central and Western Europe 
—Franco, Belgium, Holland, Germany, Italy, 
Switzerland, etc., etc. So long as these States 
existed as independent political entities there 
could for obvious reasons be no question of a 
Court in ono State being considered a Court of co- 
ordinate jurisdiction in another State for the pur¬ 
pose of determining whether the decisions of one 
Court were binding on the other. 

In all the cases to which reference has been 
made the question was considered in relation to 
Courts in the same State. It has never been con¬ 
tended that the decisions of a Court in France 
i have any authority in Courts in England or Bel¬ 
gium. It is true that if the laws in force in two 
btates are the same, the judgments delivered by 
a Court in one State may be considered by a 
Court m another State, but this would not be for 

MthrfT 1 - 4 5? t i the J " dgment has an y binding 
authority in the latter Court. If they are referr J 

£^^° rder ^ 666 how the ^ uestion been 
Si 0 .» 1[0 ™Sn Court. It has no more 
g authority than the opinion expressed by 
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a writer in a treaties on law dealing with the 
same subject. 

[20] It may be pointed out that the formation 
of Madhya Bharat cannot be regarded only as a 
change in the Constitution of each of the Covenant¬ 
ing States as a result of political evolution. As 
a result of the covenant entered into on 22-4-1948 
by the Rulers of these States by which they 
agreed to integrate their territories in one State 
with a common Executive, Legislature and Judi¬ 
ciary the former States ceased to exist as such. 
The inauguration of the United State of Madhya 
Bharat on 28-5-1948 brought into existance an 
altogether new political entity wholly different in 
character, status and political incidents. It is clear 
that in such circumstances the High Courts in 
any of the Covenanting States cannot be said to- 
be Courts of co-ordinatate jurisdiction with the 
High Court of Madhya Bharat. For the reasons 
stated the Full Bench decision of Rangoon Higli 
Court in Ma Mya v. Ma Tliein, A. I. R. 1927 
Rang. 4 cannot be of any assistance in determin¬ 
ing the matter before us. 

[ 21 ] Reference was made in the Full Bench 
decision in Dagdu Madhav v. Tulsiram, 1949 
Mad. B. L. R. 81 to cl. 3 of Ordinance I of 1948 
as also to cl. 5 of Ordinance II of 1948 which ran 
as follows: 

Clause 3 of Ordinance I of 1948 : 

“When the administration of any Covenanting State 
has been taken over by the Raj Pramukh as aforesaid, or 
when any State has been merged in the State of Madhya 
Bharat as aforesaid, all laws, Ordinances, Aots, Rules, 
Regulations, etc.,having the force of law in the said State 
shall continue to remain in force until repealed or amend¬ 
ed under the provisions of the next succeeding section, 
and shall be construed as if references in them to the 
Ruler or Government of the 8tate were references to the 
Raj Pramukh or the Government of the United State 
respectively.” 

Clause 5 of Ordinance II of 1948: 

“(a) The Bigh Court shall apply the la.vs and the 
usages prevailing in any State forming part of the United 
State to Civil, Criminal and other proceedings in that 
State till such time as a duly constituted authority modi¬ 
fies them. 

(b) In enforcing these laws and usages, the High Oourt 
may be guided by the principles of law and equity, prac¬ 
tice and procedure embodied in the analogous laws and 
usages prevailing in the Indian Union as interpreted by 
tbe several High Courts and tho Judicial Committee of 
the Privy Council as well as the Federal Court of India.” 

[22] The Full Bench, if I may say so without 
disrespect, rightly held that the term “Laws and 
usages” as used in these two clauses “cannot be 
held strictly speaking to cover judicial decisions. ’ 
But their Lordships went further and held that 
m view of the circumstances in which the United 
State came into existence it oannot be believed 
that there can be any intention to deprive judi¬ 
cial decisions of the highest tribunal in the Cove¬ 
nanting States of their validity or force by the 
mere establishment of a common High Court. The 
last mentioned proposition, it appears to me, igno¬ 
res the basic principle on whioh the authority of 

judicial decisions rests. A decision given by the 
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High Court in any State has binding authority 
on the Courts subordinate to that High Court, 
because of the relation, superior and sub¬ 
ordinate that subsists between the High Court 
and those Courts. As regards other Courts of 
equal rank in the same State it has no binding 
authority except for the respect which its 
sound exposition of the law and the logical 
reasoning on which its conclusions are found¬ 
ed may command. In our own country we 
have a High Court in each State. Though the 
decisions of one High Court are accorded the 
greatest respect in other High Courts they are 
not binding either on the High Courts or the 
Subordinate Courts in other States. 

(23) To give effect to the decision arrived 
at by the Full Bench and to carry it to its 
logical conclusion might, as pointed out by 
Chaturvedi J. in his judgment, lead to ano¬ 
malies and difficulties which it would not be 
easy to get over. If the decisions of Indore 
High Court are held binding on Madhya Bha¬ 
rat High Court there appear to be no good 
grounds why the same effect should not be 
given to the decisions of other High Courts or 
more than a score of Covenanting States which 
integrated to constitute Madhya Bharat I am 
unable to read any such intention into the pro¬ 
visions of the ordinances to which reference 
has been made above, or in any of the sections 
of Act 8 of 1949. The decisions of Indore 
High Court are certainly entitled to the 
greatest respect but I am unable to hold that 
thev are binding either on Madhya Bharat 
High Court or on the Courts subordinate to U 
Thev have the same authority in the Courts 
in this State as the decisions of Ihe Bombay 
Madras, Calcutta. Allahabad or Patna High 
Courts. 

(24) I would therefore answer the two ques¬ 
tions referred by Sanghi J. thus: 

1. The decision reported in ‘DAGDU MADHAV 
v. TULSIRAM’. 1949 Madh. B.L.R. 81 does not 
lay down correct law; and 

2. The decisions of Indore High Court or of 
any of the High Courts functioning in the 
Covenanting States, though entitled to respect¬ 
ful consideration, are not binding on any 
Courts in Madhya Bharat. 

(25) SHINDE J.: I am in entire agreement. 

(26) KHAN J.: I concur. 

(27) DIXIT J.: I agree and I have nothing 
to add to the observations of my Lord'the 
Chief Justice. I agree to the answers preferred 
to the reference. 

(28) BY THE COURT : Our answer to the 
reference made by the learned Judge is as 

follows: . 

1. The decision reported in DAGDU 
MADHAV v. TULSIRAM’. 1949 Madh. B.L.R. 
81 does not lay down correct law. and 

2. The decisions of Indore High Court or of 
anv of the High Courts functioning in the 
Covenanting States, though entitled to respect¬ 
ful consideration, are not binding on any 
Courts in Madhya Bharat. 

(29) The case shall go back to the - g 
Judge without answer to the reference. 

A/D.R.R. Reference answered accordingly. 
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SHINDE C. J. AND DIXIT J. 

Railway Magistrate, Lashkar, Applicant v. 
Rajjanlal. Opponent. 

Criminal Misc. Case No. 47 of 1951, 
D/- 29-2-1952. 

(a) Contempt of Courts Act (1926), S. 3 — 
Apology. 

Where the contempt is of a grave 
character, in the interest of administra¬ 
tion of justice it is but proper that the 
contemner should be punished in spite of 
his unqualified apology. Case law discuss¬ 
ed. (Para 4) 

Ann: C.C. Act, S. 3 N. 2. 

(b) Contempt of Courts Act (1926), S. 2(3) 
— Scope of. 

The gist of S. 2(3) is that where the act 
of the accused is punishable under the 
Penal Code as contempt, the High Court 
cannot take any cognizance under the 
Contempt of Courts Act. 

Where a person called at the residence 
of the Magistrate and asked him to re¬ 
lease the accused on bail if he (the 
Magistrate) desired that he should not be 
humiliated : 

Held that the act of the person was not 
punishable as contempt under the Penal 
Code. Consequently the High Court could 
take cognizance of the contempt com¬ 
mitted in respect of the Court subordinate 
to it. (Para 3) 

Anno: C.C. Act, S. 2 N, 6. 

Deputy Govt. Advocate, for Applicant; 
Anand. for Opponent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’39) AIR 1939 All 247: (181 Ind Cas 558) 4 
('65) 4 WR 86 (Cal) \ 

(MO) AIR 1940 Nag 407: (191 Ind Cas 671) 4 

C40) AIR 1940 Oudh 178: (41 Cr L.J. 233) 4 
(*48) AIR 1948 Oudh 114: (49 Cr U 108) 4 

SHINDE C. J.: The facts of the case which 
has given rise to these proceedings are as 
follows : 

(2) On 20th August 1951 the Government 
Railway Police Bina, forwarded Chandrasen 
and 3 other accused charged under S. 451 
Penal Code to the Court of the Railway 
Magistrate Lashkar and requested for their 
remand. On the same day an application for 
bail was moved on behalf of the accused 
which was fixed for hearing on 31st August. 
On the 31st August at about 8-30 a.m. two 
persons called at the residence of theRailway 
Magistrate. When the Railway Magistrate 
saw them one Rajjanlal after some casuall taiK 
began to plead for the accused Chandrasen 
and requested that he might be released on 
bail. The Railway Magistrate told them tnai 
no person who was alleged to have co"\ 
ted a non-bailable offence could be released on 
bail. On this reply Rajjanlal got up as if 
go awav. and asked his companion BWmsen 
to go ahead. When Bhimsen went downstairs 
Rajjanlal uttered these words.. 

"3UTT BIN rftfff | ^1 BIN HLBT ^ ^ ^ 
3TT3 

The Railway Magistrate replied that no Gov- 
ernment servant could be humiliated 11 
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followed the prescribed procedure. Being annoyed 
at Rajjanlal’s conduct he asked Rajjanlal to go 
away. After this Rajjanlal went away. Thisincidont 
was reported by the Railway Magistrate to the 
District and Sessions Judge who has forwarded it 
in original with his opinion that the conduct of 
Rajjanlal amounted to a contempt of Court. A 
notice was issued to Rajjanlal to show cause. In 
reply to the notice Rajjanlal appeared and has 
submitted an unconditional apology. 

[ 3 ] Mr. Anand, who appears for Rajjanlal, rais¬ 
ed a point of law. He contends that as the act of 
the accused is punishable under the Penal Code, 
this Court cannot take cognizance of contempt 
. committed by the accused under sub-s. (3) of S. 2, 


In Sub-Judge, First Class , Hoshangabad v. 
Jawahar Lai Ramchand , A. I. R. 1940 Nag. 407 
Vivian Bose J. held as follows : 

“A letter containing a threat and imputation against 
the Judge’s impartiality that the Judge had acted un¬ 
lawfully and with a view to cause bim loss 6ent to a 
Judge seized of the case while he was still exercising 
jurisdiction in respejt of it by a party to the case is the 
contempt of serious nature.” 

In the course of the judgment his Lordship ob¬ 
served as follows: 

"Judges have to discharge responsible and often dis¬ 
agreeable duties and it is essential that they should be 
afforded utmost protection if the administration of Jos 
tice is to remain independent, clean, fearless, unbiassed 
and impartial.” 


Contempt of Courts Act, Gwalior. The High 


There is no doubt that the act of the contemner 


Couri cannot take cognizance of contempt alleged 
to have been committed in respect of a Court 
subordinate to it where such contempt is an of¬ 
fence punishable under the Gwalior Penal Code. 
The gist of the sub-section is that where the act 
of the accused is punishable under the Code as 
• contempt, the High Court cannot take any cogniz¬ 
ance under the Contempt of Courts Act. The 
learned counsel was not able to show us that the 
act of the accused was punishable as contempt 
under the Penal Code. Consequently the conten- 
. tion raised by the counsel of Rajjanlal cannot bo 
upheld. 

[ 4 ] It is true that Rajjanlal has tendered un¬ 
conditional apology but his act is most reprehensi- 
ble. In William Taylor v. Asmcdh Koonwar , 4 
W. R. 86, Norman J. made following observations : 

“It is contrary to the praotice of all Courts of Justice, 
unfair to an adversary, a contempt of Court, highly 
dangerous to the administration of justice that a suitor 
on any pretext whatever should communicate with a 
Judge, either by letter or in conversation, or in any man¬ 
ner whatsoever other than, by public proceedings in 
open Court, respecting the merits of any case in which 
he is interested and which is cither pending in the 
Court of such Judge or likely t> come before him.” 

In Additional Sessions Judge , Hardoi v. Ban . 
warilal, A. I. R. 1943 Oudh 114 Gulnm Hussain 
, C. J. and Misra J. held that a private communi¬ 
cation by a stranger or a witness addressed to a 
Judgo which is calculated to influence his deci¬ 
sion, in a pending case constitutes grossest form 
of contempt. In Emperor v. Gajadhar Prasad 
A. I. R. 1939 ALL. 247 Bennet and Verma JJ. held 
as follows: 


“Where a member of a Legislative Assembly tak 
advantage of his position as a member of the Assem 
IsBues instructions to a District Magistrate in rest 

?! * V la ‘ J* 0 *}** > fore him w bich can only 
_ sued by the High Court, be is guilty of contemp 

“ e “ ber . of th « Legislative Assembly has i 
right to interfere in such a manner in the course of 
administration of Criminal Justice." 

In District Magistrate Sultanpur v. Bam 

L ?• 1940 0 “dh 178, Thomas C. J. j 
Kadhakrishna J. held as follows : 

c^Tnl e . t,er WriUe ?, bT , a “-L.A..ata time when , 
eedingg are pending in Court of Magistrate asking 

agai “ 8t cwtai “ Persons gro^y 
lends against the law of Contempt.” K 3 

1952 M B/28 & 24 


in this case is most reprehensible. Although he 
has tendered an unqualified apology it does not 
entitle the offender to a discharge as a matter 
of right. Where the contempt is of a grave charac¬ 
ter, in the interest of administration of justice it 
is but proper that he should bo punished in spite 
of his unqualified apology. Vide A. I. R. 1943 Oudh 
114 and A. I. R. 1940 Nag. 407. Bearing this 
aspect in mind and also taking note of the fact 
that the contemner has tendered an unqualified 
apology we fine him Rs. 100 and also order him 
to pay Rs. 50 as costs to the Deputy Government 
Advocate. In default of payment of fine within 
two weeks he is to undergo simple imprisonment 
for one month. 

[5] Dixit J —I agree. 

BiD.3. Order accordingly. 
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Dixit J. • 

Mst. Chandelinju and others—Appellants v. 
Baghunathsingh and others — Bespondents. 

Second Appeal No. 47 of 1950, D/.26-4-1952. 


W limitation Act (1908). «. _ viscous ac¬ 

knowledgment of existing liability — Entry in settle¬ 
ment record and application for mutation- held valid 
acknowledgments. a 

F °r an acknowledgment to save limitation, it is neccs- 
sary that it must be an acknowledgment of an existing 
liability and it must be ns the word ‘acknowledgment’ 
implies a conscious acknowledgment of the liability. 

[Para 4] 

A khewat; entry was verified and signed by the sett Ip 
ment officerand by the mortgagee who admitted therein 

Kv J.Tl , he - possession of the mortgage lands 
1 reglstered mortgage deed. On the mort¬ 
gagee s death his sons applied for mutation in their favour 
stating in the application that they were mortgagee*. The 

tb“ 1 r d , th ° a PP‘ lcntion made within 
30 years of tho date of execution of the mortgage. 

t . hat h 0 * th ® khowat entry and the application 
“tatmn .amounted to conscious acknowledgment of 
^ ,D A lmblht £ A ' L K - 1943 Oudh 257 Rel on‘ A T R 
1943 All. 398, bisting -1949 Madh. B. L. R. 212, Banin! 

Anno. Lim. Act, S. 19, N. 18, Pt. 10. tParaS 3 “““ 4 * 
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Mt. Chandelinju v. Raghunathsingh (Dixit J.) 


Act is supported by a decision of Oudh Chief 
Court reported in — ‘Sheo Prasad v. Rama 
Kant’, AlR 1948 Oudh 257. The same view 
has been taken in a number of other cases 
which have been noted in Cnitaley’s Limitation 
Act, 3rd Edition, Volume 1 at page 663. The 
learned counsel for the respondents has strongly 
relied on a Full Bench decision of Allahabad 
High Court, namely —‘Gur Saran v. Shib Singh’, 
AIR 1943 All 393 to support the proposition 
that such settlement entries do not amount to 
- acknowledgments under Section 19 of the Limi- 
tation Act. 

In my opinion, the decision of the Allahabad 
High Court is not in point here. In that case 
there was an oral morigage and the date on 
which it was executed was unknown. The 
plaintiff mortgagor in that suit relied on an 
entry in the Khewat of 1878 in which the person 
in possession of the property sought to be re¬ 
deemed was shown as a mortgagee. The con¬ 
troversy in Allahabad case centered round the 
question whether when the date of the mortgage 
and the specific terms thereof were unknown 
an acknowledgment contained in the settlement 
record could be taken as an acknowledgment 
by the mortgagee that as a matter of fact the 
entry was made at a time when the liability 
for redemption subsisted and the period of 
limitation prescribed for redemption suit had 
not elapsed from the date of the mortgage. The 
Allahabad High Court held that from the mere 
entry of mortgage in Khewat signed by the 
mortgagee a presumption as to the existence 
of subsisting mortgage cannot be drawn. 

I do not regard the decision of the Allahabad 
High Court as an authority for the proposition 
that even when it is proved by evidence 
‘aliunde’ that the entry in settlement record 
was made when the mortgage was subsisting, 
the entry in the Khewat cannot be taken as 
constituting a valid acknowledgment under Sec¬ 
tion 19 of the Limitation Act. The Allahabad 
decision only lays down that the entry of a 
mortgage in the settlement record, where the 
date of the execution is unknown, is good evi¬ 
dence of the factum of mortgage, but it is no 
evidence of the date of the mortgage or of the 
fact that on the date of the entry the mortgage 
was subsisting or that the entry was made with¬ 
in the prescribed period of limitation for re- 
S v ™ s decision is, therefore, 

deariy distinguishable from the present case 
In the present case the date of the execution 
of the mortgage and the fact that the settle- 

ULt?L en l r ?- was ™ ade within ‘he prescribed 
period of limitation have been established in¬ 
dependently of the ‘Kewat’ entry. Counsel for 
the respondent also relied on — ‘Dharma Vithal 
v. Govind Sadvalkar’, 8 Bom. 99 But this 
decision in no way helps the respondents. It 
“J? do T the proposition which I have already 
stated above namely that the question whether 
^ document constitutes an acknpwledgment of 
“± llty depends purely on the terms of the 
document and their consideration bv the court 

the acknowledgment must be with the con¬ 
scious intention of acknowledging the liability 
J? j my v ‘ ew the settlement entry which was 

5 e d 1iahim’ 8 ' 19 i 6 satisdes the tests ofanexist- 
thfrpf«™ ty j co , nsciou s admission .and is, 

Sve limitation Ud acknowledgment sufficient to 

cauls? ^ S .l ega i d , s the statement in the appli- 
tion defe , ndan t-respondents for muta- 

°n, that their father Baldeosingh held the 
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land as a mortgagee, I think it clearly amounts 
to a conscious acKnowledgment of an existing 
liability in regard to the mortgage. For on the 
date on whicn tne application for mutation was 
made i.e., 14-9-1921 tne mortgage was redeem¬ 
able, it having been executed on 22-7-1895 and 
by that application the defendants as the heirs 
of the Baldeosingh claimed that their names 
be substituted in place of Baldeosingh’s name 
not as proprietors of the land but as mortgagee. 
Thus, they clearly admitted the fact that their 
title to the land was as mortgagees. 

Learned counsel for the respondents had 
drawn my attention to the observations of the 
Privy Council in — ‘Fatimatulnissa Begum v. 
Sunder Das’, 27 Cal 1004 to the ellect that a 
statement in an application for mutation of the 
names by the heirs of a deceased mortgagee 
that their predecessor held the property as a 
mortgagee is not a valid acknowledgment as it 
is not an acknowledgment made to the mort¬ 
gagor. The view that under Section 19 of the 
Limitation Act an acknowledgment of the lia-j 
bility must be addressed to the plaintiff or some 
one through whom he claims is not in accord 
with the clear language of explanation ( 1 ) to 
Section 19. The Privy Council itself in a num¬ 
ber of later decisions, has taken the view that 
an acknowledgment under Section 19 need not 
be addressed to the plaintiff or to any one 
through whom he claims. 

That being so the observation in ‘27 Cal 
1004, must be taken as meaning only that in 
that particular case the Privy Council held that 
there was no sufficient acknowledgment. The 
Privy Council case cannot be regarded as lay¬ 
ing down a proposition quite contrarv to the 
clear wording of explanation ( 1 ) to Section 19 
of the Limitation Act. I am aware of a deci¬ 
sion cf this court in — ‘Bhero v. Lachhi Ram’ 
1949 Madh B. L. R. 212 in which Chaturv^Pj.’ 
has held that such a statement in an applica¬ 
tion for mutation is not an acknowledgment of 
a subsisting liability under the mortgage. In 
cas f A he m °rtg a S e was executed on 21 - 10 - 

l 0 ' V? d * or mutation was made 

on 24-12-1930. But the learned Judge did not 
consider the precise question whether a state¬ 
ment in an application for mutation that the 
property was held under a mortgage could be 
S3SSJW “ a conscious acknowledgment of 
liability when it was otherwise manifest that 

Hah r? d3te ° f a P- Dllc ation for mutation the 
liability was not barred by time. 

— •RhL^ le , ar T fr0 I?l the ,3 ud « men t in the case of 

that the learned Judge only Stnifi ^old 

tation 0 /? in 1 at ? f ment m a , n application for mu- 
ItehHHv j. tS K - f *"° proof of the fa ct that the 
ntPnHoH t S ' If the learned Judge 

mtended to go further and hold that a stated 

nmrlrtv an a 1 ? p , ! j catl ° n for mutation that the 
property was held under a mortgage would not 

constitute a good acknowledgment® eien whS 

it is otherwise shown that on the date of annli 
cation for mutation the liability was subsist' 

I ./VSe"aS a 

22-7-7395 1Ch k6epS aliVe the mortgage of 

- ts ssri S3L8- a 
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allow this appeal. The suit is remanded to the 
trial court for decision on its merits. I grant 
costs to the appellants incurred in this court 
and the lower appellate court. The costs in¬ 
curred in the trial court will abide the result 
of the suit on merits. 

B/V.R.B. Appeal allowed. 

A. I R. 1952 MADHYA BHARAT 180 
(GWALIOR BENCH) 
CHATURVEDI J. 

Kamal Chand, Applicant v. Amer Chand, 
Opponent. 

Criminal Ref. No. 11 of 1952, D/- 4-6-1952. 

t Criminal P. C. (1898), S. 198 — Wife 
defamed by allegation of theft against her — 
Husband cannot file complaint without leave 
of Court — Provisions are mandatory. 

Ordinarily a complaint of a criminal 
offence may be filed by any person, not 
necessarily by the person aggrieved; but 
there are certain exceptions to this rule, 
one of which is contained in S. 198. In 
cases falling under S. 198, the principle 
acted upon is that a Hindu lady residing 
with her husband, her father, her brother or 
her son is a member of his family, and 
her reputation is bound up with the repu¬ 
tation of the person in whose house she 
resides. If any imputation is made against 
her character that would affect as much the 
relative with whom she is living as herself, 
and therefore, where the alleged offence is 
defamation imputing unchastity, the party 
“aggrieved" is not necessarily the party 
directly defamed but includes also the 
husband or other relatives whose reputation 
is also affected and suffers injury. 25 Bom 
151 FB; 14 Mad 379; 32 Cal 425, Rel. on. 

(Paras 2, 4) 

The same principle, however, cannot be 
made applicable to those cases where there 
is no imputation of unchastity and in such 
cases the question whether the husband 
is a person aggrieved within the meaning of 
S. 198 must be determined with reference 
to the nature of the accusation and having 
regard to the special circumstances cf each 
case. If the allegation against the female 
is that she has stolen some property it 
cannot be said that the personal reputation 
of her husband has been harmed in any 
way and it cannot be maintained in such 
cases that the defamer’s object was to 
vilify the husband and not the wife. In 
such a case, the husband is not the person 
aggrieved within the meaning of the sec¬ 
tion and cannot file a complaint without the 
leave of the Court. (Para 5) 

But proviso to S. 198 clearly renders it 
permissible in the case of a woman, who 
according to customs and manners of the 
country ought not to be compelled to appear 
in public, that a complaint of any of the 
offences specified in S. 198 be taken 
cognisance of by a Court on a complaint 
made by some other person on behalf of 
such woman, provided the leave of the 
Court is taken for the purpose. Thus the 
husband can lodge a complaint with the per¬ 
mission of the Court. The provisions of 
S. 198 are mandatory and the trial without 
such leave is void, even if no objection is 
taken, for consent cannot confer jurisdiction: 
ATR 1935 Oudh 6 , Rel. uoon. (Para 8 ) 
Anno: Cri. P. C., S. 198 N. 4 and 8 . 


Deputy Government Advocate and Inamdar 
for Applicant; Ragunandan Swaroop, for Oppol 
nent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’01) 25 Bom 151: (2 Bom LR 665 FB) 4 r 
(’05) 32 Cal 425: (8 Cal WN 515) ’ 4 

(’24) 5 Lah 301: (AIR 1924 Lah 559: 

26 Cri LJ 342) 4 

(’91) 14 Mad 379: (1 Mad LJ 242) 4 

(’35) 10 Luck 277: AIR 1935 Oudh 6 : 

(36 Cri LJ 116) 3 

(’34) AIR 1934 Sind 188: (36 Cri LJ 408) 5 

ORDER: The petitioner Kamal Chand had 
lodged a report in the police alleging that 
Imarti Bai, wife of the complainant Amar 
Chand, had stolen his silver bunch of keys. 
This allegation was subsequently found to be 
false. Amar Chand, the complainant, then 
lodged a complaint against Kamal Chand under 
Section 500, I. P. C. and the petitioner was 
convicted by the City Magistrate, Lashkar, 
under that section and was sentenced to pay a 
fine of Rs. 50/-. The petitioner went to the 
Sessions Judge, Gwalior in revision and the 
learned Sessions Judge has recommended that 
the conviction of Kamal Chand petitioner be 
set aside on the ground that the complaint 
against the petitioner was not lodged by 
Imarti Bai but was lodged by her husband. 

(2) Ordinarily a complaint of a criminal 
offence may be filed by any person, not neces¬ 
sarily by the person aggrieved; but there are 
certain exceptions to this rule, one of which is 
contained in Section 198, Criminal Procedure 
Code, the first part of which reads as follows: 

“No Court shall take cognisance of an offence 
falling under Chapter 19 or Chapter 21, 

I. P. C. or under Sections 493 to 496 (both 
inclusive) of the same Code, except upon a t 
complaint made by some person aggrieved 
by such offence." 

(3) The offence of defamation is made punish¬ 
able under Chapter 21 of the Indian Penal 
Code and consequently no Court can take cog¬ 
nisance of an offence of defamation except upon 
a complaint made by some person aggrieved by 
such offence. The question for determination 
in the present case, is whether Amar Chand, 
the complainant, is a person aggrieved within 
the meaning of Section 198, Criminal Procedure 
Code? 

(4) There are several rulings which lay down 
that where the wife is defamed by the impu¬ 
tation of unchastity, her husband is a person 
aggrieved, upon whose complaint the Magistrate 
can take cognisance of a complaint under 
Section 198, Criminal Procedure Code. These 
cases are reported in — ‘Gurudit Singh v. 
Emperor', 5 Lah 301; — 'Chhota Lai Lallubhai 
v. Nathabhai Bechar', 25 Bom 151 and in 
'Chellam Naidu v. Ramasami', 14 Mad 379. In 
— 'Thakurdas Sar v. Adhar Chandra', 32 Cal 
425, where the alleged offence was defamation 
imputing unchastity to a Hindu widow, it was 
held, that her brother, with whom she was 
residing at the time, was a person aggrieved 
within the terms of Section 198, Criminal Pr°“ * 
cedure.Code. The learned Judges considered 
the case reported in *25 Bom 151 FB and 
expressly disagreed from the view expressed 
by Ranade J., the dissenting Judge. 

In all these cases the principle acted upon 
appears* to be that a Hindu lady residing wit 
her husband, her father, her brother, or ne 
son is a member of his family, and her repu¬ 
tation is bound up with the reputation of tne 
person in whose house she resides. If any 
imputation is made against her character tna 


AIR 1952 


Shanta Devi v. Custodian, E. P. (Shinde C. J; and Dixit J.) 


mb m 


would affect as much the relative with whom 
she is living as herself, and, therefore, where 
the alleged offence is defamation imputing 
unchastity, the party “aggrieved” is not neces¬ 
sarily the party directly defamed but includes 
also the husband or other relatives whose 
reputation is also affected and suffers injury. 
Considering the circumstances and condition 
under which people live in India and where the 
imputation of an unchastity of a female makes 
the whole family liable to social ostracism the 
propriety of the application of the principle 
alluded to above cannot be disputed. In all 
such cases the defamer’s object is always to 
vilify the relatives and not the female alone. 
The imputation in such cases is that the rela¬ 
tives knew of the female’s unchastity and with 
that knowledge lived with her. 

(5) The same principle however cannot be 
made applicable to those cases where there 
is no imputation of unchastity and in such 
cases the question whether the husband is a 
person aggrieved within the meaning of Section 
198 must be determined with reference to the 
nature of the accusation and having regard to 
the special circumstances of each case. If the 
allegation against the female is that she has 
stolen some property it cannot be said that the 
personal reputation of her husband has been 
harmed in any way and it cannot be main¬ 
tained in such cases that the defamer’s object 
was to vilify the husband and not the wife; for, 
in such a case, the slanderous words spoken or 
written do not impute any personal misconduct 
to the complainant. It is no doubt true that 
the husband’s feeling would be injured and also 
his reputation to a certain extent. But it is 
also to be borne in mind that a person 
‘aggrieved’ does not mean a person whose 
feelings have been hurt by the alleged 
defamation. If the term was intended to be 
capable of such extensive and elastic appli¬ 
cability, as pointed out in — ‘Husseinbhoy v 
Emperor’, AIR 1934 Sindh 188, there could 
hardly have been any reason to lay down a 
restriction in the first part of Section 198 or to 
the Provisions to that Section in 
1923 by an amending Act. 

(8) The following observations of Jenkins 
— Chhotalal v. Nathabhai’, 25 Bom. 
are > in opinion, important: 

I am unable to find in the Code any limi- 
; a ““? °* f he sense in which the word 
aggrieved is used. Nor is there any indi¬ 
go?# of the k i nd of grievance which may 
a ma " complain. Still I think it 
c . onceded ^at any fanciful or senti- 
£ en ^ gnevance would not suffice; it must 
a grievance as the law can appre- 

wll' ll - must be ^ hat has been termed a 

" 0t 3 ' stat pr ° ra,i °” 

(7) In the present case where the wife was 

cannnt d hp f i heft a m * my opin ion, the husband 
cannot be deemed to have a legal grievance- 

for, whatever pain of mind he may suffer from 

him ^ lande r °f his wife, the injury caused to 
him is mediate or remote and not immediate 
nL™°f lmae ' There is no imputation of 
Personal misconduct of the husband involved in 
the accusation. I must hold, therefore that in 
thf Present case, the husband Inder Chand,’ in 
S “ fCUmst ? nce i of . tbis case, was not a 
Section iQo gI r' eyed w *thin the meaning of 

“ » aa 
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according to customs and manners of the country 
ought not to be compelled to appear in public, 
that a complaint of any of the offences specified 
in Section 198 be taken cognisance of by a Court 
on a complaint made by some other person on 
behalf of such woman, provided the leave of 
the Court is taken for the purpose. Inder 
Chand could have lodged the complaint with 
the permission of the Court; but such permis¬ 
sion was never obtained in this case. The 
provisions of the Section are mandatory and 
the trial without such leave must be held to be 
void. Even if no objection with regard to 
jurisdiction is taken in the trial Court this 
cannot confer jurisdiction on the Magistrate 
who tried the applicant. I am fortified in this 
view by a decision of the Oudh Chief Court 
reported in — 'Jagdish Narain v. Shams Ara 
Begam’, 10 Luck 277: AIR 1935 Oudh 6. 

(9) Under these circumstances, the reference 
is accepted and the conviction and the sentence 
of the applicant is set aside. Fine if paid will 
be refunded. 


B/R.G.D. 


Reference accepted. 
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(GWALIOR BENCH) 

SHINDE C. J. AND DIXIT J. 

Smt. Shanta Devi, Applicant v. Custodian, 
Evacuee Property, M. B. Government and 
another, Opponents. 

Civil Misc. Petn. No. 237 of 1951, D/- 2-5-1952. 
(a) Constitution of India, Arts. 19 (1) (f) and 
31 — Deprivation of property under S. 40 of 
Administration of Evacuee Property Act (1950) 
-Administration of Evacuee Property Act 
(1950), S, 40, 

The right to hold, acquire and dispose 
of property is not absolute. It is subject 
to the limitations specified in Art. 19 (5) 
and to the provisions contained in Art. 31 
The question of the right of a citizen to 
hold, acquire or dispose of the property 
can arise only so long as his property has 
not been taken away under Art. 31. If he 
has been deprived of his property under 
Art. 31 ( 1 ) or if his property has been 
acquired or taken possession of under' 
Art Jl (2) no question of his acquirin g , 
holding or disposing of that property couW 
possibly arise under Art. 19 (1) (f) if 
the petitioner has been deprived of Iris 
property under S. 40 qf the Administration 

Art w^ Pr °, P ?£ ty ^ Act > 1950 then 

A *, (D (f) of the Constitution has no 
a Pf bcat ' on ‘o his case. The applicant 

Art* S m vv tl * hat . < * ui * e a P art *rota 

|henJL <I i > „vffid:‘ h Il R A 1 95 , S‘ 

iff »n c «• F °"- ; air 

Scipe S nStUuti0n ° f India ’ A rt. 31 (1) _ 

Clause ( 1 ) of Art. 31 only contains a 
^^ atl0 . n of the fundamental rights in a 

be deortved^f h1^n ly> th ? 1 no person shaU 
rUy o/Taw f T ? 5 property save by autho- 
i- other words, this clause 

implies that a person may be deprived of 
^Property. Provided he is so deprived by 
authority of law. Art. 31 (1) by itself in 

|£fe ss £ I 

constitutfonahty otXe Act^n^^S 
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that the Act infringes the provisions of 
Art. 31 (1). (Para 9) 

(c) Constitution of India, Art. 19 (1) (f) and 
(5) — Administration of Evacuee Property Act 
(1950) — Validity. 

(Obiter): The restrictions imposed by the 
Administration of Evacuee Property Act are 
reasonable and in the interests of the 
general public. Having regard to the 
events which happened soon after the 
partition in 1947 and also talcing into 
consideration the entire scheme of the Act 
which is to make a provision for the 
custody, management and the administra¬ 
tion of evacuee property until a satisfactory 
and final settlement takes place between 
India and the Dominion of Pakistan, it 
cannot be said that the Administration of 
Evacuee Property Act, 1950 does not satisfy 
the requirements of Art. 19 (5): Case law 
Rel. on. (Para 10) 

(d) Constitution of India, Arts. 20, 245, 246 
and 248 — Power of Parliament to pass 
retrospective legislation for Madhya Bharat — 
General Clauses Act (1897), S. 6. 

There is no doubt that the Administration 
of Evacuee Property Act, 1950 is meant 
to be retrospective. There is in our Con¬ 
stitution a limitation on the power cf the 
Legislatures to make retroactive criminal 
legislation. These limitations are stated in 
. Art. 20. But except for this Article, there 
is no other provision in the Constitution 
which points to any limitation of the 
plenary powers of the Parliament and the 
State Legislatures so long as they keep 
within the ambit of the subjects of the 
legislation specifically assigned to them. 
There is nothing in Arts. 245, 246 and 248 
to indicate an intention to withhold from 
the Parliament the same absolute discretion 
as the British Parliament has with regard 
to past events as well as present and 
future, provided of course Parliament con¬ 
fines itself to the specified subjects and 
legislates within the limitations prescribed ‘ 
by Art. 20. From the principle cf the 
supremacy of the Parliament and the State 
• Legislatures within their allotted spheres, it 
follows that in the absence of express 
provision to the contrary, the Parliament 
and any State Legislature can give to their 
laws otherwise vaLid, retrospective or pro¬ 
spective operation. The Constitution does 
not restrict or limit the legislative compe¬ 
tence of Parliament so as to make it exer¬ 
cisable only with regard to that part of 
territory of India or only with regard to 
those subjects in regard to which the Domi¬ 
nion Legislature had before 26-1-1950 the 
power to legislate. The question therefore 
of the power of Parliament to legislate 
retrospectively or prospectively with iespect 
to a subject, is in no way affected by the 
powers of the Dominion Legislature under 
the Government of India Act, 1935. It is 
to the provisions of the present Constitu¬ 
tion that we must look for determining the 
powers of the Parliament. Section 6 of the 
General Clauses Act cannot be invoked in 
such cases for holding that the effect of 
the repeal of the Government of India Act, 
1935 is to conLrm for ever the rights 
vested in the citizens just before the com¬ 
mencement of the Constitution and to deny 
to the Parliament and the State Legislatures 
the power of interfering with those rights 
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by enacting retrospective legislation under 
the powers enforced on them by Arts. 245 
and 246 of the Constitution. Section *6 of 
the General Clauses Act which merely lays 
down one of the general rules of construc¬ 
tion of statutes, can have no applicability 
where the Government of India Act 1935 
is not merely repealed but is substituted 
by a new Constitution under which the 
Parliament and the State Legislature are 
not prohibited from legislating for the past 
and of interfering with vested rights. 
Section 6 of the General Clauses Act would 
have again no applicability where the 
Parliament and the State Legislatures with 
the legislative competence of retrospective 
legislation pass an enactment giving it in 
express terms retrospective effect. Further 
before 26-1-50, the Dominion Legislature 
functioning under the Government of India 
Act 1935, had the power to legislate for 
State of Madhya Bharat with respect to the 
custody, management and disposal of pro¬ 
perty declared by law to be evacuee pro¬ 
perty, by virtue of the instrument of Acces¬ 
sion executed by the Raj-Pramukh of 
Madhya Bharat accepting inter alia all the 
matters mentioned in the Concurrent List 
as matters with respect to which the 
Dominion Legislature may make laws for 
the State of Madhya Bharat. Thus, the 
Parliament can make for Madhya Bharat 
State retrospective legislation with respect 
to the custody, management and disposal of 
property declared by law to be evacuee 
property. AIR 1950 SC 27; AIR 1952 
Madh-B 57, Foil.; AIR 1951 Raj 94 (2), 
disting, and dissent. (Para 11) 

Anno: G. C. Act, S. 6 N. 1, 2. 

(e) Administration of Evacuee Property Act 
(1950), S. 58 (3) — Under Gwalior State 
Evacuee Property Management Ordinance (S. 
2uu4) and Madhya Bharat Evacuee Property 
Management Ordinance (32 of 1948) and Act 
(20 of 1949) vendor not an evacuee — Gwalior 
State Ordinance not containing any provision 
for transfer by evacuee — Held intimation given 
by vendor to custodian under Gwalior State 
Ordinance of sale of his house and order passed 
by custodian “filed the intimation” was not in 
any sense a confirmation of sale which was 
saved by Administration of Evacuee Property 
Ordinance, 1949 and Administration of Evacuee 
Property Act, 1950 which were subsequently 
brought into force in Madhya Bharat. (Para 12) 
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DIXIT J.: In this petition under Art. 226 of 
the Constitution of India, the petitioner Shanta 
Devi challenges the validity of the Administra¬ 
tion of Evacuee Property Act, 1950 (Act No. 
XXXI of 1950) and of certain orders made 
thereunder by the Custodian of Evacuee Pro¬ 
perty Madhya Bharat Government declaring a 
house purchased by the petitioner from one 
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Manavar Khan to be evacuee property and 
rejecting an application preferred by the appli¬ 
cant for the confirmation of the sale in her 
favour. The petitioner seeks the relief that 
the order of tne Custodian be quashed and the 
house be restored to her. 

(2) The facts, briefly stated, are that on 
16-8-48 the 'petitioner Shanta Devi purchased 
from Manavar Khan, who was employed by 
the Municipal Committee Lashkar as an Over- 
^ seer, a house belonging to him and situated in 
Lashkar. The sale transaction was made by a 
registered sale deed and was .for a considera¬ 
tion of Rs. 3600/-. At the time of sale there 
was x in force in the territory of Madhya Bha¬ 
rat comprising of the former Gwalior State an 
Ordinance “for the management of property 
left behind by the evacuees in Gwalior State.** 
The title of this Ordinance was “Evacuee Pro¬ 
perty Management Ordinance Gwalior State. 
Samvat 2004.” Under Section 2 of this Ordi¬ 
nance, an evacuee was defined as 

“a person who on account of communal feel¬ 
ings has whether temporarily or permanently 
left Gwalior State for any place situated 
therein (sic.).** 

The Ordinance did not lay down any proce¬ 
dure for the confirmation by the Custodian ap¬ 
pointed under the Ordinance of any transfer of 
any right or interest in any property by an 
evacuee. But Section 15 of the Ordinance pro¬ 
vided that if any person was in possession of 
an immovable property of any evacuee with 
his consent or under a deed duly executed by 
the evacuee then the person in possession shall 
not be evicted from the property, if he had 
i made a report to the Custodian. 

As on the date of the sale. Manavar Khan 
was in Gwalior State and as he continued to 
remain in Gwalior State while the Ordinance 
was in force, it was really not necessary for 
Shanta Devi or Manavar Khan to make a re¬ 
port of the sale transaction to the Custodian. 
However, on 20-8-1948 Manavar Khan informed 
the Custodian about the sale of the house 
effected by him in favour of the petitioner, 
Shanta Devi. The Custodian ordered the report 
made by Manavar Khan to be filed as Manavar 
Khan not being an evacuee within the meaning 
0 {™5 ordinance, the Custodian could not have 
entertained the report made by Manavar Khan. 
The Gwalior State Evacuee Property Manage- 
Rhol^r lnanCe w as re P ea ted by the Madhya 
nJnif* ^ V f- CUee p ™P erl y Management Ordi- 
^ Ce J 0rdinanca E°- 32 of 1948 > which came 

ffiaSi 0 ? 0n 15 ; 1 i' 40 - This Ordinance was 
replaced by an Act of the Madhya Bharat 
Legislature which came into force on 19-2-1949 
Act No. XX of 1949 and substantially 

LV OrSSceX l 32 o STJ“ 

evacuee" as°a "person 2 A " deltad " a " 

“ordinarily residing in or owning property or 
carrymg on business within the territories 
comprising in the United State, who on ac 

d?SnL° f clvU , dlsturban ees or the fear of such 
disturbances leaves or has since 15 - 8-47 whe- 

<?f!L t ? mpora ? ly or Permanently, (left?) tlie 
State for a place outside the State.” 

No^S% state l that in both th e Ordinance 
provided* tto? n ft the Act No - 20 °f 1949. it was 
anv th ^ if an eva cuee has transferred 

beforTfho Vab i e property afte r the 15-11-47 and 
before the enforcement of the Ordinance or the 


Act, the transferee should get the transfer con¬ 
firmed by the Custodian by an application made 
to him in that behalf before tne 30-4-49. As 
Manavar Khan continued to remain in Madhya 
Bharat while Ordinance No. 32 of 48 and the 
Act No. 20 of 1949 were operative, he could not 
be treated as an evacuee under the Ordinance 
or the Act and the petitioner accordingly did 
not take any step, and was not required to 
take any step to get tne sale ol the nouse by 
Manavar Khan to her, confirmed by the Custo¬ 
dian. 

(3) On 18-10-49, the Central Ordinance, 
namely, “The Administration of Evacuee Pro¬ 
perty Ordinance, 1949 which extended to every 
Acceding State came into force in Madhya 
Bharat. By Sec. 55 (2) of this Ordinance, the 
Madhya Bharat Evacuee Property Management 
Act, No. 20 of 1949 stood repealed. This Ordi¬ 
nance was replaced by an Act of the Union 
being Act XXI of 1950 which came into force 
on 17-4-50. It appears that soon after the 
coming into force of this Act, Manavar Khan 
migrated to Pakistan. He, therefore, became an 
evacuee as defined in Section 2 (d) of the Act. 
Thereupon, the Custodian, Madhya Bharat 
Government after issuing notice to the peti¬ 
tioner and holding an \nquiry passed an order 
on 16-6-50 under Section 7 (1) of the Act 
declaring the house purchased by Shanta Devi 
from Manavar Khan to be evacuee property. 
Shanta Devi, then, appealed against the order 
of the Custodian declaring the house as evacuee 
property to the Court of District Judge, Gwa¬ 
lior. The appeal was rejected as incompetent. 

Thereafter, on 23-12-5U, the petitioner applied 
to the Custodian under Section 40 of the Act 
for the confirmation of the sale. The Custodian 
rejected this application as barred by time. 
Shanta Devi, then, appealed to the Custodian 
General, Government of India, against the 
order of the Custodian, Madhya Bharat Govern¬ 
ment rejecting her application for the confirma- 
tmn of the sale. The Custodian General reject¬ 
ed the appeal and upheld the order of the Cus¬ 
todian. Subsequently. Shanta Devi preferred a 
review petition to the Custodian General, 
w ^h was also rejected on 11-6-51. Thereafter, 
on 26-9-51 she filed the present petition in this 
court. 


<!> Tbe grounds on which the petitioner chal¬ 
lenges the validity of the Administration of the 
Evacuee Property Act, 1950 are not stated in 
the petition with clarity pr precision But 

spWo l ih Mr ‘ Pha S w andas Gupta learned coun- 
sel for the applicant attacked the legislation in 

ErattonTf 1 '° n th £ ground that the Admi¬ 
nistration of Evacuee Property Act. 1950, taken 

* } vh ° le mfnnges the right to property 

guaranteed by Article 19 ( 1 ) (f) and 

Article 31 ( 1 ) of the Constitution. It is also 

var l Khan to^h^r n ? of the house by Mana - 
and valid . Sdtr%£ et, ) t,oner was Perfectly legal 
Rhtlt L d .U the ^ w ? operating in Madhya 
Bharat before the Administration of Evacuee 

P-P-ty Act, 1950 was brought into force in 

menf hyj f ara i' and that before the commence- 

bernmp f fho? t < rP nslltut * on > the petitioner had 

acquUed'a 6 Vest'S a ." h d at had 

hidden V* Constitution the Parliament 
drauf 1 ! * 1 ° P n SS GX P ° St * act ° laws SO as to With- 
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Act, affects vested rights and is therefore un¬ 
constitutional. 

It is also urged that Parliament has no power 
to make a law impairing transfers of property 
made in Madhya Bharat by evacqees before 
26-1-50, as the authority of the Dominion Legisla¬ 
ture to legislate for Madhya Bharat in tne matter 
of custody, management, & disposal of any pro¬ 
perty including evacuee property was excluded 
before 26-1-50. A faint attempt was also made 
to challenge the orders of the Custodian on the 
ground that they were in excess of jurisdiction 
conferred on the Custodian. 

(5) The petition is opposed by the non-appli¬ 
cants. In the return filed on their behalf, it is 
stated that the petitioner having failed to apply 
within time for the confirmation of the sale in 
her favour, she cannot now be allowed to seek 
the remedy under Article 226; that the Admini¬ 
stration of Evacuee Property Act, 1950 is a valid 
piece of legislation and that none of the funda¬ 
mental rights of the petitioner under Article 19 
(l)(f) or Art. 31 have been violated in any way 
by the orders or action of the Custodian or the 
Custodian General. 

(6) Before considering the contentions of the 
applicant, it seems to me necessary to reler to 
the material provisions and the scheme of the 
Administration of Evacuee Property Act, 1950 
under which the house purchased by the peti¬ 
tioner was declared evacuee property and her 
application for the confirmation of the sale was 
rejected. As the Preamble of the Act says, the 
object of the Act is to orovide for the admini¬ 
stration of evacuee property, and for certain 
matters connected therewith. Section 2 is the 
definition section. Clause (d) 0) of Section 2 
defines “evacuee" as any person 

“who on account of the setting up of the Domi¬ 
nions of India & Pakistan or on account of 
civil disturbances or the fear of such disturb¬ 
ances, leaves or has, on or after the 1-3-47 left 
any place in a State for any place outside the 
territories now forming part of India ’. 
Sub-clauses (ii) and (iii) of clause (d) define 
other categories of evacuees with which we are 
not concerned in this petition. Clause (e) con¬ 
tains the definition of "intending evacuee.” This 
is not material to the present case. 

Then clause (f) defines "evacuee property” as 
any property in which an evacuee has any right 
or interest (whether personally or as a trustee 
or as a beneficiary or in any other capacity) and 
includes any property — (1) which has been 
obtained by any person from an evacuee after 
14-8-1947, by any mode of transfer, unless such 
transfer has been confirmed by the Custodian, or 
(2) belonging to any person who after 18-10- 
1949 has done or does any of the acts specified 
in clause (e) of Section 2, or in which any such 
person has any right or interest to the extent 
of such right or interest. Certain properties are 
excluded from this definition. But we are not 
concerned here with these excluded properties 
Coming now to Section 7 of the Act. we find 
that it provides that where the Custodian is of 
opinion that any property is evacuee property 
within the meaning of the Act, he may after 
causing notice thereof to be given in the pre¬ 
scribed manner to the persons interested and 
after holding such inquiry into the matter as 
the circumstances of the case permit, pass an 
order declaring any such property to be eva¬ 
cuee property. 

Under Section 8. property declared as evacuee 
Oroperty is deemed to be vested in the Custodian 


for the State. Section 9 gives to the Custodian 
the power to take possession of evacuee property 
vested in him, from any person who refuses to 
surrender the property to him. Sec. 10 defines 
the powers and duties of the Custodian for the 
purposes of securing, administering, preserving 
and managing any evacuee property which has 
vested in him. The Custodian may carry on 
business, appoint a manager, or require any 
person to furnish such returns as are necessary, 
search any building or place where he has j 
reason to believe that any evacuee property or 
document concerning it is kept, institute or 
defend legal proceedings, raise loans on the 
security of the evacuee property, make payments 
to the members of the family of the evacuee and 
transfer the property and may even sell it with 
the prior permission of the Custodian General. 
Sections 11 to 14 deal with trust properties, 
variations and cancellation of leases and allot¬ 
ments of evacuee properties, payments to Cus¬ 
todian in valid discharge of debts and recouping 
of expenditure by Custodian. 

Under Section 15, the Custodian is required 
to maintain accounts of evacuee property vested 
in him. Section 16 lays down the procedure for 
restoration of property in certain cases to an 
evacuee. Sections 17 and 18 lay down certain 
consequences of vesting of property in the Cus¬ 
todian. Sections 19 to 23 contain provisions 
relating to ‘intending evacuees’. Sections 24 to 
28 which form Chapter V make provisions for 
appeals, review or revision. It must be noted 
that an appeal against an original order passed 
by the Custodian declaring a person an evacuee 
under sub-clause (1) or sub-clause (ii) of cl. (d> 
of section or from an order declaring the pro- 
perty an evacuee property under sub-clause 1 of A 
clause (f) of sub-section 2 lies to the Custodian 
General. When a person is declared to be eva¬ 
cuee within the meaning of section 2 (d) (m) 
or when the property is declared to be an eva¬ 
cuee property within the meaning of Section & 

(f) (2) then an appeal lies to the District Judge 
nominated in that behalf by the State Govern¬ 
ment. Section 26 gives the power of .review or 
revision to the Custodian, Additional Custodian 
or authorised Deputy Custodian. Chapter V 
consisting of Sections 29 to 39 provides for 
penalties and procedure. 

Then follows Chapter VII which contains sec¬ 
tions dealing with miscellaneous matters. The 
important sections that must be noted are Secs. 

40 and 58. Under Section 40, no transfer ol 
any right or interest in any property made in 
any manner after 14-8-47 by or on behalf of 
any person whose property is notified or declared 
to be evacuee property shall be effective so as 
to confer any rights or remedies on the parties 
to the transfer or any person claiming under 
them unless the transfer is confirmed on an 
application made to the Custodian by the trans 
feror, the transferee or any person claiming 
under them within the prescribed period. Sec. 58 ^ 
of the Act repeals the Administration of Eva¬ 
cuee Property Ordinance. 1949 andanyla 
corresponding to Ihe Act which was in force in 
anv State immediately before the commence 
ment of the Act. It further provides that tne 
repeal shall not affect the previous operation of 
that Ordinance or corresponding law, and sub 
ject thereto anything done or any action taKen 
in the exercise of any power conferred by or 
under that Ordinance or corresponding law. 
"shall be deemed to have been done or taken 
in the exercise of the power conferred, under 
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this Act as if this Act were in force on the 
day on which such thing was done or action 
was taken.” 

(7) It is clear from what has been stated 
above that the object of the Administration of 
Evacuee Property Act, 1950 is simply to deal 
with the custody, management and administra¬ 
tion of evacuee property. Under the Act the 
State or the Custodian does not become the 
owner of the evacuee property; the title of the 
* evacuee in the property is not destroyed or 
extinguished. The evacuee is only restrained 
from exercising his rights as an owner of the 
property until the Parliament finally decides the 
ultimate fate of the evacuee property and the 
rights of the owners of those properties. A trans¬ 
feree of the evacuee property if he fails to get 
the transfer confirmed by the Custodian, is 
deprived of the property. But the property 
vests in the Custodian for the purpose of the 
Act, that is, for the purpose of custody, manage¬ 
ment and administration. The necessity for 
passing such a legislation extending to the whole 
of India except the States of Assam, West Ben¬ 
gal, Tripura, Manipur, Jammu and Kashmir, is 
now well known. 

After the setting up in 1947 of the two Domi¬ 
nions of India and Pakistan, communal disturb¬ 
ances on an uhprecedented scale followed and 
on account of fear of such disturbances, a large 
number of people migrated from one Dominion 
to the other leaving behind them properties 
worth crores of rupees. It, therefore became 
imperative for the Government to take upon it¬ 
self the administration and the management of 
such uncared property. The various Provinces 
( and the States had promulgated different Ordi¬ 
nances dealing with evacuee property. It was 
however, felt that there should be uniform legis¬ 
lation relating to evacuee property throughout 
hidia By Act No. IV of 1949 the Government 
or India Act, 1935 was amended and “the cus¬ 
tody, management and disposal of the property 
lhcluding agricultural land declared by law to 
be evacuee property” was added as a subject 
of legislation in the Concurrent List. On 18-10- 
49 an Ordinance called the Administration of 
Evacuee Property Ordinance was promulgated 
which extended to all the Provinces of India 
(except Assam and West Bengal) and to every 
Acceding State. The Ordinance was subsequently 
replaced by the Administration of Evacuee Pro¬ 
perty Act, 1950, which substantially reproduced 
the provisions contained in the Ordinance. 

( 8 ) Proceeding now to consider the grounds on 
which the learned counsel for the petitioner 
challenges the validity of the Act, in the first 
place, it is contended that Article 19 m (f\ 
guarantees to all citizens the right to acquire 
hold and dispose of property and that the laW 
contemplated by Article 31 ( 1 ) by which a per- 

fvaK.^ th!? r - 1V f d ° £ Ns Property must be 
u- u o > that 1S to sa y- lt ls contended, a law 
which does not offend Article 19 ( 1 ) (f); and that 

inasmuch as the Act in question interferes Mith 
the rights of an evacuee and of a transferee 

of°nrnnprf °* ^ ol f in ?- Passing and disposing 

?L P tmfSf “ * also , m cer i am cases extinguishes 
the title of a transferee, the Act is not a valid 

19 W fn n m th and th A er f f< ? re ’*>i t iS re P u 2 nan t to Art. 

tutional (0 T« 1 A -, tlCle 31 (1) : and is unconsti- 

h£"S To me . lt appears that this argument 

not^, ase( * j n an lnsuf ficient appreciation of the 
nature and scope of fundamental rights relating 
to property guaranteed by the Constitutfon. 


The right to hold, acquire and dispose of 
property is not absolute. It is subject to the 
limitations specified in Article 19 (5) and to the 
provisions contained in Article 31. The Consti¬ 
tution does not prohibit the State from depriv¬ 
ing any person of his property or of taking pos¬ 
session ol or acquiring the property for public 
purposes. It is obvious from an examination of 
the provisions of Article 19 (1) (f) read with 
clause 5 of that Article and Article 31 that rea¬ 
sonable restrictions on the exercise of the right 
to acquire, hold or dispose of property can be 
imposed either in the interests of the general 
public or for the protection of the interests of 
any Scheduled tribe; (2) that a person may be 
deprived of his property by authority of law; 
(3) and that the State may acquire any pro¬ 
perty or take possession of it for public pur¬ 
poses on payment of compensation. It must be 
remembered that Article 19 (1) (f) speaks of the 
general rights of a citizen to acquire, hold and 
dispose of the property; while Article 31 is 
concerned with the specific right to the property 
and prescribes the conditions under which a 
person may be deprived by the State of his 
property or his property may be, acquired or 
taken possession of by the State for public 
purposes. 

It is clear that the question of the right of 
a citizen to hold, acquire or dispose of the pro¬ 
perty can arise only so long as nis property has 
not been taken away under Article 31. If he has 
been deprived of his property under Article 31 
(1) or if his property has been acquired or taken 
possession of under Article 31 (2) no question of 
his acquiring, holding or disposing of that pro¬ 
perty could possibly arise under Article 19 (1) (f) 
A citizen cannot clearly maintain that his right 
to hold, acquire or dispose of his property has 
been interfered when in fact he has been depriv¬ 
ed of that property under Article 31. In ‘A. K. 
Gopalan v. State of Madras’, AIR 1950 SC 27 it 
was pointed out by the Supreme Court that the 
" ghts c °, n L erred by Article 19 (l) (a ) to (e) and 
(g) would be available to the citizen until he was 
under Article 21 deprived of his life or personal 
la\v 7 according t0 P r °cedure established by 

On the same reasoning, it would seem that the 
right to property guaranteed by Article 19 ( 1 ) 
(f) would be available to the citizen until he is 
deprived of his property under Article 34 (1) or 
his property is acquired or taken possession of 
under Article 31 (2). That Article 19 ( 1 ) (f) i s 
operative in the case of only those whose pro- 
perty has not been taken away under Article 31, 
has been made very clear by the observations of 
Das J., in para 74 of the judgment of Supreme 

AIR^l 951 cp C 4 , ira ? jlt Lal . , v - Union of India’, 
aik 1951 SC 41. In — Abdul Maiid v P r 

S i; MR , 1351 , Bom 440, the Bombay High 
Court has also taken the view that the rights 
guaranteed by Article 19 ( 1 ) (f) can only 8 be 
enjoyed provided the citizen is in a position to 
enjoy those rights and provided those rights can 

nrnno JI ? yed a J th °A gh - he has been deprived 8 of his 
property under Article 31(1) or his property has 

3i e (2) aCqUlred ° r taken possessi °n of under Art. 

(9) It is thus quite clear that if the petitioner 
i° t°Qk .AdmbitretSn 11 ^of* eSS* pfo^rt? 
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Learned Counsel for the applicant says that 
when tested by the provisions of Article 31 
(1) this Act is void. It is not disouted by him 
that by clause 5 of Article 31, he is precluded 
from objecting to the Act on the ground that 
it violates the provisions of Article 31 (2). I 
find it difficult to see in what way Article 31 
<1) assists the applicant. For the purposes of 
this petition, it is unnecessary to consider the 
question whether clause (1) of Article 31 
should be construed in isolation from the rest 
of the Article or whether clauses 1 and 2 of 
Article 31 should be read together, or to 
determine whether the word ‘deprived' as used 
in clause (1) has the same meaning as com¬ 
pulsory acquisition in clause 2 or whether 
‘deprivation' referred to in clause 1 must be 
taken to cover deprivation otherwise than by 
acquisition or requisitioning of property dealt 
with in clause 2. 

On these points, learned Counsel for the 
petitioner did not address any arguments be¬ 
fore us. If it is assumed that clauses 1 and 
2 of Article 31 must be read together and 
“deprivation” in clause ( 1 ) has the same 
meaning as compulsory acquisition or taking 
possession of property mentioned in clause (2) 
then clearly the petitioner is prohibited by 
clause 5 of Article 31 from challenging the Act 
on the ground that it is repugnant to the 
provisions of Clause (2) and therefore also to 
the provisions of douse (1); if, on the other 
hand, clause (1) of Article 31 is construed in 
isolation from the rest of the Article, and the 
legislation in question falls under that clause, 
then the only question that can arise for 
consideration is whether the deprivation of 
property complained of is by authority of 
law. that is, by a valid law passed by the le¬ 
gislature. For, clause (1) of Article ’31 only 
contains a declaration of the fundamental 
rights of private (sic) in a negative form, 
namely, that no person shall be deprived of 
his property save by authority of law. In other 
words this clause implies that a person may be 
deprived of his property, provided he is so 
deprived by authority of law. Mr. Bhagwan- 
das Gupta for the applicant challenges the 
validity of the impugned Act on the ground 
that it was passed by the Parliament without 
having legislative competence. 

I will deal with this objection later on; but 
apart from this objection, the petitioner has 
not raised any other objection to show that the 
Act under which he has been deprived of his 
property is not a valid law. It is clear, there¬ 
fore, that Article 31 (1) by itself in no way 
helps the petitioner. It is only if he shows 
that the legislation in question is otherwise 
invalid, that he can question the constitutiona¬ 
lity of the Act on the ground that the Act in¬ 
fringes the provisions of Article 31(1). In the 
present Case the petitioner has not been able 
to show that the Administration of Evacuee 
Property Act, 1950 is not a valid law. That 
being so, the petitioner’s contention that there 
has been an infringement of his fundamental 
right under Article 19 (1) (f) or Article 31 (1) 
cannot be accepted. 

(10) I ought to state that it is not the conten¬ 
tion of the applicant that even after he has 
been deprived of his property under Section 40 
of the Act, there still remain certain rights of 
his in the property, which he is entitled to 
enjoy under Article 19(l)(f). It has also not 
been suggested to us that so far as an evacuee 
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is concerned, certain rights still remain with 
him even after the declaration of his property 
as an evacuee property and even alter the 
Custodian has taken possession of the Dropertv 
and has assumed its management and that the 
provisions in the Act preventing the evacuee 
to transfer his property violate Article 19 ( 1 ) 
(0. It is therefore, really not necessary for us 
to consider whether any of the restrictions 
imposed by the Act on the exercise of the 
rights in the property by an evacuee is a rea¬ 
sonable restriction in the interests of the gene¬ 
ral public. If it were necessary to decide the 
point, I would be prepared to hold that the 
restrictions imposed by the Act are reasonable 
and in the interests of the general public. 

The Supreme Court has pointed out in — 
Dr. N. B. Khire v. State of Delhi’, AIR 1950 
SC 211 that in deciding on the reasonableness 
or otherwise of the restrictions imposed by 
law the substantive as well as the procedural 
provisions of the law should be examined. The 
case of — ‘Chintamanrao v. State of Madhya 
Pradesh’, AIR 1951 SC 118 also indicates that 
if there is a reasonable relation between the 
provisions of the Act and the purpose the Act 
has in view, then if those provisions contain 
any restrictions, they would be reasonable. On 
these tests and having regard . to the events 
which happened soon after the partition in 
'1947 and also taking into consideration the 
entire scheme of the Act which is to make a 
provision for the custody, management and 
the administration of evacuee property until a 
satisfactory and final settlement takes place 
between India and the Dominion of Pakistan, 
it cannot be said that the Administration of 
Evacuee Property Act. 1950 does not satisfy 
the requirements of Article 19 (5). This is also 
the view of the Bombay. Madras and Allaha¬ 
bad High Courts. See — ‘Abdul Mazid v. P. R. 
Na.vak’, AIR 1951 Bom 440; — ‘M. B. Namazi 
v. Deputy Custodian of Evacuee Property Mad¬ 
ias’. AIR 1951 Mad 930 and — ‘Asiatic Engi¬ 
neering Co. v. Achhru Ram*, AIR 1951 All 746 
(FB). 

(11) The next contention advanced on behalf 
of the applicant is that the Administration of 
Evacuee Property Act, 1950 is invalid because 
it is retrospective in its operation. The argu¬ 
ment is that the Parliament has no power of 
enacting laws with retrospective effect and that 
in any case it is incompetent to extend the 
retrospective operation of the enactment pas¬ 
sed by it, to a period anterior to 26-1-50, when 
the Constitution came into force and that as 
by the definition of “evacuee” and “evacuee 
property” given in the Act and by Section 58 
(3) the Act has retrospective effect so as to 
change the character of past transactions 
entered upon the faith of the then existing 
laws, the Act is invalid. There is no doubt 
that the Administration of Evacuee Property 
Act, 1950, is meant to be retrospective. But the 
contention that the retrospective provisions of 
the Act are not within the competence of the 
Parliament seems to me utterly untenable. The 
question turns entirely on the meaning of Arts. 
245. 246. and 248 of the Constitution which 
confer on the Parliament the power to legis¬ 
late. The effect of these Articles is that sub¬ 
ject to the provisions of the Constitution the 
Parliament has power to make laws for the 
whole or any part of the territory of India 
with respect of any of the matters enumerated 
in the “Union List” and the Concurrent List. 
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Parliament has also exclusive power to make 
any law with respect to any matter not enu¬ 
merated in the Concurrent List or State List. 
Under Entry 41 of the Concurrent List, power 
is given to Parliament to legislate with respect 
to custody, management and disposal of pro¬ 
perty including agricultural land, declared by 
law to be evacuee property. Now the principle 
that the Parliament and the State Legislatures 
are, within the statutory limits assigned to 
them, bodies possessing plenary powers is so 
^ well settled as to be free from doubt. From 
this principle of the supremacy of the Parlia¬ 
ment and the State Legislatures within their 
allotted spheres, it follows that in the absence 
of express provision to the contrary, the Par¬ 
liament and any State Legislature can give to 
their laws otherwise valid, retrospective or 
prospective operation. There is in our Consti¬ 
tution a limitation on the power of the Legis¬ 
latures to make retroactive criminal legisla¬ 
tion. These limitations are stated in Article 20 
But except for this Article, there is no other 
provision in the Constitution which points to 
any limitation of the plenary powers of the 
Parliament and the State Legislatures so long 
as they keep within the ambit of the subjects 
of the legislation specifically assigned to them 
There is nothing in Articles 245. 246 and 248 
to indicate an intention to withhold from the 
Parliament the same absolute discretion as the 
British Parliament has with regard to past 
events as well as present and future, provided 
of course Parliament confines itself to the spe¬ 
cified subjects and legislates within the limita¬ 
tions prescribed by Article 20. 


» 'y° uld indeed be a violent straining of 
A. the wide words of the power to make laws 
conferred by Articles 245, 246 and 248 if we 
were to read into them a prohibition of retro- 

Todo so would be to add to the 
hffin X/ 1 ’ ) vlthou t express words, the pro- 
82 r ® tros P®ct 1 ve laws over and above 

the limits set out in Article 20. During the 

SSJJ 1 ?* °. f h ‘ s arguments, learned Counsel for 

L «^ pUc J ant p ° mted out that if no limitation 
is imposed on the power of the Parliament to 

*h,? n p f. vacue f” and “evacuee property” then 
riani Parhament would have the power of 
declaring any class of citizens as evacuees and 
any property as evacuee propertv, even if the 

relation "Sh.P* pr °Pfty so declared have nl 
nf AT’ whatsoever, to the ordinary meaning 
of the expression ‘evacuee’. It was said thaf 

men P t a h£ g ff* j m ? ugned legislation ParSl 

the definition e f d » ,ts Dowers and included in 
the definition of “evacuee” even nersnns who 


e reaching power is capable of being abused. It 
i- is also true that if such a wide power is given 
t. to the Legislature, then there is an obligation 
r on the Legislature to exercise it honestly and 
t sensibly. But the fact that the power may be 

- abused cannot be urged as an argument to 
V show that the power is non-existent. Again, 
? an enactment may be unreasonable, unfair and 
s unjust; but these would be questions of policy 
d which the Court cannot consider in determin- 
) ing whetner the legislation is valid or invalid, 
l The remedy for the impropriety of the legis- 

- lation or for .alleged abuse ot power by Pariia- 
r ment or for the use of power to promote 
• alleged .improper object lies in the Parliament, 

- in the political field, and not in the Courts. 

! It may be unreasonable, unjust or inexpe¬ 
dient to legislate for the past and to interfere 
with vested rights; but on the grounds of 
inexpediency or unreasonableness, a legis- 
ture cannot be denied the power, which the 
Constitution confers, to pass retrospective 
legislation, if it thinks fit. I am, therefore 
unable to accept the contention of the learned 
Counsel for the applicant that the Administra¬ 
tion of Evacuee Property Act, 1950, is invalid 
because it has retrospective effect. What I have 
stated above is sufficient to dispose of the 
additional ground of invalidation urged by the 
learned Counsel for the applicant, namely, that 
as prior to 26-1-50 the Dominion Legislature 
had no power to legislate with respect to the 
custody, management and disposal of property 
declared by law to be evacuee property so far 
as Madnya Bharat was concerned, the Parlia¬ 
ment has under the Constitution no power of 
retrospective legislation with reference to that 

f° a ? j°. afrec * an 3 r right in ‘evacuee 
property vested in a citizen in Madhya Bharat 
before _6-l-o0. The contention is ill-founded. 

and S suh ted ’ U " der the Constitution 
anj subject to its provisions. Parliament has 

nart P °f V 1v, t0 * m ^ ke laws for the whole or any 
ter . ntory of India with respect to 
°L h «, ma i fers enumerated in the Union 
List and the Concurrent List and that the 
subject matter of the impugned legislation is 
r,K en T erated in the Concurrent 8 List; and 

late th within ?£ Wer of . the Parliament to Legis- 
late within the appointed limits is absolute 

and supreme. The Constitution does not res! 

Parting ‘ he , legiS J ative 

parliament so as to make it exercisahlp nniv 
with regard to that part of terrftory o In3 a 

M as 

pec. IfTBSSfL in SSS’SKJ® "J 

wmmm 

crued in Rajasthan prior" to IT 195 O S e a 0 C ; 
the PariiamerthS %2S ‘TnSR tT* 
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Rajasthan High Court while thinking that in 
view of their conclusions on other questions in 
that case, it was not necessary for them to 
express any view on the question of the legis¬ 
lative competence of the Parliament, thought 
it desirable to deal with the question as elabo¬ 
rate arguments were advanced before them. 
They observed that as the authority of the 
Dominion Legislature under the Government of 
India Act, 1935 in the matter of legislation for 
the purpose of imposition of income-tax was 
excluded in the Rajasthan before 26-1-50 and 
as the Government of India Act, 1935 has been 
repealed by Article 395 of the Constitution, 
therefore, by virtue of Article 367 and Sec. 6 
of General Clauses Act, the previous operation 
of Section 101 of the Government of India Act, 
1935, which dealt with the legislative powers 
of the Dominion Legislature could not be 
affected by subsequent legislation. On this 
reasoning the learned Judges came to the con¬ 
clusion that under the present Constitution, the 
Parliament has power to make laws for the 
imposition of income-tax in Rajasthan from 
26-1-50 onward and not retrospectively. 

Without in anyway deciding the point as to 
the validity of the imposition of income : tax in 
circumstances such as those present in the 
Rajasthan case, I must say with all respect to 
the learned Judges that I find it difficult to see 
how Section 6 of the General Clauses Act could 
be invoked in such cases for holding that the 
effect of the repeal of the. Government of 
India Act, 1935 is to confirm for ever the rights 
vested in the citizens just before the com¬ 
mencement of the Constitution and to deny to 
the Parliament and the State Legislatures the 
power of interfering with those rights by enact¬ 
ing retrospective legislation under the powers 
conferred on them by Articles 245 and 246 of 
the Constitution. It appears to me that Sec. 6 
of the General Clauses Act which merely lays 
down one of the general rules of construction 
of statutes, can have no applicability where the 
Government of India Act, 1935 is not merely 
repealed but is substituted by a new Constitu¬ 
tion under which the Parliament and the State 
Legislatures are not prohibited from legislat¬ 
ing for the past and of interfering with vested 
rights. 

Section 6 of the General Clauses Act would 
have again no applicability where the Parlia¬ 
ment and the State Legislatures with 
the legislative competence of retrospec¬ 
tive Legislation pass an enactment giv¬ 
ing it in express terms retrospective 

effect. The decision of the Rajasthan High 
Court is also not in point here. It can be 
distinguished on the ground that before 26-1- 
50, the Dominion Legislature functioning 

under the Government of India Act 1935, had 
the power to legislate for this State with res¬ 
pect to the custody, management and disposal 
of property declared by law to be evacuee 
property by virtue of the Instrument of Acces¬ 
sion executed by the RajPramukh of Madhya 
Bharat accepting inter alia all the matters 
mentioned in the Concurrent List as matters 
with respect to which the Dominion Legislature 
may make laws for the State of Madhya Bha¬ 
rat. There is thus no force in the contention 
of the learned counsel for the applicant that 
the Parliament cannot make for this state re¬ 
trospective legislation with respect to the 
(custody, management and disposal of property 
(declared by law to be evacuee property. 


(12) Learned Counsel for the applicant did 
not press on us the contention that the orders 
of the Custodian declaring the house purchased 
by her to be evacuee property and rejecting 
her application for the continuation of the sale 
were in excess of the jurisdiction conferred by 
the Administration of Evacuee Property Act, 
1950 on the Custodian. He conceded that if the 
Act is held valid he could not on the facts and 
the circumstances, in which the orders were 
passed by the Custodian in the present case, 
challenge them as being those passed by the 
Custodian without jurisdiction or in excess of 
jurisdiction. It must be noted that Section 58 
(3) of the Act by which anything done or any 
action taken in the exercise of any power 
conferred by or under the Administration of 
Evacuee Property Ordinance 1949 is deemed 
to have been done or taken in the exercise of 
the powers conferred by or under the Act, in 
no way helps the petitioner. The sale was not 
confirmed under the Ordinance and indeed 
there was no occasion for the petitioner to 
have the sale confirmed under the Ordinance 
as the property was not declared as an evacuee 
property under the Ordinance. Likewise, the 
analogous provisions in Section 55 (3) of the 
Ordinance by which all actions taken under 
the Madhya Bharat Evacuee Property Manage¬ 
ment Act. Samvat 2005 were saved, is also of 
no assistance to the petitioner. 

Under the Madhya Bharat Evacuee Property 
Management Act Sm. 2005 and Madhya Bharat 
Evacuee Property Management Ordinance Sam¬ 
vat 2005, Manavar Khan the vendor was not an 
evacuee and consequently no proceedings were 
taken for the confirmation of the sale in favour 
of the petitioner. The Madhya Bharat Eva¬ 
cuee Property Management Ordinance Samvat 
2005 repealed the Gwalior State Evacuee Pro¬ 
perty Management Ordinance Samvat 2004 & 
saved all actions taken under the repealed 
ordinance. But under the Gwalior State Ordi¬ 
nance also Manavar Khan was not an eva¬ 
cuee. The Gwalior State Ordinance did not 
contain any provision for the confirmation or 
a transfer by an evacuee. That being so, it 
cannot be maintained that the intimation which 
Manavar Khan gave to the Custodian under 
the Gwalior State Ordinance of the sale of the 
house by him to the petitioner and the order 
passed bv the Custodian “filed the intimation 
is in any sense a confirmation of the saie 
which is'saved by the laws referred to above 
which were subsequently brpught into force i 
Madhya Bharat. 

(13) On a careful consideration of the 
various points urged on behalf of the aPP l £' 
ant, I am of the opinion that Administra¬ 
tion of Evacuee Property Act, 1950 is a valid 
piece of legislation and the orders passed py 
the Custodian in exercise of the powers con 
ferred on him under that Act, declar^g the 
house purchased by the applicant-from-Man® 
var Khan an evacuee property and repaint 

her application for the confirmation of tne 

sale are valid. This application 
be dismissed. In the circumstances of the case. 
I think there should be no order as to costs u 
this petition. 

(14) SHINDE C. J.: I entirely agree. 

B/D H Application dismissed. 
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(INDORE BENCH) 

FULL BENCH 

KAUL C. J., DIXIT AND MEHTA JJ. 
Champalal, Applicant v. State. 

Criminal Revn. No. 71 of 1950, D/- 6-10-1950. 

(a) Criminal P. C. (1898), S. 498 — Power of 
High Court and Court of Sessions to grant bail 
— Scope of. 

- The power given to the High Court and 
to the Court of Sessions under S. 498 is 
not merely incidental and instrumental 
power to carry into execution all the powers 
given to a trial Court under S. 497. The 
power is clearly supplementary or subsi¬ 
diary in that, it completes the provisions of 
S. 496 with regard to the grant of bail to 
accused persons. It is wide, uncontrolled 
by any of the restrictions mentioned in 
S 497: AIR 1931 All 504 and AIR 1948 
All 26, Rel. on. (Para 5) 

Anno: Cr. P. C., S. 498 N. 1. 

(b) Criminal P. C. (1898), Ss. 498 and 561A 
Power of High Court to cancel bail granted 

by 4 n P £? e , r of Magistrate to cancel bail 
granted by High Court. 

It is true there is under S. 498 no power 
to cancel bail as there is in section 497. 

J s 6 ran * e d by the Sessions Judge 
under S. 498, the High Court can, as a Court 
of revision, cancel the bail. So also, where 
granted by the High Court under 
S ; i 98j , tbe Hl S h Court can in the exercise 
of its inherent power saved under S. 561A, 

‘£®J tbe . bail > l£ facts are brought to its 
notice which show that, unless the person 
so released on bail by it under S 498 is 

nf a Sl ed a n d ‘ ak ^ n , int0 custody, the ends 
of justice will be defeated. AIR 1945 PC 

y*, &xpi. ana dist. (Para 5) 

r±^ rect i? n {? ., the order of the High 

anv imf hi 6 m m tbe . efTect > ‘hat if at 
’ the Magistrate is satisfied that 

that th» e reasonabl . e grounds for believing 
that the accused is tampering with the 

prosecution witnesses, he would be at liberty 

eatinTfn Iht m' 1 ' I s ? ot , a Erection dele^ 
fnthV? * h f Magistrate, the power of the 

CWf C h» C 5 ncel the bail as the High 
Court by its order granting the bail has 

also exercised its discretion to cancel the 

ban in future leaving it to the Magistrate 

riss 

P -f 'U S ' «» N - »i.S. 551A N. 1. 
Advocate General, foMhe Stfte f ° r Applicant; 

P° urtwar /Chronological/ Paras 

fMWttfWP . ■■ 
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1950 of the Additional District Magistrate, 
Jhabua, cancelling the bail of the applicant 
Champalal and ordering his rearrest. The ap¬ 
plicant Champalal was arrested on 9-10-49 in 
connection with offences under sections 395 
397, 398, 126, 120 (b), 148, 332 read with sec¬ 
tion 109 I. P. C. A challan against him for 
these offences was filed on 31-12-49 in the 
Court of the Additional District Magistrate, 
Jhabua. The accused then applied to the Magis¬ 
trate as also to the Sessions Judge, Jhabua, for 
being released on bail, but his applications 
were rejected. Ultimately the applicant was 
ordered to be released on bail by my learned 
brother Mehta J. The order dated 23-5-1949 
directing the release of the accused on bail 
also mentioned that: 

“in case the accused applicant tries to tamper 
with the prosecution evidence for which 
there must be definite proof, the trial Court 
will be at liberty to cancel his bail bond.” 

In accordance with this order the applicant 
was released on bail. But on 21-6-1950 the pro¬ 
secution presented an application to the Addi- 
tional District Magistrate, Jhabua for the can¬ 
cellation of bail on the ground that the accused 
£ as ^mpenng wdth the prosecution witnesses. 
The Additional District Magistrate after re- 
cording the evidence of some witnesses found 
that the applicant was tampering with the pro- 
secution witnesses and on 29-6-50 ordered the 
cancellation of the bail and rearrested the ap- 
plicant. ^ 

iJ„ 2) . Th f. , quest i on . that arises for determina- 

™ ‘ n | hls reference, and on which alone 

thfrTn n fh 0 W a l re addresscd at the Bar. is. whe- 

nitLv. m • , ov f c _ ircum stances the Additional 

hah irrin^i 1S K tra !£- ha £ the power to cancel the 
bad granted by this Court on finding that the 

accused was tampering with the prosecution 

K The conten tion of Mr. Hazarilal 
Sanghi, who appeared for the applicant is that 

Cnni 0 " 5 4 ? 7 K and 498 of the Criminal Procedure 

Sraon^fdiraM^f t , ogetber -. and ‘ ha t. when a 
Court tL nr. d t0 be , admrf ted to bail by this 

497 of the P rZTr^ 0i sub ‘ secfi °n 5 of Section 
hail l„ u C de w ° uld a PPb’ and. therefore, the 
bail can be cancelled only by this Court It 

tha J sections 497 and 498 of the 
Code do not confer on the Magistrate the power 
to cancel the bail granted by this Court anH 
™r Vhen the Magistrate does' not possess that 
CWt r ’ n °^ suggest, .°n or direction given bv this 

1945 PC Qd Th iram u Das v * Emperor’, AIR 

£ riVy C ° Uncil ^rther observed in - ‘Tai 
ram Das v. Emperor’, that: n 

"♦L* trUth « the scheme of Chapter XXXIV ic 
that sections 496 and 497 proWdefnr*^ 

granfAg of bail to accused p^ons' 0 ^ 
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trial, and the other sections of the chapter 
deal with matters ancillary or subsidiary t) 
that provision. The only provision in the 
Code which refers to the grant ot bail to a 
convicted person is to be found in section .-*> 
Finally, their Lordships take the view . 
that chanter XXXIX ot the Code together 
with Section 426 is. and was intended to con¬ 
tain a comnlete and exhaustive statement ot 
the powers‘of a High Court in India to grant 
bail, and excludes tne existence of any addi- 
tional inherent power in a High Court 1 elat¬ 
ing to the subject of bail.” 

(3) The learned Advocate General, on the 
other hand, contends that section 498 of the 
Code is quite independent of section 49. and is 
not controlled by section 497; that the power 
conferred bv sub-section 5 of Section 49 < to 
cancel bail 'and rearrest of an accused is ex¬ 
pressly limited to cases in which the accused 
has been released under section 49. of the 
Code and that sub-section a of section 4J < does 
not apply to an accused person who has been 
released on bail under Section 498 of the Cone. 

It was contended that as section 498 ot the 
Code does not make any provision for the can¬ 
cellation of bail and as there is no special 
provision to the contrary, the High Court can 
under Section 561 of tne Code make an order 
directing the cancellation of bail and rearrest 
of the accused oerson in order to see tnat tne 
ends of justice are not defeated. It was said 
that in giving the liberty to the Magistrate to 
cancel the bail in the event of the accused 
person being found tampering with the prose¬ 
cution witnesses the High Court has not in any 
way delegated its power to cancel the bail to 
the Magistrate or conferred power to the 
Magistrate which he did not possess but has 
simply made a conditional order of bail which 
was to be operative only so long as the accused 
did not indulge in certain specified activities 
and that such a qualified order of bail could be 
made bv the High Court under section 498 read 
with Section 561A of the Code. 

(4) In dealing with the contentions of the 
learned counsel for the applicant and of the 
learned Advocate General, it is first necessaiy 
to examine the provisions of Sections 49# and 
498 of the Cr. P. C. Section 49# deals with the 
powers of the trial Court to grant or refuse 
bail to persons accused of non-bail3ble offences. 
Sub-section 1 of this section refers to a stage 
when the accused is first brought before a 
Court. At this stage there is little or no evi¬ 
dence for a Court to act upon and the matter 
of granting bail to the accused is entirely in 
the discretion of the Court subject to the res 
triction that if there are reasonable grounds 
for believing that the accused is guilty of an 
offence punishable with death or transporta.ion 
for life, the accused shall not be released on 
bail except when the accused is a minor under 
sixteen years of age or a woman or a sick or 
an infirm person in which case he may be re¬ 
leased « n bail. If the accused is not released 
at the initial stage of his appearance m a 
Court, he can still be released subsequently 
Hiirinr. investigation, inquiry or trial if there 
npp'no reasonable grounds for believing that he 
has committed a non-bailable offence but there 
arl sufficient grounds for further inquiry into 
U- iqu Then again if after the conclusion of 
KeS and before\he delivery of the judg- 
th Court is of opinion that there are 

SUble ^olds believing .ha, the ac 
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CU sed is not guilty of any non-bailable offence, 
the Court must release the accused if he is in 
custody on the execution by him of a bond 
without sureties for his appearance to hear 
the judgment delivered. A person who has 
been released on bail under section 497 can 
under sub-section 5 of this section be arrested 
and committed to custody by the High Court 
or a Court of Session as well as by any other 
court if that other Court has ordered the release 
on bail. It is obvious from the provisions of 
section 497 that it gives ample discretion to 
the trial Court to order release on bail in cases 
of non-bailable offences subject to the restric- 
tions mentioned in sub-sections 1, 2 and 4. The 
High Court has also the power to grant or 
revoke bail under section 497 as a Court of 
revision under Section 439 of the Criminal 
Procedure Code. 

(5) Now coming to section 498. it will be 
observed that this section deals with three 
matters, viz. (1) fixing the amount of bond, (2) 
the power of the Hign Court and the Court of 
Sessions to admit any person to bail in any 
case whether appealable on conviction or not 
and (3) the power of the High Couit and the 
Court of Sessions to reduce the bail required by 
a Police Officer or a Magistrate. If the P roV1 ' 
sions of Section 497 are compared with those 
of 498 the conclusion seems to be irresistible 
that the High Court and the Court of Sessions 
are' invested by section ,498 with wide powers 
in the matter of granting or refusing bail not 
only as Court of superior or revisional juris¬ 
diction but they have concurrent jurisdiction 
with the Courts of trial Magistrates in the mat- 

ter. 

The High Court can under Section 4 ®* revise 
the order of the trial Court and hold that the 
Court should have exercised the discretion in 
favour of granting bail. The High Court ca 
grant bail to accused persons under section 498 
when the grant of bail to the accused by he 
trial Court is not permissible under section 
497 The High Court and the Court of Ses¬ 
sions can also reduce the amount of bail fixed 

by the Magistrate. The power to grant bail 

under this section is clearly unfettered by any 

conditions or limitations im P°ti,1p, in favour 
497. There are numerous authoiitiesint 

this proposKion. k A reference 54 

AIM 15 (SB) and - ‘Kripa Shankar v. Empe- 
" Am 1948 All 20. 1 think it to .njjWgbta 

to contend that the power given t° the 
Court and to the Court of Sessions under sec 

tion 498 is merely incidental and, powers 

power to carry into execution all the P° 
given to a trial Court under S 497 . The p 
is clearly supplementary or subsidiary, 1 t^_ 

it completes the provisions of sections 498,^ 
with regard to the grant of bail t . .. 

persons. In my opinion, th f ^Sessions 

by the High Court or by the Court otw 
under Section 498 are wide, uncontn°ded 
any of the restrictions mentioned in sec ^ 
497. It is true there is under section 
power to cancel bail as there is m je d 

But if bail is granted by 1 foe as a 

under Section 498. the H 6 a i s0 wher e 

court of revision cancel the bail.: rt under 
the bail is granted bv the High uouri 
Section 498 fhe High Court can m 
of its inherent power saved under sect in . 
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conducted and that the ends of justice? are> not 
defeated, and if facts are.brougnt to the notice 
of the High Court which show that unless the 
person released on -bail by the High Court 
under section 498 is rearrested and taken into 
custody, the ends of justice will be defeated, 
the High Court has inherent power to cancel 
the bail and direct his rearrest. 

(6) To my mind, the observations of the 
Privy Council in — ‘Jairam Das v. Emperor’, 
AIR 1945 PC 94 do not affect the above view 
) k of the meaning and scope of section 498 which 
Tias so far been taken by the various High 
Courts in India. In — ‘Jairamdas v. Emperor’, 
the Privy Council considered the case of grant¬ 
ing bail to a convicted person and to whom 
the Privy Council had given special leave to 
appeal against his conviction and sentence. The 
Privy Council held that the High Court has no 
power to grant bail to a convicted person 
under section 498 or 561A of the Cede and to 
whom the Privy Council has granted special 
leave to appeal against his conviction. The deci¬ 
sion of the Privy Council is based on the 
reasoning that after disposal of criminal ap¬ 
peal by the High Court it becomes functus 
officio and it has no longer any seisin of the 
case and cannot grant bail to a convicted per¬ 
son and further that the chapter XXXIX of 
the Cr. P. C., deals only with the granting bail 
to accused persons and not to persons who 
have been convicted and that Sec. 498 of the 
Code has no reference to convicted persons; 
for, if they were covered by S. 498, it would 
confer on the Court of Sessions a power to grant 
bail to a convicted person appealing to the 
High Court which under Section 426 is con¬ 
fined to the High Court. The Privy Council 
j|lso observed that the jurisdiction to grant 
4 hail can exist only under statutory provisions 
and that the High Court has no inherent juris¬ 
diction to grant bail to convicted persons and 
that Section 561A of the Code confers no such 
powers on the High Court. 

In my opinion, the observations of their 
Lordships of the Privy Council referred to the 
learned Counsel on behalf of the applicant must 
be understood with reference to the facts under 
• . in that case and limited in mean¬ 

ing by those facts. The Privy Council did not 
in AIR 1945 P.C. 94 consider the question whe¬ 
ther the High Court had the power under Sec. 
498 to grant bail to accused persons. It cannot! 
therefore, be said that the observations of the 
Privy Council that 

"the scheme of chapter XXXIX is that S. 496 
and S. 497 provide for the granting of bail 
to accused persons before trial, and the other 
sections of the chapter deal with matters 
ancillary or subsidiary to that provision’ 
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40 R 1°, conv f y . thc meaning that Sec. 

496 and S. 497 contain a complete and ex- 
haustive provision with regard to the grant of 
l . 0 „5 cus f d . Persons by Courts and that Sec- 
498 contains merely incidental and instru- 
provisions to carry into execution the 
powers granted to Courts under s. 497 It is 

the e privv y r that ?, l0n , g with the word "ancillary” 
° u " cil . a, s° u sed the words “or sub- 
i£ lar ^ thereby indicating that sections other 
& t 96 , and 497 m Chapter XXXIXofthe 
w f! th matters not merelv incidental 
Courk 1m e ^ Utl0n S f the power conferred on the 

men? ti^ der S - tion 497 but the y also supple! 
ment the provisions contained in sections 496 


and 497 with regard to the grant of bail to 
accused persons. I have already indicated 
above how the provisions of section 498 supple¬ 
ment the power under s. 497 to grant bail. 

Similarly the observation of the Privy Coun¬ 
cil that Chapter XXXIX of the Code excludes 
the existence of any additional inherent power 
in a High Court relating to the subject of bail 
must be understood with reference to the ques¬ 
tion that was under consideration before the 
Privy Council, viz., whether the High Court 
has inherent power to grant bail. These obser¬ 
vations do not, in my view mean that the High 
Court cannot in the exercise of its inherent 
powers saved under S. 561-A make any order 
as may be necessary to give effect to any order 
under Chapter XXXIX, or to prevent abuse of 
the process of the Court or otherwise to secure 
the ends of justice in relation to an order 
under Chapter XXXIX. Those observations are 
only intended to emphasise the fact that the 
jurisdiction to grant bail exists only under sta¬ 
tutory provisions and the High Court has no 
inherent jurisdiction to grant bail to convicted 
persons. 

(7) There remains for consideration the ques¬ 
tion whether when the High Court grants bail 
to an accused person under Section 498 and 
directs in that order that it would be open to 
the Magistrate to cancel the bail if the accus¬ 
ed person tampers with the prosecution wit¬ 
nesses. does the High Court delegate to the 
Magistrate its power to cancel bail and thus- 
confer on him a power which he does not 
possess under the Code. In my opinion, a direc-, 

L «w m .v he ° rder . of the High Court granting 
bail to the effect that if at any time the Magis- 

p r mnnri iS f Sat L Sf ! ad • that u there are reasonable 
grounds for believing that the accused is tam¬ 
pering with the prosecution witnesses he would 
be at liberty to cancel the bail, is not a direc- 
.on deiegating to the Magistrate the power ot 

rnnr? h h w° urt J° can <*l the bail. The High 
Court by its order granting the bail has also 
exercised its discretion to cancel the bail in 
future on the ground of tampering with arose- 
cution witnesses, leaving it to the Magistrate 
to determine the fact of tampering the prose! 

SL"" n? ( l ses ' necessary for the High Court’s 
direction with regard to the cancellation of the 
bail to become operative. The High Court ha!i 

haii S1 tn h fh n ° lder as , in this case while granting • 
bail to the accused has also taken the decision 

to cancel the bail on the ground of tamn! !! ' 

the prosecution witnesses and the Hieh P Pn!!l? 

has it se ,f laid down the condition wi f rgS , 

to the operation of the order granting bail 

its canceHat 10 " in future and every thing whkh 

r „ ! ° W , UP0 ? ,he cond ‘tion being fulfilled 

Conditional orders of this kind are in E 
cases convenient and are certainlv rw ? man ^ 
in matters relating tail and 

s?* s r i & 

5 have 

the bail if the High Court’s Order^r* *?■ canceI 
to the accused specifies that°the S‘!! f g £ a lj 
I s , 0Ply temporary and that it wSfl V? bai 
to the Magistrate to cancel the hK b open 
stage in the Droceedings or on the 1 fi.!fl?^ er ! ain 

5K? e? pdition s. has also been tfi "ff of ' 
Mirza Mohammad v. Emoernr* atd — 

534; - ‘Crown ProsecufoT'MadVas^N^ 2 ^! 
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shnan’, AIR 1945 Mad 250 
Rex’. AIR 1948 All 366 (FB). 

(8) For the above reasons, in my judgment, the 
Additional District Magistrate Jhabua had the 
power to cancel the bail granted by this Court 
to the applicant when the Magistrate in accord¬ 
ance with the order of this Court granting the 
bail found as a fact that the applicant was 
tampering with the prosecution witnesses. As 
no arguments were addressed by the learned 
Counsel for the applicant and the Advocate- 
General on the finding of the Magistrate as to 
the tampering cf prosecution witnesses. I ex¬ 
press no opinion as to its legality or correct¬ 
ness. 

(9) MEHTA J.: I agree with my learned 
Brother Dixit J. that in pursuance of the direc¬ 
tion given by the High Court the Additional 
Magistrate Jhabua had the power to cancel the 
bail bond. 

(10) It appears to me that the powers confer¬ 
red on the Sessions Court and the High Court 
under Section 498. Criminal Procedure Code 
are wider than those conferred under section 
497, Cr. P. C. 

(11) At the time of releasing the accused on 
bail under Section 498, this court has got in¬ 
herent powers to impose a condition that in 
case the accused enlarged on bail tampers 
with prosecution witnesses the bail bond would 
be cancelled. This Court has got inherent 
powers under section 561A to see that the trial 
is properly conducted and that the ends of 
justice are not defeated and if facts are brought 
to the notice of the Court that the person 
released on bail is tampering with prosecution 
witnesses and the ends of justice will be defeat¬ 
ed if he is not re-arrested, then the court try¬ 
ing the accused has got the powers to cancel 
the bail bond and re-arrest him. Vide — ‘Em¬ 
peror v. Rautmal Kanumal’, AIR 1940 Bom. 40. 

(12) HAUL C. J.: I agree with the view of 
law taken by Dixit J. that the High Court had 
the power to grant bail subject to the condi¬ 
tion that the Magistrate who took cognizance 
of the case could cancel the bail if the accused 
was found to be tampering with the prosecu¬ 
tion evidence, and that the order cancelling 
the bail passed by the Magistrate in this case 
cannot be held to be invalid for want of legal 
authority. 

(13) At the hearing before the Full Bench 
the question whether on merits there was a 
case for cancellation of bail or not was not 
argued. The case will now be fixed before a 
Single Judge for consideration of that matter. 


Chhote Lai v. Chote Lai (Dixit J.) 

and — ‘Seoti v. 


A/G.M.J. 


Reference answered 
in the affirmative. 
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Chhote Lai Nand Kumar, Applicant v. Chote 
Lai Jwala Prashad and another, Non-Applicants. 
Civil Revn. Petn. No. 153 of 1951, D/- 17-11-51. 

Civil P. C. (1908), S. 151 and O. 25 R. 1 — 
Security for costs from plaintiff — Use of 
inherent powers. 

With the substitution of the word ‘India’ 
for the words ‘the States’ in Order 25 Rule 1, 
the Court can exercise its discretion under 
this Rule only when the plaintiff does not 
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reside in India. After the coming into 
force, in Madhya Bharat, of the Code Jf 
Civil Procedure (Amendment) Act (lqsn 
extending the Code of Civil Procedure, lona 
to Madhya Bharat and making certain 
amendments in the Code, an order for secu 
nty for costs cannot be made. On the 
sr°und that the plaintiff resides out of 
Madhya Bharat and does not possess any 
immoveable property within Madhya 
Bharat the inherent power of the Court 
under S 151 cannot be invoked in matters 
for which the Code does actually provide 
When the Code makes specific provisions 
in O. 2 d R. l for taking of security for 
costs from the plaintiff, then only in those 
cases security for costs may be demanded 
from the plaintiff. Even if it may be held 
that the Court has this inherent power, it 
is not a case for the exercise of it where 
the defendants have not alleged or shown 
any circumstances, apart from the residence 
of the plaintiff and his not possessing any 
property in Madhya Bharat, to justify the 
demand of security from the plaintiff. AIR 
1932 Sind 33, disting. (Paras 2, 3) 

Anno: C. P. C., S. 151 N. 2 O. 25 R. 1 N. 2. 

Prabhu Dayal Gupta, for Applicant; Ram 
Knshan Dixit, for Non-Applicants 

REFERENCE. Para 

(*32) AIR 1932 Sind 33: (140 Ind Cas 233) 3 

ORDER: This is a revision petition against 
an order of the District Judge Bhind, directing 
the plaintiff applicant to give security for the 
payment of all costs likely to be incurred by 
the defendant non-applicants in a suit filed by 
the plaintiff against the defendants for a decla¬ 
ration of title to and possession of a certain 
house. The order in question was passed by 
the learned District Judge on an application by 
the defendants to the effect that the plaintiff 
resides out of Madhya Bharat and does not 
possess any immovable property within Madhya 
Bharat. On inquiry, the learned District Judge 
found this statement of the defendants correct 
and made the order as regards the security for 
costs. 

(2) The only contention advanced on behalf 
of the applicant is that after the coming into 
force, in this State, of the Code of Civil Pro¬ 
cedure (Amendment) Act, (1951) Act No. II of 
1951 extending the Code of Civil Procedure, 
1908 to Madhya Bharat and making certain 
amendments in the Code, an order for security 
for costs can be made, only when the plaintiff 
does not reside in India and that as the plain¬ 
tiff resides in India, he cannot be called upon 
to furnish under Order 25 Rule 2 (sic) security 
for costs. 

(.?) The order of the learned Sessions Judge 
cannot, I think, be supported. Section 3 of the 
C. P. Code (Amendment) Act (1951) provides 
that in the Code of Civil Procedure “unless 
otherwise expressly provided for the words “the 
States” wherever they occur, the word ‘India* 
shall be substituted”. The amendment Act, 
nowhere, says that this substitution is not to 
be made in Order 25 Rule 1. It is, therefore, 
clear that with the substitution of the word 
‘India’ for the words ‘the States’ in Order 25, 
Rule 1, the Court can exercise its discretion: 
under this Rule only when the plaintiff does not 
reside in India. The present case does not,' 
therefore, fall within the purview of Order 25 
Rule 1. Learned counsel for the non-applicants 
does not contend that it does. He, however, 
argues that the court has inherent power to 
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>rder a plaintiff to give security for costs even 
in cases not covered by Order 25 Rule 1. In 
.support of this contention, counsel for the non- 
uDolicants relies on — Chainrai Vabram v. 
Say Times Ltd. 1 , AIR 1932 Sind 33. 

I am unable to accept this contention. In mv 
opinion, the inherent power of the Court under 
Section 151 cannot be invoked in matters for 
which the Code does actually provide. It seems 
:o me that when the Code makes specific pro¬ 
visions in Order 25 Rule 1 for taking of security 
l for costs from the plaintiff, then only in these 
cases security for costs may be demanded from 
the plaintiff. To hold otherwise would-be to 
render nugatory the provisions of Order 25 
Rule 1. Even if it be held that the court has 
i this inherent power, this does not seem to me 
to be a case for the exercise of it, for the 
defendants have not alleged or shown any cir¬ 
cumstances apart from the residence of the 
plaintiff and his not possessing any property 
in Madhya Bharat, to justify the demand of 
security from the plaintiff. 

The decision of the court of Judicial Commis¬ 
sioner, Sind reported in — ‘AIR 1932 Sind 33* 
is distinguishable on the ground that in that case 
the question was whether the inherent power of 
the court under Section 151 could be exercised 
for demanding of security from the plaintiff 
who in addition to his being a pauper was a 
mere nominal plaintiff and was carrying on 
litigation for the sole benefit of another person. 
That decision is not an authority for the 
proposition that on the grounds alleged with 
reference to residence and possession of pro¬ 
perty if an order for security under Order 25 
Rule 1 could not be made, it could still be 
made under Section 151 without showing any 
exceptional circumstances. 

(4) For the above reasons I am inclined to 
think that the order dated 29-8-51 demanding 
security for costs from the plaintiff applicant is 
not legal. I, therefore, accept this revision 
petition and set aside the order. In the circum¬ 
stances of the case, parties shall bear their own 
costs of this petition. 

B/D.H. Revision allowed. 

A. I. R. 1952 MADHYA BHARAT 193 
(INDORE BENCH) 

DIXIT J. 

Narwarsingh and others, Applicants v. State. 

Criminal Misc. Appln. No. 142 of 1951, D/- 
2 1-2-1952. 

Criminal P.C (1898) S. 352 — Trial in jail 
— Validity — Duty of Magistrate. 

There is nothing in the Criminal Proce¬ 
dure Code to compel a Magistrate to hold 
his court in the usual Court-premises. 
Section 352 of the Code gives a wide dis¬ 
cretion to the Magistrate as regards the 
place where a trial or inquiry is to be held 
The ordinary rule is no doubt that the 
trial or inquiry should be held in the usual 
court-room. But, there may be circum¬ 
stances under which the Magistrate mav 
uunk it expedient for reasons of security 
for the accused or for the witnesses or for 
any other valid ground to hold the trial 
m Jail premises. x (Para 3) 

But the Magistrate must realise that the 

St J n the trfal is held must be 
llke „ an 0 P e n court to which the 
pubhc generally may have access so far 

thom t. S i am 1 can conveniently contain 
}u I s also the du ‘y of the Magistrate 
to see that proper facilities are given to 
1952 M, B./25 & 26 


the members of the Bar and the members 
of the public and that they are not restrict¬ 
ed by the Jail rules or by the ofBcers-in- 
eharge of the Jail in attending the trial or 
inquiry: AIR 1947 All. 436, AIR 1950 Mad. 
696 and AIR 1952 CaL 91 Rel. on. 

(Para 3) 

Hence, where a special Magistrate holds 
the trial within Jail premises observing 
the above formalities it cannot be said 
that the trial is illegal or prejudicial to 
the accused merely because it is being held 
in Jail premises. (Para 3) 

Anno: Cr. P. C. S. 352 N. 2. 

Narwarsingh, Applicant, in person; Govt. 
Advocate, for the State. . 

REFERENCES: Courtwar/Chronological/ Paras 
(’47) AiR 1947 All 436: (48 Cri LJ 868) 3 

t’52; AtR 1952 Ail 91: (55 Cal WN 619) 3 

('501 AiR 1950 Mad 696: (1LR (1951) 

Mad 246) 3 

• 

ORDER: In tills- application Thakur Narwar¬ 
singh who along with some other persons is 
being tried by Mr. H. B. Agarwal, Special 
Magistrate, for offences under Ss. 395, 397, 398, 
120-B, 460, 332, 149, 458, I. P. C. The apoli- 
cant complains that the Ruler of Zabua, under 
whose instigation cases relating to the above 
offences have been instituted against him, re¬ 
sides in Indore and is influencing the prosecu¬ 
tion witnesses against him and that the witness¬ 
es which he himself wishes to produce in 
defence are residents of Zabua and Zaknawada 
which places are at a considerable distance 
from Indore, and further says that his trial in 
the Indore Central Jail premises is likely to 
prejudice him. On these grounds the applicant 
prays that hi$ trial should be held either at 
Dhar at Ujjain and that in no case should it 
be held in the Jail premises. 

( 2 ) I have heard the petitioner who was pre¬ 
sent in person, and the learned Government 

Advocate. In my opinion the aoolication must 
be refused. It is not the allegation of the ap¬ 
plicant that Mr. Agarwal, the Special Magis¬ 
trate. is prejudiced against him and the appli¬ 
cant does not ask for a transfer of the cases 
pending against him from Mr. Agarwal’s court 
to any other court. The applicant no doubt 
stated before me that during the course of 
examination of certain witnesses the Special 
Magistrate suggested questions to the Public 
Prosecutor and he also suggested answers to the 
witnesses. A similar allegation has also been 
made by the other accused persons, who are 
being tried along with the applicant, in a sepa- 
rMe application which is not supported bv anv 
affidayrt. This allegation appears to me so in¬ 
definite and general in character that I am not 

f n er !^ aded ,^ en v ,. t0 ? sk the Magistrate to send 
to this Court his observations with regard to 

1S therefore - no question 
t*} e t . a , fer °/the cases pending against the 

=sfor r ^. ,he court oi Mr - a « 

W.Asto the objection about holding of the 
tnal in Jail premises, I think there is no force 
in it. The Government has appointed Mr. Agar! 

j Spe » la I ^ Iagistrate un der Section 8 14 
of the Code of Criminal Procedure to try the 
cases against the apnlicant and has defined 
he area of his jurisdiction as comprising the 
enrire Madhya Bharat. In holding the trfal in 

w C - nt Iv 1 J , ai1 Premises, Indore, the Magi, 
trate is therefore, holding the trial wfthij. ? h : 
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limits of his jurisdiction. There is nothing in 
the Criminal Procedure Coae to compel a 
Magistrate to hold his court in the usual Court 
premises. Section 352 of the Code gives a wide 
discretion to the Magistrate as regards the place 
where a trial or inquiry is to be held. The 
ordinary rule is no doubt that the trial or in¬ 
quiry should be held in the usual court-room. 
But there may be circumstances under which 
the Magistrate' may think it expedient lor rea¬ 
sons of security for the accused or for the wit¬ 
nesses or for any other valid ground to hold 
the trial in Jail premises. In — ‘Kaiiashnath 
v. Emperor’, AIR 1947 All. 436, Malik J. (as 
he then was) observed that there is no provi¬ 
sion in the Criminal Procedure Code which 
compels a Magistrate to hold his court in the 
usual court-room. Section 352 probably con¬ 
templates that a Magistrate can hold his Court 
anywhere he likes. But the Magistrate wher¬ 
ever he may be compelled to sit bv executive 
orders, is bound by the provisions of Section 
352, and he must realise that the place where 
the trial is held must be something like an 
open court to which the public .generally may 
have access so far as the same can conveniently 
contain them. Malik J. also stated that it was 
the duty of the Magistrate to see that proper 
facilities are given to the members of die Bar 
and the members of the public and that they 
are not restricted by the Jail rules or by the 
officers-in-charge 'Of the Jail in attending the 
trial or inquiry. . . 

To the same effect are the decisions of the 
Madras and Calcutta High Courts reported in 
— ‘In re Ganesan’, AIR 1950 Mad C96 and — 
‘Prasanta Kumar v. State’, AIR 1952 Cal 91. I 
am in respectful agreement with these decisions 
and I do not think that it can be held that the 
trial of the applicant would be invalid or would 
be prejudicial to him merely because it is being 
held in Jail premises. In the present case, the 
Special Magistrate is holding the trial in Jail 
not because there is a direction in the oroer 
of the Government appointing him as Special 
Magistrate that he should hold the trial in the 
Central Jail, at Indore, but because, the Magis¬ 
trate has in his discretion decided to hold the 
same in the Jail premises. On the 15th of 
December 1951, the Magistrate passed an oroer 
stating that for reasons of securitv it was de¬ 
sirable that the trial should be held in the 
Central Jail premises. In this order, the Magis¬ 
trate has also emphasised the fact that his 
court will be an open court and that all facili¬ 
ties will be given to the pleaders and members 
of the public for attending the proceedings in 
his Court and that they shall have free access 
to the Jail oremises. This order was passed 
by the Special Magistrate in the presence of the 
applicant and the other accused persons and 
they were also informed of the facilities which 
the Magistrate proposed to give to the pleaders 
and the public. In these circumstances I do 
not think that the applicant can have any rea¬ 
son to complain that the trial in the Jail pre¬ 
mises is prejudicial to him. I am confident tnat 
if later on the Magistrate finds or if it comes to 
his notice that the access of the public or the 
members of the Bar is restricted in any way. he 
will no doubt reconsider the matter and pass 
appropriate orders about the continuance or 
otherwise of the trial in the Jail premises after 
giving full reasons for his decision. I fail to 
see how on the ground that the Raia of Zabua 
is influencing the witnesses or that the appli¬ 
cants* witnesses live in Zabua or Zaknawada, 
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this court can direct the Magistrate to sit at 
Dhar or Ujjain. 1 

(4) For the above reasons the petition is re¬ 
jected. 

B/K.S. Petition rejected. 

A. I. R. 1952 MADHYA BHARAT 194 
(GWALIOR BENCH) 

DIXIT J. 

Ram Sahay, Applicant v. The State. 
Criminal Revn. No. 41 of 1951, D/- 10-9-1951. 

(a) Gwalior State Rules for the Recovery of 
Government Dues (2001 Sm) Rr. 2 and 10 — 
Effect of — If supersedes S. 236 Gwalior State 
Excise Manual — Gwalior State Excise Ma¬ 
nual (1995) S. 236. 

The effect of reading Rule 2 of the Gwa¬ 
lior State Rules for the recovery of Gov¬ 
ernment dues Smt 2001, with Rule 10 of 
those Rules, is that if in any enactment, 
there was any provision for the recovery 
of sums due to the Government under the 
Act, the provisions of that Act would con¬ 
tinue to be operative; but that, on the 
other hand, if the enactment did not con¬ 
tain any specific provision for the re¬ 
covery of such amount, but only directed 
that any amount due under the Act 
would be recoverable as an arrear of land 
revenue, then, the procedure specified in 
Rule 10 would apply. (Para 3) 

R. 10 superseded the provisions of S. 
236 of the Gwalior State Excise Manual. 

Hence, until at least the application of 
the Revenue Recovery Act 1890, to the 
State of Madhya Bharat on 20-4-1950 the 
procedure for the recovery of sums due to 
the Government under the Madhya Bha¬ 
rat Excise Act, in the territory of Madhya 
Bharat comprising the former Gwalior 
State, was the one specified in Rule 10 of 
the Gwalior State Rules for the recovery 
of the Government dues Samvat 2001. 

(Para 3) 

(b) Opium and Revenue Laws (Extension of 
Application) Act (33 of 1950) S. 4 — Effect 
of. 

The effect of S. 4 of the Act is to repeal 
the Gwalior State Rules for the Recovery 
of Government Dues, Samvat 2001 which 
embody a law corresponding to the Re¬ 
venue Recovery Act, 1890. (Para 4) 

(c) Revenue Recovery Act (1890) S. 7 — 
Scope. 

Section 7, Revenue Recovery Act, pre¬ 
serves the continuity of the specific provi¬ 
sions of any enactment for the recovery 
of sums recoverable as arrears of land re¬ 
venue. A direction in an enactment that 
any sum due to the Government under 
the Act would be recoverable as arrears 
of land revenue, is clearly not a specific 
provision for the recovery of such a sum. 

(Para 4) 

Patankar, for Applicant; Shiv Dayal De¬ 
puty Government Advocate, for the State. 

ORDER: This is a petition in revision to set 
aside the proceedings under section 244 Kanoon 
Mai Gwalior Samvat 1893 pending in the Court 
of First Class Magistrate. Morar for the reali¬ 
sation of certain Government dues recoverable 
as arrears of land revenue under section 31 of 
the Madhya Bharat Excise Act Samvat 2006 
(Act No. 29 of 1949) from the applicant. It 
appears from the record that on 5-4-1950. the 
Superintendent, Customs and Excise Depart¬ 
ment addressed a letter to the First Class Magis- 
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trate Morar stating that an amount of 
Rs 52000/- was due from the petitioner and 
that he had failed to pay the amount inspite 
of a notice to that effect, and requesting the 
Magistrate to take proceedings under section 
236 of the Gwalior Excise Manual Samvat 1995 
for the recovery of the amount as arrears of 
land revenue. The learned Magistrate declined 
to take any action on the basis of the letter. 
Subsequently, on 18-7-50, a proper application 
was filed by the Department for the recovery 
* of the amount. The Magistrate, then, directed 
that on payment of the necessary fees by the 
Department, a warrant of attachment against 
the property indicated by the Department be 
issued. On 26-7-50 the petitioner asked the 
Court to dismiss the application presented to it 
by the Department on the ground that the 
Magistrate had no jurisdiction to take any pro¬ 
ceedings for the recovery of the amount. The 
learned Magistrate overruled the petitioner’s 
objection. Thereupon, the applicant went up 
in revision to the Court of Sessions Gwalior. 
The learned Sessions Judge, Gwalior rejected 
the revision petition. 

(2) Mr. Patankar who appeared on behalf of 
the applicant submitted that in filing the peti¬ 
tion before the First Class Magistrate, Morar, 
for the recovery of the amount, as arrears of 
revenue in accordance with the provisions of 
the Kanoon Mai, the Superintendent Customs 
and Excise wrongly followed section 236 of the 
Customs and Excise Manual, 1995, which had 
been superseded by section 10 of the Gwalior 
“Sarkari Matalabon ki Vasuli ke Niyam Samvat 
2001” (Rules for the realisation of Government 
Dues). It was said that these Rules issued in 

■ Samvat 2001 were themselves repealed on 20- 
4-50 by the Union Act (XXXIII of 1950), name¬ 
ly, The Opium and Revenue Laws (Extension 
of Application) Act, 1950, which extended to 
the State of Madhya Bharat, the Revenue Re¬ 
covery Act of 1890; and that, therefore, the 
recovery of the amount alleged to be due from 
the petitioner could only be in accordance with 
the provisions of the Revenue Recovery Act 
1890. The argument of the learned Deputy 
Government Advocate is that the effect of 
Rules 2 and 10 of the Gwalior State “Rules for 
the Realisation of the Government Dues Sam¬ 
vat 2001” was not to supersede section 236 of 
Customs and Excise Manual Gwalior State 
Samvat 1995, but to continue the applicability 
of the provisions of the Kanoon Mai for the 
recovery of amounts due under the Excise Act* 
th ^refore, the repeal of the Gwalior State 
Rules for the Realisation of the Government 
Dues Samvat 2001” by the Opium and Revenue 
Laws, (Extension Application) Act. 1950 did not 
affect the operation of section 236 of the Ex¬ 
cise Manual Learned Deputy Government 
Advocate, further, said that as to the direction 
m section 236 of the Excise Manual, that any 

1 i U i? due 1J to L the Government under the Excise 
Act would be recoverable as an arrear of land 
revenue, was not a law corresponding to the 
?„^ e “ ue . Recovery Act, 1890, it could not be 
said to have been repealed under section 4 of 
rdL?- piU x m A a . nd Avenue Laws (Extension Ap- 
2“ A & 19 , 5 V n i th at on the other hand 

laon Uc 7, • Revenue Recovery Act, 

Kjtf* lnd »cated that section 236 of the Ex- 

the Sa* 1 * c u ont iP ue in * orce even after 
1890 PP^onLon of the Revenue Recovery Act, • 
1090 to the State of Madhya Bharat. 


(3) On an examination of the provisions of 
the laws referred to by the learned Counsel 
and on a careful consideration of their argu¬ 
ments, I am of the opinion that the argument 
of the learned Counsel for the applicant must 
prevail. In the Gwalior State Excise Act. there 
were no provisions for the recovery of any 
Government dues under that Act. The Gwalior 
State Customs and Excise Manual Samvat 1995 
promulgated by the Gwalior Darbar embodied 
the rules under the Excise Act and the provi¬ 
sions to carry out generally the purposes of 
Gwalior Excise Act. Section 23G of the Manual 
provided that the recovery of any amount due 
under the Gwalior Excise Act would be in ac¬ 
cordance with the provisions of Gwalior State 
Kanoon Mai as an arrear of land revenue. On 
17-12-44. the Gwalior Darbar issued “Rules for 
the Realisation of Government Dues’’, These 
rules classified the Government demands under 
three heads, namely, Mulki, Mujmi and Vividh 
Rules 4 to 9 dealt with the procedure for the re¬ 
covery of Mulki and Mujmi demands. In res¬ 
pect of Vividh demands, that is miscellaneous 
demands other than Mulki and Mujmi demands 
it was provided in Rule 10 that for the re- 
covery of other Government dues, in respect 
of which there was no provision in those Rules 
or »n an? othei ' Rules or Act, or in respect of 
which there was a direction in any rule and 
enactment that they would be recoverable as 
arrears of land revenue, the procedure laid 
down in Rule 10 would apply. Rule 2 of the 
Gwalior State Rules for the Recovery of Gov- 

R^c en i d n eS ? an L vat 2001 ’ Erected that the 
5ha , 11 ,. n ? t aff ect those demands or the 
method of their realisation about which there 
were provisions in any other enactment. in 
my view the effect of reading Rule 2 of the 

emment jf® 1 ® ? UleS f ° r the recover y Of GOV- 
P dues Samvat 2001, with Rule 10 of 

those Rules, is that if in any enactment there 

Sue , a 7h P ? vision for the recover? of sums 
due to the Government under the Act the nro- 

Act ' vould continue to be opera- 
that ’ on the other ha nd, if the enact 
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having pecuniary jurisdiction limited to 
Rs. 50,000 had no jurisdiction to entertain the 
suit: Chitaley's Court-lees Act, Ref. 

(Para t ) 

Anno: Court-fees Act, S. 7 (iii) N. 1, 4; S. 7 
(ix) N 1; Suits Valuation Act, S. 8 N. la; 
T. P. Act, S. 58 N. 4 and 11; Contract Act, 
S* 172 N. 1. 

(b) Court-fees Act (1870), S. 12 (1) — The 
finality reierred to in Section 12 (1) (corres¬ 
ponding to S. 11 of Gwalior Act) is only with 

# reference to arithmetical calculations of court 

* fees payable and not with icierence to ques¬ 

tions of classification — Decision of trial Court 
that S. 7, Para 9 of Indian Court-fees Act (S. 7, 
Para 8 of Gwalior Act) applies to the suit 
cannot be treated as final and conclusive under 
S. 12 (1) —(Gwalior Court-fees Act, (Sm. 1964), 
S. 11). (Para 9) 

Anno: Court-fees Act, S. 12 N. 10. 

(c) Civil P. C. (1908), O. 7, R. 10 — Trial of 

soil in court having no pecuniary jurisdiction 
— Trial and decree are null and void — Proper 
order is to return plaint for presentation to 
proper court. (Para 11) 

Anno: Civil P. C., O. 7 R. 10 N. 1, 2. 

Shejwalkar, for Appellant; Karkare and 
Pamerkar, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’87) 9 All 191: (13 Ind App 134 PC) 11 

C4G) AIR 1946 All 456: (1LR (1946) All 454) 8 
(’87) 11 Bom 462 6 

(’99) 23 Bom 486 9 

(’16) 18 Bom LR 587: (AIR 1916 Bom 77) 4 

(’31) AIR 1931 Bom 234. (136 Ind Cas 176) 9 

(T2) 16 Ind Cas 963: (16 Cal LJ 375) 9 

(’16) 33 Ind Cas 891: (AIR 1918 Cal 947) 4 

(’41) AIR 1941 Cal 518: (196 Ind Cas 762) 9 

(’31) AIR 1931 Lah 378: (130 Ind Cas G43) 9 

C35) 153 Ind Cas 53: (37 Pun LR 125) 10 

(’21) AIR 1921 Mad 696: (66 Ind Cas 837) 10 

(’31) AIR 1931 Mad 575: (54 Mad 561) 10 

(’37) AIR 1937 Mad 81: (ILR (1937) 

Mad 275 FB) 9 

(’42) AIR 1942 Mad 502: (202 Ind Cas G5) 9 

(’43) AIR 1943 Mad 73: (207 Ind Cas 304) 4 

(’25) AIR 1925 Nag 435: (87 Ind Cas 911) 9 

(’38) AIR 1938 Nag 481: (178 Ind Cas 97) 9 

(’42) AIR 1942 Oudh 481: (202 Ind Cas 126) 8 
(’43) AIR 1943 Oudh 338: (18 Luck 683 FB) 8 

(’25) AIR 1925 Pat 392: (4 Pat 336 FB) 9 

(’4fi) AIR 1946 Sind 103: (ILR (1945) Kar 445) 8 
SHINDE J: This is a delenuant's appeal against 
the judgment and decree of the District Judge. 
Mandsaur. One Bansi'.al resident of Jawad flied 
a suit against Kesrimal resident of Mandsaur as 
follows: 

(2) The Firm Shreeram Baldeo pledged on 
27-11-1920 golden ornaments and Jewellery weigh¬ 
ts 397 to.as and 2 mashas for Rs. 7,000 with the 
defendant. The same firm again on 14-5-21 pledg¬ 
ed golden ornaments and jewellery weighing 655 
tolas and 9 mashas and a necklace of 4 strings 
containing pearls and emeralds for Rs. 20.000 with 
the defendant. On 2-8-1922 the said firm redeem¬ 
ed certain ornaments weighing 212 tolas by paying 
Rs 7.000 to the defendant. The remaining oma- 

840 to:as and 11 “ashas are still 
WM the defendant. The plaintiff Bansi.al is now 

the Shreeram Baldeo. as 
Kanhaiylal and Madanlal have assigned ’ their 

to M P* defen dant refuses 

the artlcles - a decree be passed for 
Payment of Rs. 20.000 as principal 

the S.JK, 88 ! n ^ ere , st or 1x1 the alternative for 
“0 price of the pledged ornaments at the current 
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rate. The District Judge passed the following 
decree: 

A decree for redemption of pledged articles is 
passed in favour of trie plaintiff against the 
defendant witn costs on payment of Rs. 40,000 
if the plaintiff pays Rs. 40,000 to the defendant 
the defendant is to return the pledged articles 
to tne plaintiff; if the defendant fans to return 
the articles the plaintiff is entitled to receive 
Rs. 77,000 from the defendant. 

Against this judgment and decree the defendant 
has preferred tne present appeal. 

(3) The counsel for the appellant has raised 
several contentions in this appeal. One of them 
is that the lower court had no jurisdiction to try 
the suit. As tne question cf jurisdiction is vital 
and goes to the very root of the case, I propose 
to deai with it first. 

(4) The specific objection raised by the counsel 
is that as the value of the pledged articles was 
admittedly above Rs. 50,000 the lower court had 
no jurisdiction over the present suit. The present 
suit was fiied on 9-7-1945. At that time the law 
relating to jurisdiction was contained in The 

. Suits Valuation Act, Gwalior, Act No. 2 of Samvat 
1964. Section 2 of the said Act provides for the 
value of suits for purposes of jurisdiction. The 
section reads as follows: (Heje the section in 
Hindi quoted*. 

According to tills section where in suits other 
than those referred to in Court-fees Act Samvat 
19o4, Section 7 paragraphs 5, 6, 8 and para 9, 
Clause (Dal) court-fees are payable ad valorem 
under the Court-fees Act Samvat 1964, the value 
as determinate for the computation of court-fees 
sna.l ue tne varne for the purposes of jurisdiction. 
This section is analogous to Section 8 of the 
Indian Suits Valuation Act. The question for 
determination, therefore, is whether the present 
suit is covered by Section 7, paragraphs 5, 6, or 

8 or 9 clause (Dal) of the Court-fees Act. If the 
present suit is not covered by any of these excep¬ 
tions then the valuation for purposes of court-fees 
shall be the valuation for the purpose of jurisdic¬ 
tion. The lower court has held that the present 
suit is covered oy para 8 of Section 7 of the Court-' 
fees Act. This paragraph is equivalent to para 

9 of Section 7 of the Indian Court-fees Act. This 
paragraph runs as follows: 

"in suits against a mortgagee for the recovery of 
the property mortgaged, and in suits by mort¬ 
gagee to foreclose the mortgage, or where the 
mortgage is made by conditional sale, to have 
the saie declared absolute according to the prin¬ 
cipal money expressed to be secured by the 
instrument of mortgage”. 

It is clear from the language above that if the 
suit is covered by this paragraph then the valua¬ 
tion for purposes of court fees would be the prin¬ 
cipal money secured by the instillment of mort¬ 
gage. The question that has to be examined is 
wnether the transaction in dispute is a mortgage 
contemplated by para 8 of Section 7 of the Gwa¬ 
lior Court-fees Act. This paragraph no doubt 
contains the words 'recovery of the property mort¬ 
gaged and the word 'property 1 is capable of being 
interpreted as being applicable to both movable 
and immovable property. Hence, if any movable 
property is mortgaged a suit for its redemption 

under this paragraph. It has, 
Sfn in t be delennined whether the transac- 

jf * the su tt will be covered by 

H U is a S D C Kp 7 th f the ,J waUor Court-fees Act 
ii it is a pledge the said paragraph will not 

2nH ™ ; H Vide ' 1116 CourMees A^by Staley 

2nd Edition p. 261 and Court-Ices Act by Dlwan- 
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chand Obhrai, 2nd Edition p. 74). Under a mort¬ 
gage of movable property there is a transfer of 
the ownership of the moveable property and 
the transfer of possession is not necessary. But for 
a pledge of movable property the transfer of pos¬ 
session is necessary and sufficient. Transfer of 
ownership of the property is not effected in the 
case of a pledge. (Vide — ‘Radhakrishnan Chetti- 
ar v. Madras People's Bank Ltd.,’ AIR 1943 Mad 
73; — ‘Tehiiram Girdharidas v. Longin D’ 
Mello\ 18 Bom. L. R. 587; — *Joyti Prakash v. 
Muti Prokash’, 33 Ind. Cas. 891 (Cal.).) The essen¬ 
tial difference between the nature of two transac¬ 
tions is that in the case of a mortgage, property 
in the thing mortgaged passes to the mortgagee 
while in the case of a pledge only possession is 
transferred and the ownership remains with the 
pawnor. 

(5) In the present case if the parties* intention 
had been to enter into a transaction of mortgage, 
there was no need to deliver possession of the 
ornaments. Besides the words in the Noondbahi 
Index Nos. 7/2 and 7/3 are very significant. In 
both these entries the word used is ‘GAINE* which 
is the corrupt form of the word 'GEHNA*. The word 
‘GEHAN' is not used for transactions of the 
nature of mortgage. It is always used to denote 
a pledge. The delivery of possession coupled with 
the use of the word 'GEHAN' in the Noondbahi 
clearly indicates that the transaction entered into 
was a pledge and not a mortgage. Consequently, 
the suit in question is not covered by para 8 of 
Section 7 of the Gwalior Court-fees Act. 

(6) The learned counsel for the respondent 
contends that in the plaint the transaction is 
described as 'REHAN BILKABJA* and therefore 
it should be taken to be a contract of a mortgage. 
This argument has nd force. The property 
pledged consists of articles of jewellery. Hence 
the use of the word 'REHAN BILKABJA' (us¬ 
ufructuary' mortgage) is meaningless. By no 
stretch of imagination can it be called a usufruc¬ 
tuary mortgage. The nature of the mortgage is 
to be determined by the intention of the parties 
as expressed in the deed, and not by the name 

' used in the deed. It is the contents of the agree¬ 
ment, the jural relation constituted by it, that 
determined the nature of the contract. (Vide 
—'Abdulbhai v. Kashi’, 11 Bom. 462. ) A perusal 
of the entries in the Noondbahi, which are the 
copies of original record of the transaction, shows 
that they contain the word ‘GAINE’ and not the 
word ‘REHEN'. Hence the use of the word 
‘REHEN’ in the plaint does not alter the nature 
of the transaction. 

(7) It is, therefore, evident that the contract 
entered into was in the nature of a pledge and 
not in the nature of a mortgage and hence it is 
not covered by para 8 of Section 7 of the Gwalior 
Court-fees Act. It is covered by paragraph 3 of 
Section 7 of the Gwalior Court-fees Act (Vide 
Court-fees Act by Obhrai, 2nd Edn. P. 74 Note 
71 and Court-fees Act by Chitaley 2nd Edn. P. 
261 Note 2). This paragraph is equivalent to para 
3 of Section 7 of the Indian Court-fees Act. 
This paragraph runs as follows: 

"In suits for movable property other than money 

where the subject matter has market value — 

according to such value at the date of present¬ 
ing the plaint." 

As the articles in dispute have a market value 
and the present suit is for the recovery of mov¬ 
able property, the court-fees payable would be on 
the value of the articles on the date of the presen¬ 
tation of the plaint and according to Section 2 
of the Suits Valuation Act, Gwalior, the same 
value would determine the jurisdiction of the 
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court. It is admitted that the value of the article 
is above Rs. 50.000. The lower court has estimate 
ea the value of the articles at Rs. 77,000. That 
the value of the articles in dispute is more than 
Rs. 50 000 is also clear from the cross-objections 
filed by the plaintiff-respondent in this court 
The suit was filed on 9-7-1945. On that date, the 
District Court had jurisdiction to try suits up to 
the value of the Rs. 50.000.. It is, therefore, clear 
that the District Court had no pecuniary jurisdic- 
tion to try the suit as the valuation of the suit 
was above Rs. 50,000/-. 

(8) Reliance has been placed on section 11 of 
the Indian Suits Valuation Act, and it is argued 
that an objection with regard to under-valuation 
or over-valuation should not be entertained as it 
has not been shown that the over-valuation or 
under-valuation has prejudicially affected the dis¬ 
posal of the suit. Tnis argument cannot be sus¬ 
tained. At the time when the suit was filed the 
Suits Valuation Act Gwalior was in force. That 
Act does not contain a section analogous to Sec¬ 
tion 11 of the Indian Suits Valuation Act. Depart¬ 
mental order No. 5 of S. 1979 issued by the Legis¬ 
lative and Judicial Department Gwalior Govern¬ 
ment provides for the conditions under which the 
principles of the Indian laws are to be followed. 
The first of these conditions is that the principles 
of those laws, alone can be followed, which are 
of general nature, provided there is no analogous 
law' prevailing in the State. As already stated, 
the Suits Valuation Act was in force in Gw'alior; 
hence principles of the Indian Suits Valuation 
Act cannot be followed. Another condition, laid 
down by the said departmental order, is that the 
principles to be followed should not contravene 
provisions of any law or the policy of the State. 
Some of the principles contained in Section 11 
of the Indian Suits Valuation Act are incorporat¬ 
ed in Section 13 of the Gwalior Civil Procedure 
Code. That Section provides that jurisdiction 
cannot be ousted merely because the suit is over¬ 
valued by the plaintiff. But there is no provision 
with regard to under-valuation. Hence as Section 
11 of the Indian Suits Valuation Act contravenes 
the provisions of Section 13 of the Gwalior Civil 
Procedure Code, the principles of that section 
cannot be followed. 

It is also worthy of note that in this case there 
is no question of over-valuation or under-valuation. 
There is no dispute with regard to the fact that 
the value of the articles in question is above Rs. 
50.000/-. The question is whether the suit is for 
redemption as contemplated by paragraph 8 of Sec¬ 
tion 7 of the Gwalior Court-fees Act or for the re¬ 
covery of the movable property as contemplated 
by paragraph 3 of Section 7 of the said Act 
there is therefore, no dispute regarding the valua¬ 
tion. The question is whether on the admitted 
value the lower court had jurisdiction. Hence 
Section 11 has no application to the present suit. 
Where there is want of inherent jurisdiction, Sec¬ 
tion 11 does not apply. (Vide ‘Shivalomal 
Gopaldas Firm v. Firm Bholashah Lakhmichand, 
AIR 1946 Sind 103; —‘Sitaram Singh v. Tikaram 
Singh,’ AIR 1942 Oudh 481; —‘Maqsood Ali v. 
Hunter.' AIR 1943 Oudh 338 (F.B.) and —*Mt 
Sunder v. Kandhayia Lai’, AIR 1946 All 456.) For 
all these reasons this argument cannot be ac¬ 
cepted. . 

(9) The learned counsel for the plaintiff-res¬ 
pondent next referred us to Section 11 of the 
Gwalior Court-fees Act and argued that every 
question relating to valuation for the purpose of 
determining the amount of any court-fee on a 
plaint or memorandum of appeal is to be decided 
by the court in which such plaint or memo¬ 
randum of appeal is filed and such decision is 
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final as between the parties to the spit and hence 
no objection could be raised to the valuation de¬ 
termined by the lower court. This argument also 
has no substance. The equivalent Section of the 
Indian Court-fees Act is section 12. There is a 
consensus of judicial opinion that the words 'every 
nuestion relating to valuation' refer only to the 
actual appraisement of value of a suit. The ques¬ 
tion under what category a suit falls for purposes 
of court fees is not within the purview of this 
section. In —'Narasimhalu v. China Ramayya,' 
AIR 1942 Mad 502 his Lordship of the Madras 
* High Court held that the finality referred to in 
Section 12(1), is only with reference to arithmeti¬ 
cal calculations of court fees payable and not with 
reference to questions of classification. The same 
view has been taken in —'Rabindra Nath v. 
Girindra Mohan,’ AIR 1941 Cal 518; —'Motilal 
v. Shambhulal,' AIR 1938 Nag 481; —'Balkrishna 
v. Ramkrishna’, AIR 1931 Bom 234; — 'Parmeshri 
v. Pannalal’, AIR 1931 Lah 378 and — ‘Krishna 
Mohan v. Raghunandan'. AIR 1925 Pat. 392 (P. B.). 
In —'Govind v. Vithabai', AIR 1925 Nag 435. 
it was held that the question under what para¬ 
graph of Section 7 a suit would fall is not within 
this section. The same view has been taken in— 
'Sundar Mai v. Murray', 16 Ind Cas 963 (Cal) 
and —‘Dada v. Nagesh,’ 23 Bom 486. In —'Madan 
Mohana v. Krupa Sindhu’, 1937 Mad 81 (F.B.) 
their Lordships of the Madras High Court held 
that the words 'every question relating to valua¬ 
tion' in sub-section (1) of this section is of com¬ 
prehensive nature and . cannot be construed in 
the restricted sense of a question relating to 
appraisement of court fee as distinguished from the 
question of category. But in a later case cited above 
the same High court held that the question of 
category is not included in sub-section ( 1 ) of 
Section 12 ( Vide AIR 1942 Mad 502). In any case 
the question whether sub-section (1) of Section 
12 refers to the appraisement of value alone or 
includes category as well is not of much con¬ 
sequence in this case, as the decision with regard 
to valuation is final under Section 12 only for 
purposes of court fees and not for the purpose 
of jurisdiction. (Vide AIR 1942 Mad 502). The 
argument advanced by the learned counsel for 
the plaintiff-respondent, therefore, is of no avail 
to the respondent. 

(10) The question of jurisdiction is vital in 
so far as proceedings before a court having no 
jurisdiction are of no effect. A court which has 
no jurisdiction over a suit cannot pass any 
judicial.order in such a suit except the orders 
which the statute empowers it to pass and all 
the proceedings in the suit before the return of 
plaint are of no efTect. (Vide — 'Govindaswami 
v. Munayathiriyan', AIR 1921 Mad 696, — 
'Sankappa Rai v. Keraga Pujari', AIR 1931 Mad 
57o and — 'Feroze-ud-Din v. Harbhagwan Nanda', 
153 Ind Cas 53 (Lah). 

(11) The learned counsel for the plaintiff-res¬ 
pondent also raised a contention that as the 
powers to try suits of unlimited value were 
conferred on the District Court on 4-4-1946 and 
the suit was not tried on merits until that time 
tne objection to the jurisdiction may be waived. 
■No authority has been cited in support of this 
proposition. Where a suit is instituted in a court 
living no jurisdiction to try it the defect is a 
:^‘ one , and cannot be cured by its subsequent 
transfer to a court having jurisdiction (Vide — 
SS®?* v ; Bull', 9 All 191 (P.C.) ). Even sup- 

. that i this Proposition of law is correct, it 
knot true to say that this suit could have been 

s2w« 6 P lstrlct Court on 4-4-46. The 

St Hi!! ° n 9-7-1945. On that date 

y High Court, Gwalior, had powers to entertain 
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the suit. If the suit had been filed in the High 
Court at Gwalior on 9-7-1945 it would have 
remained in the High Court until 9th September, 
1943 (Vide letter No. 7190 of 1948 dated 9-7-50 
from the Registrar, High Court, Indore to the Dy. 
Registrar High Court, Gwalior). It is tme that 
the District Court was invested with powers to 
try the suits of unlimited amount, on 4-4-1946. 
(Vide Correction slips Nos. 3 and 10 issued by the 
Department of Law and Justice published in the 
Gwalior Government Gazette, dated 6th April 
1946). But by notification No. 132 published in the 
Gazette of 22nd March 1947 it was ordered that 
High Court should try all the cases pending on 
4-4_46. Hence if this suit had been filed in the 
High Court on 9-7-1945. this would have been a 
pending suit in the High Court on 4-4-1946 and 
the case would have, therefore, been tried by the 
High Court until 9th September 1948. On 9th 
September 1948 the learned Chief Justice of the 
Madhya Bharat High Court transferred all the 
original suits pending in the High Court to the 
District Court under Section 35 of the Ordinance 
No. 11 of Samvat 2005. All the proceedings, from 
the institution of the suit until the decree was 
passed, were taken in a court, which had no juris¬ 
diction over the suit. All these proceedings are, 
therefore, null and void. In these circumstances 
the only remedy is to return the plaint for pre¬ 
sentation to the proper court under Order 7, rule 
10 . 

(12) In the view that I take the decree of the 
lower court must be held to be a nullity. It is, 
therefore, unnecessary to express any opinion with 
regard to other contentions raised by the appellant. 

I would, therefore, allow the appeal and setting 
aside the decree of the lower court, direct the 
District Judge to return the plaint for presenta¬ 
tion to the competent court according to law. 
The appellant to get his costs of this appeal from 
the respondent.* 

(13) KAUL C. J. — I agree. 

B/ R. G. D. Order Accordingly. 
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State v. Harishankar Chaturbhuj and others. 
Respondents. 

Criminal Appeal No. 40 of 1950, D/- 15-5-1951. 
Public Safety — Madhya Bharat Maintenance 
of Public Order Act (VH (7) of 1949), Ss. 7 and 
11 — Notification in Gazette — Delegation of 
powers under S. 7 to subas for their respective 
districts — No specific order to individual 
subas is necessary — Contravention of order 
under S. 7, promulgated by District Magistrate 
under powers delegated by Gazette Notification 
No. 18, D/- 22-4-1949 published in M. B. 
Gazette, D/- 30-4-1949, is offence under Act 

All that is required by S. 11 is that 'the 
Government should by order direct that 

lht.i P K Vers cor ? fe rred upon it by the Act 
shall be exercised or discharged by any 
officer or authority specifically mentioned in 
I^L^ecUon. The expressions ‘order’ and 

are I?0t te £J? s o£ art and have no 

fechmeal meaning. They are used in S. 11, 
in ser \ se ln which they are used 

Sated r*? P n anCe ', T - he order contem- 

HiWtL) 11 need not be specifically 
♦!!I eC ! ed t0 the pe F son who was to exercise 
the Powers mentioned in the section It 

of 0 the° the requirements 

or the Section if the Government indicate 


AIK 1952 State v. Hari Shankar 

with sufficient clearness, so as to leave no 
room for doubt on the subject, that the 
powers conferred upon it by the Act shall 
ce exercised by some authority specified 
by it in the said direction. 

Notification No. 18 dated 22-4-1949 
published in the Madhya Bharat Govern¬ 
ment Gazette dated 3U-4-1949 whereby the 
Government had directed that all the 
powers and duties conferred or imposed on 
it under the Maintenance of Public Order 
Act except the power of imposing collec¬ 
tive fines under S. 6 and the powers under 
S. 10 of the Act shall be exercised by 
the Subas in their respective Districts, 
held was sufiicient in law to clothe the 
District Magistrate, Gird Gwalior with 
powers under S. 7 (1) and therefore the 
contravention of an order promulgated by 
the District Magistrate, Gird Gwalior, under 
these powers, prohibiting processions, 
meeting etc. would be* an oiTence, under the 
Act. ‘Dr. D. S. Parchure v. State’, AIR 
1951 Madh-B 108, field not correctly decided. 

(Paras 12, 29) 

Shiv Dayal, Deputy Govt. Advocate, for the 
State; J. M. Anand, for Respondents. 
REFERENCES: Courtwar/Chro.nological/ Paras 
,(’45) AIR 1945 PC 156: (ILR (1945) 

Kar (PC) 371) 12,25 

.(*43) ‘Emperor v. Sibnath Banerji*, (AIR 
1943 FC 75) 24 

(’47) AIR 1947 FC 38: (43 Cri LJ 886) 13, 14 

.'(’49) 1949 Madh BLR 258 13 

(’50) Cri Revn. No. 43 of 1950: (AIR 
1951 1 Madh-B 108 ) 2, 8, 13, 28 

KAUL C. J. — This is an appeal preferred on 
behalf of the State against an order of acouittal 
passed by the learned City Magistrate. Lashkar. 

(2) The material facts are as follows: 

On 9-8-1950 the District Magistrate Gird 
Gwalior made an order under Section 7 (i) of the 
Maintenance of Public Order Act prohibiting all 
persons, among other things from taking out or 
participating in any procession, making 
speeches or shouting any political or party 
slogans within a certain area till 16-3-1950. 
This order was proclaimed by loud speakers and 
other means. On 16-8-1950, this order was renewed 
and extended to 31-8-1950. The three respondents 
Harishankar, Ravi Dutta and Bhikamchand were 
prosecuted for contravention of this order and 
they were alleged to have taken out a procession 
and held a meeting within the prohibited area on 
26-8-1950. The learned Magistrate has not recorded 
a clear finding on the question whether the order 
referred to above was actually contravened by any 
or all of the respondents named above. He how¬ 
ever took the view that the Suba Gird was not 
clothed with the legal authority to make the order 
with the contravention of which the respondents 
were charged. In doing so. he followed the deci¬ 
sion of a learned Judge of this court in — Dr. 
D. S. Parchure v. State* Cri Revn No. 43 of 1550. 
In view of the conclusion arrived at by him as 
to the legality of the order whereof a contraven¬ 
tion was said to have been committed, he acquitted 
the respondents. 

(3) The sole question for consideration which 
therefore arises is whether the District Magistrate 
Gird Gwalior had the legal authority to make the 
order of 9-8-1950. 

(4) Under Section 7 of the Maintenance of 
Public Order Act (No. 7 of 1949) the Government 
may: 

“For the purpose of securing public safety, public 
order or supplies and sendees essential to the life 
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of the community, by general or special order 
prohibit, restrict or impose conditions upon the 
holding ol processions, meetings or aosembaes 
by any person, c*ass ol persons or organisa¬ 
tions. (2) Any contravention oi an order made 
under this section shall oe punishable with im¬ 
prisonment which may extend to one year or 
with fine or with born.” 

(5) Section 11 of the Act runs as follows: 

"The Government may by order direct that any 

power or duty which is comerrea or imposed on 
the Government, not being the power ol impos¬ 
ing collective fines under Section 6. shall, 1 
in such circumstances and under such condi¬ 
tions, if any, as may be specified in that direction, 
be exercised or discharged by any officer or 
authority specifically mentioned in that 
direction.’* 

(6) The case for the prosecution was that by. 
Notification No. 18 dated 22-4-1949 published in the 
Madhya Bharat Government Gazette dated 30-4 
1949 the Government had by order directed that all 
the powers and duties conferred or imposed on 
it under the Maintenance of Public Order Act 
except the power of imposing collective fines under 
Section 6 and the powers under Section 10 of the 
Act shall be exercised by the Subas in their res¬ 
pective Districts. It was contended on behalf of 
the respondents that the notification relied upon 
by the prosecution was not sufficient in Law to 
clothe the District Magistrate Gird Gwalior with 
the powers that the Government purported to de¬ 
legate to him. 

(7) The notification in question reads as fol¬ 
lows : 

(Police Section). 

NOTIFICATION. 

"No. 18. Indore dated the 22nd April 1949. In 
continuation of tills office Notification No. 8. 
dated the 19tli January 1949, the Government 
have been further p.eased to direct that the 
powers of the District Magistrate under the 
United State of Gwalior. Indore and Malwa 
<Madnya Bharat) Maintenance of Public Order 
Act, Samvat 2005 (No. 7 of 1949). and the Unit¬ 
ed State of Gwalior. Indore and Malwa (Madhya 
3harat) Prohibition of Associations Dangerous 
to the Public Peace Act, Samvat 2005 (No. 19 of 
1949), shall be exercised soie.y by the Subas in 
their respective districts. It is also notified for 
the public information that under Section 11 of 
the aforesaid Maintenance of Public Order Act 
the Government have also been p*eased to de¬ 
legate to the Subas for their respective Districts 
all powers and duties conferred or imposed on 
the Government under the said Act except the 
power of imposing collective fines under section 
6 and the powers under Section 10 of the Act". 

(8) The same contention which was raised on 
behalf of the respondents was urged on behalf of 
Dr. Parchure in *Dr. D. S. Parchure v. State’, Cri. 
Rev. No. 43 of 1950. That matter came up for 
consideration before a learned Judge of this Court 
and the contention put forward on behalf of the 
accused was accepted. Thus, the question before 
us is whether the view of this notification taken 
by the learned Judge in Dr. Parchure's case Is 
correct. 

(9) The learned Judge made the following obser¬ 
vations in rejecting the argument advanced by 
the learned Government Advocate. 

“In the case before me no order has been produc¬ 
ed directing the Subas to exercise the powers of 
the Government as required in Section 11. The 
notification published in the Gazette is some¬ 
thing different from an order or a direction to the 
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Subas; and is also not in suostantial compjance 
witn tfie requirements prescribed in becuou 11 
oi tne Maintenance of Puouc Order Act. Wnat 
is required is omy an oruer or direction to tne 
Suutt*. not a notification to tne Pumic about 
delation of powers." 

(10) in tnat case the then Suba of District Gird 
Gwaiior was examined as a witness and ne admit¬ 
ted tnat he did not receive any oruer or direction 
from tne Government under Section 11 oi tne 
said Act. he lurtner auueu tnat tne notification 

- puD.isned in the Gazette of 30-*-l949 was tne omy 
thing wnicn ne.nad in ms amia wnen he passed 
the oruer wnereoi tne legality was cnanengcd. 

(11) The position in the present case is practically 
the same. Tne District Magistrate wno mane and 
got proclaimed by tne »ouu speaxerb ana otner 
means tne order of 9-8-l9oO was examined as a 
witness in tnis case, but neitner tne prosecution 
nor tne aelence asked nun wnetner apart irom 
the Notification puo.isned in the Gazette ol 3u-4- 
19-n) ne uad received any order irom tne Govern¬ 
ment investing nun with the power* under Section 
11 of tne i\xaintenance of Pub.ic Oraer Act. 

( 12 ) 1 will tnerelore consider wnetner the notifi¬ 
cation ol JO-±-id*d was sumcient in *aw to c.otne 
tlie Suba Gird Gwalior with the authority to 
maxe hie oruer of s-o-19j 0. A reierence to Sec¬ 
tion 11 wnicn has been reproduced earner, will 
show that all tnat is required is tnat the 
Government shouia by oruer direct tnat tne 
powers conferred upon it by tne Act snail be exer¬ 
cised or disenargeu by any officer or authority 
specifically mentioned in uiat direction. Tne ex¬ 
pressions 'order* and 'direction’ are not terms of 
art and have no technical meaning. They are 
used in Section 11 in tne same sense in which 
they are used in common parlance. An oruer is 
the same tning as a mandate or command and a 
direction according to Oxiord Dictionary is -an 
instruction wnat to do", “an oraer". it will thus 
be seen that tnese words may at times be used 

^| fl 6 hnn n nf m n US ‘ ^ W0Wl 0rder ' brill S S forth Uie 
relation of tne person or autnonty wno issues the 

instructions to tne person to whom these are issued 

more pointedly than tne word direction. An order 

is generally issued by a superior to a subordinate 

n i3?L W ?lV e;esate used in the notification has 
also no technical meaning. According to Oxford 

ThP ^ ry t 11 means ' commit autnonty etc. S? 
The Mamtenance of Puo.ic Oraer Act does not 

a f ay , p ^ rClcuiar iorm in wnich the order 

fn* 10 “ Section 11 ^ to be made. Thereiore 

Section^?? n Met SUCh “ 15 contemplated by 
section li the Go/eminent was free to choose Its 

ed orS “I 10 couch it in any words it consider- 
proper. Nor can 1 find anything in Section it 
to support a contention which was put forward by 

Mder^nrpm^ 0 ^ 1 i° r tne res Pondeuts that the 
P‘2 ted by that Section must be sdc- 
clflcafiy directed to the person who was to exS- 
chie the powers mentioned in the section Tho 
opening words of the Section are "the Oo wni 
may by order direct”. It do "not L ?« 
ernment may by order direct the officer or autho¬ 
rity who is to exercise tne powem- ita!,^ 

t0 meet the re( l u irements of the section 
the b“ the 

5SS . 

sfsr , u r s&sr Hr 5 oS ' r = 1 

notification anneal <^mp Se ^ L n the Gov,enim ent t 
ate expression to indicat! l 


State v. Hari Sliankar (Haul C. J. and Siiindc J.) 


r (Kaui C. J. and Siiinde J.) MB 201 

3 sion, see — ’Emperor v. Sibnath Banerji’ A.I.R. 
l l94o P. C. 156, ooservations on pago 16z comma 2. 
t (13) The learned Judge responsible for the deci- 

- sion in —‘Dr. Parchure’s case’, AIR 19ol Aiaon-B. 

- lUd referred to tne following observation outdo by 
him in another case. The — ‘Maonya Bnarat Gov- 

l ernment v. Snri Dube* 1949 Macm-B. L. R. 2o8:— 
“It may be mentioned nere tnat the process of 
i maxing ail oraer is something different from the 
: expression oi it. — ‘J. R. Gas Plant Manufac- 

l turing Co. (Rampuri Ltd. v. Emperor' AJ.R. 

194 1 P. C. 38. Tne two are not synonymous. 

: Expression of an order is not sine qua non of 

maxing an order. It is. in my opinion, omy a. 
record that tne order has actually been passed 
and omy connotes tne fact ox making the public 
in this way aware of the existence of the order. 
Thereiore, too much importance cannot be 
given to mere forms of expression if the order 
Is actually passed by the authority empowered 
by a Statute. Forms of expression, however, dc 
assume importance when the original order is 
not produced and when the order is required tc 
be authenticated, or, is published in the Gazette. 
Tnen it becomes necessary that expression of 
an order should conform in substance to the 
statutory requirements." 

(14) With the greatest respect I am unable to 
subscribe to the proposition that the process of 
maxing an order is -always’ something different 
irom tne expression of it. Reference is made by 
the learned Judge for this dictum to the obser¬ 
vations of the learned Chief Justice of the Federal 
Court in — J. K. Gas Plant- Manufacturing Co. 
(Rampur) Lid. v. Emperor’ AIR 1947 F C 38 
Possioiy the learned Juuge had in mind the follow¬ 
ing observations of Spens C. J. at page 42 of the 
report. 

it appears to imply that the process of making 
an oruer precedes, or is something different from 
the expression of it.” 

Uie leanied Chief Justice 
dld n ° C Jntend to lay down either a legal proposi- 
tion or to make a statement of fact which may 
be universally true, it is easy to conceive of 

wtle l e tlle makin s Of an order is also 
the expression thereof and tne two processes are 
dmuiancous. This is what is done eveiy oay bv- 
Judges in making orders in the Judicial business 

madt aC thil by w then .': Thc loarned Chief Justice 
?^ de observation while commenting upon 
Section 40 ( 1 ) of Schedule LX oi the GovernS 
0 ,^ ^“ dla Act - which ran as follows: 
au orders and other proceedings of the Govem- 
n°r General-in-Council shall bo expresled to br 

S e b/ ^ P ? 0 h em0 o Gcneral ™ Council, and 
mem, 5? S d by m Secretar y to the Govern- 

S5L&V8? Snd qu a on thS Se J S 

uly made by the Govemor-General-in-Council - 
Seaton toat aS if C0 ^ e c adcd with «*«««* to that 

GcnSSnSjLdS?"' 1 bS mMc by the °»vcmor.. 
and That thGy Should bc ex Pressed to be so made; 

sis ” ed by ««» 
taM jStaT£o W S^ ld th t 5 ' e W. woo chal- 

though ,t „ slgnca 4“™ TC s'C 
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taries to the Government. The learned Chief 
Justice observed: 

• In the first place, it must be noticed, dealing 
with sub-section (1> of Section 40 alone, that 
the provision that all orders of the Governor- 
Gcneral-in-Council are to be expressed to be 
made by the Governor-General-in-Council does 
not define how orders are to be made but only 
how they are to be expressed. It appears to 
imply that the process of making an order pre¬ 
cedes. or is something different from, the ex¬ 
pression of it. It does not say that orders can 
only be made by ‘being”, or “if”, expressed to 
be made by the Governor-General-in-Council 
etc.” 

(18> In my opinion it is an error to read into 
this any general proposition of law that the pro¬ 
cess of making an order is always something 
-different from the expression of it. I do not think 
that it is necessary for me to stress this point 
further as it is our every day experience that in 
most cases an order is made and expressed by one 
single process. 

(19) Having thus cleared the ground I will now 
consider whether the Notification No. 13 dated 
22-4-1949 met the requirements of Section il and 
was sufficient in law to clothe the Subas of 
different districts in Madhya Bharat with the 
power to make the order under Section 7 (1) of 
ihe Maintenance of Public Order Act in appro¬ 
priate circumstances. The relevant portion of the 
Notification has already been reproduced earlier 
in this judgment. It is true that it is not speci¬ 
fically directed to any individual. It purports to 
be a notification published in the Gazette for 
information of the public. But that should in my 
opinion be no reason to hold that it does not 
fulfil the requirements of S. 11. As already stated 
all that Section 11 requires is: — 

1. That the Government should by order direct; 

2. That ar.v power or duty which is conferred 
or imposed on it shall be exercised or dis¬ 
charged by any officer or authority; and 

3. that such authority or officer should speci¬ 
fically be mentioned in that direction. 

(20) We know that the Act does not insist upon 
the order referred to in Section 11 being made or 
expressed in any particular form. Nor does the 
Act prescribe any particular language in which 
the order must be couched. Reference to Section 
11 is specifically made in the Notification publi¬ 
shed in the Gazette. The marginal note of section 
11 “delegation of powers and duties of Govern¬ 
ment” is also noteworthy. The Notification also 
specifically uses the ‘delegate’ and says that the 
Government have also been pleased to delegate 
to the Subas for their respective districts all powers 
and duties etc. etc. It cannot be said that this 
is not an order containing a direction that certain 
powers of the Government shall be exercised by 
the Subas in their respective districts. The words 
“the Government have also been pleased to 
delegate to the Subas for their respective districts 
all powers and duties conferred or imposed upon 
the Government under the said Act” may without 
straining the language be paraphrased as follows: 

The Government have been pleased to direct 
that all powers and duties conferred or imposed 
on it under the Maintenance of Public Order 
Act are committed to (that is these powers shall 
be exercised by) the Subas in their respective 
districts. 

(21) Thus it is clear that the person or authority 
to whom the power is delegated is specifically 
mentioned in tj ~ notification. The notification 
further mentions what powers are delegated to the 
Subas. This is made abundantly clear by specific 


reference to Section 11 in the Notification. Two 
of the three requirements of the section mentioned 
above are thus met. The third requirement is that 
it should be an order. Can it be said that because 
the extract reproduced from the Gazette of 30-4- 
1949 does not specifically mention the word “order’* 
but uses the word “notification” it is not a com¬ 
mand or direction by the Government which it was 
the duty of the Subas and all other persons con¬ 
cerned to follow? Such an objection if raised would 
for obvious reasons be unsustainable. 

(22» If the Government of Madnya Bharat had 4 
published the following in the Gazette: 

“Tne Government have been pleased to delegate 
to the Subas in their respective districts all 
powers and duties conferred or imposed upon 
us under the said Act except the powers of im- 
j5osing collective fines under Section C and the 
powers under Section 10 of the Act*'. 

I am sure it could not be said that this was not 
an order by the Government which fulfilled all 
the requirements of Section 11 of the Maintenance 
of Public Order Act. Is it then the addition of 
the words “It is also notified for the public infor¬ 
mation” which changed its character? I see no 
reason why this should be so. As already shown 
by me section 11 does not require that the order 
contemplated by it should be addressed or directed 
to any one in particular. This one is addressed 
to the public in general and because it is so add¬ 
ressed can be no reason to change its character & 
to make it any the less a direction such as is 
required by Section 11. 


(23) It is true that a cursory reading of the 
extract reproduced from the Gazette may give one 
the impression that the Government have already 
passed a separate order under section 11 and a 
notification is published in the Gazette informing 
the public that such an order has been passed 
But there is nothing in this extract which would 
justify us to reject the Deputy Government Advo¬ 
cate’s contention that the extract itself should be 
taken as the order, to which are added a few words 
informing the public of the same. That it is called 
a notification and not an order does not in my 
ODinion detract from its value as a command or 
direction of the Government which it is the duty 
of all concerned to comply with. 

(24) What I have said so far is sufficient tb lead 
to the conclusion that the present appeal must be 
allowed. Assuming however that the extract 
reproduced from the Gazette is only a notification 
(as distinct from the order whereof the existence is 
necessarily implied in the words “have been 
pleased to delegate”). It contains a recital that 
the Government have been pleased to Relegate 
the powers conferred upon them under the aco 
to the Subas in their respective districts in ne 
State. Still as observed by the Chief Justice of the 
Federal Court in —Emperor v. Sibnath Banerji, 

(AIR 1943 F. C. 75) , a 

“In the normal case the existence of such 
recital in a duly authenticated notification win. 
in the absence’of any evidence as to its in¬ 
accuracy. be accepted by a court as 
that the necessary condition was fulfilled. ine 
presence of the recital in the notification wiu 
place a difficult burden on the accused to pro¬ 
duce admissible evidence sufficient to estabiisn 
Aran o nrirna fruMP rase that the recital is no* 


accurate.’ • 

(25) The above quoted passage was approved ^ 
rd Thankerton in - ’Emperor v. Sibnath 
inerji', AIR 1945 P. C. 156 at p. 161. 

(26) A presumption arises that judicial and o - 

il acts have been rightly and c?,bawho 

nn answer to this argument that the Suba wno 
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was examined in this case as a witness did not 
specifically state that such an order as contemplated 
by Section 11 was separately passed. The fact that 
the Suba was not aware of it cannot displace 
the presumption which arises in favour of the 
existence of such an order under Section 114 of 
the Evidence Act. The presumption is not dis¬ 
placed merely because the accused chose to ques¬ 
tion the existence of the order. 

(27) I may state that Mr. Shiv Dayal, Deputy 
Government Advocate, while maintaining the right 
of the Government to claim privilege with regard 
to the proceedings of the Cabinet, offered to show 
us if we so desired, material which would prove 
the existence of the order on the basis of which 
the Notification of 30-4-1949 was published in the 
Gazette. I will content to base my decision on 
the'grounds already mentioned irrespective of any 
material which is not on the record. 

( 28 ) I am for the reasons given above of the 
opinion that the view taken in — *Dr. Parchure’s 
case, Cr. Revn. No. 43 of 1950* (Madh-B.) is not 
correct. 

(29) The appeal is allowed. The order of acquit¬ 
tal passed by the learned Magistrate is set aside 
and the case is remanded to the trial Court for 
[disposal in accordance with the law. 

(30) SHINDE J: I agree. 

B/R.G.D. Appeal allowed. 


witnesses is also a factor that is relevant to 
the question of grant of bail. (Para 5) 
Anno: Cr. P. C., S. 497 N. 4. 

(c) Criminal P. C. (1898), S. 497 — Over¬ 
whelming evidence — Presumption. 

Presumption about the possibility of tUe 
accused absconding cannot be drawn from 
the solitary circumstance that the evidence 
against the accused is telling. (Para 6) 
Anno: Cr.P.C., S. 497 N. 4. 

(d) Criminal P. C. (1898), S. 497 — Refusal of 
bail as punishment. 

Where, there is no material on the re¬ 
cord that the applicants are trying to 
abscond or tamper with the prosecution wit- 
• nesses the applicants cannot be refused bail 
solely on the ground that the offence which 
they are alleged to have committed is 
highly antisocial in character. A refusal of 
bail on this ground- would amount to pre¬ 
judging the guilt of the applicant and with¬ 
holding bail as a measure of punishment. 

It is an elementary principle of our criminal 
law that bail cannot be refused as a punish¬ 
ment. (Para 8) 

Anno: Cr. P. C., S. 497 N. 4. 

(e) Criminal P. C. (1898), S. 498 — Non- 
baiiable offence — Exercise of discretion. 
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Ram Chandra and another, Applicants v. The 
State. 

_ p^inal Mise. Petn. Nos. 4 and 5 of 1952, 

p Criminal P. C. (1898), Ss. 497 and 498 - 
Power of High Court under S. 498. 

• The P? w er to grant bail under section 498 
is unfettered by any condition or restric- 
tion imposed by S. 497 and High Court 
can grant bail under Section 498 to an 
accused person, when the grant of bail to 
the accused by the trial Court is not permis- 

u " d * r S - AIR 1952 Madh-B 189 
(FB), Foil. (Para 5) 

Anno: Cr. P. C„ S. 498 N. 1. 

(b) Criminal P C. (1898), S. 497 — Princi¬ 
ples governing grant of bail. 

• ^ be °b) e ct of the detention of the accused 

> hls appearance to abide the 
sentence of law. That being so, except 
where a statute specifically requires, the 
principle which should guide the court in 
, “ r “ e of its discretion is the proba- 

tS and U- Ccused appearing to take the 
trial and not his supposed guilt or innocence 

It is an error to suppose that considera¬ 
tions such as the nature of the charge the 

° f l he evidence > the severity of the 
punishment awardable are by themselves 
material in deciding whether an accused 

bail S ° n The° U d ° r ? hould u 0t be ad ™tted to 
fhoin, vu y ^ re re , le vant because they affect 

tn ;.n ke iho ? d °A the accused person’s failing 
"Jfipew for his trial. That likelihood if 
^riam!y affected by the gravity of the 

we al fh of 6 the ge a nCy of , the eridence and the 
the . abused which renders him 

22TLB?*, to , bear the forfeiture of the 
fi^fed an d also less willing to bear the 
if^mity of a conviction. The fact that 
H-Cre is also a possibility of the accused 
mpering or attempting to tamper with the 


me unence ior wnicn the appli¬ 
cants are being tried is not bailable, but it 
is not one to which Section 13 A of the 
Essential Supplies (Temporary Powers) 
Act applies, the discretion vested in the 
High Court under Section 498, Criminal 
Procedure Code is not controlled by the res¬ 
triction whether there are reasonable 
grounds for believing that the accused 

are ^ gu i 1 M y °f the contravention of 
the Cotton Textiles (Control) Order. 

Anno: Cr.P.C., S. 498 N. 1 (Rara 5) 

S® fS~ ant an^ n 

Advocate^’for XheStkte^ ^ ° eputy Govt * 
REFERENCE. Para 

'widh-B m' FB) 0f 1950: (AIR 1952 5 

, T £ e two applicants Ram Chand 
S*g“f Lai Daga are being tried by the Sub 
Divisional Magistrate. Gwalior, for an offence 
wider section 7 of the Essential Supplies (Tempo- 
Powers) Act, 1946 read with clause 24 of the 
Cotton Textiles (Control) Order 1946. The prose¬ 
cution case against them, briefly stated.is ffi 
on receding secret reports that the J. C Mills 

^ m ^K ° r ,v, were cloth manufactured^ 
them above the control price through their selling 
agents Messrs. Ram Chandra Jaeannath 

^ lth , a party insisting: of Pyare Lai 
Inder Lai and some ofllcers of the EnWnw 

ilfiiiiJ 

tha? S?S on SMMISSS 

das approached Mr. Pendharkar Te^ity^S 
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trate Lashkar in connection with me proceed¬ 
ings for noting the numoers of the currency 
notes to be handed over to the applicants in pay¬ 
ment of the price, the recovery oi notes and the 
arrest of the applicants and. that, thereafter he 
again met the applicants Ram Chandra to settle 
the deal. It is a^eged that, when Ram Chandra 
refused to make a reduction in tne price on 
Niranjan Das's insistence, the applicant Ram 
Chandra and one i&anhaiya Lai, who is aiso an 
accused person in this case took Niranjandas to 
the applicant Rang Lai Daga, who is the Deputy 
Secretary and Deputy General Manager oi the 
Sales Department of the J. C. Mins and. that 
R&nglal Daga also in spite of the request by 
Niranjandas to reduce the price, demanded a 
price 45 per cent above the ex-mill price for the 
sale of the bales of shirting CiOth. 

The deal was accordingly settled at the excess 
price and on 29.2.52, Niranjandas again went to 
the Mill premises for completing the deal and 
paying the price. The prosecution alleged that 
on this day also Niranjandas met Rang Lai Daga 
and he directed Ram Chandra to have the neces¬ 
sary document prepared and receive both the 
ex-mill price and the black marketing premium'. 
Soon after the price was paid by Niranjandas 
in currency notes and while the amount was 
being counted by Kanhaiyalal, Mr. Pendharker 
the City Magistrate and other members of the 
raiding party arrived on the scene, seized the 
money and prepared a recovery memo. It is said 
that Rs. 29675/- which had been paid by 
Niranjandas as the price of the cloth were re¬ 
covered from the possession of the applicant 
Ram Chandra. Mr. Niranjandas then lodged a 
report with the police station Lashkar on 29.2.52 
at about 11. a. m. The applicant Rang Lai and 
Ram Chandra were arrested on 29-2-52. 

(2) The petitioners then applied for bail to 
the Sub-Divisional Magistrate which was refused. 
They then applied to tne Sessions Judge, but as 
they were unsuccessful also in that Court, they have 
made the present applications under section 493 
Cr. P. C. The applications have been resisted by 
the State. 

(3) Mr. Tara Chand learned counsel appearing 
for the applicant Rang Lai Daga argues that the 
grant of bail to the applicant is a matter which 
under section 498 of the Code is entirely in the 
discretion of this court and. that in determining 
whether this discretion shoind be exercised in 
favour of the accused, the question lor consi¬ 
deration is not whether prima facie there are 
reasonable grounds for believing that the accused 
is or is not guilty of the offence charged and 
whether he has oflered any explanation of the 
allegations made against him; it is whether on a 
consideration of the nature of the charge, the 
nature of the evidence and the character and the 
standing of the accused, there is a probability 
of the accused person appearing in the court 
to take the trial. 

It is said that the only evidence against Rang 
Lai is the statement of Niranjandas that Rang 
Lai refused to accede to a request for the reduc¬ 
tion of the price; that there is no evidence that 
any money was recovered from Rang*al or that 
he signed any document with regard to the sale 
and that the prosecution witnesses are mainly 
Niranjandas and the members of his raiding 
party which he brought from Delhi and that 
they are not the type of persons who could be 
tampered with by the accused and further that 
the prosecution failed to show in the courts 
below that there was any likelihood of the accused 
Rang Lai absconding. 


Learned Counsel for the applicant proceeds 
to argue that in the absence of any daimer 
oi tiie applicants absconding tampering with Uio 
prosecution witnesses tne applicant is entitled 
to as* tms court to exercise its discretion in ms 
favour and to admit mm to bail and tnat bail 
cannot be refused to him on the ground that 
the ouence witn which tne accused is charged is 
one oi highly anti-social character, for to oo so 
would be to prejudge the guilt of tne accused 
and witnhoid ban mereiy as a punishment. On 
behalf of the applicant Ram Chandra Mr. Puttu 
Lai Dube, wnile auopting tne arguments oi Mr. Tara 
Cnand contended tnat the prosecution has no 
evidence to snow that it was his client, who was 
legally competent to enter into a contract for 
the sale of tne eleven baies and that he did In 
fact conc.udc the contract of the sale or that 
any money was received by him as the purchase 
price. 


(4j Mr. Shiv Dayal on behalf of the State 
strongly urges that there is a likelihood of the 
petitioners' absconding and aiso of the prosecution 
witnesses being tampered with by them, that the 
social position & the status oi the app.icants cannot 
be taken into consideration in granting bail It 
was further said that the evidence against the 
applicants is so overwhelming that it should be 
presumed that there was a likelihood of their 
absconding. Mr. Snivdayal drew my attention to 
the fact that Kau. C. J. has held in a case the 
facts ol which were somewhat similar to that 
of the present case, that where the prosecution 
evidence against the accused person is o eiy 
whelming, the court should presume that there 
was a danger of the accused not appearing to take 
the triaL 

(5> On a consideration of the arguments of the 
learned counsel for the parlies I am inclined to 
grant bail to the app.icants. There can be no 
doubt that the offence for which the applicants 
are being tried is not bailable. But it is not one 
to which section 13A of the Essential Supp.ies 
Act applies; the discretion, therefore, vested in 
this court under section 498 Cri. P. Code, is not 
in the present case controlled by the restriction 
whether, there are reasonab.e grounds for be¬ 
lieving that the accused persons are gui.ty of 
the contravention of the Cotton Textiles 
(Control) Order. It seems to me unnecessary to 
refer to the large number of cases decided by 
the various High Courts laying down the princip es 
on which the High Court and the Sessions Court 
should exercise its discretion under Section 498 
Cri. P. Code in the matter of granting bail. 

So far as this court is concerned it has been laid 
down by a Full Bench of the court in — ‘Champa- 
lal v. The State* No. 71 of 1950 Madh-B. that the 
power to grant bail under this section is unfetter¬ 
ed by any condition or restriction imposed by 
section 497, and that High Court can grant bail 
under section 498 to an accused person, when the 
grant of bail to the accused-by the trial court is 
not permissible under section 497. It is well sett ed 
that the discretion of the court to admit the accus¬ 
ed to bail is not arbitrary but judicial and is 
governed by the established principles. It seems 
to me. however, necessary to emphasise that the 
object of the detention of the accused is to secure 
his appearance to abide the sentence of law. 
That being so. except where a statute specifically 
requires, the principle which should guide the court 
in the exercise of its discretion is the probability 
of the accused appearing to take the trial and not 
his supposed guilt or innocence. 

It is an error to suppose that considerations, 
such as the nature of the charge, the nature of tne 
evidence, the severity of the punishment award- 
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able arfc by themselves material in deciding whether 
an accused person snou*d or should not be admit¬ 
ted to tne can. Tney are relevant because they 
affect the likeJhood ol the accused persons’ falling 
to appear lor ms trial. That likelihood is certain.}* 
affected by tne gravity of tne cnarge, the cogency 
of tne evidence and the wealth of the accused 
which renders him more wining to bear the for¬ 
feiture of tne ban-bond and a*so less wining to 
bear the ignonimity of a conviction. The fact 
that tnere is aiso a possibi.ity of the accused 
^ tampering or attempting to tamper with the wit¬ 
nesses is also a factor tnat is relevant to the ques¬ 
tion of grant of bail. 

(6) I ao not propose to make any observations 
on the fact alleged by the prosecution or on the 
evidence tney propose to render. For. in my opi¬ 
nion. the question whether the applicant shouid 
or shoUid not be admitted to bail must be decided 
with reference to the enquiry whether, there is 
any likelihood of their absconding or tampering 
with the prosecution witnesses. The trial magis¬ 
trate refused bail soieiy on the ground that there 
was a possibility of the applicant’s tampering with 
the witnesses. I fail to see how Niranjandas and 
other officers of his department and the members 
of his raiding party, wno appear to be the prin¬ 
cipal witnesses in this case, could be said to be 
the witnesses of the type who should be prepared 
to change their statements under the inf uence 
of the applicants. It is said that the app.icants 
are influential and wealthy persons and have con¬ 
tacts with important persons. If that is so. it 
would appear that even if the accused are not 
admitted to bail, there would be a number of 
otner persons capable of tampering with the evid¬ 
ence, if they are inclined to do so. 

Tne prosecution did not p.ace in the courts 
r . below and have not placed before me also, any 
material on the basis of which it could be said that 
there is a probability of the applicant’s absconding. 
In fact, the courts below did not base their 
refusal to grant bail on this ground. The learned 

D /\P overrunent Advocate bases the apprehension 
of the prosecution with regard to the abscond- 
ence of the applicants mainly on the ground that 
the evidence against the accused is overwhelming. 

I do not think any such presumption about the 
possibility of the accused absconding can be drawn 
from the solitary circumstances that the evidence 
against him is telling. It is the cumulative effect 
of the circumstances such as the nature of the 
evidence, the gravity of the charge, the severity 
of the punishment, the character of the accused 
that must be taken# into consideration in answering 
the question whether there is a probability of the 
accused person failing to appear to take his trial. 

.^kion of Kaul C. J. relied upon by the 
learned Dy. Government advocate is not before me 
ana i am not in a position to say whether the 
JSP 1 ** Justice intended to lay down as a 
ihe . Possibility of the accused person 
absconding should be presumed on the strength 
5*,^ evidence alone or whether he, in the con- 

°f the facts and the circumstances of the case 

SdIT i t T" li,n 

stS, ^n an £ d c T sel . for tbe State laid some 
RonLi L circumstance that the applicant 
SSf 1 '?L tri ** f° fa * e £ness in order to secure bail 

sKJS? , magi f trate ' Before m e the appli- 
cant Rangalal Is not seeking bail on the ground 

fflnSyScefTdo*^ 1 ? o at 016 app ^cant’s 

decWvp „f I 1J ?° 1 “ ot take ^ as a circumstance 
aSodttg f * UkeUh0 °d of applicant’s ab- 

being thus no material on the record 
that the applicants are trying to abscond or tarn- 


per with the prosecution witnesses the applicants 
cannot be refused bail solely on the ground as 
the learned Sessions Judge did. that the offence 
wnich they are alleged to have committed is high¬ 
ly antisocial in character. A refusal - of bail on 
this ground would, in my opinion, amount to pre¬ 
judging the guilt of the applicant and withhold¬ 
ing bail as a measure of punishment. It is an 
elementary principle of our criminal law that ball 
cannot be refused as a punishment. 

(9) For the above reasons I grant bail to the ap¬ 
plicants. If the applicant Rangalal Daga exe¬ 
cutes a personal bond in the sum of Rs. one lac 
with two sureties of Rs. 50,000/- each to the satis¬ 
faction of the Sub Divisional Magistrate, he shall 
remain on bail until the conclusion of the trial. 
If the applicant Rainchandra executes a personal 
bond of Rs. 25,000/- with two sureties of the like 
amount each to the satisfaction of the Sub-Divi- 
siona! Magistrate he shall also remain on bail, un¬ 
til the conclusion of the trial. 


B./ D. H. 


Order accordingly. 
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CHATURVEDI J. 

Kana and others. Applicants v. State. 

Criminal Revn. No. 123 of 1951, D/- 12-11-1951. 

(a) Penal Code (1860), Ss. 147, 149 and 325 — 
Cliarge under, against several accused — Con- 

raaSstVy 47 " Se °' e,, “ - Cri ' nI “ , 

<^l e - re ,A he 1 C , C ^ are charged under 
Ss. 32o, 147 and 149, Penal Code, but all are 
con\icted under S. 147 only the court would 
not be justified in imposing a more severe 
punishment on one of the accused if there 
is nothing m the evidence to show that he 
had assaulted anybody or had taken a 
prominent part in the occurrence. (Para 2) 
Anno: Cr. P. C., S. 32 N. 3. 

.j b) £ enal Code (1860), Ss. 141 and 147 — 

foundrtn I h2 Pfn ,n its inception — Other party 
1®"“® to be aggressor — Assembly does not 
become unlawful by repelling attacks bv other 

convicted of riofing aSSemb,y cannot be 

fieW he mvpn P f« i K ant was , in Possession of a 
to bim on l eas e for a year bv 
the jagirdar of the village. The acn,^ 

for° thL d ob ! ained a * ease from the jagirdar 
for the subsequent year told thp ^ 

S he' < ha^ 

Ploughing, they were obstructed b^thfeo^ 

sssisfaisi 

of the accused. The mim P J he P l oughs 
accused party could the 

S=*aMrs*£3 

unlawfu7mere?? S by reason°of bec ome 
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an unlawful assembly merely by repelling 

an attack made on them by persons who 

had first acquiesced in handing over posses- 
. sion to them. (Paras 3, 4) 

Anno: Penal Code, S. 141 N. 8; S. 146 N. 4, 7. 

Bharucha, for Applicants; Government Advo¬ 
cate, for the State. 

REFERENCE. Para. 

(’16) AIR 1916 Mad 1062 (2): (16 Cri LJ 743) 4 

ORDER: The petitioners are fourteen in 
number. All are residents of Chohankhedi. 
They were challaned by Khudel Police under 
Sections 325, 147 and 149, and were convicted 
only under Section 147 by the Sub-Divisional 
Magistrate, Second Class, Paragana Indore. 
Petitioners Govinda, Mangya, and Budhya were 
fined Rs. 50/- each. The remaining applicants 
were sentenced to one month’s rigorous impri¬ 
sonment each and Rs. 50/- fine each. They ap¬ 
pealed to the Sessions Judge who dismissed 
their appeal so far as their conviction was con¬ 
cerned but he allowed the appeal (except in 
the case of Kana, appellant) so far as the sen¬ 
tence was concerned and set aside the sentence 
of imprisonment but maintained the fine im¬ 
posed on each applicant. Kana's appeal was 
dismissed and his sentence was also maintain¬ 
ed. Kana and others have come in revision to 
this court; and, Mr. Bharucha contends, firstly, 
that the distinction in the sentence made by 
the Court in Kana’s case and in the case of 
others cannot be sustained from the legal point 
of view. 

(2) In my opinion, this contention is well 
founded. The prosecution story in brief is that 
on 18th August 1949 the applicant Kana along 
with others, 13 accused and 10 ploughs, went 
over to the field of the complainant, Saligram, 
assaulted him, and his servants and took pos¬ 
session of the field unlawfully. The main evi¬ 
dence against the accused is that of P. W. 1 
Saligram the complainant. I have gone very 
carefully through his deposition but he does 
not say anything against Kana. (After narrat¬ 
ing the statement of this witness the judgment 
proceeds:) There is not a single word indicat¬ 
ing that Kana assaulted anybody or abused 
anybody or did anything even to enforce his 
right in the field. There is not a single witness 
who deposes anything against him; and under 
these circumstances, I agree with Mr. Bharucha 
that Kana cannot be singled out for imposing 
a punishment more severe than that imposed 
on others. 

(3) The crucial point in the case is whether 
there was any unlawful assembly or not. On 
behalf of the defence, two witnesses, Patel of 
the Village Chensingh D. W. 1, and Jagirdar 
Ramchandra Shastri, D. W. 2, have been pro¬ 
duced and a document Ex. D/8 has been prov¬ 
ed. From this evidence, it transpires that the 
field in question was formerly in possession of 
one Shankar Patel. After Shankar’s death it 
was given by the Jagirdar to Shaligram com¬ 
plainant, and after one year the Jagirdar gave 
it to Kana, applicant, whose son had been 
adopted by Shankar before his death. It is not 
disputed that the land belongs to Jagirdar and 
the Jagirdar had power to give it to anybody 
for a year. The main question then is whether 
Kana had the right or not to take his plough 
to the field in dispute. The Patel Chensingh 
deposes that as soon as he received Ext. D/8 
from the Jagirdar, through Kana, then he sent 
for four Panchas and in the presence of the 
Panchas he told Shaligram that after the re¬ 
ceipt of Ex. D/8 he should not plough the field 
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in question According to the Patel’s deposition 
Shaligram had agreed not to plough the land 
at all. And after that, Kana and others reached 
the field in dispute with their ploughs. If 
deposition of Patel Chensingh is true it will 
mean that Shaligram had acquiesced in his dis¬ 
possession of the field in dispute; and, once he 
had acquiesced in his own dispossession, he had 
no right to stop the ploughs of Kana and others 
who had the Jagirdar and Patel’s authority 
with them. J 

(4) Under the circumstances, I think Mr 
Bharucha is right in his contention that Kana 
and his party cannot be members of an unlaw¬ 
ful assembly and cannot be held guilty of riot¬ 
ing. An assembly led by Kana and others was 
lawful in the circumstances of the case and a 
lawful assembly does not become unlawful 
merely by reason of its lawful acts exciting 
others to do unlawful acts — ‘In re Mukka 
Muthrian’, AIR 1916 Mad. 1062 (2). An assem¬ 
bly of persons lawfully exercising the lawful 
rights would not become an unlawful assembly 
merely by repelling an attack made on them 
by persons who had first acquiesced in hand¬ 
ing over possession to them. Individuals may 
be liable for particular acts of hurt committed 
by them, but here the Magistrate himself did 
not find any of the petitioners guilty of causing 
hurt, even constructively. 

(5) The main difficulty with the trial court 
in this case has been, that the defence evidence 
has not been carefully considered by it. I do 
not understand how the statement of the Jagir¬ 
dar and the Patel of the village can be brushed 
aside. Where the defence witnesses have not 
even been cross-examined and their evidence 
stands unrebutted, there is no reason why their 
evidence should not be accepted. The courts 
below have not held that the two witnesses 
produced by the defence are unreliable and it 
does not appear why a Jagirdar and a Patel 
of village will tell lies before a court. There 
is neither the evidence of friendship with the 
accused, nor of enmity towards the com¬ 
plainant. The only explanation for ignoring 
this evidence given by the trial court and the 
appellate court is that in his statement before 
the court, Kana applicant had not specifically 
raised his plea that he had with him the Jagir- 
dar’s authority to plough the field. But it has 
to be borne in mind that Kana was not de¬ 
barred under any provision of law from raising 
this plea afterwards; and no inference as to 
the guilt of any accused person can be neces¬ 
sarily drawn from any erroneous or even a 
false statement made by him or by omission 
of a material particular made by the accused. 

(6) From the questions put in cross-exami¬ 
nation to Shaligram P. W. 1; Deokaran P. W. 2; 
and Chhotya P. W. 3, it becomes quite clear 
that the plea of the accused in this case, from 
its very inception had been that Kana was 
authorised by Ext. D/8 to plough the field; and 
then it becomes quite immaterial whether 
Kana deposed or did not depose anything about 
it in his statement under Section 342. In my 
opinion, therefore, the evidence of the two dis¬ 
interested defence witnesses cannot be brushed 
aside in this manner. An improbability to pre¬ 
vail against the direct evidence of disinterested 
witness must be clear and cogent; and the cir¬ 
cumstances upon which the two courts below 
proceeded do not, in my opinion, satisfy this 
test. 

(7) For these reasons I have no hesitation in 
differing from the two courts below who ap¬ 
pear to me to have proceeded upon a wrong 
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view of the improbabilities of the case set up 
by the defence. First, it is not suggested that 
Shaligram had occupancy rights in the field, or, 
that the Jagirdar was in the habit of running 
with the hare and hunting with the hound. If 
the period for which the field was given to 
Shaligram is not mentioned in Ext. P/8, I do 
not know if there is any provision in law 
which debars the Jagirdar from giving the 
field to any other tenant after one year, or 
from treating Ext. P/8 as creating a tenancy 
either from year to year or a tenancy at will. 
* This question has not at all been touched by 
the courts below. Secondly, it is suggested by 
the trial court that the land for which the 
possession was given to Kana and others has 
not been specifically mentioned in Ext. D/8. 
When the Jagirdar and the Patel of the village 
come and depose in the trial court that this 
‘Chhithi’ was meant for the field in dispute the 
point raised by the trial court loses its impor¬ 
tance. Where the facts are stated by the wit¬ 
nesses with sufficient correctness and precision 
the legal effects which flow from them are a 
matter for determination by the court which 
conducts the trial. The court ought not to have 
expected a better standard of proof than that 
which has been laid down in the Indian Evi¬ 
dence Act; for, legal proof is neither more nor 
less than what is indicated by the definition 
of the word “proved’* in section 3 of the Evi¬ 
dence Act. 

(8) I would not repeat the views of the trial 
court that Shaligram, Chhotya, Ramnarayan 
and Rajaram and others have told a lie, before 
the court on the material point in the case; 
and it is difficult to believe them on the ques¬ 
tion how the scuffle, assault and quarrel origi¬ 
nated in the field and which party actually was 

*the aggressor and how the rioting took place. 
It appears that Shaligram had first agreed in 
the presence of the Patel that Kana and others 
should take possession of the field, but exactly 
when this party came with the ploughs and 
took possession of the field Shaligram suddenly 
changed his mind and obstructed them. This 
was not a case of “maintaining his right** and 
was not justifiable. In my opinion under these 
circumstances the conviction of the applicants 
cannot be sustained. 

(9) I would, therefore, allow the revision, set 
aside the conviction and sentence of all the 
applicants and acquit them. Kana applicant is 
on bail and he need not surrender. His bail 
bonds are cancelled. 

Accused acquitted. 
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SHINDE C. J. 

Yeshwantrao Sabnis, Applicant v. Bhal¬ 
chandrarao and others, Opponents. 

Civil Revn. No. 154 of 1951, D/- 17-4-1952. 

Civil P. C. (1908), O. 22 R. 4 (2) — What 
Pleas may be taken by legal representatives. 

* A legal representative must continue the 
litigation on the cause of action sued upon 
and cannot set up a new and individual 
nght. He can take up any plea which may 
be appropriate to his character as legal 
representative. But he cannot take up a 
new and inconsistent plea or a plea contrary 
to the one taken by the deceased. Nor can 
ne take any plea which was not open to 
the deceased defendant himself. (Para 2) 

If the legal representatives want to raise 
any new pomt which deceased could not 


have raised they must get themselves 
impleaded in their personal capacity or they 
must challenge the decree in a separate 
suit. AIR 1924 Lah 45; AIR 1924 Mad 245; 
AIR 1943 Pat 433 and AIR 1947 Bom 307, 
Rel. on. (Para 3) 

Anno: C. P. C., O. 22 R. 4 N. 15. 

Mungre, for Applicant; Shejwalkar, for Oppo¬ 
nents. 

REFERENCES: Courtwar/Chronological/ Paras 

C40) ILR (1940) All 153: (AIR 1940 
All 99 FB) 2 

(’47) AIR 1947 Bom 307: (49 Bom LR 174) 2, 3 
(’21) AIR 1921 Cal 343: (63 Ind Cas 92) 2 

(’24) AIR 1924 Lah 45: 4 Lah 72 2 

(’24) AIR 1924 Mad 245: (73 Ind Cas 376) 2 

(’35) AIR 1935 Mad 52: (154 Ind Cas 659) 2 

(’43) AIR 1943 Pat 433: (217 Ind Cas 49) 2 

ORDER: This is plaintiff’s revision. Plaintiff 
filed a suit for the recovery of mortgage money 
against Ganpatrao defendant. Ganpatrao filed 
written statement on 28-10-1950, wherein he 
admitted the claim except for compound interest 
and costs. During the pendency of the suit 
Ganpatrao died. His legal representatives 
Bhalchandrarao, Madhavrao and Sadashivrao- 
were brought on the record. They filed 

written statements on 10-5-1951 and took, 

several pleas. Plaintiff filed an application 
dated 24-5-51 and objected to some of the pleas 
taken by the legal representatives. This ob¬ 
jection was overruled by the trial court. Hence 
the plaintiff has filed this revision. 

(2) The trial court in dismissing the applica¬ 
tion of the plaintiff has made the following ob¬ 
servations: 

‘‘Vakil vadine — AIR 1924 Mad 245; — AIR 
1921 Cal 343 ityadi ka hawala deeya hai, 
jinme karar deeya hai ki: ‘Legal representa¬ 
tives cannot plead contrary to what deceased 
has pleaded’. Kayam mukaman is mamle me 
koi bat ‘contrary plead’ nahi keeya hai balki 
sabika jabab dave ke alawa jaweed majeed. 
ujarat kiye hai jo sabika daweke ‘contrary’" 
nahi hai. Pus najayaj gair mutaalik hai, aur 
darkhwast na manjoor kee jati hai." 

Application of the plaintiff dated 24-5-51 
states as follows: 

"Kanoon kayam mukaman pratiwadi aisi kor. 
jabab dehi nahi kar sakte hai ki jo mutwafi 
pratiwadi ne na kee ho. 

Pus aise kul jadeed ujrat kayam mukaman 
namanjoor kiye jawe, wa prakaran ko wajaye- 
tankeehat waramdagi ke kanvai us stage se 
chalu kee jawe kee gis stage par mutwafi. 
pratiwadi ke mtakal ke wakta thi.” 

Before proceeding to determine what pleas 

fh? ■ by * he legal .representatives of 

the deceased in this case, it is necessary to 

Of law on the subject. Order 
22 Rule 4, Civil Procedure Code runs as follows: 

h!2c Yi!f r ^ 0ne - & t . wo or more defendants 
dies and the right to sue does not survive 

against the surviving defendant or defendants 

alone, or a sole defendant or sole surviving; 

defendant dies and the right to sue survives 

£LS° U c r vS, on an application made to that 

shall cause the legal representative of 
the deceased defendant to be made a partr 
and shaU proceed with'the suit. p y 

(2) Any person so made a party mav makp- 
any defence appropriate to this character as 

drnit. . re . P . reS /" tatlVe ° f the deceased defen- 

It is clear from sub-r. 2 of R 4 that a i oaa i, 
representative can make only such defence as 
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s appropriate to hii character as legal repre¬ 
sentative. A legal .representative must continue 
‘he litigation on the cause of action sued upon 
and cannot set up a new and individual right. 
He can take up any plea which may be appro¬ 
priate to his character as legal representative. 
But he cannot take up a new and inconsistent 
plea or a plea contrary to the one taken by the 
deceased. In — ‘Ghulii v. Sawan’, AIR 1924 
Lab 45, their Lordships of the Lahore High 
Court observed as follows: 

“When a party to a suit dies, a legal repre¬ 
sentative is appointed, merely in order that, 
the suit might proceed, and a decision be 
arrived at. It is the rights and disabilities 
that have to be considered and the mere 
•’act that Gulli could not have brought a suit 
to set aside these alienations on the ground of 
.imitation is not, in our opinion, sufficient to 
render the suit by Nigahia liable to dis¬ 
missal/’ 

In — Thambatti v. Sankara Menon\ AIR 
2924 Mad 245 their Lordships of the Madras 
High Court observed as follows: 

“We are not able to understand how the pre¬ 
sent legal representative of the third plain- 
tifF has any different legal character from 
the third plaintiff himself or a ny, which would 
enable him to abandon the third plaintiff’s 
contentions in the present proceedings, with 
which alone we are concerned.*’ 

In — 'Kameshwar Singh v. Rajbansi Singh’, 
AIR 1943 Pat 433, Cnatterji J. made the follow¬ 
ing observations. 

“The widow has been impleaded in this appeal 
as the legal representative of her deceased 
husband, and as such she can raise only such 
objections as could have been taken by her 
husband himself.” 

In — ‘Darappa v. Mallappa’, AIR 1947 Bom 
:;07 Lokur J. observed a* follows : 

“As observed in — *4 Lah 72’, when a party 
to a suit dies, his legal representatives are 
appointed merely in order that the suit might 
proceed, and a decision be arrived at. It is 
the rights and disabilities of the original 
parties that have to be considered and not 
ihose of the legal representatives themselves. 
All that the legal representatives can, there¬ 
fore, do is to take up the suit at the stage 
at which it was left when the original party 
died and to continue it. It is not open to 
them to assert their own individual or hostile 
title to the suit. It follows, therefore-, that, 
if any defence to the suit was not open to 
the deceased defendant, his legal represen¬ 
tative would not be at liberty to plead that 
defence. If for instance, the deceased defen¬ 
dant was estopped from putting forward any 
defence, his lejjal representatives, though not 
themselves similarly estopped, would not be at 
liberty to put forward that defence. 'That 
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would be allowing the legal representatives to 
set up or agitate a new or individual right, and 
it is not open to them to put forward any 
personal defence. As held in — ‘Thavazhi 
Karnavan v. Sankunni’, AIR 1935 Mad 52, if 
a legal representative wants to rai^e any new 
point which the deceased party could not have 
raised, he must get himself impleaded in hie 
personal capacity, or he must challenge the 
decree in a separate suit. The same view 
was taken by a Full Bench of the Allahabad 
High Court in — ‘Ramugrah Ojha v. Ganesh 
Singh’, ILR (1940) All 153 (FB).” 

These decisions have now crystallized the 
position of law on the subject. It is not open 
to a iegal representative to set up his own 
individual or hostiL title to the suit. Nor can 
he take any plea which was not open to the 
deceased defendant himself. 


0 


(3) This being the position in law let us 
examine the pleas taken by the legal represen¬ 
tative in this case. Ganpatrao deceased 
admitted the fact of mortgage. He only con¬ 
tended that the plaintiff is not entitled to charge 
compound interest, and that the plaintiff was 
not entitled to costs. In the written statements 
filed by the legal representatives, they have 
taken four pleas which are as follows: 

1. That the mortgage house being ancestral 
joint family property, Ganpatrao alone had no 
right to mortgage it. 

2. The debt was not taken for any legal neces¬ 
sity, nor did the legal representatives benefit 
by it. Consequently that debt is not binding 
on the mortgaged house. 

3. There has been no partition between Gan¬ 
patrao and his sons. Her.ce Ganpatrao had no 
right to mortgage any particular share in the 
property. 

4. That the rent note not being registered, the 
mortgaged house is not liable for the paj'ment of 
the amount of that rent. 

It is clear that all these four pleas were not 
open to the deceased, in so far as he had 
admitted the fact of mortgage and the amount 
of rent due to the plaintiff. Consequently his 
legal representatives cannot raise these pleas 
which were inconsistent with the ones taken 
by the deceased himself. As laid down in — 
‘Darepoa v. Mallappa’, AIR 1947 Bom 307, if the 
legal representatives want to raise any new 
point which deceased could not have raised, 
they must get themselves impleaded in their 
personal capacity or they must challenge the 
decree in a separate suit. The result is that 
this revision petition must succeed. 

(4) Accordingly the revision is allowed and 

the order of the lower court is set aside. Appli¬ 
cant to get his costs from the opposite parties. 
B / K.S. Revision allowed. 
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, , . Art. 19 (1) ( a ) 120c 

, (3) Constitution of India, 

Art. 19 ( 1 ) (g), ( 6 ) 120 d 


Cinematograph Act (contd.) 

- S. 6—Rule relating to kind of film to be 

exhibited and its effect 120f> 

- S. 8 — Notifications dated 20-3-1948, 15-9- 

1948—Conditions 4 (a) and (b) and special con. 
dition No. 3 in the licensee’s licence held not 
invalid on the ground that they were not within 
the powers of the licensing authority 120e 

- S. S — Notifications dated 20-3-1948 and 

15-9-1948—Conditions 4 (a) and (b) and special 
condition No. 3 in licensee’s licence held valid 
and constitutional 120/ 

Civil Procedure Code (5 of 190S) 

- Preamble—Sec (1) Interpretation of Statutes 

27a; (FB) 7715 

(2) Judicial Precedents 

(FB) 4195 

(3) Limitation Act (1908), 

Pre (FB) 1865 

-.S. 2 (2)—See ibid, O. 7, R. 11 (FB) 86 

- S. 9 — See also (1) Madras Co-operative 

Societies Act (60 of 
1932), S. 47 266 

(2) Madras Hereditary 
Village Offices Act (3 
of 1895), S. 10 491cZ 

(3) Madras Hereditary 

Village Offices Act (3 
of 1895), S. 13 8655 

(4) Madras Hindu Reli¬ 
gious Endowments Act 
(2 of 1927), S. 84 (1) 

, x 767 

(5) Sales Tax _ Madras 
General Sales Tax Act 
(9 of 1939), S. 18 

. . 273 

(6) Tenancy Laws—Mad. 
ras Estates Land (Re. 
duction of Rent) Act 
(30 of 1947), S. 3 (2) 

589 


6 


Subject Index, A. I. R. 1952 Madras 


Civil P. C. (contd.) 

- S. 9 — Bar of jurisdiction — Rule framed 

under powers conferred by scheme decree 10 G 

-S'. 11 — Sec also Specific Relief Act (1877), 

S. 43 384e 

- S. 22—Scope—Section, if exhaustive 384a 

- S. 11— Competent Court—Competency, how 

to be judged 3845 

- S. 11 — ‘Res judicata’ and estoppel — Evi¬ 
dence Act (1872), S. 115 384c 

- S. 11 —Matter directly in issue—Question of 

title 384<i 

- S. 11 and 0. 21, E. 03 — Res judicata as 

between co-defendants — Tests—Decision under 


837 

Act (1913), 
481 a 
Act (1913), 
4815 


0. 21, R. G3 

-S. 20 — Sec (1) Companies 

S. 195 

(2) Companies 
S. 235 

- S. 34 —Liability to pay interest 13Gc 

- S. 34 —Award of interest in suit for dissolu¬ 
tion of partnership—Defendant partner in posses¬ 
sion of property after dissolution—No steps taken 
to collect outstandings — Interest to be awarded 
from date of plaint 769a 

- S. 35—Suit for accounts of a dissolved part¬ 
nership—Defendant taking unhelpful attitude — 
Defendant directed to pay costs—Discretion held 
rightly exercised—Appellate Court held could not 
interfere 7095 

- S. 35A — Friovolous and vexatious suit — 

Suit requiring strenuous arguments on both sides 
and elaborate decisions is not frivolous—No com¬ 
pensatory costs 0095 

- Ss. 46 and 47 —Order of precept — Applica- 

bility 820 

- S. 47—Sec also ibid, S. 40 820 

- S. 47 — ‘Question relating to execution, dis¬ 
charge or satisfaction’ — Decree for redemption 
of Kanom—Judgment-debtor cutting and selling 
teak trees standing on property—Decree-holder's 
application to restrain waste by judgmeut-debtor 
—S. 47 does not apply 09a 

- S 47 — Power of executing Court to take 

notice of subsequent events 125 

- S. 47, O. 21, E. 90 —Application to set aside 

sale_Tests to see whether application falls under 

S. 47 or O. 21, R. 90 — Grounds relating to 
matter in publishing and conducting sale—Appli¬ 
cation comes under 0. 21, R. 90 and is governed 
by Art. 1GG, Limitation Act — (Limitation Act, 
Arts. 1G5 and 1G6) . 377a 

_ S. 48 — See also Limitation Act (1908), 

S. 19 <FB) 186c 

_ S 48 _Continuation of previous, application 

—Petition closed for statistical purposes 51a 

**_ S. 48 — S. 48 is controlled by S. 15 (1), 

Limitation Act — Limitation Act (1903). Ss. 15 
(1) and 29 : 45 Mad 785=A I R (9) 1922 Mad 
268=70 I C 396; AIR (15) 1928 Mad 1154= 
113 I C 260 and 1944-2 M L J 403=A I R (32) 
1945 Mad 70, Overruled (FB) 186a 


Civil P. C. ( contd.) 

- S. 51, Proviso —Record of reasons for arrest 

—If essential 18 

-S. 51, Proviso —Opportunitv to show cause 

161 

■S. 52 —‘‘Out of the property of the deceased” 


—Hereditary office — Earnings by personal ser¬ 
vice of heir 114 

-S. 60 (1) (c)— Agriculturist—Cultivation of 0 

land through agency 807 

_S. 80—See also Madras River Conservancy 

Act (6 of 1S34), S. 1G 510a 

-S. 60—Delivery of notice — Necessity to 

mention fact in plaint 502a 

_ S. 80 _Sufficiency of notice—Notice to rail¬ 
way administered by Govt.—Notice to Secretary 
for Rlys. 5025 

_S. 60—Notice under is mandatory and its 

terms cannot be ignored—Sufficiency of notice— 
Notice to Government — Suit against Railway 
administered by Central Government — Notice 
addressed to Secretary, Central Government Rail¬ 
way Board, New Delhi held proper 679a 

_S. 60 and O. 22, E. 20 —Government made 

party pending suit—Necessity of giving notice 

783 

_ S. 88 _Interpleader suit — Who can file- 

interest of plaintiff in subject-matter of suit 564 

_ S. 100 —Construction of documents—Inter- 

ference in second appeal 176a 

_Ss. loo and 225—Question whether land is _ 

private or ryoti under Madras Estates Laud Act 
—Interference by High Court in second appeal 
or revision — Madras Estates Land Act (1 of 
1903), Ss. 185 and 192 (FB) 3235 

__ .S. 100 —Concurrent findings of fact—Find¬ 
ings on question of substantial injury caused by 
reason of irregularity in execution sale — No 
interference in second appeal, on a ‘priori’ notion 

of suspicion—(Civil P. C. (1908), O. 21, R. 90) 

377c 

*_ Ss. 109 and 110 —Appeal and cross-appeal 

disposed by one decree by High Court—Leave to 
appeal to Supreme Court, when can be allowed— 
?942 2 Mad L Jour 645=A I R (28) 1941 Mad 
227, Held Overruled (FB) 81a 

_ _Ss. 109 and 110 — Application for leavo to 

appeal filed before coming into force of Constitu¬ 
tion of India (FB) 816 

- S. 110-See (1) ibid, S. 109 

(FB) 81a it 5 
(2) Constitution of India, Art. 

133 (FB) 771a 

—S. 11H-S" also (1) ibid, s. 100 (J?B) 3236 

» iW ' 7 ' E - (FB) 86 

_s. J 25 —Decision given by arbitrator ap¬ 
pointed under Defence of India Act (1939), S. 
Competency of revision to High Court 

. 132(1)—See Lunacy Act (1912), S. 41 

bvJ 
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Civil P. C. (contd.) 

- S. 144 —‘Place the parties in the same posi¬ 
tion’—Decree for possession of land reversed— 
Measure of damage done to land is value of 
depreciation 656 

—S. 146, 0. 22, R. 10 — “Any person claim¬ 
ing under him"—Receiver 51 £ 

- Ss. 151 and 152 —Amendment of judgment 

jnd decree — Judgment silent as to interest_ 

^Decree in accordance with judgment—No appeal 
or review filed—Judgment and decree cannot be 
amended 237 

- S. 151, 0. 21, R. 92 — Refusal to confirm 

sale under inherent powers 582rZ 

- S. 152—See ibid, S. 151 237 

- 0.1, R. 8 — Matters in respect of which 

representative suit can be brought—Money claims 

115 

~ — p- 1* R- 10—Sec Madras River Conservancy 
Act (6 of 1884), S 16 510a 

- 0. 3, R. 2—See Principal and Agent 559 

--0- 3 > -8- 4 (2) — See Limitation Act (1908), 

Art. 182 81 Q 

- 0. 6, R. 17—See also ibid, 0. S, R. 9 8255 

-0. 6, R, 17 —Suit for redemption and pos¬ 
session — Suit stayed on ground that tenant’s 
possession might be disturbed _ Plaintiff seeking 
amendment by restricting his relief to redemption 
only should be allowed 782 

(187mV’w' 11 n S i 2 lls — C °urt.(ees Act 
,*U«7U), S. 1_, _ Order rejecting plaint for non¬ 
payment of deficit court-fee—Proper remedy 

(FB) SG 

9 an f °- 6> S ‘ 17 - p «ty has no 
82* to , fi l e joinder after written statement is 
Wed and findings given on certain issues-Proce. 
dure to bo followed stated 335 ^ 

7 9 \ ^3—When a decree cun be said to 

i>e ex parte 

O. 9, R. 13 — “Sufficient cause"—Guardian’s 


Civil P. C. (contd.) 

- 0. 21, R. 63—See ibid, S. 11 837 

-0. 21, R. 67 — “Made" means making an¬ 
nouncement by beat of drums 3776 

t- 0. 21, R. 69 (2) (Mad) — Adjourned sale 

—Fresh proclamation—Notice to judgment-deb- 
tor and decree-holder is not necessary — Even if 
necessary, its absence is mere irregularity — Sale 
will not be set aside in absence of substantial 
injury 377c 

t- 0. 21, R. SO (l) —Charge-holder—Decree- 

holder—Right to apply under Rule 806 

- 0. 21, R. 90—See also (1) ibid, S. 47: 377a 

( 2 ) ibid, 8 . 100 

377« 

(3) ibid, O. 21, R. 2 

„ 582c 

- -0. 21, R. 90 — Fraud in publishing or con¬ 
ducting sale - Meaning of 582a 

- 0. 21, R. 92-See also ibid, S. 151 5824 

0. 21, R. 92 — Contest between auction- 
purchaser and judgment-debtor—Fraud in bring¬ 
ing about sale—Refusal to confirm sale 5825 

— 0. 21, R. 92 (3) —Death of judgment-debtor 

after sale and before confirmation—Confirmation 
without impleading judgment-debtor _ Effect 

871 

0. 21, R. 95 —Suit by stranger purchaser to 
recover property from trespasser — Competency 

258 

0. 21, R. 96 —Affixture of oopy of sale certi- 

V lit <t A _ __ V A . 


i. . -v.vuwnuoc —vjuaraian s 

negligence to appear - Civil P. C. (1908), 0. 32, 

, R '• i — JudgG alj sent on date of hea^ 
mg _ Chief ministerial officer adjourning case 

^ Vire3 - Notice to k fol 

S, S 24 J ~ Madra3 CiviI . Courts A ct (3 of 

A ’ 1 7' J C ? Urt is not to intom 
party of adjourned date 7 qo/, 

—0. 17, Rr. 2 and 3- Distinction — Party 

ml. i0 “ rned heariDg - R ’ 2 

Ij 5 ;. bid ; °- i 7 ' R. 2 825a 

Art. mh) B ' 11 ~ Sex Limitation Act (1908? 
ArTl82^5 ^' 16 ~ See Limitation Act (1908), 

a {a * a t • * * ■ 90 

onp 52 ' t> roviso ~Order for payment 

fot sniseq To 


« . - -- vi uuiu 

ticate m conspicuous place of one of plots _ Pre 

fr 7 P fc ; on c r ®f / d ’“8 °ther plots _ (Evidence Act 
(1872), S. 114, Illustration (e) ) 849 

O. 21, Rr. 97 and 100 — Persons never in 
possession of suit property cannot maintain appli¬ 
cation under 

- O. 21, R. 100 — See ibid, O. 21, R. 97 

O. 22, R. 10—See (1) ibid, S. 80 783 

n O0 (2) ibid, S. 146 516 

ArTl25 ' 3 ~ See also Limi tation Act (1908), 

~0- 23 > 3 —Compromise creating a charea 

—Want of attestation if affects validity of decree 

-0°^ P,A r t(1882),S ' 100 188 

parties' ’ Compromise by some of the 

—0. 32, R. 1— See Majority Act (1875), S^a 

0. 32, R.3 — See ibid, 0. 9, R. 13 600 

-——0. 34, R 4 — Suit on mortgage — Puisna 
mortgagee made party _ Application by him for 

--P? f<X>t ° f hl3 mort gage—Preliminary de- 

to piTtotiff IrS 0 g f ee P ? ying 0ff amo ™‘ due 
Zrf'l a “ d a PP 1 ymg for passing of final de 

pn groimd thafc ‘here 

final a in ,. prelimmar y decree for passing 

final decree - Apphcation for amendment of ore 

gagee — Full-satisfaction of plaintiff’s mortgage 


8 


Subject Index, A. I. R. 1952 Madras 


Civil P. C. ( contd.) 

entered — Preliminary decree amended — Final 
decree held could be passed 786 

- 0. 34, P. 14 — Usufructuary mortgage and 

lease back— Test to determine whether they form 
one transaction—Decree for rent — Sale of mort- 
gaged property— Bar of — (Transfer of Property 
Act (1882), S. 68 ) 877 a 

- 0. 34, P. 14 —Object of rule 877 b 

- 0. 37, P. 3 —Leave to defend suit — When 


to be granted—Matters to be considered by Court 

17 

- 0. 37, P. 3 —Grant of leave to defend con. 


ditionally — Discretion — Interference by High 
Court 19 

- 0. 37, P. 3 — Object and scope — Tests for 

applicability S50 

0. 41, P. 1 — Defendant appealing but not 


the plaintiff — Second appeal by plaintiff — His 
right to support the judgment of the first Court 

166cZ 

- 0. 41, P. 5—Security to be furnished within 


time prescribed — Tender of security within time 
is sufficient compliance 601 

- 0. 41, P. 22 — Cross-objections in revision 

504 (2)a 

■0. 41-R. 23 (Mad )—Power to remand case 


—Conditions for—No inherent power apart from 
0. 41, R. 23 6 G 

0. 41, P. 35 — Rule whether presents one 


decree being passed in appeal and cross-appeal 

(FB) 81c 

- 0. 44, P. 1, Proviso — Appellate Court, 

competency of, to reject pauper petition without 
assigning reason 178 

- 0. 45, P. 1 — See Supreme Court Rules, 

0. 12, R. 3 94 


Companies Act (7 of 1913), S. 2 (9-A) — See 
Hindu Law — Joint family 828 

■Ss. 13 (1) and 133 (3) — Failure to place 


balance sheet before general body meeting within 
time—Managing director pleading his own default 
—Plea of innocence by directors 800 

- S. 26 — See also Sales Tax — Madras Sales 

Tax Act (9 of 1939), S. 2 (b) 814d 

- S. 26 —Effect of registration 814c 

■Ss. 76, 79 (3) — General meeting of share¬ 


holders—Election of director — Whether formal 
subject — Appointing independent Chairman — 
Power of Court 60 

- S. 79 —Meeting of the company—Chairman 

if can decline to preside 515a 

- S. 79 —Share-holders’ right to vote by proxy 


—Revocation of proxy—Privi pies—Contract Act 
(1872), Ss. 203, 204, 205 a:: 4 209 5155 

_ S. 79 — Provision in Articles of Association 


conferring power of revocation in respect of per¬ 
manent proxy — Whether it can be deemed that 
such power is excluded in respect of specific proxy 
—(Maxim : expressio unius est exclusio alterius) 

515c 


Companies Act (contd.) 

■S. 79 —Revocation of proxy after their exer¬ 


cise at first poll but before second poll — Result 
of first poll is not affected—(Contract Act (1872), 
S.204) 515d 

- S. 79 — Revocation of proxy without notice 

to proxy—Effect—(Contract Act (1872), S. 207) 

515c 

-S. 79 — Chairman's decision on question of. 

• • . 1 . . _ _m _ 


allowing proxies or not on ground of insufficiency 
of stamps is binding on him and his successors— 
(Stamp Act (1S99), S. 36) 515/ 

S. 79 — Chairman’s power to reject proxies 


A ~ m 

on ground of insufficiency of stamp—No intention 
to evade payment of stamp duty—Duty of Chair¬ 
man to refer matter to Collector under S. 31, 
Stamp Act—(Stamp Act (1899), S. 31) 515g 

• S. /9—Proxy containing specific power and 

« • % % rt . n i 


-- V W A * 

general power — Both separable — Stamp duty 
sufficient for one — Proxy if can be allowed only 
in respect of that power — Stamp Act (1899), 
Ss. 35, 5 5155 

-S. 79 (3)—See ibid, S. 76 60 

- S. 109(1) (.e) (f) —Stock-in-trade—Floating 

charge—Registration 136i 

-S. 109 (1) (c )— Stock-in-trade — Company 


^ 1 — X * ~ X • 

incorporated for mining purposes and doing min- 
ing business—Mineral ore is "Stock-in-trade” 

136e 

- S. 109 (f )—Floating charge 595a 

-S. 133 (3)—Sec ibid, S. 13 (1) 800 '4 

- S. 158—See ibid, S. 1GG 557 

_ Ss. 166 and 170 — Fully paid up share¬ 
holder can maintain petition for winding up— 


Prima facie case that there are assets available 
winding up in which he will have tangible 


in 


interest, need not be shown — (Companies Act 
(1913), S. 158) 557 

_ S. 170—See ibid, S. 166 557 

-S. 179 — Application for leave to sue under 


S. 179 (1)—Court if can decide case on merits 


58a 


_S. 179 — Application by Official Liquidator 

for leave after preparing his case 585 

__ .S 195 _Order against non-resident foreigner 

-Civil P. C. (1903), S. 20 481a 

■Ss. 228, 271 (3) — Winding up under 


Part IX—Right of foreign creditors to prove their 

debts ] 36 » 

_ S. 229 —Trust money—Claim to professional 

payment—Trusts Act (1882), S. 6 481c 

_S. 230 — Building leased out by creditor to „ 

Company where liquidator functions—Liquidator 
must pay rent of building to landlord — Creditor 
till possession is surrendered cannot refuse to pay 
rent after date of winding up order 136/ 

S. 231 — Petition for winding up — Money 


paid within three months priof to petition—Pay- 
ment is not invalid 

_ S. 235 — Application against non-resident 

foreigner—Civil P. C. (1908), S. 20 4815 
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Companies Act (contd.) 

- S. 235 (1) —Distributor’s deposit — Use of, 

in ordinary business of Company 481rf 

- S. 271 (3)—See ibid, S. 228 136a 

ConfJict of Laws — See International Law 
(Private) 

Constitutional Law _ Delegate Legislation- 
See Income-tax Act (1922), S. 26A 127 

Constitution of India (1950) 

- Art. 5—See International Law 734a 

- Art. 13 — See also Tenancy Laws — Madras 

Estates Land (Reduction of Rent) Act (30 of 
1947) 203 

-- Art. 13 — Does not apply to Constitution 

itself—Part 12 is not cut down by Part 3—(Inter¬ 
pretation of Statutes—Constitution) 395c 

- Art. 13(1) —Retrospective operation — 

Offence according to law prior to constitution— 
Law even if declared void does not affect trial of 
offence 1935 

- Art. 14. 

See also (1) ibid, Art. 19 (l) (g) 764 

(2) Cotton Textiles (Control) Order 

1948, Cl. 30 5655 

(3) Criminal P. C. (1898), S. 488 

529 

(4) Debt Laws — Madras Agricul¬ 
turist’s Relief Act (4 of 1938) 

’ 11 a 

(5) Debt Laws — Madras Agricul¬ 
turists’ Relief Act (4 of 1938), 

. S. 4 115; 11c 

( 6 ) Madras Hindu Religious and 
Charitable Endowments Act (19 

... of 1951) 6135 

(7) Madras Restoration of Village 
Officers Validating Act (18 of 

/<rt i 9 39) 150c 

( 8 ) Partition Act (1893), S. 4 33d 

(9) Tenancy Laws — Madras Estates 

Land (Reduction of Rent) Act 
(30 of 1947) 203 

p and 132 (^—Equality before law 

-^Preferential treatment to “consumer quota 
hoMers —Cotton Textiles (Control) Order (1948), 

JZZYl' If>7 ,7 Equality before law - Exclusion 
irom list of Consumer Quota holders” 7\§b 

i rt ‘ ^-Arbitrary classification-Exclusion 
of citizens of French and Portuguese settlements 
n India from foreign nationals for purposes of 
name of liquor permits held arbitrary and void 

S37 r )Vw7/ MadraS Prohibifcion Ac t (10 of 
Ml), b. 54(a)) 734 , 

- Art. 15. 

See ( 1 ) ibid, Art. 228 205 

(2) Madras Hindu (Bigamy Prevention 
Divorce) Aot (6 of 1949) 193a 

w Madras Hindu Religious and Chari, 
table Endowments Act (19 of 1951 ) 

6135 


t 


Constitution of India (contd.) 

- Art. 19. 

See also (1) Cinematograph Act (1918), 

S. 5(3) 528 

(2) Debt Laws — Madras Agricul¬ 
turists' Relief Act (4 of 193$) 

lid 

+- Art. 19 — Right of person to dissuade 

customers from purchasing from a shop —Inter¬ 
pretation of Statutes—Criminal Law Amendment 
Act (1932), S. 7 95 

- Art. 19 (1)—See Cotton Textiles (Control) 

Order (1948), Cls. 12 (4) 565a 


till 


■oftttf 


■Art. 19 (1) (a) — Prohibition from or 
direction for exhibiting certain films—Cinemato¬ 
graph Act (1918), S. S — Notifications dated 
20-3-1948,15.9.1948 120.; 

- irt. 19 (1) (c) — Madras G. O. 410 Educa¬ 
tion D/. 24-2-39—Validity 253 

— -Art. 19 (1) (f). 

See also (1) Cotton Textiles (Control ' Order 
(1948), Cl 3lJ 5655 

(2) Madras Hindu Religious and 

Charitable Endowments Act (19 
of 1951), S. 20 613a 

(3) Tenancy Laws — Madras Estates 

Land (Reduction of Rent) Act 
(30 of 1947) 203 

—-Art. 19 (1) (f) — "Property” — Karnam’s 
office — Madras Restoration of Village Officers 
(Validating) Act (18 of 1939), whether infringes 
Art- 19 (1) (0 1505 

- Art. 19 (l)(f) —Property, meaning of 013c 

- Arts. 19 (l) (f) and 31 —Applicability 

, , 013i 

—Arts. 19 (l) (f), 31 (2) — Valid acquisition 
under Art. 31 (2)_Effect on Art. 19 (1) If) 7505 
- Art. 19 (1) (g). 

See also ( 1 ) Cotton Control Order (1950), Cl. 6 

... „ 4095 

( 2 ) Cotton Control Order (19-50), 

/0 , Cl. 18 409a 

(3) Cotton Textiles (Control) Order 

1948, Cl. 30 5655 

(4) Stamp Act (1899), Sch. I, Art. 30 

f ^ ~ Provi 3 ‘on in licence 

for exhibition of films of educative and cultural 
value Cinematograph Aot (1918), S. 8 _ Notifi 
cations dated 20.3-1948, 15-9-1948 120,2 

Arts. 19 (1) ( g ), 304 (b)and 14 _ Right to 
carry on business - Imposition of licence.fees- 
Reasonableness - Tests for determination _ 
Enhancement Discrimination between Oil- 
millers and other manure dealers — Validity of 

i “g 0 r (min at,S M “"“ D,aW hic ni 
- Art. 19 (5) 

See also ( 1 ) Cotton Control Order (1950), Cl. 6 

(2) Cotton Control Otder (1950X 
U ’ 18 409a 


■:o 
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Constitution of India, Art. 19 (5) (contd.) 

(3) Cotton Textiles (Control) Order 

194S, Cl. 12 (4) 565a 

(4) Cotton Textiles (Control) Order 

(1948), Cl, 30 5655 

(5) Madras Hindu Religious and 

Charitable Endowments Act (19 
of 1951), S. 20 613a 

(6) Tenancy Laws — Madras Estates 

Land (Reduction of Rent) Act 
(30 of 1947 j 203 

- Art. 19 (5)—Reasonable restrictions—Mean. 


in'' of 


6131- 




Art. 19 (G)-See (1) ibid, Art. 19 (1) (g) 

120 d 

(2) Cotton Textiles (Con- 

trol) Order, 1948, 
Cl. 12 (4) 565.1 

(3) Cotton Textiles (Con- 

trol) Order (1948), 
Cl. 30 565 b 

(4) Imports and Exports 

(Control) Act (1947), 
S. 3 840 

-Art. 20 (2) — Prosecution without valid 
<-anction—Discharge—Effect 7255 

- Art. 20—See also (1) Madras Hindu (Bigamy 

Prevention and Di¬ 
vorce) Act (6 of 1949) 

193a 

(2) Madras Hindu Reli¬ 
gious and Charitable 
Endowments Act (19 
of 1951), S. 20 613a 

- Art. 20 —Scope 6131 

- Art. 26 — See also (1) ibid, Art. 228 205 

(2) Madras Hindu Religi¬ 
ous and Charitable 
Endowments Act (19 
. of 1951), S. 20 613a 

- Art. 26 —Scope—Denomination, meaning of 

613(Z 

■Art. 27 — See Madras Hindu Religious and 

• . \ V . • . /an r ■ — * \ C* AA 


Charitable Endowments Act (19 of 1951), S. 20 

613a 

- Art. 31 — See also ibid, Art. 19 (1) (f) 613i 

- Art. 31 — ‘Public purpose’—Acquisition for 

providing house sites for Adi Andhras is for public 
purpose 252 

- Art. 31 (2) 

See also (1) ibid, Art. 19 (1) (f) 7565 

(2) Tenancy Laws — Madras Estates 
Land (Reduction of Rent) Act 
(30 of 1947) 203 

•|_ irt. 31 (2) — Public purpose — Meaning 

explained — (Land Acquisition Act (1894), S. 6) 
—(Words and Phrases—‘Public purpose’) 756a 

_ Art. 31(6) — "Any law of the State”— 

Meaning 

- Arts. 31(6) and 226 (I)—Writ of certiorari 

—Issue of, to declare Act invalid 8356 


Constitution of India ( contd.) 

- Art. 132 (1)—See ibid, Art. 14 715a 

I - Art. 133 — Affirmance — Meaning of — 

(Civil P. C. (1908), S. 110) (FB) 771a 

- Art. 136—See ibid, Art. 226 659a 

- Art. 194 — Preventive Detention—Right to 

attend sittings of House 117a 

-.Irfs. 194, 226 — Privileges of member _ 

Determination—Jurisdiction of High Court: 117c 

- Art. 194 13) — Right of detenu member to 

correspond with Legislature 1175 

- Art. 204—Sec Madras Hindu Religious and 

Charitable Endowments Act (19 of 1951), Art. 20 

613a 

- Art. 226—See also (1) ibid, Art. 194 117c 

(2) Industrial Disputes 

Act (1947), S. 10 (1) 

74a 

(3) Industrial Disputes 

Act (1947), S. 10 (3) 

74c 

(4) Industrial Disputes 

Act (1947), S. 12 (5) 
297a 

(5) Industrial Disputes 

(Appellate Tribunal) 
Act (1950), S. 7 

659c 

(6) Municipalities—Mad¬ 

ras District Munici¬ 
palities Act (6 of 
1920), S. 252: 555a 

(7) Tenancy Laws — 

Madras Estates Land 
(Reduction of Rent) 
Act (30 of 1947), 
S. 3(2) 589 

_ Art. 226 _Motor Vehicles Act (1939), S. 64 

_Powers of appellate authority 39 

- Art. 226 —Other remedy open 112a 

- Art. 226 —Scope HJO 

_ Art. 226 — Powers under—Extent 117a 

] _1 Art. 226 Writ of Mandamus against college 

principal directing reinstatement of dismissed 

student . ^ 

_ Art. 226 — Writ of Certiorari — Power to 

issue when to be exercised 276a 

_ Art. 226 — Proceedings under, for writ of 

certiorari are of the nature of Ordinary Original 
Civil Jurisdiction and not revisional jurisdiction 

_Orders in such proceeding are judgments 

Appeal lies from decision of a Single Judge to 
Bench of two Judges — Letters Patent (Mad), 
Cl. 15 . , 3 J°® 

_ Art. 226 _Order of inferior tribunal quashed 

on grounds not dealing with merits — It is in¬ 
cumbent on tribunal to take up and rehear the 
application—Advocate-General undertaking that 
application would be reheard—No necessity of 

mandamus , 

_ Art. 226 —New plea—Application under, tor 

issue of a writ of prohibition against Hindu 
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11 


Constitution of India (could.) 

Religious Endowments Board, Madras, prohibit, 
ing it from proceeding to frame a scheme for 
administration of Shirur mutt — Objection that 
the Mutt is not really a public religious institu¬ 
tion within the moaning of S. 1 (2) of Madras 
Hindu Religious and Charitable Endowments Act, 
1951 raised for the first time in course of argu. 
ments held could not be entertained 613/ 

- Art. 226 — Prohibition, writ of—Existence 

of alternative remedy is irrelevant consideration 
in granting writ 613? 

- Art. 226 —Other remedy — Right of appeal 

under Art. 136 659a 

- Art. 226 —Scope of jurisdiction to issue writs 

6595 

Art. 226 —Order passed with giving opportu 


Constitution of India (contd.) 
second marriage took place before Constitution, 
is also such a question 291 

■Art. 228 —Entire Act challenged—No obliga. 


** • »• '•'V'' >iW * V -—A* W 

tion on Government to file affidavit in reply: 5786 
- Art. 228— Procedure 578c 

Art. 245— See also Madras Hindu Religious 

S"l« ■ . 1 1 < • . / . _ . ..V 


, t -- L --- O* * iu O vyjA/lKU- 

mty to petitioner to put forward his case_Muni¬ 

cipalities — Madras City Municipal Act (4 of 
Ss. 287, 365 and 366 778 

•Art. 22G — Other effective remedy open_ 


- vuvvwiiv, IVUJOUJ Uj)CU 

Payment of Wages Act (1936), Ss. 16 and 17 

. 4 ^ 803 

Art. 226 — Petitioner Club paying sales tax 


on refreshment served by it to members, since 
1JJ9 _ No objection to tax taken _ Petitioner 
challenging legality of the very levy of tax— 
Long and tedious avenue of appeal and revision 
no followed — Remedy by way of writ under 
Ait. held was appropriate and correct one— 
I Revisional machinery provided by Sales Tax Act 
is primarily intended for individual assessees dis¬ 
satisfied by assessment made _ Desirability of 
t0 Gove i nment similar to one under S. 80, 

go!ikVaa wT~“‘ dras S “ les T “ 5 8 i A 4 » 

- Art. 226 —English precedents, value of: 8145 

* Art. 226 —Other remedy open 830 

- Art 226 —Fundamental rights _ Infringe. 

nient—Cancellation of license 834 

—Art. 226 —Writ of Certiorari _ Mattor not 
finally decided-Petitioner able to defend himself 
in lower Courts—Writ not to be issued 88 U 
Art. 226 (1) — See also ibid. Art. 31 ( 6 ) 

226 (1) — Application for issue of writ 
of certiorari to quash order of Court—Particular 
objection not taken in Court nor in affidavit— 

&r ot be raised £or fir8t time in 

—Art' Ss _A s£ bil f ifc> ;~ Conditions -S 
XVhatu a.^ ?" b3tantlftl question of law _ 

IN hether S. 57, Madras Religious Endowments 

ti, Q r v °!? , aS 000 Evening Arts. 15 and 26 of 
the Constitution of India \o b 

-n^ Application under Madras Hindu 

— DoS 7 P !r! n A tl0Q and Div0rce ) Act (6 of 1919) 
^7 a that Acfc is voi( * *>y ^ason of Art 13 
of Consti Ution, involves substantial question of 

inter r tati ° D ° f Constitutl- 
Question whether petition is maintainable even if 
the Act is inconsistent with Constitution because 


-maui ao muuu Aitny IUUS 

and Charitable Endowments Act (19 of 1951), 
S. 20 613a 

- Arts. 245, 246 —Powers of State legislature 

to enact laws—Extent of 613k 

-Art. 246—See (1) ibid, Art. 245 6137* 

(2) Madras Hindu Religious 
and Charitable Endow, 
ments Act (19 of 1951), 
S. 20 613a 

- Art. 301—See Cotton Control Order (1950), 

CI - 18 409a 

-— Art. 302—See Cotton Control Order (1950), 

CL 18 , , 409a 

- Art. 304 (b)-Sec ibid, Art. 19 (1) (g) 764 

-- Art - 311—See Government of India Act 

(1935), S. 240 865* 

~— Art. 341 (l)—lSee Constitution (Scheduled 
Castes) Order, 1950, Paras. 2 and 3 474a, b 

- Art. 375 —Scope of 865/ 

Port ///—Fundamental rights—Powers of 


- -a— lowers oi 

1 arliament and Legislatures to control—Powers 
of Court-Extent of 613 y 

Srh.t , List 3, Item 5—See Madras Hindu 


/ D . n • -**"**,—ucv iuauras Hindu 

Uiigamy irevention and Divorce) Act (6 of 1949) 

c 7 * r • — 193a 

■belt. /, List 3, Item 28—See Madras Hindu 


iQr'i g !°c 8 ha Charitable Endowments Act (19 of 
lyol), S. -jO 613a 

Sch. 7, List 3, Item 47—See Madras Hindu 


TQrf\°o S Charitable Endowments Act (19 of 
19oD, S. 20 613a 

Constitution (Scheduled Castes) Order, 1950 
Paras. 2 and 3 — Para. 3 does not imply that 
person professing religion different from Hinduism 
is member otherwise of scheduled caste_(Consti. 
tution of India, Art. 341 (1)) 47 4 ft 

2 V‘ d 5 , — Converks from Hinduism 

Or^ J Categ0ry 01 ^heduled castes- 

Order is with.n powers of President and valid_ 

(Constitution of India, Art. 341 (l)) 47 ,, 

Para. 3—“ Professes” means "belongs to” 

R H C tn?n° f f C0Dtr ° lled PriCe Und6r mi8take Of fact— 
Return of excess amount_(Madras flivil 

Oars Control Ordsr (1947). S^i ZT “to 

^f»^or m !; e o° d “ g (c 0 LS‘ > » y - or 

Act (1929), Ss. 5, 6) d Mamase Restrai ,?t 

Ss. 56 and 73 — Defendant contracting to 
ly lasfferv hv mil rui;*,_, ° w 


-PPH jaggary 


12 


Subject Index, A. I. R. 1952 Madras 


Contract Act (contd.) 

impossible by issue of Government notification— 
Plaintiff refusing to bear additional expenditure 
entailed by change in mode of transport — Held 
that defendant did not commit breach of the 
contract 670 

- S. f>3 — Agreement to release — Validity 

(Release) 675a 

- S. 05 — See ibid, S. 19 779 

- S. 72—See ibid, S. 19 

- S. 73—See ibid, S. 56 


779 

670 


-.S'. 203—See Companies Act (1913), S. 79 

515 b 

-S. 204—See Companies Act (1913), S. 79 

5155; 515<£ 

- S. 205—Sec Companies Act (1913), S. 79 

5155 

- S. 207 — Sec Companies Act (1913), S. 79 

515c 

-S'. 209—See Companies Act (1913), S. 79 

5155 

+ Cotton Control Order ( 1950), Cl. 6— Notifi¬ 
cation S. R. 0. No. 388 held unconstitutional and 
void—Constitution of India, Arts. 19 (1) (g) and 
19 (5) 4095 

I- Cl. IS —Notification S. R. 0. 379, restric¬ 

ting export of goods, held is not invalid—(Consti¬ 
tution of India, Arts. 19 (1) (g), 19 (5), 302 and 
301) 409ft 

t Cotton Textiles (Control) Order (194S), 
Cl s. 12 (4) and 33 —Provisions of Cl. 12 (4) are 
not valid — They are not reasonable restrictions 
within Art. 19 (5) and (6)—If read with Cl. 33, 
it gives absolute and unfettered discretion to 
Textile Commissioner — Rules for use of discre¬ 
tion should be framed — (Constitution of India, 
Arts. 19 (1) (5) and (6) ) 565ft 

- Cl. 30 — Sec also Constitution of India, 

Art. 14 715ft 

- Cl. 30 — Power of Textile Commissioner to 

use his discretion arbitrarily in issuing directions 
under the clause—Petitioner alleging discrimina¬ 
tion in the matter of allotment and citing ins. 
tances— Cl. 30 though restrictive of free trade is 
not unconstitutional, so long as restrictions are 
necessary in interest of general public and are 
reasonable —In the absence of any justification 
for discriminating against the petitioner in the 
matter, it was held that there was a breach of 
guarantee of equal protection of laws vouchsafed 
by Art. 14 and of fundamental rights declared by 
Art. 19 (1) — Clause 30 could not be declared 
totally void — Textile Commissioner asked to 
evolve a proper scheme for proper distribution 
which does not offend either against Art. 14 or 
Art. 19 (1) (f) and (g) read with Art. 19 (5) and 
(6) — (Constitution of India, Art. 19 (1) (f), (g) 
and Art. 19 (5), (6)) 565b 

- Cl. 33—See ibid, Cl. 12 (4) 565a 

Court.fees Act (7 of 1870), S. 7 (i) and Sell. I, 
Art. 1 — Suit for recovery of price of goods — 


Court.fees Act (contd.) 

Claim of defendant for damages for breach of 
warranty and loss of reputation—Court-fee paya¬ 
ble by defendant 91 

- S. 7 (iv) (c), (d) (e) — Suits claiming ease. 

ment rights 41 

-Ss. 7 (iv) (c) and 7 (iv-A) (Mad )—Suit for 

possession and declaration that surrender deed 
was null and void— Court-fee payable— (Specific 4 
Relief Act (1877), S. 39) 552 

t-S'. 7 (iv) (d)—See ibid, S. 7 (iv) (c) 41 

-S. 7 (iv) (c)—See ibid, S. 7 (iv) (c) 41 

- S. 7 (iv-A) (Mad) — See also ibid, S. 7 

(iv) (c) 552 

- S. 7 (iv-A) (Mad) — Suit by trustee for 

recovery of trust property sold as result of decree 
obtained on mortgage created by previous trustee 
— Court.fee payable when plaint alleges void 
nature of transaction and when it ignores it 518 

-.S'. 7 (iv-A) (added bn Madras Court.fee 

(Amendment) Act 5 of 1922) — Setting aside of 
portion of document 799 

-S. 7 (iv-A); Sch. II, Art. 17-B (Mad.)- 

Suit for partition of family property— Existence 
of earlier partition — Plaintiff 'eo nomine' party 
to it, though as minor represented by mother — 
Plaintiff can ignore the previous partition deed 
and is not bound to set it aside — Suit need not 
be valued as one for cancellation of previous 
partition —Suit can be valued as one for partition 
as if there was no previous partition—Section 7 
(iv-A) (Mad) is not an impediment to the valuing 
of the plaint—Such items as are assessed to land 
revenue as ryotwari land need be valued at ten 
times the revenue payable — Improvements on 
such property, whether buildings or trees need 
not be separately valued 810 

- S. 7 (v) and f ix), Sch. I Art. 1 — Suit for 

possession with alternative prayer for redemption 

_Decree for possession conditional on payment 

of certain amount— Appeal seeking to get rid of 
condition—Court-fee f* 

t_.S'. 7 (v), Art. 17 (vi) — Partition suit by 

alienee from co-sharer who had separated in 
status—Court-fee payable ’^9 

_ S. 7 (v) (d) — Suit for specific portion 

—S. 12-See Civil P. C. (1908), 0. 7,^11^ 

_ S. 17 — Suit for redemption of different 

mortgages ,. j?', 

- Sch. 1, Art. I—Sec (1) ibid, S. 7 (i) 91 

(2) ibid, S. 7 (v) and 
(ix) 23 

- Sch. 1 Art. 11 — Will by Hindu outside 

Madras City—Succession Act (1925), Ss. 275, 27b 

I'O 

_ Sch. 2, Art. 17 (vi)—See ibid, S. 7 (v) 539 

_ Sch. 2, Art. 17-B (Mad) — See ibid, b.. / 

(iv-A) 81 ° 

Criminal Law Amendment Act (23 of 19321 

S. 7—See Constitution of India, Art. 19 9b 
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Criminal Procedure Code (5 of 1898) 

- S. 103 — Search witness — Man living at 

some distance from place of search G046 

- S. 144 —“Annoyance”—Meaning of Gla 

-- S. 144 —Defamatory attacks on Government 

officials in newspaper—No likelihood of breach of 

peace etc. — Order under S. 144, not proper_ 

Defamation G16 

- S. 143 (5 )—Magistrate can drop proceeding 


— —-- 1 / - 0 ~ *” ” w 

at any stage, if he comes to conclusion that there 
is no apprehension of breach of peace 531a 

- S. 146 (5) —Magistrate holding that there is 

no apprehension of breach of peace and dropping 
proceedings — No interference _ (Criminal P. C. 
(1898), Ss. 435, 439) 5316 

- S. 145 (5J— Proceedings dropped — Magis¬ 
trate does not become functus officio _ He can 
pass orders for winding up proceedings 531c 

-—S. 154 — Sec also Evidence Act (1872), 

S ' 23 580 

-—5. 154 —First information report—Inforrna- 
tion after starting investigation 8216 

S. 154 —Variance between first information 
report and the case 821c 

-S. 1C,2 —See also Evidence Act (1872), 
O. 25 ggg 

Ss. 162 and 537 — Failure to observe provi- 
sions of S. 162 — Effect —Destruction of short- 
notes of evidence of important eye-witnesses 
prepared at time of inquest—Prejudice ‘ 229 

T, 3 '}? 2 — "Statement made by any per- 

son —Statement by accused 535a 

——S. ifaf—Substantial compliance with R. 85 
of the Madras Criminal Rules of Practice — 

<,Madras Criminal Rules of Practice, R. 85) 

S.J72—See also Evidence Act (1872), S. 25 

irf , 172 aild 367 ~ Failure to record state! 
ments of important witnesses oni j 

—Ss. 179 and 181 (2)— Charge of criminal 

misappropriation-Venue of trial 5R 

— 13 l (*)~Sec ibid, S. 179 HI 

—-0.197 —Sea Customs Act (1878) 8 iqa 
-Act in discharge of official duty - What is 

Ss*:s or losiDs temper and 

respectabie woman on suspicion of smuggling _! 
sary not in discharge of duty _ Notice not neces. 

P^ftefby~S Q i e q S 7 0n Wh 1 her PubIic * 

protected by S. 19/ ,s mixed question of fact and 


; ^f-Accused, a Customs Inspector-pi? 

■ 198 applies - Penal Code (i860), S. 494 _ 


Criminal P. C. (ccntd.) 

Madras Hindu (Bigamy Prevention and Divorce) 
Act (6 of 1949), S. 4 (2) 193c 

t- S. 198 — Abetment of offence under S. 494 

Penal Code—Section applies—Penal Code (1860), 
Ss. 494, 109, 114 193d 

-S. 199—See ibid, S. 198 170 

- S. 215 —‘‘On a point of law”— Meaning of 

821 a 

- S. 239— Charge under S. 120-Aand S. 120-B, 

Penal Code—-Joinder of charges—Effect of S. 239 
—Duty of prosecution _ Charge of abetment, 
joining of—Propriety of 727 a 

— —S. 240 —Accused committed under Ss. 302, 
307, 392, Penal Code—Sessions Judge should not 
split up case of murder from robbery to be dealt 
with separately _ (Madras High Court Rules of 
Practice, R. 156) 4 H C 

- S. 337 (3) — Approver kept in sub-jail is in 

judicial custody _ Transfer to other sub.jail or 
central jail—Grounds for 599 

-—$. 337 (3) — Approver deposing in commit- 
ting Magistrate's Court—Release on bail 833a 

- -Ss. 337 (3), 497 and 498— Applicability of 

os. 4J7 and 498 to approver 8336 

— S. 337 (3) — Approver turning hostile_ 

Detention 839 

—-S. 342 — Non-compliance with S. 342 — 
Effect of—Questioning of accused in committing 
Court whether enough 277 

— —S. 342— Examination of accused in Sessions 
trial Several accused — Nature of examination 

-S. 342 (l )—Failure of Sessions Judge to ask 
questions to accused g 12 

—S. 350 — Judgment written and signed by 
Magistrate who heard the evidence, but delivered 
by his successor is not illegal 790 a 

—- S. 350 (1) — Case posted for arguments — 
—letition by accused under S. 526 ( 8 ) on date 
fixed for argument—Petition dismissed and case 
posted for judgment _ Magistrate transferred _ 
Apphca ion for. de novo trial before successor _ 

ffi£?k 10n I T Cted and i a< igment written and 
signed by predecessor delivered 79 0c 

bTiw A 62 537 ~ Pailure to frame charge 

^tolES M “ 8 ' S ‘ Cate - Like,ih0 ° d <* 

evidence *** Appreciation of 

evidence Demeanour of witness-importance of 

S. 367—See also (l) ibid, S. 172 821d 

(2) Penal Code (i860), 

q V? a • S- 302 289a 

c* mi Appreciation of evidence 172c 

7 S -*01-SeetonM Code (1860), S. 302: 289a 

wilhon ‘' m 

Zi"ef r ' i .f 3 T Pr0SeCQ . t, , 0n without valid sanction 

R o ^ Ar f ument drawn from misery 725 , 

- S. 423—See also ibid, S. 363 56 16 
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Criminal P. C. (contd.) 

-S. 423 —Appreciation of evidence by appellate 

Court 172<2 

- S. 423 < 1) (b) (2 )—‘‘Alter the finding main. 

taiuing the sentence”—Power of appellate Court 

101 

-S. 435—See ibid, S. 145 (5) 5316 

-S. 439—See also ibid, S. 145 (5) 5316 

-.S’. 439 —Retrial—Several persons connected 

with Bank charged under S. 120-B read with 
Ss. 409 and 477 A, I. P. C—Protracted trial for 
2 J years —J oinder of charges in way impossible 
to try—Retrial ordered after splitting up charges 

727c 

-S. 47G — Offence under S. 1S6, Penal Code 

607 

t-S. 4S8 —Validity—Section not ‘ultra vires’ 

of Constitution—(Constitution of India, Art. 14) 

529 

t- S.491 —Application to recover custody of 

minor—Guardians and Wards Act (1890), S. 25 

98 

-S'. 491 (l) (b) — Order of detention by Pro- 

vincial Government—Acts attributed to petitioner 
not believed by senior member of Servants of 
India Society — Government cannot be said to 
have acted mala fide 606a 

_ S. 497—See ibid, S. 337 (3) 8336 

-S. 498—See ibid, S. 337 (3) S336 

-S. 526 —Transfer application by prosecution 

witness — Allegations for transfer held were ill- 
founded 5096 

_ S. 526 (8)— Sec also ibid, S. 350 (1) 790c 

-S. 526 (8 )—Application under, made after 

examination of defence witnesses — Mandatory 
provisions of S. 526 (8) do not apply 7906 

- S. 537—See (l) ibid, S. 162 229 

(2) ibid. S. 362 (4) 50 

-S. 5-40 —Court-witness—Discretion of Court 

—Important and material witness given up by 
prosecution — Right of Court to examine him as 
Court witness—Stage at which witness should be 
examined 509a 

DEBT LAWS • 

Madras Agriculturists’ Relief Act (4 of 1938) 
— Validity — Constitution of India, Art. 14 — 
Equality before law 11a 

_Validity—Constitution of India, Art. 19: lid 

_ Ss. 3 i ii), 13A, 19A, —“Agriculturist” 126 

- S. 4 —Validity—Constitution of India, Art. 14 

—Equal protection of laws 116 

_ S. 4 — Validity — Constitution of India, 

Art. 14—Equal protection of laws 11c 

_.S'. 8 _Appropriation — Facts held did not 

constitute appropriation 681a 

_ S. 8 —Appropriation — Mortgagee executing 

release deed — Deed stating that mortgagee gave 
up his mortgage right under two mortgages in 
consideration of certain sale-deed — Sales given 
effect to and vendee taking possession—Fact has 
no bearing on question of appropriation of several 
sale amounts towards mortgages 6816 


Debt Laws—Madras Agriculturists' Relief 

Act (contd.) 

- S. 8 — Appropriation — Payment made in 

excess of interest due—To extent of excess there 
is appropriation towards interest — Rest of pay¬ 
ment is open payment 681c 

- Ss. 8, 9 and 13 — As amended by Madras 

Act (23 of 1948) — Effect of amendment — 
Original pro-note executed after 1-1-1932 — 
Renewal of pro-note after Act came into force _ 
S. 9 applies and debt cannot be traced back to 
original note • 831 

- S. 8, Expl. I — Method of appropriation of 

payments 446 

- S. 9 — Sec also ibid, S. 8 831 

- S. 9 — Interest at the rate agreed between 

the parties 394c 

- S. 9A —Usufructuary mortgage—Lease back 

—Suit for rent by mortgagee 292 

-Ss. 9A and 10 (a) (as amended by Madras 

Act (23 of 1948)) — Relief obtained on ground 
tbit mortgage was not usufructuary—Subsequent 
addition of S. 9-A — Relief sought under S. 9A 
on ground that mortgage was usufructuary — 
(Apnrobate and reprobate) 763 

_IS. 10 (a)-Sec ibid, S. 9A 763 

_ S. 13—See ibid, S. 8 831 

-S. 23.4—See ibid, S. 3 (ii) 126 

-S. 19A—See also ibid, S. 3 (ii) 126 

_S. 19-A —Application under—Basis of relief 

44a 

-S. 21— Person having no land on the three 

crucial dates 504(2)e 

Madras Agriculturists’ Relief (Amendment) 
Act (23 of 1948), S.1G, Cls. (ii) and (tii)— 
Scope and applicability — Applicability of Clause 
(iii) to proceedings in which decrees op orders 
had become final before commencement of Act. 
C. M. A. Nos. 316 & 391 of 1947 (Mad). Over- 
ruled (FB) 5916 

Madras Debt Conciliation Act (11 of 1936), 
S. 18 —Certificate under—Effect 394a 

_S. 18 (2 )—Application by debtor for decla¬ 
ration of amount due 3946 

Usurious Loans Act (10 of 1918), S. 3 (as 
amended by Mad. Act (8 of 1937) J-Effect; of 

amendment ,7 “v 

_S. 3, Explanation I (as amended by Mad. 

Ad (8 of 1937 ))—Excessive interest—Presump¬ 
tion 872(1 

Deed— Const ruction — 

Sec also (1) Grant 2246 

(2) Principal and Agent 55J 

(3) Tenancy Laws — Madras 

Estates Land Act(l of 
1908), S. 3 (2)(d) 224c 

_Construction—Document—Whether confer¬ 
red life estate or absolute estate—Transfer of 

Property Act (1882), S. 11 166(1 

_Construction—Kanom or usufructuary more- 

_ _ . n en 1 7(»/) 




Subject Index, A. 

Defence of India Act (35 of 1939), S. 19—See 
Civil P. 0. (1908), S. 115 40 

Defence of India Rales (1939), R. 2 (2)- Not? 
being an area_His Majesty”—Meaning 

7 00 / 

_ B. 2 (2)— Object of definition 736(7 

_ B. 97 (b) and (f) — Sec International Law 

(Private) ^6c 

__ B. 98 (2)—Sec International Law (Private) 

736c 

Essential Supplies (Temporary Powers) Act 

(24 of 1946), S. 3—Individual order of procure- 
ment does not require any notification 578 a 

_ S. 7 (l)—See Iron & Steel (Control of Pro¬ 
duction and Distribution) Order (1941), Cl. 8 

162 

— r-S.17(2)—See Iron and Steel (Control of 
Production and Distribution) Order (1941), Cl. S 

162 

Evidence Act (1 of 1872), Ss. 24 and 27 — Ac¬ 
cused producing bottle containing arsenic—Ac- 
cased stating before Panchayatdars that other 
accused gave hor bottle and asked her to keep it 
in safe custody—Statement held was neither con¬ 
fession nor admissible under S. 27 5355 

- Ss. 25, 26 —Confession to prohibition officer, 

styling himself as Inspector of Police Prohibition, 
is not confession to police in Madras State 299a 

- S. 25 — Immediately after crime accused 

going to police station and confessing—State, 
ment also forming first information of offence— 

—Statement can be used in favour of accused_ 

Desirability of amending law as to admissibility 
of confession to police, pointed out—Case diaries, 
use of—(Criminal P. C. (1898), Ss. 154, 162 and 
172) 586 

- S. 26—See ibid, S. 25 299a 

- S. 27—See ibid, 8. 24 535 b 

- S, 33 — Opportunity to cross-examine _ 

Meaning 165 

- S. 63—See Madras Shops and Establish¬ 
ments Act (36 of 1947), S. 32 (1) 43 

-- S. 92, Proviso (4) — Collateral agreement 

(Oral evidence—Exclusion) 6755 

- Ss. 101 to 103—See Income-tax Act (1922), 

S. 4A(b) 5425 

-— S. 106—See also Iron and Steel (Control of 
Production and Distribution) Order (1941), Cl. 8 

162 

- S. 106— Onus of proof—Facts with special 

knowledge _ 322a 

——S. 114—See also Municipalities _ Madras 
District Municipalities Act (5 of 1920), S. 23 

- S. 114 —Recitals in judgments 33c 

rrrf - ***• Illustration (e) — See Civil P. 0. 
(1908), O. 21, R. 96 849 

■- s • US—,See (1) Civil P. C. (1908), S. 11 

‘r, 384c 

, 1ao „ (2) Waiver 6875 

1. 133—See Penal Code (1860), S. 161 

561a 
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Excess Profits Tax Act (15 of 1040), S. 2- 
(5), Sch. 1, R. 4 (4) —Assesseo company erecting 
new building and letting out portions to others— 
Construction of buildings for letting them out for 
rent not within the objects of company—Rental 
income whether part of profits of business for 
Excess Profits Tax Act 55 

_ S. 5, Third Proviso— Profits wholly arising 

in Indian State — Income-tax Act (1922), S. 14 
(2) (c) 35 

_S. 5, Proviso 3 — Film producing and dis¬ 
tributing company—Profits of business accruing 
in Indian States—Taxability 255a 

- S. 5, Proviso 3 —Contracts whether entered 

in Native State—Burden of proof— Part of busi- 
ness in Native State—Loss in business—Appor¬ 
tionment of loss 05 s 

- Sch. 1, R. 4 ( 4)—See ibid, S. 2 (5) 55 

-Sch. 2, R. 5— Profits—Meaning—Profits for 


*-» — —- — 

purposes of R. 5 should be calculated in manner 
prescribed by Sch. I 259 

Government of India Act (1935), (26 Geo. 
V £ 1 Edw. VIII, C. 2), S. 59(1) —Order of de¬ 
tention—Fact that it was issued under authority 
and by order of Governor not mentioned—Order 
signed by Chief Secretary — Defect hold was one 
of form and not of substanco 6005 

- S. 175 (2)—See Tenancy Laws — Madras 

Estates (Abolition and Conversion into Kyotwari) 
Act (26 of 1948), Ss. 1 and 3 (b) 33 51 

-S. 240— Person holding office in accordance 

with statute—Right of Government to dismiss, ac 
pleasure—Interference by Government with final 
order of dismissal of village officer under Madras 
Hereditary Village Offices Act is ultra vires— 
(Constitution of India, Art. 3ll)_(Madras Here¬ 
ditary Village Offices Act (3 of 1895), S. 23) 865c 

- S. 241 (5) —Order of Government overriding 

the final order of dismissal under Madras Here¬ 
ditary Village Offices Act, defended as being under 
S. 241 (5) _ It must be shown that the order 
emanated from Governor 865<Z 

-S. 299 (2) — See Tenancy Laws — Madras 

Estates Land (Reduction of Rent) Act (30 of 
i947) 203 

- Sch. 7, List 2, Entry 9 — See also Tenancy 

Laws-Madras Estates Land (Reduction of Rent) 
Act (30 of 1947) 20 j 

——Sch. 7, List 2, Entry 9 — Madras Estates 
(Abolition and Conversion into Ryotwari) Act _ 
Act relates to compulsory acquisition of interest 
in land _ Act falls within Entry 9 of List 2— 
Tenancy Laws _ (Madras Estates (Abolition and 
Conversion into Ryotwari) Act (26 of 194S), S. 1) 

835c 

-— Sch. 7, List 2, Entry 21 — See Tenancy 
Laws—Madras Estates Land (Reduction of Rent) 
Act (30 of 1947) 203 

——Sch. 7, List 3, Item 6 — Sec Madras Hindu 
(Bigamy Prevention and Divorce) Act (6 of 1949) 

193<i 
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Goyt. of India Act (contd.) 

_ Sch. 7, List 3, Item 7 — See Madras Hindu 

(Bigamy Prevention and Divorce) Act (6 of 1949) 
—Validity - 193a 

_ Sell. 7, List 3, Item 12 — See Provincial 

Insolvency (Amendment) Act (1948) 275 

_ Sch.'7, List 3, Item 21 — See Provincial 

Insolvency (Amendment) Act (194S) 275 

— . ^ . . . e t 


lllCUlVCUV,) \nuicuuiiiviiv/ - 

Grant_Construction of — Other documents— 

Use of— ( Deed—Construction) 2245 

Guardians and Wards Act (10 of 1S90), 
S. 4 (2)— See ibid, S. 25 284 

_S. 17— Appointment of guardian—rreferen- 

tial right under personal law 2805 

_ S. 25 _ See also Criminal P. C. (1898), 

S. 491 98 

Ss. 25 and 4 (2)— Guardian, meaning of— 

_ _ _ • . . « T~V • I I a i.l.. . / 


■ 3 . 4 V W'Hfc \ / — -I -O 

Hanafi Muslim mother — Right to custody of 
minor children — Extent of — Mother if entitled 
to apply under S. 25*— (Muhammadan Law _ 
Guardianship) 284 

_S. 33 _Property with strangers — Order for 

delivery of possession 79 

_ S. 34 (d )—Scope of 49S« 

_ Ss. 34 (d), 35, 36 — Failure to account 

properly—Remedy against guardian 4985 

_ S$. 34(d), 43, 47 — Order to bring amount 

in Court—Order whether revisable or appealable 

498c 

_S’. 35-See ibid, S. 34 (d) 4985 

_S. 36—See ibid, S. 34 (d) 4985 

_S. 39 (j)— Removal of guardian — Remar. 

riage of Muhammadan mother having custody of 
minor daughter—Eflect 280c 

_ S. 43 _ Sec ibid, S. 34 (d) 498c 

_ S. 47—See ibid, S. 34 (d) 498c 

Hemp Drug Rules (1936), B. 23 — See Madras 
Prohibition Act (10 of 1937), S. 4 (1) (a) 

504 (1) 

HIGH COURT RULES AND ORDERS 
Madras Civil Rules of Practice, B. 167 — See 
Limitation Act (1908), Art. 182 819 

Madras Criminal Rules of Practice, B. 85- 
Sec Criminal P. C. (1898), S. 164 411a 

Madras High Court (Appellate Side) Rules, 

jj. 4 . _Vacation Judge — Power of, to admit 

Letters Patent Appeal 49 

Madras High Court Rules of Practice, B. 156 
_ See Criminal P. C. (1898), S. 240 411c 


Hindu Law (contd.) 

approval of named trustees — Adoption with 
approval of sole surviving trustee held valid 

609a 

+-Alienation—Suit for partition — Method 


lindu Law 

_Adoption— Widow—Assent by sapinda given 

a beiief that widow had authority given by her 
eceased husband—It i3 not valid assent 245a 

*_I_Adoption — Power to adopt minor under 

lindu Law cannot give authority to adopt or 
umself adopt — Minority ends on completion of 
6th year whether male or female—(Hindu Law 
-Minority) 2455 

.Adoption—Authority—Construction — Prm- 


of adjusting equities between alienee and non. 
alienating coparcener : 23 Mad 89=51 Mad 824 
=A I R 1928 Mad 788 = 113 Ind Cas 158, 
Overruled (FB) 419a * 

- Debt 

See Provincial Insolvency Act (1920), S. 44 
(2) and (3) 108 

_Inheritance — Still-born son — Right of 

166c 

_Joint family — Manager—Contract for sale 

by_Subsequent rise in price—Contract, if binds 

minor member—Specific performance—Specific 
Relief Act (1877), S. 22 (l) 389rf 

_Joint family — Manager — Contract by — 

Association of minor in contract — Effect on 
manager’s rights to sell 389e 

Joint family—Acquisition—Presumption — 


Managing agency agreement by coparcener — 
Commission earned would be prima facie his 
individual (and not joint family) income — 
Income-tax Act (1922), S. 12A—Companies Act 
(1913), S. 2 (9.A) 828 

_Marriage _ Expenses — Liability for — 

Daughter—Father’s liability 479 


- Minority 

See Hindu Law—Adoption 34o0 

._Religious endowments — Mutt — Mathadhi- 

pathi_Position of — Powers and duties of 

1 613e 

1_Succession—Illegitimate son of predeceased 

legitimate son of Sudra—Principle of represents- 

tion—Applicability , 

_Widow _ Alienation — Power of next male 

reversioner to sue for declaration 495c 

-Widow — Alienation — Legal necessity — 


■ iuvy 11 - -o I 

Obligatory and optional acts—Doctrine of moral 
obligation of last owner becoming legal obligation 
in hands of limited owner—Marriage and nuptial 
of daughter’s daughter are legal necessity-Kea- 
sonable expenses are justified 

_Widow — Alienation — Duty of alienee— 

Alienee’s duty is to satisfy himself whether there 
are outstanding debts in fact and whether 
purpose of alienation is justified — He nee n 
further see that the expenditure incurred^ 

reasonable . . „, n i B 

_Will—Construction — Dedication to temp 

committee-Right of committee to 

—Hindu Religious Endowments Act (20 of ^ 


-Will — “Legatee and his descendants’’ 


685 


Succession Act (1925), S. 97 

HOUSES AND RENTS .* 

Madras Buildings (Lease and Rent Control) 


-AUUpUUU-auiruvin;-—-~ , v mv 

pies of_Will authorising widow to adopt with same building 


Act (15 of 1946), S. 7 —Default f 

—S.7 (2) (IV)- Buildings’ include paits 0 


Subject Index, A. 

Houses and Bents-Madras Buildings (Lease 
and Bent Control) Act, 1946 (conid.) 

_ Ss. 7 (2) Proviso. 12B, 24 — S. 12B—Re¬ 
trospective effect 

,S. 7 (2) and (3) — Eviction — Waste by 


tenant—Nature of evidence—Duty of Rent Con. 
troller to take notes of inspection 181 

+_ S 7 (3) — Residential and non-residential 

■^building—Test indicated—Purpose of letting and 
not structural fitness is the test (FB) 413 

_ S. 7 (3) (a) (ii) — “To the possession of 

which he is entitled"—Possession as tenant 553 
__— S. 7(3) (a) (ii), Proviso —Tenancy for speci¬ 
fied period agreed upon — Oral lease — Transfer 
of Property Act (18:12), S. 107 863 

- S. 7 (6) — Prior application for eviction on 

ground of non-payment of rent dismissed—Second 
application in respect of subsequent default during 
pendency of prior application — Maintainability 

283 

- S. 12B—See ibid, S. 7 (2) 159 

-S. 24—See ibid, S. 7 (2) 159 

Madras Buildings (Lease and Bent Control) 

Act (25 oj 1949), S. 3—See ibid, S. 11 860 

- Ss. 4 and 5 — Second application for fixing 

fair rent—Maintainability 855c 

- S. 5—See ibid, S. 4 855c 

- S. 5 (2) (added by Mad. Act 6 of 1951) — 

Applicability 8555 

- S. 7 (2) —Payment of rent—Excess amount 

with landlord 827 

—— Ss. 11, 3 — Conversion of non-residential 
building into residential — Powers of controller 

„ , . 860 
- S. 11 (^—Applicability 590 


Imports and Exports (Control) Act (18 of 

1947), S. 3—Restrictions on export trade issued 
—Validity _ Restrictions are reasonable within 
the meaning of Art. 19 (6), Constitution of India 
and are valid-Constitution of India, Art. 19 (6) 

840 

Income-tax Act (11 of 1922), Ss. 2 ( 6 A A), 8 , 
■ 10 , 12 —Interest on securities _ Relief of earned 
income 227 

Z~Z ~‘ 4 — Assessee, a non-resident company_ 

bale of goods through managing agents in British 
India — On faots and evidence sale, held took 
place outside British India — Profits held arose 
and were received outside British India 198 

- S. 4 —Income—Meaning of—Money kept in 

suspense account 305 c 

—, S - 4 ~‘‘Suspense account" _ Meaning of— 
Words and Phrases ^ 305e 

~—S. 4 Assessee, a banking syndicate issuing 
i“ h B ^ 1 | fic f v te3 “ Pr emium received at time of 
ssue_Whether revenue receipt or capital receipt 

— Company formed for 
purchase of estates and for clearing and raising 

STr P , UrChaSQ ° f iungle la “ d “Pable of 
1952 Indexes (Mad.) 3 


I. R. 1952 Madras 17 

Income-tax Act (contd.) 

being made fit for plantation — Income derived 
from sale of timber of jungle—Whether income or 
capital or causal or non-recurring receipt 47 
_ S. 4 (3) (viii)—See ibid, S. 4 (1) 47 

- S. 4A (b) — Control and management being 

situated wholly without British India—Evidence 
Act (1872), Ss. 101 to 103 5425 

- S. 8 -See ibid, S. 2 (GAA) 227 

- S. 10—See ibid, S. 2 (6AA) 227 

■S. 10(1) — Capital or revenue receipt— 


Assessee carrying on business of film distribution 
_Solatim paid to assessee for termination of 
certain contracts regarding film distribution—Not 
taxable as income, profits or gains of business 

231 

— -Ss. 10 (2), (i), 10 (2) (XV) - Assessee 
(director-lessee of company), to pay out of profits 
received certain percentage of net profits to com. 
pany—Deduction held could not be claimed 296 

’ *-S. 10(2)(v) and ( xv) —Revenue or capital 

expenditure—Current repairs, meaning of_Re¬ 

placement of old worn-out boiler by new similar 
boiler 689 

-8. 10 (2) (XI), (XV) — Embezzlement by 

servant of assessee 238 

- S. 10 (2) (XV) — See also ibid, S. 10 (2) (i) 

296 

- S. 10 (2) (XV) _ Capital or business ex- 

penditure _ Assessee carrying on business of 
exporting piecegoods — Share of profits paid to 
one of importers by way of commission for secur¬ 
ing import permits 793 

-S. 10 (2) (XV )—Capital expenditure—Pay. 

ment for purchase of interest in managing agency 

r, ° 864 

- S. 12—See also ibid, §. 2 (GAA) 227 

S. 12 —Amount received as compensation for 
use of machinery whether is income falling under 
b. 12 70 

8 . 12A — See Hindu Law—Joint family 828 

^ S’ 73—Managing agent maintaining account 

for purpose of mills _ Accounts no indication of 
method of accounting of assessee 305 a 

——8. 13— Scope—Assessee’s choice for a parti¬ 
cular year 3055 

-S. 13 — Commercial accountancy — Effect 

q 7 o A 305d 

DOt “lining accounts 
properly Department arriving at profits on basis 

T A8SeSSe f th0ugh entitled t<> get in- 
™° n . of c °mP^rable cases is not entitled to 
detailed information regarding their business 480 

wmoj.s. g ; ~ Su ah0 &oess Profits 

—8 .14 (2) (c) — Income arising in Indian 

2 05 B oi^V !Notic !—Requirements 79if 
- os. 25 t 26 —Scope of q 71 h 

~iifd.f 5 L'\ ( f e/ °i e itS amendme "t in 1939) 
-Hindu joint family carrying on business-. 
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Madras Estates Land (Reduction of Rent) 
Amendment Act (7 of 1951) — See under 
Tenancy Laws 

Madras Food Grains (Intensive Procurement) 
Order ( 1950), Cl. 3 (2) —Collector’s notification 
—Violation of 576 

Madras General Sales Tax Act (9 of 1939)— 
See under Sales Tax 

Madras General Sales Tax Rules (1939) — 
See under Sales Tax 

Madras Hereditary Village Offices Act (3 of 

1S95), Ss. 10, 13, 21 — Jurisdiction of Revenue 
and Civil Courts—Civil P. C. (1908), S. 9 491d 

-S. 10 (4) (6) — Scope of 491c 

- S. 10 (6) Proviso — Restoration of the dis¬ 
missed individual must be by legal order passed 
within statutory authority 865a 

- S. 13—See also ibid, S. 10 49 Id 

-Ss. 13, 21 — Plaintiff ousted from office by 

order of Collector passed on orders of Govern- 
menb — Order without jurisdiction—Suit in Civil 
Court for declaration is not barred—(Civil P. C. 
(1908), S. 9) 8656 

- S. 21—See (1) ibid, S. 10 md 

(2) ibid, S. 13 8656 

- S. 23 — Sec also Government of India Act 

(1935), S. 240 865c 

- S. 23 —Decision on appeal by District Collec¬ 
tor or Board of Revenue is final — Government 
has no jurisdiction either to affirm or set aside 
the final order 865c 

Madras High Court (Appellate Side) Rules— 

See under High Court Rules and Orders 
Madras High Court Rules of Practice— See 
under High Court Rules and Orders 

Madras Hindu (Bigamy Prevention and 
Divorce) Act (6 of 1949) — Validity—Act does 
not offend Arts. 15 and 25 of the Constitution 
and is valid — Constitution of India, Arts. 15, 25 
and Sch. VII List III Item 5 — Government of 
India Act (1935), Sch. VII List III items 6, 7 

193a 

- S. 4 (2)—See Criminal P. C. (1898), S. 198 

193c 

Madras Hindu Religious and Charitable En¬ 
dowments Act (19 of 1951) — Act does not 
infringe Arts. 14 and 15 of the Constitution— 
fConstitution of India, Arts. 14, 15) 6136 

-S. 1 (2) — Sec Constitution of India, Art. 226 

613/ 

- Ss. 20, 21, 25 (4), 26, 28, 29, 30 (2), 31, 

53, 54, 55 (2), 56, 58 (3), 59, 63 to 69, 70, 
76, 89 and 99 —Validity—(Madras Hindu Religi¬ 
ous Endowments Act (2 of 1927) — Validity) — 
(Constitution of India, Arts. 19 (1) (f) and (5), 
25, 26, 27, 204, 245, 246, Sch. 7, List III, 


Items 28 and 47) 

613a 

S. 21 — See ibid, S. 20 

613a 

-S. 25 (4)—See ibid, S. 20 

613a 

- S. 26—See ibid, S. 20 

613a 

- S. 28—See ibid, S. 20 

613a 


Madras Hindu Religious and Charitable 


Endowments Act (contd.) 

- S. 29—See ibid, S. 20 613 a 

- S. 30 (2)—Sec ibid, S. 20 613a 

- S. 31—See ibid, S. 20 613 a 

- S. 53—Sec ibid, S. 20 613a 

-S. 54—See ibid, S. 20 613 a 

-S. 55 (2) — See ibid, S. 20 613a 

- S. 56—Sec ibid, S. 20* 613a 

- S. 58 (3)—See ibid, S. 20 613a' 

- S. 59—See ibid, S. 20 613a 

- S. 63—See ibid, S. 20 613a 

- S. 64—Sec ibid, S. 20 613a 

- S. 65—See ibid, S. 20 613a 

- S. 66—See ibid, S. 20 613a 

-S. 67—See ibid, S. 20 613a 

-S. 68—See ibid, S. 20 613a 

- S. 69—Sec ibid, S. 20 613a 

-S’. 70—Sec ibid, S. 20 613a 

- S. 76—See ibid, S. 20 613a 

-S. 89—See ibid, S. 20 613a 

- S. 99—See ibid, S. 20 613a 


Madras Hindu Religious Endowments Act, 

1926 (2 of 1927) — See Madras Hindu Religious 
and Charitable Endowments Act (19 of 1951), 
S. 20 613a 

- S. 73—See ibid, S. 84 (1) 767 

- S. 76 —It is duty of Board to consider 

application for sanction and not of Court 32 

- S. 79-See ibid, S. 84 (1) 767 

- S. 79.4— See ibid, S. 84 (1) 767 

-Ss. 84 (1) and 73 and 79 and 79A — Suit 


for declaration that temple belonged to certain 
community and for injunction — Jurisdiction of 
Civil Court—Civil P. C. (1903), S. 9 767 

- S. 84 (l) —Mere claim for declaration as 

trustee 2575 

Madras Local Boards Act (14 of 1920), Ss. 
193 (1), 212 (2) —Licence fee—Object of Machi¬ 
nery in one place used for two purposes—Rate of 
fee 

_ S. 212 (2)—Sec ibid, S. 193 (1) 182 

Madras Maintenance of Publio Order Act 

(1 of 1947)—See under Public Safety 

Madras Manure Dealers’ Licensing Order 

(1949)—See Constitution of India, Art. 19 (1) (g) 

764 

Madras Prohibition Act (10 of 1937), S. 54(a) 

—See Constitution of India, Art. 14 7345 

_ S. 4 (l) (a) —Liquor bottles found in car of 

owner—Liability of owner 2995 

- S. 4(1) (a)—Sentence—Carrying two small 

bottles of brandy for wife’s confinement — Habit 

of giving brandy in confinement very common 

299c 

_S. 4(1) (a) —Possession of Ganja after en¬ 
actment of Madras Act (11 of 1941) - If offence 
—Hemp Drug Rules (1936), R. 23—Madras Pro¬ 
hibition Supplementary Act (11 of 1941), S^2 


Subject Index, A. I. R. 1952 Madras 


Madras Prohibition Act (could.) 

_ S. 38 (3 )—Police thinking no enquiry neces¬ 
sary—Enquiry not made — Proceedings are not 
vitiated 604a 

Madras Prohibition Supplementary Act (11 
of 1941), S. 2—See Madras Prohibition Act (10 
of 1937), S. 4 ( 1 ) (a) 504(1) 

Madras Restoration of Village Officers 
(Validating) Act (18 of 1939 )—Whether con¬ 
travenes Art. 14, Constitution of India 150c 

- Ss. 2, 3 —Order of nature referred to in S. 2 

—If can be challenged 150a 

- S. 3—See ibid, S. 2 150a 

Madras River Conservancy Act (6 of 1884), 
Ss. 16,25 — Suit against Govt, alone without 
adding Conservator — Civil P. C. (1903), S. 80, 
O. 1, R. 10 510a 

- S. 16 — Rightful refusal of permission_ 

Effect 510c 

- S. 25—See ibid, S. 16 510a 

Madras Shops and Establishments Act (36 of 
1947), Ss. 7 and 9 —Work for extra period of 15 
minutes mentioned in S. 7 — Liability to pay 
extra wages 197 

- S. 9 — See ibid, S. 7 197 

- S.32(l) — Question whether wages were 

paid as required by S. 32 (1) _ Day book and 
ledger—Evidentiary value—Evidence'Act (1872). 
S. 63 43 

Madras Subordinate Collectors and Revenue 
Malversation (Amendment) Regulation (7 of 

1828), S. 3 third para —Power of revision when 
can be exercised 492 /, 

Madras Survey and Boundaries Act (8 of 
1923), Ss. 13, 14 — Determination of boundary 
when affects title to land gg 

—— Ss. 13 and 14 — Decision under S. 13_ 

Finality gg 2 

—S. 14 — Sec ibid, S. 13 68 ; 852 

Madras Tenants and Ryots Protection Act 
(~4 of 1949)—See under Tenancy Laws 
^Majority Act (9 of 1875), S. 2 (a) _ Muham. 
madan woman, minor according to Majority Act 
but major according to personal law cannot file 

frTeVr t SS ° a p°p °/±L matTiaee wit hout next 
friend (Civil P. C. (1903), O. 32, R. 1 ) 754 

Malabar Compensation for Tenants’ Im- 

?“ts AOt ^ 0/ ~ 

“n lab RLf'nf W r Aliya f* ntbana famil y-Kama- 

van—Right of, to spend tarwad funds for educa¬ 
tion r ,0r me “^ erS r- Such espsnses if can be 
taken mto account for fixing rate of maintenance 
of junior members -qq^ 

-—-Tarwad — Junior members — Rights of — 

£”1S- Pi “‘ i0n tob8 ““ 

SffESESJ ** 1929 (Ii •< mo >- s « 


Motor Vehicles Act (4 of 1939), Ss. 47 (l), 
64-A —Section 47 is not exhaustive—State Gov¬ 
ernment can take into consideration for first 
time, matters not taken into consideration by 
Regional Transport Authority 300c 

- Ss. 47 (2), 64, (and Mad.) 64A — Authori¬ 
ties in issuing permit whether act judicially 

2765 

-S. 48 (d) (Hi) — See ibid, S. 64 (b) 545a 

*-S. 60 — Proceedings before Transport Au¬ 

thorities — Order of Criminal Court — Order is 
binding 853 

-.9. 64-See also (1) ibid, S. 47 (2) 2765 

(2) Constitution of India, 
Art. 226 39 

- S. 64 and S. 64A (Mad .)—Elementary duty 

of tribunal 276c 

- S. 64 (b)— Scope 276c 

- S. 64 (b) and (f), 48 (d) (iii) — Change in 

bus timings, is not variation in condition of per¬ 
mit — Regional Transport Authority changing 
timings — No appeal lies — Central Road Traffic 
Board setting aside orders of Regional Transport 
Authority—Government restoring original orders 
of Regional Transport Authority — High Court 
will not interfere 545a 

- S. 64 (b) — Clause does not confer right of 

appeal on person against order varying the condi- 
tion of permit of another oiob 

- S. 64A - See ibid, S. 47 (l) 300c 

- S. 64A (Mad.)—Sec also (1) ibid, S. 47 (2) 

2765 

(2) ibid, S. 64 

CytjQ } 

-— 64A (as amended in Madras )—Scope — 
Order of subordinate tribunal set aside by Gov. 
ernment — Order should ‘ex facie’ show reasons 
for setting aside order 276 d 

~ — f. 64A — Government's revisional powers 
should not bo arbitrary, wanton or mala fide 

„ u 30°5 

Muhammadan Law _ Guardianship-See also 
Guardians and Wards Act (1890), S. 25 234 

—Guardianship—Custody-Minor daughter _ 

with 

(liltif*- 8 " Transter ° f Pr °" 

M , municipalities 

M “ anic jP T aI , Act u Of 1919), S. 287 

bee Constitution of India, Art. 226 778 

S. 365—See Constitution of India, Art. 226 

778 

- S. 366—See Constitntion of India, Art. 226 

23r*23S “ *2 

mittef* 25 T M , n ? lcipal Counc il constituting com- 
mittees and delegating some of its powers and 

to £ vafidK the ^~ I l elegati0n rausfc 1,6 Presumed 
to be vahdlj made—Evidence Aot (1872), S. 114 

G08c 
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Municipalities — Madras District Munici¬ 
palities Act (contd) 

-5. 25—Rules under Sch. 3, R. 12—Scope 

G0S6 

- Ss. 36 and 25 ?—Distinction 5555 

-S. 252 —See also ibid, S. 3G 5556 

-S. 252—Setting aside order without oppor¬ 
tunity of explaining to affected party—Constitu¬ 
tion of India, Art. 220 555a 


Partition Act (4 of 1393), S. 4 — Undivided 
family—Sister in Mitakshara family 33a 

-S. 4 —“Transferred to a person who is not a 

member of such family”—Mother’s sister’s son 

336 

- S. 4 — Validity — Constitution of India, 

Art. 14 33</ 

Payment of Wages Act (4 of 1936), S. 16 - 
Sec Constitution of India, Art. 226 80S 

- .S'. 17 — See Constitution of India, Art. 22G 

80S 

Penal Code (45 of i860), Ss. 34, 302— Bandits 
armed with revolvers waylaying passer-by—One 
tiring shot and killing the passer-by — All of the 
bandits carrying revolvers are guilty under S. 302 
read with S. 34 4116 

- S. 84—See also ibid, S. 302 289a 

- S. 84 —Benefit under—Crucial point of time 

174 

- S. S4— Uncontrollable impulse is no defence 

2896 

- S. 109—See Criminal P. C. (1898), S. 198 

193d 

- S. 114—See Criminal P. C. (1898), S. 19S 

193d 

- S. 120A—See Criminal P. C. (1898), S. 239 

727a 

-S. 120B — See Criminal P. C. (1898), S. 239 

727 a. c 

- Ss. 146, 147 — Mammoth rioting involving 

large number of persons—Evidence and proof— 
Principles to be borne in mind by Court 2G76 

- S. 147—See also ibid, S. 14G 2G76 

- S. 147 —Mammoth rioting—Merely because 

some rioters have received gun shot wounds at 
the hands of police they cannot be presumed to 
have been more aggressive than others 2G7c 

- S. 161 —Trap case—Evidence — Corrobora- 

tion—Distinction between legitimate and illegiti¬ 
mate traps—Evidence Act (1872), S. 133 5Gla 

-- S. 161— Gratification — Attitude of modern 

law towards bribery 561c 

- S. 186—See Criminal P. C. (1898), S. 47G 

G07 

- Ss. 300 and 328 — Accused mere tool in 

hands of others—Accused held could not be con¬ 
victed of murder — Accused held could properly 
be convicted under 8 . 328 535c 


Penal Code (contd.) 

-S. 302—See also (1) ibid, S. 34 4116 

(2) Criminal P. C. (1898), 
S. 240 411c 

-S. 302 — Sentence — Mental condition of 

accused 175 


■Ss. 302, 84 — Multiple murders — Accused 


not insane—No motive — Sentence—(Criminal 
P. C. (1898), Ss. 401 and 3G7) 289a 

-S. 304, Para. 2 —Fatal injury on vital por- 

tion with deadly weapon 172a 


S. 307—See Criminal P. C. (1S98), S. 240 

411c 

S. 328—See ibid, S. 300 535c 


- S. 391 —Dacoity—Sufficiency of evidence 

821c 

-S. 392—See Criminal P. C. (1898), S. 240 

411c 

-S. 407 —Sentence — Sentence of imprison. 

ment reduced as accused was also civilly liable 
for goods 3226 


- S. 409—See Criminal P. C. (1S98), S. 439 

727c 

-S. 415 —Borrowing money on representation 

—Intention to defraud—Absence of 183 

- S. 477A—See Banking Companies (Amend- 

ment Act) (20 of 1950), S. 11 7276, c 

-S. 494—See Criminal P. C. (189S), S. 198 

193c, d 


S. 499, Exception 9 — Case by ‘ A' against 


' B ’—Transfer application by ‘B’ — Application 
containing allegation against ‘C’, friend of '.4’ 
and Magistrate—Allegation held was covered by 
Exception 9 184 

Powers of Attorney Act (7 of 1682), S. 2— 
Sec Income-tax Act (1922), S. 26A 127 

Practice — Statements of facts in judgment of 
lower Court if can be attacked 1606 

-Hearing the other side 491a 

Precedents— Extent of authority 16 

Presidency Small Cause Courts Act (15 of 
1882), S. 38 —Order, meaning of—Order return¬ 
ing plaint for presentation to proper Court 594 
Presidency Towns Insolvency Act (3 of 1909), 
S. 127—See Indian Insolvency Act, 1848 (11 & 
12 Viet., Ch. 21), S. 87 89 

Preventive Detention Act (4 of 1950) 

See under Public Safety. 

Principal and Agent — Power of attorney — 
Construction—Special power to conduct pending 
suit in particular Court — Power to present it in 
proper forum — Civil P. C., O. 3, R. 2—Deed— 
Construction 559 


(Private) International Law 

See International Law (Pbivatb). .. 
Provincial Insolvency Act (5 of 1920), Ss. 9, 

34 —Joint family debt 504(2)d 

_S. 26 —Insolvency of Hindu father—Power 

of Official Receiver to sell son’s interest 776 
_ S. 28A, Proviso— "Final decision by a com¬ 
petent Court” 27d 1 
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Provincial Insolvency Act (could.) 

_ S. 28A — Powers under, whether vest in 

receiver 27c 

S. 34—See also ibid, S. 9 504(2)rZ 


.Ss. 34, 53, 54 — Fraudulent preference not 


oarried out —. Proof of defendant as unsecured 
creditor 504(2)5 

t- Ss. 34, 53, 54 —Mortgage declared void — 

Effect on debt 504 (2)c 


— * — r 

-S. 37 — Adjudication annulled — Vesting 
order not passed — Effect—Possession of Official 
Receiver does not become adverse — (Limitation 
Act (1908), Arts. 142 and 144) 179 

• S . 44 (2) and (3)~ Father’s debt — Decree 


passed against father and son — Father declared 
insolvent — Release of father under S. 44 (2) 
whether extinguishes liability of son under decree 
—Hindu Law—Debt 108 

- S. 51 (l) —‘Realised’ — Meaning — Money 

sent for is not realised 256 

- S. 53—See ibid, S. 34 504 (2)5, c 

S. 54—See ibid, S. 34 504 (2)6, c 


^ W W — 

Provincial Insolvency (Amendment) Act (25 

0 / 1948 )—Validity — Government of India Act 
(1935), Sch. VII, List III, item 12, List III, 
item 21 276 

PUBLIC SAFETY 

Madras Maintenance of Public Order Act (1 

of 1947), S. 2 (l) and (2) — Order of detention 
by District Magistrate — Wrong section inserted 
* therein — It cannot be said that District Magi, 
strato did not bestow attention on action he took 

606 

Preventive Detention Act (4 of 1950), S .3 

U) (a) (Hi) — Detention under_Validity_ 

smuggling and black-marketing in rice if pre- 
judicial to maintenance of supplies and services 
essential to the community 157 


Railways Act (9 of 1890), S. 72 - Delay in 
delivery Delay not only unexplained but efforts 
to get at materials to establish actual misconduct 

J™£ at ? d Jy , non ;P ro ^ction of relevant docu- 
ments by deliberate act of Railway concerned _ 
Misconduct beld must be taken to be established 
and nailway could not escape liability 6796 
ZTirf' 77 Question whether company had 
?. f . loss -Inkntion of Legislature in insert- 
K? IS r ® lev * nt consideration 795 

SSSf r a 4 (1G ■ f 1908) ' S ■ 17 to to and 
an iff' -Compromise instalment decree in money 

r ®! eat,n e char e® Over immovable property of 
the value of more than 100 R s . 8 02 ° 

- S‘ 28 2 l (V -wa ‘ 17 U) (b) 802(1 

* ~ b - 28 —See ibid, S. 29 (2) 8025 

ni~~f S ‘/ 9 to» 28 > 30 and 31— Scope _ Com- 
Venui^f d6Cre f ^ ffectmg imm ovable property — 

venue of registration o n9 t 

fi~ S o ee ibi . d ' S> 29 (2) 8026 

--s 777n e n id ' s ' 29 (2) 8026 

30'4.oi&E U S lnO ‘ PreS ““ 


Religious Endowments Act (20 of 1863)—See 
Hindu Law—Will 650 

Revenue Recovery Act (1 of 1890), Ss. 3 and 
5 — “Recoverable” — Meaning of — Arrears of 
income-tax—Income-tax Act (1922), S. 46 841 

- S. 5—Sec ibid, S. 3 841 


Riparian rights — Title to river bed and lands 
reformed in suit 5106 

Sale of Goods Act (3 of 1930), S. 54 (2)— 
Passing of goods—Necessity of giving notice 185 


SALES TAX 

1 Madras General Sales Tax Act (9 of 1939), 

S. 2 (b) — Commission agent and broker _ 

Difference between — Commission agent is a 
dealer (FB) 718c 

Ss. 2(b) and (k), 3 (a) — Club registered 

.. o n. • if «-i» i 


- -... \ ^ X »■ / - viuw lUgJObClCU 

under S. 26, Companies Act — Club, not running 
for profit—Club purchasing articles of games and 
refreshment and paying sales tax—Levy of sales 
tax on supply of refreshment is therefore illegal— 
(Obiter—Claim for refund of tax paid by the club 
since 1989, without challenging the legality of 
the levy would not be equitable _ It should be 
considered as ex gratia payment to State Trea- 

SUl ' y) o o o , 814r/ 

- 6 . 3—Sec also ibid, S. 8 (FB) 71S d 

S. 3 —Commission agent — Liability to tax 


--iv ttt.V 

as dealers _ Question is mixed question of fact 
and of law and not a mere question of law 

/pi>\ 171 07, 

- S. 3 (a)—Sec (1) ibid, S. 2 (b) 814d 

(2) Constitution of India, Art. 

226 81 4a 

-S. 8 —Burden of proof 107 

- S. 8 —Commission agents—Rusum collected 

openly from buyers—Nature of (FB) 718a 
—-Ss. 8, 3 — Scope _ Commission Agent _ 
Liability to sales tax (FB) 7m 

Ss. 14 (2) and 15 (c )—Power to inspect regi- 


sters, goods etc. at all reasonable times’—Inspec- 
tion on holiday—Legality—Madras General Sales 
lax Rules, R. 24 72 

S. 15 (b)— Sales-tax Rules, Rule 31 p» v J 

k _1 _ _ L 1 1 


. , -—* A»uic vi - Xtty- 

ment of sales-tax by cheque _ Cheque cashed by 
peon in office and amount misappropriated — 
Assesses not guilty under S. 15 (b) * 54 

- S. 15 (c)—See ibid, S. 14 (2) 72 

——S. 18 — Jurisdiction of Civil Court _ Civil 
P. C. (1908), S. 9 273 

Madras General Sales Tax Rules (1939) B 24 

S-imSuM*" GeDMl S ‘ ,SS T “ " 

™ - U “ araS Saks T “ 


Sea Customs Act (8 of 1878), S. 198 _ s 
Criminal P. C. (1898), S. 197 6 61 

Specific Relief Act (1 of 1877), S. 15 — A-re 
ment for sale of land belonging to joint family _ 
Agreement signed by one member—Member m 
making condition of validity of such agreemei 


24 
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Specific Relief Act (contd.) 

that it should be signed by all — Agreement 

enforceable to extent of share of such member 

667 a 

- S. 22 —Delay and laches—Waiver 389<i 

-S. 22 — Contract for sale by defendants — 

Repudiation—Suit instituted immediately there- 
after—No waiver or abandonment 3895 

-S. 22 — Abandoned contract — If can be 

foundation of any relief 389c 

-S. 22 —Contract valid — Refusal of specific 

performance— Grounds—Who is to establish 

3S9(, 

-S. 22 (l)—See Hindu Law—Joint familv 

389</ 

- S. 22 (2 )—Hardship — Contract for sale — 

Subsequent rise in price 389/ 

S. 39 — See Court-fees Act (1870b S. 7 

552 


(iv) (c) 

- S. 43 —Section, if to be read subject to S. 11, 

Civil P. C—Civil P. C. (1908), S. 11 3S4c 
Stamp Act (2 of 1899), S. 5 — See Companies 
Act (1913), S. 79 515/; 

-S. 31 — See Companies Act (1913), S. 79 

515(7 


-.S. 35— See Companies Act (1913), S. 79 

515 h 

- S. 3G — See Companies Act (1913), S. 79 

515/ 

-S. 57— Scope of power and duty of Revenue 

Board under Section 811 

- Sch. 1, Art. 30; Sch. 1A (Mad), Art. 25 (a) 

—Levy of fees for enrolment as Advocate, is not 
unconstitutional as abridgment of fundamental 
right to carry on profession — Constitution of 
India, Art. 19 (1) (g) 395a 

- Sch. 1, Art. 30; Sch. 1A (Mad), Art. 25(a) 

—Stamp duty under, is not of nature license fee 

3956 

- Sch. 1, Art. 48 —Construction—Applicability 

—Proxy held fell under Clause (g) 515; 

- Sch. 1A (Mad), Art. 25 (a) — Sec ibid, 

Sch. 1, Art. 30 395 (a);6 

Succession Act (39 of 1925), S. 97—See Hindu 
Law—Will G85 

-- S. 275 — See Court-fees Act (1870), Sch. I, 

Art. 11 25 

-- S. 270 — See Court-fees Act (1870), Sch. I, 

Art. 11 25 

Supreme Court Rules— 0.12, B. 3—Failure to 
deposit printing costs — Power of High Court to 
cancel certificate—Civil P. C. (1903), O. 45, R. 7 

94 

TENANCY LAWS 

Madras Estates (Abolition and Conversion 
into Ryotwari) Act (26 of 1948), S. 1 — See 
also Government of India Act (1935), Sch. 7, 
List 2, Entry 9 835c 

- Ss. 1 and 3 (b)— Property acquired—Vesting 

of—Validity of Act — (Government of India Act 
(1935), S. 175 (2)) 8357 

- S. 3 (b) - See ibid, S. 1 835d 


Tenancy Laws (contd.) 

Madras Estates Land Act (1 of 1908), Ss. 3 
(2) (d), 3 (19) —Estate—Meaning _ Area subse. 
auently designed as village in revenue accounts— 
Effect: Decision in C. R. P. Nos. 1007 to 1014 
of 1942 (Mad) Overruled 224a 

-N. 3 ( l), (d) — Village described in inam as 

'Khaudrika’ — Not a whole village —(Grant — 
lnam—Construction)—(Deed—Construction) * 

224c 

-Ss. 3 (2) (d) and (e) (as amended in 1936) 

—“Recognised” in S. 3 (2) (d) — Meaning_ 

Village subject-matter of pre-settlement inam 
included later in assets of Zamindari at time of 
Permanent Settlement — General direction in 
Inam Rules of 1859 not carried out in relation 
to suit village—Collection of road cess by Govern- 
ment (FB) 323a 

("- Ss. 3 (10) (a) and 185 —What is private 

land—Tests—Direct cultivation by land-holder 
though important piece of evidence, is not conclu- 
sive test—Burden of proof (FB) 323c 

- S. 3 (19)—See ibid. S. 3 (2) (d) 224a 

- S. 145 —Decree for arrears of rent— Execu- 

tion taken out — Occupancy rights transferred— 
Transferee sending notice under S. 145 (2) — 
Execution sale without notice to transferee is 
void 843 

-S. 1 55 —See (1) ibid. S. 3 (10) (FB) 323c 

(2) Civil P. C. (1908). S. 100 

(FB) 3236 

-S. 192-See Civil P. C. (1908), S. 100 

(FB) 3236 

Madras Estates Land (Reduction of Rent), 

Act (30 of 1947) —Validity—(Govt, of India Act 
(1935), S. 299 (2), Sch. VII, List II, Entries 9 
and 21)_(Constitution of India, Arts. 13, 14, 19 
(1) (f). 19 (5) and 31 (2)) —(Madras Estates 
Land (Reduction of Rent) Amendment Act (7 of 
1951)) 203 

- Ss. 3(2) and 8 — Rent cannot bo reduced 

under Act in respect of property which is not 
‘‘estate” under Madras Estates Land Act, 1908 
—Rent reduced in respect of property which is 
not estate —Remedy of aggrieved owner — S. 8 
does not prohibit suit — Remedy under Art. 226, 
Constitution of India will not be granted—(Cons¬ 
titution of India, Art. 226)— (Civil P. C. (1908), 

S. 9) 589 

- S. 8-See ibid, S. 3 (2) 589 

Madras Estates Land (Reduction of Rent) 
Amendment Act (7 of 1951) — See Madras^ 
Land (Reduction of Rent) Act (30 of 1947) 203 
Madras Tenants and Ryots Protection Act 
(24 of 1949), S. 4(1) (b )—Interpretation G84<i 

_ S. 4(2) and (2A )—Stay of appeal— Deposit 

of rent decreed by trial Court if sufficient 6846 
Malabar Compensation for Tenants’ Im¬ 
provements Act (1 of 1900), Ss. 3 (l) and 
5(1) and (2)— “Tenant”— Mortgagee in posses- 
sion—Mortgage invalid— Liability to pay mesne 
profits 788 
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Tenancy Laws—Malabar Compensation for 
t« nants' Improvements Aot (contd.) 
ZT 5 ( 1 ) (2)-Se e ibid, S. 3 (l) 788 

9,10,13 and 15 (1) (b) (ii) — Cashew- 
nut tress are fruit-bearing trees 8o3 

.<? 10—See ibid, S. 9 859 

_ S. 13 — See ibid, S. 9 859 

_ S. 15 (1) (b) (ii)-Sec ibid, S. 9 859 

Malabar Tenancy Act, 1929 (11 of 1930), S. 3 

(j) _Intermediary — Usufructuary mortgagee 

parting with part of mortgaged property— If en- 
titled to benefits of Madras Tenants and Ryots 
Protection Act (24 of 1949) as amended by 
Madras Act (8 of 1950) 704 


T. P. Act (contd.) 

_Ss. 58 (d), 67 and 68— Usufructuary mort¬ 
gagee—Right to sue for sale 856a 

_ S. 67—Sec (1) ibid, S. 58 8565 

(2) ibid, S. 58 (d) 85(i«i 

_ S. 68-See (1) ibid, S. 58 8565 

(2) ibid, S. 58 (d) 856a 

_ S. 73 — Portion of property acquired by 


Municipality and distinct property substituted as 
compensation—Entire property brought to sale in 
execution and purchased by decree-holder — No 
reference to substituted property either in sale pro¬ 
clamation or sale certificate — Auction-purchaser 
if entitled to claim title to substituted property 

268 


Tort—Conversion — Damages — Earth dug up 
by wrong-doer from plaintiff’s land converted 
into bricks—Assessment of damages 597 

Transfer of Property Act (1 of 18 S2), S. 3— 
See also ibid, S. 52 595 

_ S. 3— Notice — Mortgage with possession— 

Agreement to sell property to mortgagee—Subse¬ 
quent sale to stranger—Omission of purchaser to 
inquire if mortgagee had any other right — 
Imputation of notice 265 

- S. 11—See Deed—Construction 166a 

- S. 41 (as amended in 1929) — Effect on 

rights of alienee under Hindu Law (FB) 419<7 

- Ss. 52 and 3 — Applicability and Scope- 

Standing timber 595 

t- S. 54 —Oral transfer by husband in favour 

of wife in lieu of her dower debt does not convey 
title — (Muhammadan law — hiba-bil-ewaz) 

671a 

•- S. 55 (4) (b) — Interest on purchase money 

678 

-S. 58—See also (1) Civil P. C. (1908), 0. 34. 

R. 14 877a 

(2) Deed — Construction 

1765 

- S. 58 —Sale or mortgage—Tests — Deed in 

question hold to be a mortgage by conditional sale 
and not an outright sale 11c 

- Ss. 58, 67 and 68 8565 


_S. 100— See Civil P. C. (1908), O. 23, R. 3 

168 

-S. 105— Resumption of service grant; 1665 

- S. 107 — See Houses and Rents—Madras 

Buildings (Lease and Rent Control) Act 1 15 of 
1946), S. 7 (3) (a) (ii), Proviso 863 

-.S. 117 — Lease by Zamindar to member of 

his family —Validity 310<Z 

-8'. 119— Party deprived of property obtained 

in exchange — Other party not in possession — 
Nature of remedy GO2 

Trusts Act (2 of 1682), S. 6 — See oho Com¬ 
panies Act (1913), S. 229 481c- 

- S. 6 —Transfer of trust property 257a 

Usurious Loans Act (10 of 191S) — See under 
Debt Laws. 

Waiver —What amounts to — Express mention 
of circumstances necessary—Evidence’Act (1872), 
S. 115 6875 

Will —Construction—General rule — Exception 

784 

Words and Phrases — See also Limitation Act 
(1908), S. 29 lS6o 

-Khandrika—Meaning 224-7 

-Public purpose — See Constitution of India, 

Art. 31 (2) 756a 

Workmen’s Compensation Act (8 of 1923), 

- S. 3 — "Employer”—Meaning of— Lease of 

boat—Death of workman on boat — Lessor whe¬ 
ther liable to pay compensation 1G!> 
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1952 

Madras High Court 


A. I. R. (39) 1952 Madras 1 [C. N. 1.] 

flATYANABAYANA RAO AND RAGHAVA RaO JJ. 

Govindarajulu alias Jayaraman —Appellant 
V. Baiu Ammal and others — Respondents. 

Letters Pateat Appeal No. 50 of 1949, D/• 30 1 1951. 

f(a) Hindu law — Succession — Illegitimate son 
of predeceased legitimate on ol Sudra — Principle ol 
representation—Applicability. 

An illegitimate 600 of a predeceased legitimate son of a 
Sudra by an exclusively kept mistross is not entitle I to 
succeed to the eatate of the propositus on the ground of 
representation. The principle ol representation recogois*d 
under Hindu law of the son, grandson and great g and 
I eon taking the self-acquired or the separate property of 
the father together cannot betxiended to the case of an 
illegitimate son of a legitimate 6on; Case law aiscussed; 
25 Mad. 619, Ex pi. and Commented on; Observations in 
A. I. R. t25) 1938 Nag. 1 criticised and not approved. 

[Paras 5, 6, 7, 14 & 17J 

(b) Precedents — Extent of authority. 

Per Raghava Rao J. ~ No case is binding authority 
except for what it actually decides. In considering the 
binding force ol the judgment in a decide 1 case sought to 
be user) as preoadenc, regard must be had to what is called 
the ratio decidendi. The ratio decidendi whi;h ought to 
be neither unduly whittled down nor unduly extended 
consists of the enunciation of the reason or principle 
upon whioh the question before the Court has be«u 
actually determined. [Para 16) 

T. 8 . Euppuswami Iyer and R. Swaminatha Iyer - 
for Appellant ; R. Ramamurthi Iyer , T. R Venkata 
ramanand A. Bala Subramaniam—for Respondents. 
Cases referred to :— 

(Arranged in order of Courts and in the Courts chro¬ 
nologically. List of foreign cases referred to come9 after 
the Indian Cases). 

(’16; 87 All G07 : (A. I. R. (2) 1915 P. C. 70). [Pr. 22] 
CM). 56 Mad 1 : (A. I. R. ( 18 ) 1931 P. C 294). 

. [Prs. 3, 4, 6, 6, 7, 16 29] 

j 1*42) I. L. R. (1942) Mad. 419:(A. 1. R. (29) 1942 P. C. 3) 
- % t [Prs. 6.16] 

< f 79) 4 Bom. 87 (F. B). [Pr. 4] 

(*21) 45 Bom. 667 : (A. I. R. (8) 1921 Bom. 197). (Pr. 28] 
mj 18 0*1. ltl : (17 Ind. App. 128 P. C.) [Prs. 4 7. 20] 
P84)7 Mad. 407. (Pr. 20] 

(’85) 8 Mad. 667. [Pr. 20] 

('87) 10 Mad. 834. [Pr. 20] 

(’98) 16 Mad. 11 : (2 Mad. L. Jour 265). [Prs. 6, 211 
m 25 Mad. 619:il Mad. L Jour. 493). 

h o* [Pr3 - 6 ’ 7 ‘ 9> 14 ’ 15 ' 16 ' 17 ’ 18 ‘ 2 °1 

1 04) 27 Mad. 82. [p r 20] 

1952 Mad./l & 2 


(’07) 30 Mad. 348 : (17 Mad. L. Jour. 275). (Pr. 21] 
(*15) 38 Mad. 1144 : (A. I. R. (2) 1915 Mad. 63). [Pr. 26] 
(•18) 41 Mad. 44 : (A. I. R. (5) 1918 Mad. 1346 (F. B.)). 

[Prs. 4, 15,28] 

.■25) 48 Mad. 1: (A. I. B. (12) 1925 Mad. 497). [Pr. 20] 
(•32) 56 Mad. 856 : (A. I. B. (19) 1932 Mad. 440). 

[Pre. 25, 27] 

(’37) 1937-1 Mad. L. Jour. 28 : (A. I. B. (24) 1937 Mad. 
640) [Pre. 6, 28] 

(’40) 1940-2 Mad. L. Jour. 288 : (A. I. B. (27) 1940 
Mad. 463). [Pra. 6. 28, 29] 

(’45) 1946-1 Mad. L. Jour. 288 : (A. 1. K. (32) 945 
Mad. 231). [P>3. 6, 28. 29] 

(’47) I. L. B. (1947) Mad. 334 : (A. 1. R. (34) 1947 
Mad. 38.. [Pro. 24, 28] 

('38) I. L. R. (1938) Nag. 256 : (A. I. R. (25) 1938 Nag. 1.) 

iPr. 8, 25, 27] 

(1901) A. G. 496 : (70 L. J. P. 0. 76). [Pr. 16] 

Satyanarayana Rao J. — This appeal raises 
an interesting question of Hindu law. The facts 
are not now in dispute The properties in suit 
belonged to one Kan. aswami He had a son Nata- 
raja, but this son predeceased Kandaswami. Kan- 
daswami died on 28 1-1945 leaving behind him 
three daughters the plaintiff and defendants 1 
and 2. i he fourth defendant who 19 the appellant 
in this Letters Patent Appeal, it ha9 now been 
definitely foui d, is the illegitimate son of Nata- 
raja by his permanently kept concubine. The suit 
was laid by odo of the dau^hteis of Kandaswami 
for recovery of pos?ession of a third i-hare of the 
properlirs whioh were admittedly the self-acquir¬ 
ed propei ties of Kandaswami, defendants 1 and 2, 
the other daughters, praoticaliy supp rbed the 
claim of the plaintiff. Defendant 4 claimed that 
he was entitled to the properties in the right of 
his father. Nataraja, on the ground that he was 
entitled to represent the father and share the 
inheritance. The District Munsif and the rfubordi- 
nate Judge on apptal held that the fourth defen. 
dant was entitled to a half share in the properties, 
and a proliminary dtoree for partition of the pro¬ 
perties was passed declaring the right of the 
plaintiff and defendants l and 2 to i/6th share 
each, and that defendant 4 was entitled to a half 
shire in the properties. The properties were 
direoted to ba divided by metes and bounds- 
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Against the decision of the Subordinate Judge 
there was a second appeal to this Court by the 
plaintiff claiming that she was entitled to l/3rd 
6hare and not to l/6th share. There was a memo¬ 
randum of cross objections by defendant 4 who 
claimed that he was en'.itled to all the properties 
and not merely to a half share. The second 
appeal was heard by Rajagopalan J. who held that 
defendant 4 was not entitled to any share at all 
as he was not entitled to represent his father, 
Nataraja, and allowed the appeal of the plain¬ 
tiff and dismissed the cross objections filed by 
defendant 4. 

[ 2 l In this Letters Patent Appeal by defendant 4, 
the fourth defendant claimed that.he was entitled 
to the entirety of the properties on the ground of 
representation. He claims this right on the ana. 
logy of the legitimate son, grandson, and great 
grandson to take the inheritance in respect of 
self-acquired or separate properties of the father 
on the principle of representation. 

[ 3 ] The rights of a dasiputra or son by a female 
slave in the case of Sudras are based on a special 
text of Hindu law contained in S. 12 of chap. I of 
Mitaksbara. This section occurs in Mitakshara 
after the rights of the sons by birth and by adop¬ 
tion have been stated in S. 2 of the same chapter 
in which the rights of the principal and secondary 
eons have been discussed by Vignane3wara, and it 
precedes chap. II where in 8.1 of that chapter the 
order of succession to the property of a person 
dying sonless is enumerated. It begins by stating: 

"That sons, principal and secondary, take the heritage 
a 3 has been sknwn. The order of succession among all on 
failure of them is next declared.” 

The rights of sons enumerated in S. 2 of chap. I 
and the order of succession laid down in 3 1 of 
Chap. II apply to both regenerate classes as well 
as Sudras. But S. 12 has application only to a son 
by a female slave of a Sudra, for in the case of 
regenerate olasses dasiputras are not entitled to 
any share iu the inheritance but are entitled only 
to maintenance. The text itself has been quoted 
in the Privy Counoil decision in Vetlaiyappa 
Chett* v. Nataraian, 55 Mad. 1 at p. 6 and it is 
unnecessary to extract theeame in this judgment. 

[ 4 l It has now been settled that this text 
applies to the estate of a separated householder; 
in other word3, if a person who is a Sudra becomes 
separated from his other coparceners and leaves 
a separate estate or leaves his self-acquired estate, 
then the text would apply, but not otherwise. It 
has also been settled, and the text expressly states 
BO that during the father’s lifetime the illegiti¬ 
mate eon has no olaim against the father’s estate, 
unless the father chooses to give a share in the 
property, but it is different if the father dies. In 
that event, the illegitimate son is entitled to a 
half Bhare in ccrepetition with the legitimate sons. 
If there are no legitimate sons, the illegitimate 
Bon takes the whole estate provided there are no 


legitimate daughters or sons of daughters. If 
there are daughters or daughters’ sons, the file- 
gitimate son takes only a half share. If the father 
dies leaving a legitimate son and an illegitimate 
son, though the shares are unequal, the legitimate 
son and the illegitimate son take the property in 
coparcenary with a right of survivorship inter 
se. This has been settled by the Privy Council in 
Jogendro v. Nityanand, 18 Cal. 151 approving the 
view of Nanabhai Harida3 J. in Sadu v. Baiza, . 
4 Bern. 37 (f. B ). Though the learned Judge 
applied the principle of survivorship applicable to 
property held in coparcenary to property whioh 
devolved under the text on legitimate and illegi¬ 
timate sons, it was held that they do not takethe 
property in severalty as tenants-in-common bat 
as joint tenants with a right of survivorship. The 
Privy Council in VeilaiyappaChetti v. Natarajan, 

55 Mad. 1 pointed out that the share allotted to a 
Sudra’S son under the text was not in lieu of 
maintenance as was once thought in this Court, 
but that an illegitimate son had the status of & 
son and that he was a member of the family 
though with limited rights in the property in 
competition with a legitimate son. If the property 
left is neither the separate nor the self-acquired 
property of the father, but is joint family pro- 
perty held by the father in ooparcenary with others, 
it is decided in VellaiyappaChetti v. Natarajan, 
55 Mad. 1 (P. C.) that the illegitimate son of even 
a Sudra by a continuously kept concubine would 
be entitled only to maintenance. There is un- 
doubtedly, a 3 has been held by the Full Bench in 
Subramania Aiyar v Ratnavelu Chetti, 41 Mad. 
44 a mutual right of inheritance between the 
putative father and the illegitimate son, and in the 
Full Bench judgment a plea was passionately put 
forward by the learned Judges to liberalise the 
rights of a dasiputra as far as possible. 

[ 5 ] The above principles of law are well settled, 
and the problem that arises for consideration is 
whether the principle of representation recognis¬ 
ed under Hindu Law of the bod, grandson and 
great grandson taking the self-acquired or the 
separate property of the father together can be 
extended to the case of an illegitimate son ot a 
legitimate son. The converse of the proposition 
that the legitimate sen of an illegitimate son 1 
entitled to succeed to the share of the illegitimate 
son even if he bad predeceased the father baB 
been established by the decision in 
Mu pan v. Pavadai Goundan 25 Mad. 519 wbi 
wee approved in later cases including the deoision 
o' the Privy Council in Vellatyappa Chetti ' 
Natarann. 55 Had. 1 On behalf of thn appnlta* 
strong reliance was placed upon this deoiston, and 
be pressed that the doctrine therein enunciated 
should be extended to the present <»se,anda 
right of representation as in the case of legiti 

issue should be recognised. . ., , 

[61 I had occasion to examine the bads of t 

doctrine of repreeentation of the eon, grandson, 
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and great grandson to succeed to the self-acquired 
property of the father in A. 8. No. 243 of 1947. From 
the discussion in that case it will be seen that the 
property is taken by the three compact issues as 
one unit and they take it as aprathibandha or 
unobstructed heritage, or according to the strict 
theory of Mitakshara even in the self-acquired 
property of the father, the son, the grandson and 
the great grandson acquire a right of representa¬ 
tion. They do not succeed to the property as 
sapratibandha or obstructed heritage. It was 
pointed out by Muthuswami Aiyar J. in Muthu- 
vaduganatha Thevar v. Periasami, 16 Mad. 11 
that to tbe rule of Mann that to the nearest 
sapinda the inheritance belongs, the case of sons, 
grandsons and great grandsons is an exception, 
and sapinda relationship also confers equal spiri¬ 
tual benefit on the propositus, though the pro¬ 
pinquity cr the blood relationship is not the same. 
The right of representation therefore is founded 
on the right by birth, on propinquity and also on 
the efficacy to confer spiritual benefit upon the 
propositus. This right has never been recognised 
in the case of an illegitimate son to any degree, 
and it is settled law that during the lifetime of 
the father an illegitimate son acquires not a 
scintilla of interest, notional or otherwise, in the 
property of the father. During the lifetime of the 
father by his choice and pleasure any property 
may be given by him to the illegitimate son. The 
right of the illegitimate son under the text does 
i not orystallise and does not take definite shape 
until the death of the father. The blood relation¬ 
ship oontemplated by Mitakshara is the legitimate 
blood relationship which also carries with it the 
consequence of conferring spiritual benefit upon 
the propositus. It is difficult to hold that an 
illegitimate son occupies a similar position like a 
legitimate Bon. No doubt the Privy Council in 
Vellaiyappa Ghetti v. Natarajan, 55 Mad. 1 
treated the illegitimate son as member of the 
family and as having the status of son. It does 
not mean that but for the text the illegitimate 
son would have legitimate blood relationship like 
that of an aurasa son and would be capable of 

0 ^ l rr : n 5u 9 P ir i fcaa J , b6nefit n P° n the Propositus. 
All that their Lordships of the Judicial Commit- 

tee were laying down in that case was that the 

right of the illegitimate son to a share in the 

property was not in recognition of a right to 

mawtenanoe from and out of the property but by 

virtue of his peculiar status as a son recognised 

under the text. It may be that Yajnavalbya and 

Vqnaneswara thought that at that time the 

marriage tie in the case of Sudras was not so 

real Tw V6ry 0fteD difficnlb of proof, and it 
° T l h r6aS0n thafc a d *finite share in 
6 -? n in the Ci9e of a dasiputra 
of* 8 udra. In Krishna Yachendrav. RajeLra 

19 , 42 J Ma<L 419 ‘be Judicial Commit- 
£ definite!, ruled that an illegitimate son is not 

* ura8f * *». “ that word is used in Hindu law 


and this their Lordships observed, was elemen. 
tary. Their Lordships pointed out : 

“Aurasa has always been used to import the highsst 
class of son—the son begotten by the man himself on his 
lawful wife; of lower kinds once recognised, several were 
not sons in any physical sense e. g. the putrika putra or 
son of an appointed daughter.” 

This dasiputra is not included among the 12 sons 
enumerated in S. 2 of Chap. II of Mitakshara. The 
position of dasiputra therefore is a peculiar one, 
and but for the special text he would not be 
entitled to any share in the property. The gene¬ 
ral principle of Hindu law is always to confer 
heirship upon the legitimate issue and not upon 
the illegitimate issue. The only exception is the 
one created in favour of dasiputra in the case of 
Sudras, which is a special exception made and 
recognised by the text. On principle therefore it 
seems to be difficult to extend the principle of 
representation to the case of illegitimate sons' 
and elevate them to the status of an aurasa son’ 
with all the rights incidental fcc that status as’ 
aurasa son. Courts have always held against the 1 
extension of the doctrine of Hindu law as in the 1 
case of sapindaship. See Meenakshi Ammal vJ 
Ramaswami J osier, 1937-1 Mad. L. Jour SB, a 
decision of Yaradachariar J. affirmed on appeal 
in Meenakshi Ammal v. Murugayya Mooppanar, 
1940-1 Mad. L. Jour. 253. The illegitimate eon has 
no right to succeed to any property by collateral 
succession, and this is consistent only with the 
view that he is not a son for all purposes. See 
Veeraraghavayya v. Srinivasa Rao, 1945-1 Mad 
L. Jour. 288. 

(7l It now remains to consider the decision of 
Ramalinga Mupan v. Pavadai Goundan. 26 Mad 
519 on which strong reliance was placed by the 
learned advocate for the appellant. In that case 
the plaintiff and one RaDga Muppna were divided 
brothers of Sudra caste. Ranga Muppna had two 
illegitimate sons by a permanently kept concubine, 
ihe illegitimate sons, however, predeceased RaDga 
Muppan leaving legitimate sons. Ranga Muppan 
then died, and the divided brother of Ranga 
Muppan the plaintiff, sued to recover the prt 
perty of RaDga Muppan as his heir from the 
grandsons of Ranga Muppan. It was held that the 
legitimate sons of the illegitimate sons of Ranga 
Muppan were entitled to succeed to the property 

^ r -^ Wh ° de,iverfd ‘be la¬ 
ment of tbe Court exammed :he cases before the 

decision of the Pr.yy Oouncil in Jogendra Bupati's 
thTt’th C&l ^ Sl P '«£’ aDd ther0after . and held 

£** J?ITo 300 ®? Ranga Mu PP a * WGre entitled 

:J R ®‘ aed - °?® th, . n S m& y be observed that in 
KS he " ght °f representation was claimed 
y a legitimate son of an illegitimate son. If the 

1 ?*’-? 6 ' 3 pr °P° rt y- he became 
the propositus his legit,mate sons and grandsons 

f a d f eat faodeons would ordinarily under Hindu 

law be entitled to take as one unit, as the right of 

representation of legitimate sons, grandsons and 

great grandsons ia recognised under Hindu law 
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It may therefore, he conceded that the principle 
of representation is rightly applied in that case. 
But the real difficulty in understanding that 
judgment is when the learned Judge says that 
"an iile.itima'e sod b right of inheritance to hi3 father's 
prop*rty, or at least to a part of it is not contingent but 
absolute as ir the case of a legitimate son, since if he 
has legitimate ha f brothers or oth<r heirs o? his father 
down to a daughter's son. he gets a half shire and in the 
absence of such heir, the whole estate. The Sudra's 
illegitimate eon is therefore in a position more analogous 
to that of a legitimate son than to teat of other relations 
whose right of inheritance is liable to obstruction. The 
principles, therefore, applicable to the succcs-ion of 30 ns 
and grandsons of legitimate sons may by analogy be 
applied to the sons and grandsons of an illegitimate 
so'.:, viz. that they should be considered capable of re¬ 
presenting the illegitimate son and in case he dies before 
his father of taking the share which would have fallen 
to him it he hid not so died." 

If the illegitimate son as in that case predeceased 
the father and during the father's lifetime, accor¬ 
ding to the text9, he had no right in the property, 
it is difficult to agree with the learned Judge that 
the right of the illegitimate sod is absolute and i3 
not contingent If he predeceased the father, ho 
gets nothing in the property, ani he left nothing 
for the illegitimate sons of his to succeed to. Even 
in the case of a legitimate son, if be predeceased 
the father without leaving a son or grandson hi3 
widow would succeed to nothing. A3 a le fe itima'e 
son, though in theory, hiS a right by birth even 
in the self-acquired property of the father, in 
effect if he does not survi' e the father he succeeds 
to nothing. One need not quarrel therefore when 
the learned Judge applied the principle of repre¬ 
sentation in the case of a legitimate son of an 
illegitimate son, but serious exception has to be 
taken to the statement of the learned Judge when 
he observed that the illegitimate son's right was 
not contingent but absolute Further, it is un 
necessary to eanvas9 the correctness of that 
decision, as it has been accepted as laying down 
good law in subsequent decisions including tbat 
of the Privy Council in Vella'yavp* Chetti v. 
N liar,nan, 55 Mad. 1. There is no question of 
logically extending the principle of that case to 
the present case, as we are not dealing with a 
claim of a legitimate son in respect of an illegi¬ 
timate eon’s property, hut we are dealing with a 
case of an illegitimate son claiming to succeed a 
legitimate son who jiedeceased the father and 
basing his right under the te*t of Hindu law. 
The illegi imate grandson of Kandaswami. l. e., 
defendant, 4 cannot he conside ed as coming 
within the purview of the text which speaks of an 
illegitimate son and not an illegitimate grandson. 
There is no principle nor i3 there any authority 
in supi>orr. of the extension for which the appel¬ 
lant contends, 

18 ] Our attentirn was drawn to the case of the 
Nagpur High Court in Bhaywant Rao v. Pun/a- 
ram. I. L R. (1938) Nag 255, which seems to lay 
down t) at the method of approach in the case of 
the rights of a dasiputra is first to assume that 


the dasiputra has got rights in the property and 
then to ses whether there is any express text of 
Hindu law which cuts down those rights. In my 
opinion, this i 3 putting the cart before the horse, 
and the dasiputra is nowhere but for the special 
text of Mitakshara. It is nob as if that under 
ordinary Hindu law he has got a right, and that 
this text attempt to restrict or define sich a right. 

[9] In the present case the property of Kanda. 
swami is the self-acquired property, and Nataraja * 
had no interest in that property during Kanda. 
swami's lifetime, thou.h Nataraja and Kanda¬ 
swami were undivided. It cannot bs said that 
because of the death of Nataraja the illegitimate 
son of Nataraja lost rights in the property as was 
held by Rajagopalan J. However, it is unnecessary 
to rest the decision on that aspect of the matter 
as I am satisSed that there is no scope for 
applying the principle of Ramalinga Mupan. 

v. Pavadai Goun ’an, 25 Mad 619 to the present 
case. The decision of the learned Judge is there¬ 
fore correct, and the Letters Patent Appeal fails 
and is dismissed with costs. 

[10] There is a memorandum of objections, 
which relates to the rights of defen iants 1 and 2. 
The first Court granted a decree in f heir favour 
for V£th share each. They did not appeal, nor did 
they file aay cros3 objections at any stage, and 
even before the learned Judge who disposed of the 
second appeal, the appeal was by the plaintiff 
alone and wa3 restricted to har ons-third share. > 
The power of this Court to aot under 0 . 41, R. 33 
Civil P 0. wis not invoked. It is now claimed in 
the memorandum of objections that in view of 
the conclusion reached that the fourth defendant 
has no right in the property the share of defen¬ 
dants 1 an! 2 should be increased by amending 
the decree and substituting one third for one- 
sixth even in their case Defendants 1 and 2 
remained ex parte throughout, and they did not 
move their little finger to have the decree modi¬ 
fied It i9 therefore difficult now at this stage 
of the Letters Patent Appeal to invoke the power 
under 0 41, R. 33 aod modify the decree. The 
decree cannot therefore be modified. 

[11] The memorandum of objections is dis¬ 
missed, but there will bo no order as to costs. 

[12] Raghava Rao J — I agree in the judg¬ 
ment just delivered and the dectee proposed by 

my learned brother I wish to add a separate 
judgment of my own in view of the considera¬ 
tion that the main question raised by this ap. 
peal is one of some importance in Hindu law 
which is bare of dire t authority and involves 
exanrnation of principle as w 11 as of analogous 
authority which is by no means clear or consistent. 
The question is whether the appellant, defendant 
4 in the original suit by name one Govindaraju is 
entitled as the dasiputra or illegitimate son of 
a legitimate son of one Kandaswami, a Sudra, by 
name Natarajan, who predeceased his father, 
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Kandaswami, to sucoeed to the separate estate 
of Kandaswami as against the daughters of 
Kandaswami, plaintiff and defendants 1 and 2. 
The question has been answered by the learned 
District Munsif of Mayuram who tried the origi¬ 
nal cause and by the learned Subordinate Judge 
of Mayuram in first appeal by awarding to defen¬ 
dant 4 a half of the estate and leaving the other 
half to the plaintiff and defendants 1 and 2. In 
second appeal to this Court, the question has been 
* answered by Rajagopalan J.. by denying defen¬ 
dant 4's right to succeed altogether. 

[13] It is oommon ground between counsel be¬ 
fore us in this Letters Patent Appeal that defen¬ 
dant 4 has either the whole right to the exclusion 
of the plaintiff and defendants l and 2 or none 
at all by way of inheritance to Kandaswami. 




[14] Mr. Kuppuswami Aiyar in his well-pre¬ 
pared and well presented argument for the appel¬ 
lant relies on jus representations and the analogy 
of Ramahnga Muppan v. Pavadai Goundan, 
25 Mad. 519 in which it has teen given effect to. 
That ruling is that of a Bench consisting of Benson 
and Bbashyam Aiyangar JJ. of whom ths latter 
delivered the judgment of the Court. It is conten¬ 
ded by counsel before us that as in that case the 
legitimate son of an illegitimate son of the pro¬ 
positus who predeceased the propositus was held 
entitled to succeed as agvinst the divided brother 
of the propositus on the ground of representation 
of tho illegitimate son by his legitimate sou, 
so here the illegitimate son of the legitimate 
son of the propositus who predeceased the pro¬ 
positus must be held entitled to succeed as 
against the daughters of the propositus on the 
ground of representation of the legitimate son 
By his illegitimate son. 

[15] Tho passage from the deoisiou oited whioh 
is relied upon is at p. 524 of the report and may 
so far as material be reproduced here. It con ists 
of three sentences: 

1. “An illegitimate eon’s right of inheritance to hie 

father's property, or at least to a part of it, ie not 
contingent bat absolute aa in the case of a lesitiinate 
eon. 

2. The Sudra’e illegitimate son is in a position more 
analogous to that of a legitimate 6on than to that of 
other relatione whose right of inheritance is liablo to 
obstruction. 

3. The principles therefore applicable to the succes- 
Bion of eons and grandsons of legitimate sons may by 
analogy be applied to the sons and grandsons of an 
illegitimate son, viz. that they should be considered 
oapable of representing the illegitimate son and in case 
he dies before his fa her, of taking the share whioh 
would havo fallen to him if he had not ao died. 11 

Ag to the first of tho sentences quoted, it aeemg 
to me pertinent to observe that no right of in¬ 
heritance, be it of the legitimate son or illegiti- 
mate, oan be anything but a spes successions’. It 
is not a contingent, muoh less an absolute right. 
With reference to the seoond sentence it may 
generally speaking, be accepted as correct in 
.VJSW of the Privy Counoil ruling in Vellaiyappa 


Chetti v. Natarajan , 65 Mad. 1 bolding -that the 
illegitimate son of a Sudra by a continuous con¬ 
cubine has the status of a son, and in view of 
their Lordships’ observations at p 14 explicitly 
approving the sentence in quevtion in Rama - 
linga Muppan v. Pavadai Goundan ,25 Mad 519 
as well as Kumaraswami Sastri J.’s opinion to a 
similar effect expressed in Subramavia Iyer v. 
Ratnavelu Chetti , 41 Mad. 44 (P. B.). At the 
same time I cannot by any means regard an 
illegitimate son as one kind of aurasa son in the 
classification of the Hindu lawgivers as con¬ 
tended by Mr. Kuppuswami Aiyar. The gulf of 
distinction between the two, which is by no 
means narrow, has been emphasised by the Privy 
Council in Rajavelugoti Sarvajne Kumara Kri - 
shnamachenira v. Rajesxoara Rao> I. L. R. (1942) 
Mad. 419 and cannot in this connection be ignor¬ 
ed or overlooked. As regards the last sentence of 
the locus citatus from Ramaiinga Mvpan v. 
Pavadai Goundan , 25 Mad. 519, I can ooly say, 
as a matter of etriot logio, non sequitur from the 
previous two sentences. Nor is there any appro¬ 
val of this observation as such in the Privy Counoil 
deoision in Vellaiyappa Chettyv. Natarojana, 65 
Mad. l. At the same time there is nothing oppos¬ 
ed to first prinoiple in tho view expressed by the 
learned Judges, and in the absence of any prece¬ 
dent covering the situation, the analogical rea¬ 
soning resorted to by them may well stand 
justified. The question, however, is whether that 
analogical reasoning applied by the learned Judges 
to the case before them should be extended by 
further analogy to the case before us which is 
different in ics facts from that case. There, it was 
the legitimate eon of an illegitimate son, whose 
right of succession was in question. Here, it is 
the case of the illegitimate son of a legitimate 
son, whose right of succession is in question. My 
sentiment, frankly speaking, is again9t the exclu- 
sion of the daughter by the illegitimate son of 
the legitimate son of the propositus, and I am not 
prepared to extend the ruling in Ramalinga 
Mupan v. Pavadai Gound n, 25 Mad. 519 to a 
case not covered by its facts. I am of course 
bound so long as that ruling stands unrever6ed, to 
follow it in a case ad idem with it on facts. In¬ 
deed I may say I find nothing in the actual 
deoision itself which offends my sentiment or 
reason. 

[16] No case is binding authority after all ex¬ 
cept for what it actually deoides, as observed by 
Lord Halsbury in Quinn v. Leatham. (l 90 l) A. 0 , 
495. It is true that in considering the binding 
force of the judgment in a decided case sought to 
be used as precedent, regard must be had to what 
is called the ratio decidendi. The ratio decidendi 
which ought to be neither unduly whittled down 
nor unduly extended oonsists of the enunciation 
of the reason or prinoiple upon whioh the ques- 
tion before the Court has been actually determin- 
ecL All that Ramahnga Mupan v. Pavadai 
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Qoundan , 25 Mad. 519, lays down in the sentence 
of the judgment now under discussion is nothing 
more than that the principles applicable to the 
succession of sons and grandsons of legitimate 
sons may by analogy be applied to the sons and 
grandsons of an illegitimate son , viz , that they 
should be considered capable of representing the 
illegitimate son, and in case he dies before hi9 
father, of taking the share which would have fal¬ 
len to him, if he had not so died. The question 
before the Court in Ramalinga Mupan v. Pava - 
dai Goundan t 25 Mad. 519, is not the same as the 
question before us, and that question which re¬ 
lated to the succession of sons and grandsons of 
an illegitimate son was decided by means of the 
reason or principle derived by the Court by ana- 
logy from rules applicable to the succession of 
sons and grandsons of legitimate sons . It is 
to my mind perfectly clear on the facts of that 
case that Bhashyara Aiyangar J. in referring to 
the sons and grandsons of an illegitimate son in 
relation to the question before the Court there, 
was thinking of the legitimate sons and grand¬ 
sons of an illegitimate son. It is to my mind, to 
say the least, extremely doubtful, applying the 
rule of construction that the same words in the 
same sentence or in the same context ocourring in 
two different places mu9t bear the same meaning 
unless an intention to the contrary is made out, 
whether in referring to the sons and grandsons of 
legitimate sons by way of analogy. His Lordship 
wa9 ever thinking of illegitimate sons and grand¬ 
sons of legitimate sons. His Lordship was evi¬ 
dently rather having in mind only the legitimate 
sons and grandsons of legitimate sons, and the 
ratio decidendi of that case cannot, in my opi¬ 
nion, by reasonably clear or certain implication, 
cover the case, such as the present one, of the 
illegitimate son of a legitimate son. Ae observed 
in foot-note (l) at p. 252 of Halsbury’s Laws of 
England, 2 nd Edn., vol. 19. 

‘ The concrete decision is binding between the parties 
to it, but it is the abstraot ratio decidendi which alone 
has the force of law (Salmond's Jurisprudence, 2nd Edn. 
Sec. 67 1 and which, when it is clear what it wa9, is bind- 
ing; but if it is not clear, it is not part of a tribunal's 
duty to spell out with difficulty a ratio decidendi in order 
to be bound by it. 

[17] I am not at all satisfied that had the pre¬ 
sent question arisen before His Lordship, His 
Lordship would have necessarily, if at all, deoided it 
in the manner contended for by the appellant. 
[ am not in the circumstances prepared to accept 
the argument of Mr. Kuppuswami Aiyar so far 
as it is founded on Ramalinga Mupan v. Pava - 
dai Goundan , 25 Mad. 519. 

[ 18 ] I may also observe that while upholding 
the right of the legitimate son of an illegitimate 
son of the propositus to exclude the divided bro. 
ther of the propositus, Bhashyam Aiyangar J. in 
Ramalinga Mupan v. Pavadai Goundan , 25 
Mad. 519 expresses a doubt at the end of the judg- 
ment whether the illegitimate eon of an illegiti- 


mate son of the propositus could do so. His Lord, 
ship remarks : 

' The expression 'legitimate son' (i. e. son of a wedded 
wife) in the text of Mitakshara which entitles an illegitl. 
mite son to a half share when there are legitimate sons 
evidently, includes a grandson and greatgrandson and 
similarly the expression ‘illegitimate son* (i. e., aeon 
begotten by a Sudra on a female slave) oocnrring in the 
same text, applies not only to the illegitimate son, but 
aiso to the grandson and great grandson by the illegitl. 
mate son, at aoy rate when they are his legitimate des¬ 
cendants. It may be doubtful whether the illegitimate * 
issue of the illegitimate son can, on the principle of jus 
representatimis, represent the illegitimate son, if before 
the Inheritance opened, the latter predeceased his father.' 1 

By parity of reasoning may not one feel doabtful 
whether the illegitimate son of a legitimate son 
oan avail himself of jus representatioms where 
the latter predeceased the propositus ? Does it not 
look aa if Bhashyam Aiyangar J. in referring to 
the grandson and great grandson included in the 
expression ‘ legitimate eon” ocourring in the text 
of Mitakshara is thinking of the legitimate grand* 
son and legitimate great grandson ? 

[ 19] It will be seen too from the foregoing quo¬ 
tation that the analogical reasoning employed by 
Bhashyam Aiyangar J. is not by any means arbi¬ 
trarily a priori . It is founded on what ihe learned 
Judge considers to be the correct interpretation of 
the expression “illegitimate son" occurring in the 
text of Mitakshara referred to, that expression must 
in the view of the learned Judge, be construed in the 
same manner as the expression "legitimate son” 
occurring in the same text. If “son” in the context 
of the compound "legitimate son” includes "grand 
son” and ‘great grandson” there is no reason, 
according to the learned Judge, why it should not 
do so, in the context of the compound "illegitimate 
60 n” whatever the doubt about the illegitimate 
son or grandson of the illegitimate son. 

[20] I may observe too that the application of 
jus representationis to the illegitimate son of a 
legitimate son lands us in an anomaly if not an 
absurdity. Supposing an illegitimate eon of X had 
to share the letter's property with the letter's 
legitimate son, he oould only get a half of what 
he would have got, had he been a legitimate son. 
If, on the other hand, the illegitimate son of X is 
to share with another legitimate son, he would 
by the theory of representation get as muoh as 
his father would have got, had he not predeceas¬ 
ed X. The anomaly thus results that a remoter 
illegitimate lineal male descendant of X would get 
more than a nearer illegitimate lineal male des¬ 
cendant in such a situation. Mr. Kuppuswami 
Aiyar next relies on a later deoision of the same 
Bench which has decided Ramalinga Mupan v. 
Pavadaas Goundan , 25 Mad. 519 which is reported 
as Gopalasami Chctti v. Arunachellam ChettitM 
Mad. 82 as emphasising the applicability of the 
doctrine of representation to a case of the illegiti¬ 
mate son of a legitimate son like the present. In 
this later case the property of whioh a share was 
sought by the illegitimate son of the legitimate 
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aon of a certain x was the joint property subject 
to the inoident of survivorship, whioh belonged to 
X and his two legitimate sons of whom the 
father of the plaintiff who bad predeceased X was 
one. The defendants in the suit for partition were 
X his surviving son and an adopted son of the 
plaintiff’s putative father. Tbe Euit having been 
dismissed by the trial Court, it was contended on 
behalf of the plaintiff in appeal, placing reliance 
^ on Bamalinga Mupan v. Pavadai Goundan, 85 
Mad 51® that the jus representations given effect 
to in that oase could be applied to tbe case before 
the Court. The learned Judges first dear the'gronnd 
by declaring their adherence to the law as laid 
down in Krishnayyan v. Muttuswami, 7 Mad. 
407, Banoji v. Kandoji, 8 Mad. 567 and Parvathi 
v. Thirumalai, 10 Mad. 334 that an illegitimate 
son oonld claim no share in the property which 
had survived to his coparceners inasmach as he 
could not claim to represent his putative father 
in the undivided family, and that it is only when 
a father dies a separated house-bolder that an ills, 
gitimate son is entitled to inherit his separte 
estate. This the learned Judges did, beoause they 
bad in their earlier deoision in Bamalinga Mupan 
v. Pavadai Goundan, 25 Mad. 519 made an 
observation to the effeot that it was unneces¬ 
sary to consider in that case, i.e., Bamalinga 
Mupan v. Pavadai Goundan. 26 Mad. 619 whe¬ 
ther and if so how far the decisions in Krishnay¬ 
yan v. Muttuswami, 7 Mad. 407, Banoji v. 
Kandoji, 8 Mad. 657 and Parvathi v. Thirumalai, 
10 Mad. 334 stood affected in their soundness by 
the decision of the Privy Council in Jogendro v. 
Nityanani, 18 Cal. 151. Then referring to the 
peculiar feature distinguishing the ca9e before 
them from the decisions in Krishnayyan v. 
Muttuswami, 7 Mad. 407, Banoji v. Kandoji, 8 
Mad. 667 and Parvathi v. Thirumalai, 10 * Mad. 
384 in that unlike in those decisions there exist¬ 
ed in the oase before the Court along with the 
illegitimate son the adopted son also of the pre- 
deceased son of X, the learned Judges proceed to 
observe thus: 

"Bat that oircurastance cannot make any difference in 
principle inasmuch as tbe special role of Inheritance in 
favour of the illegitimate son of a Sudra, along with his 
legitimate brothers, provided that, in the absence of 
legitimate brothers, the illegitimate son may inherit the 
whole property in default of daughter's son of the deceas¬ 
ed. This “clearly shows that the Sudra father therein 
contemplated is one that was divided from hU Ancestors 
and collaterals (see West and Bnhler, 3rd Edn. Yol. I 
page 72) But if he wa9 not so divided the text oannot, 
apply, though he may have left legitimate sons along 
with the illegitimate son." 

After so observing the learned Judges wind up 
the disoasaioQ by commenting thus on Bama¬ 
linga Mupan v. Pavadai Goundan, 85 Mad. 519: 

"The only point deoided in Bamalinga Mupan, v, 
Pavadai Goundan, 25 Mad. 519 is that, if the illegitl- 
mate aon of a separated Sudra predeoeases his father, 
leaving him surviving his (the illegitimate son’s) legiti¬ 
mate son and then the faiher die3, the Illegitimate son’s! 
legitimate son will “represent" his father and inherit 
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the whole estate of his grandfather in prtferenee to the 
divided brothers of the grandfathers; and this does not 
in any way militate against the above prmciple. ’ 

It will be seen from the elaborate treatment 
which I have accorded to Gopalasami Chetti v. 
Arunachellam Chetti, 27 Mad. 32 that far from 
supporting the learned counsel lor the appellant 
before us in his attempt to extend the operation 
of Bamalinga Mupan v. Pavadai Goundan, 86 
Mad. 619 that decision indicates the true scope 
and effect of tbe earlier ruling beyond which it 
ought not to be extended. It is true that, as 
urged by Mr. Kuppuswami Aijar, had the learned 
Judges meant to negative the doctrine of repre¬ 
sentation cf a legitimate son by his illegitimate 
son altogether, they could have said so simpli • 
citer and disposed of the case on that basis. But 
then, to say, as Mr. Kuppuswami Aiyar seeks to 
do, that the disability of the illegitimate son to 
represent his putative father in the undivided 
family ot the latter and his coparceners whioh 
Gopalaswami Chetti v. Arunachalam, 27 Mad. 82 
declares, implies a competency on the part of 
such “illegitimate son to represent his putative 
father in relation to the separate estate of the 
grandfather is, in my opinion, to read more into 
the decision in Gopalasami Chetti v. Aruna¬ 
chellam Chetti, 27 Mad. 32 than is wanted by its 
peculiar faots whioh bear no parallel to those of 
the present caee or by the principles of law 
which it lays down. The case in Bamalinga 
Mupan v. Pavadai Goundan, 26 Mad. 519 has 
certainly given effect to the doctrine of repre- 
sentation in the ciroumstances of that case. That 
does not mean that that right should, as olaimed 
by “Mr. Kuppu3wami Aiyar, be applied to the 
present case. The extension attempted does nob 
stand established by the principles of the deci¬ 
sions cited by him. Nor does the observation of 
Spencer Offg. 0. J. in the Maharaja of Kolha- 
pur v. Sundaram Aiyar, 48 Mad. l at p. 76 of the 
report that “the dootrineof representation applies 
to the illegitimate sods as well as to the legiti- 
mate sons” take counsel any further than the 
decisions in Gopalasami Chetti v. Arunachellam 
Chetti. 27 Mad. 32 and Bamalinga Mupan v. Pa¬ 
vadai Goundan, 25 Mad. 619 oited by His Lord- 
ship in support of the observation. 

[ 21 ] The right of representation in the case of 
legitimate sons and grandsons of legitimate sona 
of the propositus is traceable to the unobstructed 
(apratibandha) obaraoter of the heritage, be suoh 
heritage the self-acquired and separate or ances- 
tral property of the propositus, the only difference 
between the two cases being that in the latter 
there is an interdiot on the power of alienation 
of the father, unlike in the former. Suoh right 
involves further that as ruled in Marudayi v. 
Doraisami, 80 Mad. 848, following the olassioal 
exposition ot the doctrine by Muthuswami Aiyar 
J. in Muttuvaduqunatha Tevar v. Periasami, 
16 Mad. 11 at p. 15 a divided son as nearest 
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sapinda d'es not exclude but shares with a divid¬ 
ed grandson or great grandson of the propositus, 
the sharing in such a case being per stripes by 
way of an exception to the rule of Hindu law by 
which the inheritance devolves on the nearest 
sapinda. To introduce into the scheme of succes¬ 
sion of the Mitakshara beyond the limits now 
recognised an extended right of representation 
bringing in illegitimate lineal male descendants 
of the'propositus is to further countenance not 
merely a violation of the spirit of sanctity which 
the ancient Hindu law-givers and members of 
the Hindu society generally have always attach¬ 
ed to marriage as a sacrament but also a breach 
of the principle of legitimate blood relationship 
with the consequent advantage of spiritual bene- 
fit to the propositus which underlies such scheme 
of succession. I do not regret I cannot counten¬ 
ance such a violation and such a breach even 
amongst the Sudras beyond the limits warranted 
by binding precedent. A levelling up rather than 
a levelling down of class distinctions is what the 
Hindu Society needs tcday; and I for one can¬ 
not, indeed, unless compelled, be a party to 
interpreting and applying judicial decisions in a 
manner calculated to widen rather than narrow 
down existing distinctions. 

[ 22 ) The property in the present case wa 3 the 
separate property of Kandaswami. Hi 9 son Nata- 
raja, the putative father of defendant 4 did not 
survive Kandaswiini in order to succeed to it 
in whole or in part or transmit it to defendant 4. 
If defendant 4 i 3 to succeed to Kandaswami, lie 
can do .so, only if by reason of his having sur¬ 
vived Kandaswami, Kandaswami is to be regar- 
ded as not having died aputra within the meaning 
of Yajnavalkya s text cited in para. 2 of S. 1 of 
Chap- II of the Mitakshara. The text which con- 
flists of two elokas is, as translated by Colebrooke, 
as follows: 

“The wife, and the daughters aleo, both parents, 
brothers likewise, and tbclr sons, gentiles, cognates, a 
pupil and a fellov student; on failure of the first among 
these, the next in order h indeed heir to the estate of 
one who departs for heaven leaving no male issue. This 
rule txtends to all classes." 

Beferring to tho text this is what the Privy 
Council says in Buddha Singh v. Laltu Singh, 37 
All 604 at p 611: 

"Mr. Mandlik's rendering of these two slokas of 
Yajnavalkya id more literal and ig as follows : The 
wife, daughters, both parents, brothers and likewise 
their 6ons, Gotrajas (gentiles) : Bandhus (cognates); a 
pupil and a fellow student. Of these, the next follow¬ 
ing on failure of the preceding in order io heir to tho 
estate of on* who has departed for heaven for leiving no 
putra. Thi3 rule extends to all (nnle3 whether belonging 
or not to the four) clas^e?." 

"The compound word aputra occurring in Yajvalakya 
text has been rendered by Mr. Colebroke as 'ieavlog no 
male issue'; by Mr. Maodlik as leaving no putra.’ He 
was evidently anxious to avoid any English synonym, 
as tho word putra here, according to all the commenta¬ 
tors, convejs a larger meaning than is usually implied 
by the term ‘son.' The Viramitrodaya says clearly that 
tho word 'sonless' which is the literal equivalent of 
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aputra signifies ‘in default of son, grandson and great 
grandson’ that, in o.her words, it comprehends Uuee 
degree in the direct line of desceut." 

[23] The question then is whether the exla. 
tence cf defendant 4 at the time of Kandaswami's 
death did not make of Kandaswami an aputra. 

It is significant to notice in this connection what 
the Mitakshara says in paras. 1 and 3 respec¬ 
tively preceding and succeeding para. 2 in which 
Yajnavalkya’s text is sec forth in para. 1 as 
found in Setlur’s Collection of Hindu law books P 
on inheritance translated into English it restated 
thus: 

•‘That eods. principal and secondary, take the her!- 
tag?, ba3 been 6hown. The order ol succession among 
all on failure of them is next declared." 

In para 3 again, a3 found in the same work, 
it is stated thus: 

‘ He, who has no son of any of the twelve description* 
above slated (Chapter I, 8. 11 ) is one having 'no male 
issue. Ol a man. thus leaving no male progeny and 
departing for another world, the heir or successor, ii 
that pereon, among such as are found here enumerated, 
who )6 next in order, on failure of the first mentioned 
respectively." 

The twelve descriptions of sons set forth in 
Chap. I, S. 11 of the Mitakshara do not inoludn 
the son of a Sudra by a female slave as such, 
whose rights are specially dealt with in S. 12 of 
chap I. It is only if a man has a son of any of 
those twelve descriptions that according to Vijna- 
nsswara he can be said to be one having mala 
issue, so as to exclude the operation of the ruin 
of succession of Yajuavilkya set forth iD para, f 
of S 1 of Chap. II. That rule of succession which 
in terms has application to all olasses, i. e, to 
the three regenerate classes as well as the Sudra 
class cannot, reasonably speaking, bo taken to 
contemplate and ha9 not therefore been taken 
by Vijnaneswara, as appears from para. 3 of S. 1 
of Chap. II, to contemplate bd illegitimate son who 
as such is not recognised exc»pt in the fourth 
class i. e., of Sudra3 and that too under speoial 
texts contained in a separate section, i. e., S. 12 
of chap. I of the Mitakshaia. 

[24] In this view of Yajnavalkya’s text as 
interpreted by Vijnaneswara, I am supported by 
a Bench dec sion of this Court reported in 
Thangavelu v. Court of Wards , I. L. R. (1947) 
Mad. 331 where at p. 312 of the report, deliver¬ 
ing the judgment of the Court consisting of him¬ 
self and Bell J. Patanjali Sastri J observes thus: 

"It is pertinent here to point out that the illegitimate 
son is not include! among the twelve categories of sons 
enumerat'd by Yajoavalkja In veiee9 128 132 but is 
separately mentioned in a special text. In commenting 
on verse3 135 and 136 which prescribe the order of 
sucjession to tho estate of a "sOQless’’ person (aputrasya/ 
the Mitakshara observes: 

‘A sonlesa person is ho who has no eon of any of the 
aforesaid twelve categories.* 

It will thus be seen that the illegitimate son is not 
among the pr'ncipal ard secondary sons to whom the 
heirs enumerated in Chap II are postponed, but stands 
apart with his rights, Buch as they are, defined by a 
special text." 
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I may observe further that although twelve kinds 
of sons are mentioned by the early Smriti writers 
and dealt with in detail in chap. I of the Mitak- 
shara there are really only two kinds now reoo- 
gnised the aurasa son and the dattaka son, in 
addition to the kritima son in Mithila and the 
son of the appointed daughter among the Nam- 
budiries of Malabar. The rest have long since be- 
come obsolete, and as pointed out in the 10th 
Edn. in Mayne's Treatise on Hindu law and 
* Usage by S. Srinivasa Aiyangar at p. 126, 

“In auoient Hindu law, sonsbip was founded upon 
marriage or, whore a substitute for the son was required, 
on adoption. A discussion of the marriage law itself will 
Bhow that from the Vedio times marriage has through¬ 
out been a sacrament and a permanent union." 

An illegitimate son is not, according to Hindu 
law, a son at all except in the case of Sudras, and 
his rights are not by any means those of an 
aurasa, son or a dattaka eon but such as are de¬ 
fined and limited by special texts. 

[25] This point of view as to the basis of the 
rights of an illegitimate ton is sought to be 
assailed by Mr Kuppuswami Aiyar by relying on 
a passage in Bhagwant Rao v. Punjaram, I. L. R. 
(1939) Nag. 255 at pp. 259 and 260 of the report. 
Before quoting the observation and dealing with 
it, it is well that I state that that case is about 
and what the decision therein is. The question in 
that case arose with refarence to the right of 
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the Nagpar High Court in Bhagwant Bao v. Punja Bao, 
I. L- It. (1988) Nag. 255 »bero on a partition between the 
legitimate and illegitimate sons, the widow was allotted 
a share and on her death, the illegitimate son was held 
entitled to a share in that property. The decision of the 
Madras High Court in Karuppai Ammal v. Bamaswami, 
65 Mad. 856 appears to he right upoD the express t< xts of 
tbe Mitaksbara road with the Dattika Chau 'rika (V. 30- 
81). The illegitimate son, though he inherits on the 
death of his putative father, along with or in default of 
male Issue, widow or daughter, cannot come iu a3 a re¬ 
versionary heir on the death of the widow or daughter, 
as he ie undoubtedly neither a sagotra nor a bhinuagotra 
eapiuda of the la9t male holder within the text of Mauu." 

[26] I am inclined to think that this criticism 
is well founded. I may also point out that in the 
Nagpur decision the learned Judges disapproved 
of a deoision of this Court in Meenakshi v. 
Muniandi Panikkan, 88 Mad. 1144. There the 
plaintiff, a daughter of a certain woman by her 
paramour claimed to succeed to her stridhanam 
estate as against her legitimate son. Tbe Court 
rejected the plaintiff's claim holding that except 
in the case of Sudras amODg whom illegitimate 
sons have a right of succession, illegitimate 
children are not heirs under the Hindu law es'a- 
blished under tho Mitakshara system to succeed 
to the property of any kind left by either of their 
parents. Here again, we in this Court are bound 
by the decision in Meenakshi v Muniandi Panik. 
kan, 38 Mad. 1144 although tho same has been 
criticised in the Nagpur ruling. 




succession of an illegitimate son of a certain 
Sadasheo an 1 the legitimate sons of other illegiti- 
mate sons of Sadasheo in respect of property 
whioh at an arrangement between the widow of 
Sadasheo and his adopted son happened to have 
been allotted to the widow. There had been, before 
such allotment, a partition of the estate of Sadi- 
sheo betwoen his illegitimate sons and his adopted 
son. Out of what the adopted son got at the parti¬ 
tion, he gave a portion to his adoptive mother by 
means of the arrangement referred to. The adop. 
tive mother having died, the surviving illegitimate 
son of Sadasheo and the legitimate sons of the de- 


ceased illegitimate son3 of Sadasheo claimed along 
with the sons and a grandson of the adopted son 
a right of reverter in respect of the property 
allotted to the widow. The Court (Sir Gilbert 
Stone C. J. and Bose J ) held that the illegitimacy 
of one of the plaintiffs and of the fathers of the 
other plain'iffs did not exclude them from succes¬ 
sion to the property in suit. Whether this decision 
is right or wrong does Dot fall for decirion here. 
In so far as the decision dissents from a ruling of 
this Court in Karuppai Ammal v. Ramaswamt, 
*5.Mad. 856 it cannot be good authority for this 
Court. It has in fact been thus referred to and 
ontioised by late Mr Srinivasa Aiyangar in his 
edition of Mayne’s Treatise of Hindu law and 
Usage at p. 651: 

Ail, W v h ' r0 v a wi ! ow wh ? ha3 takor a share of the inheritance 
Oles, her share descends to her dsnghfer or daughter's son 

to b ® ““d an iUegitimate son is not entitled 

w»ny part of it. This is distinguished, if net doubted, by 


[ 27 ] The validity of the actual decision in the 
Nagpur case, I. L. R. (1938) Nag. 255, is not bow- 
ever what matters for the momont. Is is the 
observation therein whioh counsel relies upon 
that calls for consideration. It is as follows : 

‘The defendants argue that illegitimate sons obtain 
their rights beoause of a special text and tbat tut for It 
they would have no right at all. Consequently, once they 
have been given a share cu parti'.ion they have obtaiued 
all they arc entitled to under the special text and eo aro 
not entitled to inherit again under the ordinary Hindu 
law. This view was applied by the Madras High Court in 
Karuppai Ammal v. Bamasu ami, 55 Mad. 85C win re the 
learned Judges held that the doctri D e of reverter did not 
apply in the case of an illegitimate son. 

Aj against this is the view that they aro sons and 
have always bsen looked upon as sons, and but for tho 
stricter notions of marriage whioh gradually crept into 
the Hindu law would have shared in the patrimony like 
any other son. The text relating to the illegitimato son 
is, therefore, a text of curtailment, cutting down what 
was o- ce his undoubted right a D d cousequently must be 
strictly construed and cannot be applied beyond its 
express provisions.* 1 J 

[28] Tho Nagpur Judgoj are not in my opinion, 
justified in this view of the text in the Mitakshara 
winch deals with the rights of an illegitimate son 
o a Sudra. Whatever the original position of the 
illegitimate son in the Hindu society of anoient 
days, the rights whioh he can at the present day 
assert in areas governed by the Mitakshara 
school are only those conferred by the special text 
of iajnavalkya understood in the light of Vijna- 
neswaras commentary as accepted by Courts. 
Such rights cannot be enlarged by reference to his 
original position in the Hindu sooiety according 
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to notions of marriage that may have been possi¬ 
bly prevailed. Apart from the case in Thangavelu 
v. Court of Wards , I. L. R. (1947) Mad. 934 to 
which I have already referred there are other 
decisions of this Court binding upon us which 
have dealt with the rights of an illegitimate son 
as strictly depending upon and limited by special 
texts. In Meenakshi Ammal v. Ramaswami 
Josier, (1937) 1 Mad. L. Jour 28 decided by Varada- 
chariar J. suits were brought by the illegitimate 
daughters of a daughter for possession of their 
grand mother's properties which were resisted by 
the defendants who claimed through M's sister’s 
son's eon. The question arose whether the plain- 
tiffs could succeed when there were legitimate 
though more distant heirs in existence. The ques. 
tion was answered in the negative, and it was 
held that the defendants would exclude the claims 
of the daughter’s illegitimate daughters. The 
learned Judge observes in his judgment as follows: 

“The parties are governed bj the ordinary Hindu law 
and not by any rule of custom a3 in the case of dancing 
girls. The general principle of the Hindu law is undoub¬ 
tedly to limit heirship to legitimate issue but in the case 
of illegitimate sons amongst 8udras a speoial exception 
has been made by the texts. One should ordinarily have 
thought (on the analogy of the principle ez prcssxo unius) 
that this itself is a clear indication against recognising 
similar exceptions by way of analogy. The decision in 
Subramania Aiyar v. Ratnavelu Chetti , 41 Mad. 44 pro¬ 
ceeds on the footing that a3 the special text relating to 
the illegitimate son mu3t proceed on the footing of a 
recognition of sapindaship between the illegitimate son 
and his putative father, the latter may well be held 
to be a sapinda of the illegitimate son and as such 
entitled to inherit his property. There is no ecope for the 
extension of thi3 reasoning by analogy. Similarly the 
recognition of a right of inheritance as between the 
mother and the illegitimate daughter (Dundapp v. 
Bhimaica , 45 Bjm. 557) will not warrant an extension 
of sapindaship to other relations because in that very 
case the learned Judges were not prepared to po3talate 
sapindaship between the putative father and the illegiti¬ 
mate daughter. The opening sentence in page 763 of 
<3hose s Hindu law (3rd Edn.) restricts the illegitimate 
child’s inheritance to the mother s property.” 

This decision was affirmed on appeal under the 
Letters Patent by a Bench of this Court consist¬ 
ing of Leach C. J. and Krishnaswami Aiyangar J. 
The decision on appeal is reported in Meenakshi 
Ammal v. Murugappa Moopanar , 1940-1-Mad. 
L Jour 289. Lexch C. J. observes at page 590 of the 
Report: 

"Before the ordinary rules of succession can fee- 
departed from in favour of illegitimate oflspriog there 
must be express authority to te found in the ancient 
texts or some statutory provision.” 

Krishnaswami Aiyangar J. at p. 292 remarks : 

“I can find no warrant for hdding that as a general 
rule the system of succession under the Mitakshara law 
is based on a relationship other than a relationship 
through valid marriage and legitimate descent. A quali¬ 
fied right in favour o! the illegitimate sons amongst 
Sudras, by choice of the father as it ha3 been described, 
has been recognised but this is in the nature of an 
exception and mu9t accordingly be kept within the limits 
of the eioeption itself. It is true that an illegitimate 
daughter has been held to be entitled to inherit to the 
etridhanam property of her mother. This right will 
however be found on examination to be based not upon 
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any ancient texts or rule of law but upon custom and 
analogy.” 

These decisions afford us a mode of approach to 
the decision of the case before us much sounder 
in my opinion, and at any rate, more binding on 
us than the perspective afforded by the observa- 
tions in the Nagpur decision. 

[29] I need only add in conclusion that possibly 
the point of view of the Nagpur High Court may 
be more apposite to the case of an adopted son 
than to the case of an illegitimate son. There are 
special texts in the case cf an adopted son which 
limit his right; but barring such specified in- 
stances of curtailed right, in all other respects, 
an adopted son occupies the same position and 
has the same rights and privileges in the family 
of the adopter as the legitimate son. That is 
because the theory of adoption depends upon the 
principle of complete severance of the child adopt, 
ed from the family in which he is born but in 
respect of the paternal and the maternal line and 
his complete substitution into the adopter's 
family as if he were bom in it. This view of the 
adopted son’s rights in no way offends the sacra- 
mental notions of Hindu marriage and introduces 
no breach into the foundations of the system of 
succession under the Mitakshara law which, as 
observed by Krishnaswami Aiyangar J. in Meena¬ 
kshi Ammal v. Murugappa Muppanar, 1940-1 Mad. 
L Jour 288 is based on relationship through valid 
marriage and legitimate descent. In the case of 
the adopted son, there must be special texts to 
curtail the rights of the natural bom son which 
inhere in him as a result of the adoption. In the 
case of an illegitimate son on the other hand, there 
mu^t be special texts to confer upon him any 
right that may be claimed by him as a son, or 
some principle recognised by the Hindu law by 
reference to which the claim can be sustained. 
In the ca3e in V ellaiyappa Chetti v. Natarajan , 
55 Mad 1 (P. C.) where the status of a son has 
been recogised by the Privy Council in favour of 
an illegitimate son of a Sudra, the question arose 
with reference to a right of maintenance against 
the ancestral property of the father in the hands 
of his collaterals as members of an undivided 
family, which was claimed by the illegitimate 
son. The Privy Council in decreeing the main- 
tenance claim obseives at p. 7 of the report thus: 

‘‘•The father having died undivided in the present 
case, and the text being 6»lent as to maintenance, the 
caie stands outside the text. But this, in their lord¬ 
ships' opinion, is not sufficient to cause the rejection of 
the plaintiffs* cUim if it can be sustained on 6ome prin¬ 
ciple recognised by the Hindu law. The High Court have 
held that there is such a principle, that principle being 
that where under the Hindu law a person is exclud 
from inheritance to property or from a 6hare on parti¬ 
tion of joint family property, he is entitled to mam* 
tenance out of that property, and that the present is suo 
a case.” 

The Privy Council here accept the principle on 
which the High Court aoted, and it is dear to my 
mind that, had they not found that prmoiple 
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available they could not have deoreed the main- 
tenance claim. It follows that there must there- 
fore be either speoial texts or principles of the bind 
•which the Privy Council applied in Vellaiyappa 
Chttti v. Natarajana, 55 Mad. l in order to sup¬ 
port any claim of an illegitimate son. 

[301 There being no such special texts or prin¬ 
ciples to warrant the claim of the appellant before 
us in the ‘present case, the appeal must, in my 
opinion, fail. The only principle relied on is jus 
representations, which, as shown in the foregoing, 
is unavailable in the present case. 

G.B.K.IO.MJ. Appeal dismissed. 

A. I. R. (39) 1952 Madras 11 (C. N. 2 .) 

Govinda Menon and Ramaswami JJ. 

Oorela Krishnamurthy and another — Appel¬ 
lants v. Kalidindi Venkateswaran (died) and 
others — Respondents. 

Appeal agaioBt order No. 194 of 1948, D/• 24-7-1951. 

(a) Debt Laws —Madras Agriculturists' Relief Act 
<IV [4] of 1938) — Validity — Constitution of India, 
Art. 14 -Equality before law. 

The principle of equality before the law does not come 
into play in any controversy as to the legality of a law 
enacted by the State. It comes into play really in the 
sphere of its enforcement. The right of equality before 
law is not offended by any of the provisions of Act IV [4] 
of 1938 in its sphere of enforcement. It is enforceable 
against all persons coming within the ambit of the Act 
without any distinction being made on any ground 
whatsoever. [Paras 10, 12] 

(b) Debt Laws — Madras Agriculturists’ Relief Act 
(IV [4] of 1938), S. 4—Validity-Constitution of India, 
Art. 14 — Equal protection of laws. 

Inclusion of simple mortgagee within the term ’agricul¬ 
turist' which, by the way, was due to the judicial inter¬ 
pretation of the term "saleable interest in the land", is 
not a oase of discrimination against money-lenders and 
would not amount to a case of a class of persons being 
singled out as subject for hostile legislation. On the other 
hand,it*is conferring a benefit on theso non-agriculturists 
and would also take them in for purposes of the benefits 
of Act IV [4] of 1938. [Para 13] 

(c) Debt Laws— Madras Agriculturists' Relief Act 
(IV [4] of 1938), S. 4—Validity—Constitution of India 
Art. 14— Equal protection of laws. 

Exemptions in Clauses (a) to (i) of 9.4 are based upon 
reasonable classification and come within the ambit 
of the principles showing that they have not singled out 
a person or class of persons for discriminating and for 
hostile legislation. The burden of showing that this 
classification rests upon arbitrary and not reasonable 
basis is upon the person who impeaches. [Para 24] 

(d) Dfibt Laws—Madras Agriculturists'Relief Act 
(IV [4] of 1938) — Validity — Constitution of India, 
Art. 19. 

Act IV [4] of 1938 has done nothing more lhan to 
redress an admittedly serious state of affairs, namely, 
imminent ruination of the agriculturists, by prices falling 
oown and interest mounting up. There was the great 
oanger of cultivation passing out of the hands ol the 
agnooUuriafcB who constituted the baok-bone of the State 
into the hands of the money lending non-agrioulturists 
classes. So the Legislature has stepped in and done 
nothing more than redressed this balance taking care, 
however, to eee that the oreditora were not also put to 
«ny hardship, by preserving their capital intaot and en. 
«* r ^ 8 i r ? Monab, e rft tes of remuneration by way of Interest 
■wwlping out of the debts only when the lender has got 
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back more than twice the principal advanced by him and 
whioh was in consonance with the enoient Hindu princi¬ 
ple of Damdupat. Looked at from any point of view it 
cannot be stated that Act IV [4] of 1938 places arbitrary 
restrictions on acquisition, holding and disposal of pro- 
perty. A. I. R. (3b) 1951 8. C. 118, Bel. on. (Para 27] 

(e) Transfer of Property Act (1882). S. 58— Sale or 
mortgage—Tests for determination stated — Deed in 
question held to be a mortgage by conditional sale 
and not an outright sale. [Paras 7, 8] 

Anno. T. P. Act, B. 58, N. 93. 

M. 8. Ramachandra Rao and N. Sethumadhatva Rao 
—for Appellants ; V. Subramanyam—for Respondents. 

Cases referred to.— 

(Arranged in order of Courts, and in the Courts chrono¬ 
logically. List of foreign cases referred to oomes after the 
Indian Cases). 

(*51) A. I. R. (38) 1951 8. 0. 118 : (1950 8. 0. R. 759). 

[Pr. 26] 

(’51) A. I. R. (98) 1951 Mad 147 : (52 Cri. L. Jonr. 515). 


(F. B.) (Pr. 9] 

(1686) 118 U. S. 356 : (30 Law Ed. 220). [Pr. 10) 

(1887) 120 U. S. 63: (90 Law Ed. 578). [Pr. 10] 

(1888) 125 U. 8.181 : (31 Law Ed. 656). [Pr. 10] 


Ramasvami J. — This is an appeal preferred 
against the order made by the learned Distriot 
Judge of Krishna in O. P. No. 11 of 1945. 

[2] The facts are: The respondent before us 
and his late undivided brother Narasimha Rao 
borrowed a sum of Rs. 1500 from the deceased 
Anjaneyulu father of appellants 1 to 8 and exeout- 
ed a registered mortgage deed in his favour. 
Subsequently on 9 5 1931 the mortgagors executed 
Ex. B-l styled as a deed of sale in respect of the 
immovable property for a sum of Rs. 1682 8-0 of a 
portion of the hypothecs plus an additional extent 
making the total extent sold larger in extent and 
undoubtedly in value though we have no specific 
evidence on that point, than the original hypo, 
theca. This deed of sale contained the usual 
covenants of sale and stipulated the following 
condition to reconvey: 

“You and we have agreed that in case, within three 
years from now onwards, that is, before 8-5 1934, we pay 
to you the amount remaining after deduotiog from out of 
the amount of principal and interest aocruing due on the 
salo amount of Rs. 1682-8 0 with oompound interest from 
now onwards at the rate of Re. 1 per oent per mensem 
with annual rests, that net income realised from the 
lands under sale after excluding the cists, etc., from now 
onwards till then, you shall, at our cost, reoonvey the 
property to us. Moreover, it is agreed that the said 
instalment shall be the essence of this agreement." 

The property alleged to be sold seems to have 
been continued in the possession of the vendors 
because the vendors have neither filed patta in 
his name nor the kisb receipt in his name for 
these lands. On the other hand, the petitioner in 
the lower Court has filed kist receipt book Ex. A 5 
covering Aswaraopalam lands. It is in these 
circumstances that the petitioner has filed the 
o. P. for a declaration of the amount due under 
this document of 9-5-1931 on the plea that he is 
an agriculturist” and that this 1981 dooument is 
not an outright sale deed but only a mortgage by 
conditional sale. 

[8] The position taken by the respondents in' 
the lower Court was that the transaction repre- 
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sented as a m:rtgage, namely, the 1931 document 
was a deed of sale with a condition of re-convey¬ 
ance within the time fixed thereunder and that 
time was the essence of contract and that condi¬ 
tion not having b«en fulfilled the contract had 
become null aud void and that this document not 
thing a mortgage by conditional sale the question 
of declaration does not arise and the petition has 
g)t to be dismis-ed. 

[4] The learned District Judge of Krishna up- 
held the contention of the petitioner that tl e 
deed of 1931 is a mortgage by conditional sale 
and that he had jurisdiction under the Actlv of 
193S to give the declaration asked for, and allowed 
the petition. The defeated respondents in the lower 
Court appeal. 

[51 In appeal two points are taken before us, 
namely, that first of all on the facts the learned 
District Judge went wrong in holding that this 
1931 document was a mortgage by conditional sale 
and that it is net really an outright sale and 
secondly that Act Iv of 1938 is ultra vires of the 
Constitution of India by reason of its provisions 
being repugnant to and offending Arts. 14 and 
19 (l) (f) of the Constitution of India. 

[G] We shall take up the contention on facts 
first and deal with the contention based upon 
Art9. 14 and 19 (l)(f) of the Constitution cf India. 

(7l The facts of this ca*e clearly show that the 
deed in question has got all the indicia of a mort¬ 
gage by conditional sale and cannot be construed 
as an outright sale. T he following teste have 
been collected in Mulla's Transfer of Property 
Act, 3rd* Edn., 1949, for deciding whether a given 
document should be construed as an outright 3ale 
or a mortgage by conditional sale, (l) Existence of 
a debt. ( 2 ) Period of payment, short period indi¬ 
cating of sale and the long period of mortgage. *3) 
Continuance of the grantor in possession indicates 
mortgage. (4) The stipulation for interest on 
repayment indicates mortgage. (5) The price 
below the true value indicates mortgage; the con- 
tempornneoua deed stipulating for reconveyance 
indicates a mortgage but one executed after lapse 
of time points to sale. These tests are not exhaus- 
tive and are only illustrative. 

[5] In this case the circumstances under which 
this 1931 deed came into existence show that it 
could not be an outright sale. It is common 
ground that there wa9 a dispute between the 
mortgagor and the mortgagee that insufficient 
property has been hypothecated and that the 
mortgagee stood in danger of jeopardising his 
security. There was also a criminal c*se about it. 
This sal*, deed was the answer terminating that 
criminal litigation. Therefore, the probabilities 
are that the mortgagor executed this document 
not as a sale deed but merely hypothecating 
additional properties and giving more security 
and that the parties to the transaction meant 
nothing more. This receives corroboration from 
the fact that the mortgage was fGr Rs. 1500 and 
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the subsequent sale-deed which has come into 
existence within one year’s time was for an 
additional sum of Rs. 162 8 0 including interest 
and conveying a larger extent. It is clear that 
this additional extent has been included in the 
1931 document practically for nothing and, there¬ 
fore, it is a strong indication of this document 
being a mortgage by conditional sale. The stamp 
papers for the 1931 sale deed have beerf purchased 
by the vendor which again is an indication against 
this being an outright sale-deed. Then the las: 
covenant in the 1931 document which has been 
reproduced abcut incorporates two things namely 
accounting and compound interest. These stipula 
tions for accounting and compound interest are 
very strong circumstances shewmg that the 
document 19 not an outright sale. We have 
already mentioned that the respondent before us 
seems to have been continuing in possession of 
the property and paying kist. The records before 
us show that this point is not free from doubt. 
This has net been clearly ascertained in the evi- 
dence of P w. l whose deposition has been printed. 
Therefore, od the facts we are clearly of opinion 
that the learned District Judge of Krishna was* 
right in construing tho document as a mortgage 
by conditional sale and not as an outright sale. 
On this conclusion the other findings cf the 
learned District Judge flow and, therefore, on tha 
facts there are no grounds for interftrence. 

[9) Turning to the point of law, namely, that 
Act iv of 1938 is ultra vires cf the Constitution of 
India by reason cf its provisions being repugnant 
to Arts. 14 and 19 (l) (f), the contentions of the 
learned advocate for tho appellant before U9 are 
to the following effect : namely that Act IV of 
1938 is a negation of the rights of “Equality be:ore 
the law and equal protection of tho laws assured 
by Art. 14 of the Constitution” and secondly that 
arbitrary restrictions have been placed by this 
Act on the fundamental right to acquire, hold and 
dispose of property assured under Art. 19. We 
shall proceed to examine these contentions in two 
part3. First Art. 14 and secondly Art. 19 (l) (0- 

[10) So far as Art. 14 of the Constitution is 
concerned the case for the appellant depends upon 
the definition of the terms of equality before la w 
and equal protection of the laws. It is unneces¬ 
sary for us to indulge in any parade of learning 
and go into an elaborate examination of the 
American decisions because these two phrases 
hive been the subject m itter of deep consideration 
by th s High Court in a leading decision reporte 
in V. G. Row v Stats of Madras , A.I B. (38) 19» 
Mad. 147. The learned Chief Justice has analysed 
both these concepts in the following terms: 

“Tbe two phrases 'equality before the law’ and the 
equal protection of the laws' must be taken to denote two 
diuerent conceptions because of tho disjunctive. Ot cr* 
w se we would be attributing the sin of tautology to tue 

Constitution makers. These two phrases appear to nave 

b;en taken from tho Constitutional doctrine of the wo 
countries Britain and tbe United States. It was Uicej 
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who ennooUted the dootrine of equality before the law as 
a pirt ol the rule of law which according to the learned 
Professor forma the fuudameusal prin jiple of the Briti-h 
ConatitutioD. It has thr o meaning or may bo regarded 
from three different points of view. It means in the first 
place the supremacy of the regular law of the land as 
opposed to arbitrary power. A man may be punished for 
a broasb of law but he oan te punished lor nothing else. 
It means against equality before the law or the equsl 
subjection of all classes to the ordinary Uw of land admi¬ 
nistered by tho ordinary law Court-?; the rule of law in this 
( sense excluded the idea of any exemption of officials or 
others from the duty of obedience tj the law whioh 
governs other citizens or frooi the jurisdiction of the 
ordinary tribunals.** 

This aspect of the rule has been understood to 
imply that no man however well placed or 
powerful he be otherwise i9 above the law; that 
officials like private citizens are bound to obey 
the same law and for the same offence are tried 
by the same judicial tribunals and that for the 
vindication of their civil rights or to obtain re¬ 
dress for wrong9 done to them, they have to 
pursue the same remedies (see Dicey p 123) 
"Equality before the law" doe9 not mean that the 
powers and privileges of a private c.tuen are the 
same as the powers of a public officer may be 
given special powers (sic). What the rule of law 
requires is that any abuse of such power or any 
other wrongful act by a public officer should be 
subject to control by the Courts in the same way 
as any wrongful ac5 committed bv an ordinary 
citizen. The principle of equality before the law 
is not violated by the existence of special laws 
providing for particular groups in the State, e. g., 
soldiers, doctors, or lawyers. Such laws may 
nob affect the rest of the people, but apply only 
to tne members of a particular calling. Bub in the 
enforcement of these laws as well as in the enforce¬ 
ment of the general law, no distinction is made 
betweeo man and man. To give a concrete illus. 
trafcion of the principle, if the original law pro¬ 
vides for the punishment of an offence anv person 
who is guilty of the offence irrespective of hie 
position in life or his wealth or influence will be 
liable to be punished in the same way as any 
other person guilty of the same offence. No doubt 
the punishment may vary according to the facta 
of each particular case, but the same set of fac's, 
if they existed ia another ca^e, would also result 
in the same punishment In my opinion, the 
principle of equalits before the law does not come 
into play in any controversy as to the legality of 
a law enacted by the State. It comes into play 
really in the sphere of its enforcement. This is 
obvious from the fact that Professor Dicey who 
treats it as one of the fundamentals of the British 
Constitution was well aware of the supremacy of 
the British Parliament in the making of laws. 
Woquestion can arise in Britain of an Aot of Par. 
Iiament being invalid because it contravenes the 
principles of e mality before the law. So. when 
rrofessor Dicey 
essential part of 
that the laws of 


speaks of the principle beiDg an 
the Constitution, it only means 
the land shall be enforced against 


all persons ejually without any distinction being 
made on any ground whatsoever. In my opinion, 
it is in this sense that the phrase 1 Equality be- 
fore the law" is used in Arc. 14. The impugned 
Act does not offend this principle. The other con¬ 
cept of "The equal procection of the lave" un¬ 
doubtedly comes from the HCh Amendment to the 
United States Constitution. This guarantee was 
aimed at undue favour and individual or cla3s 
privilege on the one hand and at hostile discri- 
mina'ion or the oppression of inequality, on the 
other. It sought an equality of treatment of all 
persons even chougn all enjoyed the protection of 
due process- Thus the guarantee was intended to 
secure equality of protection not only for all but 
against all similarly si uated. In short tho equal 
protection clause embodies a prohibition against 
discrimination, discrimination in favour of any 
person or cl»ss as much as di-crimination against 
any person or olas9. Equal protection of the laws 
i<> a pledge of the protection of equal laws. Yick 
Wo v. Hopk>ns (1^86) 118 U. S. 356. It requires 
that persons subjected to a piece of legislation shall 
be treated alike under like circumstances and 
conditions both in the privilege* conferred and 
in the liabilities imposed; Hays State of Mi;, 
souri. (1887 120 U 3 68. It prevents any person 
or class of persons from being singled out as a 
spocial subject for discriminating an I hostile legis¬ 
lation. Penbina Consolidated Silver Minina A 
Milling Co v. Commonwealth. Pins,loan'd (1888) 
125 0 S. 181 It is well established that this 
clause does not forbid classification for purpo-es 
of tie exo cise by the State of police or taxation 
rights. It is in this sense I understand the phrase 
a9 incorporated in Art. 14. 

Ill] In other words, equal protection in short 
means: absence of any arbitrary discrimination 
by the laws themselves or in their administration. 
None should be favoured and none should be placed 
under any disadvantage in oircum«tances that 
does not admit of auy reisonable justification for 
a different treatment. Thus it doe9 not mean that 
every person should be tixed equally but that 
persons under the same circumstances or proper¬ 
ty of the same character should be taxed by the 
same standard. But if there is any reasonable 
basis for classification, the legislature would be en- 
titled to make a different treatment Thus it may (i) 
exempt certain olasse* of pro|«rty from taxation 
at all, suoh as libraries and the like; <ii) impose dif¬ 
ferent specific taxes upon different tr* es and 
professions; (ui tax real and personal property 
in different manners and so on. Similarly property 
specifically benefited may be suhj.ct to special 

taxation if the taxation is equa 1 within the class 

benefited. Again, there may he different modes 
of assessment lor different kinds of properties 
provided the rule of assessment is the same, 
liqual protection thus means, in *-hort 

"that no impediment should be interposed t 
salts by auy one except.ss applied to the same 
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others under like circumstances; that no greater burdens 
should be laid upon one than or laid upon others in the 
same calling and condition; that in the administration 
of criminal justice no different or higher punishment 
should be imposed upon one than such as is prescribed to 
all for like offences.” 

Nor does equal protection prohibit the granting 
of special privileges to particular enterprises or 
employments in the interests of the general wel¬ 
fare, provided there is no discrimination within 
that class, e. g., in favour of national banks, in¬ 
surance companies, railways and the like. Simi¬ 
larly, corporations may be treated separately from 
individuals and foreign corporations maybe classi¬ 
fied separately from domestic corporations. 

“Clats legislation discriminating against some and 
favouring others is prohibited, but legislation which, in 
carrying out a public purpose Is limited in its applica¬ 
tion. is not prohibited, if within the sphere of it3 opera¬ 
tion it affects alike all persons similarly situated." 

"A classification is reasonable when it is not an arbit¬ 
rary selection but rests on differences pertinent to the 
subject in respect of which clas3iffcation is made; thus a 
particular business may be subjected to a special burden 
ii there is reasonable relation between the burden imposed 
and the peculiar character of the business. Thus, rail¬ 
ways may be made a special class for taxation or Bafety 
to the public. Similarly, certain professions may be 
limited to persoQ3 having particular qualifications Again 
a classification having some reasonable basis does not 
offend against ‘equal protection’ merely because it is not 
made with mathematical nicety or because in practice 

it results in some inequality. 

• • • • 

"The burden of showing that a classification rests upon 
an arbitrary and not reasonable basis is upon the person 
who impeaches the law as a violation of the guarantee of 
equal protection. Further, if any 6tate of facts can be 
reasonably conceived that would sustain theclassification, 
the existence of that stateof facts at the time the law was 
enacted must be assumed” (8ee Durgadas Bobu Consti¬ 
tution of India , M. L. J. Publication). 

[l 2 j Applying these principles, we find that first 
of all the right of equality before law is not offen- 
ded by any of the provisions of Act IV [ 4 ] of 1938 
in its sphere of enforcement. It is enforceable 
against all persons coming within the ambit of 
the Act without any distinction beiDg made on 
any grouod whatsoever. The learned advocate 
was not able to point out any single provision 
which shows discrimination in the enforcement 
of this Act. Therefore the impugned Act does not 
offend this principle. 

[ 13 ) Turning to the other concept of "equal 
protection" the learned Advocate contends that 
this prinoiple is offended by reason of Act iv ' 4 ] 
of 1938 including non agriculturists in its prelimi¬ 
nary definition of “agriculturists" and secondly 
by reason of its excluding agriculturists under 
various exceptions in clauses a to I of S. 4 of Act 

IV of 1039. . . 

[14) In so far as the first contention is concerned it 
is based upon the fact that the term "agriculturist" 
has now been judicially interpreted as including 
simple mortgagees who most ofeen happen to be 
in tbe < 2 *: of money lending creditors who are 
all non-agriculturists. It is, no doubt, true that 
the definition is reduced into absurdity when a 


money-lender is made an agriculturist of the Mad¬ 
ras State and a tiller of the soil by reason of his 
being a simple mortgagee but this inclusion, which 
by the way, was due to the judioial interpreta¬ 
tion of the term "saleable interest in the land " 
is not a case of discrimination against money, 
lenders and would not amount to a case of a class 
of persons beiDg singled out as subject for hostile 
legislation. On the other hand, it is conferring a 
benefit on these non-agriculturists and would 
also take them in for purposes of the benefits of 
Act Iv [4] cf 1938. 


* 


[ 15 ] Then turning to (he exempted categories 
set out in (a) to (i) of S. 4 of Aot iv [ 4 ] of 1938 for 
this classification we must first of all bear in 
mind the objects and reasons for which this Act, 
Act IV [ 4 ] of 1938, was enacted which are set oat 
in the objects and reasons published in tbe 
Gazette dated 1-12 1937: 

“The object of the bill is to rehabilitate agriculture 
which is the basic industry of this province. Directly or 
indirectly the prosperity of all sections of the people is 
dependent upon the eoonomio well being of the agricul¬ 
turist. His present deplorable plight is well known. 
While on the one hand his income had diminished, on 
the other, the interest upon his debt has been steadily 
accumulating, often at an unconscionable rate. The pre¬ 
dominant feature of the distress is due to the burden of 
the debt. It is the duty of any modern Government which 
is alive to it3 responsibilities to the people to relieve the 
producers of the people’s food from such an intolerable 
burden. It would net be right fer the State to permit the 
hereditary skill of tbe agriculturist to pass into un¬ 
employment allowing land to fall into the hands of 
people who are strangers to the calling of Agriculture. 
Conciliation and other voluntary methods have failed and 
the adoption of the principle of compulsion has b'oome 
necessary. 

The bill provides that payment of the outstanding 
principal should discharge the debt (in cases where high 
rates of interest aro charged). Interest will run from 
1-10 1937 at a rate not exceeding six per cent, per 
annum. In cases where high rates of interest are charged, 
payment of twice the principal is to have the effect of 
completely discharging the debtor from further liability. 
As far as possible persons following occupations other 
than agriculture have been excluded from the benefit of 
the bill Due3 to Government aod local bodies and to 
co-operative and certain Joint etock banks havo also been 
excluded from its sjope. Every endeavour has been made 
in drafting the bill to simplify the issues and make 
them e**y of decision, thu3 minimising litigation.” 

[ 16 ] Bearing iheso objects and reasons if we 
examine the circumstances under which all these 
exemptions A to I came to be incorporated the 
task of our finding out whether these exclusions 
offend equal protection of law will become easy. 

[17] Clauses (a) to (c): These olausee exempt 
debt3 due to the Provincial Government to the 
Central Government and to Loo%l authorities from 
the operation of the Aot. The reason for this 
has been explained by the Prime Minister as 


lows : 

•If revenues Uses and cesses were written of! no 
eet or advantage would be gained for the people y 
jsing of this Act. If the revenues, taxes and cesses 
re exempted U was because they were necessary lot 
lered administrations. The procedure adopted by in* 
vc.nm«nt i* flmntln a leans and collecting them wft 
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diflereni from that adopted by private individuals. 
Further, tbo writing oH loans, or interest thereon was a 
matter for exaautive aotion and that course was available 
and need not be dealt with by legislation. Government 
could not afford to nor did they leave interest on loans 
to get into arrears as private oreditors did, thereby 
leaving a burden, may be an act of charity, too heavy 
for the debtor to bear (Proceedings of the Council).” 

[18] The statement of objeots and reasons re. 
produced just above show that it was the en- 
deavour of the Legislature that as far as possible 

'persons following occupations other than agrioul- 
ture should be excluded from the benefit of the 
bill. This explains cl. (d). Under cl. (d) persons 
living in urban areas and following predominantly 
non-agrioultural occupations either alone or in 
addition to agriculture have been excluded. It is 
quite likely that a few genuine agriculturists also 
come to b9 excluded under this category but then 
we have to remember that these persons have 
only to think themselves for it because they can- 
not have the best of both worlds, namely, be an 
agriculturist and at the same time enjoy all the 
amenities of urban life also. No Legislature can 
frame definitions whioh in its practical working 
would not develop isolated flaws or reveal loop 
holes; for as the English proverb has it, we oannot 
make an omelette without breaking some eggs. 
Tbe exclusion, however, is based upon a sound 
classification and is oertainly not arbitrary. 

[19] Clause (e). The reason for this exemption 
is that the credit system of oo.operative societies 

4 is not less important than the functions of tbe 
Government in regard to agriculture and it would 
be impossible to treats co.operative societies as 
outside bodies and to place them in the same cate, 
gory as ordinary oreditors. 


[30] Clauses f }) and (g). The reasons for en. 
acting these exemptions were. Liability arising ou 
of a breach of trust (express Or implied) and ir 
re9peot of maintenance are treated differently 
from ordinary debts. Even agriculturists oannol 
escape discharging their obligations to the fullest 
extent possible in respeot of these special olasses of 
liabilities. No Court of equity would extend its 
protection to persons guilty of breach of trust in 
any form to any extent, and the helpless oondi. 
tion of persons whose sole means of support is a 
paltry maintenance allowance calls for even a 
greater measure of protection, than even what an 
agriculturist is entitled to. Snoh maintenance may 
be payable to women, children, aged parents, 
junior members of a Malabar tarwad or the 
younger brothers of the holder of an impartible 
1 e3tafce - Liability in respeot of all olasses of main- 
tenance is left untouched by this Aot. 

[ 21 ) Clause (h). With reference to this olause, 

the Select Committee has observed as follows: 

»l* l8 ° exem P‘ ed from the operation 
«*ny debt or debta due to a woman who Is 
entirely dependent on sneh debt or debts for her main- 

2 E.i*u d h “ ECOO,dln R 1 7 Ineluded the following 
additional items «n olause 4 of tba bill. -Any debt or debts 

M *o • who on October 4,'1087 did not own any 


other property, provided that the principal amount of 
the debt or debts on such date did not exceed Rs. 3,000 
(this amount has been raised to Rs. 6,000 by the amend¬ 
ing Act of of 1948) It is provided that in caloulatiDg 
the value of the property owned by the woman on 
Oatober 1, 1937 the house in which she lived or any 
furniture therein or her household utensils, wearing 
apparel, jewellery or Buch like personal belongings, should 
uot be takeD into account.” 

[32l Clause (I). Wages due to agricultural or 
other rural labourers are also exempted from 
the operation of this Act. 8uoh debts rarely carry 
any interests. The words "other rural labourer 1 ' 
would include a village labourer employed for 
any purpose though not agricultural. Wages due 
to domestio servants and personal attendants in 
the rural parts of this province would be saved 
by this sub-clause. Such labourers in towns and 
in oity factories would not come under the terms 
"rural labourer.” 

[ 23 ] The case with which these exemptions 
were framed upon a sound and explicable classifi¬ 
cation based upon the objeots and reasons for 
which this Act IV of 1938 came to be passed is 
illustrated by an amendment whioh was proposed 
to include within the scope of this exemption 
debts due to orphans, very aged and disabled 
persons. The Prime Minister in ’opposing this 
amendment said that women for whose benefit 
the protection was devised constituted a distinct 
olass. As for the other categories of persons re¬ 
ferred to numerous difficulties would arise in 
defining them or ascertaining their fitness for 
relief. He was unable to accept the amendment 
because it would lead to enquiries whether a 
person was infirm or not and whether he was 
capable or not of earning a livelihood and in the 
case of minors the time that minority should be 
calculated upto—whether the date of the loan or 
the date of the legislation. The complications that 
might enure might be too many to be solved 
easily. In the case of woman, at least, the 
tradition was to make a distinction with respeot 
to tenure, estate and other matters. If a similar 
distinction was to be made in the case of the 
other persons also it would lead to difficulties. 
As for orphans what was the oriterion? Was 
it the mere fact of the death of parents? If 
so, a minor might be driving in a motor oar, 
due perhaps to the absence of parental oare 
and was he to be considered an orphan? The 
house would be ill-advised in accepting this 
amendment. He would admit, at the same time 
there were many oases of an absolutely deserving 
character but he was afraid these could not be 
provided for. Let them therefore be content with 
providing for women, who he added, beoame a 
nightmare to him beoause of the amount of 
literature whioh appeared in the press in their 

} b would be very difficult to define a 
disabled person” so as to entitle him to be 
exempt from the provisions of the bill. Regarding 
minors, thaw iu one great difficulty. In this 
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country, if they proceeded to differentiate in re¬ 
gard to legal rights of minors, an amount of 
complication with regard to the rights of the 
individual members of Hindu families would 
arise. Such difficulties would not arise in the case 
of women. (Proceedings in Council). 

[24] This analysis shows that these exemptions, 
are based upon reasonable classification and come 
within the ambit of the principles mertoned 
above showing that they have not singled out a 
person or class of persons for discriminating and 
for hostile legislation. I he burden, as already 
pointed out, of showing that tnis classification 
rests upon arbitrary and not reasonable basis is 
upon the person who impeaches. 1 his burden 
has been singularly not discharged by the 
appellant before us. 

[25] Finally coming to Art. 19 (l)of the Consti¬ 
tution the ideology behind this right is that of 
individualism and private property It means 
that a man is free to acquire any property (in¬ 
cluding means of production) either by inherit¬ 
ance, personal earning or other lawful means to 
hold it as his own, and to dispose of it, limited 
only by the exigencies of public welfare. ‘ Dis. 
po^e of” means (a) to determine the fate of, to 
exercise the power of control over, to fix the 
condition, employment etc., or to direct or assign 
for a use; lb) to exercise fina'ly one's power of 
control over, to pass over into the control of, 
someone else by selling, to get rid of. 

Clause (5) Restrictions upon the right of pro¬ 
perty. Clause ( 5 ) of Art. 19 authorises the state to 
impose reasonable restrictions on the exercise 
of the rights of property, (i) in the interests of 
the general public; (ii) for the protection of the 
interests of any scheduled tribe. 

Interests of the general public: The expres¬ 
sion "m-erests of the general public” in els 5 
and 6 of Art. 19 differs from the expression 
‘interests of public order” in els. ( 3 ) and U*. 
Bo the State shall be competent to impose res¬ 
trictions under els (5) and (6) not only on 
grounds of public order but also on grounds of 
social and economic policy or on the ground of 
the "common good” e g. for securing the objects 
referred to in els. (b) to (cl of Art. 39. 

[ 26 l The point for determination ia whether 
Act IV of 1938 under the guise of protecting pub¬ 
lic interests places arbitrary restrictions or rea¬ 
sonable restrictions upen acquiring, holding and 
disposing of p r o;erty. In Chintaman Rao v. 
The S:ate of Madhya Pradesh, A. I. R. (S8) 1951 
S. C. 118 the phrase ' reasonable restrictions ’ has 
been interpreted. The phrase “reasonable res 
trictions" connotes, according to the Supreme 
Court that the limitation imposed on a person in 
enjoyment of the right ohould not be arbitrary 
or of an excessive nature beyond what is requir¬ 
ed in the interests of the public. The word 
“reasonable” implies intelligent care and delibe¬ 


ration that is the choice of a cause which reason 
dictates. Legislation which arbitrarily or excea. 
sively invades the right cannot be said to con¬ 
tain the quality of reasonableness aod unless it 
strikes a proper balance between the freedom 
guaranteed in Art. 19 (1) (g) and the social con¬ 
trol permitted by cl. 6 of art. 19 it mu3t be held 
to be waLting in that quality. 

[27J In this case the Act IV of 1938 has done 
nothing more than to redress an admittedly 
serious state of afiairs, namely, imminent nina 
tion of the agriculturists, by prices falling down 
and interest mounting up. Theie was the great 
danger of cultivation passing out of the hands of 
the agriculturists who constituted the back-bone 
of the State into the bands of the money lending 
non-agricuburists classes. So the Legislature has 
stepped in and done nothing more than re 
dressed this balance taking care, however, to see 
that the creditors were not also put to any 
hardship by preserving their capital in tact and 
ensuring reasonable rates of remuneration by 
way of interest ani wiping out of the debts only 
when the lender has got back more than twice 
the principal advanced by him and which was in 
consonance with the ancient Hindu principle of 
Dimdup'it. The learned advocate for the appel- 
lant waa unable to point out any circumstances 
showing that the reliefs provided for by the 
Act IV of 1928 were either unnecessary or arbi- 
trary or of an excessive nature or not war¬ 
ranted by publi: interest In fact the Constitution 
itself has conferred powers on the State Legis- 
lature in sch. 7 list 11 — State List item 
No 30 lending and money lenders', relief of 
agricultural indebtedness to deal with money 
lending, money lenders and agricultural indebted¬ 
ness. Th s regulation of inODey lending and 
money lenders and relief of agric ultural indebted¬ 
ness is considered to be legitimate exercise of 
the police powers of the State aud in these days 
of the welfare State it is too late in the day to 
challenge it and in fact in this country such 
legislation ha9 been ecasted for a very long time 
even during the time of the British Administra¬ 
tion. Therefore, looked at from any point of 
view it cannot be stated thai this Act IV of 1938 
places arbitrary restrictions on acquisition, hold¬ 
ing and disposal of property. 

[28] The pcint cf law taken, therefore, faila 
and the provisions of Act IV of 1938 are not 
repugnant to any of the provisions of the Con¬ 
stitution of India and are certainly infra vires 
thereof. 

[29) In the result this appeal fails and is dis¬ 
missed with C09t9. 

C.R.K./D.H. Appeal dismissed. 
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A. I. R. (39) 1952 MADRAS 17 (C. N. 3) 
KRISHNASWAMI NAYUDU J. 

Joshuna B. Powers Incorporated, PlaintijIs-Ap¬ 
plicants v. Express Newspaper* Ltd. and another 
Defendants-Respondents. 

C. S. No. 236 of 1950 and Applns. Nos. 2183 & 2336 
of 1951, D/- 20-9-1951. 

Civil P . C. (1908), O. 37, R. 3 — Leave to defend 
suit — When to he granted — Matters to be con¬ 
sidered by Court. 

It is not the province of the Courts hearing an 
application for leave to defend to examine the de¬ 
fence, if there is one, and find out the truth or 
otherwise of the defence, but only to consider 
whether there is a real defence to the suit, and if 
it is satisfied that the defence is not imaginary, 
speculative or fanciful, but real and 'bona jtde . 
there is no other course open to it except to grant 
leave to defend. In an application for leave to de¬ 
fend, the applicant has only to satisfy the Court 
that he has got a real defence to the suit and not 
that he has got a complete ansiver to the plaintiff's 
case. It is not possible to lay down a rule of thumb 
in what cases leave to defend should be granted . 
each case has however to be decided on the parti¬ 
cular facts and circumstances. (Para 7) 

Where in a suit on the promissory note the de¬ 
fendant pleaded an arrangement with a third party 
under which the plaintiff was to receive the pro- 
note amount from such third party it ivas held in 
the circumstances that it teas sufficient to con¬ 
stitute a bona fide and real defence so as to grant 
leave to defend. (Para 7) 

Anno: C. P. C. O. 37 R. 3 N. 2. 

V. Srinivasan, for Applicants — King and Part¬ 
ridge, for Respondents. 

ORDER: These are appeals against the order of 
the Master dismissing the applications taken out 
by the 1st and 2 nd defendants separately, for leave 
to defend but on practically the same grounds. 

(2) The plaintiffs belong to New York; the 1st 
defendant is the Express Newspapers Limited, and 
the 2nd defendant is the Managing Director of the 
1 st defendant. The plaintiffs were acting as the 
representatives of the 1st defendant at New York. 
The defendants entered into a contract with one 
Ben Shulman of New York for the purchase of a 
printing press and asked the plaintiffs, their busi¬ 
ness representatives at New York, to advance a sum 
of 10 , 000 /- dollars towards the cost of the machi¬ 
nery. Defendants executed a promissory note in 
favour of the plaintiffs for 10 , 000 /- dollars on 9 - 4 - 
1947. The present suit is on that promissory note, 

(3) The defence as disclosed in the affidavit 
filed in support of the application for leave to de- 
fend is that the suit promissory note was not in¬ 
tended to be acted upon, that the defendants placed 
an order through the plaintiffs with one Ben Shul¬ 
man of New York for purchase on behalf of the 
defendants a printing machinery valued at 1 , 35,000 
dollars and that on hearing from the plaintiffs and 
the seller Ben Shulman, a letter of credit was sent 
on 20-11-1947 on the understanding that the machi. 
nery was ready for shipment. A sum of 10,000/- 
dollars had to be paid as advance and the plaintiffs 
were to pay that amount in the first instance and 
recover the same from the amount of the letter of 
crecUt to be opened by the defendants in favour 
of Shuhnan. The defendants accordingly 
provided the funds to open a letter of credit in 
favour of Ben Shulman in which the amount of 
advance by the plaintiffs, namely 10,000/- dollars, 
was also included. In the meanwhile, there were 

l i f pu , t f s ® ft # the shipment of the machinery 

^ fw^ . eg f d . bre ^ ch on P flrt of the sellers 
W contract 0 f sale. The defendants state that 
under the arrangement between the parties the 
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they plead discharge by the arrangement alleged. 
The plaintiffs’ case is that the letters of credit 
should be opened in their name and that the 2 nd 
defendant agreed that all letters of credit would 
be opened in the plaintiffs’ name, but when the 
time came to open the letters of credit, the 2nd 
defendant did not do so, but opened them in favour 
of Ben Shulman. They take up the position that 
they are not concerned with the arrangement 
that the defendants may have made with Ben 
Shulman. They state that they are not parties 
to any such arrangement. Though it is stated by 
the defendants in the affidavit that the pronote was 
not intended to be acted upon, the real defence 
seems to be, as could be gathered from the allega¬ 
tions in the affidavit, that the pronote was dis¬ 
charged by the opening of the letter of credit in 
favour of Ben Shulman including the pronote 
amount. That is m pursuance of an arrangement, 
which is pleaded by the defendants, to which, it is 
stated, the plaintiffs were a party, that the plain¬ 
tiffs would receive this 10,0(50/- dollars from Ben 
Shulman, instead of directly from the defendants. 

(4) Three letters in the correspondence between 
the parties may be referred to for the purpose of 
ascertaining whether there is a real defence to the 
suit. On the same date as the pronote, that is on 
9-4-1947, the 2nd defendant writes to the plaintiffs 
requesting them to pay 10,000/- dollars to Mr. Ben 
Shulman and stating that he will reimburse the 
amount as soon as he could arrange it. There is 
also mention in that letter that the 2nd defendant 
has cabled that day to open another letter of 
credit for 10,000/- dollars in respect of an item of 
machinery different from the one in respect of 
which the amount of 10,000/- dollars was advanced. 
It is also indicated in that letter that the letter of 
credit would be opened in favour of the plaintiffs. 
On 8-10-1947, the plaintiffs write to the 2nd defend¬ 
ant in regard to various matters, and while refer¬ 
ring to the fees payable in respect of their acting 
as the representatives of the defendants, there is 
a demand made as to several items and it is stated 
within brackets that those items are beside 
"the US 10,000 dollars payment made to Ben Shul¬ 
man which was to be included in the general 
letter of credit covering this press.’’ 

It is therefore clear from these two letters that the 
letter of credit to be issued to the plaintiffs should 
include these 10,000 dollars, but the question is 
whether in variation of that arrangement, the 
letter of credit could be issued for these 10,000 dol- 
lars to Ben Shulman instead of the plaintiffs. The 
defendants say that this change was agreed to and 
acquiesced in by the plaintiffs. In the letter dated 
HWW written by the defendants to the plaintiffs 
there is a reference to the Shulman shipment! 
where the defendants say: 

“We have taken steps to open the credit for Jack¬ 
s ' 511 Ville Press and also for the Stero-plant. We 
have included in this letter of credit 10000 dollars 
advanced by you to Mr. Shulman for this tran¬ 
saction. We are requesting Mr. Shulman to 

to C you" 10000 d ° llarS fr ° m 1116 Bank and W ^ 

(5 > There is therefore an intimation at any rate 
on 3-11-1947 that the amount of the pronote has 
been paid, though not directly paid to the plaintiffs, 
wdth direction to the plaintiffs to receive 10000 
dollars from Ben Shulman and a corresponding 
direction to Shulman to receive the amount from 
and pay it over to the plaintiffs 
' 6) . Tbe question that would arise for determina¬ 
tion in this suit is whether the arrangement plead- 
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ed by the defendants is true. There is some sup¬ 
port for the contention and it is not totally with¬ 
out foundation, because subsequent to that in the 
correspondence, the plaintiffs did not protest to 
the letter of credit being opened in the name of 
Ben Shulman and have acquiesced in it. I should 
consider that, on this material, it should be held 
that the defence is a real defence to the suit and 
equally a ‘bona fide’ defence. There is the pronote; 
execution and consideration are admitted; practical¬ 
ly discharge is pleaded by payment of the amount 
of the suit pronote to a person in New York, from 
whom the plaintiffs, who are the representatives of 
the defendants, were asked to receive the amount 
as the same had been paid to a person with whom 
certain transactions were entered into by the defen¬ 
dants, the plaintiffs acting as their representatives. 

(7) The learned Master, however, examined me 
documentary evidence in detail, and, after an ela¬ 
borate enquiry, has found that there is no basis 
at all, on the facts, for the suggestion that there 
could have been any ‘novatio’ by reason of the en¬ 
tire documentary evidence in this case. The learn¬ 
ed Master examined the contentions with reference 
to the documents and the probabilities of the case 
and held that the defence' had no basis. While he 
observes that 

“the inclusion of the amount in the letter of credir, 

was obviously intended to be a mode by which the 

plaintiff was to be paid the money due to him 

under the note", 

he however states that “it was never contemplated 
that it should automatically discharge me promis¬ 
sory note." I consider these are all matters for 
consideration not for a Court hearing an applica¬ 
tion for leave to defend, but really for the trial 
Judge hearing the suit to examine the defence and 
decide the case on its merits. It appears to me 
that tl\e learned Master has missed the mode of 
approach to an application of this nature. It is 
not the province of the Court hearing an applica¬ 
tion for leave to defend to examine the defence, 
if there is one, and find out the truth or otherwise 
of the defence, but only to consider whether there 
is a real defence to the suit, and if it is satisfied 
that the defence is not imaginary, speculative or 
fanciful, but real and ‘bona fide’, there is no other 
course open to it except to grant leave to defend. 
In an application for leave to defend, the applicant 
has only to satisfy the Court that he has got a real 
defence to the suit and not that he has got a com¬ 
plete answer to the plaintiffs’ case. That is legiti¬ 
mately the province of the trial Court and not of 
the Court hearing an application for leave to de¬ 
fend. It is not for the applicant to satisfy the 
Court hearing an application for leave to defend 
that he would in any event succeed in the defence 
which he has raised. Much of the elaborate en¬ 
quiry in this application could have been avoided, 
if the real scope of such an application had been 
correctly appreciated. I have no douJ)t that, on 
the facts placed before me, there is a real defence 
to the suit. The fact that the pronote amount has 
been sent to Ben Shulman and an arrangement is 
pleaded, whereby the plaintiffs have agreed to 
receive the amount from Ben Shulman, in sufficient 
to constitute a real and ‘bona fide’ defence. It is 
not possible to lay down a rule of thumb in what 
cases leave to defend should be granted; each case 
nas however to be decided on the particular facts 
and circumstances. But this must be borne in 
mind that what the applicant praying for leave to 
defend should establish is that he has really got 
a defence, and not that he would succeed in the 
defence raised by him. 

(8) The appeals are allowed. Leave to defend is 

granted. Costs will be costs in the cause. 
C.R.K./K.S. Appeals allowed. 


A. I. R. (39) 1952 MADRAS 18 (C. N. 4) 
PANCHAPAKESA AYYAR J. 

S. K. Kuttalalingam Pillai, Petitioner v. S. V. R 
Chinnakannu Pillai, Respondent. 

Civil Revn. Petn. No. 6 of 1951, D/- 27-8-1951. 

Civil P. C. (1908) S. 51, Proviso — Record or 
reasons tor arrest — If essential. 

A Court must record its reasons in writing re¬ 
garding its being satisfied, under S. 51 C. P. C., as 
amended, that the judgment-debtor had rendered 
himself liable to be *arrested and sent to civil jail; 
on any one of the grounds mentioned therein, be¬ 
fore directing his arrest and detention in Civil jail. 7 
and reasons must be given every time a man is 
ordered to be arrested and in every proceeding 
where he is ordered to be arrested; An order for 
arrest without giving any reason whatsoever can¬ 
not be sustained. AIR (36) 1949 Mad 470 and 
AIR (36) 1949 Mad 822 Rel. on. (Para 1) 

K. S. Ramabhadra Aiyar, for Petitioner — s'. 
Ramachandra Aiyar, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Couns 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

C49) 1949 Mad W N 49: (AIR (36) 1949 Mad 
470) (Pr 1) 

(’49) 1949 Mad W N 294: (AIR (36) 1949 Mad 
822) (Pr 1) 

ORDER: This is a petition to revise the order 
of the Subordinate Judge of Tuticorin dated 9-12- 
1950, in E. P. No. 130 of 1950, in S. C. S. No. 408 of 
1949, directing arrest of the petitioner for recover¬ 
ing about Rs. 1000 due from him. The learned 
Subordinate Judge passed an order on 28-9-1950, as 
follows: 

* P. W. 1. Examined. Ex. A. 1 marked. For pay¬ 
ment by 10-11-1950 without deciding about the 
liability (evidently for arrest)". 

On 10th November 1950, the judgment-debtor was 
absent, and the matter was adjourned to 20 th 
November 1950, and then to 24th November 1950. 
when we find the note, “Rs. 50 paid. Balance to 
be paid by 9-12-1950". On 9th December 1950; the 
only order is: “Judgment-debtor absent. Arrest 
by 9-1-1951." The judgment-debtor s vakil is said 
to have been present in Court. The learned Sub- 
Judge gave ’no reason whatever’ for ordering 
arrest. Nor did he “decide about the liability for 
arrest" under S. 51, C. P. C. as he was bound to 
do and as he had originally intended to do (see 
note on 28th September 1950). ‘In Venkatasub- 
ba Rao v. Sriramulu’, 1949 Mad W N 49, I have 
held that a Court must record its reasons in writ¬ 
ing regarding its being satisfied, under S. 51 C.P.C. 
as amended, that the judgment-debtor had render¬ 
ed himself liable to be ‘arrested and sent to civil 
jail’, on any one of the grounds mentioned therein, 
before directing his arrest and detention in civil 
jail, and that ‘reasons must be given every time a 
man is ordered to be arrested and in every proceed¬ 
ing where he is ordered to be arrested.’ The mere 
fact that Rs. 50 (out of Rs. 1000) were paid by tlus 
petitioner on 24th November 1950 cannot, by itself, 
prove that the man had means to pay the entire 
Rs. 1000 and was still fraudulently withholding 
payment. Nor will the absence of the judgment- 
debtor in Court on 9th December 1950 be any valid 
reason for not writing out the reasons for ordering 
his arrest, especially when his vakil was present, 
and his arguments could have been heard and con¬ 
sidered. A Bench of this Court, consisting of Subta 
Rao J. and myself, has in ‘Paramanandaswami v. 

A. K. Shanmugam Pillai’, 1949 Mad W N 294, again 
emphasised the need for strictly observing the pro¬ 
visions of S. 51 C. P. C. It is really surprising that 
the learned Sub-Judge should have, after these 
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rulings, passed his bald order for arrest. The man¬ 
datory provisions of law, and the liberty of person 
of citizens, should not be treated lightly thus. It 
Is obvious that the lower Court's order must be set 
aside and the matter remanded to the lower Court 
for hearing the JudgmenUlebtor, or giving him an 
opportunity of being heard, and passing a fresh 
order of arrest, if Justified, giving full reasons 
under S. 51 Civil Procedure Code, and I do accord¬ 
ingly. In the circumstances of this case, all the 
parties to this civil revision petition will bear their 
own costs. 

C.R.K./K.S. Order set aside. 

* - 

A. I. R. (39) 1952 MADRAS 19 (C. N. 5) 

PANCHAPAKESA AYYAR, J. 

Kaki Venkatappa, Petitioner v. Toppal Tim¬ 
mappa, Respondent. 

Civil Revision Petition No. 728 of 1950, D/- 19-7- 
1951. 

Civil P.C. (1908), 0. 37, R. 3 — Grant of leave 
to defend conditionally — Discretion — Interfer¬ 
ence by High Court. 

The discretion of a Court to order the furnishing 
of security before giving leave to defend would be 
regulated by various circumstances in the parti¬ 
cular case, and the order of a Court passed on the 
exercise of that discretion should only be inters 
fered with by the High Court if the discretion is 
proved to have been arbitrarily or perversely exer¬ 
cised. 

'Held' that when the lower Court observed that 
it was convinced that the defendant had a ‘prima 
facie• case to contest the suit it meant only that he 
had a plausible case, and not that he had a good 
case, much less a fool-proof case. 

A security will be of far greater value to a plain¬ 
tiff than an undertaking by the defendant not to 
alienate his remaining properties. AIR (23) 1936 
4 , M ad 246, Rel. on; AIR (11) 1924 Mad 612 explained. 

(Para 2) 

Anno: C. P. C., O. 37, R. 3, N. 3, 6 

K. Srinivasa Rao, for Petitioner; T. V. Raghu- 
nath Rao, for Respondent. 

Cases referred to: 

(Arranged In order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’24) 46 Mad L Jour 255: (AIR (11) 1924 Mad 612) 

(Prs 2 3) 

(’35) 58 Mad 116: (AIR (22) 1935 Mad 43) 

(Pr 2) 

(’36) 70 Mad-L Jour 241: (AIR (23) 1936 Mad 246) 

(Prs 2 3) 

( ' 4 o 9 > 1949 ‘ 2 Mad L Jour 70: (AIR (37) 1950 Mad 

226). (pr 2) 

ORDER: This is a petition to revise the order of 
the District Munsiff, Bellary, dated 3-11-1949 in IA 
No. 781 of 1949 in O.S. No. 347 of 1949, granting 
the petitioner leave to defend in a suit on a 
promissory note, only on condition of his furnish¬ 
ing security of immovable property for Rs 2000 
even though the learned District Munsiff had’ in 
the course of the very same order, observed that 
he was convinced that the defendant had a 'prima 
i *2 2 0nt f sfc toe suit. The defendant 

ri P ! tl 4?, ner L had adm ittedly alienated some of his 
Fu« perl i 1 , es shortly beta* the suit. I have perused 
the entire records and heard the learned counsel 
on Doth sides. 

• y? 1 ' K - Srinivasa Rao, for the petitioner 

toat the lower Court should have given un- 
oondltional leave to defend, in view of its own find- 
de f« nda ° fc had a ‘prima facie 1 case 
0x8 8Uit - and toat, under the rulings in 
««-an v subramania Iyer-, 46 L jour 25 “ 
cnettiar y.. ValUammal’, 58 Mad lie. 



and ‘Kesavan v. South Indian Bank Limited’, 1949- 
2 Mad L Jour 70, the Court has no discretion to 
refuse unconditional leave to defend in a case 
where it comes to the conclusion that there is a 
triable issue in the case, as the lower Court did. 
Mr. Ranganatha Rao, for the plaintiff-respondent, 
urged that two of the Bench ruiings relied on by 
the learned counsel for the petitioner, namely, 
'Sundaram Chettiar v. Valliammal', 58 Mad 116, 
and 'Kesavan v. South India Bank Limited’, 1949-2 
Mad L Jour 70, relate to leave on the original side, 
where the rules regarding this matter are quite 
different land unconnected with the rules in the 
Civil Procedure Code. A Bench of this Court, to 
which I was a party, has also held recently that 
the rules of the Original side are independent rules 
having nothing to do with the rules in the Civil 
Procedure Code. But the ruling in 'Periya Miyan 
Marakayar v. Subramania Iyer', 46 Mad L Jour 255, 
relates to O. 37, Civil Procedure Code and not 
to the mles of the original side. To this Mr. Ran¬ 
ganatha Rao's answer is that there is a ruling by 
Varadachariar J., in 'Thyagaraja Mudali v. Veda- 
thunni.’* 70 Mad L J 241, where the learned Judge 
discusses the ruling in ‘Periaya Miyan Marakayar 
v. Subramania Iyer’, 46 Mad L Jour 255, carefully, 
and comes to the conclusion that even under that 
ruling the discretion of a Court to order the fur¬ 
nishing of security before giving leave to defend 
would be regulated by various circumstances in the 
particular case, and that the order of a Court 
passed m the exercise of that discretion should 
only be interfered with by the High Court if the 
discretion is proved to have been arbitrarily or per¬ 
versely exercised, and that even if a Court had 
considered that there was “a plausible defence" - it 
might still grant leave, in the circumstances, only 
™ c f onditi ,°. n 0{ , furnishing security, and that, by 
itself, would not amount to any arbitrary or per¬ 
verse exercise of the discretion. Of course, the 
decision of Varadachariar J., is only by a single 

5S& agal ^ t th e decision of the Bench in 
Periya Miyan Marayakar v. Subramania Iyer’ 46 

255 ' . relied on by Mr. Srinivasa Rao as 
b / , h ! m ' stl11 ’ toe fact remains that 
dec toon was fully considered by that 
very eminent Judge and that he came to the 

™?n V L COnClUS1 , 0n ^ wWch * one to which in my 
opinion, any Judge will come to on grounds of 

and t e . quity - 111 his case, the petitioner had 
also alienated some of his properties unlike in the 

ffi. “ '‘22* ^V yan Marakayar 

• \ 6 v, M ? d L ? our 255 - 1 am satisfied that 
learn ® d District Munsiff observed that 
he was convinced that the defendant (petitioner) 
had a ‘prima facie' case to contest the suit he 
meant only that he had a "plausible case" ’ the 
Phrase used by Varadachariar J., in Thyaearala 
Mudaliar v. VedathunL’ • 70 Mad L Jour 94 ? 
not that he had a good SsTmuchtas U g£ 
proof case. A. reading of the petitioner? defence 
will also show that that is all he had Just anlm.«ihif 
“» “ d “thing BesfilTtte ^ ft—J 

ss asicsssMB § 

as srs- d%£ aSSr 

ed out for all practical purpose and 
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setting aside decrees already passed. Of course, 
merely as a matter of law, I cannot say that the 
petitioner has no right to rile a petition like tjfis. 
It is well-known that even a final decree has 
been passed in pursuance of a preliminary decree 
an appeal against the preliminary decree, if within 
time, can be filed, and if the appellant succeeds 
therein, the final decree will automatically fall, 
like a branch after the trunk has been cut. But 
all this is mere abstract speculation for our pur¬ 
poses. In the present case, not only had the Court 
a discretion to order security and exercised it judi¬ 
ciously. but the petitioner himself admittedly gave 

I xn undertaking in the lower Court not to alienate 
.fis remaining properties. Mr. Srinivasa Rao’s con- 
.ention that that undertaking would do and that 
an order for security was uncalled for, is not con¬ 
vincing. ‘Bona fide’ purchasers for value without 
notice— and they will crop up in no time in pre¬ 
sent day conditions — will not be bound by any such 

I undertaking, of which they are ignorant. So. a 
security will be of far greater value to a plaintiff 
:han an undertaking of the above nature. 

(3) In the end. therefore, this petition deserves 
to be, and is hereby dismissed, but without costs 
as it was obviously filed relying on the Bench ruling 
in ‘Periaya Mivan Marakayar v. Subramania Iyer*, 
46 Mad L Jour 255, which cannot be said to have 
been overruled, though it has been interpreted in 
what I consider to be the only reasonable way by 
a single Judge. Varadachariar, J., in the later rul¬ 
ing in Thvagarja Mudaliar v. Vedathunni , * 70 Mad 

C.R.K. D.H. Revision dismissed. 

*Tlns is a mistake. The correct reference is 
•Chittukuri Gopala Rao v. Paruchuri Subba Rao— 
Ed. 


A. I. R. (39) 1952 MADRAS 20 (C. N. 6) 
PANCHAPAKESA AYYAR. J. 
Ramaswami Ambalam. Petitioner v. The Madras 
I/indu Religious Endowments Board through its 
President Sri T. M. Chinniaya Pillai and others , 
Respondents. 

Civil Miscellaneous Petition No. 5186 of l9ol, u - 

30-7-1951. , .... 

(a) Constitution of India. Art. 228 — Applicabi¬ 


lity — Conditions for. 

For Art. 228 to apply, three main conditions must 
exist. They arc: (DA suit or case must be 
•actually pending' in a Court subordinate to the 
High Court. (2) The High Court must be satisfied 
that it involves 'a substantial question of law as to 
the interpretation of the Constitution/ ft should 
4 really involve ’ such a question. A mere frivolous 
allegaion that such a question is involved ivill not 
do. (3) The High Court must be satisfied that *the 
determination of that question is necessary for the 
disposal of the cases. If the suit can be disposed on 
the other questions raised (like limitation, non¬ 
maintainability by a single person when a repre¬ 
sentative suit has to be filed under the law , etc.) 
Art 228 will not apply. Usually, the High Court 
will not act till this point is clear, and will wait for 
the other issues to be decided. Of course, where it 
is clear it will act at once. (Para 6) 

(b) Constitution of India Art. 228 — Substantial 
question of law — Whether Section 57, Madras 
Religious Endowments Act is void as coniraicnmg 
Arts 15 and 26 of the Constitution of India. 

During the pendency of a suit in the district 
Court the plaintiff applied for amendment of plaint 
adding a contention ttiat the scJieme passed by the 
Hindu Religious Endowments Board. Madras under 
S. 57 of the Madras Hindu Religious 
Act regarding the suit temple was mil and void 
as the entire Hindu Religious Endoicments Act and 
especially S. 57 thereof was ultra vires of the powers 


of Legislature as it offended Arts. 15 and 26 of the 
Constitution of India. The plaint was amended 
and additional issue was framed on the point with, 
out any objection. The plaintiff then applied 
under Art. 228 of the Constitution of India to the 
Madras High Court for transfer of suit to its file 
and cither dispose of the suit itself or determine 
the question of law involved in the additional issue. 

• Held’ that the question regarding the validity of 
the Madras Hindu Religious Endowments Act teas 
a substantial question of law regarding the inter¬ 
pretation of the Constitution the determination of 
which was necessary for the disposal of the suit. 
Such a question had already been raised in several 7 
applications before the High Court and teas bound 
to be raised in juture suits. The question should 
therefore be determined under Art. 228 Co) by a 
Bench on the appellate side. (Para 10) 

R. Gopalaswami Iyengar, for A. Sundaram Aiyar 
and T. K. Sundararaman, for Petitioner ; M. Sesha- 
chalapathi, T. R. Srinivasan, S. Gopalaratnam and 
D. Ramaswami Aiyangar , for Respondeiits. 


ORDER.: This is a petition filed by one Rama¬ 
swami Ambalam, the first plaintiff in O.S. No. 18 of 
1950. on the file of the District Judge of Rama- 
nathapuram, to withdraw that suit to the file of 
this Court under Article 228 of the Constitution of 
India, and either dispose of the suit here itself or 
determine the question of law covered by the 
additional issue framed in the suit by the District 
Judge, Mi*. ?. N. Ramaswami, as he then was, on 
4th April 1951 in LA. No. 80 of 1951, an application 
for amendment of the plaint filed by the plaintiffs, 
adding a contention that the scheme framed by 
the Hindu Religious Endowments Board, Madras 
(1st defendant), under S. 57 of the Hindu Religious 
Endowments Act, regarding the suit temple (Sri 
Koppudanayagi Amman temple of Karaikudi, with 
an income of thirty thousand rupees a year), under 
the orders of the Federal Court in App. Suit No. 7 
of 1948, was null and void as the entire Hindu 
Religious Endowments Act, and especially S. 57 
thereof, was 'ultra vires’ of the powers of the Legis¬ 
lature. as it offended Articles Id and 26 and other 
provisions of the Constitution of India, regarding 
Fundamental Rights, by discrimination against 
Hindus alone by subjecting their endowments alone 
to regulation and control by Government officers 
and Corporations, leaving Muslims, Christian, Parsi, 
Jewish and other endowments unaffected, and by 
interfering with the freedom of the Hindus to 
manage their own religious institutions in tneir 
own way without interference by politicians ana 
legislators and officials not so well acquainted wun 
Hindu beliefs and usages. 

(2) This petition is vigorously opposed by the 
Hindu Religious Endowments Board and two our 
of the three trustees, representing the two warring 
groups of Nagarathars and Nattars, on various 
grounds, like the scheme not having been framea 
under S. 57 of the Hindu Religious Endowments 
Act but only under the orders of the Federal Court 
in Appellate Suit No. 7 of 1948; Article 2.28 not 
applying, as there is no substantial question ox 
involved, as contemplated by it; such QU estl0 °' 
even if it is involved, not being necessary to oe 
decided for disposing of this suit; the motive oi t 
the plaintiffs being only mercenary, and not reli¬ 
gious or pious; the appellate side having n0 J l “ h 
diction to entertain the petition, as it involves tn 
trial of a suit here and can be filed only on 
original side; and the need to set aside ™ 
direction of Satyanarayana Rao and Ragnava . 
JJ., regarding the non-functioning of the Boaia 
Trustees till the suit is disposed of, in tl ? en .° f r ^ t 
dated the 12th February 1951, as the basis; of : 
order was the consent of the parties’ in the 
that the orders of the learned Judges to the Disinu, 
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Judge, Ramanathapuram, to dispose of the suit be¬ 
fore the summer recess, would be carried out and 
not frustrated by the selfish and mischievous and 
dilatory tactics of the plaintiffs, in case Art. 228 
is held to be applicable and the suit is withdrawn 

to this Court. . . 

( 3 ) I have perused the entire records, and heard 
the learned counsel on all sides. The Federal Court 
directed the Hindu Religious Endowments Board to 
frame a scheme giving equal representation to the 
ARA family of ‘Nagarathars’ (claiming to be the 

^hereditary trustees) and the ‘Nattars’ o # Karaikudi, 

^ held to be vitally interested in the management of 
this temple, in the Board of management with ‘an 
independent Chairman.’ The Hindu Religious En¬ 
dowments Board framed the scheme, under S. 57 
of the Hindu Religious Endowments Act, with a 
Board of management of three trustees, and an 
Executive officer to replace the existing receiver. 
One of the trustees (respondent 4) represented the 
ARA family, another (respondent 3) represented 
the Nattars of Karaikudi (though he is alleged by 
the plaintiffs to be a stooge of the ‘Nagarathars', 
and only nominally a ‘Nattar’ and to be always sail¬ 
ing with the ‘Nagarathars’ in this dispute and liti¬ 
gation), and the Chairman was one Perianan Chet- 
tiar (respondent 2 ) appointed as an independent 
chairman (but alleged by the plaintiffs to be a 
‘Nagarathar’ and a relative of the ARA family, and 
not an independent chairman’ by any means. 
The scheme was attacked in the suit as liable to be 
set aside as the ‘Nattars’ and ‘Nagarathars’ were 
really ‘not given equal representation’, as all the 
three trustees were really the ‘Nagarathar’ nomi¬ 
nees, that the ‘Nagarathar’ and ‘Nattar’ trustees 
should have been ‘elected or selected’ by the ‘Naga- 
rathars’ of ARA family and the Karaikudi ‘Nattars,’ 
at their meetings, and 'not selected by the Court, 
that the independent Chairman should have been 

J a man ‘not belonging to the Nagarathar cr Nattar 
communities’, which were fighting over this temple, 
and commanding the confidence of both these com¬ 
munities, that the safe-keys and control over the 
income and expenditure should have been given 
to the trustees, and not to the executive officer, 
and other grounds. 

(4) An injunction petition (I.A. No. 151 of 1950) 
was filed by the plaintiffs for restraining the three 
trustees from taking charge under the scheme and 
for restraining the old Receiver from handing 
over charge to the executive officer appointed under 
the scheme. The learned District Judge dismissed 
this petition on 6th January 1951 and dissolved the 
interim injunction he had granted. Eventually on 
the 12th February 1951, in L.P.A. No. 7 of 1951 and 
C.M.A. No. 21 of 1951, Satyanarayana Rao and 
Raghava Rao, JJ., on the consent of parties, allow¬ 
ed the executive officer appointed under the scheme 
to function as a Receiver of Court, subject to the 
directions of the District Court, and directed the 
Board of Trustees, ‘in a later paragraph’, not to 
function till the disposal of the suit, and directed 
the District Judge, Ramanathapuram, to dispose of 
the suit before the summer recess. 

(5) But, after the suit went back to the District 
Court, and after the case was opened and some 
documents marked, the plaintiffs putin petitions to 

T amend the suit by adding the above constitutional 
issue and requesting the District Judge to move this 
Y2F&I 0 ? withdrawing the suit to its file, under 
Art. 228. The learned District Judge passed orders 
on 4th April 1951 in both the petitions. In the 
Maendment peUtion (LA. No. 86 of 1951), the oitler 
was. Heard. Amendment petition allowed.” in 
M °.£ er 5 etition No. 87 of 1951), the order 

jected ” ‘without any reasons given 
Hence tok petition. I may add 

DIst £ ct Judge framed * wide and 
comprehensive issue about the validity of the Hindu 


Religious Endowments Act, and especially S. 57 
thereof, after the amendment, without the slightest 
opposition by the respondents. 

(6) The law on the point is clear. For Article 
228 to apply, three main conditions must exist. 

They are: . „ ... . 

1. A suit or case must be ‘actually pending in 
Court subordinate to the High Court. No one 
can move this Court under Article 228 stating that 
such a suit or case is ‘intended to be filed.' It must 
be actually ‘filed’ and must be ‘pending.' If it has 
been dismissed or disposed of already, Article 228 

will not apply. „ . .. . .. . 

2. The High Court must be satisfied that it in¬ 
volves 'a substantial question of law as to the in¬ 
terpretation of tile Constitution.’ It should ‘really 
involve' such a question. A mere frivolous allega¬ 
tion that such a question is involved will not do. 

3. The High Court must be satisfied that 'the de¬ 
termination of that question is necessary for the 
disposal of the case.' If the suit can be disposed 
on the other questions raised (like limitation, non¬ 
maintainability by a single person when a repre¬ 
sentative suit has to be filed under the law, etc), 
Art. 228 will not apply. Usually, the High Court 
will not act till this point is clear, and will wait for 
the other issues to be decided. Of course, where it 
is clear, as in this case, it will act at once. 

(7) Here, the suit is pending in the Disrtict 
Court, Ramanathapuram, a Court subordinate to 
this Court, whatever the reason be for its pendency, 
whether mischievous and selfish petitions by the 
plaintiffs, or petitions filed by them ‘bona fide’ in 
the ends of justice. I must add that the amend¬ 
ment petition was not opposed as frivolous and 
mischievous and that the District Judge's order 
allowing it was not even challenged in revision. 
So, the first condition is satisfied. 

(8) I hold also that 'the appellate side’ has juris¬ 
diction, especially when the matter arises from the 
mofussal Courts and is an offshot of orders in 
C.M.A. No. 21 of 1951 and L.P.A No 7 of 1951, all 
the more so as I propose only to act under Art. 228 
(b), and not to try and dispose of the suit 'here 
itself’ under Art. 228 (a), and, so, no trial on the 
original side, is involved. 

(9) I reject also the contention that Article 228 
will not apply as the scheme was not framed under 
Section 57 of the Hindu Religious Endowments Act 
but under the directions of the Federal Court, as 
the scheme itself was ‘admittedly framed under 
S. 57 of the Hindu Religious Endowments Act’, and 
it does not matter that the scheme was framed 
under the directions of the Federal Court in App. 
Case No. 7 of 1948. 

(10) Then it was urged that the contention re¬ 
garding the validity of the Hindu Religious Endow¬ 
ments Act 'was frivolous’ and not seriously meant, 
and that it is ‘not necessary to decide this question 
for disposing of his suit.' I cannot agree. This 
objection was never raised in the District Court 
before the amendment was allowed, or before ‘the 
wide issue was framed by the learned District 
Judge. Nor can I hold that the contention is 
obviously ‘frivolous’, as several eminent Advocates 
have raised the same contention in ‘Writs and ‘ap¬ 
peals' now pending in this Court (like the 'Guru- 
vayoor Devaswom case — ‘Writ’ — several other 
‘Devaswom’ and Mutt cases — Appeals), and 
‘Benches of this Court have admitted the petitions 
for those writs and the appeals* on the strength 
oi such contentions. Every contention has to be 
considered on its own merits. Thus, a man con¬ 
victed for adultery and sent to jail, leaving the 
woman with whom he committed it, and without 
whose co-operation he could never have committed 
it, scot-free, contended before me that S. 497, 
Indian P.C., was illegal as it amounted to discrimi- 
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nation rendered illegal by the Constitution, and 
this matter has been referred by me to a Bench 
for decision as involving a real and substantial 
question of law as to the interpretation of the Con¬ 
stitution the determination of which will be neces¬ 
sary for the disposal of the appeal against the 
conviction of the men for adultery*. So too, S. 494, 
Indian P.C., has been attacked before me as dis¬ 
criminating against Christians, and now against 
Hindus also, under the Madras Hindu Bigamy Pre¬ 
vention Act, while leaving the Muslims free to 
marry four wives. Persons convicted under the 
Madras Hindu Bigamy Prevention Act have raised 
mis point in their appeals. This matter also has 
been referred by me to a Bench on the appellate 
side for decision. Both the Benches referred to 
above are being constituted by the Honourable the 
Chief Justice. The right of wives to claim main¬ 
tenance from husbands, while denying mainten¬ 
ance to husbands from wives — to even poor hus¬ 
bands from rich wives — has been attacked as 
discriminatory before me, by husbands in appeals 
and revisions against orders of maintenance passed 
against them. I have refused to entertain it as 
a question of substance and have refused to refer 
it to a Bench for decision, since I am of opinion 
that Art. 15 (3) of the Constitution to the effect 
that "Nothing in this article shall prevent the State 
from making any special provision for women and 
children" will entitle the award of maintenance to 
a wife from a husband even though the husband 
may never recover maintenance from the wife. I 
did not apply Art. 15 (3) to the case of adultery* and 
bigamy, referred to above, as freedom from punish¬ 
ment for adultery* or freedom to share a husband, 
along with other wives, did not strike me as 
amounting to making special provision for women 
under Art. 15 (3). This is not the first time that 
the validity of the Hindu Religious Endowments 
Act and particularly S. 57 thereof, has been attack¬ 
ed before me in cases, though this is the first time 
when a suit pending in the lower Court, with a 
broad issue on the point, is prayed to be withdrawn 
co this Court under Art. 223. In my opinion, it is 
most desirable that this quesion should be decided 
one way or the other by this Court as soon as pos¬ 
sible. This State is said to have no less than four 
million acres of land covered by religious and chari¬ 
table endowments, all of which may come under the 
jurisdiction of the Hindu Religious Endowments 
Board in one context or other, and, in almost every 
case hereafter, I am satisfied, any man affected by 
a scheme framed by the Hindu Religious Endow¬ 
ments Board, under the Hindu Religious Endow¬ 
ments Act, whether his right is good or bad, will 
raise this constitutional point which will have to 
oe held to be a substantial question of law the de¬ 
termination of which will be necessary for the dis¬ 
posal of the suit, whatever the decision may be 
on merits.' But I see no reason to dispose of the 
suit itself in this Court, as there are several other 
issues in it, and it will undoubtedly be far mere 
convenient for the lower Court to hear witnesses 
and decide those issues, and it will be a waste of 
high judicial power to bring all these petty cases, 
with their many issues, important and unimportant, 
different and indifferent, to this Court and waste 
its time. This Court should not be made the forum 
for discussing academic issues, whether of law or 
of fact, or the forum for deciding common and 
ordinary* issues of fact and law. So I withdraw 
O. S. No. 18 of 1950 on the file of the District 
Court, Ramnad to the file of this Court simply for 
the purpose of determining the said question of 
law and returning the case to the District Court, 
Ramanathapuram, under Art. 228(b) of the Con¬ 
stitution. Mr. R. Gopalaswami Aiyangar, for the 
petitioner, 6ays that he wants nothing more than 
that, and that he never wanted this Court to try 
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the whole suit her itself, it is obvious that 
the question of law can be, and should h* 
settled by a Bench on the appellate side, and that 
the original side need not be asked to do it 
urged by respondents 2 to 4. The case will be 
returned to the District Court, Ramnad as soon 
as the question of law is decided here, with a copy 
of the judgment on the question. 

(ID Now certain incidentalprovisions have to be 
made regarding the management of the temple 
etc. as this suit is likely to be prolonged for *a 
year or two* before it is disposed of finally, in this , 
Court and the Court below. Such suits have a 1 
way of sticking on for a long time, and cannot be 
expected to be disposed of in a month or two, as 
hoped for by Mr. Gopalaswami Aiyangar, for the 
petitioner. Indeed, in this very* suit, Satyanarayana 
Rao and Raghava Rao JJ., by their order dated 
12tn February 1951, were glad at some arrange¬ 
ment come to between all the parties on their sug¬ 
gestion; and directed the lower Court to dispose 
of the suit expeditiously before the closing of the 
Court for summer recess in April 1951. But, soon 
after that order was passed, with the consent of 
all the parties and to the apparent satisfaction of 
all, the plaintiff filed a petition ( L A. No. 86 of 
1951 in O. S. No. 18 of 1950) not only to amend 
the piaint by adding this attack on the validity of 
the Hindu Religious Endowments Act and S. 57 in 
particular, but also filed another petition (L A. 
No. 87 of 1951) requesting the District Judge to 
refer the case to this Court for withdrawing the 
suit to this Court's file under Art. 228 of the Con¬ 
stitution of India. That shows that whatever the 
apparent agreement or consent expressed in Courts, 
a party will surely, by himself or on advice by 
counsel, exercise every possible right given to him 
under the law even if it means prolonging the suit 
for months or years or decades, and the 'use' of 
law can never be held to be an 'abuse' of law. * 
Here the control over valuable properties was in¬ 
volved, with all the power and influence it con¬ 
notes. Hence the epic struggle. Of course, Satya¬ 
narayana Rao and Raghava Rao JJ. never ordered 
that the suit should be disposed of before the sum¬ 
mer recess ignoring the rights of the parties to 
get suitable amendments made, where necessary, 
examining witnesses even if that caused delay, 
adding legal representatives wherever needed, get¬ 
ting documents, and getting the ruling of this 
Court on a vital question of law involved in the 
suit and requiring action under Art. 228. The 
contention that the plaintiffs are moved only by 
property considerations, and not by moral or 
religious or pious considerations, in bringing this 
suit and the amendment petition and this peti¬ 
tion does not impress me. Nobody in this country, 
whether Hindu or Muslim, Nagarathar or Nattar, 
seems to fight over a religious institution without 
property. 

(12) It is essential, as this suit is likely to take 
a year or two before it is finished finally, that I 
should continue the executive officer appointed by 
the Board to function as a receiver appointed by 
the Court and subject to the directions of me 
District Court and the Hindu Religious Endow¬ 
ments Board till the suit is disposed of, as direct® , 
by Satyanarayana Rao and Raghava Rao JJ- 
their order dated 12th February 1951 with the con¬ 
sent of all the parties. Mr. R. Gopalaswami Aiyan¬ 
gar, for the petitioner, has no objection whateve 
to this; nor have any of the rest. So, I pass orders 
accordingly. Messrs. T. R. Srinivasan and D. Ram- 
swami Aiyangar, appearing for the A. R. A. lam 
and Nattar trustees appointed under the seneme, 
prayed that the order passed by Satyanarayana 
Rao and Raghava Rao JJ. on 12th Febru *JJ n 
to the effect that "the Board of Trustees wiU not 
function until the suit is disposed of and me 
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riehts of parties are established should be deleted 
now. and these trustees allowed to function, as 
•therwise, they may never function as trustees at all 
in spite of the order appointing them, as they 
were appointed in October 1950 and the suit may 
not be finished by October 1953, and their appoint¬ 
ment will be nullified and will only remain as a 
standing joke all over the country side. They 
urged before me that they agreed to the above 
•rder of Satyanarayana Rao and Raghava Rao JJ. 
•nly thinking that the suit would be finished by 
April 1951, as directed by the learned Judges, and 
not dreaming of such dilatory tactics and mis- 
Obievous activities by the plaintiffs, like putting in 
petitions for amending the plaint, raising a vital 
constitutional issue and asking for referring the 
matter to this Court, etc. But ‘Court cannot dis¬ 
allow' what the ‘law allows’. I have to deal with 
the matter not on the basis of any agreement bet¬ 
ween the parties, but independently, as a Judge 
dealing with a matter now in controversy between 
the parties. The plaintiffs are attacking the right 
•f any of the trustees to function under the scheme, 
and Satyanarayana Rao and Raghava Rao JJ. have 
definitely remarked, "It should not be understood 
that by this order we have expressed any opinion 
regarding the merits of the suit”, and have 
further said that their order is 'without 
prejudice to the contentions and the rights of the 
parties which should undoubtedly be decided in the 
suit.’ Besides, their order directing the Board of 
trustees not to function until the 6uit is disposed 
•f is in a ‘separate paragraph’ from the paragraph 
reciting the agreement between the parties, of 
which the learned Judges were glad. It Is clear to 
me that these trustees should not, in the circum¬ 
stances, be allowed to function 'till the suit is dis¬ 
posed of', however long a time it takes, as, other¬ 
wise, it will be prejudicing the contentions and 
rights of the plaintiffs and expressing an opinion 
about the merits of the suit before it is disposed 
•f under the law, and allowing respondents 2 to 4, 
if they are ultimately declared to be not entitled 
to be appointed as trustees, to pass orders or ex¬ 
press opinions or influence decisions regarding 
temple properties, as if they are legally appointed 
and valid trustees. In this view, though I am 
sorry for these trustees, who were glad at their ap¬ 
pointment and are chagrined at this terrible check, 
the proverb “many a slip exists between the cup 
and the lip” applies to them, and hardships which 
‘cannot be remedied by law' have to be ‘tolerated 
by law’, however regretfully, and I cannot grant 
this request. In the circumstances I direct all the 
parties to this petition to bear their own costs. The 
oounsel appearing for the Hindu Religious Endow¬ 
ments Board will be allowed to take the costs of 
the Board from the temple properties. 

(13) The executive officer, put in charge as Re¬ 
ceiver and continued now, will, of course, be free 
to file suits, take proceedings and institute petitions 
under the orders of the District Court, Ramnad, on 
instructions from the Hindu Religious Endowments 
Board, Madras, or on his own motion as officer of 
Court, regarding such matters concerning the 
temple properties or affairs as are necessary, and 
to spend such amounts as are necessary from the 
temple funds for those purposes, after obtaining 
the Court’s sanction, general or particular. 

(14) The suit, O. S. No. 18 of 1950, is withdrawn 
to this Court, under Art. 228 (b) of the Constitu¬ 
tion, and will be posted before a Bench on the Ap¬ 
pellate Side after obtaining the orders of toe 
Honourable the Chief Justice. 
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Petition allowed. 


A. I. R. (39) 1952 MADRAS 23 (C. N. 7) 
PANCHAPAGESA SASTRI. J. 

T. G. Gopal Pillai, Petitioner v. Viswanatha 
Iyar and another, Respondents. 

Civil Revn. Petn. No. 1896 of 1950, D/- 18-4-1951. 

Court Fees Act (1870) S. 7(V) and (IX), Sell. I 

Art i _ Suit lor possession with alternative prayer 

lor'redemption — Decree lor possession conditional 
on payment o) certain amount — Appeal seeking 
to get rid of condition — Court-fee. 

Where in a suit lor possession with an alternative 
prayer for redemption of a mortgage the Court 
passes a decree for possession conditional on pay¬ 
ment of a certain sum of money to discharge a 
pre-existing mortgage on the property and the 
plaintiff appeals against the decree seeking to get 
rid of the liability for payment of the amount 
decreed. Court-fee will be payable on the ad valorem’ 
scale on the amount decreed which is the subfect 
matter in dispute in appeal. AIR (9)1922 Mad 
211 and 3 Ind Cos 459 (Mad) Ref. (Para 2) 

Anno: Court-Fees Act S. 7 (Gen) N. 7; S. 7 (V) 

N. 30; S. 7 OX) N. 5; Sch. 1 Art. 1 N. 7. 

N. R. Govindachari, for Petitioner — Govt. 
Pleader and A. V. Narayanaswami, for Respondents. 
Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

( 06 ) 29 Mad 367: (16 Mad L Jour 287) (Pr 2) 
CIO) 20 Mad L Jour 121: (3 Ind Cas 459) (Pr 2) 
(’22) 45 Mad 246: (A I R (9) 1922 Mad 211) (Pr 2) 

ORDER: Mr. N. R. Govindachari, learned ad¬ 
vocate for the petitioner argues that the court-fee 
paid is sufficient and the lower appellate Court 
was not justified in calling upon his client to pay 
extra court-fee. The suit by the plaintiff, the ap¬ 
pellant in the lower appellate Court, was for pos¬ 
session and there was an alternative prayer for re¬ 
demption of a mortgage. The lower Court passed 
a decree that he was entitled to possession, but that 
he was bound to redeem a pre-existing mortgage 
on the property and found that the amount payable 
was somewhere about Rs. 18000. The decree there¬ 
fore was conditional on his payment of Rs. 18000 
and odd. It is against this that this appeal was 
filed. He paid court-fee on the basis of a suit for 
possession valuing the properties at Rs. 3000 and 
with regard to the alternative prayer for right of 
redemption he valued at 1/3 of toe principal 
amount due which came to about Rs. 1600. He 
paid court-fee on the higher figure. The lower 
appellate Court however took the view that he 
should pay court-fee on Rs. 18000, the payment of 
which was the condition for his obtaining possession. 

(2) Reliance was placed upon toe decision m 
‘Sekharan v. Eacharan’, 20 Mad L Jour 121. I find, 
however, that that very judgment at page 128 
says that even in the case of an appeal, in suits lor 
redemption if toe right to redeem is not the sub¬ 
ject matter of dispute in appeal but only the 
amount which is being disputed in appeal, ..ien 
court-fee will have to be paid on the 'ad valorem’ 
scale. That follows the decision in ‘Reference 
under Court-fees Act, 1870, 29 Mad 367'. In this, 
case if toe appeal is looked at merely as an appeal 
against a decree for possession conditional on toe 
payment of Rs. 18000 and the appeal is to get rid 
of the liability for the payment of Rs. 18000, then 
according to the decision in ‘In re Porkodi Achi\ 
45 Mad 246 court-fee will have to be paid on the 
‘ad valorem’ scale with reference to the amount 
which is being disputed. But even on the footing 
that this matter arises in respect of a suit for 
redemption, as the right to redeem is being as¬ 
serted by the plaintiff and is not being disputed by 
the defendant, and the subject-matter of the appeal 
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is only with reference to the amount, even accord¬ 
ing to the decision in ‘Sekharan v. Eacharan', 20 
Mad L Jour 121 it would follow that court-fee will 
be payable on the *ad valorem’ scale on the amount 
disputed. From every point of view the order of 
the lower appellate Court is right. 

(3) The petition is dismissed with the costs of 
the Government. 

C.R.K./K.S. Revision dismissed. 


A. I. R. (39) 1952 MADRAS 24 (C. N. 8) 
BASHEER AHMED SAYEED J. 
Rajamanickain Pillai and others. Appellants v. 
Swaminatha Pillai (died) and others. Respondents. 

A. A. O. No. 353 of 1948 D/- 9-4-1951. 

Arbitration Act (1940), S. 32 — S. 32 whether pre¬ 
cedes defendant from pleading existence of award. 

The language of S. 32 does not contemplate that 
any defence set up by any defendant to a claim 
which ignores the existence of the validity of an 
award is not competent. That section only lays 
down the positive rule that no suit shall lie on 
a?iy ground whatsoever for a decision upon the exis¬ 
tence, effect or validity of an arbitration agree¬ 
ment and docs not shut out the possibility of a 
defence being raised when a suit is brought by one 
of the parties to the arbitration agreement or 
award, that there exists an award between the 
parties which is binding on both and 
also raising the plea that such an 
award has been acted upon and accepted 
by the parties. I. L. R. (1949) Mad 111 Foil. AIR 
(38) 1951 Mad 525 and AIR (38) 1951 Mad 458 Ref. 

(Para 2) 

Anno: Arb. Act, S. 32 N. 1. 

M. S. Venkatarama Iyer, for Appellants — K. 
Srinivasan and S. Krishnaswami, for Respondents. 
Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after Indian Cases). 

1*46) ILR (1946) Mad 840: (AIR (33) 1946 Mad 
346) (Pr 2) 

C49) ILR (1949) Mad 111: (A I R (35) 1948 Mad 
436) (Prs 2, 4) 

C50) 1950-2 Mad L Jour 313: (AIR (38) 1951 Mad 
525) (Pr 4) 

C50) 1950-2 Mad L Jour 672: (AIR (38) 1951 Mad 
458) (Pr 4) 

JUDGMENT: This appeal is against the order 
of remand made by the learned District Judge of 
South Arcot directing that the appellants before 
him should apply under the Indian Arbitration Act 
to obtain relief under the relevant provisions of 
that Act relating to the award which was set up 
by them in the Court of first instance. The suit 
itself was by the uncle of the present first appel¬ 
lant for possession of the suit properties as belong¬ 
ing to him under a certain sale deed executed by 
the mother of the present first appellant, the 5th 
defendant in the suit. The defence to the action 
was that the sale deed by the mother of the first 
appellant was only a nominal and sham one and 
no rights passed under that to the respondent. An 
additional written statement was also filed by the 
present first appellant in which he contended that 
the suit by the plaintiff was barred and was not 
competent for the reasons that there was an award 
between him and the respondent and in the face of 
that award the plaintiff respondent was not entitled 
to file the suit claiming title and possession of the pro¬ 
perties. The learned District Munsif while finding 
in favour of the respondent that he had title to 
and possession of the properties however held on 
the issue as to whether the suit was barred and 
was incompetent by reason of the award set up 
by the 1st appellant, that the suit was not com- 
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petent and therefore dismissed it. On appeal hv 
the respondent the learned District Judge hold- 
ing that it was not open to the Court to give a deci¬ 
sion even about the existence and validity of the 
award, remanded the suit to the lower Court direct¬ 
ing that all that could be done was that the 5th 
defendant should get a determination under the 
proper provisions of the Arbitration Act about 
the existence and validity of the award. Against 
this order of remand the present appeal has been 
preferred. 

(2) The point that arises for consideration is 
whether in the circumstances of the case as ap¬ 
pear from the pleadings it was open to the first 
appellant to set up in defence to the suit an award 
and whether it was proper on the part of the trial 
Court to hold that the existence of the award 
pleaded by the first appellant was sufficient answer 
to the claim by the plaintiff respondent. The 
learned counsel for the first appellant relies upon 
the decision of a Bench of this Court in ’Surya- 
narayana Reddi v. Venkataredai*, ILR (1949) Mad 
111 where Happen and Govindarajachari JJ. have 
held that S. 32 of the Arbitration Act does not 
preclude the defendant from pleading the existence 
of an award in answer to the claim Irom the plain¬ 
tiff for title and possession of properties. S. 32 is 
as follows: 

’•Notwithstanding any law for the time being in 
force, no suit shall lie on any ground whatsoever 
for a decision upon the existence, effect or vali¬ 
dity of an arbitration agreement or award, nor 
shall any arbitration agreement or award be set 
aside, amended, modified or in any way affected 
otherwise than as provided in this Act”. 

After discussing the scope of Ss. 31, 32 and 33 as 
also the previous sections of the Act, the learned 
Judges have observed at page 117 that, 

“It would therefore seem as if S. 32, notwithstand¬ 
ing its apparently wider language, had to be read 
only as precluding a suit praying for the reliefs 
for which an application is provided under S. 33". 
They again observe that, 

“Apart from this, however, and taking the lan¬ 
guage of S. 33 as it stands, it is difficult to hold 
that the words *no suit shall lie' should be read 
as prohibiting a defence which involves a deci¬ 
sion upon the existence, effect or validity of an 
award". 

The learned Judges have examined the scope of 
the decision in ‘Moolchand Jothajee v. Rashid 
Jamshed Sons k Co., ILR (1946) Mad 840 and 
observe that: 

"as held in that suit a person who relies on an 
award may be said to be seeking a decision upon 
its existence, effect or validity; but the question 
that arises is whether the inhibition in S. 32 is 
not confined merely to a plaint by which such 
decision is sought. We are inclined to think that 
it is so confined. There is nothing in ‘Mool¬ 
chand Jothajee v. Rashid Jamshed Sons and Co., 
ILR (1946) Mad 840 inconsistent with this new, 
that decision, as already stated being concerned 
with a suit in which the plaintiffs sought to en¬ 
force the award”. 

The learned Judges further observe at page 119 to 
the following effect: 

"However, the point in this case turns entirely 
on the construction of S. 32. As previously in¬ 
dicated, its language does not, in our opinion, 
extend to a defence as opposed to the fih n 8 °J 
a suit. The argument on behalf of the plaintiff 
would involve our holding that even in a case 
where both parties to an award are satisfied wu-n 
it and it is fully carried out and there is there- 
fore no need for getting a decree passed in its 
terms and none is passed, one of the parties c* 
subsequently change his mind and enforce t 
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original cause of action and the defendant can¬ 
not resist the suit. It seems to us that the pro¬ 
visions of the Act do not entail such a result". 

I must state that the facts of the present case are 
on all fours with the decision in those authorities 
cited by the learned Counsel for the appellant and 
I agree with the principle laid down in the authori¬ 
ties cited. In my opinion, the language of S. 32 
which says that no suit shall lie on any ground 
whatsoever for a decision upon the existence, effect 
or validity of an arbitration agreement or award, 
does not contemplate that any defence set up by 
jany defendant to a claim which ignores the exist- 
ince of the validity of an award is not competent. 
This section only lays down the positive rule that 
oo suit shall lie on any ground whatsoever for a 
decision upon the existence, effect or validity of 
an arbitration agreement and does not shut out 
the possibility of a defence being raised when a 
suit was brought by one of the parties to the arbi¬ 
tration agreement or award, that there exists an 
Award between the parties which is binding on 
both and also raising the plea that such an award 
has been acted upon and accepted by the parties. 
In the present case under appeal there has been 
a reference to an arbitration by 19 persons and 
subsequently the number of arbitrations has been 
by agreement reduced to 5 and the five arbitrators 
have given an award. That award is found in Ex. 
D. 29 and it states that the panchayatdars con¬ 
sider that the sale taken by the plain.iff from the 
mother of the 5th defendant was not a valid one. 
It is this award that has been relied on by the 
first appellant to non-suit the respondent. 

(3) The argument in defence by learned counsel 
for the respondent is that there is no award between 
the parties and there is no evidence that the award 
has been acted upon. I do not think that I can agree 
with this contention. As I have already observed 

• V th ® award is f °u nd in Ex. D. 29 and the findings 
"of the lower Court are that the award had been 
accepted and that it settled the points in contro¬ 
versy between the parties. It is therefore futile 
to contend now that there is no award or that the 
award has not been acted upon in the face of the 
findings of the trial Court. The learned District 
Judge on appeal has not considered any of these 
findings nor has he expressed any opinion for or 
against these findings. He has confined himself 
only to the point as to whether S. 32 of the Arbi¬ 
tration Act applied to the facts of the case and 
has come to the conclusion that the proper thing 
would be for the first appellant to apply to the 
Court under the provisions of the Arbitration Act. 
I do not think that the learned District Judge has 
acted correctly in having directed that the first 
appellant should approach the Court and apply 
imder the provisions of the Arbitration Act to get 
the relief under the award. I do not agree that 
this was the proper approach or the procedure 
that should have been followed by the lower ap¬ 
pellate Court. 

(4) The learned counsel for the respondent has 
however invited my attention to a decision in ‘Ven- 
katasubbayya v. Bapudu’, 1950-2 Mad L Jour 672 
wherein Raghava Rao J. have tried to explain the 
decision of the Bench in 'Suryanarayana Reddi v. 

^Venkatareddi', I L R (1949) Mad 111 ThTjudg- 
ment of Raghava Rao J. has been read 'in ex- 
tenso,by both counsel and I do not think that 
decision helps the respondent to any extent on the 

w 5 < ? se - Ifc would a PPear from a read¬ 

me 01 ^“e Judgment of my learned brother that 
^ a . n * ward which has been acted up- 
i°inrt^? d fv, the de f® ndant has discharged his duties 
d^nrt«^ e , award , S \, 32 would not Preclude the 
defendant from pleading the existence of an award 

ndfe mtoSuf 8 ® 14 - M afready observed there is 
slnot merely an award existing but the findings are 
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that that award had been accepted and acted upon.. 
It would therefore appear that the decision of 
Raghava Rao J. relied on by the learned counsel 
for the respondent is not of much avail. There is 
also an earlier decision of Raghava Rao J. in 
‘Surayya v. Anandayya', 1950-2 Mad L Jour 313 
which has been brought to my notice by learned 
counsel for the appellants; learned counsel for 
the respondent however does not rely on this deci¬ 
sion and I do not think that that decision carries 
the point in controversy any further. On the 
whole, as I am inclined to agree with the principle 
enunciated by Happen and Govindarajachari JJ. in 
‘Suryanarayana Reddi v. Venkatareddi’, ILR (1949) 
Mad 111, I think that this remand order cannot be 
sustained. The learned District Judge will there¬ 
fore be directed to restore the appeal to his file 
and dispose of the same on merits and on the 
evidence already recorded and the find¬ 
ings given there by the learned District Munsif. 
In the view I have taken of the matter, I do not 
think it is necessary for me to consider the further 
point raised by learned counsel for the respondent 
that the award is not admissible in evidence for 
the reason that it has not been registered as requir¬ 
ed in the amended S. 17 of the Registration Act. 
This question has been left open by the trial Court 
and has not been touched upon by the learned 
District Judge and it will be open to the learned 
District Judge to go into it as well and come to a 
decision after hearing the parties. In the result 
the appeal is allowed and the costs of this appeal 
would abide the result of the decision by the lower 
appellate Court. I do not think there is justifica¬ 
tion for me to grant leave to file a Letters Patent 
Appeal on the facts of this case. The application 
is rejected. 

C.R.K./V.S.B. Appeal allowed. 

A. I. R. (39) 1952 MADRAS 25 (C. N. 9) 
GOVINDA MENON AND RAMASWAMI 
GOUNDER JJ. 

V. Ramasivami Aiyangar and another, Appellants 
v. A R. S. M. S. Sundaresan Chettiar and others. 
Respondents. 

A. A. O. No. 598 of 1947 D/- 14-8-1951. 

Court-fees Act (1870). Sell. I Art. u — Will by 
Hindu outside Madras City — Succession Act (192 5) 
S. 275, 276. 

With respect to Wills executed by Hindu outside 
the City oj Madras it is unnecessary to take out a 
probate in order tliat the devise under the wilt 
should be effective. An order by a Court directing 
the issue of a probate ivill not necessarily involve 
the compulsory deposit of stamps necessary for the 
issue of the probate by the party in such a case. 

(Para 1Y 

Anno: Court-Fees Act Sch. I Art. 11 N. 1, 2. 

Succession Act S. 276 N. 1. 

V. Ramasivami Iyer and V. Meenaksliisundaram. 
for Appellants — R. Kesava Iyengar and K Para- 
saram, for Respondents. 

MEN*™ j. : when once it is con- 
.^respect to Wills executed by 
Jb® cit u y of Madras it is unnec 
s&ry to take out a probate in order that the devise 
H"®* will should be effective, the question will 
wise as to whether any order by a Court directing 
the issue of a probate will necessarily involve the 

dep ? sl J of stamps necessary for the 
issue of the probate. It is conceded that no pro- 

is f ued on 1116 strength of the will 
which has been declared valid by the High Court 

HJ e personal properties of the 
and ®hat the Court has done is to direct 
Jbf 1 execut °rs should pay as much of the Court- 

fee as is necessary on the amount of the legacies 
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bequeathed under the Will. We are not satisfied 
that the mere fact that the Court has directed the 
issue of a probate would necessarily involve the 
duty on the party to deposit the stamps. It may 
be that the legatees may settle the matter outside 
without getting a probate. To take an analogous 
case, supposing there is a decree for partition 
among the members of a joint family and if after 
the preliminary decree is passed and before the 
final decree is engrossed on stamp papers, the 
parties settle the matter between themselves it can¬ 
not be said that they can be compelled to pay 
stamp duty for engrossing the final decree on stamp 
paper. In our view the order of the learned Sub¬ 
ordinate Judge directing that the receivers wall de¬ 
posit into Court necessary amount for the issue of 
a probate on the quantum of the legacies involved 
under the will cannot be maintained. We there¬ 
fore set aside the order of the lower Court and 
direct that it is unnecessary to deposit the stamps 
for issuing the probate. There will be no order as 
to costs in this appeal. 

C.R.K./D.H. Appeal allowed. 


A. I. R. 139) 1952 MADRAS 26 (C. N. 10) 
ERISHNASWAMI NAYUDU J. 

Oflicial Assignee of Madras v. R. Munuswamy 
Naidu and others, Respondents. 

I. P. No. 27 of 1925; Appln. No. 799 of 1950 D/- 
10-4-1951. 

Limitation Act (1908) Art. 120 — Alter acquired 
property of insolvent entrusted to third person — 
Application by Official Assignee for recovery. 

Where property acquired by the insolvent after 
his adjudication is entrusted by him to a third per¬ 
son, the Official Assignee as representing the gene¬ 
ral body of creditors is beneficially entitled to the 
property and is entitled to recover it. The appli¬ 
cation to the Insolvency Court for its recovery or 
value being a proceeding to enforce an equitable 
claim and follow the property in the hands of the 
third person is governed by Art. 120 and time begins 
to run when the Official Assignee becomes aware of 
his rights. AIR (28) 1941 Mad 767 (2) rel. on. 

(Para 5) 

.Anno: Lim. Act, Art. 120 N. 14. 

The Official Assignee in person — B. K. Naidu 
for I. Chakrapani and S. A. K. Shah, for Respon¬ 
dents. 

Case referred to: 

(•41) Devarajulu Naidu v. Jayalakshmi Animal, 
AIR (28) 1941 Mad 767 (2) (Pr 5) 

JUDGMENT: The Official Assignee of Madras 
as assignee of the Estate of T. R. Tawker and 
Sons, insolvents herein, asks for an order that the 
respondents may be directed to hand over certain 
diamonds or pay the value thereof. 

(2) T. Bhavani Shanker Tawker, one of the in¬ 
solvents, was adjudicated on 17th January 1925. 
He obtained permission of the Insolvency Court 
which was granted to him by order dated 5th Octo¬ 
ber 1937, to do business as a jewel-valuer and broker 
on certain conditions as to keeping of proper ac¬ 
counts and paying monthly allocations to the 
Official Assignee. The Official Assignee was inform¬ 
ed by a letter written on behalf of the first res¬ 
pondent, dated 30th June 1950, that T. Bhavani 
ihankar Tawker, who will be referred to as insolv¬ 
ent, instituted O. S. No. 1219 of 1948 on the file of 
lie City Civil Court, Madras, against the first res¬ 
pondent for recovery of a sum of Rs. 7,965-1-0 being 
ihe value of diamonds entrusted by him to the 
first respondent. The Official Assignee, after ob¬ 
taining directions of the Insolvency Court, applied 
to the City Civil Court to be added as a party 
plaintiff to the 6aid suit, but that application was 
dismissed. The suit instituted by the insolvent 


was eventually dismissed on the ground that bein? 
an undischarged insolvent, he was not entitled to 
maintain the suit and that the business transacted 
by him with reference to the diamonds which was 
the subject matter of the suit did not come within 
the purview of the permission granted by this 
Court for doing business. 

(3) The present application has been filed by the 
Official Assignee for recovery of this property, it 
being the insolvent’s after-acquired property. ’The 
Official Assignee’s case is that he was kept out of 
knowledge of the existence of this asset both to-, 
the insolvent and the respondents and that it was ; 
only by a letter dated 30th June 1950 that the 
Official Assignee was, for the first time, intimated 
of the existence of this asset. He therefore has 
taken out the present application for the benefit 
of the general body of creditors and he is seeking 
to cover the diamonds or their value. 

(4) When the application came up for hearing, 

an objection was raised on behalf of the first res¬ 
pondent that this matter cannot be dealt with by 
the Insolvency Court under S. 7 of the Presidency 
Towns Insolvency Act and that the Official Assignee 
may be directed to file a suit. I considered the ob¬ 
jection and by order dated 29th January 1951 I 
held that this application can be proceeded with 
in this Court, but I directed that two others, who 
appear to have handled these diamonds, should be 
added as respondents 2 and 3. They have accor- 
ingly been added as parties and notices of this 
application have also been given to them. The first 
respondent in his statement of objections raised 
certain pleas, but confined his objections only on 
two grounds, namely, that these diamonds were 
not the after acquired property of the insolvent 
and secondly that the claim of the Official Assignee 
was barred by limitation. The first respondent 
relief upon a custom pleaded in his statement of 
objections but he did not press it at the time of 
the trial. The second respondent states that 89 
diamonds were entrusted to him by the first res¬ 
pondent for finding out a purchaser, but as he was 
unable to find a purchaser he handed over the same 
to the third respondent with the consent and in 
the presence of the first respondent and that ne is 
not therefore liable. , 

(His Lordship discussed the evidence, oral ana 
documentary, in the case and held that the dia¬ 
monds were the after-acquired property of the in¬ 
solvent and that the first and third respondents 
alone were liable, the former for having received 
the diamonds and the latter as being in possession 
of them and on the question of limitation, con- 

^*(5PThe entrustments were in December 1945 and 
January 1946 and this notice of motion was men 
on 6th September 1950. If it is a case of goods ; or 
money had and received, the claim is owousv 
barred by limitation. But in this case, the < 
trustment was not by the Official Assignee ana 
being the after-acquired property the 
not entitled to it. He must hold it only for tn 
benefit of the general body of creditors ^prese 
ed by the Official Assignee. The insolvent h» 
therefore no beneficial interest in ^property 
he could therefore only hold it on behalt y 
Official Assignee. The Official Assignee M «gg| 
senting the general body of creditorsj is 
entitled to the property and hi this case^wn 
such a property is in the hands of third parx^ 
the Official Assignee is entitled to follow 
and recover it. The Official Assignee 
able claim to recover the ^ount. Neitfier ^ 

insolvent nor the respondents have any bentf^ 

interest in the property and it is the 
eignee alone that Is entitled to it. The pre^h 
application is therefore a proceedingto enforce^l 
equitable claim and follow the property in 
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hands of the respondents and the Articles of Limi¬ 
tation Act which could properly be held to be ap¬ 
plicable to this case is Article 120 which relates to 
a suit for which no period of limitation is provided 
elsewhere in the First Schedule. The time from 
which period begins to run, under this Article, is 
stated to commence when the right to sue accrues, 
that is, when the person entitled to sue becomes 
aware of his rights, which, in this case, is 30th 
June 1950. That article 120 of the Limitation Act 
Is the relevant Article which could be made ap- 
, pllcable for enforcing equitable claims has been 
' laid down in a decision reported in 'Devarajulu 
Naldu v. Jayalakshmi Animal’, AIR (28) 1941 Mad 
767(2) In which case decisions relevant to the subject 
have been referred to. The application is therefore 
in time. 

(6) There will therefore be an order directing 
the first and third respondents to deliver to the 
applicant the diamonds referred to in the report 
of the Official Assignee filed in support of this ap¬ 
plication or pay their value, Rs. 7,333-9-0 within two 
weeks from this date. Costs of this application will 
lie paid by the first and the third respondents. 
C.R.K./DJI. Order accordingly. 

A. I. R. (39) 1952 MADRAS 27 (C. N. 11) 
SUBBA RAO AND PANCHAPAKESA AYYAR JJ. 

Kolandayammal , Appellant v. Sinnavelappa 
Goundan and others, Respondents. 

Appeal No. 473 of 1946 D/- 17-1-1950. 

(a) Interpretation of Statutes — Constitution 
Statutes — Civil P. C. (1908) Pre. 

A. Constitution Act is an organic and fundamen¬ 
tal statute and should be interpreted liberally and 
not technically or in a narrow spirit. The pith and 
substance of the Act and its reasonable intent must 
be the guiding factors. If the legislature purports 
to enact in regard to an item with a wide connota¬ 
tion, the said enactment may be confined to the 
subject-matter within its legal competence. Where 
the Act contains valid as well as invalid provisions 
and the latter are severable from the former, effect 
should be given to the former. An attempt should 
be made as far as possible to reconcile the conflict¬ 
ing items. When a power is conferred to legislate 
on a particular topic, it is important in determin¬ 
ing the spope of the power to have regard to what 
is ordinarily treated as empowering within that 
topic in the legislative practice and particularly in 
tJic legislative practice of the State which has 
conferred the power. 'Case law discussed: 

. __ (Para 5) 

Anno: C. P. C. Pre N. 7. 

(b) Provincial insolvency (Amendment ) Act 
(1948) — Validity—Government of India Act (1935) 
Sch. VII List I, item 12, List III item 21. 

. Tfe ‘Wh and substance" of the Amending Act 
BitoliMuK/iin the scope of item 12 of List 3: 
Bankruptcy and insolvency". The true nature and 
of the legislation, the scope and the 
*mblt of it obviously relate to legislation in regard 
Jo bonfcmpfcy and insolvency. The fact that it 
Jn/rinffCT (m some other items such as 
IfS&il*. ir l Pr R vincial List does not affect its 
teaMaiu£ U i tl t er I' be s , een that whenever the 
Hu i° exclude ^cultural lands 
ft .*/ init * ter ™- The non-exclusion of 
SJJSW from item 12 is an indication 

wed the W0Tds "Bankruptcy 
in ? comprehensive sense so as to 
empower it to enact laws in regard to bankruptcu 
insolvency In respect of agricultural lands also 
Renee the Amending Act of 1948 is 'intra vires' of 
the Dominion Legislature. Vase law «SSmSf f 

(Paras 7, 8) 


(c) Provincial Insolvency Act (1920) S. 28A — 
Powers under, whether vest in receiver. 

The power of the manager or the father, as the 
case may be, under S. 28A can vest in the Official 
Receiver. As the whole of the property of the in¬ 
solvent can vest in the Court or in the receiver at 
the commencement of the insolvency, along icith 
the entire property, his penoers mentioned in S. 28A 
also vest in the receiver. Pending the insolvency 
the insolvent might get some properties or powers 
by devolution or otherwise. Such properties or 
powers also would vest in the receiver. (Para 9) 

(d) Provincial Insolvency Act (1920) S. 28A pro¬ 
viso — "Final decision by a competent Court”. 

"Final decision by a competent Court" can only 
mean the decision of the Court which ultimately 
disposes of the suit. If an appeal has been filed 
against the judgment of the subordinate Judge, it is 
impossible to treat his judgment as final urlthin 
the meaning of the proviso. 

(Para 10) 

N. Sivaramakrishna Aiyar, for Appellant — N. R. 
Raghavachari and H. Rama Rao, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’25) 6 Lah 1: (AIR (12) 1925 PC 18) (Pr 7) 
(1933) A C 156: (AIR (20) 1933 P C 16) (Pr 4) 
(36) 17 Lah 644: (AIR (23) 1936 P C 277) 

(Pr 7) 

(1937) A C 391: (AIR (24) 1937 P C 91) (Prs 4, 7) 
(’47) 60 Mad L W 416; 1947 2 Mad L Jour 1: (AIR 
(34) 1947 PC 72) (Pr 4) 

C47) 1947-2 Mad L Jour 6 : (AIR (34) 1947 PC 60) 

(Pr 4) 

C48) 62 Mad L W 439: (AIR (36) 1949 P C 190) 

(Pr 4) 

(’39) 49 Mad L W 36: (AIR (26) 1939 F C 1) 

(Pr 4) 

C41) 1941-1 Mad L Jour Sup 1 : (AIR (28) 1941 F C 

47) (Pr 4) 

(’41) 54 L W 22: (AIR (28) 1941 FC 72) (Pr 4) 

( 26) 49 Mad 849: (AIR (13) 1926 Mad 994 FB) 

(Pr 7) 

(’43) ILR (1943) Mad 83: (AIR (29) 1942 Mad 682 

FB) ( Pr 7 ) 

(1882) 7 A C 96: (51 L J P C 11) (Pr 4) 

SUBBA RAO, J.: The plaintiff-respondent in 
this case challenges the constitutional validity ol 
the Provincial Insolvency Amendment Act, 1948, 
in so far as it affected the agricultural land. The 
facts are in a small compass and may briefly be 
stated. 

( 2 ) The plaintiff and defendants 2 and 8 are 
the sons of the first defendant. The 14th defen¬ 
dant Is the wife of the first defendant. They con¬ 
stituted members of a Joint Hindu family of which 
the first defendant was the manager. He became 
heavily involved and was adjudged an insolvent 
m I.P. No. 63 of 1931 on the file of the Court of the 
Subordinate Judge, Coimbatore. The plaint sche- 
dule properties were sold In his insolvency by the 
Official Receiver. Some Items were purchased by 
one Srhiivasa Ayyar on 24th July 1933 under Ex 
P -2 and other properties by the fourth defendant 
under Ex. P-4, dated 12-12-1935. Defendants 4 to 
13 are me alienees or their successors-in-interest. 
Usufructuary mortgage Interest in the second item 
devolved on the 15th defendant and he is In posses¬ 
sion of the same. The plaintiff filed O.S. No 109 
of 1944 on the file of the Court of the Subordinate 
Judge, Coimbatore for partition and possession of 
his one-fourth share In the plaint schedule pro¬ 
perties mainly on the ground that the Official Re¬ 
ceiver had no power to sell the shares of the 
members of the family other than the first defen¬ 
dant. Pending the suit defendants 2 , 3 , 4, 5, 
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11 , 12 . and 10 have entered into a compromise with 
the plaintiff and a compromise decree was passed 
in respect of them. The learned Subordinate Judge 
relying upon the provisions of the Provincial In¬ 
solvency Act as it then stood, held that the Official 
Receiver had no power to sell the son's shares in 
the family properties. He gave a decree to the 
plaintiff lor the recovery of one-fourth share of 
the properties in the possession of the 9th defen¬ 
dant and the 15th defendant. The 15th defendant 
under the decree would be entitled to possession 
only after depositing a sum of Rs. 2.500 in Court. 
The 15th defendant has preferred the above appeal, 
and defendants 2 and 3 have preferred cross-ob¬ 
jections in so far as the lower Court did not give 
them a decree for partition and possession of then- 
share. 

(3) Pending the appeal the Provincial Insolvency 
Amendment Act 1948 was passed by the Dominion 
Legislature, and, under the amending Act, the 
power of the father to sell his son's shares was 
declared to be property within the meaning of 
Section 28 of the Provincial Insolvency Act. Ii the 
Amending Act is valid, the decree of the lower 
Court would be wrong. 

(4) The learned counsel for the plaintiff-respon¬ 
dent contended that the Provincial Insolvency 
Amendment Act of 1948 is 'ultra vires* of the Domi¬ 
nion Legislature in so far as it encroached upon the 
forbidden field reserved for the Provincial Legis¬ 
lature under the Constitution Act. He further 
contended that the said Act should be confined in 
its operation to the subject-matter within the juris¬ 
diction of the Dominion Legislature, i.e., the pro¬ 
perty excluding agricultural land which is entirely 
within the purview of the Provincial Legislature. 
To apprecite his arguments it will be convenient 
at this stage to notice the principles of construction 
laid down by decided cases. Lefroy's Treatise on 
Constitutional Law contains the following state¬ 
ment: 

“It seems quite possible that a particular Act, 
regarded from one aspect, might be ‘intra vires’, 
of a Provincial Legislature, and yet, regarded 
from another aspect, might be also 'intra vires’ 
of the Dominion Parliament. In other words, 
what is properly to be called the subject-matter 
of an Act may depend upon what is the true 
aspect of the Act.” 

The learned author proceeds to say: 

“The cases which illustrate this principle show, by 
‘aspect’ here must be understood the aspect of 
point of view of the legislator in legislating, the 
object, purpose and scope of the legislation. The 
word is used subjectively of the Legislator rather 
than objectively of the matter legislated upon.’’ 

In the matter of C.P. & Berar Sales of Motor 
Spirit & Lubricants Taxation Act 1938; 49 Mad LW 
36, the question was whether the Central Provinces 
and Berar Sales of Motor Spirit and Lubricants 
Taxation Act of 1938 or any provisions thereof 
were 'ultra vires’ the Legislature of the Central 
Provinces and Berar. The said Act enacted for 
the levy and collection from every retail dealer a 
tax on the retail sales of motor spirit and lubricants 
at a particular rate on the value of such sales. 
The Legislature invoked the aid of Item 48 of 
the Provincial Legislative list dealing with taxes 
on the sale of goods. It was contended that the 
subject-matter of the Legislation was covered by 
Item 45 of the Federal Legislative List dealing with 
“Duties of excise on tobacco and other goods manu¬ 
factured or produced in India" and therefore the 
Act was 'ultra vires’ of the provincial legislature. 
Sir Maurice Gwyer, C.J., in holding that the said 
Act was not 'ultra vires’ of the Provincial Legis¬ 
lature, quoted with approval the passage in 'Citizens 
Insurance Co. v. Parsons’, (1882) 7 AC 96: 


"In these cases it is the duty of the Courts how¬ 
ever difficult it may be, to ascerain in what de¬ 
gree, and to what extent, authority to deal with 
matters falling within these classes of subjects 
exists in each Legislature, and to define in the 
particular case, before them to limits of their 
respective powers. It could not have been the 
intention that a conflict should exist; and in 
order to prevent such a result, the two sections 
must be read together and the language of one 
interpreted, ana where necessary, modified by 
that of the other. In this way, it may, in most 
cases, be lound possible to arrive at a reasonable / 
and practical construction of the language of 
the Sections, so as to reconcile the respective 
powers they contain, and to give effect to all of 
them. In performing this difficult duty it will 
be a wise course for those on whom it is thrown 
to decide each case which arises as best they can, 
without entering more largely- upon an interpre¬ 
tation of the statute than is necessary for a de¬ 
cision of the particular question in hand. 

The learned Chief Justice also pointed out that 
Courts are entitled to look at the real substance of 
the Act imposing the tax at what it does and not 
merely what it says in order to ascertain the true 
nature- of the tax. The case in 'In re Hindu 
Women’s Rights to Property Act, 1937; 54 Mad LW 
22, decides that the Hindu Women’s Rights to 
Property Act, 1937, and the Hindu Women’s Rights 
to Property (Amendment) Act, 1938, do not operate 
to regulate succession to agricultural land in the 
Governor’s Provinces, but they operate to regulate 
devolution by survivorship of property other than 
agricultural land. Entry No. 21 of List II of the 
Constitution Act provides for devolution of agri¬ 
cultural land. Wills, intestacy and succession save 
as regards agricultural land appears as Entiy No. 7 
of List III of the Concurrent List. By Act XVIII 
of 1937 certain rights in property by survivorship 
as well as by succession were conferred on a widow 
which she did not possess prior to the Act. The 
learned Judges held that the operation of the Act 
should be confined only to property other than 
agricultural land. The two main contentions raised 
in that case were (1) that the Act was in any view 
'ultra vires' the Indian Legislature, so far as its 
operation might affect agricultural land in the 
Governors’ Provinces, (2) that if the Act should be 
held to be only in part 'ultra vires’ it would not on 
the authorities be. permissible to sever the good 
from the bad, so as to allow it at any rate to 
operate in -respect of property other than agricul¬ 
tural land in the Governors’ Provinces. In dealing 
with the contentions the learned Chief Justice says 


(at oage 27): A 

“No doubt if the Act does affect agricultural lana 
in the Governors’ Provinces, it was beyond tne 
competence of the Legislature to enact it; anff 
whether or not it does so must depend upon tne 
meaning which is to be given to the word "pio- 
perty’’ in the Act. If that word necessarily ana 
inevitably comprises all forms of property, includ¬ 
ing agricultural land, then clearly the Act wen 
beyond the powers of the Legislature; but wnen 
a Legislature with limited and restricted P° we * 
makes use of a word of such wide and general 
import, the presumption must surely be that it 1 
using it with reference to that kind of P ro p~:£ 
with respect to which it is competent to legisia 
and to no other." 

In the view they have taken of the validity of ine 
Act. the learned Judges held that the question o 
severability did not arise for consideration. An 
•Subrahmanyan Chettiar v. Muthuswami Goundan 
(1941) 1 Mad L Jour Sup 1, the vahdity of tn 
Madras Agriculturists’ Relief Act (IV of 1938), 
so far as it affected promissory notes 
question. Tht Act was challenged as invading 
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forbidden field of entry No. 28 of List n of the 
Constitution Act. The impugned legislation was 
supported with reference to item 27 of the Provin¬ 
cial List "Money-lending and money-lenders.” At 
page 17 Sir Maurice Gwyer, C. J., says' : 

"It must inevitably happen from time to time that 
legislation though purporting to deal with sub¬ 
ject in one list, touches also on a subject in 
another list and the different provisions in the 
enactment may be so closely intertwined that 
blind adherence to a strictly verbal interpreta¬ 
tion would result in a large number of statutes 
being declared invalid because the legislature en- 
V acting them may appear to have legislated in a 
forbidden sphere. Hence the rule which has been 
evolved by the Judicial Committee whereby the 
impugned statute is examined to ascertain its 
"pith and substance” or its “true nature and 
character” for the purpose of determining whe¬ 
ther it is legislation with respect to matters in 
this list or in that.” 

They held that the pith and substance of the 
Madras Act, whatever it may be, cannot at any 
rate be said to be legislation with respect to nego¬ 
tiable instruments or promissory notes. In ‘Megh 
Raj v. Allah Rakiah’, 60 Mad LW 416: (1947) 2 Mad 
L Jour 1, the question was whether the Punjab 
Restitution of Mortgaged Lands Act, IV of 1938, the 
main purpose of which was giving relief to mort¬ 
gagors by enabling them to obtain restitution of the 
mortgaged lands on terms less onerous than the 
mortgage deed required, was 'intra vires’, the 
Punjab Legislature. It was contended that the 
Legislation offended the existing law such as sec¬ 
tions 37, 69 and 70 of the Indian Contract Act and 
section 4 (1) and (2) and section 59 of the Code 
of Civil Procedure whereas the opposite party 
sought to support the validity of the legislation 
by relying upon item 21 of the Provincial List. The 
• learned Judges gave a wide connotation to the 
1 word ’land’ used in item 21 and held that the im- 
' pugned legislation fell within its scope. This de¬ 
cision was relied upon by the appellant's counsel 
to show that legislation in regard to agricultural 
land is covered by item 21 of the Provincial List. 
The judgment of the Judicial Committee in "Pra- 
fulla Kumar Mukherjee v. Bank of Commerce 
Limited, Khulna’, (1947) 2 Mad L Jour 6 is very 
instructive and contains the principles of construc¬ 
tion in a sufficient form. The question in dispute 
was as to the validity of the Bengal Money Len¬ 
ders’ Act 1940. Under that Act the amount re¬ 
coverable by a money lender on his loans or prin¬ 
cipal and interest was limited and there was also a 
prohibition against the payment of sums larger than 
those permitted by the Act. It was contended that 
the Act trenches upon items within the federal 
jurisdiction such as promissory notes, banking etc. 
and therefore was ‘ultra vires' of the Provincial’ 
Legislature. The Judicial Committee approved the 
statement of law made by Sir Maurice Gwyer C. J. 
in ‘Subrahmanyam Chettiar v. Muthuswami Goun- 
dan, (1941) 1 Mad L Jour Sup 1, already quoted At 
page 13 they say: 

“Subjects must stiff overlap and where they do 
the question must be asked what in pith and 
substance is the effect of the enactment of which 
. complaint is made and in what list is its true 

Jf ° a .ture and character to be found. If these ques¬ 

tions could not be asked, much beneficient legis¬ 
lation would be stifled at birth, and many of the 
subjects entrusted to Provincial Legislation could 
never effectively be dealt with." 

Deali ng with the argument of the invasion by the 

F„ r0 .l inc l al J Leglslature to the subjects enumerated 
m the Federal List they observe: 

an important matter, not as their 
Lordships think because the validity of an Act 
can be determined by discriminating between 
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degrees of invasion, but for the purpose of deter¬ 
mining what is the pith and substance of the 
impugned Act. Its provisions may advance so 
far into Federal territory as to show that its true 
nature is not concerned with Provincial matters 
but the question is not, has it trespassed more or 
less, but is the trespass whatever it be, such as 
to show that the pith and substance of the im¬ 
pugned Act is not money-lending but promissory 
notes or banking? Once that question is deter¬ 
mined the Act falls on one or the other side of 
the line and can be seen as valid or invalid 
according to its true content.” 

In ’A. G. of Saskatchewan v. A. G. of Canada’, 62 
Mad L W 439 the Judicial Committee had to con¬ 
sider whether section 6 of the Farm Security Act, 
1944, enacted by the legislature of the Province of 
Saskatchewan, was ‘intra vires’ of the Provincial 
Legislature. Under that the contractual obligation 
of the purchaser of farm land, in the event of 
the yield of grain grown upon the land faffing be¬ 
low a prescribed minimum, was affected by reduc¬ 
ing the principal. It was argued that the pith 
and substance of the legislation was property, civil 
rights and agricultural land in the province a mat¬ 
ter in relation to which the Provincial Legislature 
had exclusive legislative power and that in so far as 
the section affected interest it did so only inciden¬ 
tally. But the Judicial Committee held that the 
legislation sought to modify statutorily the contract 
between the two parties which would have £Ke 
effect of not only reducing the rate of interest but 
also postponing the payment of interest. In this 
view they held that section 6 trenched upon the 
dominion field and that the dealing with in¬ 
terest of the Provincial Legislature was not inciden¬ 
tal but lay at the heart of the matter. 
They^> arrived at this result by applying 
the principle that the true nature and 
character of the legislation should be considered. 
In ‘Croft v. Dunphy', (1933) AC 156 the question 
was whether the Parliament of Canada was com¬ 
petent to provide by sections 151 and 207 of the 
Customs Act that if any vessel registered in Canada 
was hovering within twelve miles of the Canadian 
coast, having on board dutiable goods, the vessel 
and her cargo were to be seized and forfeited. It 
was held that the authority conferred on parlia¬ 
ment to legislate in relation to customs duties ex¬ 
tended to enact anti-smuggling provisions. This de¬ 
cision is important not for the facts of the case 
and its actual decision but for the following state¬ 
ment of law found at page 165: 

“When a power is given to legislate a parti¬ 
cular topic it is important, in determining the 
scope of the power, to have regard to what is 
ordinarily treated as embraced within that topic 
in legislative practice and particularly in the 
legislative practice of the state which has con¬ 
ferred the power. Thus in considering what 
might be appropriately and legitimately enacted 
by the Dominion Parliament under its power to 
legislate in relation to “bankruptcy and insol¬ 
vency", it was considered relevant to discuss the 
usual contents of bankruptcy statutes." 

The relevancy of this passage in regard to the 
facts of the present case will be considered in due 
course In ‘Attorney-General for British Columbia 
v. Attorney-General for Canada', (1937) AC 391 
the validity of the Farmers’ Creditors Arrangement 
Amendment Act, 1935, came under judicial 
scrutiny. Under that Act a farmer who was unable 
to meet his liabilities as they became due might 
make a proposal for a composition, and if the pro¬ 
posal was not accepted by the creditors, the matter 
was referred to Board of Review to formulate a 
proposal. The Board had the power to confirm the 
proposal which then became binding on the credi¬ 
tors and the debtor. The Judicial Committee held 
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that the impugned legislation was *intra vires* of 
the Dominion Parliament under section 91 of the 
British North America Act, 1867, which empowered 
it to enact laws in regard to bankruptcy and in¬ 
solvency. They held that the words “bankruptcy 
and insolvency” are wide and comprehensive enough 
to take in the scheme of composition under the 
amending Act. 

(5) From the aforesaid discussion of case law, 
the following principles emerge: 

(1)A Constitution Act is an organic and funda¬ 
mental statute and should be interpreted liberally 
and not technically or in a narrow spirit. The pith 
and substance of the Act and its reasonable intent 
must be the guiding factors. (2) If the 
legislature purports to enact in regard 
co an item with a wide connotation, the said enact¬ 
ment may be confined to the subject-matter within 
ts legal competence. (3) Where the Act contains 
zalid as invalid provisions and the latter are sever- 
ible from the former, effect should be given to the 
former. (4) An attempt should be made as far as 
possible to reconcile the conflicting items, and (5) 
When a power is conferred to legislate on a parti¬ 
cular topic it is important to determine the scope 
of the power to have regard to what is ordinarily 
treated as empowering within that topic in the 
’legislative practice and particularly in the legisla¬ 
tive practice of the state which has conferred the 

power. . . 

(6) Having regard to the aforesaid principles, we 
shall now proceed to consider the validity of the 
impugned Act. The Constitution Act provides for 
a hierarchy of powers. The material sections of 
the Constitution Act read as follows: 

(1) “Notwithstanding anything in the two next 
succeding sub-sections, the Dominion Legislature 
has, and a Provincial Legislature has not.jwwer 
to make laws with respect to any of the matters 
enumerated in List I in the Seventh Schedule to 
this Act (hereinafter called the “Federal Legisla¬ 
tive List”). (2) Notwithstanding anything in the 
next succeeding sub-section, the Dominion Legis¬ 
lature, and, subject to the preceding sub-section, a 
provincial Legislature also, have power to make 
laws with respect to any of the matters enumerat¬ 
ed in List III in the said Schedule (hereinafter 
called the “Concurrent Legislative List”.) (3) 
subject to the two preceding sub-sections the pro¬ 
vincial Legislature has, and the Dominion Legis¬ 
lature has not, power to make laws for a Province 
or any part thereof with respect to any of the 
matters enumerated in List II in the said Sche¬ 
dule (hereinafter called the “Provincial Legisla¬ 
tive List”). 

“List II Provincial Legislative List. Item 21. 
Land, that is to say. rights in or over land, land 
tenures, including the relation of landlord and 
. tenant, and the collection of rents, transfer, alie¬ 
nation and devolution of agricultural land; land 
improvement and agricultural loans; coloniza¬ 
tion; Courts of Wards; encumbered and attached 
estates; treasure trove.” 

‘List III concurrent Legislative List. Item a. 
Transfer of property other than agricultural 
land; registration of deeds and documents. Items 
12. Bankruptcy and insolvency; administrator 
general and official trustees.” 

In the Provincial Insolvency Act after S. 28, the 
following section was inserted as S. 28A: 
'Insolvent's property to comprise certain capa¬ 
city. The property of the insolvent shall comprise 
and shall always be deemed to have comprised 
also the capacity to exercise and to take proceed¬ 
ings for exercising all such powers in or over m 
respect of property as might have been exercis¬ 
ed by the insolvent for his own benefit at the 
commencement of his insolvency or before his 
discharge; 


A.I.B. 


Provided that nothing in this section shall affect 
any sale, mortgage or other transfer of the pro¬ 
perty of the insolvent by a Court or receiver or 
the Collector acting under S. 60 made before the 
commencement of the Provincial Insolvency 
(Amendment) Act, 1948, which has been the 
subject of a final decision by a competent Court.” 

Learned counsel for the respondent contended that 
S. 28A should be confined to the property over 
which the Dominion Legislature has jurisdiction 
and, as lands are included in the Provincial Legis¬ 
lative List, the Act should be confined to operate 
only on the property other than the agricultural 
lands; whereas counsel for the appellant invoked f 
the principle of “pith and substance” and con¬ 
tended that the subject-matter of the Amending 
Act is covered by item 12 of the Concurrent Legis¬ 
lative List. The two principles relied on by learn¬ 
ed counsel are not in conflict. They apply to 
different set of circumstances. If the “pith and 
substance” of an impugned Act is directly governed 
by a particular item the fact that it may incidental¬ 
ly encroach upon a forbidden field does not affect 
the validity of the Act. In such a case no ques¬ 
tion of confining the operation of the Act to the 
subject matter within the jurisdiction of a parti¬ 
cular Legislature would arise as the entire subject 
matter is within its jurisdiction. On the other 
hand, if part of the subject matter of the impugned 
Act comes under the purview of one legislature and 
the other part under the jurisdiction of a different 
legislature, applying the principle relied on by 
learned counsel for the respondent, cases have 
declared the validity of the impugned Act by con¬ 
fining its operation to that part of the subject 
matter within its jurisdiction. The question there¬ 
fore is whether the “pith and substance” of the 
Provincial Insolvency (Amendment) Act, 1948, is 
covered by item 12 of list 3, ‘bankruptcy and in¬ 
solvency.* 


(7) One of the principles extracted above in¬ 
dicates that to determine the scope of the power 
of the legislature to legislate on a particular topic, 
it is important to have regard to what is ordinarily 
treated as embraced within that topic in legislative 
practice. The policy and object of the bankruptcy 
law is succinctly stated by Blackstone in the follow¬ 
ing manner: 

“Bankruptcy is a proceeding by which, wnen a 
debtor cannot pay his debts or discharge n\s 
liabilities or the persons to whom he 
owes money or has incurred labilities 
cannot obtain satisfaction of their claims, 
the State, in certain circumstances, takes pos¬ 
session of his property by an officer appointed 
for the purpose, and such property is realised ana 
distributed in equal proportions amongst jne 
persons to whom the debtor owes money or nas 
incurred pecuniary liabilities.” 

The fundamental characteristic of insolvency legis¬ 
lation is stated by Lord Thankerton in 'A. Q. w 
British Columbia v. A. G. for Canada, 1937 A u 

391 at p. 402. ^kihh* to 

“In a general sense insolvency means inability 

meet one’s debts or obligations; in a technical 
sense, it means the condition or standard of 
ability to meet debts or obligations, upon in 
occurrence of which the statutory law enables a 
creditor to intervene, with the assistance of 
Court to stop individual acUon by creditors a 
to secure administration of the debtors asset 
in the general interest of the creditors. 

It is therefore conceived in the interest of t c 
creditors as a class and .. 

distribution of the debtor's assets among^ 
It is an important condition of the propei admin 
stration of insolvency law that the entire ^openy 
of the insolvent should be vested in the Court 
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the receiver appointed by the Court for the pur¬ 
poses of equitable distribution of the property 
among the creditors. In a country like India, 
where agriculture is the main occupation and where 
agricultural lands form the bulk of the properties 
of the majority of the people, it is inconceivable 
that the Constitution Act conferred on the Cen¬ 
tral legislature power to make a law in regard to 
Bankruptcy which cannot operate on agricultural 
lands. A perusal of the provisions of the Provin¬ 
cial Insolvency Act indicates the scope of the 
bankruptcy law. Under S. 28 on the making of 
an order of adjudication, the whole of the property 
^pf the insolvent vests in the Court or in a receiver 
as the case may be. It has been never contended 
that, under Act V of 1920, agricultural land was 
excluded from such vesting. Having regard to 
the scope of the insolvency law, the Constitution 
Act specifically included the item of bankruptcy in 
the concurrent list as item 12. The history of 
the Amending Act also discloses that the said Act 
was enacted by reason of the power conferred 
under item 12 of the concurrent List. As aforesaid, 
under S. 28 of the Provincial Insolvency Act, V of 
1920, the whole of the property of the insolvent 
viests in the Court or the receiver on the making 
of an order of adjudication. In the Full Bench 
Case of this Court in ‘Balavenkata Seetharama 
Chettiar v. Official Receiver Tanjore', 49 Mad 849, 
it has been specifically ruled that on an insolvency 
of the father, his power to sell the sons’ share in 
thie family properties vests in the Official Receiver. 
But in the year 1943, another Full Bench of this 
Court, in ’Ramasastrulu v. Balakrishnarao’, ILR 
(1943) Mad 83 relying on the observations of the 
judicial committee in 'Sat Narain v. Behari Lai’, 
6 Lah 1 and ’Sat Narain v. Kishen Das’, 17 Lah 
644 held that such a power is not ’property' within 
ting meaning of S. 28 of the Provincial Insolvency 
Act and therefore does not vest in the Court or 
/the Official Receiver. This case undoubtedly 
^negatived what had been regarded as settled law 
till then. The legal consequences of this decision 
were far-reaching and the creditors were deprived 
of a large extent of properties which they were 
accustomed to look to for discharging their liabili¬ 
ties in the case of the debtor's insolvency. Pre- 
sumbly, the Amending Act was passed to get round 
the Full Bench decision and to declare the correct¬ 
ness of the pre-existing law. Under the Amend¬ 
ing Act the capacity of the Official Receiver to 
exercise and to take proceedings for exercising- all 
such powers in or over or in respect of property 
as might have been exercised by the insolvent are 
also included in the definition of property. The 
‘■pith and substance” of the Amending Act is clearly 
within the scope of item 12 of List 3: ’’bankruptcy 
and insolvency”. The true nature and character 
of the legislation the scope and the ambit of it 
obviously relate to legislation in regard to bank¬ 
ruptcy and insolvency. The fact that it incidental¬ 
ly infringes on some other items in the Provincial 
List does not affect its validity. 

(8) Looking from a different angle, the same 
result would follow. A comperative study of list I 
and list 3 discloses that item 12 of list m is not 
in conflict with item 21 of List n. The following 
items may be noticed for comparison: 

Jptem 7. Wills, intestacy, and succession, save as 
^ regards agricultural land. 

Item 8. Transfer of property other than agricul¬ 
tural land; registration of deeds and documents 
Item 9. Trusts and trustees. 

Item 10. Contracts, including partnership, agency, 
contracts of carriage, and other special forms 
oi contract, but not including contracts relating 
to agricultural land, 
won 11. Arbitration, 
item 12 . Bankruptcy and insolvency." 


It will therefore be seen that whenever the Legisla¬ 
ture intended to exclude agricultural lands it said so 
in definite terms. The non-exclusion of agricultural 
lands from item 12 is an indication that the legis¬ 
lature used the words ’Bankruptcy and Insolvency' 
in a compresensive sense so as to empower it to 
enact laws in regard to bankruptcy and insolvency 
in respect of agricultural lands also. For the afore¬ 
said reasons, we hold that the Amending Act oi 
1948 is ’intra vires’ of the Dominion Legislature. 

(9) The learned counsel for the plaintiff next 
contended that on a construction of the provisions 
of S. 28A the power of the manager or the father, 
as the case may be cannot vest in the Official I 
Receiver. For appreciating this contention thel 
relevant provision may be again extracted: 

"28A. The property of the insolvent shall comprise 
and shall always be deemed to have comprised 
also the capacity to exercise and to take proceed¬ 
ings for exercising all such powers in or over or 
in respect of property as might have been exer¬ 
cised by the insolvent for his own benefit at the 
commencement of his insolvency or before his 
discharge." 

The learned counsel for the plaintiff contended, 
that under this provision the powers of the insol¬ 
vent mentioned therein cannot vest in the Official 
Receiver as at the commencement of his insolvency 
or before his discharge such power will not be 
outstanding in him. Stress is laid on the words 
"at the commencement of his insolvency or before 
his discharge." Relying on those words it is argued 
that as the properties of the insolvent vested in 
the Official Receiver, the insolvent could not have 
any power outstanding in him between the dates 
mentioned in the section. The argument may be 
ingenious but has no merits. The necessity for 
introducing this section arose because the Courts 
have held that the word "property” in S. 28(2) did 
not comprise the power of the [father or the 
manager, as the case may be, to alienate the 
other members’ shares in the family properties. The 
Amending Act says that the property of the insol¬ 
vent shall comprise also such power. Either under 
S. 28 or under S. 28A the property of the insolvent 
can vest only after his adjudication i.e. at the com¬ 
mencement of the insolvency. It cannot conceiv¬ 
ably vest in the Official Receiver before the adjudi¬ 
cation of the insolvent. By reason of S. 28-A that 
property comprises the said power. If the whole of 
the property of the insolvent can vest in the Court 
or in the receiver at the commencement of the 
insolvency, there is no difficulty in holding that 
along with the entire property, his powers men- 
tioned in S. 28A also vest in the receiver. The 
words “or before his discharge" also are emphasis¬ 
ed in support of the learned counsel's argument 
that during that period the insolvent could not 
have any such power in him as all his properties 
would have vested in the Court or the receiver 
But this ignores the fact that pending the insol¬ 
vency the insolvent might get some properties or 
powers by devolution or otherwise. Such properties 
of powers also would vest in the Court or the 
receiver. The wording of S. 28A is not new. The 
material portions of S. 52 of the Presidency-Towns 
Insolvency Act read as follows: 

"52. (l) The property of the insolvent divisible 
amongst his creditors, and in this Act referred 
to as the property of the insolvent, shall not com¬ 
prise the following particulars, namely: 
^. ) „® u . b ^„ as aforesaid, the property of the in- 
namely Shal1 comprise following particulars, 

< b > * e capacity to exercise and to take proceed¬ 
ings for exercising all such powers in or over 

as migW have been 
exercised by the Insolvent for his own benefit at 
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the commencement of his insolvency or before 

his discharge.” 

The Judicial Committee held on a construction of 
that section that on the adjudication of the father 
of a Hindu joint family governed by the Mitak- 
shara’ his power to sell joint family property to 
pay his antecedent debts not incurred for immoral 
or illegal purposes vests in the Official Assignee 
under .S 52t2> of the Presidency Towns Insolvency 
Act. The decision of the Judicial Committee on 
the analogous provision is binding on us. Further, 
we do not also see any insurmountable difficulty 
in giving effect to the dear intention of the legisla¬ 
ture. 

(10) The learned counsel for the plaintiff further 
argued that S. 28A of the Provincial Insolvency Act 
has no application to the present case as accord¬ 
ing to him there was a final decision by a com¬ 
petent Court within the meaning of the first pro¬ 
viso. He says that the “final decision by a com¬ 
petent Court” is the decision of the subordinate 
Judge which is under appeal before us now. We 
jannot accept this argument. 11 Final decision bv 
a competent Court” can only mean the decision 
)f the Court which ultimately disposes of the suit. 
As an appeal has been filed against the judgment 
of the subordinate Judge, it is impossible to treat 
his judgment as final within the meaning of the 
proviso. 

(11) The learned counsel for the plaintiff argued 
finally that under the aforesaid two sale deeds only 
the interests of the first defendant were conveyed 
by the Official Receiver Ex. P. 2 is one of the sale 
deeds and is dated 16th July 1934. Under that 
document, the right title and interest of the insol¬ 
vent in all the properties, more particularly des¬ 
cribed in the schedule together with all rights etc. 
was conveyed to the purchaser. At the time ot 
the execution of the sale deed, the well-understood 
legal position was that the father could convey 
the interests of the sons also for his debts and 
therefore the receiver in whom the father’s inter¬ 
ests vested, had also a similar right. There is no 
reason to assume that he did not purport to con¬ 
vey the undoubted rights he had in the property. 
Indeed the sale notice Ex. D-C, clearly says that 
he will sell also the rights over the sons' shares. 
Further the schedules annexed to the sale deed 
give the entire extent of the properties sold. In 
the schedules it is not stated that only the father’s 
share was sold. Even in the plaint the plaintiff 
understood this transaction as conveying the entire 
family estate. We therefore hold that under Ex. 
P-2 not only the father’s interest but the interests 
of the sons also were sold. 

(12) The other sale deed is Ex. P-4 dated 12-12- 
1935. By this sale deed the receiver purported to 
sell all the right, title and interest of the insolvent 
including the son’s share if any therein. The 
schedule contains the entire properties. Ex. D-G. 
the sale notice dated 27-6-1933, clearly mentions 
that the receiver was selling the disposing power 
of the father over the son’s share, if any, of the 
insolvent in the properties mentioned therein. As 
already stated, even in the plaint the plaintiff 
himself understood the transaction as conveying 
the entire property. We therefore hold that the 
entire properties including the son’s shares were 
sold under Ex. P-2 and Ex. P-4. 

(13) In the memorandum of objections filed by the 
defendants 2 and 3. it is contended that the lower 
Court should have given a decree to them also in 
regard to their shares in the suit properties. In 
the view we have taken on the merits these defen¬ 
dants are not entitled to the relief. 

• (14) In the result the appeal is allowed with 
costs throughout and the memorandum of objec¬ 
tions is dismissed with costs. 


(15) In our view a substantial question of law 
as to the interpretation of the Act arises in this 
case. Leave granted under S. 205 of the Govern¬ 
ment of India Act. 

C.R.K./D.H. Appeal allowed, Cross objections 

dismissed. 


A. I. R. (39) 1952 MADRAS 32 (C. N. 12) 
RAJAMANNAR, C.J . 

Panattil Narayanan Nair and others * Petitioners 
v. Palappetti Vatakkepet VaUath Karunakaran 
Nair and others, Respondents. 

Civil Revision Petition No. 1079 of 1949, D/- 23-^ 
2-1951. 

Madras Hindu Religious Endowments Act, 1926 
(2 oj 1927), S. 76 — It is duty o/ Board to consider 
application lor sanction and not oj Court. 

It is lor the Board, as a statutory body specially 
entrusted with the duty of considering an applica- 
lion lor sanction under Section 76, to first consider 
the matter and the province oj the Court is only 
to examine that order and see if it is necessary to 
modify or cancel it. It is not open to the Court to 
consider the materials placed before it and come 
to a decision on the merits even though the Board 
has not considered the application on merits. AIR 
(36) 1949 Mad 851 Foil. (Para 1) 


N. Sundara Ayyar, for Petitioners. D. A. Krishna 
Variar, lor Seshachaiapathi and T. K. Raman 
Nambisan, lor Respondents. 

Case referred to: 

(’49) 1949-1 Mad L Jour 382: (AIR (36) 1949 Mad 
851) (Pr 1) 

JUDGMENT.: There is no reason for interfer¬ 
ence with the order of the learned Judge. Clearly 
the Board had not done its duty which is enjoined 
on it under Section 76 of Madras Act II of 1927 
in passing the order which was sought to be set % 
aside by the contesting respondents under S. 76 (2) r 
of the’Act. The order was therefore rightly set 
aside with the observation made by the learned 
Judge that the Board would consider afresh the 
application for sanction on its merits. It was con¬ 
tended by learned counsel for the petitioners here 
that though the Board might not have considered 
the application on the merits, it was open to the 
District Court to have considered the materials 
placed before it and come to a decision on the 
merits. I do not agree. I agree with Viswanatha 
Sastri, J.. in Vardhanamma v. Subbarao’, 1949-1 
Mad L Jour 302, that it is for the Board, as a 
statutory body specially entrusted with the duty 
of considering an application for sanction under 
S. 76, to first consider the matter and the province 
of the Court is only to examine that order and 
see if it is necessary to modify or to cancel it. 
This civil revision petition is, therefore, dismissed 
with the costs of respondents 1 and 2. 

(2) In one respect, however, I think I should 
interfere with the order of the learned Judge, in 
setting aside the order of the Board, he diiecteci 
the respondents 2, 3. 4, 6 and 8 before him to P y 
the costs of the petitioners, fixing a Vakils fee 
Rs. 250. The costs as determined have come to 
Rs. 662-12-0. Now it is clear that U„ 
lo blame for what had happened it was the Boaid. 
and I do not think it proper that the Petitioners 
before me should have been mulcted with such 
heavy costs in a matter in whichi the learned judge 
did not decide on the merits. I think the proper 
order which the learned Judge should have Passed 
was an order that parties should bear their_own 
costs. The order so far as costs of the lower Court 

are concerned is hereby set aside. • , . 

C.R.K./V.S.B. Revision dismissed. 
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A. I. R. (39) 1952 MADRAS 33 (C. N. 13) 
PANCHAPAKESA AYYAR, J. 

Krishna Pillai, Appellant v. Thekke Valia Veetil 
Parukutty Ammal, Respondent. 

Second Appeal No. 1065 of 1948, D/- 20-7-1951. 

f (a) Partition Act (1893), S. 4 — Undivided 
family — Sisters in Mitakshara family. 

The phrase “dwelling house belonging to an un¬ 
divided family" should not be confined to the 
dwelling house of *a joint Hindu family: Sisters. 
v even in a ' Mitakshara’ family, ivill be termed by all 
l people as “members of the same family" though 
not of the same joint Hindu family , and when 
these sisters have been living for years and years 
in the undivided house, inherited by them from 
their mother Section 4 ivill apply. ‘Case law re¬ 
ferred: (Para 3) 

Anno: Partition Act, S. 4, N. 2. 

t (b) Partition Act (1893), S. 4 — “Transferred to 
a person who is not a member of such family ” — 
Mother’s sister’s son. 

A mere mother's sister's son, cannot by purchas¬ 
ing a share in the dwelling house from a member 
of the undivided family enjoying the dwelling house 
in common with other members, resist the appli¬ 
cation of S. 4 to him on the ground that he is also 
“a member of the family' 1 especially when he never 
lived in the dwelling house at any time as a mem¬ 
ber of the family. AIR (26) 1939 All 640 disting. 

(Para 5) 

Anno: Partition Act, S. 4. N. 2, 4. 

CO Evidence Act (1872), S. 114 — Recitals in 
judgments. 

There may be some exceptional cases, of proved 
accidental slips and statements in judgments, 
where a challenge is possible. But in the absence 
of conclusive proof of such erroneous statements 
4 creeping in judgments , by affidavits of vakils and 
parties, the recitals in a judgment of a judicial 
officer must be taken to be correct as regards the 
facts said to have been admitted or conceded be¬ 
fore him. {Para 4) 

Anno: Evidence Act, S. 114, N. 29. 

(d) Partition Act (1893) S. 4 — Validity — Con¬ 
stitution of India Art. 14. 

Any discrimination the law allows cannot be illegal 

ThX St Z} ne( ! ui ! ah }?- Nor wiu this c ° m e under 
T'™ ^crimination" discountenanced by the 

aZ ^ti^r 0 ^ * There are certa 'n classes 

and institutions like temples, trusts , charities 

% P i£Tl'rJ n/ - ant ^ lun ? tics and fcndy members, 
uSth^inlnT Speci ?! WtoBeges and protection 

S for their bene - 

r/w /nfriiidered to be in the interests of the 

Suc * revisions cannot be turned 
discriminatory or unjust or inequitable and no 

hold them to be vSd 

they amoun t to giving 
J* ence U Wl^not be illegal 

ZZZZ"r“ Cmrt “ *• “* 

Anno: Partition Act. S. 4, N. 6. 0 ’ 

j S Venkatachala Sastry, for Appellant■ A Krislu 

Zr MM °■ "■ »™to”m ior l£s?on- 

Cases referred to: 

'd£SEgS£ 01 £ of 22S; and in *** Courts 

asiS 6 cases referred to 

(B. 30A1 324: (1908 All W N 126) (Pr 

(39) AIR (26) 1939 All 640: (1939 All L Joul 629) 

C28) 109 Ind Cas 67: (AIR (15) 1928 Cal 539)' 3> 

W52 Mad./fi & 6 (?r 3) 


(’30) 53 Mad 417: (AIR (17) 1930 Mad 561) 

(Pr 3) 

(’38) AIR (25) 1938 Pat 13: (172 Ind Cas 835) 

(Pr 3) 

JUDGMENT.: This second appeal raises an im¬ 
portant and interesting point of law regarding the 
meaning and bearing of Section 4 of the Partition 
Act. The facts are briefly these. 

(2) The appellant, Krishna Pillai, is the mother’s 
sister's son of the first defendant, Parukutty Ammal 
of Nagaram Amsom, Kozhikode taluk. Parukutty 
Ammal and her sister, Thangammal, were living 
in the suit house, as tenants-in-common, having in¬ 
herited it from their mother, and had not divided 
£ ° n ,, 29th August 1940, Krishna Pillai bought 
the half share of Thangammal in that house and 
obtained a decree for partition of his half share. 
Parukutty tiled an application under Section 4 of 
the Partition Act to buy out Krishna Pillai’s share 
Krishna Pillai contended that the house in ques¬ 
tion did not belong to "an undivided family", as 
Parukutty and Thangammal were sisters in a 
fam ‘ly. and so would belong to 
different families, and not to one joint family or 
coparcenary, and that he himself, though an alie- 
nee was a member of the family" and could not 

1° be : n ?, t a member of the family", 
4 ’- and t lat an order under S. 4, 
g ,, v ‘" S l !? e nght J° Parukutty to buy out his 
share and giving him no right to buy out Paru- 

nHnrin O ^ h ^ re f W0Uld be ' unlust and inequitable.’ The 

Munsiff of Calicut, by his order 
dated the 28th November 1946 in IA No 6057 of 
K,O.S. No 493 Of 1943. the appffcaUonTut 2 

U u der S ' 4 ’ held that Parukutty was 
entitled to the benefit conferred by S. 4, and over- 

Sal a tmL h '^, object i ans Krishna Pillai. Krishna 
Pillai took the matter in appeal. The District 

ronnrmpH ?£ Uth , Malabar ’ who heard the appeal, 
confirmed the order of the District Munsiff bv his 

Judgment and decree dated 29th September ^947 

«h L ^ S 01 IS 1 ’ and the meS 

Pillai ‘ thiS second appeal b y Krishna 

(3) I have perused the records and heard the 
sSf fm^h? ar< n° th f sides ’ Mr ’ Venkatachala 
contentions 

and Than S am mal, sisters 
in i H nd Mitakshara family owning the house 

t0 beIong “ a n undivided family" U as 

Mm*?® S o" d 'a h fi 

ft fc nPf of persons related by blood live, and that 
from necessary that they should be d^cendante 

ilfiflfl 

fh™ g k ° US £ of an undivided family S ion? as 

awB £ e o?°»r„I S 

Itfuiiii 
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Parukutty and Thangammal were undoubtedly not 
members of a Hindu joint family. These two were 
closeiy related by b.ood and were living in the 
same house. Such sisters, even in a ‘Mnakshara 
family, will be termed by all peop.e as "members 
of the same family" though not of the same joint 
Hindu family, ana when tnese sisters have been 
living for years and years in that undivided house, 
inherited by them from their mother, it is obvious 
'that S. 4 will apply. 


(4) The next contention of Mr. Venkatachala 
Sastry was that the appellant, Krishna Pillai. 
could not be termed to be a person who was not 
a member of the family", as he was the mothers 
sister’s son of Parukutty, the first defendant and as, 
by virtue of his purchase, the undivided house in 
question belonged to him also along with Parukutty. 
I cannot agree. The ruling in 'Snaflan Begain v. 
Mt. Kifiato’, AIR (25) 1039 All 640. was relied on by 
Mr. Venkatachala Sastry. and it was urged that 
when a Muslim widow was held to be amember 
of the family" regarding her first husbands family 
after she had remarried, a mother's sisters son, like 
Krishna Pillai, would also be "a member oi the 
family." That ruling will not, in my opinion, apply 
to this case. There, the widow was living for years 
and years in that house and continued to live there 
even' after remarriage, with her son and two 
daughters by her first husband No doubt, hei 
second husband also joined her there, as a second 
wife may join a Hindu living in his deceased first 
wife’s house with his son and daughters by her. 
So she was considered to be "a membei of the 
family" regarding her first husoands family, an 
she was undoubtedly a member of his family, 
namely, his wife - widow, and contmued to hve in 
the same dwelling house even after his aeatn. 
Here Krishna Pillai, a mother’s sister’s son oi 
Parukutty, was ‘never’ a member of her family, and 
Sr liv y ed in this dwelling house No sane man 
or woman would have considered him and Para- 
knttv to be members of the 'same family » a.on 
k lhf s ™?u m „X“ed family.; « la «y 5 tal alaar 
that Krishna PaUai never lived in thl ?; dwe " 1 ' 1 ° 
house along with Parukutty as a member of an 
undivided family. The. lower appellate Cou. thas. 
in paragraph 1 of its judgment, stated as below. 
-It is also not disputed that the first respondent 
has been residing in the dwelling house and that 
the appellant has been residing elsewhere. 

This recital in the lower appellate Court’s Judgment 
has been challenged before me by Mi. Venkata 
chala Sastry as incorrect. Sri Alladl Jglto.™ 
Aiyar on the other side, rightly urged that a o 
cital in the judgment of a judicial officci, like 
District Judge, cannot be challenged as incorrect 
and must be taken to be correct in all events and 
circumstances, there being an ’absolute and irre¬ 
buttable’ presumption to that effect. There is 
need to discuss that extreme position heie. It may 
be that there may be some exceptional cases of 
j-proved’ accidental slips and statements n judg¬ 
ments where a challenge is possible. But, in the 
absence of 'conclusive proof of such erroneous 
!statements’ creeping in judgments, hy afrida\it 
'of vakils and parties, I am of opinion that the re 

Icitals in a judgment of a J ud ) cia * 
taken to be correct as regards the facts said to na\ e 

‘been admitted or conceded before him. To hold 
othei-wlse will be to prolong the hearing of cases 
and™ drag judicial officers into unnecOT.vexa¬ 
tious and undignified controversies. So I take the 
above recital by the learned District Judge in his 
judgment to be correct, all the more readlly be¬ 
cause Krishna Pillai never stepped into the box and 
snoke to his living in the dwelling house at any 
time. Nor did he even file an affidavit about any 
such living there, thus confirming the coriectness 


of the recital in the learned District Judge’s judg¬ 
ment. 


15) Now the question remains whether a man like 
Krishna Pinai, a mere mother's sister’s son, can, 
by purchasing a share in the dwelling house from 
a memoer 01 tile undivided famny enjoying the 
dwelling nouse in common with otner members, re¬ 
sist uie application of S. 4 to lnm on the ground 
that he is aiso "a member of the lamiiy”, especially 
when he never lived in the dwelling house himself 
at any time as a member of the lamny. I am of 
opinion that he cannot. The case may be slightly ^ 
different where such a relative has been living in 7 
the dwelling house for years as a member of the 
undivided lamny and has been treated as such, even 
though he is not a cio^e relative, like a foster-son 
brought up in the family, or an , aohlinanapuLra. , 
Oi course, the term “family” has been variously 
interpreted in various countries. In England it 
will not include even the father and the mother 
of a person, and that is the interpretation also, 
for most purposes, in the Madras Travelling Allow¬ 
ance Rules. In India, in many places, even distant 
cousins may form members of the "family” when 
they are living in the undivided joint family house 
and are enjoying the properties in common. But 
nowhere, to my knowledge, has a man like Krishna 
Pillai, a mother’s sister’s son who never lived in 
the dwelling house for any time as a member of 
the family and has never been treated as a member 
of the family, been considered to be “a member 
of the family” simply because he is a distant re¬ 
lative and has subsequently bought the share of 
a member of the family. If Mr. Venkatachala 
Sastry’s interpretation of S. 4 is correct, even 
cousins in the 50th degree may purchase a share 
in an undivided house and resist the application ot 
S. 4 and prevent the object of S. 4, viz., to ensure 
that other members owning shares in the dwelling 
house belonging to the undivided family and living 
there for years should have their privacy and peace 
ot mind ensured without strangers and outsiders, 
like this individual, thrusting themselves into theu- 
midst. It was urged that Krishna Pillai was a re¬ 
lative. and not a utter stranger, but the worn 
"stranger" has been used by Venkatasubba Rao, J., 
and others, in the judgments relied on by Mr. 
Venkatachala Sastry. only in the sense that tne> 
are not members of the family, within the meaning 
of S 4 and not in the sense that they belong to 
a totally different caste or sect or country. 


(6) The last contention was that it will be in- 
quitable, and will be "illegal discrimination to 
liable Parukutty to buy the share of Krishna Paliai 
t a valuation by the Court and deny the same 
ight to Krishna Pillai to buy the share of Pani- 
utty at a valuation by the Court. I cannot ag»ee. 
my discrimination the law allows cannot be illegal 
r unjust or inequitable, and must be taken to 
egal, just and equitable. Nor will this come unaer 
he term "discrimination" discountenanced by tne 
Constitution of India. There are certain clas^s 
;nd institutions like temples trusts, champs, 
irphans, infants, lunatics and family members 
irhich are given ’special privileges, and protection 
mder the law’ by enacting provisions for tnei 
lenefit, as it considered to be in the mterests 
he country to do so. Such provisions cannot 
ny opinion, be termed discriminatory or unjust o 
nequitable, and no Court has got the right to h 
hem to be void or unenforceable became the> 
imount to giving, in fact, some ''discrimination 
Courts, which can never represent the will ot 
leople to the same extent as the Legislature elected 
iy the people, will never interfere wlth the win 
>f the Legislature and the provisions of Acts pasga 
3 y it unless they are proved to be ultra viies 
[Constitution, which is not the case heie. 
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(7) All the contentions of the appellant have 
failed. This second appeal deserves to be and Is 
hereby dismissed with costs. 

(Leave refused.) 

C.R.K./D.H. Appeal dismissed. 
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SATYANARAYANA RAO AND VISWANATHA 
SASTRI, JJ. 

Commissioner of Income-tax , Excess Profit Tax, 
Madras, Applicant v. A. S. T. F. Rodrigues and Co.. 
Katpady, Respondent. 

Case Referred No. 51 of 1948, D/- 27-3-1951. 

Excess Profits Tax Act (1940) S. 5. Third Proviso 
— Profits wliolly arising in Indian State — Income 
Tax Act (1922) S. 14(2)(c). 

The assessee entered into a contract with the 
military authorities for the supply of live goats and 
sheep at an agreed price. The assessee deposited a 
sum of Rs. 10,000 with the military authorities in 
British India as a guarantee for the due perform¬ 
ance of his obligations under the contract under 
which deliveries had to be effected over a consider¬ 
able period of time. The contract was entered into 
in British India. The goats and sheep were pur¬ 
chased by the assessee in large quantities in Mysore. 
They were transported to Cochin State and put on 
board a ship provided by the military authorities 
at Ernakulam, the cost of these operations being 
borne by the assessee and included in the price 
contracted to be paid. The assessee maintained an 
establishment and an office at Ernakulam for at¬ 
tending to the transport and loading of goats and 
sheep on ships. The assessee sent his bills for the 
goats and sheep supplied by him. to the military 
authorities at Poona who paid the price by cheques 
Ldrawn in favour of the assessee on the Imperial 
Banlc at Vellore. No payment was made to the as- 

c%itract UtSi< * e I,u * ia in respect of the 

*l ia f l 4 he Pnrchasc of goats and sheep in 
Mysore, their transport to Cochin and the loading 
of the goods on board the ship provided by the 
military authorities at Ernakulam formed asepa- 

n te J r \ Cti ° n 01 the *«*««» of the assessee. 

a part separable from the rest of the business. 
These operations together constituted a part of the 

&$$!* a Which was carrie < l on outside 
British India in Mysore and Cochin State The 

assessee's office at Ernakulam was in charge of 

i The i bUVing ot goats and 9shee P 
at Mysore andtlieir sale at Ernakulam might itself 

produce a profit without reference to the contract 

entered into in British India. Entering into the 

“Jj™ 1 mth . * ,Le military authorities in British 
India, supervision of the performance of the con¬ 
tract from British India and the realisation of the 

&JT% e f °u the goods levered at Katpadiin 
British India inhere the head office of the firm was 

vnrfni be - treated « constituting a separate 
jJEjLjy tf } e bu ?jness of the assessee. it could not 
however, be said that the entire profits ottheasses 

n J ndian state - Profits attributable to 
!%% n llSl hi eSS r -? f . the a5sessee carried on in 
held to b^.r^l n t tateS must be ap Portioned and 

isass afiraax 

gg-s rite- fr svsi 

discussed- thC g0OdS SoW Was realised - 'Case law 
Anno: E.'p. t. Act S. 5 N. 1 (P “ raS 1 9) 

Income Tax Act S. 14 N. 7. 


e C. S. Rama Rao Sahib, for Applicant — V. M. 
s Ramaswami Mudaliar and N. Gopala Men on, for 
Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronogically. List of foreign cases referred to 
comes after the Indian Cases). 
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'S 5 f S=SpK s s Si 

hi “an 1 Tnrfj 6 m “ tary authorities acciedo^ar^ 

Lbhhv ,« a lo Stat€ and hence is «e*Pt 

wSiaV W 15 tex by virtue of the 

?u 0f the L? xcess Pr ofits Tax Act?" 

Jijo facts these. The assessee is a registered 

S"o£ r « S 
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were purchased by the assess f° ats and sllee P| 
authorities at Ernakulam th* » Iv e mill taryl 
found, and this finding offer Tribunall 
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Poona who paid the price by cheques drawn in 

I favour of the assessee on the Imperial Bank at 
Vellore. No payment was made to the assessee 
outside British India in respect oi the contract. 
The income of the assessee computed for the 
chargeable accounting period included a sum of 
Rs. 50639 as profits derived from the supply of 
goats and sheep. The revenue authority assessed 
this sum to excess profits tax on the ground that 
the whole oi the profits arose or accrued to the 
assessee in British India. According to the assessee 
the whole of the promts arose out of British India 
in the State of Mysore where the goods were bought 
and in Cochin State where they were delivered. 
In this Court Mr. Rama Rao Sahib, for the Com¬ 
missioner of Excess Profits Tax. argued that a 
portion of the profits attributable to the business 
operations of the assessee outside British India was 
not taxable but the rest of the profits was liable to 
excess profits tax. According to him. the business 
operations outside British India should be deemed 
to be a separate business under the third proviso 
to S. 5 of the Excess Profits Tax Act and its profits 
alone exempted from tax. 

(2) Though under S. 4 of the Income-tax Act. as 
it stood before the amendment of 1939, the place 
of accrual of income was of importance it lost Hs 
importance in the case of a person resident in 
British India by reason of the drastic amendment 
of S. 4 in 1939 making such residents taxable on 
income, profits and gains accruing or arising to 
them in any part of the world. Generally speak¬ 
ing. the place of accrual and receipt of business 
income is now of importance only with reference 
to non-residents. A limited measure of exemption 
was, however, granted in 1941 by the enactment of 
S 14 (2) (C) of the Income-tax Act dealing with in¬ 
come, profits or gains accruing in an Indian State 
(now Part B State) to residents in British India.) 
A corresponding amendment of the Excess Profits 
Tax Act was also made in 1941 by the addition of 
the third proviso to S. 5 of that Act which ran as 

follows: , 

•Provided further that this Act shall not apply 
to any business, the whole of the profits of which 
accrue or arise in an Indian State, and where the 
profits of a part of a business accrue or arise in 
an Indian State, such part shall, for the purposes 
of this provision, be deemed to be a separate 
business, the whole of the profits of which accrue 
or arise in an Indian State, and the other part of 
the business shall, for all purposes of this Act. 
be deemed to be a separate business.” 

S. 21 of the Excess Profits Tax Act incorporates by 
reference the provisions of S. 42(3) of the Income- 
tax Act which laid down the basis on which the 
income of a part of a business had to be determined. 
S. 42 (3) of the Income-tax Act ran thus: 

• In the case of a business of which all the opera¬ 
tions are not carried out in British India, the 
profits and gains of the business deemed under 
this section to accrue or arise in British India 
shall be only such profits and gains as are reason¬ 
ably attributable to that part of the operations 
carried out in British India.” 

These were the relevant statutory provisions 
governing the liability to tax and the claim 
for exemption from tax, at the time when the 
assessment was made in this case. 

(3) We had occasion to examine the effect of 
these provisions in our judgments in 'Commissioner 
of Excess Profits Tax v. Goculdoss Jamnadass & 
Co.\ 1950-18 ITR 277 and ‘Commissioner of Income- 
tax v. Parasuram Jethanand’, 1950-18 ITR 302, but 
we had not then the benefit of the exposition of 
the law by the Supreme Court in ‘Commissioner of 
Income-tax v. Ahmedhbhai Umarbhai & Co., 1950- 
18, ITR 472, which has substantially affirmed our 
decision. The case before the Supreme Court was 


comparatively simple on the facts. There the 
assessee firm, a resident in Bombay, owned an oil 
mill at Raichur in Hyderabad State where ground¬ 
nut oil was manufactured. The manufactured oil 
was despatched to the assessee at Bombay where 
it was sold lor a profit. The manufacturing part 
of the business was conducted from start to finish 
in Hyderabad State where the assessee’s oil mill 
was situate, the sale of the oil alone being effected 
in Bombay. The Supreme Court held that the 
production and manufacture of groundnut oil in 
the assessee's mill at Raichur was ”a part” of the 
business of the assessee carried on in an Indian r 
State within the meaning of the third proviso to 
Section 5 of the Excess Profits Tax Act. The Court 
negatived the contention of the revenue authority 
that as the sales oi oil were effected and the price 
was received at Bombay by the assessee, the whole 
of the profits of the business accrued or arose in 
Bombay. The receipt of the price of the goods sold 
at Bombay was distinguishable from the accrual 
of the profits of the business and a part of the 
profits of the business must be attributed to the 
manufacture of oil in Raichur. Acting under 
Section 42 (3) of the Income-tax Act incorporated 
by reference into the Excess Profits Tax Act the 
Court held that the profits of the business should 
be apportioned between the manufacturing and the 
trading activities of the assessee. each set of acti¬ 
vities constituting a separable part of the business. 
The profits attributable to the manufacture of oil 
in Raichur were held not liable to excess profits 
tax. According to the decision of the Supreme 
Court, where a resident of British India manu¬ 
factures goods in an Indian State and sells them 
and realises their price in British India, the whole 
ot the profits should not be treated as “accruing” 
or “arising” from the sale, or at the place of sale, 
though the profits may be treated as “received on 
sale." Apportioning the profits between the selling > 
and the manufacturing operations, each of which 
forms a “part of the business,” the profits attribu¬ 
table to the manufacturing part of the business 
carried on in the Indian State must be exempted 
from liability to excess profits tax. 

(4) The question as to what can be styled “a part 
of the business” of an assessee does not always 
admit of an easy answer. Patanjali Sastri, J., in 
‘Commissioner of Income-tax v. Ahmedbhai Umar¬ 
bhai & Co.’, 1950-18 ITR 472 SC, would apparently 
read “part of the business” in their third proviso 
to Section 5 of the Excess Profits Tax Act as signi¬ 
fying one or more operations of the business con¬ 
templated by Section 42 (3) of the Income-tax Act. 
His iordshiD after adverting to the difficulty oi 


His Lordship after adverting 

^business operations arbitrarily into two or more 
operations, apportioning as between them tne 
profits resulting from one continuous process end¬ 


ing in a sale,” . f 

nevertheless held that the third proviso to S. 5 oi 
the Excess Profits Tax Act demanded such an ap¬ 
portionment. How {ar is this process of <UssecftW“ 
of business operations and the apportionment o 
profits among the several operations of a business 
to go? Kania, C.J., was alive to this difficulty 


when he said: t _ ... , 

“It is not contended in the present case that tne 
activities of the assessee as a manufacturer are so 
spread out as to be incapable of being ascertain^ 
as one unit of business in an Indian h * r 
instance, difficulties may arise if a manufacturer 
buys groundnuts in one place, has a crushing 
in another place, has a refinery in a third piaoe 
and packing, etc., in a fourth place. It is not 


«»uu i, v i* * (j | v.v., ... - -- • manll. 

disputed that the assessee’s activities as ^ 
facturer are all in Raichur and if so, that set 
. . s... rvf 4 Hi is in P.SS in 


of activities under the definition of ‘business T 
the Excess Profits Tax Act is a complete unit. 
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have no doubt that on the facts of the present 
case, the manufacturing operations of the asses- 
see are 'a part of his business in an Indian State.’ 
Those conditions of the proviso are therefore ful¬ 
filled.” 

The opinion of Mukherjea, J., (with whom Das, J., 
agreed) was also to the effect that though a busi¬ 
ness might consist of several operations it is not 
every operation that would constitute “a part of 
the business” within the meaning of proviso 3 to 
S. 5 of the Excess Profits Tax Act. His Lordship 
substantially affirmed the view taken by us in 
t 'Commissioner of Excess Profits Tax v. Goculdass 
Jamnadass & Co.’, 1950-18 ITR 277, that profits can 
be considered to accrue in respect of a part of the 
business if the apportionment of the total profits 
and allocation of a portion of such profits to the 
part in question was possible on any recognised or 
intelligible principle of mercantile accountancy. 
Mahajan, J., (with whom Fazl Ali, J., agreed), no 
doubt quoted with approval the following observ- 
tion of Tendolkar, J., in the judgment appealed 
against: 

"Normally the meaning of the word ‘part’ is a 
portion in whatever way carved out and I have 
no doubt in my mind that any of the portions 
that go towards a complete business are a part 
of that business." 

The learned Judge, however, was not taking a view 
different from that of the learned Chief Justice 
and Mukherjea, J., as appears from the following 
passage in his judgment: 

"The proviso (to Section 2. Clause 5. of the Excess 
Profits Tax Act) has made an amalgam of the 
buame^co oi one uioiyiauai anu it is in view 
of this amalgam that proviso 3 of S. 5 has to 

be considered . If a number of business 

carried on by a person are situate in different 
places, then the effect of the proviso is to again 
treat them as separate businesses under the des¬ 
cription of the phrase ‘part of a business.' In 
other words, if a man is carrying on manufacture 
In textiles in Bombay, a shop at Mysore, has a 
distillery in Allahabad and has an oil mill in 
Gwalior, then for the purposes of S. 5 all these 
four trades are part of tne business within the 
meaning of proviso 3 to S. 5, one part situate in 
one place and another part situate at another 
place and if any of these parts produce profits 
at the place of the business, that place being in 
Indian State, then proviso 3 would have appuca- 
tion." 

In the light of the foregoing statement of the law 
we hold that the purchase of goats and sheep in 
Mysore, their transport to Cochin and the loading 
of the goods on board the ship provided by the 
military authorities at Emakulam form a separate 
section or part of the business of the assessee a 
part separable from the rest of the business. These 
operations together constituted a part of the busi¬ 
ness and a part which was carried on outside 
British India in Mysore and Cochin State. The 
assessee’s office at Emakulam was in charge of 
these operations. The buying of goats ana sheep 
at Mysore and their sale at Emakulam might itself 
roduce a profit without reference to the contract 
entered into in British India. Entering into the 
contract with the military authorities in British 
India, supervision of the performance of the con¬ 
tract from British India and the realisation of the 
'Payable for the goods delivered at Katpadi 
i British India where the head office of the firm 
was situate, could be treated as constituting a 
separate part of the business of the assessee 
(5) The further question is whether the whole 
oi tne profits of the assessee from the mijtary con¬ 
tacts arose in British India where the contract 
was entered into and the price realised, or in Indian 
states where the contractual obligations of the 


assessee were substantially performed. The criterion 
under proviso 3 to S. 5 of the Excess Profits Tax 
Act is the place where the profits accrue or arise 
and not the place where the profits are received. 
We have dwelt at length with the question of the 
Piace of accrual of profits in a case like the present 
one in 'Commissioner of 'Income-tax v. Little’s 
Oriental Balm, etc., Co., Ltd.’, 1950-18 ITR 849, 
wnich, however, was a case relating to the levy 
of income-tax. We need not again embark on an 
elaborate examination of the decided cases. Suffice 
it to refer to a few landmarks. In ‘Commiss.oner 
of Income-tax v. Chunilal B. Mehta’, ILR (1938) 
Bom 752, the assessee, a resident of Bombay, 
through brokers in foreign countries, carried on 
buying and selling operations in foreign markets 
by entering into forward contracts of a speculative 
nature. Delivery of goods was never given or 
taken. Only differences were paid or realised 
abroad, with the result that a large sum stood to 
the credit of the assessee with his foreign bankers 
as a result of these transactions. The money was 
not sent over to the assessee in British India. The 
Judicial Committee found that the contracts for 
saie or purchase were neither framed nor carried 
out in British India and held that the profits de¬ 
rived from those transactions did not accrue or 
arise in British India. The words "profits accruing 
or arising” were interpreted as requiring a place to 
be assigned as that at which the result of trading 
operations come, whether gradually or suddenly, 
into existence. It was observed that there was no 
necessity arising out of the general conception of 
a business as an organisation, that profits should 
arise only at one piace and that profits were fre¬ 
quently, if not ordinarily, regarded as arising from 
many transactions, each of which had a result — 
not as if the profits needed to be disintegrated with 
difficulty — but as if they were an aggregate of 
the particular results. It was also stated that 
discrimination between different kinds of profits 
according to the place at which they accrued or 
arooe was a plain dictate of the Income-tax Act. 
Their Lordships, however, refrained from laying 
dow r n a general rule applicable to concrete cases 
and said: 

“If such profits have not been received in or 
brought into British India it becomes or may be¬ 
come necessary to consider on the facts of the 
case where they accrued or arose. Their Lord- 
ships are not laying down any rule of general 
application to all classes of foreign transactions, 
or even with respect to the sale of goods. To 
do so would be nearly impossible and wholly un¬ 
wise. They are not saying that the place of • 
formation of the contract prevails against every¬ 
thing else. In some circumstances it may be so, 
but other matters — acts done under the con¬ 
tract, for example — cannot be ruled out 'a 
prion.* In the case before the Board, the con¬ 
tract were neither framed nor carried out in 
British India; the High Court’s conclusion that 
the profits accrued or arose outside British India 
is well-founded." 

(6) Shortly, after this decision came the 'Com¬ 
moner of Income-tax v. Govindram Seksaria’, 
1938-8 ITR 584 (Bom), where the only differentiat¬ 
es feature was that the assessee, a resident of 
Bombay, instructed his brokers in Bombay to enter 
into transactions on his behalf on the New York 
Exchange for the buying and selling of cotton. The 
ti ansae.ions resulted in profits which were realised 

and kept ^ere without being 
remitted to the assessee. The Court held that the 
profits accrued in British India because they were 
™ paid *n res P ect °f the contracts 

SJSSSlf t J at Bombay ‘ This ^urt in 'Commis- 
^^e-tax v. S. L. Mathias*, ILR (1938) 
Mad 2o, took the view that by production of coffee 
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on the assessees own plantations in Mysore and 
*aie of the coifee in British India, the income of the 
assessee was really agricultural and it accrued in 
Mysore. This Court differed from ‘Mohanpura 
Tea Co. v. Commisioner of Income-tax', ILK 
(1937) 2 Cal 201, which held in similar circum¬ 
stances that the protits of the assessee accrued or 
arose only at the place where the proauce was sold 
and the price realised. The Judicial Committee on 
an appeal from the Madras decision left the ques¬ 
tion open and the conilict unresolved — See 'Com¬ 
missioner of Income-tax v. S. L. Mathias', ILR 
(1939) Mad 178. 

(7) In ‘Commissioner of Income-tax v. Ahir.cd- 
bhai Umarohai & Co., 1950-18 ITR 472. the 
Supreme Court affirmed the decision of the 
Bombay High Court which had taken a view in 
consonance with that taken by this Court in 'Com¬ 
missioner of Income-tax v. Mathias', ILR 11938) 
Mad 25. as regards the place ot accrual of profits. 
Referring to tne observation of the Judicial Com¬ 
mittee in 'Commissioner of Income-tax v. Chunilal 
B. Mehta*. ILR (1938) Bom 752, that the location 
of the sources of the income or the p.ace where 
the business is carried on is not the criterion, but 
the p*ace where the income accrues or arises and 
that this test itself can be applied distributive!** to 
the profits ot a single source, Kani3, C. J., in ‘Com¬ 
missioner of Income-tax v. Ahmedbhai Umarbhai 
& Co.’, 1950-18 ITR 472 observed; 

"While acceptmg this distinction, I am lwwever, 
unable to accept the contention that the source 
of income can never be the place where the in¬ 
come accrues or arises. In my opinion, there is 
nothing to prevent income accruing or arising 
at the place of the source. The question where 
ihe income accrued has to be determined on the 
lacts of each case. The income may accaie or 
arise at the place of the source or may accrue 
or arise elsewhere. But it does not follow that 
income cannot accrue or arise at the place where 
the source existed. Therefore, it is necessary to 
ascertain whether that part of the business wnich 
is capable of being treated as one separate unit 
in the Hyderabad State has given rise to the 
income or profit sought by the assessee to be 
exempted from taxation in the present case.” 

(8) Mahajan, J., (with whom Fazi Ali, J., agreed) 
also said that it v.i.l be doing no vio.ence to tne 
meaning of the words "accrue’ 'or "arise" if'the 
profits attributable to the manufacturing business 
are said to arise or accrue at the place where the 
manufacture is being done and the profits which 
arise by reason of the sale are said to arise at the 
place where the sales are made. This apportionment 
o f profits between a number of businesses which are 
carried on by the same person at different places 
determines also the accrual of profits. Patanjali 
Saslri, J., referred to 'Commissioner of Income-tax 
v. Chunilal B. Mehta', ILR (1938) Bom 752, and 
struck a somewhat different note when he said: 

"It is with reference to such transactions which 
individually contribute to the surp.us arising in 
the various places abroad that their Lordsh.ps 
spoke of the profits accruing or arising distribu- 
tively and not in a single place. That they were 
not thinking of the profits resulting from a single 
composite proceeds such as manufacture and sale 
and their disintegration and apportionment be¬ 
tween the different operations is shown by their 
further observation that 'profits are frequently, if 
not ordinarily, regarded as arising from many 
transactions each of which has a result, not as if 
the profits need be disintegrated with diffiru.ty 
but as if they were the aggregate of the parti¬ 
cular results.” 

With reference to the business of purchasing and 
selling goods without any manufacturing process in¬ 
tervening, there are decisions to the effect that 


F. Kodiugces and Co. A. 1. R. 

profits arise at the place where the contracts of 
sa*e are made — See 'Board of Revenue v. Madras 
Export Co.,' 46 Mad 360, ‘Jiwandas v. Commissioner 
ot income-tax', 10 Lah 657, 'Sudalaimani Nadar v 
Commissioner of Income-tax', 1941-1 Mad L Jour 99 
‘Sri Hardco Bengal Salt Co. v. Commissioner of In- 
come-iax, 1942-10 ITR 13 (Pat) In ‘re Post Said Salt 
Association Limited’, 59 Cal 1226, 'Commissioner of 
Income-tax v. Chunilal B. Mehta', ILR (1938) Bom 
752, and 'Rahim v. Commissioner of Income-tax’, 
1949 ITR 256 (cri). In 'Commissioner of Income-’ 
tax v. Ahmedbhai Umarbhai and Co.’ ,1950-18 ITR 
472, Kania, C. J., (page 478) and Mahajan, J.,^ 
(page 499) recognise that a trade consisting merely 7 
oi purenase and sale of goods without any process 
oi manufacture falls into a separate category and 
referred to some of the cases above cited, with 
evident approval. The view has also been taken 
in some decisions that the operations of buying 
wouid be relevant in determining the question 
whether any part of the income, profits, or gains 
accrues or arises at the place of buying especially if 
it is a process of selective buying requiring the 
exercise of skill and judgment — See, Per Ray, C. J., 
in 'Rahim v. Commissioner of Income-tax’, 1949-17 
ITR 256, 'Commissioner of Income-tax Excess Pro¬ 
fits Tax Madras v. Parasuram Jethanand’, 1950-18 
ITR 302, 'Anglo French Textile Ltd. v. Commis¬ 
sioner of Income-tax', Madras No. 2, 1950-18 ITR 
888; 'Rogers Pratt Shellac & Co. v. Secretary of 
State', 52 Cal 1; ‘Commissioner of Income-tax v. 
Steel Bros.’, 3 Rang 614 and Webb Sons & Co. v. 
Commissioner of Income-tax’, 1950-18, ITR 33. 
Some of ihe judgments above cited were referred to 
in the judgment of Mukherjca, J., in ‘Commis¬ 
sioner of Income-tax v. Ahmedbhai Umarbhai and 
Co.’, 1950-18 ITR 472. 

(9) In the present case it cannot be said that 
the entire prouts of the assessee derived from tne 
military contract accrued or arose in an Indian , 
State. The contract for sale was entered into in ; 
British India, the business was supervised from 
British India and the price payable under the con¬ 
tract was also realised in British India. A sub¬ 
stantial portion of the business operations such 
as buying of goats and sheep, their transport and 
loading on ships had to be conducted in Mysore 
and Cochin. These operations constitute a separ¬ 
able and separate part or unit of the business of 
the assessee conducted by a separate establishment 
maintained at Ernakulam in the Cochin State. 
Profits attributable to this part of the business of 
the assessee must be apportioned and held to be 
exempt from excess profits tax, as having accrued 
in an Indian State within the meaning of the third 
proviso to S. 5 of the Excess Profits Tax Act. The 
rest of the profits alone can be considered to accrue 
or arise in British India where the income produc¬ 
ing contract was entered into, the business was 
supervised and the price of the goods sold was 
realised. The facts that the inemne producing 
contract was entered into in British India ana 
that the price was paid in British India cannot be 
brushed aside. An unexecuted contract under 
which a person is entitled to buy or sell goods at 
advantageous prices has pecuniary value as a busi¬ 
ness asset — 'See John Smith and Son .v. Moore, 
(1921) 2 A C 13. The contract made by the assessee v 
firm in British India in the course of its trade °; ' 
business was a source of the profits made by tne 
assessee, though the performance of the contract 
in an Indian Stale also contributed to the accrual 

of such profits. _ , *ic 

(10) Our answer to the questions referred to us 
is that the profits apportioned and attributed to 
that part of the business of the assessee carried on 
in Mysore and Cochin States would alone be exempt 
from excess profits tax under the third proviso to 
S. 5 of the Excess Profits Tax Act and that tne 
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rest of the profits would be liable to such tax. As 
each party has succeeded and failed In part there 
will be no order as to the costs of this reference. 
C.R.K./D.H. Answer accordingly. 

A. L R. (39) 1952 MADRAS 39 (C. N. 15) 
SUBBA RAO, J. 

V. Natesa Pillai, Petitioner v. Central Road 
Traffic Board, Egmore, Madras, represented by its 
Secretary, and another, Respondents. 

Civil Miscellaneous Petition No. 9968 of 1950, D/- 
21-8-1951. 

w Constitution of India Art. 226 — Motor Vehicles 
^ Act (1939) S. 64 — Powers of appellate authority. 
A right of appeal can only be conferred by a 
statute and the scope of that appeal is also con¬ 
fined to the limits prescribed by the statute. The 
Regional Transport Authority, in exercise of his 
original jurisdiction, and the Central Road Traffic 
Board and the Government In discharge of their 
appellate and revisional jurisdictions are bound to 
act judicially. The Central Road Traffic Board 
cannot therefore give a relief to any appellant in 
respect of a matter not covered by the appeal to 
the detriment of a person not a party to that 
appeal. The order made by the Central Road 
Traffic Board being without jurisdiction, the fact 
that the Government in revision refused to interfere, 
could not give it higher sanctity or make it any 
the less an order pased without jurisdiction. And 
a xorit of certiorari can be issued as fundamental 
principles of jurisprudence are violated: (1927) 1 
KB 491 and (1934) 1 KB 277, Rel. on. (Paras 4, 6) 
Anno: M. V. Act, S. 64, N. 1. 

N. Natesan, for Petitioner. The Advocate-General 
for State Counsel, T. R. Srinivasan and S. Gopala- 
ratnam, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(1927) 1 K B 491: (96 L J K B 77) (Prs 5, 6) 
(1934) 1 K B 277: (103 L J K B 257) (Pr 5) 
ORDER.: This is an application for issuing a 
writ of Certiorari to quash the order of the Central 
Road Traffic Board, Madras, dated the 16th March 
1950 and of the Government of Madras, dated the 
14th October 1950. 

(2) Sri Rama Vilas Service Limited, Kumbako- 
nam, surrendered four permits in respect of route 
Pudukottai-Tanjore. The Regional Transport 
Authority, Tiruchirapalli, called for applications to 
fill up the four vacancies. The petitioner, along 
with others, applied for permits. The petitioner 
lued three applications, one for a permit to run 
a bus between Puddkottal and Tanjore, and two 
other applications for the variation of the existing 
route, Nagarapatti to Pudukottai.by extending it to 
Tanjore. The third respondent L. Narayanamurthv 
and Company, also applied for a permit on 1st 
December 1949. The Regional Transport Authority 
passed a resolution granting two permits to the 
Pudukottal Co-operative Transport Limited, Pudu- 
kottai and one permit to the petitioner in variation 
of the route, Pudukottal to Nagarapatti, up to 
Tanjore, and the fourth permit to Messrs. Raja- 
mani Transport Ltd., Pudukottal, in variation of 
inl r0 ™' v ^dampatti to Pudukottal up to Tan- 
iffS, The °ther applications were rejected. The 
^*5? respondent and others whose applications 
of thp d n^rf d i P ^! ferred appeals against the orders 
Itoid R ®2 Ds g ort Auth0f hy to the Central 

Board * Egmore, Madras. The third 
respondents appeal was directed only against the 

S! 0 P 61 ™ 113 10 the Pudukottal Co- 

netitionpr ^2? sp< J rts Btd " and 10 toa t appeal the 

made even a party - Th e grant 
Questioned in that appeal, 
ne Central Road Traffic Board disposed of all the 


appeals together on 10th March 1950. The appeals 
fixed by the applicants other than the third res¬ 
pondent were dismissed. In the appeal filed by the 
third respondent he was given a pucca permit in 
place of the petitioner and the appeal was allowed 
to that extent. The petitioner preferred a revision 
to the Government of Madras, who by an order 
dated 14th October 1950, declined to interfere. The 
petitioner has now fiied this petition for the issue 
of a Writ to quash these two orders of the Central 
Road Traffic Board and the Government of Madras. 

(3) Learned counsel for the petitioner contended 
that the order of the Central Road Traffic Board 
was illegal, as they had a relief granted to the 
third respondent in respect of a permit which was 
not the subject-matter of the appeal, and against 
the petitioner, who was not a party to the appeal. 
The respondents’ counsel contended that though 
to the particular appeal filed by the third respon¬ 
dent the petitioner was not made a party, and 
though the permit issued to the petitioner was 
not the subject-matter of the appeal, inasmuch 
as all the appeals were heard together, and as the 
petitioner huu an opportunity to support the oraer 
in his favour, the oraer of the Central Road Traffic 
Board was valid. It was further argued that as 
another remedy by way of a revision to the Govern¬ 
ment lay and that remedy was availed of, this 
petition was not maintainable. The main ques¬ 
tion, therefore, in this application is whether the 
Central Road Traffic Board can give a relief to an 
appellant in respect of a matter not covered by 
that appeal to the detriment of a person not a 
party to that appeal. 

(4) It is settled law that a right of appeal can 
only be conferred by a statute and the scope of 
that appeal is also confined to the limits prescribed 
by the statute. It is also not disputed that the 
Regional Transport Authority, in exercise of his 
original jurisdiction, and the Central Road Traffic 
Board and the Government in discharge of their 
appellate and revisional jurisdictions, are bound to 
act judicially. Section 64 confers appellate juris¬ 
diction on the Central Road Traffic Board. The 
relevant provision of that section reads as follows: 

"Section 64. Any person (a) aggrieved by the 
refusal of the Provincial or a Regional Transport 
Authority to grants permit or by any condition 

attached to a permit granted to him. may 

within the prescribed time and in the prescribed 
manner appeal to the prescribed authority who 
shall give such a person and the original autho¬ 
rity an opportunity of being heard.” 

The prescribed authority under the rules is the 
Central Road Traffic Board. Under this provision, 
if a permit is refused to an applicant, he is en¬ 
titled to prefer an appeal to the prescribed autho- 
rity, if he be aggrieved by such a refusal. The 
third respondent preferred an appeal as he was 
not given the two permits issued to the Pudukottal 
Co-operative Transports Limited. The memoran¬ 
da™ of appeal grounds were directed only against 
that refusal. The only respondent made a party 

the Pudukottal Co-operative 
Transports Ltd. A perusal of the appellate grounds 
discloses that the third respondent had no grie- 
\ance against the order issuing a permit to the 

fo Sm ne Vh 0 a cfM St . the . order refusin * th *t permit 
to him. The subject-matter of the appeal was the 

T ^™ its j£ ^ Pudukottal Co-operative 
Transports Ltd. The third respondent was ag- 

S V hl° n y by i the 155X16 of 1116 said two Permits 
and appeal was, therefore, confined to that 

, Sect , ion 64 does n °t in terms or 

lmpilcati0n empower an appellate 
n y 10 dkpose of appeals in contravention of 
the well-recognised confines of an appellate Jurls- 
Sfto- ^ he appellate authority, obviously, can¬ 
not, therefore, after having dismissed the appeals 
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rned by the other parties, give a relief to the third 
respondent in respect of a matter not before it in 
that appeal and against a party not impleaded 
therein. The fact that the Central Road Traffic 
Board heard all the other appeals together for 
convenience could not empower them to dispose 
of the appeal in a manner which they could not 
have done, if the appeal filed by the third res¬ 
pondent was heard separately. 

(5) I shall now proceed to consider some of the 
cases cited, which would throw some light on the 
question raised before me. The principle that no 
judgment should be given against a party who 
had no notice is stated in clear terms in Broom's 
Legal Maxims, 9th Edition, page 78: 

*Tt has long been a received rule that no one is to 
be condemned, punished or deprived of his pro¬ 
perty in any judicial proceeding unless he has 
had an opportunity of being heard.” 

That maxim was applied by the Court of Appeal 
in 'Rex v. North’,; Oakey Ex parte (1927) 1-KB 491, 
to the facts of the case before them. There a 
faculty was granted to a vicar and churchwardens 
to restore a screen in a church. In the course oi 
the work of restoration damage not authorised by 
the faculty was done to a fresco. A parishioner 
interested in the fresco petitioned the consistory 
Court for a faculty to repair the damage. The 
petition alleged that the damage was done by the 
vicar's order, but did not ask that he should pay 
the costs. Though a general citation was issued, 
no special citation was issued to the vicar. The 
Judge of the consistory Court granted the faculty 
asked for and ordered the vicar to pay expenses 
of restoration and the costs of the petition. The 
Court of appeal held that the order made without 
giving the Vicar an opportunity of being heard 
in his defence was without jurisdiction. At page 
504, Scrutton, L.J., observed: 

“.As I have already said, to order a man 

to pay what is in tile nature of a penalty for 
an offence without first giving him notice that 
an application for such an order is going to be 
made, is both contrary to the general law of the 
land, and is so vicious as to violate a fundamen¬ 
tal principle of justice.” 

Atkin, L.J., says at page 60S: 

".But whether that is so or not I think it 

is quite plain that the fact of there being a re¬ 
medy by way of appeal is no answer to a writ 
of prohibition where the want of jurisdiction 
complained of is based upon the breach of a 
fundamental principle of justice, such as I con¬ 
ceive to have been the case here.” 

The next decision cited is more apposite to the 
question raised in this application. In the ‘King 
v. The Minister of Transport', Ex parte Upminister 
Services Ltd., (1934) 1 KB 277. the opponents to 
the grant of a road service licence and backing 
authorising the running of a service of motor- 
coaches along a particular route appealed to the 
Minister against the grant on the ground that the 
service was not needed in the interest of the public. 
The only subject-matter of the appeal before him 
was whether the licence and backing had been 
properly granted. But the Minister made an order 
to the effect that the Commissioner should revoke 
the licence and backing as soon as he was satisfied, 
after consultation with the Traffic Commissioners 
for the Eastern Area, that adequate provision has 
been made for road services between Upminister 
and London. The Court of Appeal set aside that 
order on the ground that the order of the Minister 
was in effect an usurpation of the original juris¬ 
diction conferred u; the Commissioner. When it 
was argued that the Minister, in an appeal filed 
before him, could P3S*: r,ny prrwr order, Romer. 
L.J., negativing r..r r. broad cr?. - :n expressed 
his view in the i *iav7h t w.j .: 


(Bajamannar C. JJ A. I.B. 

‘. No one can suppose that the Legisla¬ 

ture intended to create a dictatorship in the 
person of the Minister of Transport; if and when¬ 
ever an appeal happened to be brought before 
him under that section. It is equally incredible 
that the sub-section should have been intended 
to give the Minister power to make any order 
he might think fit relating to road transport in 
general, or even road transport in the area 
affected by the matter brought before him on 
the appeal. The sub-section, after all, is not one 
dealing with the powers of the Minister of Trans¬ 
port as such. It is dealing with his powers as ^ 
an appeal tribunal exercising quasi-judicial junc- 7 
tions, and the orders that he may make as such. 
The most, natural, and, in my opinion, the proper 
meaning of the sub-section is that the Minister 
may give such decision on the question raised 
by any particular appeal as he may think right, 
and give such directions as may be necessary for 
giving effect to that decision. But his decision 
must be confined, as in the case of other judicial 
or quasi-judicial tribunals, to the questions 
brought before him on the appeal, and he must 

not travel outside them.” 

I respectively adopt the weighty observations ex¬ 
tracted above. The said observations, if applied 
to the present case would indicate that the Central 
Road Traffic Board, in setting aside the permit 
issued to the petitioners, travelled beyond its juris¬ 
diction and passed an order which it had no power 
to do. 

(6) I cannot also agree with the second conten¬ 
tion raised by the learned Counsel for the res¬ 
pondents. If the order made by the Central Road 
Traffic Board, was without jurisdiction, the fact 
that the Government refused to interfere could not 
give it higher sanctity or make it any the less an 
order passed without jurisdiction. Further, the 
passage extracted from ‘Rex v. North',; Oakey Ex , 
parte (1927) 1 KB 491, shows that a writ of certio¬ 
rari could be issued if fundamental principles of 
jurisprudence were violated, notwithstanding the 
fact that an appeal lay against the order sought 
to be quashed. 

(7) I therefore set aside the orders of the 
Central Road Traffic Board and the Govern¬ 
ment of Madras issuing a permit to the third res¬ 
pondent. The respondents will pay costs to the peti¬ 
tioner. Advocate’s fee Rs. 100. 

C.R.KJD.H. Application allowed . 


A. I. R. (39) 1952 MADRAS 40 (C. N. 16) 
RAJAMANNAR C. J. AND SOMASUNDARAM J. 
In rc A. S. Vijayaraghavalu Chetty, Petitioner . 

Civil Misc. Petn. No. 6111 of 1951, D/- 26-4-1951. 

Houses and Rents — Madras Buildings (Lease 
and Rent Control ) Act (15 (XV) of 1946) S. 7(2) 
(IV) —■ ‘ Buildings' include parts of same building. 

Where parts of the same building arc let out 
separately to different tenants those parts would 
constitute buildings within the Act and therefore, 
if one of the tenants is a cause of nuisance and 
quarrels to other tenants in the other parts of the 
same building the tenant is liable to be evicted 
under S. 7(2) (IV) of the Act. (Para 1) 

A. Subramaniam , for Petitioner . 

RAJAMANNAR C. J.: In this case a most ex¬ 
tra-ordinary contention has been raised. The peti¬ 
tioner is a tenant in a portion of a building. Other 
portions of the building have been let to other 
tenants. The concurrent findings of both the Rent 
Controller and the Appellate Tribunal are that the 
petitioner has been the cause of frequent quarrels 
and has made it impossible for the tenants occupy¬ 
ing the other portions of the building to live in the 
house along with the petitioner. He has therefore 
been ordered to be evicted under S. 7(2) (iv) of 
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Madras Act XV of 1946. The contention before us 
on behalf of the petitioner is that under that pi a- 
vision it is only if the tenant is guilty of acts and 
conduct which are a nuisance to the occupants of 
buildings other than the building which the tenant 
is occupying that the tenant can be evicted; but 
if one tenant is guilty of similar acts in respect of 
tenants occupying other portions of the same build¬ 
ing, the provision would not apply. V/e do not 
agree that the language of the enactment compels 
us to this absurd conclusion. “Building” has been 
defined in the Act as meaning “a part of a build¬ 
ing let or to be let separately”. It is obvious 'hat 
in this case parts of the same building have been 
let separately to different tenants. These parts of 
the same building would constitute ”bui.dings” 
within the meaning of the Act. It is impossible 
to contend that one portion of the same bunding 
is not in the neighbourhood of another portion of 
the same building. The result would be that the 
tenant in this case must be deemed to have been 
guilty of such acts and conduct which are a 
nuisance to the occupiers of the buildings in the 
neighbourhood. The order of eviction was rightly 
passed against him. The application is dismissed. 
C.R.K./K.S. Application dismissed. 


A. L R. (39) 1952 MADRAS 41 (C. N. 17) 
VENKATARAMA AYYAR, J. 
Pappulckannu Anni, Petitioner v. S. Thoppayya 
Mudaliar and another, Respondents. 

Civil Revision Petition No. 786 of 1950, D/- 3-8- 
1951. 

Court-fees Act (1870), S. 7 (iv) (c), (d) (e) - 
Suits claiming easement rights. 

The prayers in the plaint were (1) for a declara¬ 
tion that the defendant had no right to drain tlielr 
water from their fields into the lieids of the ptain- 
tiff and ( 2 ) for a permanent injunction restraining 
the defendants from cutting open the bund ana 
draining their surplus water into the fields of the 
plaintiff. The plaintiff valued the former relief 
under S. 7 (iv) (c) at Rs. 10 and the later relief 
under S. 7 (iv) (d) at Rs. 10 and paid Court-fee on 
Rs. 20. 

'Held that easement suits do not fall under S. 7 
(iv) (c). Notification dated 1-11-1943 in terms 
applied only when the relief was asked for on the 
ground that the title of the plaintiff was disputed 
and possession teas in consequence sought to be 
disturbed. Here there was a simple case of ease¬ 
ment involving no question of title or possession. 
Tilerefore even applying S. 7, Clause (iv) (d) the 
order of the lower Court asking the plaintiff to 
mine the suit as one for possession and pay half 
the Court-fee payable thereon was clearly erroneous. 
4 i, s J n wflicfl plaintiff claims right of easement 
Inl ander S. 7 (iv) (e) and as no amendment or 
notification applied thereto, the plaintiff was at 
lio^y to put his own valuation which was final. 
The plaintiff was within his rights in having fixed 
the valuation at Rs. 20. He no doubt said in the 
plaint that the reliefs fell under S. 7 (iv) (c) and 7 

w WC ci <! 2V But tJiese relie f s correctly fell 
under S. 7 (m) (e). Case law discussed. 

Anno: Court-fees Act, S. 7 (ivMchV' f | *7 
«v) (d), N. l, s. 7 (iv) (e) N. 1. 

,or Pctitioncr - The Govt, 
rieaaer, for the Government. 

Cases referred to: 

ohi^SSS ed i. ln °5 der of Courts . and in the Courts 
chronologically. List of foreign cases referred to 
after the Indian Cases.) 

82 11882 AU W N 44 FB) (Pr 8) 

im mmmj? 963; 118CalL,our3,51 «> 


(’04) 27 Mad 480 (Pr 4> 

C13j *4 Aiaa L Jour 233 : (18 Ind Cas 363) (Pr 4> 
(’15) 38 Mad 922: (AIR (2) 1915 Mad 948 FB) 

(Pr 4> 

C27) 52 Mad L Jour 121: (AIR (14) 1927 Mad 348) 

(Pr 4) 

(’36) 59 Mad 962: (AIR (23) 1936 Mad 201) 

(Pis 4, 8) 

(’41) ILR (1941) Mad 157: (AIR (28) 1941 Mad 91) 

(Prs 3. 4) 

C46) ILR (1946) Mad 885 : (AIR (33) 1946 Mad 235) 

(Prs 3, 7, 8) 

ORDER.: This is a petition to revise the order oi 
the learned District Munsiff of Tiruturaipundi call¬ 
ing upon the plaintiff in O.S. No. 407 of 1949 to 
pay additional Court-fee. The allegations in the 
piaint are that the plaintiff and defendants are 
owners of neighbouring lands, that the defendants 
whose lands are on a higher level are attempting 
to pass on the. surplus water of their lands to the 
lands belonging to the plaintiff by cutting the bund 
and that they have no right to do so. The prayers 
in the plaint are ( 1 ) for a declaration that the de¬ 
fendants 1 and 2 have no right to drain their water 
from their fields into the fields of the plaintiff and 
( 2 ) for a permanent injunction restraining the de¬ 
fendants from cutting open the bund and draining 
their surplus water into the fields of the plaintiff. 
The plaintiff valued the former relief under S. 7, 
Clause (iv) (c) at Rs. 10 and the latter relief under] 
S 7 Clause (iv) (d) at Rs. 10 and paid Court-fee 
on Rs. 20. 

(2) The defendants raised an objection to the 
correctness of the Court-fee paid by the plaintiff. 
Thereupon the plaintiff filed I.A. No. 189 of 1950 
for revising his valuation with reference to the first 
prayer. Plaintiff offered to pay fixed Court-fee of 
Rs. 15 on that prayer, treating it as one coming 
under Art. 17 (B) of the 2nd Schedule. On this 
application the learned District Munsiff passed the 
following order: 

“The relief relates to an immovable property and 
the Court-fee has to be paid as per the notifica¬ 
tion, namely, half the value as under* S. 7, Clause 
(v).” 

It is against this order that the present revision 
petition has been filed. 


(3) It will be noticed that the plaintiff himself 
valued the reliefs on the footing that they fall 
under S. 7, Clause (iv) (c) and (d) and on that 
basis put his own valuation on those reliefs and 
paid Court-fee. Though the application for amend¬ 
ment proceeded on the footing that the prayer for 
declaration did not fall under S. 7, Clause (iv) (c) 
the plaint as originally framed with reference to- 
the relief for injunction stood untouched. The case 
therefore appears to have been presented in the 
lower Court on the footing that S. 7, Clause (iv) 
(d) applied and there is, therefore, some Justifica- 
tion for the learned District Munsiff applying the 
notification relating to injunction. I will presently 
show that even app.ying that notification the order 
for payment of additional Court-fee is erroneous. In 

P roceede d on the same 
M ,° n behalf , of the petitioner it was argued 
that the proviso in S. 7, Clause (iv) (c) applied 
only to cases in which the plaintiff claims a relief 

nLf.'ff 011 ? nd that even wh en injunction is 
prajed for under S. 7, Clause (iv) (d) the same 

on n hlh«if WO f Id t v, be a PP licable - Reliance was placed 
bcbaU T of the petitioner on the decision of 

Rfi-' J r K ‘ J ' V ' Naldu In re ‘- IL R (1946) 
Mad 88a. In answer to this contention it was 

wh?2J? y V '^Shavan, the learned counsel 
H,^ eare , c J °° behalf of the Government Pleader 
that the authority relied on by Somavva I in 

wLVi NaWu to n* (18461 Sms toft 
with S. 7, Clause 4 (c) and that with reference to- 
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injunction the decision of Wadsworth, J., in *Ven- 
Kataranga Rao v. Sita Ramachanora Rao’, 1LR 
il041) Mad 157 applied and that in view of the 
notification which came into force on 1-11-1943 the 
decisions referred to by Somayya, J., in ‘K. J. V. 
Naidu In re', iuri (1946) Mad ebb, were inapplicable 
and that the judgment in that case though decided 
after the notification aid not deal with it and there- 
iore the matter required reconsideration. 

(4) It will be convenient before examining these 
authorities to refer to the law on the subject be- 
iore it was amended by the Madras Act V of 1922. 
Section 7, Clause (iv) of the Court-fees Act enacts 
that in the six classes of suits mentioned in that 
Sub-section the plaintiff shall state the amounts at 
which he vames the reliefs sought and the Court- 
iee shall be payable according to the amount at 
which the relief is valued in the plaint. Three of 
the classes of the suits mentioned in that Sub¬ 
section may be noticed. Section 7, Clause (iv) (c) 
refers to suits to obtain u declaratory decree or 
order where consequential relief is prayed. S. 7, 
Clause iv (d) deals with suits to obtain an injunc¬ 
tion and S. 7, Clause iv (e) applies to suits for a 
right to some benefit to arise out of land (not 
herein otherwise provided for). In these classes 
of suits the piaintiff is free to put his own valua¬ 
tion and it is well settled that that valuation is not 
open to revision by Court. Vide: 'Ramiah v. Rama- 
>vvami\ 24 Mad L Jour 233, following the decision 
in •Guruvajamma v. Venkatakrishna Chctti\ 24 
Mad 34 end ‘Chinnammal v. Madarsa Rowther’, 27 
Mad 430 and reaffirmed by the Full Bench in 'Aru- 
nachalam Chetti v. Rangaswami Pillai', 38 Mad 922. 
Whether we regard the present suit as one for a 
■declaration and consequential relief falling under 
S. 7, Clause (iv) (c) or a suit for an injunction fall¬ 
ing under S. 7, Clause uv) (d) there can be no 
doubt that under the Court-fees Act of 1870 the 
plaintiffs valuation would be final and not liable to 
be questioned. Then we come to the Madras 
Amendment Act V ol 1922. The only change intro¬ 
duced which is relevant for the purpose of this 
case is the addition of the proviso in S. 7, Clause 
<iv). The proviso is in these terms: 

“In suits coming under Sub-clause (c) in cases 
where the re*ief sought is with reference to any 
immovable property such valuation shall not be 
less than half the value of the immovable pro¬ 
perty calculated in the manner provided for by 
paragraph (v) of this section.” 

The precise meaning of the words “with reference 
to immovable property” has been considered in 
several decisions. In ‘Venkatakrishna Pattar’, In 
re, 52 Mad L J 121 the plaintiff sued for a declara¬ 
tion that he had a right of way and drainage over 
(he defendant’s lands and for injunction. The 
District Munsiff held that the suit was for a de¬ 
claration and consequential relief and came under 
*3. 7, Clause (iv) (c) and applying the amendment 
directed payment of the hail the Court-fee payable 
in a suit lor possession under S. 7, Clause v. The 
plaintiff was content to leave it at that but the de- 
lendant took the matter in revision and contended 
that the suit must be regarded as one for possession 
and full Court-fee was payable under S. 7, Clause V 
and not merely half thereof. Jackson, J., rejected 
this contention. This decision is strongly relied 
on by V. V. Raghavan on behalf of the respondent. 
But it is ciear that Jackson, J., did not decide that 
such suits fe.l whhln S. 7, C.ause (IV) (c). He only 
decided that it did not fall under S. 7, Clause V. It 
may be noted that in ‘Venkatakrishna Pattar In re’, 
52 Mad L J 121\ as in the present case the plaintiff 
sought to establish a right of easement and prayed 
ior consequential relief by way of injunction but 
as the plaintiff himself had submitted to the order 
of the lower Court this Court had no occasion to 
decide under which clause it fell. But the words 
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“Where relief was sought with reference to any 
immovable property” were construed as meaning 
“involving possession of lands, houses or garden” 
and as not including easements. This case, there-j 
lore, is really some authority for the position that! 
casement suits do .not fall under S. 7 (iv) (c). Ini 
Gunmatha v. Secretary ior State’, 59 Mad 962, the 
plaintiff claimed that he had a right to take water 
irom the river Cauvery without liability to pay any 
irrigation cess and the suit was for declaration of 
that right and for refund of cess recovered by the 
Government. The District Munsiff had held that 
the suit fell under S. 7, Clause (iv) (c) and that * 
the plaintiff should accordingly value the suit as 
for possession under S. 7, Clause (v) and pay 
Court-fee on the basis of half the value of the 
plaint mentioned properties. In setting aside this 
order Varadachariar, J., observed that the conse¬ 
quential relief being refund of cess paid it was not 
one with reference to immovable property and that, 
therefore, Section 7, Clause (iv) (c) did not apply. 

The learned Judge added that in substance the suit 
was one for casement and that it fell under S. 7, 
Clause (iv) (e). This again is an authority against 
the position that easement suits fall under S. 7 * 

(iv) (c). In ‘Venkataranga Rao v. Sita Rama- 
chandra Rao’, ILR (1941) Mad 157 the plaintiff 
claimed that he had a right to the surplus water 
overflowing the defendant's tanks and prayed for 
an injunction restraining him from interfering with 
the customary flow of water and he fixed his own 
valuation and filed the suit in the Court of the 
District Munsiff. The defendant contended that 
the suit fell under S. 7. Clause (iv) (c) and that on 
a proper valuation on the basis of S. 7, Clause (v) 
the suit would be beyond the jurisdiction of the 
District Munsiff. Wadsworth, J., held that the only 
prayer in the plaint was for an injunction, that it 
was not obligatory on the part of the plaintiff to 
pray for a declaration and that the suit did not , 
fall'within S. 7, Clause (iv) (c) but that it came 
under S. 7, Clause (iv) (d). It may also be noted 
that at page 1S3, the learned Judge referred to the 
suit as one for easement. This might sound as an 
authority for the position that when injunction is 
prayed for in suits for easement that relief is within 
S. 7, Clause (iv) (d) but it may be noticed that 
prior to the notification which came into force on 
1-11-43 it made no difference whether the relief 
claimed fell under S. 7, Clause (iv) (d) or under 
S. 7. Clause (iv) (e) cither of them being un¬ 
touched bv the Madras Amendment of 1922. 

(5) On 1-11-1943 the notification already men¬ 
tioned came into force and the contention on be¬ 
half of the respondent is that the present suit is 
governed by the new notification and the Court-fee 
payable is on half of the value for possession. The 
amendment reads thus: 

“In suits for injunction where the relief Is sought 
with reference to any immovable property on t ie 
ground that the defendant denies title of the 
plaintiff to the property and disturbs or threatens 
plaintiff's possession thereto the value of the sub¬ 
ject-matter of the suit shall not be less than,hall 
the value of the immovable property calculated 
in the manner provided for by paragraph (v) oi 
Section 7 of the Court-fees Act of 1870.” 

It is with reference to this notification that uie 
low’er Court has passed the order which is now 
under revision. , 

(6) I am unable to see how this notification 
applies to the present case. That in terms applies 
only when the relief is asked for on the ground 
that the title of the plaintiff is disputed and posse* 
sion is in consequence sought to be disturbed. Tnav 
is not the case here. Here w r e have got a simple 
case of easement involving no question of title 0 
possession. Therefore even applying S. 7, Clause 
(iv) (d) the order of the lower Court asking tne 
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lplaintiff to value the suit as one for possession and 
pay half the Court-fee payable thereon is clearly 
'erroneous. 

(7) The petitioner relies upon the decision in ‘K. 
J. V- Naidu’, In re, ILR (1946) Mad 885. There 
the plaintiff claimed a right to graze cattle, to 
take leaves for manure and cut and take wood 
for fuel free of charge from the forest belonging 
to the defendant and for a prohibitory injunction 
and valued the suit under S. 7, Clause (iv) (e). The 
defendant contended that the suit fell under S. 7, 
Clause (iv) (c) and that if the relief is valued with 
w reference to S. 7, Clause (v) the suit would be be- 
1 yond the jurisdiction of the District Munsiff's 
Court. The lower Court had held that the suit 
was properly valued and the defendant took up 
the matter in revision. Somayya, J., agreed with 
Varadachariar, J., that the words “with reference 
to immovable property" must be construed as 
meaning by way of possession of immovable pro¬ 
perty and that S. 7, Clause (iv) (c) was, therefore, 
inapplicable to easement suits. Mr. V. V. Ragha- 
van argues that Somayya, J., does not refer to the 
notification which had come into existence on 
1-11-1943 and its application to the suit which was 
one for injunction. That is so. But I have already 
held that the notification does not apply to ease¬ 
ment suits and that in such suits the plaintiff is 
not bound to value the relief as one for possession 
and pay Court-fee on half of the value thereon. In 
the result, I agree with the conclusion reached bv 
Somayya, J., in *K. J. V. Naidu’, In re ILR (1946*) 
Mad 885. 

(8) So far I have discussed the case on the lines 
on which it was presented in the lower Court and 
argued here. But in my opinion there is simple 
answer to the contentions on behalf of the respon¬ 
dent. S. 7, Clause (iv) (e) provides for suits for a 
right to some benefit to arise out of land not herein 
otherwise provided for. The language of this clause 
will apply to suits to enforce rights of easement. 
There is ample authority for the position that ease¬ 
ment suits should be valued under S. 7, Clause (iv) 
(e). In ‘Jugal Kishore v. Tale Singh’, 4 All 320. it 
has been held that the claim for easement fell 
under S. 7, Clause (iv) (e) (vide pages 329, 330.) In 
Sundar Mai v. J. C. Murray', 16 Ind Cas 963 (Cal) 
this Is what the learned Judges Mookerjee and 
Beachcroft JJ., observe with reference to the 
scope of S. 7, Clause (iv) (e). 

"It has been argued that in as much as the plain¬ 
tiff seeks to recover possession of a mine the 
suit may be treated as one for enforcement of a 
right to some benefit to arise-out of land. But 
this meaning cannot by any stretch of language 
be attributed to the clause in question which ob¬ 
viously applies to suits for enforcements of a 
right of easement." 

In •Gurunatha v. Secretary of State', 59 Mad 962, 
Varadachariar, J., observed at page 965 as follows: 

"“toe,suit is substantially one for easement it 
will fall not under Sub-section (c) of S. 7 (iv) but 
under Sub-clause (e) and the Madras Amend¬ 
ment introduced a proviso only to Sub-clausc (c> 
and not to Sub-clause (e).” 

7' Naidu', In re, ILR (1946) Mad 885, 

««- yy ’ J " ° J bserved at Page 889 "Obviously such 
cases come under S. 7, Clause (iv) (e)." I resDect- 

ciaims rtffhV nr* my ° pinlon suits ^ whlch fcaintS 
til onH g Q ht f easement fal1 under S. 7, Clause (iv) 
tf s n ? amendment or notification applies 
™ w? the plaintlff ^ at liberty to put hUT ora 
™>“ atl on and that is final. I may observe that 

me b n? la ^ dlSC ^ IOI l? “ t0 the SC0 * De of the amend- < 

•words "wlufr^ 011 and tlle mean ing of the 
SSfipL J*® 1 reference to Immovable property" In 

Pbstn V n (a r d f (d) somewha t tend toobScuw the 
Position with reference to suits claiming easement 


rights." In view of the authorities already men¬ 
tioned in which it has been hejd that easement 
suits fall under S. 7. Clause (iv) (e) the plaintiff 
is within his rights in having fixed the valuation 
at Rs. 20. He no doubt said in the plaint that the 
reliefs fall under S. 7, Clause (iv) (c) and 7 C*ause 
(iv) (d). But the correct position in law is that 
these reliefs fall under S. 7, Clause (iv) (e). He ha s 
therefore not even to amend the plaint and pay 
Court-fee on the prayer for declaration under Art. 
17-B of Schedule n. The Court-fee paid by him 
is sufficient and this revision is accordingly allowed. 
There will be no order as to costs. 


C.R.K./D.H. 


Revision allowed. 
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PANCHAPAKESA AYYAR J. 

The Public Prosecutor Appellant v. Thanglah 
Nadar, Respondent. 

Criminal Appeal No. 775 of 1950, D/- 27-7-1951. 

Madras Shops and Establishments Act (36 
(XXXVI) ol 1947) S. 32 (1) — Question whether 
wages were paid as required by S. 32(1) — Day 
book and ledger — Evidentiary value — Evidence 
Act (1872) S. 63. 

Where the question is whether the employer had 
not paid the wages before the expiry of the fifth 
day after the last day of the wages period as re¬ 
quired by S. 32(1) of the Madras Shops and Estab¬ 
lishments Act, the prosecution shou.d examine some 
employee to show that he was not paid within the 
stipulated period. The day book and the ledger 
are omy secondary evidence and cannot prove the 
fact conclusively. It is only when the prosecution 
examines some employee that the day book and 
the ledger can be relevant supplementary evidence. 

. , (Para 1) 

Anno: Evi. Act S. 63 N. 1. 

Appellant in person. 

R. Sundaralingam, for Respondent. 

i JU P£. M ^ NT: 1 liave P er used the records and 
heard the learned Public Prosecutor and Mr. run- 
darallngam for the employer, Thangiah Nadar, a 
cloth merchant in Madura district. The learned 
Public Prosecutor conceded that the wage periods 
were fixed as required by law. His contention was 

t h!flf. h vf7 a8 ^ W *E® , not pald before the expiry of 
the fifth day after the last day of the wages p .iod as 

reqiti ed by S. 32 (1) of the Madras Shops a id E tabli-' 

shments Act, 1947 and that the re pond n's day bcok‘ 

and ledger summoned for by the Court and pro-' 

duced in Court would have proved this but that! 

?u er p our t_wrongly refused to look into them I 

a nd, therefore the acquittal must be set asid» Nowi 

a day book and ledger are only secondary evident 

Accounts do not prove themselves, nor are they 

S‘ USlve ; H the Prosecution had examined some 

stimilated l np S H^ W that he Was not paid wlthln 
Mfo imS? perl °? or even s °me others to prove it 
(if all the employees are in such mortal terror of 

Nadar that they would not depose 
Q l ^ even rogttrding this), then the d^ 
e .^ gCr could have been relevant suppS 
thk * t? d®? 06 ' ^ he Prosecution failed todo 
““f 11 dld not examine e.-en Mahallngam an em- 
pl °E* roadiiy available. So I see no reason to £ - 
e h [ cr iu th the acquittal. An acquittal is a raili¬ 
ng hp^cf 1 ^ sh ° u ‘ d . not be lights set aside even 

*■ —> * - 


C.R.K./K.S . 


AppeaJ dismissed. 
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A. I. R. (39) 1952 MADRAS 44 (C. N. 19) 
SUBBA RAO, J. 

Bomma Mangayya, Appellant v. Kammnla Red¬ 
dayya (dead) and others, Respondents. 

A. A. A. O. No. 81 of 1948, D/- 23-4-1951. 

(a) Debt Laws — Madras Agriculturists' Relief 
Act (IV (4) of 1938), S. 19-A — Application under 
— Basis of relief. 

Under Section 19-A the relief to a creditor or a 
debtor as the case may be is confined only to the 
provisions of the Madras Agriculturists’ Relief Act. 
for the basis of the application is that the d btor 
should be an agriculturist on the crucial dates men¬ 
tioned therein, if a relief is claimed under the 
section the applicant cannot club cither the reliefs 
he may otherwise be entitled to under the general 
law or under the provisions of any other Act. lienee 
the Court cannot invoice its powers under the 
Usurious Loans Act to give relief to the debtor 
under the Madras Agriculturists’ Relief Act. 

(Para 2 ) 

(b) Debt Laws — Madras Agriculturists’ Relief 
Act (IV (4) of 1938), S. 8, Explanation I — Method 
of appropriation of payments . 

Unappropriated payments should generally be 
credited against the sum originally advanced but 
when the debtor paid an amount towards a parti¬ 
cular promissory note the creditor must credit the 
amount towards the principal amount under that 
promissory note. The Act does not require the 
Court to disregard the express intention of the 
parties. Decision in O.S.A. No. 17 of 1948 (Mad) 
Foil. (Par a 2) 

N. C. V. Ramanujachariar, for Appellant. S. 
Venugopala Rao, for Respondents. 

Case referred to: 

C48) O S A No. 17 of 1948 (Mad) <Pr 2) 

JUDGMENT.: This civil miscellaneous second 
appeal arises out of an application filed by the res¬ 
pondents under S. 19-A of the Madras Agricul¬ 
turists Relief Act as amended by Act XV of 1943 
for determination of the amount payable by the 
respondents to the appellant under a simple mort¬ 
gage dated 14-11-1932 executed in favour of the 
appellant. Ex. P. 1 is the said mortgage deed. It 
is for a sum of Rs. 2,000 made up of Rs. 1,580-6-0 
paid in cash at the time of the execution and the 
balance Rs. 419-10-0 for the amount due under a 
prior promissory note, Ex. P. 1 (a). Ex. P. 1 (a) 
was a renewal of the prior promissory notes the 
earliest of them being Ex. P. 1 (e), dated 3-7-1926. 
That promissory note was executed by the respon¬ 
dents in favour of the appellant for a sum of 
Rs. 500. The learned District Munsiff declared 
that the amount due by the respondents to the 
appellant was a sum of Rs. 607-7-9 together with 
interest thereon at 5 per cent per annum from 
15-12-1936 up to 22-3-1938 and thereafter at 6J per 
cent per annum until payment. The respondents 
preferred an appeal A. S. No. 421 of 1946 to the 
Court of the District Judge, West Godavari against 
the order of the District Munsiff of Kovvur. In 
the view of the District Judge, the amount payable 
by the respondents to the appellant was only a 
sum of Rs. 256-7-0. But applying the Madras 
Usurious Loans Act, he reduced the figure still fur¬ 
ther to Rs. 192-5-9. The learned District Judge re¬ 
duced the amount due to the appellant by the 
application of the provisions of the Madras Agri¬ 
culturists Relief Act on the ground that the 
amounts paid by the respondents towards the 
earlier rvonv^.ory notes should have been credited 
toward,. the original debt. The creditor preferred 

the aoove second appeal. 

(2) Tne learned counsel for the appellant raised 
before tnv -Lc followl'J, • (1) The lower 

Court erred ir* provisions of the Usu¬ 


rious Loans Act in an application filed under S. 19-A 
of tiie Madras Agriculturists Relief Act and (2) the 
learned District Judge should have credited the 
amounts paid towards the earlier promissory notes 
towards the principal amounts under the res¬ 
pective promissory notes. S. 19-A oi the Madras 
Agriculturists Relief Act reads: 

“Where any debt incurred before 22nd March 
1938, oilier than a decree debt, is due by any 
person who claims that he was an agriculturist 
both on that date and on the 1st October 1937, 
the debtor or the creditor may apply to the Court, 
having jurisdiction for a declaration of the 
amount due by the debtor on the date of the 
application: 

Provided that no such application shall be pre¬ 
sented or be maintainable if a suit for the recovery 
of the debt is pending." 

It is clear from the provisions of this section that 
the relief to a creditor or a debtor as the case may 
be is confined only to the provisions of the Madras 
Agriculturists Relief Act, for the basis of that 
application is that the debtor should be an agricul¬ 
turists on the crucial dates mentioned therein. If 
a relief is claimed under that section, it appears 
to me, that the applicant cannot club either the 
reliefs he may otherwise be entitled to under the 
General law or under the provisions of any other 
Act. I, therefore, hold that the lower appellate 
Court was wrong in invoking its powers under the 
Usurious Loans Act to give relief to the respon¬ 
dents under the Madras Agriculturists Relief Act. 

I also agree with the learned counsel in regard to 
his contention on the second point. Indeed the 
self-same question was raised before Horwiil and 
Raghava Rao, JJ., in O. S. A. No. 17 of 1948. It 
was argued before the learned Judges that by 
reason of explanation 1 added to Section 8 of the 
Madras Agriculturists' Relief Act amounts paid by 
a debtor towards principal should be credited to¬ 
wards the sums originally advanced by the creditor. 
The learned Judges say: 

“Unappropriated payments have clearly to be sec 
off against the original principal and the advances 
made from time to time: but when a party makes 
a payment towards principal and the payment is 
endorsed on a promissory note, it is clear that 
the parties intended the payment to be towards 
the principal of the promissory note and not to¬ 
wards the hypothetical principal calculated as 
above. Wc are not satisfied that the Act required 
us to disregard the express intention of tne 
parties." 

When it was argued that the aforesaid explanation 
had the effect of overruling settlements between 
the parties and compelling the Court to set aside 
any appropriations that might have been made even 
with the consent of the debtor and to set them on 
against the original sums advanced, the learned 

Judges pointed out. . . f 

“All that this explanation would seem to ao is w 
re-enunciate what was laid down in all the earlier 
cases under the Act that open payments not ex¬ 
pressed as being in discharge of principal oi in¬ 
terest should be credited against the sums origi¬ 
nally advanced." _ . - 

That decision directly applies to the facts of t 
case. The learned Counsel for the respondeint 
made an attempt to persuade me to differ nom 
at any rate refer the case to another Bench, bu 
sitting alone I am bound by that judgment. 

(3) In the result, the judgment of the lower- 
appellate Court Is set aside, and that of the tns 
trict Munsiff is restored. The appellant win nav 
his costs here and the Courts below. Leave refused. 


■J.R.K. D.H. 


Appeal allowed. 
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A. L R. (39) 1952 MADRAS 45 (C. N. 20) 
CHANDRA REDDI, J. 

C. Abboy . Reddiar, Petitioner v. Collector of 
Chingleput at Saidapet and others, Respondents. 

Civil Revision Petition No. 821 of 1949, D/- 20-7- 
1951. 

Civil P. C. (1908), Section 115 — Decision given 
by arbitrator appointed under Defence of India Act 
(1939), S. 19 — Competency of revision to High 
Court. 

No revision can be entertained by the High Court 
V against an order of the arbitrator appointed under 
S. 19 (2), Defence of India Act, as the arbitrator 
is appointed to act merely as a 'persona designate 
and therefore not as a Court subordinate to the 
High Court within the meaning of S. 115, Civil P.C. 

The conferring of the right of appeal to the High 
Court on an aggrieved party against the award of 
a tribunal does not convert the tribunal into a 
Court. (1931) A C 275; AIR (14) 1927 Mad 93 FB; 
AIR (11) 1924 Mad 442 FB, Rel. on. AIR (28) 1941 
Pat 65 FB; AIR (11) 1924 Mad 561 FB, Disting. 

(Paras 5, 6) 

Anno: C. P. C., S. 115, N. 29, Pt. 9. 

V. Seshadri and K. S. Ramamurthy, for Petitioner; 
Srinivasan for Govt. Pleader and M. C. Rajago- 
palan, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

<’45) AIR (32) 1945 Bom 348: (ILR (1946) Bom 
707) (Pr io, 

<'24) 47 Mad 357: (AIR (II) 1924 Mad 442 FB) 

(Pr 8) 

C24) 47 Mad 369: (AIR (11) 1924 Mad 561 FB) 

• (Pr 9) 

<*27) 50 Mad 121: (AIR (14) 1927 Mad 93 FB) 

(Pr 8) 

<’47) 1947-1 Mad L Jour 207: (AIR (34) 1947 Mad 
400) (p r io, 

C48) 1948-1 Mad L Jour 314: (AIR (35) 1948 Mad 
439) ( p r io, 

C49) 1949-1 Mad L Jour 419: (AIR (36) 1949 Mad 
787) (Pr io, 

<’41) 20 Pat 373: (AIR (28) 1941 Pat 65 FB) 

(Pr 7) 

<1931) A C 275: (100 L J P C 55) (Pr 6) 

JUDGMENT.: A preliminary point is raised by 
the learned counsel for the respondent that no re¬ 
vision can be entertained by this Court against the 
®™ er of the arbitrator appointed under Section 19 
<2). u D e fe nce of India Act, on the ground that the 
arbitrator is appointed to act merely as a ‘persona 
designata, and therefore not as a Court subordi- 
nate to the High Court within the meaning of 
S. 115, Civil P.C. In reply to this it is argued by 
the learned counsel for the petitioner that the arbi- 
trator in this case is chosen to act not in his 
private capacity but in his capacity as a District 

aufoA 00 ” 1 “ mlng 

J$J\ 0T , ier t0 understand this preliminary ob- 
jection it is necessary to set out a few material 

the viUage of Pal » van than- 
gal, Chingleput district, belonging to the Detitionp*- 

the Covenant undlrtoeprS 

visions °f the Defence of India Act and the Reaui- 

As the d cK n l C ° ntinUanC€ 0f Powers) Actfl947. 
as tne claimants were not agreeable to accent thp 

P^N Un pfl°m C ° mpei ? satlon offered by the Collector Sri 

Lcs > who happened to be the 
arbitrator then was Spotted 

dated 9 R-i iqa?'i^' 223 (Revenue Department) 
28-1-1849 in pursuance of the provisions of 


the arbitrator that the constitution of the arbi¬ 
tration was incompetent there being no valid acqui¬ 
sition within the meaning of S. 5, Requisitioned 
Land (Continuance of Powers) Act, 1947, and as 
such he could not proceed with the enquiry as 
legards the amount of compensation to be paid to 
the claimants. The learned arbitrator overruled 
the objection observing that "on the limited re¬ 
cords filed" he was "unable to hold that there was 
no acquisition or that the constitution of the arbi¬ 
tration was incompetent" and that even assuming 
that there was no such valid acquisition the matter 
had to be agitated in the appropriate forum by 
appropriate proceedings. Against this order the 
present revision petition is filed. 

(3) The question for consideration is whether the 
arbitrator appointed under the provisions of the 
Defence of India Act is selected to act as a 'persona 
designata*, that is to say, in his private capacity 
or to act as a Court. I will have to examine this 
question with reference to the relevant provisions 
of the Defence of India Act and the rules made 
thereunder and in the light of the decided cases. 

(4) S. 19 (1) of the Defence of India Act enacts 
that: 

"Where under S. 19-A or under any rule made 
under this Act, any action is taken of the nature 
described in Sub-section (2) of S. 299, Govern¬ 
ment of India Act, 1935, there shall be paid com¬ 
pensation, the amount of which shall be deter¬ 
mined in the manner, and in accordance with 
the principles, hereinafter set out, that is to say: 

(a) where the amount of compensation can be 
fixed by agreement, it shall be paid in accord¬ 
ance with such agreement; 

(b) Where no such agreement can be reached, 

the Central Government shall appoint as 
arbitrator a person qualified under Sub¬ 
section (3) of S. 220 of the above-mentioned 
Act for appointment as a Judge of a High 
Court. 

(e) The arbitrator in making his award shall 
have regard to (i) the provisions of Sub¬ 
section (1) of S. 23 of the Land Acquisition 
Act, 1894, so far as the same can be made 
applicable; and (ii) whether the acquisition is 
of a permanent or temporary character; 

(f) An appeal shall lie to the High Court against 
an award of an arbitrator except in cases 
where the amount thereof does not exceed an 
amount prescribed in this behalf by rule made 
by the Central Government; 

(g) Save as provided in this section and in any 
rules made thereunder, nothing in any law for 
the time being in force shall apply to arbi¬ 
trations under this section." 

There is also a provision in S. 19 enabling the 
Central Government to make rules for the purpose 
of carrying into effect the provisions of the Act. 
The Central Government seems to have delegated 
its rule making powers to the various Provincial 
Government. By virtue of this delegation the 
Government of Madras made rules. The rules re¬ 
levant for the purpose of this enquiry are Rules 10 
and 11 of the Defence of India (Payment of Com¬ 
pensation and Arbitration), Rules 1943, and are set 
out hereunder: 

"10 (1) The arbitrator shall, not later than three 
weeks from the date of receipt of the records 
from the Provincial Government fix a day or days 
for hearing the claims and shaU give notice 
thereof to the person or persons interested and 

to Collector, at least five clear days before 
such hearing. - 

(2) On the day or days so fixed the arbitrator shall 
proceed to enquire into the case, shall take such 
evidence as may be adduced on behalf of the 

SJ2“ t » < * nd on behalf Of the Provincial or 
Central Government as the case may be, and 
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shall make an award of the amount of compen¬ 
sation wnich in ms opinion should be showed 
for the property and of tne apportionment of the 
said compensation among an persons known to 
be interested in the property. 

(3) The arbitrator may adjourn his sitting if he 
finds it necessary to ao so. out the_case shall be 
disposed of as expeciitiousiy as possio.e. 

11. hvery award under Ru.e 10 shad be in writing 
signed d>- tne arcitrator and shall specify the 
grounds of the award." 

(5) None of the pro.-*sions extracted above seems 
to indicate that a person appointed under Sub¬ 
jection tbi ot S. 19 acts as a Court. On the con¬ 
trary all the provisions seem to point in t'ne oppo¬ 
site direction. For instance. Sub-section <g) speci- 
'ficaliv provides that the arbitrator shall be solely 
guided by the provision of that section and 
the rules made thereunder and nothing 

'in any law for the time being in force will be 
applicable to proceedings before him. This means 
the applicability of even the provisions of the Civil 
Procedure Code is excluded. 

(6) The main basis of the contention of Mr. 
Ramamurthi, counsel for the petitioner, is '.he pro¬ 
vision for an appeal against the award of the arbi¬ 
trator contained in S. 19 of the Act. But I am not 
able to agree with the contention of Mr. Rama- 
murthi that the conferring of the right of appeal 
to the High Court on an aggrieved party against 
the award of a tribunal would convert the tribunal 
.into a Court. For one thing this right seems to be a 
restricted one. Secondly, it looks to me that this pro- 
vision by itself would not indicate that the arbitra- 
tor was meant to act as a Court. An answer to tne 
argument of Mr. Ramamurthi is contained in a 
ruling of the Privy Council in ‘Shell Co. of Austra¬ 
lia v. Federal Commissioners of Taxation’, 1931 AC 
275. The observations of their Lordships at page^ 
295 and 297’ are pertinent: 

“The authorities are clear to show that there arc 
tribunals with many of the trappings of tne 
Court, which, nevertheless, are not Courts in tne 
strict sense of exercising judicial power. It is 
conceded in the present case that the Commis¬ 
sioner himself exercised no judicial power. The 
exercise of such power in connection with an 
assessment commenced, it was said, with the 
Board of Review, which was in truth a Court. 

In that connection, it may be useful to enumerate 
some negative propositions on this suoject. il) A 
tribunal is not necessarily a Court in this strict 
sense because it gives a final decision. <2) Nor 
because it hears witnesses on oath. (3) Nor be¬ 
cause two or more contending parties appear be¬ 
fore it between whom it has to decide. (4) Nor 
because it gives decisions which affect the rights 
of subjects. (5) Nor because there is an appeal to 
a Court. (6) Nor because it is a body to which a 
matter is referred by another body." 

It is manifest from this decision that a tribunal 
would not be construed to be a Court merely be¬ 
cause a right of appeal is provided against its 
award. 

(7) Reliance was placed by Mr. Ramamurthi on 
a Full Bench decision of the Patna High Court in 
•Mt. Durgi v. Goalin', 20 Pat 373. in aid of his argu¬ 
ment. In that case it is laid down that a Commis¬ 
sioner appointed under the Workmen’s Compen- 
sation Act. 1923. is a Court There certain tests 
are laid down for deciding whether a tribunal is oi 
is not a Court and one of the several tests pro¬ 
pounded is the right of appeal to a Court against 
the decision of the tribunal. It is observed by Fari 
Ali, J., who delivered the judgment on behalf of 

Again* the lact that an appeal has been provided 
to the High Court from certain orders of the 
Commissioner confirm the view that in passing 


those orders the Commissioner is acting as a 
Court and not in any other capacity." 

There the learned Judge came to the conclusion 
that the Commissioner under the Workmen’s Com¬ 
pensation Act was a Court on a construction of the 
relevant provisions of the Workmen's Compensation 
Act supp.emented by certain rules to be read as 
pari o: that Act. I must say that that decision is 
not of much assistance in deciding the question be¬ 
fore me because neither the provisions of S. 19 of 
the Defence of India Act nor the rules framed 
under the section contained any provision similar to 
those to be construed in the Patna case. The learned f 
Judges do not seem to have laid down anywhere in 
that ailing that the provisions regarding the right 
of appeal is the soie and or main criterion. It is 
only one of the several considerations. I should, 
therefore, think that the argument based on the 
right of appeal granted to a party against the 
award of the arbitrator cannot be accepted. 

(8)1 may now refer to some of the decided cases 
which are of great assistance in the determination 
of this question. In ’Lakshmanan Chettiar v. 
Kannappar’, 50 Mad 121’ it was held by a Full 
Bench oi our Court that the Chief Judge of the 
Presidency Small Causes Court at Madras, in de¬ 
ciding a revision petition preferred to him under 
Rule 4 of the rules framed by the Governor in 
Council under the Madras City Municipal Act, does 
not function as a Court for purposes of S. 115, Civil 
P. C., but acts only as a persona designata.' At 
page 127 it is stated, 

-Looking at the Municipal Act. it is clear that the 
draftsman of that Act was quite alive to the dis¬ 
tinction between the Court of Small Causes 
(vide S. 59) and the Chief Judge of that Court 
(vide S. 54.). It is difficult to resist the inference 
that when the Chief Judge Is referred to in the . 
Act he was meant to act as a 'persona designata* 
and not as representing the Court." 

Another decision cited to me by Mr. Srinivasan. 
appearing on behalf of the Government Pleader, is 
that of the Full Bench in ‘Abdul Sattar v. Special 
Deputy Collector, Vizagapatam’, 47 Mad 357, where 
it is laid down that the order of the Collector re¬ 
fusing to make a reference under S. 18 of the Land 
Acquisition Act cannot be called in revision in tne 
High Court as he was not acting as a Court or as a 
Court subordinate to the High Court within the 
meaning of S. 115, Civil P.C.. though he was acting 

^ U (9) In support of his contention that the arbit¬ 
rator was a Court. Mr. Ramamurthi placed ieli- 
ance on the ruling in Tarthasarathi Naidu v. Kotes- 
wararao'. 47 Mad 369. What was decided there was 
that a District or Subordinate Judge in deciding 
an election petition presented under the iuies 
issued by the Local Government under the Local 
Boards Act was acting not merely as aP® 
designata 1 but as a Court exercising original civil 
jurisdiction. This decision does not really he.p ne 
petitioner. The Full Bench construed the expies 
sion “judge” in the revelant provisions of law as a 
Court in the light of Rule 12 (2) of the rules for 
election which refers to an election or ot^er com 
petent Court, and. of Rule 4 (3). of the; rules for 
the conduct of enquiries, which gives power to 
District or Subordinate Judge in certain case. . 
direct any Court subordinate to him to hold t 
enquiry. This case cannot furnish any anal ° g „ > fri ,. e 
the present case. I have to decide the case be(° 

me with reference to the relevant provisions of law 
bearing on the subject. In such cases what we 
have to see is whether the tribunal has «en m 
vested with the powers of the Court or otherwise^ 
Applying this test, the only reasonable infer*™* 
that can be drawn is that it is only as a Persona 
designata’ that the arbitrator under S. 19 »s ap- 
pointed. 
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(10) In this context I may refer to three deci¬ 
sions of this Court placed before me by Mr. Srini- 
vasan. In ‘Abdul VVahib Sahib v. Abdul Khader 
Sahib’, 1947-1 Mad L J 207, Yahya Ali, J., laid down 
that the District and Subordinate Judge appointed 
under S. 12 of the Madras Buildings (Lease and 
Rent Control) Act (XV of 1946) to hear appeals 
against the orders of the Rent Controllers Act as 
■persona aesignata' and not as Courts. This was 
followed by Clark, J., in ‘Chinnaiah Thevar v. 
Badsha 1948-1 Mad L J 314. To the same effect is 
the decision of Mack, J., in ‘Rajam Iyer v. Pava- 
V nambal', 1949-1 Mad L J 419. Lastly, I may refer 
to the decision of the Bombay High Court in ‘Hirji 
Virji v. Government of Bombay’, AIR (32) 1945 
Bom 348, which decided that the arbitrator under 
S. 19 of the Defence of India Act is not a Court 
and hence an award made by him is not on order 
within the meaning of S. 8 of the Court-Fees Act. 

(11) It is not necessary for me to refer to other 
decisions cited by the learned counsel for the oeti- 
tioner as they do not have much relevancy to the 
question before me. In the light of these autho¬ 
rities and on a construction of the relevant pro¬ 
visions of the law it is difficult to resist the con¬ 
clusion that the arbitrator is appointed as a 'per¬ 
sona designata’ and not as a Court against whose 
decision a petition in revision lies to the High Court, 
under S. 115, Civil Procedure Code. It follows that 
a revision petition against the order of the arbitra¬ 
tor is not competent. In this view of the matter, it 
is unnecessary for me to go into the merits of 
the case, i.e., the question whether the arbitrator 
could entertain an objection as regards the validity 
of the reference. In these circumstances the civil 
revision petition is dismissed with costs. 

C.R.K./V.S.B. Revision dismissed. 

A. I. R. (39) 1952 MADRAS 47 (C. N. 21) 
SATYANARAYANA RAO AND VISWANATHA 

SASTRI, JJ. 

The Fringford Estates Limited, Calicut, Appli¬ 
cant v. The Commissioner 0 / Income-tax. Madras. 
Respondent. 

Case Referred No. 2 of 1948, D/- 13-3-1951. 
Income-tax Act (1922), Section 4 U), (3) (vii) — 
Company jormed lor purchase 0 / estates and lor 
clearing and raising plantation — Purchase of 
jungle land capable of being-made Jit for plantation 
— Income derived from sale of timber of jungle — 
Whether income or capital or casual or non-recur¬ 
ring receipt. 

Profits derived from capital which is consumed 
or exliausted in the process of realisation are none- 
the-less, taxable income. (Para 4 ) 

/ncome derived from the sale of forest trees is 
not capital receipt and is liable to tax even though 
there is an exhaustion of capital assets in the shape 
of valuable and long-standing trees. (Para 4) 
Exhaustion of capital by the working of mines, 
q Z ai Z ies t and . however it might be treated 
on strict actuarial principles or on strict principles 
°J economics, may for purposes of the levy of in¬ 
come-tax be treated as profits. (Paras 4 5) 

The assessee was a limited company, its main 
!ya ? to cultivate and sell tea, coffee, carda- 
land'wi’£ its ,^ at f s - n Purchased a tract of 
vJlh w \ lch lmd “treaty been cultivated 

brinrr ^ res i of - being a jun ^e capable of 
<£Z-n}?Z d .Z nd made Ht /or Plantation The 
the , company showed an income re- 

Sfe ca£ from the 

The clearing operations started in 

the that were cut were st octed in 

ente%d%t?L the asses3ee - In ^941, the company 
SKSm fh a9Te ™ l ? nt ^th a timber merchant, 

/ clearing the rest of the jungle of all trees and 


for the sale of the timber in the marlcet. The trees, 
aireaujy cut oy the company ana stocked as veil 
as tnose cut oy tlie merenant were transported to a 
centre of the timber trade ana, there sad m open 
market as timoer. 

The assessee company claimed that the net reali¬ 
zation of the company from tne saie of timber in¬ 
cluding the Imt/wcanam amount credited to it in 
the accounts was a capital receipt ana therefore 
not liaoic to income-tax as projics or gains. 
Secondly, the company contended tnat the receipt 
was a casual and non-recurnng receipt and, there¬ 
fore exempt from income-tax. 

‘Held that’ the profits realised from the sale of 
timber, including t/icrein the kuttilcanam free 
credited to the estate in the accounts, were trade 
profits which iccre liable to income-tax. They are 
not exempt from taxation as casual profits. 

(Para 6> 

The purchase of an estate consisting of forest 
land as well as arable land, the cicanng of the 
forest land of trees and making the land fit for 
cultivation for tea, coffee, cardamon, rubber, etc., 
was part of the normal and ordinary line of busi¬ 
ness of the company. The jungie in the case W'as 
purchased by the company with a view to its ex¬ 
ploitation. The land was cleared of the trees and the 
trees were cut and sized so as to be put on sale in 
the open market. They were sod in the timber 
market for advantageous prices. A receipt of money 
which teas known, foreseen, anticipated and icorked 
for in the course of carrying on a business was not 
a casual receipt. This teas not a casual profit made 
on isolated buying or selling of an article not 
amounting to a trade or business. (Para 6) 

When one is considering whether a certain form 
of enterprise is carrying on business or not it is 
material to look and see whether it is a company 
that is doing it. Where a company or a partnership 
is formed for the purchase of large estates and for 
clearing and developing the area and raising a 
plantation, there is a trade or business because you 
have that from which you would infer continuity. 
The company is formed for that purpose and for 
nothing else. In this case the exploitation of the 
trees in the estate teas made by the company in 
partnership with a timber merchant and the opera¬ 
tions of cutting and sizing the timber, transporting 
it for sale and selling it in the timber market were 
carried on in the same way as those which were 
characteristic of ordinary trade in the line of busi¬ 
ness of a timber merchant. (Para 6> 

Anno: I. T. Act S. 4. N. 10. 27. 

T. L. Venkatarama Aiyar, for Applicant' c S 
Rama Rao Sahib, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 

Smp n c 0 < lf Ca !l y ‘ r oi forei ^ n cases referred to 
comes after the Indian Cases.) 

C43) 22 Pat 713: (AIR (30) 1943 P C 153) 

A C 62: (AIR (33) 1946 P C 25) <g? sSu! 
(^1) 54 Mad 21: (AIR (17) 1930 Mad 764 FB) 

C46) 1946-14 ITR 673: (AIR (34) 1947 Pat U5> ^ 

<1881) 6 A C 315: (51LJQB 626) <g J! 
(1906) A C 18: (75 L J K B 44) g 2 

913) A Cm: (83 L J P C 6) g! 

(1935) A C 431: (104 L J K B 345) <g 5 

VISWANATHA SASTRI, J.: The question that. 
referr f ed to ^ k whether on the facts and 

CaS6 ’ 1116 Tribunal was 
.ho h0 din8 that toe sum Of Rs. 11242 derived 

«,1Sl c ° mp, ” s on sa,e ot timber ™ 

(2) The facts that have led up to this referemv 
are these. The assessee is a limited company, its 
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ill a in business is to cultivate and sell tea, coffee, 
cardamom etc. in its estate^. It purchased a tract 
01 land part of which had aireaay been cu.tivuted 
with tea, the rest of it being a jung*e capab*e of 
being cleared and maoe nt for p.antation. The 
company cleared the jung.e of trees in order to 
make the land fit lor cumvation ana sold the trees 
in order to make the land fit for cultivation and 
.sola the trees in the open market. The accounts 
o: the company showed an income of Rs. 11242 
received from sales oi timber cut down from the 
jungie and soia. Tne clearing operations started 
in 1939 and the trees that were cut were stocked 
in the estate of the assessee. In October 1941 the 
company entered into an agreement with one Mu- 
mmu Hajee, a timber merchant, for clearing the 
rest of the jungle of all trees and lor the sale of 
the timber in the market. 

The trees already cut by the company and 
stocked as well as those cut by Mammu Hajee. were 
transported to Xallai, which is a centre of the 
timber trade in Malabar, and, there so.d in open 
market as timber. A profit and loss account :n res¬ 
pect of the timber deal was prepared which showed 
a receipt of Rs. 7473-9-0 as Kattukanam by the as¬ 
ses see company. The expenses of cutting the^trees 
incurred by Mamu Hajee came to Rs. 0366-0-7 and 
the transport charges came to Rs. 10,956-11-0. There 
were other expenses incurred in connection with the 
transport and sale of the timber. The piice realis¬ 
ed by the sale of timber was Rs. 39,215-0-1 and tne 
resultant net profit of Rs. 8.817 less a deduction fora 
reserve fund and for bonus to employees, was divided 
equally between the assessee Company and Mammu 
Hajee, each getting Rs. 3,877-11-10. The total net 
realisation of the company from the sale of timber 
including the Kuttikanam amount credited to it m 
the accounts was Rs. 11242. It was not and it 
could not be contended that the income derived 
irom the sale of jungle trees of spontaneous growth 
was agricultural income. The assessee company 
claimed that this sum was a capital receipt and 
therefore not liable to income-tax as profits or gains. 
Secondlv, the company contended that the receipt 
of Rs. 11242 was a casual and non-recurring receipt 
and therefore exempt from income-tax. These con¬ 
tentions were negatived by the revenue authorities 
as well as the Appellate Tribunal. Hence this re- 

ference. #lU 

(4) In our opinion, these contentions of the asses¬ 
see company are untenable. Profits derived from 
:apital which is consumed or exhausted in the pro¬ 
cess of realisation are none-the-less taxable income, 
and this proposition has been well settled since 
he decision of the House of Lords in ’Coltness Iron 
Uo. v. Black*, (1881) 6 A C 315. This principle has 
been applied to profits derived from the working of 
mines and minerals in ‘Kamakshya Narain v. Com¬ 
missioner of Income tax’, 22 Pat 713. nitrate de¬ 
posits in 'Allanza Co. Ltd. v. Bell*, (1906) AC 13 and 
timber bearing forests in 'Kauri Timber Co.. Ltd. v. 
Commissioner of Taxes*, (1913) A C 771. In parti¬ 
cular. it has been held both in this Court and in 
the Patna High Court that income derived from 

he sale of forest trees Is not capital receipt and 
s liable to tax even though there is an exhaustion 
>f capital assets in the shape of valuable and long¬ 
standing trees. ‘Commr. of Income-tax, Madras v. 
Manavedan Tirumalpad*. 54 Mad 21, ‘Kamakshya 
Narain Singh v. Com. of Income tax*. B & O, 1946- 
14 I T R 673. 

(5) Mr. T. L. Venkatarama Aiyar. learned advo¬ 
cate for the assessee referred us to two decisions 
of the English Courts ‘Van Den Berghs Ltd. v. Clark*. 
(1935) A C 431, and ‘British South Africa Co. v. 
Comr. of Income tax', (1946) A C 62. In the first 
of these two cases two competing companies manu¬ 
facturing margarine entered into an arrangement 
to avoid competition between them, the arrange¬ 


ment extending over a considerable period of time 
Tne companies agreed to share their profits and 
looses in accordance with a very complicated 
scheme. On account of differences between them 
tne agreement was put an end to, one of the 
companies paying the other a sum of Rs. £ 450,000 
b.v way of compensation. The House of Lords held 
that the receipt of £. 450,000 was one of a capital 
nature and not a revenue receipt. Tne agreement 
in that case, so far from being one made in the 
ordinary course of business, provided a fundamental 
organisation oi the companies’ activities and affect¬ 
ed the entire conduct of the business of the com- i 
pames. Therefore, money received for the cancella¬ 
tion of such an agreement which affected the whole 
structure oi the profit-making apparatus was held 
to be a capital receipt. Lord Macmillan observed: 

•'It is important to bear in mind at the outset that 
the trade of the appellants is to manufacture 
and deal in margarine, for the nature 
of the receipt may vary according to the nature 
of the trade in connection with which it 
arises. The price of the sale of a factory is ordi¬ 
narily a capital receipt, but it may be an income 
receipt in the case of a person whose business 
it is to buy and sell factories.” 

Here the business of the company is not to sell the 
plantations which it acquires, but it is its avowed 
object and purpose to keep and develop them and 
sell the produce of the estates. Even thougn the 
existence of a large quantity of timber trees — in 
this case they have realised a sum of Rs. 39215 — 
might have determined the price paid by the com¬ 
pany for the acquisition of the estate, still the pro¬ 
fits made by cutting down the timber over a period 
of three years and making them marketable and 
selling ihem in the market are not a realisation of 
capital. We consider that the argument of the 
learned advocate is merely an attempt to get round 
the well-known principle repeatedly laid down in 
Income-tax cases both in England and here, that 
exhaustion of capital by the working of mines, 
quarries and forests, however it might be treated 
on strict actuarial principles or on strict principles 
of economics, may for purposes of the levy of in¬ 
come tax be treated as profits. It is sufficient to 
refer to the decision of the Judicial Committee in 
‘Kamakshya Narain v. Commr. of Income-tax’, 22 
Pat 713. Lord Wright in delivering the judgment 
of Judicial Committee observed: 

“If the receipts are income, it is not material for 
tax purposes that that for which they are paid 
comes from a wasting property. If the payment 
ceases because the source ceases so does the tax. 
Once it is established that the royalties are in¬ 
come within the meaning of the Act it is not 
material that the mines are in course of being 
exhausted unless there is provided in the Act that 
there should be a deduction from the income on 
that particular ground.” 

(5a) The further contention of Mr. Venkatarama 
Aiyar is that in computing profits arising from the 
sale of timber the cost of acquisition of the tim¬ 
ber must be deducted. Though the company paid 
a lump sum for the purchase of the entire estate 
of 2000 acres, still according to him, the cost will 
have to be apportioned as between the land ana 
the timber trees and the value of the latter should 
be deducted in arriving at the taxable profits. He 
claims that the Kuttikanam or stump fee of Rs. 
7473 represents the cost of the trees and this should 
be deducted in arriving at the balance of the profits 
and gains of the company. In our opinion this 
is the old argument presented in another form, hut 
it was sought to be supported by a reference tothe 
decision of the Judicial Committee in 'B^tisn 
South Africa Co. v. Commr. of Income tax’, (194b) 

A C 62. In that case a company acquired nume¬ 
rous concessions in respect of minerals and mining 
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rights in Rhodesia which the company turned to 
account by effecting sales of mining rights in vari¬ 
ous plots of land to various persons and companies. 
The Judicial Committee held that the company was 
assessable to income-tax unaer the local income-tax- 
law on its receipts from the sales of 
mining rights after deduction of the cost 
oi acquiring such rights. The company did 
not itself embark on mining operations but merely 
sold the mining concessions and advantages which 
it had acquired, to various other persons and com¬ 
panies in return for a price. Therefore, in cal- 
* culating the profits arising from the trade so carri¬ 
ed on the cost price of the properties sold was held 
to be deductable. In our opinion, this decision has 
no application to a case like the present where the 
company is not engaged in the trade of buying and 
selling estates or plantations but its business is to 
turn to account the produce of the estate, both of 
the cultivated portions and of the jungle. The 
company retains the whole of the estate and sells 
the trees which are the produce of the jungle, and, 
tea, coffee and cardamom which are the produce 
of the plantations. Even though the trees are cut 
and sold they may grow up again on the stumps 
left intact and new trees may also spring up in tne 
jungle and these trees can again be sold. This is 
what happens in Malabar forests. Even if all the 
timber is sold away beyond the possibility of any re¬ 
plenishment and the timber is considered as part 
of the original capital asset of the company as sug¬ 
gested by Mr. Venkatarama Aiyar, in our opinion, 
the true analogy is to be found in cases where the 
courts have held that where the income of a tax¬ 
payer is derived from the exhaustion of a capital 
asset, it is none-the-less income. In such cases no de¬ 
duction can be claimed from the income in respect 
of the diminuation or exhaustion of the capital 
asset from which that income is derived. The very 
case cited by Mr. Venkatarama Aiyar recognises tne 
difference between the case of a trader who buys 
mines and mining concessions and sells them for 
profit and a trader who retains a mine purchased 
by him and exploits it for minerals which he sells 
in the market. In the latter case there is no pro¬ 
vision for allowance for amortisation in respect of 
the minerals which are exhausted by the working 
of the mines under the Indian Income-tax Act 
( 6 ) The further contention of the assessee is 
that the profits derived from the sale of timber by 
the company are of a casual and non-recurring 
nature and therefore exempt from tax-under S. 4 ( 3 ) 
(vii) of the Act. But then, that very provision 
requires that the profits sought to be brought under 
the exemption must not have arisen from a busi- 
the expression “business” being defined as 
including any trade, commerce, or manufacture or 
any adventure or concern in the nature of trade 
commerce or manufacture. The receipt in the pre¬ 
sent case cannot be said to be a casual receipt in 
the sense in which that expression is used in the 
Income-tax Act. The expression “casual” is defined 
in the Oxford Dictionary in these terms: 
f ‘l. Subject to, depending on, or produced bv 
chance; accidental, fortuitous. 

2 . Occurring or coming at uncertain times; not 
to PS calculated on, uncertain, unsettled. 

_3. Subject to chance or accident.” 

The Articles of Association of the company, which * 
we have seen, clearly show that the purchasing or 
teUng on lease of estates, the clearing, opening, 
planting, development and improvement of such 
«|lates, the cultivation of tea, coffee, cardamom 
feJS trees, and the selling of the produce of 

the Ind ? ded amon * the ' objects of 

Sr finHSSft T i le purdiase of an estate consist- 

w f 4 855 8181)16 land - the clear- 

RJ lift 1 T d ° f trees a « d making the land 

or cultivation for tea, coffee, cardamom, rubber 
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etc., was part of the normal and ordinary line of 
business oi the company. The jungle in the present 
case was purchased by the company with a view to 
its exploitation. The land was cleared of the trees 
and tne trees were cut and sized so as to be put 
on saie in the open market. They were sold in the 
timber marxet lor advantageous prices. A receipt 
of money which is known, ioreseen, anticipated and 
worked for in the course, of carrying on a busi¬ 
ness is not a casual receipt. This is not a casual 
profit made on isolated buying or selling of an 
article not amounting to a trade or business. This 
is not the case of an individual selling a plantation 
after holding it for a considerable time at a price 
greater than what he paid for it. The assessee is 
a public company whose sole ‘raison d'etre' is tc 
have a business, to carry it on for profit and to 
divide the profit among the shareholders as divid¬ 
ends. ‘prima facie', therefore any profit that the 
company makes otherwise than by sale of its plan¬ 
tations must be the taxable profit of its business. 
In the case of the assessee company the object of 
its existence, is, among other things, to turn the 
forest to .profit and thereby benefit its shareholders. 
The fact that the operation of cutting the trees and 
selling timber may not be carried out again, or may 
not be carried out for a considerable time hereafter 
does not make any difference. The company was 
formed to carry on this business of acquiring clear¬ 
ing and developing estates, clearing the land pur¬ 
chased, of trees and selling them as timber. Neces¬ 
sarily the profits arising from these operations must 
be profits of the business of the company and can¬ 
not be considered to be casual profits. When one 
is considering whether a certain form of enterprise 
is carrying on business or not it is material to look 
and see whether it is a company that is doing it. 
Where a company or a partnership is formed for 
the purchase of large estates and for clearing and 
developing the area and raising a plantation, there 
is a trade or business because you have that from 
which you would infer continuity. The company 
is formed for that purpose and for nothing else. 
In this case the exploitation of the trees in the 
estate was made by the company in partnership 
with a timber merchant and the operations of cut¬ 
ting and sizing the timber, transporting it for sale 
and selling it in the timber market in Kallai were 
carried on in the same way as those which are cha¬ 
racteristic of ordinary trade in the line of business 
of a timber merchant. Consequently we hold that 
the profits realised from the sale of timber, includ¬ 
ing therein the Kuttikanam fee credited to the 
estate in the accounts, are trade profits which are 
liable to income-tax. They are not exempt from' 
taxation as casual profits. 

l V We therefore answer the question referred to 
us in the affirmative and against the assessee. The 
assessee will pay the costs of the Commissioner of 
Income-tax on this reference which we fix at 
KS. 250/-. 

C.R.K./V.B.B. Answ er in the affirmative. 

A. I. R. ( 39 ) 1952 MADRAS 49 (C. N. 22) 
RAJAMANNAR, C.J., AND VENKATARAMA 

AIYAR. J. 

v?,^ZH\? ar Z amuTtf } i - A VPeUant v. Cherukuvada 
Venkatasubba Rao and others, Respondents. 

letters p atent Appea 1 No. 60 of 1950. D/- 23-8- 

r m p e w mSt o n °, r r, der , ^ Pancha Pagesa Sastri, J., in 
C M P No. 2017 Of 1950, D/- 30-3-1950. 

T Madras m Sh Court (Appel- 
]*} e ‘ R - 4 — Vacation Judge — Power 
of to admit Letters Patent Appeal: 

o A j S, H*!f J , 0 d S e actin 9 a vacation judge under 
R. 4 of the Madras High Court Appellate Side Rules 
has power fo admit a Letters Patent Appeal against 
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the judgment of another Judge though he cannot 
himself dispose of it as the law requires that it 
must be disposed of by at least two Judges. 

(Para 3) 

Y. G. Krishnamurthy, for Appellant, The Govt. 
Pleader and G. Vcnkatesan, for Respondents. 

RAJAMANNAR, C. J.: This is an appeal under 
the Letters Patent Appeal against the judgment of 
Panchapagesa Sastri, J., dismissing an application 
under Order 44, Rule 1, Civil P. C., for per¬ 
mission to prefer an appeal ’in forma pauperis' 
against the judgment and decree of the Subordi¬ 
nate Judge of Narsapur in O. S. No. 9 of 1949. The 
learned Judge dismissed the application because 
he did not think that the judgment of the Court 
below was erroneous or unjust so as to justify the 
grant of leave to file an appeal ‘in forma pauperis.’ 

(2) The Letters Patent Appeal came on lor ad¬ 
mission during the vacation before Panchapakesa 
Aiyar, J., on 30th May 1950. The learned Judge 
apparently felt a doubt whether a single Judge 
sitting as one of the Vacation Judges had power to 
admit a Letters Patent Appeal against the judg¬ 
ment of another Judge. He therefore directed 
notice to the Government Pleader and to the :es- 
pondents presumably on this preliminary point. 

(3) Rule 4 of the Appellate Side rules runs thus: 
“Notwithstanding anything hereinbefore contained 

to the contrary the original and appellate juris¬ 
diction vested in the High Court, may, during 
the vacation of .the Court, be exercised by a 
single Judge acting as the Vacation Judge, ex¬ 
cept in cases in which such jurisdiction must be 
exercised, under any law or regulation made by 
the Central Government by more than one 
Judge." 

The learned Judge who was acting as a Vacation 
Judge had therefore vested in him the appellate 
jurisdiction vested in the High Court. He could 
therefore admit a Letters Patent Appeal. If the 
learned Judge was not inclined to admit the appeal, 
he could not by himself have disposed of the Letters 
Patent Appeal, because law requires that a Letters 
Patent Appeal must be disposed of by at least two 
Judges. 

(4) As notice has gone to the respondents we 

heard the appeal on the merits. We see no reason 
to interfere with the order of Panchapagesa Sastri, 
J. The main issue in the case relates to the 
genuineness of a Will. The appellant’s entire argu¬ 
ment was based upon certain circumstances, which, 
according to him, throw a good deal of suspicion on 
the Will and which have not been considered by 
the Court below. These matters may legitimately 
be urged at the hearing of the appeal, but at this 
stage when we can only peruse the judgment and 
come to a conclusion, it is difficult to say that the 
judgment, as it stands, is erroneous and unjust 
‘prima facie/ The application to prefer the appeal 
is ‘in forma pauperis* was therefore rightly dis¬ 
missed. , t 

(5) This Letters Patent Appeal is dismissed. Time 
for payment of Court-fee till one week after the 
reopening of the High Court after the Mid-term 
holidays. 

C.R.K./K.S. Appeal dismissed. 


A. I. R. (39) 1952 MADRAS 50 (C. N. 23) 
SOMASUNDARAM, J. 

In re Yalpanathan alias Govindaswami and 
others, Petitioners. 

Criminal Revision Case No. 1393 and Criminal 
Revision Petition No. 1318 of 1950, D/- 11-7-1951. 

Criminal P. C. (1898), Sections 362 (4), 537 - 
Failure to frame charge by Presidency Magistrate 

Likelihood of failure of justice — Effect. 

The accused 15 in number were char q e-sheet ed 
under Ss. 147 and 323, Penal Code. Four of them 


were convicted under Ss. 147 and 323 while the 
others were discharged. The Presidency Magistrate 
before whom the case ivas tried did not frame any 
charge in view of S. 362 (4). 


^ v v iv vy m • v/ v w \ x / • 

‘Held’ that the failure to frame a proper charge 
in the case ivas likely to cause a failure of justice 
and therefore, the accused should be acquitted. 

d n .. .. 


(Para 2> 

(Desirability of Legislature amending S. 362, Cri¬ 
minal P. C., by doing away with the distinction in 
procedure between Magistrates in mofusfil and 
those in the city, pointed out.) (Para 3) 

J. S. Vedamanickam and C. V. Nilakantan, fori 
Petitioner; The State Prosecutor, for the State. 

JUDGMENT.: The petitioners in this case are 
accused 1 to 3 and 7. They along with 11 others 
were charge-sheeted by the police but the Magis¬ 
trate discharged the other 11 accused and convicted 
the petitioners alone for offences under Sections 
147 and 323, Indian Penal Code., and sentenced 
each of them to a fine of Rs. 25/- on each ■'ount. 

(2) The main contention of the learned Advocate 
for the petitioners is that the lower Court having 
discharged 11 out of 15 persons charged before it, 
a charge for rioting against the remaining four is 
unsustainable, because for rioting there must be 
at least five persons. It is true that a charge for 
rioting cannot be framed against four persons only. 
But if the charge is that these petitioners along 
with others, committed rioting then it would be a 
proper charge. But on account of the special pri¬ 
vilege conferred on the Presidency Magistrates in 
the City, they need not frame a charge in non- 
appealaole cases., though it be a warrant case, a 
procedure which is diilerent from that enjoined on 
the Magistrates in the mofussil. I have already 
pointed out in another case that it is unnecessary to 
mention (maintain?) this distinction in the proce¬ 
dure between the Magistrate in the mofussil and the 
Magistrate in the City. Apart from the needless- x 
ness of the distinction the procedure actually works 
hardship to the accused if he is tried in a case be¬ 
fore the Presidency Magistrate in the City ot 
Madras. As the obligation to fiance a charge is 
dispensed with in the city by virtue of Clause 4 of 
S. 362, the accused does not know what exactly the 
charge against him is; as for instance in this case, 
the petitioners do not know whether the charge i^ 
that the petitioners and others constituting five 
and more committed rioting or whether the peti¬ 
tioners alone committed rioting. In the lattei 
case they will have to be acquitted of rioting as 
four persons cannot in law commit rioting, in 
the former case if the evidence disclosed that more 
than four took part and the evidence is that these 
four along with others (who were not identified 
satisfactorily, took part) then the four can he con¬ 
victed of rioting. Now, on account of the failure 
to frame a proper charge, which procedure is 
sanctioned by Clause (4) of S. 362, there is like; • 
hood of failure of justice. What applies to the 
charge of rioting applies in this case for the offence 
under S. 323 as there is nothing to indicrte as *> 
who caused hurt to whom and whose hu ™. 
subject of the charge, so that the accu ^. d fp ?^i 
meet it. If the petitioners are to be a(X l^ u f e rPT / p 
this case, it is solely due to the fai u l l u ; re H t ° f ^ 
a proper charge which it is the obliption of 
Magistrate in the mofussil to do but of which tn 
Magistrate in the city is relieved. 

(3) I recommend to the Legislature to do aw> 
with this distinction and make the procedure tne» 
same for the mofussil and city Magistrates. 

(4) On account of the failure to frame prope 
charges, the petitioners have to be acquitted ana 
they are acquitted. The fines, if paid, will be 

C.R.K./K.S. Accused acquitted. 


1952 


MOIDIN KoiIY v. DORAISWAMI (Venkatarama Ayyar J.) 


Madras 51 


A. I. R. (39) 1952 MADRAS 51 (C. N. 24) 
RAJAMANNAR C. J. AND venkatarama 

AYYAR J. 

Koypathodi Moidin Kutty (died) and others, Ap¬ 
pellants — A. K. Doraiswami Aiyar, Respondent. 

A. A. O. NO. 106 Of 1949, D/- 10-8-1951. 

(fl) Civil P. C. (1908), S. 48 — Continuation of 
previous application — Petition closed for statisti¬ 
cal purposes. 

When an execution application is closed or struck 
off such an order does not terminate the proceed¬ 
ings. Where the order is “The decree-holder is 
reported dead. No sale taken place. Petition clos¬ 
ed. No L. R. impleaded ." the order closing the 
petition, must be construed as one of disposal for 
statistical purposes. The order is not a final order 
amounting to the dismissal of the execution petition 
and the execution must be deemed to be pending and 
the subsequent execution petition must be held to 
be one in continuation of the previous one. AIR 
(33) 1946 Mad 170. Foil. 35 All. 331; Ref. (Parc3 1, 3) 

Anno: C. P. C., S. 48 N. 7. 

(b) Civil P. C. (1908) S. 146, O. 22 R. 10 — “Any 
person claiming under him ” — power of receiver to 
continue execution proceeding taken by decree- 
holder. 

A receiver acting under the authority of the Court 
is a statutory representative of the real owner. He 
is entitled to commence proceedings in his own 
name so as to bind the true owner and he should 
be entitled to continue all proceedings initiated by 
him. If it is a suit the application will fall under 
O. 22 R. 10 and if it is an execution proceeding it 
will fall under S. 146. ‘Case Law discussed.’ 

(Para 15) 

Anno: C. P. C., S. 146 N. 8, O. 22 R. 10 N. 9. 

N. R. Sesha Iyer, for Appellants — V. R. Nara- 
yana Iyer, for Respondent. 

4 Cases referred to: 

(Arranged in order of Courts, and in the Couits 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(’13) 35 All 331: (40 Ind App 151 P C) (Pr 3) 
(’06) 30 Bom 250: (6 Bom L R 995) (Pr 10) 

C37) AIR (24) 1937 Bom 244: (170 Ind Cas 172) 

(Pr 7) 

(’38) AIR (25) 1938 Bom 458: (178 Ind Cas 395) 

(Pr 14) 

(’01) 28 Cal 171 (Pr ll) 

(’07 ) 34 Cal 305: (5 Cal L J 270) (Pr 7) 

(’18) 41 Mad 510: (AIR (6) 1919 Mad 755 (2) ) 

(Pr 13) 

(’21) 44 Mad 919: (AIR (8) 1921 Mad 599 PB) 

(’41) 1941-2 Mad L J 631: (AIR (29) 1942 Mad 21) 

•' T i • (Pr 13) 

(’48) ILR (1946) Mad 527: (AIR (33) 1946 Mad 


170) 


(Pr 3) 


VENKATARAMA AYYAR J.: This appeal 
arises out of proceedings In execution of the decree 
in O. S. No. 6 of 1936 on the file of the Court of 
the Subordinate Judge of Kozhikode. That was a 
suit instituted by' one Appunni Nayar against the 
appellant for recovery of amounts due under three 
promissory notes and it was decreed on 30th March 
There were various proceedings in execution 
Of mat decree but we are concerned only with the 
tost of them E. P. No. 71 of 1943. In this execution 
application the immovable properties of the Judg¬ 
ment-debtor were attached but before they could 
be brought to sale the decree-holder died on 20 th 
May 1945. Thereafter on 6th June 1945 the follow- 
larder was passed In E. P. No. 71 of 1943: 

|D ,™ decree-hoWer If reported dead. No sale taken 
Wace. Petition closed. No L. R. impleaded’’. 

M he® instituted for partition 
lox the properties belonging to the tarwad of the 


decree-holder, O. S. No. 32 of 1941, on the file of 
the Sub Court, Kozhikode. In that suit a receiver 
was appointed on 27th March 1945 for the tarwad 
properties and it is common ground that the decree 
in O. S. No. 6 of 1936 is one of the properties cover¬ 
ed by the receivership order. On 16th June 1948 
the receiver filed E. P. No. 192 of 1948 out of which 
the present appeal has arisen and in that he pray¬ 
ed for attachment and sale of the immovable pro¬ 
perties of the judgment-debtor. It may be men¬ 
tioned that the properties sought to be sold under 
this execution application are the very properties 
which were attached in E. P. No. 71 of 1943. 

(2) The judgment-debtor resisted the application 
on the ground that on the date on which it was 
filed more than 12 years had elapsed from the date 
of the decree and that it was consequently barred 
under S. 48, C. P. C. The Subordinate Judge over¬ 
ruled this objection. He held that no final order 
had been passed in E. P. No. 71 of 1943 and that, 
therefore, it must be deemed to be pending and 
that the present application was in substance one 
to continue those proceedings and that, therefore, 
it was not barred under S. 48, C. P. C. In this view 
he directed the execution to proceed. It is against 
this order that the present appeal has been brought 
by the judgment-debtor. 

(3) Mr. N. R. Sesha Iyer, the learned advocate 
for the appellant has raised two contentions. Firstly 
he urged that the order in E. P. No. 71 of 1943 and 
dated 6th June 1945 is a final one and that it really 
amounts to one of dismissal and that, therefore, 
the present application dated 16th June 1948 could 
not be treated as its continuation. Now it is well 
settled that when an execution application 
is closed or struck off such an order does not 
terminate the proceedings. The decree-holder hav¬ 
ing died and the legal representatives not having 
come on record, the order closing the petition must 
be construed not as one of dismissal but as one of 
disposal for statistical purposes. In ‘Damodara v 
Official Receiver, Krishna’, ILR (1946) Mad 527 
an execution application was closed and it was held 
that the subsequent application for execution of 
the decree was one really to continue the previous 
petition and not a fresh application. The present 
case is directly governed by this decision. The 
order dated 6th June 1945 cannot be construed as 
one of dismissal for any default on the part of the 
decree-holder because he was dead. The following 
passages from the judgment of the Privy Council 
in ‘Debi Baksh Singh v. Habis Shah’, 35 All 331 are 
in point: 

“It requires no words of their Lordships to show 
the inapplicability of the rules or orders dealing 
with cases of the non-appearance of a suitor to 
the situation which arises when a suitor is dead. 
The principle of forfeiture of rights in consequ¬ 
ence of a default in procedure by a party to the 
cause is a principle of punishment in respect of 
such default, but the punishment of the dead or 
the ranking of death under the category of de- 
lault, does not seem to be very stateable.’’ 

The order dated 6th June 1945 refers expressly to 
the death of the decree-holder and closes the peti- 
“* ** n °t blanks it. we must accordingly 
hold that the order dated 6th June 1945 is not a 
final order amounting to the dismissal of the E. P. 
No. 71 of 1943 and that the petition must be deemed 

iSLfrtShfSSS “5 pre ?ent E. P. No. 192 of 1948 
has rightly been held by the lower Court to be one 

in continuation of E. P. No. 71 of 1943 We accord 
ingly reject this contention of the appellant. 

“ cond “d the more substantial con. 

JSgSSL 0 *?*® ap P eUan , t is that treated as an ap. 

FhP nr«pn? a ^?. tln il atl0 ? of the prlor execution 

mde? s ? 4 R r PU n at J? n b n< ? fc malnt ainable as 
under S. 146, C. P. c. a receiver is not a person 
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Lompetent to maintain such an application. S. 146. 
C. F. Code runs as follows: 

Save as otherwise provided by this Code or by 
any lav; lor the time being in lorce, wnere any 
proceeding may be taken or the application mace 
oy or against any person, then tne proceeding 
may be taken or the application may be made by 
or against any person claiming under him.' 

The argument on behalf of the appellant is tnat 
uie words "anv person claiming unaer him" are in¬ 
appropriate to an application oy the receiver who 
aoes not claim under any of the parties and that 
those words can taken in (sic) only heirs and other 
legal representatives. If this contention is correct 
it will iollow that E. P. No. 192 of 1948 will be in- 
competent as one to continue E. P. No. i 1 oi 194o 
and as a fresh application it will be barred unaer 
S. 48, C. P. C. As the question does not appear in 
this form to be covered by authority this has to be 
determined on a consideration oi tne principles 

applicable to the case. . 

,51 What is the legal status of a receive ap¬ 
pointed by Court ana what are his power:.. Tne 
object of appointing a receiver in an action is he 

preservation of the properties which are the sub¬ 
ject-matter of the suit tor the benefit ol the parties 
who might be declared entitled to the same in the 
action. For this purpose the Court takes the pro¬ 
perties into its own custody and assumes manage¬ 
ment thereof through its officer, the reviver Under 
Order 40. R. I'd) the Court can contei uponi tne 
receiver all such powers as to bringing and defend- 
ing suits and for the realisation and management 
of the property, the collection of the rents and 
profits thereof, the application and disposal of such 
rents and profits and the like as the owner limi- 
self has. The result of appointing a receiver under 
O XL R 1. C. P. C. is that the parties to the action 
are removed from the possession of the properties 
which pass into ’custodia legis and that theieaftci 
the onlv person who can realise the income * 
conduct'proceedings in Court is the receiver. 

•The appointment of a receiver operates as an 
injunction restraining the parties to the action 
lrom receiving any part of the _psope 11 y aftccted 
by the appointment” (Halsbury Laws, Volume 28, 

The exact legal relationship in which the 
receiver stands to the persons entitled to the estate 
has been the subject of considerable judicial consi¬ 
deration The appointment of a receiver has no 
effect whatever 6 on the title of the real owner. The 
order appointing the rewiv^ does not operate to 
divest them of their ownership and vest it in tne 
receiver The title continues in the owners even 
after the order of appointment of the receiver pre- 
c selv as it did prior to such appointment Nor s 
the receiver an agent of the parties to the action 
or the real owner. He does not derive h ‘ sa ^ t ?° 
rity from them but from the Court. He is not hab e 
to 'be removed by them, nor is he subject to then 

C °rlf a receiver has no title and if he is not an 
agent of the parties by what right is he entitled to 
maintain actions in court? It is now well -ettled 
that where a Court confers authority on the receiver 
under O. XL. R. 1. C. P. C. he becomes the repre¬ 
sentative of the true owners and as such representa¬ 
tive he is entitled to conduct all proj*«[»njPjLJjSt te 
the owner can. The leading case on the subject Is 
• laeat Tarani Debi v. Nabia Gopal, 34 Cal 30o. 
There the question arose as to whether a receiver 
can file a suit in his own name. The question was 
elaborately considered by Mookcrjee and H°lmwcod 
JJ with reference to the principles and authorities 
aoDUcable to the case. At page 316 they observe. 
"Although the receiver has not title to the pro- 
oerty and although he. is as custodian to take 
charge and hold the property during or pending 


litigation, it does not necessarily follow, that if he 
is authorised to sue, he cannot sue in his own 
name though he is in one sense custodian of the 
property oi the person, whom in some respects ne 
is made to supplant. Tnere seems to be no rea¬ 
son why his power should not be held to oe co¬ 
extensive with his functions. It is clear that lie 
cannot conveniently perform those functions, un¬ 
less upon the theory that he has sufficient interest 
in the subject-matter committed to him, to en¬ 
able him to sue in respect thereof by virtue of 
his office, in his own name”, 
and again at page 317 their Lordships observe: P 

“On the whoie. we are disposed to take the view 
that, although the receiver is not an assignee or 
beneficial owner of the property entrusted to his 
care, it is an incomplete ana inaccurate statement 
of his relations to the property to say Cnat he is 
merely its custodian. A Receiver is appointed for 
the benefit of all concerned. Title of the property 
for the time being, and for purposes of the 
administration, may, in a sense, be said to be in 
the Court. The receiver is appointed for the 
benefit of all concerned and he is the ‘representa¬ 
tive of the Court, and of all the parties interested 
in the litigation’, wherein he is appointed”. 

In 'Achut Sitaram v. Shiva ji Rao’, A I R (24) 1937 
Bom 244 the following passage occurs at .page 251: 
“The objects for which a receiver is appointed are 
preservation and realisation of the subject- 
matter of the litigation pending determination of 
the rights of the parties. He is appointed for the 
benefit of all the parties concerned in the litiga¬ 
tion and is the ‘representative of the Court and 
parties interested in the litigation.” 

(8) In Alderson on "Receivers” the law is stated 
in these terms: 

“There is no satisfactory reason why a receiver 
should not in every instance and under all con¬ 
ditions be permitted to sue in his own name as ^ 
receiver. In his ‘representative capacity* he is 
indeed the real party in interest and as he con¬ 
ducts and controls the suit it is more reasonable 
and consistent that it should be in his name. Any 
other doctrine borders on the eccentric and ab¬ 
surd.” (S. 562 p. 766) 

(9) We are, therefore, of opinion that tne true 
position of the receiver in law is that though he is 
not the owner or agent of the owner he is nevei- 
theless his representative and as such representa¬ 
tive he is entitled to take all such proceedings in 
Court as are open to the owner and he can do so 

in his own name. u 

(10) The learned advocate for the appellant is 
willing to concede that the receiver has a right to 

institute proceedings «s re P re 1 se ^ tive rtt ?. f on t ^ e E?Il 
son entitled to the property but he contends that 
he has no power to continue proceedings stai tea oy 
the owner because it is procedural ngnt 
which must be found within the four comers ol 
the Code. Let us examine the position of the re¬ 
ceiver in a pending action. Now what is to nap- 
pen when a receiver applies to continue a suit-in¬ 
stituted by a party or where a party J;®/ 

tinue a suit instituted by the receiver aRer the lat 
ter has been discharged. The authorities esltabhsh 
that such applications fall under O. XXIX. k. iu, 
C. P. C. Mr. Mullah observes that whenever a suit ^ 
is brought by or against a person in a lepresenia 
tive character it can be continued by the personsen 
titled, under this provision of law < v de Mu las 
C. P. C. 14th Edn. page 946). The case in Macleoo 
v Risen’, 30 Bom 250 is directly in point. In that 
case a suit had been instituted by the re “ ive r 
while that was pending the rights of the owner. 
Bank of Bombay, had been declared and one Dwa 
lakadoss an assignee of the bank and who was ai- 
-eadv on record wanted to continue the 
was resisted by the defendant on the ground tnai 
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no right of the receiver devolved upon the Bank 
of Bombay or Dwarakadoss and that he was not 
entitled to continue the suit. But it was held by 
Chandavarkar J. that as the receiver filed the suit 
as representing the owner the latter could come on 
record and continue the action and that S. 372, 
C.P.C., now O. XXn R. 10 was applicable. The 
learned Judge observed, 

“The industry of Counsel on either side has not 
enabled them to find any decided case as direct 
authority on the point thus raised and I am left 
to decide it by the light of first principles.” 
wThe learned Judge then points out that the receiver 
^is acting as the representative of the party who 
may ultimately be found to be entitled to the pro¬ 
perty; that a decree obtained by the receiver will 
enure for the benefit of that party, that any adju¬ 
dication against the receiver as representing the 
estate will operate as 4 res judicata* as against that 
party and that on principle, therefore when the 
receiver is discharged the party should have the 
right to step into the receiver’s place. 

(11) Then occurs the following passage at page 
257: 

“But asked Mr. Kirk Patrick, under what law 
could the party so ascertained step into the shoes 
of the receiver in this suit? There is answer to 
that. Under S. 372, C.P.C.” 

Reference is then made to 'Sourindramohun v. Siro- 
moni Devi*, 28 Cal 171 where the manager of a 
Chota Nagpur encumbered estate commenced an 
action but was discharged when the action was 
pending and the owners applied to come on record 
and continue the suit and it was held by the learn¬ 
ed Judges that the language of S. 372, C.P.C. was 
wide enough to cover such an application. 

(12) In both the above cases suits instituted by 
receiver or manager were sought to be continued 
by the owner and in the present case the receiver 

, seeks to continue proceedings started by the owner 

4 but in principle that cannot make any difference. 
If owners can continue actions commenced by re¬ 
ceivers under O. XXII, R. 10, C.P.C. it must follow 
that the receivers also must have the right to con¬ 
tinue actions instituted by the owners under that 
provision of law and that indeed is in consonance 
with everyday practice. 

(13) We can now consider the question as to 
whether a receiver has a right to continue execu¬ 
tion proceedings under S. 146 of the Code. If the 
language of the section is to be strictly and narrow, 
ly interpreted the receiver may not be entitled to 
apply under that section because he is not a person 
claiming under the decree-holder. In ’Sitaramasami 
v. Lakshminarasimham’, 41 Mad 510 Seshagiri Aiyar 
and Napier JJ. make the following observations: 

“The expression ‘claiming under* is wide enough 
to cover cases of devolution mentioned in O. 
XXII, R. 10, C. P. C. As the receiver has been 

h ^\ d r e ,? tit;1 ?, d t0 appIy undcr °- xxn, R. 10 it 

will follow that he can apply under S. 146. More¬ 
over, there is ample authority for the view that 
S. 146 should receive a liberal construction and 
that if a person is entitled to relief under the law 
apply under tois section if th ere is no pro- 
hibition anywhere in the Code against such an 
application.** 

l M ?^ a . ndl Reddi v - Venkatappa*. 1941-2 Mad 
heft**} was “ lament of the decree 
tiSJf *VL d been Wssed. The assignee applied 
Sfl r p o 6 £** R - 16 and S. 

nn?' K hel ? that the a PPHcant was 

not entitled to apply under o. XXI, R. 16 but it 

was observed that a liberal construction ought to 
be put upon S. 146 and that the rights of the assig- 
nee recopiised (sic) under that section. At page 
635 the learned Judges observe: 

Atoording to the learned advocate for respondent 
UJ where toe transferee of a decree desires to 


execute it definite provisions are laid down by 
R. 16 and he can do so only if his case conforms 
to those provisions. The learned advocate for 
the appellant interprets the phrase more liberal¬ 
ly as permitting applications under S. 146, C.P.C. 
which do not confiict with the provisions of the 
Code. Of these two diverse views we prefer to 
choose the latter”. 

(14) Then the learned Judges follow the decision 
in 'Muthiah Chettiar v. Lodd Govindas Krishnadas', 
44 Mad 919 where it was held that the assignment 
of a portion of a decree was valid under O. XXI, 
R. 16 C. P. C. and that even if it was not valid, 
the assignee was entitled to proceed under S. 146 
there being nothing in the Code prohibiting it. As 
there is no prohibition in the Code against the re¬ 
ceiver continuing any proceeding in execution he 
must be declared entitled to apply under S. 146, 
C. P. C. The learned advocate for the appellant 
strongly relies on the decision reported in ‘Hemanta 
Narayana v. B. R. Jainupur’, AIR (25) 1938 Bom 
458. With respect, we are unable to follow the ob¬ 
servations in that case. The learned Judges state 
that a receiver is not the legal representative or 
assignee of the decree-holder. That is so. But 
that does not conclude the matter. The right of 
the receiver to continue proceedings as representa¬ 
tive in interest of the decree-holder is not consider¬ 
ed. No reference is made to S. 146, C. P. C. and 
the view that the receivers might continue execu¬ 
tion proceedings in the name of the decree-holder 
reduces them to the position of agents of the decree- 
holder having no effective control over them. We 
are unable to agree that the receivers cannot in 
their own name continue execution proceedings. 

(15) To sum up we are of opinion that a receiver 
acting under the authority of the Court is a sta¬ 
tutory representative of the real owner. He is en¬ 
titled to commence proceedings in his own name 
so as to bind the true owner and he should be 
entitled to continue all proceedings initiated by him 
If it is a suit the application will fall under O.'XXII 
R. 10 and if it is an execution proceeding it will 
fall under S. 146, C. P. C. We accordingly hold 
that the present execution application by the re¬ 
ceiver can validly be treated ns one to continue 
E. P. No. 71 of 1943 filed by the decree-holder and 
that it is, therefore, not barred by S 48 C. P C. 

(16) In the result the appeal fai s and is dismissed 
with costs. 


C.R.K./D.H. 


Appeal dismissed. 
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PANCHAPAGESA SASTRI, J. 

In re Oruganti Appa Rao, Appellant. 

Appeal No. 315 of 1950, D/- 29-3-1951. 

Court-fees Act (1870), Section 17 — Suit for re¬ 
demption of different mortgages. 

A suit for redemption of four usufructuary 
mortgages executed by the same set of mortgagors 
in favour of the same mortgagee on the same day 

l ILi CS Z° property does not involve 

four distinct subjects but only one subject within 
the meaning of S. 17, Court-fees Act where the 
intondai and is really a single trans¬ 
action. 41 Mad L W 327, Dist. (Para 2) 

Anno: Court-fees Act, S. 17, N. 9. 

Appella’nt Jamra ^ ana a,,( * Suryamra V aua - l° r 
Case referred to: 

<*35) 41 Mad L W 327 lPr 2 ) 

ORDER.: This matter has been posted before 
** otoers with reference to additional Court 
fee now claimed by tire office. The suit was for re- 
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demption of four usufructuary mortgages. The 
mortgages were ail executed on the same day, by 
the same set of mortgagors, in favour of the same 
mortgagee. They purport to be anomalous (usu¬ 
fructuary) mortgages of the year 1886 for Rs. 8.500, 
Rs. 2,000, Rs. 2,500 and Rs. 1,500. In the lower 
Court the Court-fee was made up of the aggregate 
Court-fee as on four distinct subjects. In tne R:gh 
Court, however, the learned counsel for the appel¬ 
lant totalled up all the amounts due under the 
four mortgages and paid 'ad valorem' Court-fee on 
that basis of the total figure. The office had no 
objection to it in the first instance and the appeal 
was registered and numbered as A. S. No. 315 of 
1950. Sometime later, the office put up a note 
that tile four mortgages must be regarded as four 
distinct subjects within the meaning of S. 17 of the 
Court-fees Act. and even in the appeal the Couit- 
fee ought to be paid on that basis. The matter 
has now been posted before me. 

2) The decision in 'Pollachi Town Bank, Limited 
v. A. S. Krishna Aiyar*, 41 Mad L W 327, is relied 
on as the authority in favour of the enhanced 
Court-fee being payable. This is a case which re¬ 
lated to a suit by a mortgagee for sale, for recovery 
of amounts due under the mortgages. The present 
is a case of redemption of mortgage and whether 
this makes a difference or not, it is not necessary’ 
to consider the case in the special circumstances of 
this case. I am satisfied that though there are 
.our mortgages, the transaction was intended and 
vas really a single transaction. They are all of 
he same date, the property mortgaged is the same 
property, the mortgagors are all common and the 
nortgagee also is the same bank. In these cir¬ 
cumstances, this is an exceptional case where it 
night to be held on the facts that there is only 
me subject and not distinct subjects within the 
meaning of S. 17 of the Court-fees Act. 

(3) The Court-fee paid is sufficient and no fur¬ 
ther Court-fee is payable. 

C.R.K./K.S. Order accordingly . 
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SOM ASUND ARAM, J. 

In re P. P. Sivarama Pillai and another, Peti¬ 
tioners. 

Criminal Revision Cases Nos. 787, 788 and 1327 of 
1950 and Criminal Revision Petitions Nos. 725, 726 
and 1255 of 1950, D/- 31-8-1951. 

Sales Tax — Madras General Sales Tax Act (9 
(IX) oi 1939), Section 15 (b) — Sales Tax Rules, 
Rule 31 — Payment of Sales-tax by cheque — 
Cheque cashed by peon in office and amount mis¬ 
appropriated — Assesses not guilty under Section 
15 (b). 

Under Rule 31, framed under the General Sales- 
tax Act when any payment by cheque is permitted 
by the rules under the Act, the cheques shall be 
such as under the Madras Treasury Code arc re¬ 
ceivable by the Government Treasury concerned. 
According to the rule under the Treasury Code. a 
cheque received shall be treated as final payment 
only after it has been met and the amount has 
been actually credited to Government. (Para 1 ) 
The accused, assessee was asked by a notice to pay 
the sales-tax either in cash or by cheque. He sent an 
uncrossed cheque for the amount in favour of the 
Assistant Commercial Tax Officer. It was cashed 
by the peon of the officer and the amount was mis¬ 
appropriated by him with the result that the 
amount teas not credited to the account. The 
accused ivas convicted under S. 15 ( b), Madras 
General Sales-tai Act. 

•Held’ that the accused having sent a cheque in 
accordance with the notice sent to him and the 
cheque having been cashed, it amounted to a valid 
payment and therefore the accused could not be 
convicted under S. 15 (b), in the absence oi any 


A. 1. R. 

proof that he leas a party to the fraud committed 
by the peon. (Para 1} 

V. Sundaresan and K. V. Srinivasa Aiyar, for 
Petitioners; Asst. Public Prosecutor; for the State. 

ORDER.: In this case the petitioner has been 
convicted under Section 15 (b), of the Madras 
General Sales-tax Act lor not having paid the tax 
due, viz., a sum oi Rs. G43-8-11. In the notice issued 
he has been asked to pay either in cash or by 
cheque. The petitioner sent a cheque dated 29ifi 
June 1948, drawn on the South India Bank, Mathu- 
rai. It was drawn in favour of the Assistant 
Commercial Tax Oificer, Mathurai n. It appears * 
to have been cashed by the peon on 21st July 1948 
and the money appears to have been misappro¬ 
priated. The sum was not therefore credited to 
the account. Since the accounts do not bear evi¬ 
dence of payment by the petitioner, the petitioner 
was prosecuted. It was found by both the Courts 
belcw that the cheque was sent as mentioned above 
and that it was cashed by the peon of the Assistant 
Commercial Tax Officer. There was no question of 
the cheque not being met without funds being pro¬ 
vided for by the party concerned. The only tiling 
that is established is that the amount has not been 
actually credited to the Government It is, there¬ 
fore. contended by the prosecution that the cheque 
cannot be treated as final payment in view of the 
specific provision in the Treasury Code. Under 
Rule 31 framed under the General Sales-tax Act 
when any payment by cheque is permitted by the 
rules under the Act, the cheques shall be such as 
under the Madras Treasury’ Code are receivable by 
the Government Treasury concerned. According 
to the rule under the Treasury Code, a cheque re¬ 
ceived shall be treated as final payment only aftei 
it has been met and tile amount has been actually 
credited to Government. The cheque that was 
sent was not a crossed cheque and it therefore faci¬ 
litated the cashing of it by the peon. The cheque ) 
bears the stamp of the office receiving it. The con¬ 
tention of the petitioners advocate is that he 
having sent a cheque in accordance with the notice 
sent to him and the cheque having been sent 
(cashed?) it cannot be said that he has not paid 
the amount. So far as payment is concerned, in law, 
in my opinion, it amounts to payment. If in the 
office ot the Assistant Commercial Tax Officer a 
fraud was committed by some of the subordinate 
officers or by the menials, the petitioner is certainly 
not responsible for that. In the absence of 'my 
proof that the petitioner was a party to the fraud 
which is not suggested by the prosecution and on 
the finding of the lower Court that the cheque was 
certainly honoured and cash has been paid, I hold 
that the petitioner paid the amount due and there¬ 
fore he is not guilty of the offence under S. 15 (b) 
of the Sales Tax Act, The conviction and sentence 
are therefore set aside and the amount if it has 
been paid shall be refunded to the petitioner. 

(2) Criminal Revision Case No. 788 of 1950: In 
this case the amount involved is Rs. 448 - 8 - 0 /- and 
it has been paid by cheque dated 24-9-1948 which 
was cashed on 6-10-1948. For the reasons mentioned 
in my judgment in Criminal Revision Case No. 787 
of 1950, the conviction and sentence of the Peti¬ 
tioner are .set aside and the amount if it has been 
paid shall be refunded to him. 

(3) Criminal Revision Case No. 1327 of 1950: In 
this case the amount involved is Rs. 344 and it has 
been paid by the cheque dated 13-10-1948 which was 
cashed on 11-11-1948. For the reasons mentioned 
in my judgment in Crl. R. C. No. 787 of 1950 the 
conviction and sentence of the petitioner are set 
aside and the amount if it has been paid, shall 
be refunded to the petitioner. 

C R.K. K.S. Conviction and sentence set aside. 
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SATYANARAYANA RAO AND VISWANATIIA 

SASTRI JJ. 

Parry and Co. Ltd., Madras, Applicant v. The 
Commissioner of Income-tax Excess Profits Tax 
Madras, Respondent. 

Case Referred No. 15 of 1948, D/- 30-3-1951. 

Excess Profits Tax Act 11940), S. 2(5) Provisos 
Sch. I R. 4(4) — Assessee company erecting new 
building and letting out portions to others — Con¬ 
struction of buildings for letting them out for rent 
*nof within the objects of Company — Rental in- 
~come whether part of profits of business for Excess 
Profits Tax Act. 

The second proviso to S. 2(5) treats as one busi¬ 
ness all the business of an assessee and it is 
Jor that reason in sub-rule 4 of Sch. 1 the 
word "party" is used. If a business consists of seve¬ 
ral businesses it will be an apt description to treat 
one of such businesses ‘as part’ of the business as 
all the businesses are treated as one unit. The sub- 
rule, therefore, cannot be construed as if the require¬ 
ment of proviso that it should wholly or mainly 
should be tlie holding of the property for the pur¬ 
pose of the business has not been adopted in the 
rule. The word "business" used in sub-rule 4 must be 
defined and understood in the sense in which it 
used in the definition read along with the proviso. 

(Para 6) 

The assessee company had an old building in 
ivliich it tuas carrying on its business. To meet its 
growing needs and with a view to expand its busi¬ 
ness, a new building was constructed. Out of the 
amount required for the construction of the new 
building a sum of five lakhs of rupees was raised 
by debentures. Even before the completion of the 
building, the directors by a resolution passed by 
them decided to let portions of the old and new 
buildings to different persons for an aggregate rent 
of about Rs. 3000 per mensem. After completing 
the construction of the building, the assessee com¬ 
pany occupied only about a half of the building 
for its business and used one half of the old build¬ 
ing as its godoums. One half of the new building 
and one half of the old was let out to various per¬ 
sons in pursuance of the resolution of the directors. 

The assessee claimed that the rental income 
should be treated as part of its profits of business 
for the purpose of the Excess Profits Tax Act and 
that half the cost of both the buildings formed 
part of the capital employed in the business of the 
company. 

It was not within the objects of the company and 
it ivas not part of its busviess to construct buildings 
for the purpose of letting them out for rent. 

'Held', that the letting of the property by the as¬ 
sessee company did not constitute a business and 
that therefore the profits as weU as the capital 
should not enter into the computation either of 
profits or of capital under the Excess Profits Tax 
Act. (Para 13) 

Anno: Excess Pro. Tax Act, S. 2 (5) N. 1 Sch. 1 

R. 4 N. 1. 

M. Subbaraya Aiyar, for Applicant — C. S. Rama 
Rao Sahib, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 
f’27 ) 50 Mad 529: (AIR (13) 1926 Mad 1032 PB) 

(Pr 9) 

Vm ILR (1940) Mad 178: (AIR (27) 1940 Mad 

366 SjB) (Pj. g\ 

^’ 4 n 5 ) ILR (1945) Mad 693: (AIR (32) 1945 Mad 

223) (Pr 10) 

< ’*?,L ILR (1945 ) Mad 170: (AIR (31) 1944 Mad 

(Pr 10) 
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(1921) 1 A C 1: (89 L J P C 162) (Pr 12) 

(1948) 2 All ER 1079 (Pr 11) 

SATYANARAYANA RAO J.: The Income-tax 
Appellate Tribunal has referred to us the following 
question for decision: 

"Whether in the circumstances of the case and 
under the provisions of the Excess Profits tax 
Act, a portion of the capital cost of the buildings 
proportionate to the portion of the business pre¬ 
mises leased to others could be excluded from the 
computation of capital employed in the business 
of the company.” 

The chargeable accounting period with which we 
are now concerned in this reference is the period 
from 1-1-1944 to 31-12-1944. The relevant facts 
appear in the statement of the case and are not 
seriously in dispute. The assessee company had 
an old building known as "Parrys Old building” in 
which it was carrying on its business. To meet its 
growing needs and with a view perhaps to expand 
its business, the construction of a new building now 
known as ‘Dare House” was commenced in 1938 
and was completed in 1941 at a cost of Rs. 6,80,000. 
Out of the amount required for the construction of 
the new building a sum of five lakhs of rupees was 
raised by debentures. Even before the completion 
of the building, the directors by a resolution passed 
by them in 1940 decided to let portions of the old 
and new buildings to different persons for an aggre¬ 
gate rent of about Rs. 3000 per mensem. This 
resolution was not referred to in the statement of 
the case; but it was read before us by Mr. Rama 
Rao Sahib, learned counsel for the commissioner of 
Income-tax. and was not disputed on behalf of the 
assessee. After completing the construction of the 
building the assessee company occupied only about 
a half of the building for its business and used one 
half of the old building as its godowns. One half 
of the new building and one half of the old was 
let out to various persons in pursuance of the re¬ 
solution of the directors of the year 1940. 

(2) From 1941 till the date of the present dis¬ 
pute, the assessee paid income-tax on the rents 
realised from both the buildings on the basis of 
income from house property under S. 9 of the 
Income-tax Act and did not claim that the rents 
realised from the two buildings should be included in 
the computations of the profits of the business for the 
purpose of Excess Profits Tax Act and the assessee 
did not claim even that in the computation of capital 
employed for the purpose of Excess Profits Tax Act 
the costs of both the buildings should be taken into 
consideration and should not be excluded. During 
the present chargeable accounting period, however, 
it was claimed on behalf of the assessee that the 
rental income should be treated as part of its pro¬ 
fits of business for the purpose of the Excess Pro¬ 
fits Tax Act and that half the cost of both tire build¬ 
ings forms part of the capital employed in the 
business of the company. The object of the asses¬ 
see in advancing this contention is to increase the 
amount of the standard profits and to decrease the 
taxable profits. If there is an increase of capital 
in the chargeable accounting period, the amount of 
profits to be added to standard profits in adjust¬ 
ing the standard profits would increase as the 
amount of profits as to be added has to be calculat¬ 
ed at 8 per cent, on the increased capital (the pre¬ 
vious capital plus the additional capital). The con¬ 
tention of the assessee, however, was not accepted 
by the department and also by the appellate tribu¬ 
nal. 

(3) The real point therefore for consideration is 
whether the exclusion by the Excess Profits Tax 
Officer a portion i.e., 50 per cent of the cost of 
the buildings owned by the company in computing 
the capital is Justified. 

(4) It has been urged before us by Mr. Subbaraya 
Aiyar learned counsel for the assessee that the erec- 
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tion of the new building and letting it out should 
be considered as part 01 the business activities of 
the assessee company as the building was essential 
for the expansion of its business, in anticipation 
therefore of the future needs of the company and 
for the purpose of its business, it was urged the 
building was constructed. The entire building 
could not be occupied by the assessee company, it 
is stated for two reasons. One was the requisition 
by the military authorities of a portion of the build¬ 
ing and the other was that owing to the conditions 
of war during the period the business of the assessee 
could not be expanded. It is not necessary to dis¬ 
pute the correctness of the reasons which prevailed 
with the assessee company in not occupyping the 
entire buildings for the purpose of their business. 
If the assessee is able to establish that really the 
erection of the building and the letting of the 
portion of the buildings not occupied by it, was 
part of the '•business" of the assessee company 
within the meaning of the Excess Profits Tax Act 
he would succeed. 

(5) The definition of business in the Excess 
Profits Tax Act is different from that contained in 
tiie Income-tax Act. S. 2 (5) of the Excess Profits 
Tax Act contains tile definition of ' business." The 
two provisos in the definition are relevant and 
they alone are set out below: 

They are: 

"Provided that where the functions of a company 
or of a society incorporated by or under any en¬ 
actment consist wholly or mainly in the holding 
of investments, or other property, the holding of 
the investments or property shall be deemed for 
the purpose of this definition to be a business 
carried on by such company or society. 

Provided further that all businesses to which this 
Act applies carried on by the same persons shall 
be treated as one business for the purposes of this 
Act." 

The first proviso, it will be seen, applies only to a 
company or a society incorporated under an enact¬ 
ment and lias no application to individuals. If the 
lunctions of a company consist wholly or mainly in 
the holding of property, the holding of property 
shall be deemed for the purpose of the definition 
to be a business carried on by such company and 
the income earned thereby would be its profits. It 
would, therefore, be seen from the first proviso that 
it expands the scope of the main definition by in¬ 
cluding in the definition of business of a company 
the functions of holding property and earning in¬ 
come or profits by the utilisation of such property. 
The second proviso treats as one unit several busi¬ 
nesses of a company. For the purposes of the Act. 
therefore, all the businesses of a company should 
be treated as one single unit. This proviso wili 
have a bearing in interpreting the Rule 4 (4i of 
Schedule I. It must be remembered in this con¬ 
nection that under S. 9 of the Income-tax Act. 
provision is made in respect of income from build¬ 
ings or lands appurtenant, to the buildings other 
than such portion of the property which may be 
occupied by the assessee for the purpose of his 
business, profession or vocation; but for the proviso 
income from property would not to any extent form 
part of the profits of a business of a company for 
the purposes of Excess Profits Tax Act. The 
scope of the proviso is to allow the income from 
property to be taken into consideration in a case 
where the property is owied by a company as part 
of its business and which is utilised to earn 
profits. 

(6) Schedule I. Rule 4, Sub-clause (4) provides 
that in the case oi ii 'business’ which consists 
‘wholly’ or ‘partlv’ ir. the letting out of property 
on hire, the income from the property shall be in¬ 
cluded in the profits of ttr business whether or not 
it has been charge to income ta\ ^lder S. 9 of 


the Income-tax Act or under any other section 
ot that Act. Here again it will be noticed that 
the business consists wholly or partly in letting out 
of property on hire and in such a case the income 
is treated as part of the profits of a business for 
the purposes of Excess Profits Tax Act. On a cur- 
son- reading the proviso to S. 2, Sub-clause (5) and 
Sub-clause (4) of Rule 4 of schedule 1 at first sight, 
it might appear that there is a conflict between 
the proviso and the Sub-rule, for in the proviso 
it is stated that the function of a company should 
consist wholly* or 'mainly’ in the holding of the 
property whereas in Sub-clause 4 the business con¬ 
sists wholly or partly in the letting out of property. * 
That the mam purpose should be the holding of the 
property is not emphasised in Sub-rule 4 of Rule 4. 
As pointed out by Mr. Ramarao Sahib learned 
counsel for the Commissioner of Income-tax, there 
is a way. and I think a very reasonable way, of re¬ 
conciling the two provisions, if the second proviso 
to Sub-clause (5) of S. 2 Is kept in mind. The 
second proviso treats as one business all the busi¬ 
nesses of an assessee and it is for that reason in 
Sub-rule 4. the word ' partly" is used. If a business 
consists oi several businesses it will be an apt des¬ 
cription to treat one of such businesses 'as part* 
of the business as all the businesses are treated as 
one unit. The Sub-rule, therefore, cannot be 
construed as if the requirement of proviso that it 
should wholly or mainly should be the holding of 
the property for the purpose of the business has 
not been adopted in the rule. The word "business" 
used in Sub-rule 4 must be defined and understood 
in the sense in which it is used in the definition 
read along with the proviso. These are the rele¬ 
vant provisions upon the application of which to 
the facts of the present case the answer to the 
question referred to us depends. 

(7) The main argument of Mi*. Subbaraya Aiyar 
learned advocate for the assessee is that the memo¬ 
randum of association of the company authorises 
the company to acquire real or personal property 
and to sell, dispose of or otherwise deal with the 
undertaking of the company or any part thereof 
upon such terms as the company may think fit and 
to sell, improve, manage, develop, exchange, lease, 
dispose of, turn to account, or otherwise deal with 
all or any part of the property and that therefore 
the construction of the buildings, and the letting 
of the buildings for rent is part of the business of 
the company and therefore the capital invested 
for the construction of the building and the income 
derived therefrom must be taken into consideration 
for the purpose of arriving at the capital and the 
profits under the Excess Profits Tax Act. It is 
rather difficult to accept this contention in view ot 
the language of the memorandum of association. 
The right to purchase, take on lease or in exchange 
or on. hire or otherwise acquire any real or per¬ 
sonal property is restricted by Clause (k) of the 
Memorandum of Association only 'for the purpose 
of its business" and therefore it cannot be said 
that the acquisition of the property constitutes & 
business of the company within the meaning of the 
memorandum of association. Acquisition of pro¬ 
perty for the purposes of the business is different 
from acquiring property as the business of a com¬ 
pany. The power in Clause (e) to sell, dispose ol or 
otherwise deal with etc. relates to the undertaking 
of the company as well as dealing with any par* 
of the property and rights of the company; -hat 
is to say, it is open to the company to lease on. 
as part of their business any of their undertaking 
or any portion of their business or any of the 
property which it is using for the purpose of ana 
as part of its business such as machinery, plant, etc. 
The mere construction of a building for the pur¬ 
pose of their own occupation which was not in¬ 
tended to be let to others as its business is noi> 
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vrtthin the articles of the memorandum of associa¬ 
tion and is not within the objects for which the 
company was incorporated. The object cf the 
company was to do other kinds of business and 
the acquisition of property to deal in it or earn 
profits by it is not within the objects. It is rather 
difficult to read into these clauses of the memo¬ 
randum of association a power in favour of the 
assessee company to construct houses for the pur¬ 
pose of letting them out as part of its business. 
It is open to them to construct buildings fpr pur¬ 
pose of their own business and for their own 
occupation and as incidental to such business, it 
^ is not within the objects of the company and it 
is not part of its business to construct buildings 
for the purpose of letting them out for rent. 

(8) In the course of the arguments, certain 
decisions were referred as throwing light on the 
question when exactly the letting of property auch 
as houses can be treated as constituting business 
within the meaning of S. 10 of the Income-tax Act 
or within the meaning of the Excess Profits Tax 
Act. 

i9) In the Commr. of Income-tax. Madras v. Gin 
and Rice Factory, Guntur’, 50 Mad 529. a Special 
Bench consisting of Sir Murray Coutts-Trotter, C.J. 
Krishnan and Beasley, jj., had to consider the qucsl 
tion whether the leasing of a factory along with 
its machinery and plant for rent is a business with- 
in the meaning of S. 10 of the Income-tax Act 
and whether the assessee was entitled to claim 
certain deductions for loss due to depreciation. If 
it is treated as property and the income is assessed 
to tax as such, the assessee would not be entitled 
to the benefit of the deduction, if, on the other 
^ 13 “business" within the meaning of s 10 
of the Income-tax Act he would be entitled to the 
benefits of that section and the claim for deduc¬ 
tions would be permissible. It was found in that 
“ s * that ,. it w . as within the powers of the company 
to lease the rice mill which they owned as part of 
Uieir business. As pointed out by the learned Chief 
Justice at page 531, the lessors were carrying on 

fnr»^hi iness 0f le ? ting a rice min an d that there- 
exist^PP ^f fe enUtled , t0 cla,m the deduction. The 
association 1 ^ pr . ov f sion in the memorandum cf 
? , 0f that coni P a ny authorising the 
, t0 ' ease °ut the mill and Uieir business 

i S vw ne Tf 10 m - 1116 judgment of Krishnan, 

ritv tiPmin* was Pl l rsuanc « of that autho- 
rlty that the mill was leased to certain lessees for 

a fixed annual rent for a period of three years 

^1in^7 ie ^i, Judges therefore had no difficulty in 
S?.* 0 , conclusion that it was really part 
°*toe business of Uie company and within the ob- 

£ a wnrVin ,Ch U Was f f >rmed lease the rice mUl 
a woiking concern to a third party and that 

therefore the deduction claimed for depreciation 

IffSJLP SI ^ ° f the ^comSa fGSSSt 

be allowed. The Commr. of Income-tax. Madras v 
Bosotto Bros.', ILR (1940) Mad 178 (SB), is a case 
where a company which was running a hotel at 
Ootacamund and at Madras rented out the hotel 

Se°£i^ U of d 'fh Th h r t ? galn the question wheUier 
occ Q c leasmg hotel was a business of the 

assessee or the income earned from the property 

nm5J? C0 ??u 0f prop€rt y became materia? S 
the purpose of the deductions which the assessee 
cktoed under S. 10 (2) (vi) of the Act. The SSI 
Jn that case was undoubtedly carrying on a hotel 

* “»» a « d when 2Ut? decldS 

ted S a t hJrfe?H, bl,sln ^ s J° Ootacamund, he constmc- 

he found Ulat toe 
at Ootacamund was not profitable and 

mitl et0r , e the cou'Psny decided to lease the nre- 
S £ g During /v 1 UrnltUre and flttlngs an- 

fsan clalmed *»■* »™ S 

aeauct from Its income a sum for depreciation 


of the buildings and furniture at Ootacamund 
whicn was leased by the assessee company. Leach, 
C. J., at page 180 adverted to the fact that under 
Clause 3 (j) of the memorandum of association of 
the assessee company, the assessee was authorised 
to let for rent the undertaking, viz., the business 
of carrying on the hotel or any part of it and there¬ 
fore the letting of the Ootacamund hotel was part 
of the business of the company. The principle 
of the decision in ‘Commr. of Income-tax v. Rice 
and Gin Factory, Guntur’, 50 Mad 529 already re¬ 
ferred to was applied. It will be seen that that 
case was analogous to the case before the learned 
Judges except that in the one case the lease re¬ 
lated to a rice mill and in the other to a hotel 
business. Of the other learned Judges, Mockett, J.„ 
agreed with the view of Leach, C.J., and Krishna- 
swami Aiyangar, J., differed. The principle of these 
two decisions is that if by its memorandum of as¬ 
sociation a company is empowered to erect build¬ 
ings, in which plant and machinery was fixed or 
furniture and other articles useful for business 
were brought in and to let them for rent as part, 
of its business, then the erection of the buildings 
and the letting them out for rent would constitute 
business within the meaning of S. 10 of the Income- 
tax Act. The decision of the question depends voon 
a proper interpretation of the object clause of the 
memorandum of association of the company. If 
it is -business” within the meaning of the Income- 
tax Act as the definition of business in the Excess 
Profits Tax Act is wider, it would ’a fortiori’ 
follow that it would certainly be a business under 
the Excess Profits Tax Act. The principle of these 
decisions therefore is of assistance in deciding uie 
question raised by the assessee in the present case. 
As has been observed already the memorandum of 
association of the assessee company excluded any 
possibility of treating the erection of the new and 
the letting out of the old and the new buildings, 
as the business of the company. 

( 10 ) There is another case of this Court in 
•Valliappa v. Commr. of Income-tax, Madras’, ILR 
(1945) Mad 693, which was decided under the Ex¬ 
cess Profits Tax Act. The assessee in that case 
derived income from house properties situate in a 
p.ace outside British India which property lie ac¬ 
quired in the course of his money lending business 
carried on outside India. • He also derived income 
from certain rubber gardens belonging to him in 
foreign places. The contention urged on behalf of 
tne assessee was that the income from house pro¬ 
perty was not profits of the business within the 
meaning of the Excess Profits Tax Act and that 
he would be liable only to pay property tax under 
S. 9 of the Income-tax Act and that the profits 
could not be taken into consideration for levying 
excess profits tax. It was held that as the assets 
were acquired during the course of the money- 
lending business, as its stock in trade the income 
from such property was undoubtedly profits of the 
business of the assessee, viz., the money lending 
business. The learned Chief Justice distinguished 
an earlier case decided by him in ‘Annamalai Chet- 

moh V i7?° mr ?K 0f Inc 5 n ??' tax ’ Madras ’» ILR (1945) 
Mad 170 on the ground that in that case they were 

concerned only with the income from house pro¬ 
perty abroad, which could be assessed only under 

f’ I fu C0 ? e ‘^ aX Act and n0t under S. 10 

fhp P Sn,H the busmess - u » k difficult to accept 
£? ought 10 be made °y the- 
learned Chief Justice in the latter case. If as part 
of the money-lending business an asset like house 
property was acquired, there is no reason to treat 

**. assessable only as income of 
Property under S. 9 and not as income of 
the business, such assets form the stock in trade 

1 lendto * business. The distinction 
weems to have been recognised in some cases that 
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if from the house property only income is realised 
it would be taxable for the purpose of income-tax 
under S. 9 of the Act; but if the asset so acquired 
is sold and profit was made such profit would be 
profit of business within the lfieaning of S. 10 of 
the Income-tax Act, The distinction made in *Val- 
liappa v. Commissioner of Income-tax, Madras’, 
ILR '1945> Mad 693 at p. 696 between the decision 
of the learned Judges in ‘Annamalai v. Commis- 
sioner of Income-tax, Madras’, ILR (1945) Mad 170 
•and tile case which they were called upon to .de¬ 
cide may not be, ii I may say so with respect, a 
logical distinction; but however it is unnecessary to 
deal with that question in this case and express 
.any final opinion. The decision, however, does not 
help the assessee in the present case, as the assets 
in that case were acquired during the course of the 
money-lending business and the income therefore 
continued to be part of the business and the profits 
•of such business could be assessed under the Excess 
Profits Tax Act, 

(ID There is one decision of the Court of Appeai 
'Reed and Co. Ltd. v. Inland Revenue Commrs’, 
3948-2-All E R 1079, which considered the .question 
whether income obtained by a company whose busi¬ 
ness was that of manufacturing paper by letting 
some of the stock rooms temporarily was an income 
from “investment” within the meaning of the Ex¬ 
cess Profits Tax Act or was a business income. The 
Commissioners were of opinion having regard to 
the temporary nature of the letting and the pro¬ 
bability of the return of the rooms for the use of 
business in the future that it was not income from 
investments which had to be excluded from compu¬ 
tation of profits under the Excess Profits Tax Act 
•but was profits of the business which should be 
included in the computation of the profits. The de¬ 
cision, however, does not throw any light on the 
question now under consideration as ultimately the 
Court of Appeal decided that the Commissioners 
were entitled as a question of fact to come to the 
conclusion that it was not an investment having 
regard to the circumstances adverted to by them 
in their order and that the interference with that 
order by the Judge against whose decision the 
appeal was preferred was not justified. No doubt, 
there are certain observations in the judgment 
throwing light on the question as to what consti¬ 
tutes an investment but they are not material for 
the purpose of the present discussion. The decision 
affords no help in deciding the question that arises 
for decision in the present case. 

(12) It is sometimes difficult to draw the line 
when a letting of property amounts to a trade and 
when it does not. It has been held by the House 
of Lords in ‘Comen v. Governors of the Retunda 
Hospital. Dublin’. (1921) 1 AC 1 at page 13. that 
when certain rooms were let by Governors of a 
hospital for entertainments, the fact that there was 
orovision for sitting and heating in those rooms was 
treated as a crucial circumstance justifying the 
inference that it was a trade or a business and not 
a mere letting of the property. Of course, as it 
often happens in cases under the Income-tax Act, 
no hard and fast rule can be laid down and it is 
not possible to draw a line of distinction and for¬ 
mulate a certain test. Each case has therefore to 
be decided on its own facts. 

(13) We have adverted to this case only to show 
that the refinements in the law have been carried 
to a very large extent and it is difficult always to 
decide the question when and under what circum¬ 
stances letting of property may be treated as con¬ 
stituting business. The present case, however, in 
view of the provisions of the memorandum of asso¬ 
ciation of the company does not present any diffi¬ 
culty and the view taken by the Tribunal that the 
etting of the property by the assessee company did 
not constitute a business and that therefore the 


profits as well as the capital should not enter into 
the computation either of profits or of capital under 
the Excess Profits Tax Act, seems to us to be 
correct. The question referred to us must be ans¬ 
wered against the assessee. 

(14) As the assessee has failed he must pay the 
costs of the Commissioner of Income-tax, which we 
fix at Rs. 250/-. 

C.R.K./V.B.B. Answer against the assessee . 
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RAJAMANNAR, C.J., AND SOMASUNDARAM, J. 

R. G. N. Price, Official Liquidator, Andhra Paper * 
Mills Company, Limited., (in liquidation), Appel¬ 
lant v. The State of Madras. 

O. S. Appeai No. 57 of 1950, D/- 17-4-1951. 

(a) Companies Act (1913), Section 179 — Applica¬ 
tion for leave to sue under S. 179 (1) — Court if 
can decide case on merits. 

It is true that Section 179 was intended to pre¬ 
vent frivolous and wasteful litigation by an Official 
Liquidator. At the same time, the Court, when 
approached by the Official Liquidator for sanction 
to institute a suit, cannot decide on the merits of 
the case. (Para 1) 

Anno: Comp. Act, S. 179, N. 1. 

(b) Companies Act (1913), Section 179 — Applied- 
cation by Official Liquidator for leave after pre¬ 
paring his case. 

While leave of the Court under Section 179 is 
not a mere formality, there is nothing improper in 
the Official Liquidator, if he bona fide believed that 
there was a fair claim which he could put forward 
on behalf of the Company, making every prepara¬ 
tion (like issuing suit notices and preparing a 
plaint) for the institution of the suit. There is no 
reason why the Official Liquidator should first 
apply and obtain the sanction of the Court and 
thereafter begin to prepare his case. (Para 1) y 

Section 179 does not contemplate a formal appli- * 
cation which has to be decided after notice to the 
opposite party. An application under that section 
is strictly between the Official Liquidator and the 
Court. It is unreasonable that the party against 
whom a suit is proposed to be filed should be given 
an opportunity to oppose an application by the 
Official Liquidator to institute the suit. (Para 2) 

Anno: Comp. Act, S. 179, N. 1. 

K. Narasimha Ayyar, for Short Bewes and Co., for 
Appellant; The State Counsel, for the State. 

RAJAMANNAR, C. J.: It is very unfortunate 
that the learned Judge should have embarked on 
considerations which, in our opinion, are not ger¬ 
mane to the .disposal of the application made by 
the Official Liquidator under Section 179 (1) or 
the Indian Companies Act for leave to file a suit. 

We agree with the learned Judge that the said 
provision in the Indian Companies Act was in¬ 
tended to prevent frivolous and wasteful litigation 
by an Official Liquidator. At the same time, 
it is obvious that the Court, when approached by 
the Official Liquidator for sanction to institute a 
suit cannot decide on the merits of the case. No 
doubt in one part of the Judgment, the 
Judge definitely refrained from dealing with tne 
strict legal merits of the claim, but later on ne 
expressed a definite opinion that he should not s 
allow the suit to be filed to recover a large sum oi 
interest on the basis of Section 55 of the Transfer 
of Property Act in the absence of a specific agree¬ 
ment to pay interest. It looks as though tne 
learned Judge was much influenced by what ne 
apparently considered to be improper on the part oi 
the Official Liquidator, namely, to have issued suit 
notices and prepared a plaint and thereafter r.iea 
an application for sanction to institute the sMLi 
While we agree with him that leave of the Couri 
under S. 179 is not a mere formality, we cannot see 
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\nything improper in the Official Liquidator, if he 
jona fide believed that there was a fair claim 
vhich he could put forward on behalf of the com¬ 
pany making every preparation for the institution 
of the suit. We do not see why the Official Liqui¬ 
dator should first apply and obtain the sanction of 
the Court and thereafter begin to prepare his case. 
We do not think that the Liquidator demurred 
in any way to what is undoubtedly proper, namely, 
that the final responsibility should rest on a liqui¬ 
dation Court in the matter of embarking on liti¬ 
gation on behalf of the company, 
to (2) We see no justification for issuing notice to 
^ the Province of Madras, the defendant in the 
proposed suit. In our opinion S. 179 does not con¬ 
template a formal application which has to be 
decided after notice to the opposite party. An ap¬ 
plication under that section is strictly between the 
Official Liquidator and the Court. It appears to 
us to be unreasonable that the party against whom 
a suit is proposed to be filed should be given an 
opportunity to oppose an application by the Official 
Liquidator to institute the suit. 

(3) We have no hesitation in holding that sanc¬ 
tion should be accorded to the Official Liquidator 
to institute the proposed suit. We do not under¬ 
stand what the learned Judge meant when lie said 
that he would not allow the suit to be filed solely 
on the basis of S. 55 of the Transfer of Property 
Act. That section, among other things, declares 
that in the absence of a contract to the contrary, 
the seller is entitled, where the ownership of the 
property has passed to the buyer, before payment 
of the whole of the purchase money, to a charge 
upon the property in the hands of the buyer for 
the amount of the purchase money or any 
part thereof remaining unpaid and for interest on 
such amount or part from the date on which 
possession has been delivered. We are not now 

> concerned with what defence the Province may 
i have to the claim for interest. But the provision 
in S. 55 to which we have referred certainly shows 
that the claim put forward by the Official Liquida¬ 
tor cannot be frivolous or vexatious. 

(4) We, therefore, allow the appeal and set aside 
the order of the learned Judge dismissing the ap¬ 
pellant's application. We give sanction to the 
Official Liquidator to institute the proposed suit. 
There will be no order as to costs; but the Official 
Liquidator will get his costs of the appeals from 
the funds of the company. 

C.R.K./V.B.B. Appeal allowed. 

A. I. R. (39) 1952 MADRAS 59 (C. N. 29) 
BALAKRISHNA AYYAR, J . 

AvcUath Kunhikoya Thangal and another, Appel¬ 
lants. v. Dappoyil Ahmad Kutty and others, Res¬ 
pondents. 

A. A. A. O. No. 30 of 1949, D/- 18-4-1951. 

(a) Civil P. C. (1908), Section 47 — 'Question re¬ 
lating to execution, discharge or satisfaction: — De¬ 
cree for redemption of Kanom — Judgment-debtor 
cutting and selling teak trees standing on property 
—■ Decree-holder's application to restrain waste by 
judgment-debtor — S. 47 does not apply. 

'A' a ' kanomdar', who continued in possession in- 
* sptte o/ the passing of a decree for redemption of 
the Kanom, cut doum certain teak trees standing 
on the property and sold them to *b: When the 
trees were in transit the decree-liolder applied to 
the Court and the logs were seized by the officer of 
the Court. A claim preferred by t B t under Order 21, 
Rule 58, was allowed but in appeal, tlie case teas 
Cfotfpc ^ bein0 disposed °f under Section 47 , 

J&fMl Mttonof the judgment-debtor In 

cutting and selling the trees might amount to acts 
oj waste in regard to which the decree-holder has 


his recognised remedies but the attempt to defeat 
or restrain the acts of waste by the judgment-deb¬ 
tor could in no way be described as a matter relat¬ 
ing to the execution, discharge or satisfaction of the 
decree. (Para 2) 

Anno: Civil P. C., S. 47, N. 28; 71-A. 

(b) Transfer of Property Act (1SS2), Sections b2 
and 3 — Section 52 only applies to immovable pro¬ 
perty — Standing timber is not immovable property 
as defined in S. 3 — Scope of S. 52 cannot be en¬ 
larged by introducing into it in an indirect manner 
the definition of 'immovable property' in the Gene¬ 
ral Clauses Act. iPara 2) 

Anno: T. P. Act, S. 52, N. 15; S. 3, N. 2, 3 

D. A. Krishna Wariar and Ravi Verma, for Appel¬ 
lants; B. Pocker, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’32) 54 All 437: (AIR (20) 1933 All 50) (Pr 3) 
(’26) AIR (13) 1926 Pat 125: (90 Ind Cas 769) 

(Pr 3) 

JUDGMENT.: In O. S. No. 1193 of 1944 on the 
file of the Court of the District MunsifI, Calicut, 
there was a decree for the redemption of a ‘kanom.’ 
Subsequent to the decree the ‘Kanamdar’ who con¬ 
tinued in possession, cut down certain teak trees 
standing on the property and sold them to Kunhi¬ 
koya Thangal and Imbichikoya Thangal. When 
.the trees were in transit, the decree-holder applied 
to the Court and the logs were seized by an officer 
of the Court. The two Thangals who had pur¬ 
chased the trees then preferred a claim petition 
under Order XXI, Rule 58, Civil P. C. Their 
claim was allowed by the District Munsiff. The 
decree-holder thereon filed an appeal in the Court 
of the Subordinate Judge, Calicut. A preliminary 
objection was taken before him that the appeal was 
not competent and that the decree-holder, if he 
felt aggrieved by the order of the learned District 
Munsiff, should file a separate suit. The learned 
Subordinate Judge overruled the objection, held 
that an apeal lay, set aside the order of the learned 
District Munsiff and remanded the petition for 
fresh disposal under Section 47, Civil Procedure 
Code. Against that order a civil revision petition 
and a civil miscellaneous second appeal have been 
filed. 

( 2 ) I am unable to agree with the view of the lower 
appellate Court. For one thing, I fail to see how this 
matter can be regarded as one arising under S. 47, 
Civil P. C., at all. That section deals only with 
proceedings relating to the execution, discharge or 
satisfaction of a decree. The action of the judg¬ 
ment-debtor in cutting and selling the trees might 
amount to acts of waste in regard to which the 
decree-holder has his recognised remedies. But how 
any attempt to defeat or restrain the acts of waste 
of the judgment-debtor can be described as a matter 
”““ ng . t0 the , execution, discharge or satisfaction 
of the decree is what I find it hard to see. The 
!'^ rne 5 Subordinate Judge seems to have con¬ 
sidered Uiat the case fell within the scope of S 52 

° f S S o r o f Pr °P er . t < . y Ac t and that therefore 
?• was attracted. Even supposing 

for the moment that the latter part of his reason- 

PrnnLM, 11 Ao’f 1 d0 w 0t aer ?, e that s - 52 - Transfer of 
Property Act be applied to the present case. 

f' ° nl ^ with immovable property and S. 3 

is explicit that standing timber is not immovable 
property. The definition reads: 

•'Immovable property does not include standing 
timber, growing crops or grass" 

^k£° cker argued , $ at for Purposes of determining 
whether an appeal lies or not, we must have regard 
Procedure Code and as the expression 
immovable property” is not defined in the Civil 
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Procedure Code, we should look into the definition 
of the expression given in the General Clauses Act. 
That is no doubt so. But then it is an error to 
assume that the scope of S. 52 can be enlarged by 
introducing into it in this indirect manner the de¬ 
finition of the expression "immovable property" as 
it appears in the General Clauses Act. 

(3) The learned Subordinate Judge basing him¬ 
self on the decisions in ‘Ashloke v. Bodha Ganderi', 
AIR (13) 1926 Pat 125 and ‘Shiva Dayal v. Puttulal*. 
54 All 437 appears to have considered that in certain 
cases standing trees may be treated as immovable 
property, depending upon the intention of the 
owner thereof. Neither oi those two decisions has 
however any application to the facts of the present 
case. In both those cases the trees in question 
were also fruit bearing trees and in respect ol such 
trees intention may decide whether they are to be 
regarded as fruit-bearing trees or standing timber. 
But in the present case, we are concerned with teak 
trees and nobody has so far suggested that they 
should be described as fruit-bearing trees. I am 
of opinion that the decision of the lower appellate 
Court is erroneous and accordingly set it aside with 
costs throughout in the civil revision petition. 
C.R.K./K.S. Order accordingly. 


A. I. R. (39) 1952 MADRAS 60 (C. N. 30) 

RAJ AM ANN AR, C.J., AND PANCHAPAKESA 

AIYAR, J. 

Mrs. A. Ananthalakshmi Animal, Appellant u 
Tiffin's Barytes, Asbestos and Paints Limited, Res¬ 
pondent. 

O. S. Appeal No. 118 of 1950, D/- 11-1-1951. 

Companies Act (1913), Sections 76. 79 (3) — 
General meeting of share-holders —• Election of 
director — Whether formal subject — Appointing 
independent Chairman — Power of Court. 

Though an election of directors is ordinarily a 
non-controversial subject in respect of a Company 
whose affairs are running smoothly ^it cannot be 
called a formal subject where there are factions in 
the shareholders. It is an important item of busi¬ 
ness and the Court may appoint an independent 
Chairman to preside over the general meeting of 
the shareholders. Such an appointment cannot be 
objected to as an interference by the Court with the 
internal management of the company as Ss. 76 and 
79 (3) expressly empower the Court to call a general 
meeting which also includes a power to appoint a 
person to preside over it. (Para 3) 

G. Vasantha Pai, for Appellant; C. A. Vaidhya - 
lingam and O. Radhakrisluian, for Respondent. 

RAJAMANNAR, C. J.: This is an appeal against 
an order of Krishnaswami Nayudu, J., directing the 
directors of Tiffin’s Barytes Asbestos & Paints 
Limited., to convene and hold the annual general 
meeting of the company on Sunday the 28th 
January 1951 after giving due notice to the share¬ 
holders as provided under the articles to consider 
certain subjects. This order was made on an appli¬ 
cation filed by the appellant who is a shareholder 
on the allegation that the last annual general meet¬ 
ing of the company had been held on 30th Decem¬ 
ber 1948 and there had been no annual meeting 
for over 15 months. There is no appeal by the com¬ 
pany or the directors against the order directing 
the holding of the meeting. But the share-holder 
who applied to the Court and who is the appellant 
before us seeks in this appeal the appointment of 
an independent person to preside over the meeting 
as Chairman. Such a request was made to the 
learned Judge, but he thought that no case had 
been made out for appointing an independent 
Chairman. 

(2) It is true that, under Article 35, the Chair¬ 
man of the Board of Directors shall be entitled 
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to take the Chair. Under Article 64, the Directors 
may make regulations as to the election of the 
Chairman. It was conceded before us by learned 
counsel appearing for the company that no regula¬ 
tions had been made as contemplated by this 
Article. But he mentioned that at a meeting of 
the Directors on 12th August 1950 one Mr. Veera- 
mani was elected Chairman. It is obvious that it 
cannot be said in this case that there is a validly 
elected Chairman of the Board of Directors whose 
right to that office is not challenged by any one. 

It is not necessary for us to decide whether he 
could lawfully function as Chairman. It is sufii- ^ 
cient to say that there is room for dispute. There 
is also another objection into which we have n .ot 
gone on the ground that at the time of the alleged 
election, there were only few directors functioning; 
that is to say, less than the minimum number re¬ 
quired to make a ‘quorum.’ Be that as it may, it is 
obvious that it cannot be said that there is a per¬ 
manent chairman chosen in the normal course of 
the business of the company. 

i3) Under an order of this Court there was an 
extraordinary meeting of the general body on 23rd 
October 1950. It is represented to us that the re¬ 
port of the Advocate who was appointed to con¬ 
duct the meeting is the subject-matter of certain 
objections by the respondent. We shall therefore 
lefrain from saying anything as to the correctness 
or otherwise of any of his decisions. But it is 
clear that the person who is put {onvard by the 
company as the permanent Chairman rejected all 
the 73 proxies submitted by one Mr. E. R. Krishnan 
on the ground that they did not conform to the 
form under regulation No. 66 of the Act. There 
is besides this enough on the record to convince us 
that there are factions among the share-holders 
of the company. Though the learned Judge thought 
that at the meeting only formal subjects would 
come up for consideration, we think that the 
election of directors cannot be said to be such a ) 
formal or non-controversial subject as would ordi¬ 
narily be the case in respect of a company whose 
affairs are running smoothly. As this is one of the 
important items of business to be transacted at 
that meeting, we consider it desirable that the 
meeting should be presided over by an independent 
chairman appointed by the Court. Mr. Radhakrish- 
nan, learned counsel for the respondent, objected 
to .the appointment of a chairman by the Court 
on the ground that thereby the Court would be 
interfering with the internal management of the 
Companv which it had no jurisdiction to do. But 
we find that Section 79 (3) itself contemplates the 
giving of directions by the Court as to the manner 
in which a meeting of the company can be called, 
held and conducted. Section 76 expressly confers 
on the Court the power to call or direct the calling 
of a general meeting of the company. If the 
Court can call for a meeting, we presume the Court 
can also appoint a person to conduct that meeting, 
who will be the chairman to preside over it. 

(4) We, therefore, modify the order of the learned 
Judge and direct that the meeting may be con¬ 
ducted by the Advocate to be appointed by us m 
this order who will preside at the meeting as its 
chairman. He shall also scrutinise the Pixies 
which had been duly deposited in time under Aiticie j 
42 of the Articles of Association. 

(5) There was a prior meeting of the general 
body of this very company in respect of which tms 
Court appointed Mr. K. Sanjeevi Naidu as Chan- 
man. We think that the same Advocate may be 
appointed to preside at the meeting to be held on 
the 28th instant. There will be no order as to 
costs. 

C.R.K. D.R. Order accordingly . 
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A. I. R. (39) 1952 MADRAS 61 (C.N. 31) 
PANCHAPAKESA AYYAR J. 

In re Bandi Butchaiah, Petitioner. 

Criminal Revn. Case No. 653 and Cr. Revn. 
Petn. No. 647 of 1951, D/- 17-8-1951. 

(a) Criminal P. C. (1898), S. 144 — “Annoy¬ 
ance” — Meaning of. 

The t cord “ annoyance ” in S. 144 need not 
necessarily mean physical annoyance and may 
include mental annoyance also. AIR (18) 1931 
V Bom 135 » Rel. on. (Para 2) 

Anno : Cr. P. C., S. 144, N. 1. 

(b) Criminal P. C. (1898), S. 144 — Defama¬ 
tory attacks on Government officials in news¬ 
paper — No likelihood of breach of peace etc. 
— Order under S. 144, not proper — Defa¬ 
mation. 

Orders under S. 144 are passed only in the 
general interests of society and not in the inte¬ 
rests of particular officers etc. Section 144 can 
be used even against newspapers in proper 
cases of incitements to breaches oj the peace 
or to commit nuisances, dangerous to life or 
health or to annoy officers lawfully employed. 
But mere “annoyance” caused to Government 
officials, when not actually employed in their 
task , by reckless or defamatory attacks on them 
not involving a breach of the peace or danger 
to life or health will not do for invoking the 
powers under S. 144. Where in a attempt to 
curb unjust attacks on officers , all attacks on 
officers and even comments on the public acts 
of all officers of all departments were prohi¬ 
bited in the order under S. 144 while pretend¬ 
ing to leave the privileges of the newspaper 
editor and his newspaper intact. That is a 
it) clear abuse of the powers given under S. 144. 
Section 144 has the vital phrase “to abstain 
from a certain act”, and if the order directed 
the editor to abstain from an untold number 
of acts of a very vague and uncertain nature , 
called “excessive publication” this vital clause 
is violated. AIR (29) 1942 Pat 414, AIR (29) 
1942 Lah 171, 53 CWN 344, Rel. on. AIR (18) 
1931 Bom 135, Dist. (Paras 2, 3) 

Anno : Cr. P. C., S. 144, N. 1, 2. 5, 6. 

V. Rajagopalachari and K. Suryanarayana, 
for Petitioner; The Advocate General and Pub¬ 
lic Prosecutor, for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

031) 55 Bom 322 : (AIR (18) 1931 Bom 135: 

32 CriLJ 507) (Prs 2, 4) 

(’49) 53 Cal WN 344 (Pr 2) 

042) ILR (1942) Lah 510: (AIR (29) 1942 
Lah 171 : 43 CriLJ 747 FB) (Prs 2 5) 
042) AIR (29) 1942 Pat 414 : (43 Cri L J 722) 

(Pr 2) 

ORDER': This is an important case from 
the point of view of Newspapers’ Editors’ pub- 
'/ lidb criticism of Government officers and their 
conduct relating to their discharge of their 
duties, and the propriety of stopping such criti¬ 
cism in newspapers by issuing a multifarious 
ancuomnibus order under S. 144, Criminal P. C., 
and ah ‘ex parte’ order too, when there is no 
• 1 .,v£ood ot a disturbance of the public tran¬ 
quillity, or of a riot or affray, or of obstruction, 
annoyance or injury to any person lawfully 
employed, or of danger to human life, health, 
88 co , n templated in S. 144 itself as a 
condition precedent for issuing an order under 


* 
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that section. The case has been argued ably, so¬ 
berly and moderately by Mr. V. Rajagopala¬ 
chari, the learned counsel for the petitioner, 
and by the learned Advocate General for the 
State. To understand the case, it will be neces¬ 
sary to quote the extracts from the annexuie 
to the order under S. 144, Criminal P. C., pas¬ 
sed by the Sub-Divisional Magistrate, Vijaya¬ 
wada, from the articles published by the peti¬ 
tioner, Bandi Butchiah, in his weekly paper 
called “Mulukolu” published at Vijayawada. 
•Mulukola dated 22-2-1951’ : The Anti-smug¬ 
gling Sub-Inspector ‘hushed up the misap¬ 
propriation of 40 bags of rice in’ Bezwada 
rice pool, is ‘corrupt ever since hit. appoint¬ 
ment’ as Anti smuggling Sub-Inspector. He 
•conspired with the Civil Supplies depart¬ 
ment’ and the rice pool authorities and ar¬ 
rived at ‘an agreement for future misappro¬ 
priations’. He threatened the lorry driver 
who carried the 40 bags of rice not to speak 
the truth. He behaved in a high-handed 
manner by abusing one Pachipulusu Subba 
Rao after dashing a car in front of his shop. 

‘Mulukola dated 1-3-1951’ : The anti 
smuggling Sub-Inspector, Narasayya, is carry¬ 
ing on unlawful and unauthorised acts. The 
Anti Smuggling Sub-Inspector is ‘making 
illegal arrests’ and behaving in a highhanded 
manner. The following are the instances : 

(1) he has been checking the rice mills and 
premises of ryots unlawfully; 

(2) His duties do not warrant detection of 
smuggling within the district of Krishna, 

(3) He ‘misappropriated the amount due to 
Nettaji Hotel’, he has been associating 
with a rowdy gang. He approached the 
Deputy Collector, Narasayya Naidu to 
give a statement. 

The Anti Smuggling Sub-Inspector drove a 
car without a licence, he sent reports direct 
to the D.S.O. against the discipline of the 
department. He interviewed the Deputy 
Collector without the permission of superiors. 
He arrested one Pacha Venkiah unlawfully. 

‘Mulukola dated 8-3-1951’ : In the article 
under the caption “Violation of police dis¬ 
cipline’’ reiterated the allegations of corrup¬ 
tion, against the Anti Smuggling Sub-Inspec¬ 
tor ‘The Dy. S.P. was indifferent and gave 
evasive replies’ to me when I reported against 
the transport of rice in the bus. 

‘Mulukola dated 15-3-1951’ : Reiteration 
of the allegations against the Anti Smuggling 
Sub-inspector. The Deputy Superintendent 
of Police went to the scene to enquire into 
the dashing of the car of PachiDulusu Subba 
Raowith the Anti Smuggling Sub-Inspector 
at Vijayawada, but the Deputy Superinten¬ 
dent of Police went there for inspection even 
though the offence was proved against the 
A.S.S.I.; this is questionable. The Dy. S. of 
Police went with the record of enquiry to the 
house of the Special Duty Dy. S. P. Palani- 
appan, for scrutiny. ‘The Special Duty Police 
officers are ruling the Krishna police’. 

‘Mulukola dated 1-4-1951’: The AS SI 
is transferred. The officers of the Police 
Department down below the D.SP. tried their 
best to save this man even against the 
departmental discipline. ‘The fate of this 
district at the hands of such police officers 
can be very well imagined’. Narasayya 
smuggling Sub-Inspector, is ‘a cruel and dis¬ 
honest person’; In the interests of the public 
he should not be in the department, “In Kri- 
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shna district Pidikiti Ramakotayya and Kri¬ 
shna district police officers are working to¬ 
gether for mutual benefit, as thieves divide 
villages for thefts”. 

Especially, Special Duty Dy. S. of Police 
Palaniappan, is a friend of Ramakotayya. 
It is learnt that ‘both work for mutual benefit 
etc, etc. The A.S.S.I. has misappropriated about 
Rs. 450 due to Nethaji Hotel’, and, as a result 
of the investigation into this he will be dis¬ 
missed from service. E. X.X.P. Ramakotayya 
against whom a case was being investigated 
into bv the police absconded from Vijaya¬ 
wada on 24-6-1951. C. J. Pinto. D.S.P. Kri¬ 
shna, was seen on the Vijayawada Railway 
platform talking with Pidikiti Ramakotayya. 
A gentleman told me (the editor) that he saw 
Ramakotayya coming from D.S.P.'s bungalow 
that afternoon. The D.S.P. through his sub¬ 
ordinates, could have got Ramakotayya ar¬ 
rested. The Bezwada police ‘will not investi¬ 
gate this case properly as they have already 
created many things in favour of Pidikiti’ 
Ramakotayya etc. etc’. Further, when a con¬ 
stable charged an overloaded bus belonging 
to this Ramakotayya six times, the D.S.P. 
has let off unlicensed rickshaws. ‘‘Why should 
not the Dy. S.P. and the D.S.P. learn a sense 
of duty from this constable?” 

“Mulukola dated 8-7-1951’ : The public 
who want to expose Ramakotayya are hesi¬ 
tating to give evidence against him for two 
reasons. Unless the D.S.P. and Dy. S.P. are 
at least transferred from Bezwada and par¬ 
dons to purchasers of iron and steel from 
P. Ramakotayya are given, free evidence 
will not come. We shall now ascertain the 
relationship between Ramakotayya and Bez¬ 
wada police officers. 

1. ‘Anti communist front’ : Bezwada police 

are blindly guided by Ramakotayya to 
decide who is a communist and who is 
not. 

2. ‘Bus route* : .Bezwada police got Rama¬ 

kotayya a bus route between Gudiwada 
and ’ Bezwada. ‘Gratitude must be like 

this’. „ . ,, 

3. ‘Cycle rickshaws : The police, for the 

sake of Ramakotayya, removed restric¬ 
tion imposed on the number of rickshaws, 

4 ‘Over-load’ : Bezwada police did not think 

it proper to cancel the bus route of Rama¬ 
kotayya though the bus was found over¬ 
loaded six times. 

5 ‘Unlicensed rickshaws’ : Wnen unlicensed 

rickshaws of Pidikoti Ramakotayya were 
detected by Vijayawada town police, they 
were released by phone instructions, and 
no cases were put up against the owners. 
I told Dy. S.P. Narayanaswami not to co¬ 
operate with such an anti-social man as 
Ramakotayya, but my advice was not 
cared for. That is why even unlicensed 
rickshaws are left free. 

6. 'Iron black marketing’ : I produced Bhu- 
pat Mall before the Dy. Superintendent of 
Police, B. N. Narayanaswami, as he pui- 
chased iron in black market from Rama¬ 
kotayya but there was no use. I told the 
Dt Supdt of Police, Mr. Pinto. That was 
also of no use. ‘Bezwada police engrossed 
in the service of Pidikiti Ramakotayya, 
have forgotten about the prestige of the 
police department’. What is it that we are 
able to know from this? Considering from 
♦he duties of the police department, it nas 
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been established that ‘Mr. Pinto, the Head 
of the Krishna District Police, is unfit 
to be the D.S.P.’ The existence of such 
officers who sympathise with such un¬ 
social elements in the department is a 
slur to the reputation of the department. 
Hence the Government and the police 
department ‘should immediately give 
adequate punishment to the Krishna Dt. 
Superintendent of Police etc. etc.” 

(2) It is obvious, even on the first reading of 
these extracted documents, that the news and * 
comments of Bandi Buchiah, the petitioner on 
various police and other officers in Krishna 
district, have been exceedingly pungent, and 
even vitriolic and violent, and that they may 
reasonably be termed “excessive” unless he 
can adduce sufficient evidence in support of his 
allegations. Thus, for instance, his comment 
in the issue of 15-4-1951 : 

“In Krishna district, Pidikoti Ramakotayya 
and Krishna District police officers are work¬ 
ing together for mutual benefit ‘as thieves 
divide villages for thefts.” 
will require the fullest proof before any sane 
man will accept it as true regarding the pre¬ 
sent day police administration there. So too 
his terrible remarks on Anti-Smuggling Sub- 
Inspector Narasayya, D.S.P. Pinto, etc. Mr. 
Rajagopalachariar for the petitioner submitted 
that, though the comments appear at first sight 
to be extraordinarily wild and reckless, we are 
living in extraordinary times of corruption, ir¬ 
regularity and high handed action, and, so, the 
comments need not necessarily be ‘false or 
malicious*, and, that, in any event, the peti¬ 
tioner is willing to stand a prosecution and 
prove his comments to be true to the hilt. The ) 
learned Advocate General submitted that he 
would have agreed that an order under S. 144, 
Criminal P. C., in the circumstances disclosed 
m this case, was a most extraordinary step to 
take against a newspaper and its ‘future arti¬ 
cles’, especially when the acts prohibited are 
not merely attacks on the above officers, or 
even police officers in general, but ‘all acts 
termed “excessive publications” against all 
gazetted and non-gazetted officers of the police 
department, and, indeed, of ‘all other depart¬ 
ments of the Government* regarding acts com¬ 
mitted or purported to have been commutea 
in the discharge of their public functions or 
capacity as public servants. There is a rathw 
curious clause in the order of the Sub-Divi 
sional Magistrate evidently intended tocoyer 
the illegal nature of the order, that Band Bu. 
chaiah is permitted to edit, print ®P£ p ublish 
news which is ‘not excessive, and wh ch would 
not be unlawful, as the order did not want t® 
fake away his rights and privileges as editor 
printer and publisher of the week]lyj ’The learn 

ed Advocate General submitted that the order 
would never have been passed lut for ine 
threat of Buchiah, the petitioner, m his gu® ^ 

dated 8-7-1951, that he would continue the hau: 

finished article in the issue 

assured me that the order will not be renew 

after its lapse after two months He» JjanKg 

conceded that there was no prior 

this state of an order under S. Crimm 

P. C., having been passed to P«y en ‘ a f ^f u re. 

paper from publishing such articles n 

But he relied on a ruling of a Benchoftne 

Bombay High Court, reported in Emperor v 

Ganesh Vasudev’, 55 Bom 322 for the po 
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that the word “annoyance” in S. 144. Criminal 
p. C., need not necessarily mean ‘physical’ an¬ 
noyance and may include ‘mental’ annoyance 
also. That is so, and has always been so. Thus, 
for instance, if a full grown sane adult, in a 
fit of exhibitionism, goes along a crowded pub¬ 
lic street ‘stark naked’ in broad day light, caus¬ 
ing annoyance to people living in the street, it 
will certainly amount to “annoyance” within 
the meaning of S. 144, Criminal P. C., though 
no ‘physical’ annoyance may be caused by the 
w,,act. So too, if a man harasses any people by 
’ calling them on the phone constantly and abus¬ 
ing them, or calls a young woman on the phone 
constantly and makes improper overtures to 
her, it will be “annoyance” within the meaning 
of S. 144, even though there is only ‘mental’ 
annoyance. But the Bombay ruling will not 
help the learned Advocate General in his con¬ 
tention regarding the validity of the order 
under S. 144, Criminal P. C., in this case. It 
has been held by the High Courts over and 
over again that S. 144, Criminal P. C., provides 
for temporary orders in urgent cases of ‘nuis¬ 
ance involving a danger’ to public health or 
life, or ‘apprehended danger of a breach of the 
peace’, like a riot or affray, and that the urgen¬ 
cy of a case of dangerous nuisance or appre¬ 
hended danger of a breach of the peace is 
essential to the application of S. 144, and that 
jorders under S. 144 are passed ‘cnly in the 
general interests of society’ (and ‘not’ in the 
-linterests of ‘particular officers etc') and can 
interfere, within the limitations laid down, 
with private rights of enjoyment, of properties, 
and, that, therefore, the powers have to be 
exercised very carefully, and interference with 
> Private and public rights ‘reduced to a mini- 
A mum, and regulated by a full observance of 
the limitations imposed by the section itself. 
(See for example, ‘Ramnarain Sah v Parame- 
swar Prasad*, AIR (29) 1942 Pat 414). Even 
where an order under S. 144 deals with a ‘nuis¬ 
ance there must be a danger to life or health 
involved, or of an affray or riot or breach of 
the peace. Mere defamatory tatements, and 
even highly objectionable abusive articles 
against prominent officials, cannot be dealt 
with under S. 144, Criminal P. C, unless they 
are likely to lead to a breach of the peace or 
to a nuisance endangering life or health. Sec¬ 
tion 144 should not be abused by using it for 
deakng with abusive articles aud defamation 
not hkely to lead to a breach of the peace, for 

w xt^ re ar e other appropriate remedies 
under the kw, as that will be making the ‘medi- 
crne the ‘daily food*. A Bench *f the Calcutta 
High Court, consisting of Harries C. J. and Das 
Crupta J has held, in ‘Hulasmulla v. Tulsi 
53 - 344 that the powers given 

i mder s - 144 are very Wide, 
and that, for that very reason, they should be 

^ and discrimination, 

and that Magistrates ought to remember that 

use of these powers is l.ot only un- 
iair to the parties concerned but is very often 
calculated to defeat the purpose for which the 
orders are passed, and that an older under 

wlw° Uld n , ot be ? ade without a searching 
mvesUgatmn of the facts of the case and a 

g^ecmpliance of & e requirements of the 
JrS? llPw, The P r .e sent case is an instance 
iln In £ a i on ( °* ^ose salutary directions. 
1“ 80 att e“ pt to curb unjust attacks on offi- 

UTA. 811 a H! cks on offlcere . and even comments 

loa the public sets of ‘all' officers of all depart¬ 


ments were prohibited in this order, while pre¬ 
tending to leave the privileges of this news¬ 
paper editor and his newspaper intact! That 
is a clear abuse of the powers given under 
S. 144. While S. 144 has the vital phrase ‘to 
abstain from ‘a certain act’” the order here 
directed Buchiah to abstain from ‘an untold 
number of acts of a very vague and uncertain 
nature’, called “excessive publication” violat¬ 
ing this vital clause and the great safeguard it 
contains against such whimsical and arbitrary 
acts of ijiagistrates. A Full Bench of the Lahore 
High Court consisting of Young C. J., and 
Bhide and Mahomed Munir JJ. has held in 
‘P. T. Chandra, Editor, Tribune v. Emperor’, 
ILR (1942) Lah 510, that the right of the pub¬ 
lic to have news published is common to all 
countries where there is liberty of the press, 
and that it is the right of ‘all newspapers equal¬ 
ly' fb publish news, provided it does not offend 
against any existing law, and that it is obvious, 
therefore, that the powers given to a magis¬ 
trate under S. 144, Criminal P. C., to interfere 
with the liberty of the press should be used 
very sparingly and only for good cause shown 
and that it is for that reason that S. 144, Crimi¬ 
nal P. C., itself makes it obligatory for the 
Magistrate in any such order to indicate the 
material facts which justify such an order. It 
was held there further that not only is it neces¬ 
sary to state the material facts but there must 
also be urgency in the matter. It was also 
held that though the opinion of a magistrate, 
expressed in an order under S. 144, is entitled 
to great weight, as the man on me spot and 
the officer responsible for the maintenance of 
peace and order in the locality, it is not to be 
accepted as absolutely correct in all circumst¬ 
ances, and that the High Court has, in proper 
cases, got full power to interfere with such 
orders. It was also held that ‘there must be a 
causal connection’ between the act prohibited 
and the danger apprehended to prevent which 
the order is passed. That decision, with which 
I wholly agree, ‘shows clearly ;hat an order 
under S. : ; 144, Criminal P. C.» can be passed 
against newspaper editors and newspapers also 
in’ suitable cases warranting such an order. 
But it shows this order to be wrong in five 
ways’, namely, in resorting to S. 144 lightly 
and in violation of its terms and in the absence 
of any nuisance involving danger to health or 
Weorot a breach of the peace; interfering 
with the right of a newspaper and its editor 
to publish news and comments without any 
real need to take to such action, instead of 
resorting to other and appropriate sections of 
law to deal with the alleged offences; failing 
to establish a causal connection between the 
news and comments published by the peti- 
tioner in his newspaper and the alleged insub¬ 
ordination of subordinate officials, the alleged 
recrudescence of anti-social activity by com¬ 
munist and other turbulent elements, and the 
alleged creation of prejuffice in the minds of 

h * su P* rior . < ?? cers - agaInst toe officers attack¬ 
ed by the petitioner m his paper; the failure to 
hold an investigation and satisfy himself that 
the news and comments ‘offended against any 
existing law; and the passing of an ‘ex parte' 
order without any real urgency or justification. 
Merely annexing extracts from the vitriolic 
comments of the petitioner to the order under 
b. 144 will not cure these five grave defects. 

I shall now examine the reasons given in the 
Sab-Divisional Magistrate’s order in detail. 
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(3V The learned Sub-Divisional Magistrate 
has given ‘seven* main reasons for passing this 
order under S. 144 : (1) That the comments 
of the petitioner in his paper tend to make the 
officers attacked, namely, the D.S.P. Mr. Pinto, 
Special Dy. S. P. Mr. Palaniappan, Anti smug¬ 
gling Sub-Inspector. Mr. Narasiah, and others, 
depressed and apaiEetic in the discharge of 
iheir duties, instead of enthusiastic as before. 
This is no reason for passing an order under 
S. 144. There is no reason also why these offi¬ 
cers should take notice of the comments of 
this man in his weekly paper, of no great in¬ 
fluence or standing, and take them tc heart to 
such an extent as to get detailed and depres¬ 
sed and apathetic and unmindful of their 
duties, especially when the comments are alleg¬ 
ed to have been false and malicious and fabri¬ 
cated and of a most frivolous and vexatious 
nature. Besides. S. 144 is not intended to be 
used in the case of such depression ir. Govern¬ 
ment servants when there is no danger of a 
breach of the peace or of a nuisance involving 
danger to life or health, and when there was 
no obstruction, annoyance or injury to any of 
these officers when they were lawfully employ¬ 
ed in their duties. It was not alleged that this 
petitioner went to any of those officers while 
They were engaged in their legitimate duties 
and annoyed them by levelling such accusa¬ 
tions against them, or even sent his newsboys 
to them with the issues containing these com¬ 
ments of his in order to cause them annoyance, 
or that he asked his readers to obstruct, annoy 
or injure these officers in the course of their 
lawful employment, when, of course, an order 
under S. 144* could have been lawfully passed 
against him, ‘editor or no editor*, as that would 
certainly have led to a breach of the peace or 
to a nuisance involving a disturbance to the 
public tranquillity; (2) The superior officers of 
ihe officers attacked by this petitioner in his 
paper were said to be likely to become pre¬ 
judiced against those officers by reason of these 
comments. I cannot see how the superior offi¬ 
cers were likely to get prejudiced against the 
victims of these attacks, especially when the 
order itself says that the superior officers en¬ 
quired into the allegations in the comments 
and found them to be false and malicious. 
Further, it is not one of the legitimate uses 
of S. 144, Criminal P. C., even if these superior 
officers are likely to gulp down these wild com¬ 
ments as gospel truth and get prejudiced against 
the victims of these attacks; (3) It is said 
further that the subordinates of the D.S.P. 
Special Deputy S. P. etc., the officers attacked 
might become disgruntled, indisciplined and 
insubordinate by reading these comments and 
taking them to be true! I cannot see why these 
subordinates should become disgruntled and 
insubordinate or indisciplined by leading ^nat 
a constable was behaving better than tjie D.S.P., 
or Dv. S.P., and asking the D.S.P. and Dy. S.P. 
to learn a sense of duty from that constable. 
I do not consider that they will become s0 ; 
merely by reading these comments and without 
even enquiring into their truth or otherwise. 
1 think few subordinates will be influenced by 
such vitriolic ‘news and comments upon the 
officers in question. Nor can the fact, even if 
true be a reason for using S. 144, Criminal P L., 
for such a purpose against a newspaper when 
there is no danger to life or health or of a 
nuisance or a breach of the peace or of an an¬ 
noyance while discharging duty; (4) It is stated 
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that the Krishna district is in a disturbed state 
now, owing to Communist trouble, that it has 
not yet come to normal, and that the anti 
social elements, which were about to settle 
down, owing to the efficient working of the 
Special Police stall under the direct control 
of the District Superintendent of Police, were 
becoming ready to restart their activities should 
the police get depressed and relax on account 
of the comments upon themselves. This is an 
extraordinary statement. I do not think that 
the police officers care two hoots for this man’s-f 
comments. Nor is the alleged fact, even if true, 
a reason for using ‘S. 144, Criminal P. C.’, 
against a newspaper in the absence of the 
danger of a breach of the peace, etc. The parti¬ 
cular difficulty of a district must be met by 
adopting the proper procedure laid down by 
law, and by booKffig tBe alleged offender; 
under the appropriate sections, and not by 
using S. 144, Criminal P. C., for a purpose for 
which it was never iirtenaed. The ‘procedure’ 
is as important as the ‘booking of an offence'. 
Government officers cannot get a remedy not 
given to non-officials; (5) It is staled further 
in the order that hatred and disaffection is being 
created among the public against the Govern¬ 
ment servants in general, and some State offi¬ 
cials in particular, by reason of these comments 
in this weekly. 1 cannot bring myself to 
believe it. Tigers may create a panic among 
people, but rarely scorpions! Even if it is true, 
the remedy is to take appropriate proceedings. 
Prosecutions under the Penal Code and other 
substantive laws must be taken against in¬ 
dividuals committing such acts, and not an 
order under S. 144. Criminal P. C.. which can 
be applied only within the strict limits men- \ 
tioned there.; (6) The sixth reason given is t 
that Butchiah, in making these comments, was 
not actuated by any ‘public good or public 
benefit’, and was not acting in good faith, but 
was requesting favours from the Government 
officers concerned, and money payments from 
merchants, and that, when such favours were 
refused or such money payments were refused, 
he was attacking them by way of intimidation 
or blackmail. Even if that is so, the proper 
course is to put up Butchiah for attempted 
intimidation or blackmail or extortion or 
threatening Government servants, or others, 
under the Penal Code or any other appropriate 
section of law, but certainly not to pass 
order under S. 144, Criminal P. C., when there 
was no danger of a breach of the P eac ® 
nuisance as contemplated under that sect¬ 
or of annoyance to officers when lawfully em¬ 
ployed; (7) Finally, it was said that Buchiah 
was by his false and malicious comments, 
aiming to achieve ‘cheap popularity amongst 
the public’ in view of the forthcoming adult 
suffrage elections and was making such com¬ 
ments wildly and recklessly as the public are 
always excited by such comments and « 
persons making such comments £ be patnots _ 
and friends of the people No doubt, election 
times see wild and reckless allegations and 
counter allegations made. And of course, it 
true that there are persons in India who want 
to become popular with the public in view oi 
the forthcoming general elections on the ba 
of adult suffrage, and make all kinds of objec¬ 
tionable gestures, either by threatening to fast 
unto death, sometimes even for petty 
or by attacking Government servants or officers 
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of companies or corporations falsely, or by 
shouting offensive slogans or by creating a 
disturbance in Courts when being tried, or by 
•claiming to be friends of the poor and leading 
them on foolish hunger marches or looting of 
shops. All these evils exist not only in this coun¬ 
try and at this time but have existed to some 
extent in every country and at every time. Ex¬ 
treme caution is required in dealing with these 
symptoms of election fever and hysteria. Before 
using the provisions of S. 144 Crl. P. C. such 
-ague allegations, as aiming at cheap notoriety, 
./ill not do, and it must be proved that S. 144 
Crl. P. C. can be applied to this case within the 
strict limits prescribed in the section itself. The 
learned Advocate General quoted the instance 
of Lakshmikantam and his obscene news and 
comments on respectable people in his papers 
called the ‘Hindu Nesan and Cinema Thoothu,’ 
but he did not say that any order under S. 144 
Crl. P. C. was passed against Lakshmikantam 
or that it was upheld by any Court. That extreme 
example itself takes the ground away from 
under his feet in this case. Indeed, in any stable 
and orderly society, such wild attacks and out¬ 
bursts, even if false and malicious, will be allow¬ 
ed for the time being, and a long rope will be 
given to persons indulging in them, as the socie¬ 
ty is strong enough to book them in the end, and 
there is no need to short circuit such news and 
comments by illegal methods like passing an 
order under S. 144, Cr. P. C. against the news¬ 
papers and gag criticism even before it is made 
• known. Of course, S. 144 Crl. P. C. can be used 
leven against newspapers in proper cases of in- 
Icitements to breaches of the peace or to commit 
I nuisances, dangerous to life or health or to annoy 
{officers lawfully employed. But, in the present 
T ca .se. there was admittedly no incitement to com¬ 
mit a breach of the peace or to commit nuisances 
constituting a danger to life or health, or to annoy 
officers lawfully employed, in anything this man 
actually wrote. Mere “annoyance" caused to 
Government officials, when not actually employ¬ 
ed in their task, by reckless or defamatory at¬ 
tacks on them not involving a breach of the peace 
or danger to life or health will, in my opinion, 
not do for invoking the powers under S. 144. It 
is impossible even to guess what the petitioner 
would have written them in the threatened issue 
of the 15th. He has only gained cheap notoriety 
by the Sub Divisional Magistrate's passing on 
order agamst him' under S. 144 Crl. P. C., and 
preventing his publishing that much boosted 
continuation article”. I do not believe the hea¬ 
vens would have faUen if this boosted continua¬ 
tion article was allowed to be published, and he 
prosecuted later. 

.(4) In the interests of the purity of public ad- 

mmistration, and frank and free criticism of the 

activities of one and all, including Government 

servants, vested in all citizens and especially 

in the newspapers and their editors, I must set 

aside this order passed under S. 144 Crl. P. C„ 

““ it is in the circumstances disclosed, illegal 

-d passed without jurisdiction, and entirely 

misconceived to meet a situation like this 

though articles like these, if false and malicious, 

deserved to. bti booked in other and permissible 

ways. Admittedly, there was no danger of a dis- 

of P ublic tranquillity in this case, as 

fiJSg,. B ° mba y case, ‘Emperor v . Ganesh V asu- 

w7c ^lankar*. 55 Bom 322, where the order 

w« fu ld ,•? v abd finally only because there 

Hn!Sfnt llkellh 0 « 0 d *u 01 a ^urbance of public 
Tranquillity; nor is there any danger of an affray 
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in this case, as the police and other officers 
attacked are not likely to fight Bandi Buchiah 
in the public streets and create an affray; nor 
is there any danger to human life or health or 
safety involved in these attacks to Buchiah. 
Nor is there any real obstruction, annoyance or 
injury, to any officer, when lawfully employed 
in the discharge of his duty, by Bandi Buchiah. 
I would have certainly upheld the order under 
S. 144, Criminal P. C. if Bandi Buchiah had not 
merely published such news and comments, but 
had also gone and annoyed the officers when 
engaged in their lawful duties, or had asked the 
public to go and attack the District Superin¬ 
tendent of Police, and other officers or to resist 
or obstruct them in the searches, etc. I am not 
concerned here with the submission of Mr. Raja- 
gopalachariar, counsel for the petitioner, that 
actually the Madras Government itself has in¬ 
stituted enquiries against the Anti-smuggling 
Sub-Inspector Narasayya, and P. Ramakotayya, 
and that Bandi Buchiah’s attacks and comments 
are thus proved to have had a kemal of truth 
in them, and were not merely ‘false and mali¬ 
cious’ as the learned Sub Divisional Magistrate 
alleged in his order. 

(5) The order was also passed ‘ex parte’ with¬ 
out any proper enquiry or real urgency. There 
was, in my opinion, no need or justification for 
its being passed ‘ex parte’. I am not satisfied 
with the contention that Bandi Butchiah could 
not be found before the ‘ex parte’ order was 
passed, though he was diligently searched for. 
He strikes me as a person who would have wel¬ 
comed any chance for publicity and would have 
been only too willing to appear and support his 
statements, and who could have been found 
very easily if really searched for. Such per¬ 
sons rarely hide their lights under a bushel. 
Further there was no danger to public tran¬ 
quillity or human life or safety, to justify an 
urgent ‘ex parte’ order. The Sub Divisional 
Magistrate could have waited and heard this 
man before passing an ‘ex parte’ order under 
S. 144, Criminal P. C. against him and his news¬ 
paper. It may be that the newspaper ‘Mulukola’ 
may not be a first class newspaper following 
the high ethical codes of well established news¬ 
papers, like ‘The Hindu’, the ‘Statesman’, the 
‘Mail’, the ‘Indian Express’ etc., but even an 
obscure paper, like ‘Mulukola’, is entitled to the 
enjoyment of rights and privileges conferred on 
newspapers in general, just as even Harijans 
must have their rights, and not merely the 
upper classes. The phrase "it is the right of 
all newspapers equally" in the Full Bench deci¬ 
sion in ‘ILR (1942) Lah 510’ is significant. 

(6) I must add before closing that this peti¬ 
tion has been filed in this Court because the Dis¬ 
trict Magistrate of Krishna, admittedly said at a 
Press conference, on July 15th, 1951, that he 
fully agreed with this prohibitory order under 
S. 144, Criminal P. C. passed by the Sub Divi¬ 
sional Magistrate: that being so, the petitioner’s 
learned counsel said that he saw no use in 
putting in an application before the District 
Magistrate, Krishna. I may also add that three 
prosecutions for substantive offences have been 
launched against Bandi Butchiah regarding his 
allegations and comments in his newspaper, and 
are pending trial, and that he has also applied 
to this Court for the transfer of the cases out¬ 
side the Krishna District owing to the District 
Magistrate of Krishna having spoken at the 
Press Conference, as stated above, though he is 
willing to be tried by the Assistant Sessions 
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Judge, Vijayawada. Needless to say, such pro¬ 
secutions for substantive offences are the 
correct steps to take in such cases, and 
not orders under S. 144, Criminal Procedure 
Code. I may add that, as elections are approach¬ 
ing, such comments are likely to become more 
and more numerous, and that it is advisable for 
Magistrates to know what particular sections of 
law they should apply, and what not, to stop 
irresponsible or malicious or false criticisms. Of 
course, an item of a news or comment must be 
held to be false or malicious or irresponsible 
only after an enquiry including a questioning 
of the person making it, and getting his ex¬ 
planation for the news or comments and not 
merely ‘ex parte’ after hearing only the persons 
attacked, as in this case. It may be desirable 
for Parliament to amend S. 500, I. P. C. and 
make the offence of defamation punishable also 
with rigorous imprisonment if attacks of a very 
grievous nature, as here, are made against res¬ 
ponsible officials or non-officials and are found 
to be false, defamatory and contrary to the 
public interests and deserving of rigorous im¬ 
prisonment. At present only simple imprison¬ 
ment can be awarded for defamation, under 
S. 5U0. 1. P. C. and people can make any alle¬ 
gations, however grave or irresponsible and can, 
if convicted and sent to jail, peacefully eat the 
bread of idleness at public expense. 

(7) In the end, therefore, I set aside the order 
under S. 144, Criminal P. C., passed by the 
learned Sub-Divisional Magistrate of Vijaya¬ 
wada, as I consider that an order under S. 144, 
Criminal P. C. was not warranted or called 
for or justified in the circumstances proved in 
this case. 

C.R.K./D.H. Revision allowed. 
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Thirumalaisivamy Mudali, Appellant v. Pcriasami 
Mudali and another, Respondents. 

A. A. O. No. 346 of 1949. D/- 11-7-1951. 


Civil P. C. (190S) O. 41 R. 23 (Mad ) — Power to 
remand case — Conditions lor — No inherent poicer 
apart /rom O. 41 R. 23. 

It is open to the appellate Court to remand the 
case to the trial Court in the interests of justice 
only when it finds it necessary to reverse the decree 
for justifiable reasons on the materials placed be¬ 
fore it. AIR (36) 1949 Mad 394 and 1950-2 Mad L 
J 370 Rel. on. (Para 5) 

Where the order of remand is made not because 
the appellate Judge was of opinion that the deci¬ 
sion of the trial Court is wrong on merits and 
ouqht to be set aside and the interests of justice 
required that the suit should be re-heard, but be¬ 
cause it was his view that it was better to send the 
case back to the trial Court for the purpose of tak¬ 
ing full evidence as there was lacuna in the evidence 
with reference to a portion of the case for which 
there was no basis either in the pleadings or in 
evidence the order is wrong and illegal as not being 
permitted by O. 41 R. 23 Civil P. C. (Para 6) 
The appellate Court has no inherent powers to 
remand a case apart from the provisions of O. 41 
r 23 as amended in Madras. Even assuming that 
it lias such Inherent power it cannot be exercised 

arbitrarily. (Para 9) 

Anno: C. P. C., O. 41R.23 N.7, 10. 

S. Ramachandra Iyer, lor Appellant — A. Sun- 
daram Iyer, for Respondents. 


Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

( 05) 28 Mad 437: (15 Mad L J 236) (Pr io> 
(’22) 16 Mad L W 515: (AIR (8) 1921 Mad 716) 

4 n. ^ v 


C25) 48 Mad 713: (AIR (12) 1925 Mad 229) 


(Pr 9) 


(Pr 8) 

C48) 1948-2 Mad L J 413: (AIR (36) 1949 Mad 
394) (Prs 5, 7> 

( 50) 1950-2 Mad L J 370 (Prs 5, 7) 

JUDGMENT: This appeal is against the ordei? 
of the Subordinate Judge of Vellore remanding the 
case to the trial Court. The suit which has given 
rise to this appeal was instituted by the appellant 
herein for ejecting the respondents from the suit 
properties which were purchased by him at a Court 
auction sale on 7-12-1944. A few material facts may 
usefully be stated here: One Varadarajan filed O.S. 
No. 71 of 1927 in the Sub Court, Vellore for parti¬ 
tion of the family properties and for separate pos¬ 
session of his share against two persons Veerasami 
and Kaniappan. A preliminary decree was passed 
by the trial Court and in appeal against that decree 
a stay of final decree proceedings was obtained on 
condition that the judgment debtors should furnish 
security for a sum of Rs. 12000. In pursuance of 
that order the judgment-debtors, that is, Kaniappan 
and Veerasami furnished the suit properties as 
security in addition to a third party security. Ul¬ 
timately the appeal was dismissed and stay dis¬ 
solved. On taking accounts it was found that the 
judgment-debtors were liable to pay the decree- 
holder a sum of Rs. 25000 and a decree followed 
for this amount, besides the decree lor partition. 

In execution of this decree, the suit properties along 
with other properties were brought to sale and in 
the Court auction the appellant purchased pro¬ 
perties covered by lot No. 2 for a sum of Rs. 4500 
on 7-12-1944 and took delivery of those properties. ; 

(2) The present suit which has given rise to this 

appeal was instituted by the Court auction pur¬ 
chaser, i.e., the appellant herein on the allegation 
that subsequent to his taking possession of the suit 
properties the respondents herein trespassed on 
them. The main defence to the suit was that title 
to these properties vested in the defendants by virtue 
cf a sale deed dated 6-7-1932 from Kaniappan whose 
separate properties they were and that in any 
event the defendants perfected their title thereto by 
adverse possession. Rejecting the defence the trial 
Court decreed the suit. . 

(3) On appeal against this decree and judgment 
of the trial Court the learned Subordinate Judge 
remanded the case to the trial Court for the pur¬ 
pose of taking full evidence in the case. 

(4) In the words of the learned Subordinate 
Judge the reasons for the remand are: 

"There is no clear proof before me of the manner 
in which the suit properties came to be sold or 
the manner in which full satisfaction of the 
decree came to be entered. It has been mention¬ 
ed to me at the Bar that the surety’s son paid 
Rs. 12000 and got his properties released. If tna* 
is true, the entire amount secured under Ex. rs 
having been paid, the B schedule propei««i| 
should not have been sold and even if the me, 
had been held before the payment the sale snou q 
not have been confirmed. As there is lacuna 
the evidence with reference to this portion of Jjje 
case, in my opinion, it is better to send back tn 
case to the trial Court for the purpose of taking 
full evidence on this matter”. 

(5) The plaintiff who is aggrieved by this oraer 
has come up in appeal to this Court. Mr. Ra 
Chandra Iyer for the appellant contends in suppoj* 
of the appeal that the order of remand passed oy 
the lower appellate Court is illegal as it is conti a y 


1952 


Thirumalaiswamy v. Periasasii (Chandra Beddi J.) 


Madras 67 


to the provisions of Or. 41 R. 23 C. P. C. He argues 
the lower Court acted without jurisdiction in re¬ 
manding the case without coming to the conclusion 
that the decision of the trial Court is wrong and 
that it ought to be set aside. In support of his con¬ 
tention he relies upon two decisions of this Court 
reported in ‘Agneswaraswami Devastanam v. Govlnda 
Pandithan\ 1948-2 Mad L J 413 and ‘Ariangavu 
Pillai v. Nallamangai Ammal\ 1950-2 Mad L J 370. 
There seems to be considerable force in the argu¬ 
ment of Mr. Ramachandra Iyer. The power of an 
appellate Court to remand is contained in Or. 41 
23 as amended in Madras. 

"Where the Court from whose decree an appeal 
is preferred has disposed of the suit upon a pre¬ 
liminary point and the decree is reversed in ap¬ 
peal, or where the Appellate Court in reversing 
or setting aside the decree under appeal considers 
it necessary in the interests of justice to remand 
the case the Appellate Court may by order remand 
the case and may further direct what issue or 
issues shall be tried in the case so remanded and 
shall send copy of its judgment and order to the 
Court from whose decree the appeal is preferred, 
with directions to re-admit the suit under its 
original number in the register of civil suits, and 
proceed to determine the suit and the evidence, 
if any, recorded during the original trial shall, 
subject to all just exceptions, be evidence during 
the trial after remand". 

It is seen that this rule lays down the circum¬ 
stances under which an appellate Court can re¬ 
mand a case to the trial Court. So, to justify an 
order of remand, the conditions specified therein 
should be fulfilled. It is open to the appellate Court 
to remand the case to the trial Court in the interests 
of justice only when it finds it necessary to reverse 
the decree for justifiable reasons. 

(6) In the present case the order of remand is 
'made not because the Subordinate Judge, was of 
* opinion that the decision of the trial Court is wrong 
on merits and ought to be set aside and the interests 
of justice required that the suit should be re-heard 
but because it was his view that it was better to 
send the case back to the trial Court for the pur¬ 
pose of taking full evidence "as there is lacuna in 
the evidence with reference to this portion of the 
case". I do not think this is permissible under the 
provisions of Or. 41 R. 23 of the Civil Procedure 
Code. It may also be noted that there is no basis 
either in the pleadings or in evidence for the case 
which, the learned Judge thought required elucida¬ 
tion. The plea that a sale of the judgment-debtor’s 
property in enforcing the security could not be 
validly held after the third party surety had de¬ 
posited the amount of the security bond was de¬ 
posited was not put forward in the written state¬ 
ment, nor was any issue raised about it, nor any 
evidence bearing on that question let in. No at¬ 
tempt seems to have been made even in the lower 
appellate Court to put forward that contention and 
substantiate it. 

(7) In this context, two rulings of this Court 
were cited by Mr. Ramachandra Iyer for the ap¬ 
pellant. It has been laid down by Horwill J. both 
in Agneswaraswami Devastanam v. Govinda Pandi- 
uian , 1948-2 Mad L J 413 and ‘Ariangavu Pillai v. 
^NallMiangaiammar, 1950-2- M. L. J. 370 that the 


apart from the provisions of Or. 41 R. 23 C. P. C. 
and in support of this be has referred me to a 
decision of a Bench of*this Court reported in 
•Radhakrishna Rao v. Venkat Rao’, 48 Mad 713. 
There the question that arose for consideration was 
whether the order under appeal was made under 
O. 41 R. 23 C. P. C., or under S. 151 C. P. C. and 
whether the appeal was competent. The learned 
Judges held that no appeal lay against that order 
as it was one made under S. 151 C. P. C. 

(9) Another decision of this Court relied upon 
by Mr. Sundara Iyer is ‘Mohammad Maracayar v. 
Rangaswami Naidu’, 16 Mad L W 515 where Odgers 
J. observed that the power to remand inhered per¬ 
manently in an appellate Court though it ought to 
be very cautiously exercised. Mr. Ramachandra 
Iyer has invited my attention to cases which have 
taken a contrary view but* it is unnecessary for me 
to consider this question ahy further having regard 
to the Madras amendment to Or. 41 R. 23 C. P. C. 
I do not think that after this amendment it could 
be said that there is any residuary power in the 
Appellate Court to remand a case apart from the 
provisions of Or. 41 R. 23. In my view the inherent 
power of the Court to remand a case is embodied in 
Or. 41 R. 23 and that power is prescribed with cer¬ 
tain limits namely that the Court can remand 
a case in the interests of justice only when it comes 
to the conclusion that it is necessary to set aside 
the decree. It is well settled that d Court cannot; 
exercise inherent jurisdiction in any case for which) 
another procedure is laid down specifically in the 
Code. Assuming this contention of Mr. Sundara 
Iyer to be correct an appellate Court cannot exer¬ 
cise that inherent jurisdiction arbitrarily. For the 
aforesaid reasons the order of the lower appellate 
Court remanding the suit cannot be sustained. 

(10) Mr. Sundaram Iyer next attempted to sup¬ 
port the order of the lower Court on the ground 
that the consent of the advocate for the appellant 
herein was obtained for the course adopted by the 
lower appellate Court. He maintained that even 
if the lower appellate Court has violated the man¬ 
datory provisions of Or. 41 R. 23 C. P. C., still the 
consent of the parties would cure it as it cannot be 
said to be an order without jurisdiction but that 
at the worst it is only an illegality. In support of 
the contention that the order of remand though 
illegal can be cured by the consent of the parties 
he relied on the ‘Manager of the Court of Wards, 
Kalahasti Estate v. Ramasami Reddi\ 28 Mad 437. 

It is not necessary for me to go into this question 
in view of the fact that the learned Judge does 
not purport to act on the consent of the parties. 
As I have already stated the learned Judge thought 
that as there was a lacuna, in the case In the in¬ 
terests of justice the case should be remanded to 
tne trial Court for the purpose of taking full evi- 

xi?* nc , e *? n matt€r * these circumstances I 
think the order of the lower Court remanding the 
case to the trial Court must be set aside. But it 
does not preclude the defendant-respondent herein 
from applying for such amendment of the written 
statement as he thinks necessary which will be 
the lower appellate Court on the 
merits of that application. The order of the lower 
appellate court is set aside and A. S. No. 46 of 1948 
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urt only when it finds it necessary to set aside 
tne decree on the material placed before it I ex- 

fflg* a F eemen t with the view taken by the 
learned Judge in both the decisions, it follows 
tnat an order of remand made without coming to 
*£ at ^ decision of the trial Cout 
tSBSS * Illegal and has to be set aside. 

? e leamed “unsel for the 
an appellate Court has 
got inherent Jurisdiction to remand a case even 
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posal on the merits. Having regard to the circum¬ 
stances of the case I direct each party to bear his 
own costs. 


C.R.K./K.S. 


Order set aside. 
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Sri Sri Sri Krishna Chandra Gajapathi 
Narayana Deo — Appellant v. Pragada Rama - 
murthy Paniulu and others — Respondents. 

Appeal No. 278 of 1914, D/ 23 4 1951. 

Madras Survey and Boundaries Act (VIII [8) of 
1923) Ss 13 14—Determination of boundary when 
afiects title to land. 

The question a9 to whether the determination of the 
boundary of a village (whether a boundary dispute exist3 
or rot) unicr S. 13, Mudras Survey and Boundaries Act 
of 1923 affects title to a piece of laid lying within the 
said boundary depends very much on the nature of the 
claim to that land and the questions that fill for deci- 
sion before the survey officer. For instance, if the claim 
to a particular piece of land is itself based on the ground 
that it lies in a particular village belonging to one of the 
parties and the survey officer while determining the 
boundary holds that the plot lies in the adjacent village, 
suoh determination of the boundary unless set B6ide by 
A6uitunderS 14 of that Act, undoubtedly concludes 
title iD respect of that plot. But where the rival claim 
regarding title to a plot ba3 nothing to do with the ques¬ 
tion as to whether the plot lie3 within the boundary of 
one village or of the a Ijaceut village, tbe determination 
of the boundary under 6. 13 doe3 not affect title. A. I. R. 
(38) 1951 Orissa* 268, Foil ; A. I. R. (30) 1943 Mad. 420 
and A. I. li. (30) 1943 Mad. 727, Rtf. [Para 4] 

(Note.— Thi3 was not a case of.a general survey of all 
lands witbin a district or other specified division that 
was ordored by the Government. The notification pur¬ 
ported to be uuder S. 17 (a) of tbe Aot; that is to say, it 
was a suivey of a portion of an estate made on the ap- 
plication in writing of the proprietor of such estate. 
There was no question of the survey of any boundary 
between any village or villages of the estate and villages 
not forming part of the estate.) [Para 3] 

L, S. Veeraraghava Aujar — for Appellant] C. V. 
Dhikslitalu-fcr Respondent. 

Cases referred to: — 

lArranged in order of Courts, and in the Courts chrono¬ 
logically. L st of foreign cases referred to comes after the 
Indian Cases.) 

(’43) A. I. R. (30) 1913 Mad. 420 : 1943 Mad. W. N. 10G : 

(210 Ind. Cae. 262) [Pr. 3] 

(’48) A. I. R (30) 1943 Mad. 727 : 1943 2 Mad. L. Jour. 

311: (211 Ind. Cas 124) [Pr. 3] 

(’19) I. L R. (1919) 1 Cut. 165: (A.LR. (38) 1951 Orissa 
268 ) [Pr. 4] 

Rajamannar C. J. — The appeal was heard 
fully by Panchapagesa Sa3tri J. who recorded 
his findings on the several questions of fact which 
were necessary for dispostl of the appeal and the 
memorandum of objections. He however thought 
it was desirable that the appeal should be finally 
disposed of by a Division Bench, because there 
were conflicting decisions of singlo Judges of this 
Court on a question of law which was very 
material for the disposal of the appeal. The ap. 
peil and the memorandum of cross objections 
have therefore been placed before this Bench for 
final disposal. Before us counsel very properly did 
not attack the correctness of the findings of fact 
arrived at by the learned Judge on a discussion 
of the relevant evidence relating to them. The 
arguments were confined to the question of law 
which arises in the following circumstances. The 
plaintiff (the appellant) is the Maharajah of Par- 
lakimedi. Thocontesting defondants are Inamdars 


who have been held to be entitled to an inam of 
the extent of 451 acres 94 cents in the village of 
Maradikottah. On 24-1-1933, Government issued 
a notification in exeroise of the powers conferred 
on them by s. 17 (a), Madras Survey and Bounda¬ 
ries Aot of 1923 directing the survey of certain 
unsurveyed plots in villages specified in the list 
set out in the notification which were part of the 
estate of Parlakimedi. The Government also direct, 
ed under S. 164 (l), Madras Estates Land Act, the y 
preparation of a record of rights for the same. In 
continuation of this notification, another notifi¬ 
cation was issued (Ex. p. 22) on 1-3 1983 intimat¬ 
ing that the survey operations of the unreserved 
waste blocks in certain villages in the estate 
would commence in the month of March 1933. 
The notification contained the following further 
provision, 

Every person claiming to be Interested in such lands as 
regietored holder or otherwise should attend either in 
person or by agent at the time and place specified and from 
time to time thereafter when called upon for the purpose 
of pointing out boundaries and suppling information in 
connection therewith.” 

Euddaba was one of the villages mentioned in the 
notification. It is common ground that areas com¬ 
prised in certain block numbers originally forming 
part of the village of Maradikottah which adjoined 
the village of Kuddaba were included in and 
surveyed as part of the village of Kuddaba, ad¬ 
mittedly a village in the estate. Maradikotta was 
itself an unenfranchised inam village within the 
ambit of Parlakimedi estate, but certainly not ) 
forming part of the estate. The block numbers 
which were eo included in Kuddaba, though they 
were according to the block survey surveyed as 
within the geographical limits of Maradikotta, 
were Nos. 66, 68, 72, 73, 74, 78. 79, 81 and 88. On 
15-8-1936, there was a notification under S. .18, 
Madras Survey and Boundaries Act of 1923 giving 
notice that the survey of the jeroyati blocks in 
the villages of the Parlakimedi estate mentioned 
in the notification was completed. It is useful to 
set out the exact language of the notice whioh 

follows the language of Ss. 13 and 14 of the Aot, 

“1. Notice is hereby given under 9. 13, Madras Survey 
and Boundaries Act, VIII [8) of 1923, that the survey of 
jerayati block in tho undermentioned villages of the 
Parlakimedi estate, Parlakimedi taluk is now complete. 

2. Unless the survey hereby notified is modified by a 
decree of a oivil Court under the provisions of 8. 14 of the 
same Act, the record of the survey shall be conclusive 
proof that the boundaries determined and recorded there¬ 
in, have been correctly determined and recorded.” 

Kuddaba is one of the villages mentioned. 

[2] The Inamdars did not file any suit such as 
is contemplated under S. 14 of the Act. They^ 
however, filed a petition before the Speoial Re¬ 
venue Officer who was conducting the record of 
rights operations pointing out the mistakes whioh 
bad occurred and claiming the lands which had 
been surveyed as part of the village of Kuldaba 
to be really included in their inam. The Special 
Revenue officer after comparison of the old sur¬ 
vey plans and the new plans arrived at the con- 
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olusion that except the lands covered by blook 
Mo. 74 whioh was bill poromboke and block 
Mo. 88 whioh was a village Bite, the other blocks, 
namely, Nos 66, 67, 68, 72, 79, 80 and 81 were in¬ 
cluded in the inam and therefore the corresponding 
survey numbers should be registered as agraha- 
ram lands in the Maradikota Agraharam. The 
plaintiff appellant filed a revision petition to 
the Board of Revenue against this order of the 
apupeoial officer, but the Board saw no reason to 
interfere with this order. One of the points raised 
in the revision petition filed on behalf of the res- 
ponients was whether tbe special revenue officer 
was competent to ohange the tenure of the lands 
from estate jeryoti to inam when once the bound¬ 
aries ani classification of the two classes of land 
had been finalh determined under s. 13, Madras 
Survey and Boundaries Act. On this point the 
Board observed that survey deoides only the 
bouniarie9 between two parcels of land and that 
it was not final on the question of the title to or 
the tenure of the lands. They held therefore 
that the special Revenue officer had jurisdiction 
to modify the determination made at the survey 
regarding the tenure of the lands This order 
was passed on 21 6-1941 and on 7 4-1942 the Raja 
filed the suit out of which the appeal arises for 
a declaration that the suit lands and hill des¬ 
cribed in the sohedule are not inam lands form, 
ing part of the Agraharam of Maradibottah but 
were the jeroyti lands and hill forming part of 

* the estate village of Kuddaba. 

[8] The deoision of the q lestion which falls to 
be considered turns on a construction of Ss. 13 
and 14, Madras Survey and Boundaries Act, vm 
[8l of i923, and the effect of the provisions of 
those sections. Before we deal with them we 
think it is neoessary to point out one faot which 
shows the nature of the survey whioh was direct, 
ed by the Government. It was not a general 
survey of all lands within a distriot or other speoi- 
fied division that was ordered by the Government. 
The notification already referred to purported to 
be under S. 17 (a) of the Act; that is to say, it 
was a survey of a portion of an estate made on 
the application in writing of the proprietor of 
Buch estate. There was no question of the survey 
of any boundary between any village or villages 
of the estate and villages not forming part of the 
estate. Seotion 5 of the Aot specifically provides 
for such survey. It says: 

‘Tho Provincial Government or subject to the con- 
hoi o. tbe Provincial Government, any officer or autho- 

> my to whom th e power may be delegated by it may bv 

notification order a survey of tnj Government laud or 
ol anj boundary of such laod or of the boundary forming 
the oimmon limit or Government land and land that is 
not Government land.” 

Ifc is, therefore, dear that the determination of 
boundaries in the survey could only be of bound- 
Wies within the villages specified like for in- 
stance, between different holdings and parcels of 
land -within them. There was no question of 


determination of the boundary for instance, bet- 
ween Kuddaba and Maradikota. This faot will 
have a material bearing in discussing the effeot 
of the two material sections to which wo shall 
immediately refer. These sections run as follows; 

"18. When the survey of any land or boundary whioh 
has been nofched under S. 6 has been completed in 
accordance with the orderB passed under S. 9, 10 or 11, 
the survey officer shall notify tbe fact in the District 
Gazette and a copy of aoch notification shall bo posted 
in the village ohavadi, if any, of the villago to which the 
survey relates; unless the survey bo notified is modified 
by a decree of a civil Court under the provisions of 8.14, 
the record of tho aurvey shall be conclusive proof that 
the boundaries determined and reoorded thtr*in have 
been correctly determined and recorded. 

14. Any person deeming himself aggrieved by the 
determination of any boundary under S. 9, 10, or 11 
may, subject to the provisions of parts 11 and III, 
Limitation Aot, 1909, institute a suit within three years 
from the date of the notification undor 8.13 to set aside 
or modify the said determination and the survey shall, if 
necessary, be altered in accordance with tbe final decree 
in the suit and the alteration, if any, shall be noted in 
the record. 11 

There are only two reported decisions of this 
Court dealing with these seotions. There are other 
decisions dealing with the previous Sarvey and 
Boundaries Aot of 1897 wherein the correspond- 
ing provisions are materially different. In JSaga- 
rainam Pillai v. Guruswami Pulat , A. I. R. 
(30) 1943 Mad. 727=1943 2. M. L. J. 811, Byers J. 
took the view that Ss. 13 and 14 cannot have the 
effeot of giving any jurisdiction to the survey 
officer to determine a question of title. The pro¬ 
ceedings under the Survey and Boundaries Act 
are concerned really with the survey and boun. 
dary and any question of title cannot be decided 
by the Survey officer under the provisions of that 
Aot. In Ponnuswami v. Muriappa Servai, A. l. R. 
(30) 1943 Mad 420 : 1948 M. W N. )06, Abdur Rah¬ 
man J. came to a conclusion which cannot be said to 
completely differ from the view expressed by Byers 
J. though prima fade the impression left on us is 
that he was taking quite a different view. Abdur 
Rahman J. points oat that there may be casts 
when a deoision of a Survey officer in a boundary 
dispute may have the effeot of affeoting title. 
Where as a result of the Survey officer’s order the 
limit of a person’s boundary has been determined 
and.recorded the question of title to the area 
falling within that .boundary must according to 
the learned Judge be held to have been equally 
determined as being implicit in that order. In 
suoh cases, at the expiry of the period described 
in S. 14 of the Act the survey nld become con- 
elusive under s. 18 with ue result that there may 
be an adverse effeot on the title of tbe property 
where land has been wrongly inoluded within the 
boundary of the property of another person. But 
even the learned Judge recognised that there may 
be oases in which the dispute may not really relate 
to the boundary and in suoh ca^ea it cannot be 
said that the order paseed by the survey officer 
would become final on a quest on of title whioh 
might incidentally be raised. He observed: 
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“It may be that if the dispute merely related to the 
title of the plot iii dispute as distinguished from a dispute 
as to its boundary, the order passed by the survey officer 
would cot have become final”. 

We agree with Abdur Rahman J. that there may 
be a case in which the result of a boundary fixed 
by the survey officer becoming conclusive under 
8. 13 of the Act may have an indirect effeoo on 
the title to an'area covered by the boundary. To 
take a concrete example, if adjacent eurvey 
numbers, eay l and 2, belong to two persons A 
and B and either after dispute or without any 
dispute the survey officer proceeds to fix the 
boundary betwe^ these two 6urvey numbers 1 
and 2 and on doing so, he marks the boundary in 
such a way as to include a portion of what is 
really survey no. 2 as a part of survey No. l, it 
may l>e that afeer the lapse of the period specified 
in s. 14 of the Act B the owner of the survey 
No. 2 would bo precluded from challenging the 
correctness of the boundary and would virtually 
lose his title to that part of the survey number 
belonging to him which had been wrongly includ¬ 
ed in survey No. l on account of the wrong boun¬ 
dary fixed by the survey officer. It is obvious, 
however, that strictly speaking, this is not because 
the survey officer has any jurisdiction to determine 
a question of title. It is the indirect result of the 
fixing of the boundary. 

[ 4 ] In our opinion, a correot construction of 
these two sections was placed by the learned 
Judges of Orissa High Court in Erishnachandra 
v. Rokkam Venkatappa Rao Dora , 1 . L. R (1949) 

1 Cut. 165. The learned Judges there held that, 

‘The question as to whether the determination cf the 

1 boundary of a village (whether a boundary dispute exists 
or not) under S. 13 of the Madras Survey and Bcundaries 
Act of 1923 will affect title to a piece of loud lying within 
the said bouudary would depend very much on the nature 
of the cluim to that laud and the questions that fell for 
decision before the survey officer, l or instance, if the 
claim to a particular piece of land is itself based on the 
ground that it lies in a particular village belonging to one 
of the parties and the survey officer while determining 
the boundary holds that the plot lies in the adjacent 
[village, tuch determination of the boundary unless set 
inside by a suit order S. 14 of that Act, would undoub'ed- 
ly conclude title in respect of that plot. But where the 
rival claim regarding title to a plot has nothing to do 
with the question as to whether tLe plot lies within the 
boundary of one village or of the a jjacett village, how 
can it bo said that the determination of the boundary 
under S. 13 would aflect title?’ 1 

We agree with respeot with these observations. In 
the present case, it is obvious that tbo survey 
officer was not concerned with fixing the boundary 
between the villages of Kuddaba and Maradikota. 
As we have already pointed out earlier in this 
judgment there was only a limited survey of the 
unsurveyed blocks of the villages in the estate. 
There was no notification under s. 5 of the Act 
which must be invoked for directing a survey 
between estate villages and villages not forming 
part of the estata. Maradikota, as admitted by the 
plaintiff himself in his plaint, is an enfranchised 
inam village and thou J: it may be within the 
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geographical ambit of Parlakimedi zamindari, it 
must bs deemed to be a non-estate land for the 
purpose of the Madrae Survey and Boundaries 
Act. There wa3, therefore, no question of any 
boundary between the two villages. There is no 
question cf any survey of Maradikota village 
itself. In such circumstances, it cannot beheld 
that any order of the survey officer can affeot the 
rights of the defendants in the case. The real 
question,* as pointed out by the learned Judge, f 
Panchapagesa Sastri J. is whether the particular 
extents of land form pari of the inam of the defen¬ 
dants or are they part cf the jeroyati lands of the 
zamindar. If the finding which we accept is that 
these extents form part of the defendants' inam, 
it really dce9 not matter to the defendants 
whether the lands are shown in any survey as 
lying within one village or the other village. We 
agree with the learned Judge that the plaintiff 
cannot rely upon the provisions of Ss. 13 and 14 
of the Survey and Boundaries Act in support of 
his olaim to the properties which have now been 
found to belong to the defendants. 

[ 5 ] The appeal is therefore dismissed with 
C09ts. Accepting the finding arrived at by the 
learned Judge which was the same as that arriv¬ 
ed at by the trial Judge, we dismiss the memo, 
randum of objections also with costs. 

C.R.E /V.S.D. Appeal and memo, of objec - 

tions dismissed . 
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Satyanarayana Rao and Baghava Rao JJ. 

The Commissioner of Income-tax , Madras — 
Applicant v. S. Rm. Sathappa Chettiar , Pollachi 
— Respondent. 

Case Referred No. 22 of 1918, D/- 2-4 1951. 

Income tax Act (1922), S. 12—Amount received as 
compensation for use of machinery whether is income 
falling under S. 12. 

J, the asseseee, and B entered into a partnership to 
erect and establish a spinning mill at Pollaohi. A build- 
ing was erected at tho expenso of A t and B purchased 
machinery for installing it in the factory which was 
then under construction. After the factory was construc¬ 
ted, it became difficult for the partners to start the 
business as they could not get supply for electrioity. B 
thereafter took part of maohinery to the Somasundaram 
Mills at Coimbatore with whioh he was connected and 
utilised this machinery for the purpose of the business 
of that mill. The rest of the machinery was lying unused 
at Pollachi. As no business could be carried on by tho 
partners, they wanted to settle their disputes and differ¬ 
ences regarding the ownership of the machinery and also 
the right of the assessec to compensation for the use of 
the machinery by B in tho Somaanndaram Mills. Both 
the parties entered into a inuchilika whereunder they ^ 
referred their disputes to a single arbitrator. In due 
course tho arbitrator passed hia award under whioh 
Soroaeundaram Mills Ltd. was to get the exclusive owner¬ 
ship in the entire property of the partnership, viz. the 
building and the machinery on condition of the mule 
paying to .4 a sum of Rs. 75 000 towards his share of the 
value of the properties. The award also further provided 
that A ehould receive from Somasundaram Mills Ltd. a 
sum of Rs. 75,000 in full settlement of bis claims for 
compensation for the use of the machinery by the Soma- 
sandaram Mills Ltd. Coimbatore. This amount was 
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Tcoeived from Somaiundaram Mills by the assesses dar¬ 
ing the aooouating year. The question was whether the 
fiamof B9.75000 reoeived by A from Somasundaram 
Mills Ltd. as compensation for the use of the machinery 
by Somasundaram Mills was income assessable to 
income-tax under the provisions of the Income tax Act. 

Held, whether the relationship between A and B was 
•that of co owners or oo partners, it m*de no difference so 
long as B utilised the asset belonging to them in 
oommon to earn profits by allowing its usor by Soma- 
sundaram Mills ; that the amount received by A was 
v ilnoome and not merely a casual re:eipt and as the claim 
\»f A was not one for damages for retention of the 
maohinery by the Somasundaram Mills but his claim 
was for compensation for the use of the machinery, the 
amount of Rs. 75,000 was to be treated as income from 
profits derived by A from other souroes under S. 12 and 
therefore liable to inoome-tax A.I.R. (19) 1932 P. C 138 
andA.I.R (17)1930 Oal. 625 (P.B.), Disting [Paras 2, 3] 

Anno. I. T. Aot. S. 12, N. 2. 

0, S, Rama Rao Sahib—for Applicant; M . Sublaraya 
Ayyar —for respondent. 

Cases referred to: — 

(Arrange! in order of Courts, and in the Courts 
chronologically. List of foreign oases referred to comes 
after the Indian Cases). 

(•80) 57 Oal. 1330 : (A. I. R. (17) 1930 Cal. 625 F. B ) 

[Pr. 3] 

(’32) 59 Oal. 1313 ; (A. I. R. (19) 1932 P. 0.133). [Pr. 3) 

Satyanarayana Rao J. — Under s. 66 (i), 
Income-tax Act, at the instance of the Commis¬ 
sioner of Income-tax, the Income tax Appellate 
Tribunal has referred to us the following ques¬ 
tion : 

"Whether on the faots and in the circumstances of 
-the case, the sum of Rs. 75,000 received by the respon¬ 
dent from the Somasundaram Mills Ltd., in pursuance 
* Of Para. 5 of the Arbitrator's award, dated 9-7-1918, in 
full settlement of all his claim for compensation for the 
nee of machinery, was income liable to inoomo-tax?" 

[ 2 ] The assessee, .S. Rm. Sathappa Chettiar, 
and another one P. S. Sathappa Chettiar, entered 
into a partnership to erect and establish a spinn¬ 
ing mill at Pollaohi. A building was ereoted, it 
[is stated, at the expense of the assesseo, and 
P. S. Sathappa Chettiar, the other partner, pur¬ 
chased machinery of the value of Bs. 79,155 for 
installing it in the factory which was then under 
bonstrnotion. The machinery seems to have been 
imported by the year 1941, P. 8. Sathappa Chet- 
tiar was connected with a mill known as the 
Somasundaram Mills Ltd., Coimbatore. After the 
factory was constructed, it beoame difficult for 
the partners to start the business as they could 
not get supply of electricity. P. S. Sathappa 
Ghettiar thereafter took machinery of the value 
of ^ Rs. 65,817 to the Somasundaram Mills at 
Coimbatore and utilised this maohinery for the 
purpose of the business of that mill. The rest of 
he machinery was lying unused at Pollaohi. As 
no business could be carried on by tbe partners, 
hey presumably wanted to settle their disputes 
and differences regarding the ownership of the 
aohinery and also tbe right of the assessee to 
Jcompensation for the use of the maohinery by 
S & Sathappa Ghettiar in the Somasundaram 
flfills. Both the parties entered into a muohilika 
whereunder they referred their disputes to a 
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single arbitrator. In due course the arbitrator 
passed his award dated 9-7-1943. By this award 
Somasundaram Mills Ltd., was to get the exclu¬ 
sive ownership in the entire property of the 
partnership, viz., the building and the machinery 
on condition of the mills paying to the assessee 
a sum of Rs. 75,000 towards his share of the value 
of the properties. The award also further pro. 
vided that the assessee should receive from 
Somasundaram Mills Ltd. a sum of Rs. 75,000 in 
full settlement of his claims for compensation for 
the use of the machinery by the Somasundaram 
Mills Ltd. Coimbatore. This amount was received 
from Somasundaran Mills by the assessee during 
the accounting year ending 12-4-1944. The Income- 
tax Officer, during the assessment year 1944-45, 
levied tax on this sum also as part of the income 
of the assessee but exonerated the assessee from 
liability to pay tax on the sum of Rs. 75,000 re¬ 
oeived by him as value of his share of the pro¬ 
perties on the ground that it was capital and nob 
income. The decision of the Inoome-tax Officer 
was upheld on appeal by the Appellate Assistant 
Oommissioner but was reversed by the Appellate 
Tribunal. The simple question for consideration, 
therefore, is whether the sum of Rs. 75,000 re 
ceived by the assessee from Somasundaram Mills 
Ltd. as compeneation for the use of the machinery 
by Somasundaram Mills is income assessable to 
inoome-tax under the provisions of the Indian 
Inoome-tax Act. 

[3] It would be seen that fchis amount was 
directed to be paid by Somasundaram Mills by 
the arbitrator as part of the assessee's share of 
profits to which he was entitled by reason of the 
use of the machinery by the mills. The Appellate 
Tribunal reversed the decision of the department 
on the sole ground that this amount was not 
obtained by the assessee during the course of the 
business of the partnership as the partnership 
did not at all, at any time, o*rry on any business, 
and presumably on the footing that his olaim to 
impose the tax could bo sustained only if this 
amount was obtained by the assessee as profits 
during the course of the partnership business. 
Even it the partnership did not start and oarry on 
its business, this amount may be treated as and 
would legitimately be income from profits derived 
by the assessee from other sources under S. 12, 
Income tax Aot. Whether the relationship bet¬ 
ween the assessee and P. S. Sathappa Chettiar 
was that of co-owners or co-partners, it makes 
no difference so long as the other partner P. S. 
Sathappa utilised the asset belonging to them in 
common to earn profits by allowing its user by 
Somasundaram Mills. He is liable to acoount to 
the other partner, the assessee to the extent of 
his share of profits earned by him by utilising a 
partnership asset or an asset whioh they owned 
in oommon. The argument whioh was strongly 
pressed on behalf of the assessee by Mr. fc'ub- 
baraya Ayyar is that this amount really re- 
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presents the value of the property which was paid 
to the assessee to make up depreciation in its value. 
That is not the basis however on which the award 
proceeded and we are not able to had in the whole 
course of these proceedings any justification in 
support of that view. It is definitely stated both 
in tlie reference to the Arbitrator and in the award 
that the claim made by the assessee was that he 
was entitled to compensation for the use of the 
machinery by Somasundaram Mills. This conten¬ 
tion of his was upheld and Somasundaram Mills 
was directed to pay to the assessee this sum of 
Rs. 75,000, which represents compensation for the 
use of the machinery not merely in the year of 
account but also for a period prior to it. The 
decision in ‘In re N. S. Munay\ 57 Cal. 1330_doe$ 
not at ah support the argument of the “learned 
counsel for the assessee, as in that case the claim 
made by the assessee Was that he was entitled to 
& quarter share in the partnership and in full set¬ 
tlement of his claim a sum of Rs. 60,000 was paid. 
It was pointed out at p. 1333 that this sum of Rs. 
GO,000 really represented the assessee's share in the 
capital of the business and that therefore it was 
not liable to tax as it was not income. The deci¬ 
sion of the Judicial Committee in 'Commissioner 
of Income-tax, Bengal v. Shaw, Wallace and Co., 59 
Cal 1343 was concerned with the question whether 
the amount of compensation paid to the agent was 
income" or not and the answer given was that 
it was not as there was no definite source from 
which it would be said that money paid accrued 
as income within the meaning of tlie Indian In¬ 
come-tax Act. In the present case, however, the 
profits arose and accrued by the utilisation of the 
machinery by the Somasundaram Mills during a 
period of more than one year, it cannot be serious¬ 
ly contended therefore that the amount received 
by the assessee is not income; nor can it be con¬ 
tended that it is merely a casual receipt not taxable 
under the provisions of the Indian Income-tax 
Act. It may also be pointed out that the 
claim of the assessee was not one for damages for 
retention of the machinery by the Somasundaram 
Mills but his claim was for compensation for the 
use of the machinery. The view taken therefore by 
the Appellate Tribunal, in our opinion, is erroneous 
and the answer to the question referred to us must 
be in the affirmative and against the assessee. As 
the Commissioner of Income-tax has succeeded, the 
respondent must pay him a sum of Rs. 250 as costs. 
C.R.K.fV.S.B. Answer against assessee. 
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PANCHAPAKESA AYYAR J. 

In re Mariyala Venkateswara Rio, Petitioner. 

Criminal Revision Case No. 1370 of 1950 and 
Criminal Revn. Petn. No. 1296 of 1950, D/- 29-8- 
1951. 

Sales Tax — Madras General Sales Tax Act 
(9 (IX) of 1939) Ss. 14 (2) and 15 (c) — Power 
to inspect registers, goods etc. 1 at all reasonable 
limes* — Inspection on holiday — Legality — 
Madras General Sales Tax Rules , R. 24. 

Section 14 (2), Madras General Sales Tax Act 
must be construed strictly. Under S. 14 (2) the 
Assistant Commercial Tax Officer is only em¬ 
powered to inspect the accounts and registers 
maintained by dealers in the ordinary course of 
their business, and also the goods in their pos¬ 
session, and their offices and shops etc., 1 at all 
reasonable times ’ but he is not empowered to 
compel the production of private papers and 
cash. The dealer is not however , bound to allow 
any inspection of his goods or accounts or regis¬ 
ters during lunch hour or on a closed holiday. 
The use of the phrase ‘at all reasonable times * 
in S. 14 (2) is significant. (Prs 6, 7) 


It is highly objectionable for officers , like the 
Assistant Commercial Tax Officer, to prepare 
statements themselves and request for signatures 
from the parties whom they want to charge- 
sheet later on relying on such statements as evi¬ 
dence. Even Magistrates authorised to record 
confessions have to observe many formalities 
and administer many warnings and have to re¬ 
cord what the party states and cannot prepare 
statements themselves and ask the parties to 
sign them. R. 24 of the Madras General Sales 
Tax Rules which empowers an officer to sumy 
mon persons to give evidence before him do nor 
confer any such power. (Para 5) 

Where a dealer allowed the A. C. T. O. to in¬ 
spect his registers accounts and goods on a holi¬ 
day but refused to show certain private papers 
gpd cash and also refused to sign an incrimina¬ 
ting statement written by the officer. 

Held that the dealer had committed no offence 
under S. 15 (c) of the Act. (Pr S) 

K. S. Jayarama Iyer t for C. K. Venkatanara- 
simham, for Petitioner; The Assistant Public 
Prosecutor, for The State. 

ORDER: This is a petition by one Miriyala 
Venkateswara Rao against his conviction, under 
S. 15. (c) of the Madras General Sales tax Act, 
by the Additional First Class Magistrate, Ganna- 
varam at Vijayawada, and sentence of fine of 
Rs. 50, for alleged prevention or obstruction of 
the Assistant Commercial Tax Officer, Nuzvid, 
from checking his registers and goods under S. 

14 (2) of the Madras General Sales-tax Act. 

(2) The facts are briefly these: On 13-1-1950, 
a Friday and admittedly a shop-closing day for 
the petitioner’s shop, under the Shops and Esta¬ 
blishments Act, the petitioner was said to have 
sold a shawl (not controlled article) for Rs. 22- 
5-6 to P. W. 4 and refused to give him a bill. * 
Thereupon, at the instigation of P. W. 2, an 
enemy of the petitioner, P. W. 4 gave a report. 
Ex. P-1, to the Assistant Commercial Tax Officer, 
Nuzvid. On receipt of the report, P. W. 1 went 
to the shop of the petitioner at about 2-30 p.m. 
‘that very day* with a view to examine the 
accounts and registers maintained by the peti¬ 
tioner and verify his cash and stock, presumably 
under S. 14 (2) of the Madras General Sales 
Tax Act and in order to see if the petitioner 
was evading any sales tax by not entering this 
sale in his bills, book and other accounts, day 
book and ledger. The petitioner placed his bill 
books before the Assistant Commercial Tax 
Officer for scrutiny. P. W. 1 perused them and 
initialled in them. When asked to produce the 
cash for the sales made that day (P. W. 1 ad¬ 
mitted that money was not ‘goods’ which could 
be inspected by him), the petitioner stated that 
there were no sales that day, as it was a ‘holi¬ 
day’. Then the petitioner took out some cur¬ 
rency notes and red papers from a small wooden 
box ‘by the side of the cash box* (it will be 
noted that he did ‘not* take them from the cash 
box) and put them in his pocket. The Assist¬ 
ant Commercial Tax Officer demanded the pro- y 
duct ion of those papers, and cash, but the peti¬ 
tioner said that they related to his ‘personal 
matters* and private atfairs, and had nothing 
to do with the business, and refused to produce 
them. The Assistant Commercial Tax Officers 
repeated requests to the petitioner to produce 
them were in vain. So, P. W. 1 said that he 
wrote in one of the shop books that the peti¬ 
tioner refused to produce the cash and some 
papers which he had removed from the wooden 
box. He then wrote out himself a statement. 
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Ex. P. 2, narrating that the petitioner took out 
some money and notes from a small box and 
put them in his pocket as they related to pro¬ 
missory notes and miscellaneous accounts of his. 
P. W. 1 gave Ex. P. 2 to the petitioner for 
signing. The petitioner refused to sign that 
statement in spite of repeated requests by P. W. 
1 to him to do so. At that time P. W. 2, with 
whom the petitioner had enmity and misunder¬ 
standings, went there and suggested to the As¬ 
sistant Commercial Tax Officer to search the 
pocket of the petitioner and seize the papers and 
“ cash for verification, but the Assistant Com¬ 
mercial Tax Officer did not fall in with this 
perverse suggestion of an enemy. The peti¬ 
tioner and P. W. 2 had a “scuffle” in the pre¬ 
sence of P. W. 1 for fifteen minutes. After 
that, P. W. 1 requested the petitioner again to 
sign the statement given to him. The petitioner 
again refused to do so, even though he wrote in 
it that P. W. 1 had told him that Government 
had exempted that day from being a holiday. 
P. W. 1 took back the statement and wrote 
therein that the petitioner refused to sign it. 
He did not say that the day was ‘not’ a holiday. 
After that, he asked the petitioner to show, him 
the stock of shawls in his shop, and the peti¬ 
tioner is stated to have refused to show the 
stock and to have asked him to get out of the 
shop. The Assistant Commercial Tax Officer, 
apprehending that .the situation might get worse, 
left the shop peacefully and returned to his own 
office where he took statements from three wit¬ 
nesses (Anjayya, who was not examined on the 
ground that he had turned hostile; P. W. 3, 
P. W. l’s own clerk, who admitted that he 
had bought cloth on credit from the peti¬ 
tioner for Rs. 10-14-9 and paid only Rs. 
1 10 after some delay and claimed to have 

been excused Rs. 0-14-9 though expressing 
readiness to pay it also; if demanded; and 
P. W. 5). These statements are Exs. P. 3, P. 4 
and P. 5, and they contain not a word about 
any request of the Assistant Commercial Tax 
Officer to the petitioner to show his stock of 
shawls and his refusal to do so and his asking 
the Assistant Commercial Tax Officer to clear 
out of the shop. The Assistant Commercial Tax 
Officer made a compla'int to the Commercial 
Tax Officer who, after some enquiry, was res¬ 
ponsible for laying this complaint against the 
petitioner under S. 14 (2) read with S. 15 (c) 
of the Madrqs General Sales Tax Act, for pre¬ 
venting or obstructing the inspection by the As¬ 
sistant Commercial Tax Officer of the accounts 
and registers maintained by the petitioner in 
the ordinary course of his business and goods in 
his possession. 

(3) The learned Additional First Class Ma¬ 
gistrate found that there was an omission in the 
statements, Exs. P. 3 to P. 5. regarding the As¬ 
sistant Commercial Tax Officer’s request to the 
petitioner for showing the stock of shawls and 
the petitioner’s refusal and direction to him to 
► clear out of the shop. But he stated that that 
was only a ‘minor incident’, while the ‘main 
offence’ was the refusal of the petitioner to pro¬ 
duce the cash and papers, which he had put 
into his pocket, from the wooden box. and 
which the Assistant Commercial Tax Officer 
suspected would contain the sale proceeds of 
ttie shawl sold to P. W. 4. I may add that 
P. W. 4, the man who started the whole enquiry 
by the Assistant Commercial Tax Officer, swore 
In cross-examination that the petitioner showed 
the stock of shawls to the Assistant Commer¬ 


cial Tax Officer and did not refuse to allow him 
to verily the stock and that four shawls were 
found in the show case in the petitioner’s shop, 
and the Assistant Commercial Tax Officer saw 
them all. His clumsy attempt, in re-examina- 
tion and examination by Court, to back out of 
these admissions, sounded thin and unconvinc¬ 
ing especially in view of the omission in the 
Exs. P. 3 and P. 5. 

(4) I have perused the records, and heard 
the learned counsel for the petitioner and the 
Teamed Assistant Public Prosecutor ‘contra’. 
This is a very curious case. The main griev¬ 
ance of the Assistant Commercial Tax Officer 
has become submerged in the course of the case 
and'some collateral matters have been relied on. 
and have assumed great importance. The As¬ 
sistant Commercial Tax Officer’s main object in. 
going to the shop was to enquire as to why the 
petitioner did not give a bill for the shawl 
alleged to have been bought by P. W. 4 that day 
from him for Rs. 22-5-6, and to book an omis¬ 
sion of sale and evasion of sales tax. But that 
is not the subject of the charge and the learned 
Assistant Public Prosecutor frankly conceded 
that there is no proof that P. W. 4 bought that 
shawl that day from the petitioner or was re¬ 
fused a bill for it, or that the petitioner had 
omitted to enter a sale of shawl in his accounts 
or bill books or evaded any sales tax. Indeed,, 
the evidence showed that P. W. 4 probably 
bought the shawl in question from D. W. 3 a. 
dealer in the same premises! 

(5) The next grievance of the Assistant Com¬ 
mercial Tax Officer was that the petitioner 
would not sign the statement ‘prepared by him’ 
and said to contain what the petitioner had 
told him. That statement is Ex. P. 2. I have 
looked into this statement. The lower Court 
was wrong in holding that Rule 24 of the 
Madras General Sales Tax Rules, giving P. W. 1 
a" power to summon persons to ‘give evidence 
before him’, empowered him to go to the peti¬ 
tioner’s premises and prepare a statement him¬ 
self incriminating the petitioner and compel 
him to sign it. The learned Assistant Public 
Prosecutor did not contend that the Assistant 
Commercial Tax Officer was given power ‘under 
any law’, to prepare such a statement himself 
and ‘compel’ a party to ‘sign’ such a statement 
incriminating him, however slightly, ‘against 
his will’. In my opinion, it is ‘highly objec¬ 
tionable’ for officers, like the Assistant Commer¬ 
cial Tax Officer, to ‘prepare statements them¬ 
selves’ and request for signatures from the par¬ 
ties Whom they want to charge-sheet later on 
relying on such statements as evidence. Even 
Magistrates authorised to record confessions 
have to observe many formalities and adminis¬ 
ter many warnings and have to ‘record what 
the party states’ and cannot prepare 'statements 
themselves and ask the parties to sign them’. 
So far as I know, no such power is given to 
any ‘officer in this country’, under our law, 
least of all to Assistant Commercial Tax Offi¬ 
cers. It will be highly dangerous to the liberty 
of property of citizens if such statements pre¬ 
pared on the spot by Assistant Commercial Tax 
Officers and others have to be signed by 
them. The misunderstanding that day be¬ 
tween the Assistant Commercial Tax Offi¬ 
cer and the petitioner arose from the petitioner’s 
refusing to sign that statement in spite of 
repeated (and ‘illegal’) requests by the Assist¬ 
ant Commercial Tax Officer. In my opinion, 
that was probably even one of the causes for 
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instituting this prosecution, let alone the en¬ 
couragement of it by P. W. 2, the petitioner’s 
enemy. This is the only prosecution under 
S. 15 (c) instituted by P. W. 1 according to 
him. Even that is not sustainable in the cir¬ 
cumstances. 

(6) Now I come to the third point, namely, 
the Assistant Commercial Tax Officer’s request¬ 
ing the petitioner to produce the cash and cur¬ 
rency notes and stray papers he took out from 
the wooden box by the side of the cash box (and 
having nothing to do with the cash box) and 
put in his pocket in spite of the petitioner’s as¬ 
surance that they related to his ‘private* 
affairs. Ex. P. 2 does not mention any such 
refusal. Nor would the refusal, even if true, 
,be culpable. The learned Assistant Public Pro¬ 
secutor concedes that under S. 14 (2) of the 
Madras General Sales Tax Act, the Assistant 
Commercial Tax Officer was only empowered to 
inspect ‘the accounts and registers maintained 
by dealers like the petitioner in the ordinary 
course of their business’, and ‘also the goods' in 
their possession, and their offices and shops 
etc. ‘at all reasonable times’, and that, they are 
‘not empowered to compel the production of 
private papers and cash’ thus confirming P. W. 
l’s own admission in his deposition, “Money is 
not goods which can be inspecttd by me’*. This 
js not an accidental slip, in S. 14 (2), but a 
deliberate omission by the legilature, so that 
the privacy of the subject may not be infringed 
unnecessarily by the myrmidons of Govern¬ 
ment, under the pretence of examining regis¬ 
ters and accounts and goods and shop pre¬ 
mises. A man may have private papers which 
he may not like to show to all and sundry and 
especially -to Government officials. Thus, let¬ 
ters written by his sweet-heart to him, or some 
private information of jjreat use to him, like 
likely names of winning horses or about likely 
appreciation or depreciation of shares etc., or 
even defamatory allegations about him made 
by some one, which he keeps for reading at 
leisure and for consideration, for future action, 
need not be shown to Assistant Commercial Tax 
Officers under S. 14 (2); nor need promissory 
notes or private accounts (which may some¬ 
times show disbursements to concubines or ille¬ 
gitimate children) or currency notes be shown 
to Assistant Commercial Tax Officers against 
the will of the person. Suppose, for instance, 
a man has got a thousand rupee currency note, 
which has been demonetised and for which he 
cannot account, he is not forced, under S. 14 (2), 
to show that currency note to the Assistant 
Commercial Tax Officer and bring himself to 
trouble. Nor, if he has got, let us take an 
extreme example, one or two counterfeit cur¬ 
rency notes of fiv^ rupees or one rupee deno¬ 
minations is he bound to reveal them to the 
Assistant Commercial Tax Officer. Section 14 
(2) must be construed ‘strictly*. Even a busi¬ 
nessman is not bound to reveal all his private 
secrets, much less incriminating secrets, to 
people who are not authorised under the law 
to pry into them. It is not alleged by the Assis¬ 
tant Commercial Tax Officer or his witnesses 
that the papers were proved to contain a bill 
about the alleged sale of this shawl or indeed 
any accounts relating to the petitioner’s ‘busi¬ 
ness*. 

(7) I may even say also that under S. 14 (2) 
the petitioner was ‘not bound’ to allow any 
inspection of his goods or accounts or registers 
'at that hour’ and ‘on that day’ (‘lunch interval* 


or a ‘holiday’) because S. 14 (2) contains a 
significant phrase “‘at all* reasonable ‘times’”! 
which was misconstrued by the lower Court 
relying on a contention of the petitioner ml 
Ex. P-2 that P.W. 1 told him that the Govern¬ 
ment had exempted that day from being a 
holiday. P.W. 1 swore, in his deposition, that 
the day was a holiday. He never alleged that 
Government had cancelled the holiday. So, the 
lower Court was wrong in relying on the note 
of the petitioner in Ex. P-2 ‘against him’ when 
the note was not held to be true. Nor can the >- 
fact that the petitioner was actually found in T 
his shop then empower P.W. 1 to rush there 
for ‘his inspection*. No sales were going on 
admittedly then. Nor will the alleged eagerness 
of P.W. 1 to discover an omitted entry about 
a sale and suspected evasion of tax empower 
him to insist on inspection during ‘lunch hour* 
or a ‘holiday*. The absurdity becomes all the 
more ludicrous when P.W. 1 watched the scuffle 
between P.W. 2, the enemy of the petitioner, 
and the petitioner for fifteen minutes there, and 
even after such wakening of undesirable forces 
working underground, proceeded with his fussy 
business. 

(8) For all these reasons, it is clear to me 
that the petitioner ought to have been acquitted 
of this offence; as there was no proof whatever 
that he had prevented or obstructed any ins¬ 
pection by the Assistant Commercial Tax Offi¬ 
cer ‘authorised under S. 14 (2),* as S. 15 (c) 
clearly stipulates. The allegation that the 
Assistant Commercial Tax Officer was asked 
peremptorily by the petitioner to clear out of 
the shop, with an implied threat of being forci¬ 
bly pushed out, if he did not clear out by him¬ 
self, is ‘not proved’, and is not found in 
Exs. P-3 to P-5; and even if it is taken to be t 
true, will not amount to an offence in the cir¬ 
cumstances of this case where the Assistant 
Commercial Tax Officer went to the petitioner’s 
shop on a holiday and during the lunch interval, 
which he had no right to do under S. 14 (2), 
and also illegally insisted on the petitioner’s 
showing him some private papers and cash 
and signing in an unauthorised statement pre¬ 
pared by himself. Of course, actual use of 
physical force is not necessary for obstruction 

or prevention under S. 14 (2). Words causing 
an apprehension of violence, or acts preventing 
or obstructing the inspection, like locking the 
premises to prevent inspection, or running away 
with the goods and registers, will do, in a pro¬ 
per case where there is a right of inspection 

under S. 14 (2). . . , 

(9) In the end therefore, the conviction ana 

sentence of the petitioner are set aside, and the 
petitioner is acquitted. The fine, if paid, win 
be refunded. - ., 

C.RK./K.S. Conv iction and s entence set aside. 

A. I. R. (39) 1952 MADRAS 74 (C. N. 36) 
KRISHNASWAMI NAYUDU, J. . 

The Free Press Labour Union, representing tne 
workers in the Printing and Despatching Depart- 
ments of the Establishment of the Express Newr 
papers, Limited., Mount Road, Madras, by its Presv- 
dent S. C. C. Anthony Pillai and others, Petition^ 
v. The State of Madras, represented by the Secre¬ 
tary to Government, Development Department, ana 
another, Respondents. . 

Civil Misc. Petns. Nos. 6930, 6931, 6934 and 6935 
of 1951 and Writ Petns. Nos. 41 and 42 of 1951, V/ m 
4-7-1951. „ ^ 

f (a) Industrial Disputes Act (1947), S . 10 U) 

Scope — Section whether imposes a duly w 
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Government to make a reference — Refusal to make 
reference under Section 12 (5) without recording 
reasons — Writ of mandamus can be issued — Con¬ 
stitution of India Art 226. • _ _ 

Though the use of the word “may” in Section 10 

(1) Industrial Disputes Act would lend support 
to the argument tliat a power is given to the 
Government, the other provisions of the Act, in 
particular Ss . 12 and 13, rule out the contention 
that the Government are under no legal obligation 
under any circumstances to make a reference if an 
industrial dispute exists. S. 10 (1), Industrial Dts- 
k> putes Act confers a general power on the Govern¬ 
ment to act ‘suo motu', but it does not exclude the 
obligation of the Government to act under certain 
circumstances . I) an industrial dispute exists and 
is brought to the notice of the Government by 
either of the parties or by any otlicr persons in¬ 
terested, there is a duty under the Act on the 
Government not to ignore but to adopt the proce¬ 
dure laid down under the Act, primarily to explore 
possibilities of settlement through conciliation 
officers and Boards and then decide as to the course 
to be adopted as to whether a reference should be 
made to a Tribunal for adjudication and if the 
Government are satisfied that there is no case for 
reference, they should record the reasons for not 
making a reference and intimate to the parties 
about the same . (Para 11) 

Taking the general scheme and the substantial 
object of the Act, the persons in wtiose interests 
and for whose benefits it was promulgated though 
the Government has been conferred this power, 
the circumstances are such that they create a duty 
in the Government, the duty consisting in either 
making a reference under certain circumstances, or 
declining to make a reference, in which case, they 
are obliged to give reasons for such refusal. The use 
of the word “may” and not “shall' in such matters 
is in no way conclusive. (Para 15) 

The question of reference by Government may be 
in the discretion of the Government; but there is an 
imperative obligation on the Government to exer¬ 
cise that discretion and not to refuse to exercise 
it, and a refusal to refer could only be for cogent 
and justifiable reasons, reasons which would stand 
the scrutiny of any reasonable mind, reasons which 
are not fanciful unjust or frivolous, or based on 
extraneous considerations. (Para 16 ) 

Hence, where after the receipt of a report under 
Section 12 ( 4) of the conciliation Officer that a 
settlement of an industrial dispute cannot be 
arrived at, the Government refuses to make a re¬ 
ference under S. 10 (5) without recording any 
reasons, the action of the Government amounts to 
a declining of jurisdiction and, therefore, a unit of 
mandamus will be issued against the Government. 

(Para 18) 

— (b) Industrial Disputes Act ( 1947), Section 10 (2) 

— Who can apply for reference. 

Under Sub-clause (2) of Section 10, Industrial Dis¬ 
putes Act it is only on the application of all the 
parties to the dispiile that the Government is 
bound to refer the dispute . S. 10 (2) does not en¬ 
title anyone of the parties to an industrial dispute 
to compel the Government to make a reference. 
** • , (Para 20) 

(c) Industrial Disputes Act (1947), Section 10 (3) 

— Relief under — When can be granted — Consti¬ 
tution of India Art . 226. 

Under Section 10 (3), Industrial Disputes Act, the 
continuance of any strike or lockout, has to be 
prohibited by the appropriate Government only 
when an industrial dispute has been referred to a 
Board or Tribunal Hence, in an application for the 
issue of a writ of mandamus against the Govern¬ 
ment directing it to make a reference under S. 10 
c] the Act, no relief can be granted under S. 10 (3) 
to the petitioner. (Par a 22) 


M. K. Nambiar for N. Nagaraja Rao, for Peti¬ 
tioners; Advocate-General instructed by State Coun¬ 
sel, T. T. Srinivasan and A. N. Rangaswami, K. S. 
Varadachari and T. M. Krishnaswami Avyar for 
King and Partridge, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

C50) AIR (37) 1950 Pat 387; (51 Cri L 
FB) 

5 A C 214: (49 L J Q B 577) 

A C 173: (60 L J M C 73) 

1 El & B1 858: (118 E R 657) 

1 K B 155: (89 L J K B 116) 

Q B 459: (19 L J Q B 177) 


Jour 1509 
(Pr 14) 
(Pr 12) 
(Pr 16) 
(Pr 13) 
(Pr 15) 
(Pr 12) 


(1880) 

(1891) 

(1853) 

(1920) 

(1848-49) 14 _ 

ORDER.: There are three petitions by the 
workers’ union of Spencer and Company, Limited, 
Express Newspapers Limited and the Swadesamitr 
ran Limited against the State of Madras under 
Article 226 of the Constitution of India for issue 
of a Writ of Mandamus directing the State of 
Madras to refer the dispute between the workers 
and the managements to a Tribunal under S. 10 (1) 
(c) or 10 (2) of the Industrial Disputes Act and 
prohibit under S. 10 (3) the lock out of the em¬ 
ployees effected by the management. 

(2) The point for determination in all the writs 
is the same and it is not necessary to recount in 
detail the facts relating to each of these petitions. 
It is sufficient if some of the relevant facts are re¬ 
ferred to with reference to one of these cases, since 
the outstanding features in each case are practically 
common. I would therefore deal with the petition 
which was argued first that is writ petition No. 41 
of 1951, filed by the Spencer Workers’ Union. 

(3) Regarding certain grievances of the workers 
mainly relating to wages, dearness allowance and 
bonus, the Union convened a meeting of the 
workers on 22nd September 1950 and formulated 
their demands to the company. On the 27 Septem¬ 
ber 1950 they addressed a letter to the Secretary of 
the Spencer and Company, Limited, formulating 
their demands and intimating to the company that 
the office-bearers of the Union were authorised to 
conduct negotiations with the company with a view 
to arrive at an amicable settlement, a copy of which 
communication was sent to the Labour Officer, 
Madras. The company refused to concede any of 
the demands. On 16th January 1951 the Labour 
Officer issued a notice under S. 10 (1) of the Indus¬ 
trial Disputes Act informing the Union that as an 
industrial dispute existed between the woncers and 
the management of the company, the presence of 
the Union representative was necessary for effecting 
a speedy and amicable settlement of the same. The 
Labour Officer submitted his report on 25th January 
1951 to the Secretary to Government development 
department, of the result of the Conciliation pro¬ 
ceedings. The report discloses that agreement was 
reached on all the points except on three points, 
namely, wages, dearness allowance and leave facili¬ 
ties and that no decision was reached on the ques¬ 
tion of bonus. With reference to wages and scales 
of pay, the union offered to accept a minimum 
wage of Rs. 1-4-0 to all unskilled labourers, the 
maximum wages of the various categories being pro- 
portionately worked out by the management. But 
the management was not agreeable to concede this 
and the Labour. Officer suggested whether the 
management would pay a minimum wage of 
Re. 1-0-0 per day, which has been accepted as the 
living wage of the day; but the management could 
not consider any more enhancement. Similarly 
there was no agreement as regards dearness allow¬ 
ance and bonus. On 22nd February 1951, the Uhion 
made an application to the Government that the 
disputes may be referred for adjudication by a 
Tribunal under S. 10 (2) of the Industrial Disputes 
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Act. On the same day. the Union informed the 
company oi the resolutions of the Union inviting 
the company lor matting a reference jointly with 
the Union to the Government to whkn the com¬ 
pany replied by their letter of the 6th March lyol 
stating that they are unabie to make a joint appli¬ 
cation in respect oi the matters, which, accoruing 
to them, have been settled during the conciliation 
proceedings, ana that as regaras tne tnree outstand¬ 
ing items, they will consider making a joint refer¬ 
ence alter a discussion with the representatives of 
the Union. The Commissioner of Laoour intimated 
the Union by his letter dated 10th April 1051 that 
the company have offered to increase the dearness 
allowance oi the workers at Rs. 30 per month and 
of tne Clerical Stall at Rs. 35 per month, and that 
he would advise the Union to oe satisfied with the 
enhanced dearness allowances and to drop the 
other demands. Apparently, the Union did not 
agree and gave notice of strike on 9th May 1951. 
Tne company by its letter of the 6th June 1951 
intimated that no increase can be granted in 
respect of tne basic wages, dearness allowance and 
bonus and all workers who were absent without 
leave since 30th May 1951 were asked to show cause 
why an order of dismissal should not be passed 
against them. There is a further application by 
the Union to the Government dated fath June 1951 
asking for reference of the disputes to a tribunal 
under 6. 10 (2) of the Act. On 11th June 1951 the 
President of the Labour Union wrote to the com¬ 
pany that at a meeting of the members of the 
Union, the advice of. the Honourable the Chief 
Minister that the workers should return to work 
was accepted, since they were assured that the 
Government will ensure that there will be no victi¬ 
misation of the employees and that they will take 
immediate steps to resolve the disputes between the 
workers and the management of the company and 
that the workers who are on strike will return for 
work on 12th June 1951. But the company put up 
a notice regretting its inability to re-engage all 
persons for duty on 12th June 1951 and stating 
that the workers should confirm that the strike was 
withdrawn unconditionally and the company will 
then put up a notice as to the names of the persons 
who wouid be re-engaged. With reference to the 
alleged assurance given by the Hon'ble the Chief 
Minister to the Government of Madras it is stated 
on behalf of the Government that the allegation 
regarding the assurances given by the Hon'ble Chief 
Minister is not correct, but that Hon'b.e Chief Minis¬ 
ter only advised the workers to call off the strike 
and informed them that if they wanted it, the 
matter would be looked into by the Labour Com¬ 
missioner, and that so far as the question of victi¬ 
misation is concerned, the Hon'b.e the Chief Minis¬ 
ter assured them that he would see that justice 
is done. The present petition was filed on 12th 
June 1951 and an order directing notice was made 
on the same day. On 13th June 1951 the Govern¬ 
ment informed the President of the Union that, 
under 8. 10 (2) of the Industrial Disputes Act, 1947, 
both the parties to the dispute will have to apply 
either jointly or separately for a reference of the 
dispute for adjudication and the Government can¬ 
not therefore take any action on the application 
made only by the Union. 

(4) The facts relating to the other two petitions 
are similar, though the formulation of the demands 
was made later than September 1950. In regard 
to the Express Newspapers Limited, the company 
was Informed by the Commissioner of Labour by 
his communication dated 2nd June 1951 that the 
Government have asked him to see that the 
management of the Indian Express takes steps to 
increase the basic wages to Rs. 26 per mensem from 
July 1951 and in particular to see that the wages 
of 3 or 4 occupations, which are lower than those 


in other presses, are brought to the general salary 
levei; ana time was given till 15th Jiuy 1951 to 
imorm him of the steps the company took to im- 
piement the recommendations. As regards the 
swuuesamiiran Limited, the Government appear to 
have sent a simuar communication with reierence 
to the increase in wages. 

(5) The answer of the Government to these appli¬ 
cations is maimy that the Government were not 
oongcd to take any action on the application made 
by the petitioners' unions, since there has been no 
application jointly or separately lrorn both the 
parties, and that the petitions are aiso otherwise * 
not maintainaole. In regard to the petition by 
tiie workers oi the Express Newspapers Limited and 
tne Swadesamitran Limited, the Government in 
their counter-aliidavits, stated that there was’ no 
case to reier the disputes to adjudication at that 
stage, referring to tne state of affairs in April 1951, 
when the Commissioner of Labour was asked to 
imorm these two managements that steps must be 
taken for increase of the wages. 

(6) It is argued on behalf of the Government that 
there is no legal duty cast on them to refer an 
industrial dispute, ii one exists or is apprehended 
under S. 10 (1), but it is a power given to the 
Government, which it is open to them to exercise 
or not to exercise and the exercise or non-exercise 
of the power cannot be questioned in any Court. 

S 10 (U states that if any industrial dispute exists 
or is apprehended, the appropriate Government 
may, by order in writing, refer the dispute to a 
Board for promoting settlement, or to a Court for 
inquiry, or to a Tribunal for adjudication; provided 
that where a dispute relates to a public utility ser¬ 
vice and a notice of strike under S. 22 has been 
given, the appropriate Government shall, unless it 
considers that the notice has been frivolously or 
vexatiously given or that it would be inexpedient 
so to do, make reference under this sub-section, 
notwithstanding that any other proceedings under * 
this Act in respect of the dispute may have com¬ 
menced. 

(7) It was sought to be contended on behalf o£ 
the petitioners that the disputes in these cases re¬ 
late to public utility services; but I am not satisfied 
that the services concerned in these establishments 
come within the scope of the definition of “public 
utility service" under the Act. 

(8) The difference in the use of the words “may" 
in Clause (1) and “shall" in the proviso, is relied 
upon in support of the contention on behalf of 
the Government that whereas there is a duty cast 
upon the Government, if the dispute relates to a 
public utility services, to make a reference under 
S. 10 ( 1 ) unless they consider that the notice of 
strike has been frivolously or vexatiously given or 
that it would be inexpedient so to do, in cases 
where there is an apprehension of “industrial dis¬ 
pute" or where an industrial dispute exists, the 
Government are not obliged to take notice of every 
such dispute or apprehension of such disputes and 
bound to make a reference. - It is therefore for 
consideration whether in all cases where the exis¬ 
tence of an industrial dispute is brought to the 
notice of the Government it is open to the Govt, 
to keep silent and not to take any action as to 
whether they would refer the dispute or not It 
therefore becomes necessary to consider the scope 
of the power or duty of the Government conferred 
under S. 10 (1), since the issue of a writ of manda¬ 
mus would depend upon whether the Government 
under the Act are under an obligation to make a 
reference, when an industrial dispute exists, or 
whether it is only a power vested in the Govern¬ 
ment to refer or not at their will and pleasure. 

(9) To arrive at a satisfactory conclusion as to 
the position of the Government in the matter of 
making references under the Act, it is necessaryjev 
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consider the scope and purpose of the Act. It will 
be seen that the Act was brought into existence, as 
the preamble makes it clear lor the purpose of in¬ 
vestigation and settlement of Industrial disputes, 
and it cannot, therefore, be suggested that when 
an industrial dispute exists, no duty is cast upon 
the Government to investigate and effect a settle 
ment of that dispute. The object of the Act, 
that is to investigate and settle disputes, is sought 
to be achieved by different means, by referring the 
dispute to a Board of Conciliation for promoting 
a settlement, by referring the matter relating to 
k, the dispute to a Court for inquiry, or placing the 
dispute before a tribunal for its adjudication, 'mere 
are four authorities that are constituted under the 
Act, which are to be entrusted with the investiga¬ 
tion and settlement of these disputes, they bemg 
conciliation officers, Boards of Conciliation, Courts 
of inquiry and tribunals. S. 12 (1) provides for 
the intervention of the conciliation officers, the 
conciliation officer here being the Commissioner of 
Labour. When any industrial dispute exists or is 
apprehended, the conciliation officer may hold con¬ 
ciliation proceedings in the prescribed manner. He 
has to investigate the dispute without delay and if 
a settlement is arrived at he has to send a report 
to the appropriate Government together with a 
memorandum of settlement signed by the parties 
to the dispute. Under S. 12 (4) if no such settle¬ 
ment is arrived at, the conciliation officer shall, as 
soon as practicable after the close of the investi¬ 
gation send to the Government a full report setting 
forth the steps taken by him for ascertaining the 
facts and circumstances relating to the dispute and 
for bringing about a settlement thereof, together 
with a full statement of such facts and circum¬ 
stances, and the reasons on account of which, in 
his opinion, a settlement could not be arrived at. 
Under S. 12 (5) if, on a consideration of the report 
referred to in sub-section (4) where the conciliation 
^ officer has failed to effect a settlement, the Govern- 
ment is satisfied that there is a case for reference 
to a Board of Tribunal, it may make such reference. 
Where the appropriate Government does not make 
such a reference it shall record and com¬ 
municate to the parties concerned its 
reasons therefor. A period of 14 days is 
also provided for submission of the report by the 
conciliation officer. S. 13 deals with references to 
a Board of Conciliation. Under that provision, if 
a dispute had been referred to a Board, it shall 
proceed with the investigation, and settlement just 
like a conciliation officer, and if no such settlement 
is arrived at, the Board also has to submit a report 
together with reasons on account of which a settle¬ 
ment could not be arrived at. It is provided under 
S. 13 (4) that, if on the receipt of such a report 
in respect of a dispute relating to public utility 
. service, the Government does not make a reference 
to a tribunal under S. 10, it shall record and com¬ 
municate to the parties concerned its reasons there¬ 
for. 

(10) It will be seen from an examination of Ss. 12 
and 13 that when it comes to the notice of the 
Government that an industrial dispute exists after 
a certain stage, during which efforts at conciliation 
aie provided and gone through, there is a point of 
t time at which the Government have to act by exer¬ 
cising the power or authority vested in them under 
S. 10 (1) as to making a reference of the Industrial 
dfPute; On the report of the conciliation officer 
of the failure of the conciliation proceedings, under 
S. 12 (5), the Government, if satisfied that there is 
a cas e for reference, have to make such reference. 
*■ tney are not so satisfied, a duty is cast on the 
Government to record and communicate to the 
parties concerned their reasons for not making the 
SteSf: Similarly under S. 13 (4) with reference 
to a public utility service, on the receipt of a report 


from the Board of Conciliation that conciliation 
has failed, tne Government nave to remora ana com¬ 
municate to the parties uie reasons lor not refer¬ 
ring to aajuaication by a tribunal unuer S. 10. 

Ul) Taaiug the scheme of the Act and the policy 
benma n, uie ojjea oi tne Act being to investigate 
ana setue disputes, initially conciuutioa proceed¬ 
ings are iriea eitner by the concmauon officer him- N 
sen tatting notice oi an industrial aispute or on 
appreneiiMon oi it, or the Government referring the 
aiopuce to a Board of conciliation, and it is only 
alter attempts at conciliation nave proved abortive, 
that further steps as to Uie resolution of the differ¬ 
ences nave to ue considered, such steps being re- 
lerring to a Court lor enquiry, or referring the 
Qispuie lor aajuaication by a triounal. It is at 
that stage that Government should exercise the 
authority or power, by whatever term it may be 
caned, wnicn is vested in them under S. 10 (1). The 
very circumstance that the Government in case 
they ao not maxe a reference shouia record and 
communicate tneir reasons, as pro/iued for in Ss. 12 
and 13, is inconsistent with any iaea of 
absolute direction or power vested in the Govern¬ 
ment to either make a reference or not but on the 
other hand, implies an obligation to exercise the 
power. But tne Government in exercising the 
power have a discretion to either reler or refuse 
to refer, when in the latter case reasons must be 
recoraed ana given. If the argument of the learned 
Aavocate-Genevai is to be accepted that the Govern¬ 
ment are the absolute arbiters as to whether an 
industrial aispute, if one exists, has to be referred 
or not, the Government would not be called upon 
to give any reasons for not making 
a reierence, which the Government are 
bound to do under the circumstances stated in 
Ss. 12 and 13. I therefore consider that, though 
the use of the word ‘•may*’ in S. 10 (1), would lend 
support to the argument on behalf of the Govern¬ 
ment, that a power is given to the Government, 
the other provisions of the Act, in particular Ss. 12 
and 13, rule out the contention that the Govern¬ 
ment are under no legal obligation under any cir-l 
cumstances to make a reference if an industrial dis¬ 
pute exists. S. 10 (1) confers a general power on 
the Government to act 'suo motu’, but it does 
not exclude the obligation of the Government to 
act under certain circumstances. If an industrial 
dispute exists and is brought to the notice of the 
Government by either of the parties or by any 
other persons interested, there is a duty under the 
Act on Government not to ignore but to adopt 
the procedure laid down under the Act, primarily 
to explore possibilities of settlement through con¬ 
ciliation officers and Boards and then decide as 
to the course to be adopted as to whether a refer¬ 
ent should be made to a Tribunal for adjudi-, 
cation and if the Government are satisfied that! 
there is no case for reference, they should record 
the reasons for not making a reference and intimate 
to the parties about the same. 

(12) Reliance is placed on behalf of the respon¬ 
dents on the decision of the House of Lords in 
Julius y. Lord Bishop of Oxford’, 1880-6-A C 214, 

te l L a ?5 u !i ^ at un< * er s - 10 <» the power 
that is conferred is permissive and enabling and 

no legai duty is imposed on the Government to 
* reference. This decision considered the 
the Church Discipline Act (3 and 4 
Viet. Ch 86) which provided that in every case of 
ahy clerk in holy orders who may be charged with 
any offence against the Laws Ecclesiastical, or con¬ 
cerning whom there may exist scandal or evil re- 
g“t as having offended against the said laws, it 

blfor bisbop of the diocese within 
which the offence is alleged or reported to have 
been committed, on the application of any party 
complaining thereof, or if he shall think fit, of tS 
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own mere motion, to issue a commission under his 
hand and seai to certain persons tor the purpose 
of making inquiry as to the grounds of such charge 
or report, ana it was heid mat tins section gave 
the bishop complete discretion to u^ue or decline 
to issue such commission. The words which were 
consiaered in that case were “it shall be lawful" 
and Earl Cairns, L. C., in considering those words 
observes as follows: 

‘•The words ’it shall be lawful* are not equivocal. 
They are plain and unambiguous. They are 
words merely making that legal and possible 
which there would otherwise be no right or autho¬ 
rity to do. They coaler a facu*ty or power, and 
they do not oi themselves do more than comer 
a faculty or power. But there may be something 
in the nature of the thing empowered to be done, 
something in the object for which it is to be done, 
something in the conditions under which it is to 
be done, something in the title of the person or 
persons for whose oenefit the power is to be exer¬ 
cised, which may couple the power with a duty, 
and make it the duty oi the person in whom the 
power is reposed to exercise that power when 
called upon to do so." 

The cases bearing on tire subject are referred to 
and in dealing with the aecision in ‘Rwg. v. Tithe 
Commissioners*, (1848-49) 14 Q B 459. the opinion 
of the Court given by Coleridge, J., is extracted and 
it is as follows: 

"The words undoubtedly are only empowering, but 
it has been so often decided as to have become 
an axiom; that in public statutes words only 
directory, permissory, or enabling, may have a 
compulsory lorce where the thing to be done is 
for the public benefit or in advancement of pub¬ 
lic justice". 

It may therefore be that even though the words, 
as in this case "may" may be enabling or discre¬ 
tionary, under certain circumstances, might have 
a compulsory force. 

(13) Lord Penzance in his judgment says as fol¬ 
lows : 

"The words *it shall be lawful’ are distinctly words 
of permission only — they are enabling and em¬ 
powering words. They confer a legislative right 
and power on the. individual named to do a parti¬ 
cular thing, and the true question is not whether 
they mean something different, but whether re¬ 
gard being had to the person so enabled to the 
subject matter, to the general objects of the 
statute, and to the person or class of persons for 
whose benefit the power may be Intended to have 
been conferred they do, or do not, create a duty 
in the person on whom it is conferred, to exercise 
it". 

Lord Penzance cites with approval the meaning to 
be attached to the words "it shall be lawfur given 
by Lord Chief Justice Jervis in ‘Reg. v. York and 
North Midland Railway*, (1853) 1 EL and Bl. 858 at 
p. 861, 

"that such words as ‘it shall be lawful' were to be 
understood as permissive only, unless some ‘ab¬ 
surdity or injustice* would follow from giving them 
that, their natural meaning**. 

Lord Penzance, after referring the decisions on the 
subject, observes as follows at page 231: 

"In all these instances the Courts decided that the 
power conferred was one which was intended by 
the legislature to be exercised; and that although 
the statute in terms had only conferred a power, 
the circumstances were such as to create a duty. 
In other words, the conclusion arrived at by the 
Courts in these cases was this — that regard be¬ 
ing had to the subject-matter — to the position 
and character of the person empowered — to the 
general objects of the statute — and above all, 
to the position and rights of the person, or class 
of persons for whose benefit the power was con¬ 


ferred, tiie exercise of any discretion by the per¬ 
son empowerea could not, nave been intended.*' 
Having regard to these principles, it has to be con- 
siaerea wnether by the use oi the word "may" in 
S. 10(1), the Government were given only an enab- 
mg ana permissive power and not coupied with a 
Guty to exercise it. The object of the Act is to 
resolve maustrial disputes. It is intended lor the 
benefit oi the persons, wno are parties to the dis- 
. pute, either the workers or the management to have 
their grievances redressed and diherences resolved 
in oraer that there may be smooth and successful 
working oi the particular industry m which they ^ 
are engaged witn profit both to the employer and 
employees. Tile class of persons that are to be 
benefited by the statute are the workers and the 
management, and indirectly it may also be said 
that Uie puolic will be benefited by the smooth re¬ 
lations that should exist in any industry between 
labour and capital, winch will tend to increase the 
economic prosperity of the country. In that way 
n may be said that the public will also be bene¬ 
fited by a proper, timeiy and effective settlement 
of an industrial dispute. It cannot therefore be 
contended that this power is conferred for the sole 
and exclusive benefit of the Government. 

(14) Reliance was placed on the Full Bench deci¬ 
sion of the Patna High Court in ‘Bagaram v. State 
of Bihar*, A I R (37) 1950 Pat 387, where with 
reference to a decision of (he Government not to 
refer a dispute to a Board or Tribunal in respect of 
a public utility service as the Government consider¬ 
ed it was inexpedient to do so, it was held that a 
writ of mandamus would not lie. Unlike in the pre¬ 
sent case, the conciliation officer having attempted 
at a settlement and failed, he intimated the failure 
to the Government and the Government informed 
the union that they had decided not to refer to a 
Board or Tribunal as they considered it inexpedient 
to do so. It was only necessary in that case to con¬ 
fine attention to the proviso to S. 10(i), where in r 
respect of public utility companies, unless the Gov¬ 
ernment consider it among others inexpedient to 
refer, they will be obliged to make a reference, and 

it was held that where the Government have been 
given a discretion and have exercised that discre¬ 
tion. it is not open to the Court to interfere. 

(15) The result is taking the general scheme and 
the substantial object of the Act, the persons in 
whose interests and for whose benefits it was pro¬ 
mulgated, though the Government has been con¬ 
ferred this power, the circumstances are such that 
they create a duty in the Government, the duty 
consisting in either making a reference under cer¬ 
tain circumstances, or declining to make a refer¬ 
ence, in which case, they are obliged to give reasons 
for such refusal. The use of the word "may" ana 
not '‘shall" in such matters is in no way conclusive, 
as observed by McCardie J. in ‘Rex. v. Marshland 
Smeeth and Fen District Commrs.*, 1920-1 K.B. 155. 

(16) The question of reference by Government 
may be in discretion of the Government; but there 
is an imperative obligation on the Government w 
exercise that discretion and not to refuse to exer¬ 
cise it, and a refusal to refer could only be for cog¬ 
ent and justifiable reasons, reasons which wouia 
stand the scrutiny of any reasonable mind, reasonsj 
which are not fanciful, unjust or frivolous, or basea * 
on extraneous considerations, and such discretion, 
means, as pointed out by Lord Halsbury L. C. m 
•Sharpe v. Wakefield’, (1891) A C 173 at p. 179: 

"When it is said that something is to be done 
within the discretion of the authorities that tna* 
something is to be done according to rules of rea¬ 
son and justice, not according to private opinion, 
according to law, and not humour. It is to be n & 
arbitrary, vague and fanciful, but legal ana 
gular. And it must be exercised within the umu. 


1952 Rajagopal v. Official Tbtjsteb, High Court, Madras Madras 79 


.uto which an honest man competent to the dis¬ 
charge of his office ought to confine himself”. 

(17) There is nothing in this imposition of the 
imperative obligation to exercise the discretion sug¬ 
gestive of any injustice or hardship or prejudice 
to the State, since they are not required to do any¬ 
thing except to refer to a Tribunal for its decision 
the industrial dispute and not called upon to decide 
It themselves in any particular manner. It is there¬ 
fore not possible to concede to the arguments on 
behalf of the State and the respondents that what 
is conferred on the Government is a power and not 

^ even a discretion, and according to Mr. T. M. Kri- 
shnaswami Iyer, learned counsel for the company, 
a pennissive power, not even a discretionary power 
and that in any view, no duty is cast on the State 
and the exercise or non-exercise of that power could 
not be the subject for directions by any judicial 
authority. In view of what I have already stated, 
I consider the contentions of the respondents to be 
untenable. 

(18) In these cases, after the conciliation officer 
has made his report under S. 12(4) that a settle¬ 
ment could not be arrived at, the Government have 
not acted under Cl. (5) by making a reference to a 
Board or tribunal; nor have they recorded their 
reasons and communicated the same for not refer¬ 
ring It is therefore a case where the Government 
which are invested with the duty to either refer, 
or record and give reasons for not referring, have 
failed to discharge that duty. It cannot be accept¬ 
ed that the Labour Commissioner's intimation to 
the Express Newspapers Ltd. and the Swadesamit- 
ran Ltd. that they may consider the increase of 
wages would be a compliance with the statutory 
requirement of S. 12(5). There is inaction on the 
part of the Government after the conciliation officer 
has submitted his report, when there is a duty cast 
on them to act. Apart from the reasons already 
stated as to the duty of the Government generally 

* under the provisions of the Act, in any event, on 
the facts and circumstances of these cases, there 
can be no doubt that a duty has arisen in the Gov¬ 
ernment after the report of the conciliation officer, 
to proceed under S. 12(5) and they have failed to 
exercise their discretion. In such circumstances, 
the petitioners had no other course but to apply 
for issue of a writ, which they have now asked for. 
The Government have not acted and their action 
amounts to a declining of jurisdiction, in which 
case a writ of mandamus will issue. As the Gov¬ 
ernment have not exercised that discretion and 
refused to refer, the question whether such an 
exercise of discretion was exercised bona 

. fide and not arbitrarily, or illegally and 
with reference to extraneous considerations 
will not arise. It is suggested on behalf of the peti¬ 
tioners that the Government have not given any 
reasons as there could be no valid reasons for not 
referring and there is force in this contention. The 
existence of an industrial dispute has been admitted 
and the fact of conciliation having failed is accept¬ 
ed. The petitioners are entitled to a writ. 

(19) In the view which I have taken of the posi¬ 
tion of the Government under the Act, it will not 
however be necessary to decide the other point 
raised by the petitioners that under S. 10 (2) of the 
Act, an application to the Government to refer the 
dispute to a tribunal would be sufficient, if made 
by one of the parties to the dispute and it need not 
be by both parties as is contended by the Govern¬ 
ment. But on the language of S. 10(1), (2), (2-A) 
it appears to me that the parties in S. 10(2) must 
refer to both or all parties and could not be any 
party, since the sub-section requires an application 
from the parties jointly or separately and also that 
tfce persons applying represent the majority of 

Pajfcy. The use of the words “jointly or sepa¬ 
rately” and “each" could only be appropriate If fin 


application from all the parties was intended. This 
conclusion is further strengthened by S. 10(2 A) 
introduced by the Amending Act XII of 1949, which 
states that 

"where a Tribunal has been constituted under this 
Act for the adjudication of disputes in any specifi¬ 
ed industry or industries and a dispute exists or 
is apprehended in any such industry, the employer’ 
or a majority of the workmen concerned may refer 
the dispute to tnat Tribunal;’ 

If an industrial tribunal had been constituted then 
it will be open to either of the parties to apply and 
call upon the Government to refer the dispute to 
a Board, Court or tribunal. Under S. 10(2) the 
Government must have an application from all the 
parties to the dispute. It is only then the Gov¬ 
ernment is bound to make a reference under S.1012). 
" (20) Mr. Nambiar, learned counsel for the peti¬ 
tioners referred me to the proviso of S. 3 of Act 
VII of 1929 which is repealed by the Industrial Dis¬ 
putes Act (XIV of 1947) and which is as follows: 
•'Provided that, where both parties to the dispute 
apply, whether separately or conjointly, for a re¬ 
ference to a Court, or where both parties, apply, 
whether separately or conjointly, for a reference 
to a Board, and the authority having the power 
to appoint is satisfied that the persons applying 
represent the majority of each party, a Court or 
a Board, as the case may be, shall be appointed 
accordingly". 

It was strenuously argued that where under the 
repealed enactment, the word "both" was there and 
was omitted in the repealing Act, it must be under¬ 
stood that the later enactment intended that the 
reference need not be by both. If that was the in¬ 
tention, it aid not prevent the introduction of the 
words "any party" instead of "parties". The plau¬ 
sible explanation is that to an industrial dispute, 
there may be more than two parties and hence the 
word "both" was deleted. A perusal of the debates 
of the Assembly on the Industrial Disputes Bill will 
show that on an amendment moved for restricting 
the power of the Government to make a reference 
even under S. 10(1) (c) only on the joint applica¬ 
tion of the parties to an industrial dispute, it was 
pointed out that the method of application laid 
down in sub-clause ( 2 ) is joint or separate applica¬ 
tion and that the Government was not bound to 
refer to a Tribunal, if one party applies. That is 
accepted to be the correct position by the Hon'ble 
Minister in charge (vide page 565, Legislative As¬ 
sembly Debates, Vols. 1 and 2, 1947). I have no 
doubt in holding that under sub-cl. (2), it is only on 
the application of all the parties to the dispute 
that the Government is bound to refer the dispute. 

I consider that S. 10(2) does not entitle anyone of 
the parties to an industrial dispute to compel the 
Government to make a reference. 

(21) There will be an order directing the issue of 
a writ of mandamus against the State of Madras, 
the 1 st respondent in those petitions, directing them 
to refer the disputes between the petitioners and 

for adjudication to an Indus¬ 
trial Tribunal. 

(22) As regards the other prayer, the continuance 

of any strike or lockout, has to be prohibited by the 
appropriate Government only when an industrial 
d ^i >U i e .u as referred to a Board or Tribunal, 
™? o L t ^ e . f0re “Ps? dei \ the petitioners are 
not entitled to a relief under S. 10 (3) at this stage 
There will be no order as to costs. K ' 

CJiJZ./K.S. _ Order accordingly. 

A. I. R. (39) 1952 MADRAS 79 (C. N. 37) 
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Guardians and Wards Act (1890), S. 33 — Pro¬ 
perty with strangers — Order Jor delivery oj pos¬ 
session. 

Where in an application by the Official trustee for 
directions regarding delivery of possession of certain 
immoveable properties the opposite party denied the 
title of the minor to tiie properties and pleaded 
that they were joint family properties which sur¬ 
vived to him on the death of the minors father, the 
Court has 7io power, under any section of the Guar¬ 
dians and Wards Act, to direct delivery of posses¬ 
sion of properties even if the Court is pnma facie 
satisfied with the title of the minor. Nor is there 
any provision for adjudication of competing claims 
to the property. (Para 1) 

Anno: G. W. Act S. 33 N. 1. 

C. H. Krishna Rao, for Appellant — A. Sahasrana- 
7 /iam, for Respondent. 

RAJAMANNAR, C. J.: The order of the learned 
.Judge cannot be sustained and in fact no serious 
attempt was made by the learned counsel for the 
lespondcnt to sustain it. By his order the learned 
Judge directed the present appellant, who was the 
contesting respondent before him, to deiiver pos¬ 
session of certain items of immovable property to 
the Official Trustee, who filed an application for 
directions regarding delivery of possession of them 
as the properties of the minor. The appellant be¬ 
fore us denied the title of the minor to the proper¬ 
ties and pieaded that they were joint family pro¬ 
perties which survived to him on the death of the 
minor's father. In these circumstances the Court 
has no power, under any section of the Guardians 
and Wards Act, to direct delivery of possession of 
properties which are not admitted to be the proper¬ 
ties of the minor. There is no provision in the 
Guardians and Wards Act which enables the Couit 
to make such an order for delivery of possession 
even if the Court is prima facie satisfied with the 
title of the minor. Nor is there any provision for 
adjudication of competing claims to the property. 
No authority has been cited to us in which S. 33 
of the Guardians and Wards Act, on which the 
learned Judge relies has been construed to confer 
a power on the Court to direct delivery of posses¬ 
sion of property in the possession of strangers, 
simply on a prima facie satisfaction of the title of 
the minor to such property. The appeal is allowed 
and the application of the Official Trustee will be 
dismissed. The appellant will get the costs of the 
appeal and the application from the estate of the 
minor. The Official Trustee will also be entitled to 
take his costs from out of the estate as he appa¬ 
rently filed the application on account of certain 
observations made by the learned Judge earlier in 
the proceedings. 

C.R.K.fD.H. Appeal allowed. 
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M. A. Mohamed Thambi Maricayar, Appellant v. 
M. O. Shaik Farid Maricayar and another, Res- 
nondents. 

A. A. O. No. 531 of 1949, D/- 1-8-1951. 

Lunacy Act (1912), Ss. 41, 42 and 64 — Exemption 
from personal appearance of gosha lunatic lady. 
— Civil P. C. (1908), S. 132 U). 

Under Ss. 41. 42 and 64. Lunacy Act read with 
S. 132 (1), Civil P. C ., a Court cannot insist on the 
production of the alleged lunatic who is a goSTia 
lady, in Court. The person responsible for the 
production of the alleged lunatic is entitled to re¬ 
quest the Court to examine her in a place other 
than a public Court. If the Court refuses such a 
vrayer and dismisses the application for appoint¬ 
ment of guardian for non-production of the lunatic 
in Court the order will be set aside in revision. 

(Para 2) 


Mohammed Ismail, for Appellant — S. Ranga- 
swami Iyengar, for Respondents. 


JUDGMENT: The petitioner in O. P. No. 3 of 
1949 on the file of the District Court, East Tanjore, 
is the appellant. Ke filed a petition under S. 71 of 
the Inman Lunacy Act and under S. 151, Civil P. c. 
for appointing him as the guardian of the person 
and manager of the property of one Jainambu 
Gani, his wife, who is alleged to be a lunatic. On 
tins application the District Judge directed produc¬ 
tion oi the alleged lunatic. Thereupon the peti- 1 
tioner applied under S. 151, Civil P. C. and Ss. 61 to . 
64 of the Lunacy Act to have the inquisition regard- ^ 
ing the alleged lunatic conducted in any place ex¬ 
cept in Court or such other similar public places, 
as the alleged lunatic is a gosha lady not accustom¬ 
ed to attend Courts. The learned District Judge 
rejected this request as being an extraordinary one. 
However the appellant failed to produce the alleged * 
lunatic in Court because the alleged lunatic is a 
gosha lady. Ultimately on 2nd April 1949 the Dis¬ 
trict Judge dismissed the petition for appointment 
of a guardian on the ground that the alleged luna¬ 
tic was not produced in Court. It is against this 
order that the present appeal has been filed. 

(2) In support of the appeal it was contended 
that the appellant was entitled to request the Court 
to examine the alleged lunatic in any place except 
in public, and that the learned Judge in rejecting 
that request overlooked the provisions of S. 132, 
Civil P. C. and Ss. 41, 42, 61 and 64 of the Indian 
Lunacy Act. Under S. 132 (1), Civil P. C. 

' Women, who, according to the customs and man¬ 
ners of the country, ought not to be compelled 
to appear in public shall be exempt from personal 
appearance in Court”. 

There Ls a similar provision in the Indian Lunacy 
Act. S. 42 of tiie Lunacy Act is in the following 
terms: 

••The attendance and examination of the alleged t 
lunatic under the provisions of S. 41 shall, if the 
alleged lunatic be a woman who, according to the 
manners and customs of the country, ought not 
to be compelled to appear in public, be regulated 
by the law and practice for the examination of 
such persons in other civil cases.” 


S. G4 of the Act says that, 

* The provisions of Ss. 40, 41 and 42 shall regulate 
the proceedings of the District Court with re¬ 
gard to the matters to which they relate”. 

Reading the relevant provisions of law the only 
conclusion I can reach is that the Court cannot 
insist upon the production of an alleged lunatic in 
an open Court. It is now well settled that gosha 
ladies are exempt from personal appearance and 
are as a matter of right, entitled to have a com¬ 
mission issued for their examination. In my opi-| 
nion the same principle applies to the case of pro¬ 
duction of a lunatic also and a Court cannot insist 
on the production of the alleged lunatic in Court. 
The person responsible for the production of the 
alleged lunatic is entitled to request the 
Court to examine her in a place other 
than the public Court. Hence the order of 
the learned District Judge rejecting the applica¬ 
tion of the appellant to examine the alleged luna¬ 
tic in any place other than in open Court and the 
consequential order dismissing the original petition 
for appointment of a guardian are not correct and 
should be set aside. . 

(3) The petition is remanded to the trial Court 
for disposal on the merits. The District Judge will 
examine the alleged lunatic either in his chambers 
or in open Court after excluding the general pub¬ 
lic from it altogether. The costs of this appeal wm 
abide the result of the main petition. _ 

C.R.K./K.S. Case remanaea . 


Anno: Lunacy *Act, S 12 N. 1. 
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* A. I. R. (39) 1952 MADRAS 81 (C. N. 39) 
(FULL BENCH) 

RAJAMANNAR, C. J., V1SWANATHA SASTfll, 
AND PANCHAPAKESA AYYAR, JJ. 
Saraswathi Ammal and another, Petitioners v. 
Rajagopal Ammal, Respondent. 

Civil Misc. Petn. No. 7933 of 1949, D/- 5-1-1951. 
* (o) Civil P.C. (1908) Ss. 109 and 110— Appeal 
and cross-appeal preferred to High Court — Dis- 
posal of appeals by one decree by High Court — 
Application for leave to appeal to Supreme Court, 
when can be allowed. 

When several appeals are preferred in the High 
Court against the decree of the lower Court in the 
same suit by different parties, they should be 
heard together and there can be only one decree 
of the High Court as an appellate Court embodying 
the decisions in the several appeals, which decree 
will supersede the decree of the lower Court. Such 
a decree is the only one formal expression of an 
adjudication conclusively determining the rights of 
the parties with regard to the matter in contro¬ 
versy. The net result of the decision in the appeal 
and cross-appeal is to be taken as conclusive in 
the matter of an appeal to the Supreme Court in 
determining whether the requirements of Ss. 109 
and 110 are satisfied. And if such a decree em¬ 
bodies the decision of the High Court on the only 
one subject-matter in dispute varying the decision 
of the lower Court in that respect and the subject- 
matter fulfils the condition with respect ta its 
value then the petitioner is entitled to a certificate 
under Ss. 109 and 110. 26 Mad. 91; A.l.R. (33) 
1946 Mad. 539 (FB), Rel. on. A.l.R. (19) 1932 All. 
65 (FB), AIR (22) 1935 All 374 (FB), Exp 
AIR (17) 1930 Lali 554, AIR (24) 1937 Lah 916: 
Not Appr.; AIR (28) 1941 Mad 227 held overruled. 

(Paras 6. 7, 16) 

Anno: C. P. C. S. 110 N. 14. 

(b) Civil P. C. (1908)) Ss. 109 and 110 — Appli¬ 
cation for leave to appeal filed before coming into 
force of Constitution of India. 

An application for leave to appeal if filed before 
the coming into force of the Constitution is govern¬ 
ed by Ss. 109 and 110 as they stood on the date of 
the application. A.l.R. (38) 1951 Mad. 251. Rel. on. 

(Para 2) 

(c) Civil P. C. (1908), O. 41 R. 35 - Rule whether 
prevents one decree being passed in appeal and 
cross appeal. 

O. XL1X R. 3 expressly declares that R. 35 of 
O. XLI shall not apply to any Chartered High 
Court in the exercise of its appellate jurisdiction. 
Further O. 41, R. 35 does not prevent one decree 
being made by the appellate Court following one 
common judgment disposing of an appeal and 
cross-appeal. (Paras 5, 12) 

T. V. Muthukrishna Aiyar, P. N. Appuswami 
Aiyar, S. V. Gopalalvrislina Aiyar and K. Vaithees- 
icaran, for Petitioners — S. Ramachandra Aiyar 
for Respondent. 

Cases referred to: 

(’48) 1948-2 MLJ 25: (AIR (35) 1948 P C 97) 

(’07) 29 All 730: (4 ALJ 587) Tprl) 

<’18) 16 ALJ 864: (AIR (5) 1918 All 245) (Pr 10) 
(’32) 54 All 146: (AIR (19) 1932 All 65 S B) 

C35) 57 All 873: (AIR (22) 1935 All 374 F^B) ^ 

(Pr 12) 

<*3J>ILR (1937) All 105: (AIR (23) 1936 All 

/ (Pr 12) 

C30) 11 Lah 465: (AIR (17) 1930 Lah 554) 

(Pr 13) 

C37) AIR (24) 1937 Lah 916: (176 I C 314) 

(Pr 13) 

1952 Uad./ll & 12 


Rajagopal Ammal (FB) Madras 81 

C03) 26 Mad 91 (FB) (Pr 6) 

C06) 16 MLJ 411 (Pr 0) 

(’19) 42 Mad 228: (AIR (6) 1919 Mad 275 (1) ) 

(Pr 15) 

C26) 51 MLJ 295: (AIR (13) 1926 Mad 1024) 

(Prs 7, 10, 14) 

C29) 52 Mad 521: (AIR (16) 1929 Mad 429) 

(Pr 7) 

(*32) 35 M L W 206: (AIR (19) 1932 Mad 46) 

(Pr 7) 

C32) 35 MLW 444: (AIR (19) 1932 Mad 689) 

(Prs 6, 7) 

C38) CMP No. 4066 of 1938 (Mad) (Pr 9) 

C40) 1940-2 MLJ 645: (AIR (28) 1941 Mad 227) 

(Pr 14) 

C47) ILR (1947) Mad 6: (AIR (33) 1946 Mad 
539 (F B) ) (Prs 7, 10, 11, 14) 

C49) CMP No. 3990 of 1949 (Mad) (Pr 2) 

(’50) 1950-2 MLJ 400: (AIR (38) 1951 Mad 251) 

(Pr 2) 

C30) 9 Pat 558: (AIR (16) 1929 Pat 561) (Pr 8) 
ORDER: This application was originally filed 
for leave to appeal to the Federal Court 
against the decree & Judgment in A.S. No. 625 of 
1945 & A. S. 200 of 1946 on the file of this Court, 
& has now to be treated as an application for 
leave to appeal to the Supreme Court. These two 
appeals arose out of a suit O. S. 35 of 1944 filed 
in the Subordinate Judge’s Court, Tirunelveli, in 
the following circumstances. One Kanakasaba- 
pathi Pillai died intestate on 24-8-1942 leaving 
behind him his wife Gomathi & two daughters 
Rajagopala Ammal & Saraswathi Ammal. After 
Kanakasabapathi’s death his widow succeeded to 
all his properties, movable & immovable, including 
a flourishing bus transport business. On 4-11-1943 
Gomathi purported to execute a sale deed of 32 
buses, their accessories & a charcoal shed which 
formed part of the Bus business to K. Ramaswami 
Dass, the husband of Saraswathi Ammal. On the 
same day, she executed a deed of settlement under 
which she dedicated about 25 items of immovable 
property for the maintenance & performance of 
'Guru pooja’ every day at the ’Samadhi’ of her 
husband & for conducting ‘Annadhanam’ on his 
death anniversary every year. Out of these items 
seventeen had been inherited by her from her 
husband, while eight of them were purchased by 
her. Gomathi died on 7-3-1944 & her two daugh¬ 
ters became entitled to the properties left bv 
Kanakasabapathi as well as Gomathi. Soon after 
her death Rajagopala Ammal filed the suit for 
partition of properties movable & immovable, 
described in several schedules to the plaint. We 
are concerned only with Schs. I, II & HI-c. There 
were two defts. Her sister Saraswathi Ammal 
was the first & the second deft, was Saraswathi 
Ammal's husband. Sch. I comprised the buses, 
etc., which had been sold by Gomathi to deft. 2 
in 1943 & the plff. attacked the sale as a sham & 
nominal transaction & brought about by fraud & 
undue influence practised upon Gomathi by the 
defts. in respect of Sch. n her case was that all 
the 25 items belonged to & formed part of Kana- 
kasabapathi's estate & the endowment in favour 
of the ’Samadhi’ & ‘Annadanam’ was totally ille¬ 
gal & invalid. Five items described in Sch. m-c 
(items 1 to 5) were claimed by her though the 
sale deeds in respect of these properties stood in 
the name of her sister, deft. 1 on the ground that 
they were purchased with the moneys belonging 
to the estate of her deceased father. The suit 
was tried by the learned Subordinate Judge of 
Tirunelveli who passed a preliminary decree on 
5-11-1945. He held that the sale of Sch. I proper¬ 
ties to deft. 2 was sham, nominal & brought about 
by fraud & undue influence & therefore the pro- 
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perties were partible. With reference to Sch. II 
he held that all the 25 items covered by the 
settlement deed formed part of the estate of 
Kanakasabapathi. He held that the dedication 
to the ‘Samadhi’ was unlawful, but the dedication 
for ‘Annadanam’ was valid. He therefore con¬ 
firmed the settlement deed in respect of items 1 
to 17 & item 25 k declared that items 18 to 24 
were available for partition. With regard to 
Sch. III-c, the learned Judge held that the con¬ 
sideration for the sales proceeded from the estate 
of Kanakasabapathi A* hence they were partible. 
The defts. 1 k 2 filed an appeal to the High 
Court, A. S. No. 625 of 1945. The plff. also filed 
an appeal A. S. No. 200 of 1946. Both the appeals 
were heard together by a Division Bench of this 
Court k disposed of by a common judgment on 
12-4-1949. This Court confirmed the finding of 
the learned Judge as regards Sch. I properties. 
So far as the properties in Sch. II were concerned, 
this Court held that the dedication completely 
failed in respect of all the items covered by the 
settlement deed k therefore held that all the 25 
items of Sch. II were partible. This Court agreed 
with the lower Court as regards Sch. III-c pro¬ 
perties. In pursuance of this judgment a decree 
was made, the material part of which runs thus: 

“1. That for the first para of the lower 
Courts decree declaring the properties available 
for partition k directing division of the properties 
including the properties in Sch. I k the income 
from the bus concern, k for Cls. 1 to 3 of the decre¬ 
tal portion of the lower Court's decree regarding 
moneys payable to the plff. k deft. 1 , the following 
clauses be k hereby are substituted, namely: 

“This Court doth order k declare that the pro¬ 
perties available for partition are those mentioned 
in plaint I Sch. all the properties set out in plaint 
Sch. II k items 1 to 5 in plaint Sch. III-c k this 
Court doth order k decree that the aforesaid pro¬ 
perties except the properties in plaint I Sch. be 
divided in two equal shares k one such share be 
allotted to the plff. k the other allotted to deft. 1 
k that as regards the properties in plaint I Sch., 
if, before the final decree is passed, the plff. k 
deft. 1 come to an agreement which would enable 
the bus service to be operated as a going concern 
for the benefit of both of them, if otherwise law¬ 
ful, be given effect to, but that otherwise the 
business be disposed of in accordance with the 
provisions of the Partition Act k the plff. be given 
half share of its value k deft. 1 be given the other 
half share. 

II. That the decree of the lower Court in other 
respects, that is, Cls. 4 to 10 of the decretal por¬ 
tion do stand k be k hereby is confirmed k these 
appeals to that extent be k hereby are dismissed." 
It is against this decree that the petitioners in 
the application desire to file an appeal to the 
Supreme Court. They confined their appeal to 
the properties in Sch. II k items 1 to 5 of °ch. 
m-c. 

(2) As the appeals in this Court were disposed 
of k the application for leave to appeal was filed 
before the coming into force of the Constitution, 
the provisions of Ss. 109 k 110, Civ. P. C., as they 
stood on the date of the application would apply 
to this case; vide ‘Ramaswami Chettiar v. Rama- 
natha Chettiar, 1950-2-MLJ 400 k ‘Palani Goun- 
dan v. Rama Goundan, CMP 3990 of 1949. 

(3) ‘Prima facie’ it appears to us that all the 
conditions laid down in the two sections are satis¬ 
fied k the petitioners are entitled to a certificate 
that the case fulfils the requirements of these 
sections. The appeal proposed to be filed is from 
a decree passed in appeal by a High Court. The 


amount or value of the subject-matter of the suit 
in the Court of the first instance is admittedly 
over Rs. 10,000. The amount or value of the 
subject-matter in dispute on appeal to the 
Supreme Court, that is to say, the value of the 
properties in Sch. II k items 1 to 5 of Sch. ni-c 
even taking a half share therein as the subject 
matter in dispute is over Rs. 10,000. The decree 
appealed from i.e., the decree of this Court does 
not affirm the decision of the Court immediately 
below because it has varied the decision of the ? 
Court below as regards the properties divisible 
between the plff. k deft. 1. So far as Sch. n 
properties are concerned the appeal also involves 
a substantial question of law, namely, whether a 
dedication for the performance of ‘guru pooja’ at 
a ‘Samadhi’ k for conduct of ‘Annadanam’ on the 
death anniversary of a person is illegal k invalid. 

(4) The application is, however, opposed. The 
contention of Mr. S. Ramachandra Aiyar is that 
one single appeal is not maintainable in this case 
as there were two appeals to this Court, that if 
two applications are made for leave to appeal k 
considered separately, the decree in A.S. No. 625 
of 1945 the appeal preferred by the petitioner, 
which was dismissed, affirmed the decision of the 
Court below k there was no substantial question 
of law, whereas the value of the items covered by 
A. S. No. 200 of 1946 is far below Rs. 10,000 & 
therefore the petitioners would not be entitled to 
leave to appeal against either of the decrees in 
the two appeals. In support of his contention 
that there should be two applications for leave, 

Mr. Ramachandra Aiyar relied on certain statu¬ 
tory provisions, namely, Ss. 109, 110, O. XLI, R. 35 
k O. XLV R. 2 of the Civ. P. C., Art. 133 of the 
Constitution k Rr. 1, 6 k 7 of O. XII of the 
Supreme Court Rules. t 

(5) Or. XLV, R. 2 of the Code has no bearing 
whatever on the question in issue; nor have the 
rules of the Supreme Court mentioned above, k 
this was practically conceded by learned counsel. 

In Art. 133 of the Constitution, an attempt was 
made to rely on the words “in a civil proceeding”. 
These words, however, have no special significance 
k are used in contradistinction to the words “in 
a criminal proceeding’’ in the next Art. 134. The 
argument that each appeal to this Court is a 
separate civil proceeding k therefore an appeal 
would lie against the decree in each one of the 
several appeals though they may all be from the 
same decree in a suit appears to us to be far 
fetched k unsound. O. XLI, R. 35 provides that 
the decree of the appellate court shall bear date 
of the day on which the judgment was pronounced 
k shall contain the number of the appeal, the 
names k descriptions of the appellant k respon¬ 
dent, their addresses -for service k a clear speci¬ 
fication of the relief granted or other adjudica¬ 
tion made k other particulars. In the first place 
O. XLIX R. 3 expressly declares that R. 35 of 
O. XLI shall not apply to any chartered High 
Court in the exercise of its appellate jurisdiction. 
Further, there is nothing in this provision which 
throws any light on the question whether two ^ 
applications for leave to file two appeals to the 
Supreme Court are necessary against the same 
decree of a subordinate court when two appeals 
are preferred to the High Court by the two on- 
posing parties k those appeals are disposed of 
together by a common judgment. 

(6) On principle k on authority we are of 
opinion that when several appeals are preferred 
against the decree in the same suit by different 
parties, they should be heard together k there 
can be only one decree of this court as an appel¬ 
late court embodying the decisions in the several 
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, aDn eals, which decree would supersede the decree 
lot the trial court. To take a simple case, if A 
sues to recover Rs. 10,000 from B but obtains a 
decree only for Rs. 4,000 & his claim is dismissed 
as regards the remainder, & both the plff. & the 
deft file appeals, in so far as each is aggrieved 
by the decree, & the appellate court, be it this 
court or a court below, accepts one of the 
appeals & dismisses the other appeal, with the re- 
,sult that the suit is decreed or dismissed in its 
•entirety then obviously both principle & common 
sense require that there should be one decree 
drafted as the decree of the appellate court. In 
an early case in ‘Krishnamachariar v. Mangammal', 
26 Mad 91 Bhashyam Ayyangar J. observed: 


"When an appeal is preferred from a decree of 
a court of first instance, the suit is continued in 
the court of appeal & re-heard either in whole or 
in part, according as the whole suit is litigated 
again in the court of appeal or only a part 3f it. 
The final decree in the appeal will thus be the 
final decree in the suit, whether that be one con¬ 
firming, varying or reversing the decree of the 
court of first instance. The mere fact that a 
matter is litigated both in the court of first 
instance & again though only in part, in the 
court of appeal, cannot convert or split the suit 
into two & there can be only one final decree in 
that suit, viz., the decree of the court of appeal. 

In my opinion, when there are different appeals 
from one & the same suit, they should all be 
disposed of together which, as far as I know, is 
the practice— & only one decree passed in appeal." 
It is well established that for purposes of appeal 
it is such final decree of the appellate court from 
the date of which time would run for filing ao- 
-4'plication for execution though the appeal may 
be only from a part of the decree. This rule 
has been applied to appeals preferred to the 
lower appellate court. In 'Sanyasi Lingam v. 
‘Midugonda Gavaramma’ 16 M L J 411, Boddam & 
Sankaran Nair, JJ., held that where from a de¬ 
cree in a suit two appeals were preferred to the 
lower appellate court but only one decree was 
passed by it it was sufficient if one second appeal 
was preferred to this court. The learned Judges 
held that the Dist. J. very properly heard the 
two appeals together & passed one judgment & 
one decree upon both the appeals Referring to 
the single second appeal filed in this court, they 
say: 

"Here there is only one appeal entered, & we 
think that the course adopted is right & that there 
was no necessity to enter two appeals & even if 
two appeals had been entered the proper course 
would have been to hear them together & to pass 
one decree". 

This ruling was followed by Jackson & An- 
anthakrishna Aiyar JJ. in ‘Appa v. Kachal Bayyan 
Kutti’, 35 MLW 444, where two appeals were 
preferred in the lower appellate court by two sets 
of defts. against a decree in favour of the plff. in 
one & the same suit & the result of the appeals 
X was that the suit was dismissed by the lower ap¬ 
pellate court. It was held that the plffs. need not 
file two second appeals against the decree of the 
lower appellate court dismissing the suit & only 
one second appeal preferred against that decree 
was maintainable. In ‘Damodar Das v. Sheo- 
ram Das’, 29 All. 730 there was a suit for adjust¬ 
ment of accounts between the plff. & the defts. 
Against the decree made by the court of first in¬ 
stance, both parties appealed. The lower appellate 
court disposed of both the appeals by one judg¬ 
ment ti found in favour of the defts. for a par¬ 
ticular sum. Two decrees appear to have been 
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drawn in the two appeals, though the decrees 
were ‘mutatis mutandis’ exactly similar. The 
plff. appealed from one only of the two decrees. 
It was objected ‘in limine’ that the appeal was 
barred by the principle of ‘res judicata’ as there 
was no appeal as against the other decree. The 
objection was overruled because "There was in 
fact but one decree settling the accounts between 
the parties”, though no doubt the decree was 
written out in duplicate in both the appeals to tne 
lower appellate court. We are of opinion that 
only one decree properly should have been drawn 
as it was done in this case embodying the judg¬ 
ment in the two appeals which were heard toge¬ 
ther. The question whether the settlement deed 
was valid or not was as much a question in the 
plff.’s appeal as in the deft.’s appeal & it was as 
a result of the decision of this court on this ques¬ 
tion that the plff.’s appeal succeeded & the deft.’s 
appeal failed as regards Sch. II properties. The 
decree of this Court was the only one formal ex¬ 
pression of an adjudication conclusively determin¬ 
ing the rights of the parties with regard to the 
matter in controversy (vide definition of ‘decree’ 
in S. 2(2) of the Code). 

(7) The same principle, we think, underlies the 
decisions of this court to which we shall presently 
refer in which the net result of the decision in 
the main appeal & the memo, of cross-objections 
therein was taken to be conclusive in the matter 
of an appeal to the Privy Council in determining 
whether the requirements of Ss. 109 & 110 of the 
Code were satisfied. In ‘Sundara Mudaliar v. Ra- 
tnavelu Mudalier’, 52 Mad 521 in a suit for gene¬ 
ral account against the trustees which charged 
them also with specific items of malversation, the 
trial court decreed only some of them. There was 
an appeal by the trustees in respect of the items 
allowed against them, while the plffs. filed a memo¬ 
randum of cross-objections relating to the items 
disallowed. This court heard the appeal & the 
memo of cross-objections together & dis¬ 
missed the suit ‘in toto’. The plffs. thereupon 
filed an application under Ss. 109 & 110 praying 
for the grant of a certificate to enable them to 
appeal to the Privy Council in respect of the 
whole of the subject-matter of the original suit. 
The application was opposed on the ground that 
the appeal & the memorandum of objections must 
be treated as separate appeals & that so far as 
the decree in respect of the memo, of objections 
was concerned, no appeal would lie to the Privy 
Council as the judgment of the lower Court was 
affirmed & that so far as the decree in the appeal 
itself was concerned, the value of the subject- 
matter was less than Rs. 10,000, & therefore no 
appeal would lie. The contention of the appli¬ 
cants was that the appeal & the memo, of objec¬ 
tions must be considered to constitute one appeal 
& therefore the total value of the subject-matter 
was over Rs. 10,000, & the decree of this Court 

2“ * Ie , ve ^ g dec , r , ee ’ The lear *ed ^dges. 
Phillips & Odgers, JJ., repelled the contention of 

According to them the question 
that had to be decided was whether the decree of 
this Court in the appeal & the memo, of objections 
really consisted of two separate decrees in respect 
of separate subject-matters or whether it was 

o?S y in® fh e ^ e ,H deal ^ g *'5 lth one subject-matter 
only, in their view in the case before them it 

to s i Ut toe decree ta to two parts 
ft that one part was an affirming decree & 

the other part a reversing decree. The petitioners 
in the_ circumstances had a right to appeal. The 
learned Judges distinguished their decision in an 
earner case •Ramanathan Chetti v. Subramanian 
Chettl, 51 M L j 295, on the ground that in that 
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case the memo. of cross-objections related to a 
matter entirely distinct from the subject-matter 
of the appeal. In Terichiappa Chettiar v. Nachi- 
appa\ 35 M.L.W. 206, the suit was for account by 
a princinal against as agent. The plff. valued the 
claim at Rs. 40,000. The trial Court passed a 
decree in favour of the plff. for Rs. 5,682. Against 
this the deft, appealed to the High Court k the 
plff. preferred a memo, of cross-objections claim¬ 
ing a decree for a further amount of Rs. 20,000. 
The High Court allowed the deft’s, appeal in part 
& reduceo the amount decreed by the trial court 
bv about Rs. 4.000, allowed the cross-objections 
preferred by the plff. to a small extent of Rs. 150 
& dismissed it in respect of the remainder. The 
plff. applied for leave to appeal to the Privy 
Council* k it was held that he was entitled to a 
certificate as a mater of right. The reasoning of 
the learned Judges was this. A decree for the 
pavment of a certain amount which is the result 
of taking an account is one decree k not a series 
of decrees merely because it is the result of deci¬ 
sions in respect of a number of items. If the 
High Court’s decree in such a case does not en¬ 
tirely affirm tlx decision of the Court immediately 
below it the? It is not an affirming decree within 
the meaning of S. 110, Civ. P. C. The learned 
judges dist—pushed the case before them from 
a case where a decree may be really a composite 
decree or a series of decrees dealing with what 
should strictly be the subject-matter of separate 
suits, eg., a decree dealing with alienations in 
favour of different defts. which by long established 
practice are allowed to be made the subject-matter 
of one suit. In such cases it may be proper to 
separate each decree of the series for the purpose 
of the appeal to His Majesty in Council. The 
learned Judges dealt with the memorandum of 
cross-objections as if it was really a cross-appeal. 
The apparent conflict between the decision in 
•Ramanathan Chetti v. Subramanian Chetti’ 51 
M L J 295, and the two decisions mentioned above 
was resolved by the Full Bench in ‘Gangadhara v. 
Subramania, I.L.R. 1947 Mad. 6. One 'S’ filed a 
suit against ’G' k others for a declaration that 
eleven items of property described in the schedules 
to the plaint belonged to the estate of a certain 
person k that the deed of settlement executed by 
the mother of that person in respect of those 
properties was void. The suit was filed by ‘S' as 
the reversioner of the original owner. The trial 
Court gave him a declaration in respect of six cf 
the eleven items of property, but dismissed the 
rest of his claim. *G’ k others appealed to the 
High Court in respect of the six items while 'S’ 
filed a memo, of cross-objections in which he 
prayed for a declaration in respect of four out of 
the’remaining five items. The appeal was dis¬ 
missed k the memo, of cross-objections was 
allowed by this Court. *G’ k others sought a 
certificate for an appeal to His Majesty in Coun¬ 
cil. The application was opposed on the ground 
that there were concurrent findings of fact so far 
as the six items which were concerned in the 
appeal k the value of the four items concerned 
in the memo, of objections was below Rs. 10,000. 
The Full Bench held that 'G' k others were en¬ 
titled to the certificate, because the subject-matter 
of the appeal to the Privy Council comprised ten 
items of property k the High Court’s decree had 
varied the decree of the trial Court in respect of 
four of the items. The High Court’s decree being 
one of variation k not of affirmance k as the 
value of the ten items exceeded Rs. 10,000, the 
petitioners were entitled to leave as of right. The 
learned Judges in effect overruled the decision in 
‘Ramanathan Chettiar v. Subramania Chetti, 01 


M.L.J. 295. After pointing out that the judgment 
in that case is in conflict with the judgment of 
the same learned Judges in 'Sundara Mudaliar v 
Ratnavelu Mudaliar’, 52 Mad. 521, they go on to 
say: 

-In the second place, we consider that they 
erred in separating the appeal from the memo, of 
objections k treating the orders of this Court 
thereon as embodying two separate decrees. Only 
one decree was drawn up k it certainly varied the 
decree of the trial Court. In these circumstances 5 
the appellant was entitled to a certificate grant¬ 
ing leave to appeal k we must hold that case 
was wrongly decided.” 

We are clearly of opinion that the reasoning of 
the learned Judges of the Full Bench would 
equally apply to a case where instead of a memo, 
of cross-objections there had been a cross-appeal. 

In fact neither the learned Judges who decided 
•Ramanathan Chettiar v. Subramania Chetti 51 
M.L.J. 295, in the way they did, nor the same 
Judges in ‘Sundara Mudaliar v. Ratnavelu Muda¬ 
liar, 52 Mad. 521, nor the Judges in Appa v. 
Kachai Bayyan Kutti, 35 MLW 444 and ‘Perichi- 
appa Chettiar v. Nachiappa* 35 MLW 206, and 
the Judges who constituted the Full Bench appear 
to make any distinction between a memo, of 
cross-objections k a cross-appeal. 

(8) In Jamuna Prasad v. Jagarnath Prasad' 9 
Pat. 558 there were cross-appeals. The plffs. ob¬ 
tained a mortgage decree in the Court of first in¬ 
stance but the claim to interest ‘pendente lite’ was 
disallowed. The defts. appealed to the High 
Court k the plffs. preferred a cross-appeal in 
respect of the interest. The deft.’s. appeal was 
dismissed k the plff.s’ cross-appeal was allowed. 
There was only one decree of the High Court in 
the following terms: 

“It is ordered k decreed that this appeal be & 
the same hereby is dismissed with costs k the 
cross-appeal be allowed, the decree of the Court 
below be modified to this extent that interest at 
the bond rate shall run on the principal up to the 
expiry of the period of grace.” 

The defts. applied for leave to appeal to the Privy 
Council. The value of the subject-matter of the 
suit & the appeal which related to the entire 
claim was above Rs. 10,000. It was held by Jwala 
Prasad k Rowland, JJ., that the decree of the 
High Court was not one affirming the decision of 
the Court below k they refused to accept the 
contention of the respondents’ counsel that inas¬ 
much as the defts’. appeal was dismissed k the 
decree of the Court below was affirmed so far as 
their appeal was concerned, the decree passed by 
the High Court was a decree of affirmance. They 
treated the decree as a whole k held that the 
decree was not a decree of affirmance. 

(9) Mr. Muthukrishna Aiyar drew our attention 
to an extract from the judicial index of 1938 at 
page 135 which gives a summary of a ruling of 
Leach, C.J., k Krishnaswami Aiyangar, J., In 
C. M. P. No. 4066 of 1938. A suit for property 
worth Rs. 10,000 was decreed in part k there were • * 
appeals by both the plff. k the deft. The plff-’s 
appeal was dismissed k the deft’s, appeal was 
allowed by a common judgment. There was an 
application by the plff. for leave to appeal to 
the Privy Council against the dismissal of his suit 
by the High Court. The learned Judges held that 
as a result of the common Judgment of the High 
Court, the plff’s. suit for property of the value oi 
Rs. 10,000 was dismissed k leave to appeal shouia 
be granted. 

GO) All these decisions are in favour of the 
petitioners. Mr. 3. Ramachandra Aiyar for tne 
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respondent relied, however, on certain decisions of 
[his & other Courts in support of his contention 
that the petitioners were not entitled as of right 
to the grant of a certificate that the case fuhils 
toe 1 requirements of S. 110 of the Code. The 
earliest of such decisions is ‘Chiranjilal v. Behai 1 
Lai' 16 ALJ 864. A suit was decided partly in 
favour of the plff. & partly against him. Both 
plff. & defts. filed separate appeals. The High 
Court set aside the decree of the Court of first 
Jinstance & dismissed the plff's. suit. The plff. 
filed an application for leave to appeal to His 
Majesty in Council against the decree in the deft's, 
appeal which was allowed & that application was 
granted. He filed a second application for leave 
to appeal against the decree in his appeal which 
had been dismissed. The learned Judges 
(Richards. & Tudball, JJ.) rejected the application. 
The judgment is short & proceeded on the simple 
fact that inasmuch as the decree which it was 
sought to appeal against confirmed the decision 
of the Court immediately below, a certificate could 
not be granted unless the appeal involved some 
substantial question of law which was absent. In 
the first place we must remark that the question 
which is now before us was not raised before the 
learned Judges. Two separate decrees appear to 
have been drawn up in the two appeals thougn 
they both arose out of the same suit. There was 
the further complication that the plff. filed iwo 
separate applications one of which had already 
been granted. It was not argued before them 
that there was only one decree of the High Court 
as the decree of the appellate court, & that decree 
was not an affirming one. In our opinion, tills 
decision cannot be taken as an authority that 
when there are two appeals by two parties in the 
- 4 » same suit & relating to the same matter in con¬ 
troversy, two decrees should follow & there should 
be two applications for leave to appeal to a 
superior tribunal. It may be mentioned that the 
decision in ‘Ramanathan Chetti v. Subramania 
Chetti’ 51 Mli.J. 295, followed this decision applied 
it to the case of an appeal & a memo, of ob¬ 
jections. The learned Judges of our Court were 
apparently of the view that it made no difference 
in principle whether it was an appeal & a cross- 
appeal or it was an appeal with a memo, of ob¬ 
jections. The decision in 'Ramanathan Chetti v. 
Subramania Chetti’, 51 M.L.J. 295, is certainly not 
now law after the decision of the Full Bench in 
‘Gangadhara v. Subramania',ILR (1947) Mad 6. 

(11) The next decision relied on by Mr. Ramn- 
chandra Aiyar is that in 'Nathulal v. Raghubir 
Singh’, 54 All. 146. That decision itself, a de¬ 
cision of a Full Bench, takes the same view as 
the Full Bench of our Court in ‘Gangadhara v. 
Subramania’, I.L.R. (1947) Mad. 6, as regards an 
appeal & a memo, of cross-objections. As in (lie 
result there was only one decree disposing of 
both by which the decree of the first Court had 
been varied, the unsuccessful party had a right 
of appeal to His Majesty in Council against the 
decree of the First Court which had not been 
> affirmed. But counsel relies upon certain ob¬ 
servations which Sulaiman, A.C.J., made during 
the course of his judgment. He was inclined to 
think that separate appeals, that is to say, cross¬ 
appeals might stand on a different footing, because 
the appeals are separately numbered and ordi¬ 
narily separate decrees are passed & prepared in 
them. But it was not necessary for him toi ex¬ 
press any definite opinion on this question. 
Mukerji, J., also considered it unnecessary to ex¬ 
press any opinion in the case where there are 
two independent appeals & consequently there 
Are two decrees in appeal. The other learned 
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Judge, Boys, J. was obviously inclined to take the 
view that it should not make a difference in the 
case of cross-appeals. He said: 

«•.X desire to point out that there is, in 

my ’view, a glaring anomaly in the law as it at 
present stands. There having been appeal with 
a cross-objection, we have decided the law in 
one way. H, in this very case, instead of an 
appeal with a cross-objection there had been avo 
so-called cross appeals, it would, as the decisions a, 
present stand, have had to be decided in exactly 
the opposite way. I cannot, therefore refiain 
from expressing the hope that the question may 
very shortly be raised in reference to two so-caLed 
cross-appeals & be further considered by a Full 
Bench." 

(12) In 'Benares Bank Ltd. v. Rajnath Kunzru'. 
57 All. 873, the question of cross-appeals did arise. 
A suit for money claimed in respect of two dis¬ 
tinct items was decreed in part, namely, fully as 
regards the first item & partially as regards the 
second. Both the parties filed cross-appeals m 
the High Court. They were heard together & 
disposed of by one judgment, but two separate 
decrees were prepared in the two appeals, the 
deft's, appeal being allowed & the plff’s. appeal 
being dismissed. There were two separate appli¬ 
cations & the application which came up before 
the Full Bench was the application in the appeal 
of the plff. which had been dismissed. There was 
no dispute as to valuation the requirement as to 
which was satisfied, but it was conceded that no 
substantial question of law arose. It was held 
that the plff. was not entitled to appeal as of 
right. The ‘ratio decidendi’ is contained in the 
following passage in the judgment of Sulaiman, 
C.J., at page 877: 

"The case of two cross-appeals is not exactly 
identical with an appeal & a cross-objection. In 
the case of an appeal & a cross-objection there is 
only one judgment delivered & only one decree is 
prepared by the Court which embodies the ad¬ 
judication in both the appeal & the cross-objec¬ 
tion. On the other hand, under O. XLI, R. 35 the 
decree of the appellate court has to contain the 
number of the appeal, the names & descriptions 
of the appellant & the respondent & a clear speci¬ 
fication of the relief granted or other adjudication 
made. If there are two cross-appeals pending in 
the High Court two decrees have to be prepared 
giving all these particulars.’’ 

Niamatullah J., rested his conclusion on the fact 
that one document described as a decree may 
contain several adjudications on several distinct 
matters in controversy & may amount to several 
decrees. He found that there were twd such 
different controversies in the case before the 
Full Bench & as regards one of them the decree 
of the High Court had affirmed the decision of 
the Court below. We are not concerned with the 
actual conclusion arrived at by the learned Judges. 
Possibly it was right on the facts of the case. 
But we must respectfully dissent from the ob¬ 
servations of Sulaiman, C.J., that O. 41, R. 35 
prevents one decree being made by the appellate 
court following one common judgment disposing 
of two appeals. As we have pointed out earlier 
in this judgment, even if there are two cross¬ 
appeals, there should only be one decree of this 
Court which would supersede the decree of the 
Court below. Even assuming that this decision is 
correct, it would not help the respondent, because 
it was conceded by her counsel that both the 
appeals in so far as they related to the items 
covered by the settlement deed involve the same 
matter in controversy. Equally the respondent 
will derive little assistance from the decision in 
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'Mukundilal v. Hashmatun-nissa', I.L.R. (1937) All. 
105. A suit was brought for recovery of possession 
of property on the ground that the plff. was the 
next reversioner of the last male owner. The 
defts. were transferees from a person who was 
claiming to have been the adopted son of the 
deceased. The trial court held that the adoption 
was not proved & decreed the claim. Two sots 
of defts. (transferees) filed separate appeals to 
the High Court which were heard together. The 
High Court held that the adoption had been 
proved & dismissed the entire suit. The plff. 
filed two applications for leave to appeal to His 
Majesty in Council. In one of the appeals the 
valuation was above Rs. 10,000, but in the other 
it was less. Objection was taken that no leave 
could be granted in the latter case. But the 
learned Judges thought that it was a fit case for 
the grant ot a certificate under S. 109 (c) of the 
Code. We agree that leave should have been 
granted, but with respect certainly not under 
S. 109 (c) which has never been considered to 
apply to such circumstances. Leave should have 
been granted really because though there were 
two separate appeals, in essence there was only 
one decree of the High Court, a decree dismissing 
the suit in its entirety. 

(13) We think that ‘Asaram v. Kisben Cband’, 
11 Lah. 465, on which Mr. Ramachandra Aiyar 
relied was wrongly decided, as also the case in 
Banarsidas & Sons v. Delhi Iron Syndicate/ 
AIR (24) 1937 Lah 916. In these two cases though 
there were cross-appeals, not only were they 
heard together but a composite decree was pre¬ 
pared in both the appeals & rightly. Nevertheless 
the learned Judges take the view that there 
should be a splitting up of the decree of the ap¬ 
pellate court because there were two appeals. 

(14) A decision of this Court on which strong 
reliance was placed by Mr. Ramachandra Aiyar 
lor the respondent was that in ‘Chokkalingam 
Chetti v. Official Assignee, Madras', 1940-2-MLJ 
645. In that case one 'C' filed an application in 
insolvency claiming a sum from the Official As¬ 
signee & also claiming priority therefor. The 
Court upheld his claim but denied priority. There¬ 
upon both the Official Assignee & the claimant 
filed two appeals, the claimant in so far as it 
disallowed his claim to priority & the Official As¬ 
signee in so far as it allowed *C' to prove in the 
insolvency. Both the appeals were in the main 
dismissed, but in the appeal by the Official As¬ 
signee a modification was made as to interest. 
The claimant applied for leave to appeal to the 
Privy Council treating the decree as a varying 
decree. It was held that so far as the claimant 
was concerned, the decree was one of affirmance. 
It was contended for the petitioner in that case 
that there was one decree issued & his claim was 
one composite claim, but the learned Judges were 
not inclined to agree with the contention. They 
thought that "though one decree was issued in 
this case, it is in essence a document which em¬ 
bodies two decrees." In refusing leave the 
learned Judges were largely influenced by the 
ruling in 'Ramanathan Chetti v. Subramania 
Chetti’, 51 MLJ 295. As 'Ramanathan Chetti v. 
Subramania Chetti', 51 MLJ 295 has been held 
by the Full Bench in 'Gangadhara v. Subramania, 
I.L.R. (1947) Mad. 6 to have been wrongly 
decided, it must follow that the basis of the 
decision in ‘Chokkalingam Chetti v. Official As¬ 
signee, Madras', 1940-2-MLJ 645, also goes. 

(15) It must be mentioned that we are not 
concerned in this case with several reliefs based 
on different causes of action being clubbed to¬ 
gether following an established rule of practice 


such as that dealt with in 'Vaithialinga Mudallar 
v. Somasundaram Chettiar'. 42 Mad. 228. Even 
when there are several defts. each one of whom 
is interested in items which may not be of the 
reo.uired value, it will be sometimes permissible 
to take the aggregate value of all the items in 
dispute, for which position we have the authority 
of the judicial Committee in ‘Pethu Reddiar v 
Rajambu Ammal’, (1948) 2 MLJ 25. 

(16) As we have said before, so far as itemsl 


covered by the settlement deed are concerned, 
there is only one subject-matter in dispute & in 
respect of that the decree of this Court certainly 
did not affirm the decision of the Court below. 
The value of the items covered by the settlement 
deed admittedly exceeds Rs. 10,000 even if a half 
share is taken. The petitioners will therefore be 
entitled to a certificate that the case fulfils the 
requirements of Ss. 109 & 110, Civ. P. C. 

(17) Mr. T. V. Muthukrishna Aiyar, learned 
counsel for the petitioners has represented to us 
that the appeal would be confined to the items in 
Sch. IT. 

C.R.K./V.S.B. Application allowed. 
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FULL BENCH 

RAJAMANNAR C. J.. VISWANATHA SASTRI 
AND PANCHAPAKESA AYYAR JJ. 
Parucliuru Thirumala Satyanarayanacharyulu 
and another, Petitioners v. Vannava Ramalingam 
and others, Respondents. 

Civil Revn. Petn. No. 1630 of 1947 D/- 8-1-1951. 

t Civil P. C. (190S), O. 7. R. 11. Ss. 2 (2), 115 - 
Court-fees Act (1570), S. 12—Order rejecting plaint 
for non-payment of deficit court-fee — Proper re¬ 
medy against. > 

Where an order directing payment of additional 
court-fee is not complied uhth and it is followed 
by an order rejecting the plaint, a revision petition 
is not maintainable against the latter. The pro¬ 
per remedy is only by way of an appeal against 
the order rejecting plaint which is a decree under 
S. 2(2) and is appealable as such. Once an appeal- 
able order in the form of an order rejecting the 
plaint is passed, a revision petition cannot also be 
filed against the earlier order demanding addition¬ 
al court-fee. Such a petition is against the well- 
established principles of procedural lato. AIR (31) 

1944 Mad 315 (FB) and obiter remarks in AIR (29) 

1942 Mad. 585 Relied on. (Para 2) 

Anno: C. P. C. S. 2(2) N. 13, S. 115 N. 8, O. 7 
R. 11 N. 11, 12, Court-fees Act S. 12 N. 13. 

G. Venkatarama Sastry, for Petitioners — The 
Govt. Pleader for the State. 

Cases referred to: 

('42) 1942-1 MLJ 569: (AIR (29) 1942 Mad 585) 

(Prs 2, 4) 

C44) ILR (1944) Mad 626: (AIR (31) 1944 Mad 
315 FB) (Prs 2, 4) 

RAJAMANNAR, C.J.: The petitioners filed a suit 
in the court of the Subordinate Judge of Guntur v | 
for a declaration that they were, or, in the alterna- < 
tive, plff. 2 was the hereditary archaka of a temple- 
% They paid a fixed court-fee of Rs. 100 under Art. 
17-A of Sch. II, court-fees Act valuing the suit for 
the purposes of jurisdiction at Rs. 3600. On an 
objection taken to the correctness of the valuation, 
the learned Subordinate Judge, after enquiry, found 
that the suit had been grossly undervalued, that 
the valuation of the property in suit exceeded Rs- 
10,000 & directed the petitioners to pay an addi¬ 
tional court-fee of Rs. 400. This order was passed 
on 14-3-1947 & ten days’ time was given for nay- 
ment of the deficit court-fee. The suit stood ad- 
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of the plaint under O. 7, R. 11, Civ. P. C. This 
is what the Full Bench held in 'Murtiraju v. Sub- 
baraju’, ILR (1944) Mad 626. If no such revi- 




loumed to 24-3-1947. On that day the suit was 
railed Si as the petitioners had not paid the deficit 
court-fee, the plaint was rejected. The /‘-vision 
petition before us is against the order dated 24-3- 
1947 rejecting the plaint. Under S. 2 (2), Civ. P.C., 
an order rejecting a plaint shall be deemed to 
be a decree. It was therefore open to the t eti- 
tioners to file a regular appeal against that order. 
As an appeal was competent, it follows that the 
revision petition is not maintainable & must there¬ 
fore be dismissed on this ground. 

(2) Mr Venkatarama Sastri argued that though 
the revision petition as filed purported to be 
against the order of 24th March rejecting the 
plaint, it must be deemed to have been really filed 
to revise the earlier order of the 14th March 
directing payment of additional court-fee. He 
relied on the ruling of the Full Bench in 'Murthi- 
raju v. Subbaraju’, L L. R. (1944) Mad 626 which 
held that a revision petition would lie to the High 
Court when a subordinate court has held that a 
plaint has been inadequately stamped. In that 
case, however, there was no order formally reject¬ 
ing the plaint before the revision petition was 
filed against the order directing the plff. to 
pay an additional court-fee. It was urged 
before the learned Judges in that case 
that the petitioner before them could have waited 
till a consequential order was passed by the lower 
court rejecting the plaint on non-payment of the 
additional court-fee demanded & then filed an 
appeal. But the learned Judges observed: 

"The mere fact that an appeal would lie later 
from the consequential order passed by the Sub¬ 
ordinate Judge if the stamp fee were not paid was 
no ground for refusing to entertain the petition.” 
The decision of the Full Bench is therefore no 
authority in support of the position that a revision 
petition would lie against an order demanding an 
additional court-fee even after a consequential 
order has been passed by the court rejecting the 
plaint, because the additional court-fee demanded 
had not been paid. Learned counsel was unable 
to cite any decided case in which it has been held 
that even after an order had been passed rejecting 
a plaint, an appealable order, the party aggrieved 
could prefer a revision petition against the earlier 
order demanding the additional court-fee. In 
our opinion, to allow a civil revision petition to 
be preferred in such circumstances would be against 
the well established principles of procedural 
law. In *Ratnavelu Pillai v. Varadaraja 
Pillai’, 1942-1 M. L. J. 569, Chandrashekhara Aiyar 
J. made an observation that if the order directing 
Ipayment of additional court-fee was not complied 
|with & it was followed by an order dismissing the 
suit, a revision petition would not be maintain¬ 
able, but the remedy was only by way of an 
.appeal against the decree. We agree with this 
observation which no doubt was made 'obiter' in 
that case. 

(3) The civil revision petition is therefore dis¬ 
missed with costs. 

(4) VISWANATHA SASTRI J.: I respectfully 
agree. An erroneous order of the lower Court 
demanding additional court-fee is revisable by the 
High Court at the Instance of the plff. on the 
ground that there is a refusal to exercise the juris¬ 
diction vested in the lower Court to proceed wltn 
the trial & decide the suit unless the condition 
imposed by the Court is fulfilled & the court-fee 
demanded is paid by the plff. Therefore a plff. 
against whom an adverse order has been passed 
with reference to the court-fee payable by him on 
the plaint has been held entitled to move this 
Court in revision without waiting for the rejection 


sion petition is filed & the order directing nay- 
ment of additional court-fee not having been 
complied with, is followed up by an order re¬ 
jecting the plaint, then the proper remedy of the 
plff. is to appeal against the order rejecting the 
plaint. This is what Chandarshekhara Aiyar J. 
observed though 'obiter' in 'Ratnavelu Pillai v. 
Varadaraja Pillai', 1942-1 M.L.J. 569. There la 
no inconsistency between these two decisions. An 
order rejecting a plaint does not conclusively 
determine the rights of the parties; nor is it a 
formal expression of an adjudication deter m i ni n g 
the rights of any party with reference to any 
matter in controversy in the suit. O. 7, R. 13, Oiv. 
P. C. provides that the rejection of the plaint on 
any of the grounds mentioned in that order is no 
bar to a fresh suit on the same cause of action. 
Nevertheless, S. 2(2) enacts that an order reject¬ 
ing a plaint under O. 7 R. 12, Civ. P.C. shall be 
deemed to be a decree, apparently because the 
••ejection of- the plaint conclusively determines 
that the plff. is not entitled to bring his suit on a 
court-fee stamp of a value less than what has 
been found by the court, Sc to this extent there 
is a final decision. An appeal lies against an 
order rejecting the plaint, but not against an order 
demanding payment of additional court fee. The 
latter order is open only to a revision. If no re¬ 
vision petition has been filed against the order 
demanding additional Court-fee before the plaint is 
rejected for non-compliance with It, the remedy 
of the plff. is to appeal against the order rejecting 
the plaint. It is for this reason that O. 7, R. 12 
requires the court to pass a formal order rejecting 
the plaint giving the reasons for its conclusion. 
Though neither the order calling for payment of 
additional court-fee, nor the order rejecting the 
plaint for non-compliance with the order deter¬ 
mines the rights of the parties, the Civil Procedure 
Code prescribes different remedies in the two cases, 
in the former case by a revision petition to this 
Court & in the latter case by an appeal to thatl 
Court to which an appeal from the decree passed 
in the suit would have been preferred. I therefore 
agree that the remedy of the plff. in this case was 
to have appealed against the order rejecting the 
plaint. 

(5) PANCHAPAKESA AYYAR J.: I agree With 
the observations of my Lord the Chief Justice t 
Viswanatha Sastri j. In my opinion, any artf 
who is aggrieved by an order calling for an ad¬ 
ditional court fee should at once take a copy of 
that order & file a revision petition to this court* 
Si get a stay, if he does not want to pay the ad¬ 
ditional court fee & only wants time to file a re* 
vision petition. If he waits till the time granted 
for paying the additional court fee expires St the 
plaint is rejected, & does not even request the 
court before the plaint is rejected to grant him 
time for getting copies to file a revision petition, 
in which case the court will certainly grant a 
reasonable time, he cannot afterwards file a revi¬ 
sion petition as his remedy then is only an appeal 
In this case, it seems to me that the petitioner* 
hoped to pay the additional court-fee, &, having 
failed to collect the amount & pay it, allowed the 
plaint also to be rejected, &, then, as an after¬ 
thought, filed this revision petition which accord¬ 
ingly deserves to be rejected. 

C.K1./D.R. Revision dismissed. 
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A. I. R. (39) 1952 MADRAS 88 (C. N. 41) 
PANCHAPAKESA AYYAR J. 

Chandrala Seshayya and others, Petitioners 
v. Chandrala Lakshmamma and others, Res¬ 
pondents. 

Civil Revn. Petn. No. 150 of 1948, D/- 1-2-1951. 

Court-fees Act (1870), S. 7 (V) (d) — Suit 
for specific portion of land. 

A specific property that is claimed can never 
be an unspecified fractional share of the pro¬ 
perty, though , of course, it will be. like any 
portion of land, 'some fraction of the entire 
land'. Where the plaintiff is claiming not a 
partition of an unspecified fractional share of 
undivided land but is claiming a specific portion 
of that undivided land, namely, the ‘northern 
half of the land , court-fee is payable under 
S. 7, Clause 5 (d) on the ‘market value ’ of the 
properry. AIR (34) 1947 Mad 297 F B, Foil; 
AIR (38) 1951 Mad 698, Ref. (Para 1) 

Anno: Court Fees Act, S. 7 (V) N. 19. 

M. Appa Rao, for Petitioners — Government 
Pleader, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(*47) 1947-1 MLJ 201: (AIR (34) 1947 Mad 

297 FB) (Pr l) 

(’51) 1951-1 Mad L Jour 73: (AIR (38) 1951 

Mad 098) (Prs 1, 2) 

ORDER: The only point for determination 
in this civil revision petition is whether the 
learned District Judge. Krishna, erred in law 
in holding that the Full Bench decision in 
‘Kesanna v. Boya Bala Gangappa’, 1947-1 
MLJ 201. would apply to the petitioners' case 
and make court-fee payable under S. 7, clause 
5 (d) of the Court-fees Act on the ‘market 
value’ of the property, as the petitioner was, 
claiming not a partition of a fractional share 
of undivided land but was claiming a specific 
portion of that undivided land, namely, the 
‘northern half’ of the suit land. After perusing 
the entire records, and hearing Mr. M. V. Sri¬ 
nivasa Rao for Mr. M. Appa Rao. the learned 
counsel for the petitioner, and Mr. Ch. Rama- 
krishna Rao, for the Government Pleader, I 
have absolutely no hesitation in holding that 
the lower Court’s view is correct and is not 
vitiated by any error. The Full Bench ruling 
has laid down that when a person is suing for 
a decree for possession of ‘specific immove¬ 
able property* the court-fee must be paid on 
the ‘market value’ of the lands. That position 
is not disputed by the learned counsel for the 
petitioner, as, indeed, it cannot be before this 
Court. What he contends is that the petitioner 
was only asking for an ‘unspecified fractional 
Share’ of an undivided land, namely, a half 
share. If that had been so, his argument would 
have been correct and court-fee would have 
been payable only under S. 7 (6) (b) (sic.). 
But the petitioner has really asked for a ‘spe¬ 
cific portion’ of the land, namely, the ‘northern 
half’ of the land, and not for a mere unspecified 
half of the land, with reference to good and 
bad qualities. It is obvious that a man claim¬ 
ing the ‘northern half’, or the ‘eastern half’, 
or, a half ‘to be carved out in the middle of 
a ‘land’ leaving only the margins for the other 
half, is asking for a ‘specific portion* of the 
land, and not just ‘an unspecified half’ wher¬ 
ever it is allotted. A specific property that is 


A Panchapakesa Ayyar J.) A. I. B. 

claimed can never be an unspecified fractional 
share of th e property, though, of course, it will 
be, like any portion of land, ‘some fraction of 
the entire land’. The matter is not merely 
academic or technical, but will have important 
practical consequences. For instance, a man 
asking for and getting the ‘western half’ of 
Rajasthan will get only a desert whereas a man 
asking for and getting the ‘eastern half’ of 
Rajasthan will get fertile lands of great value 
A mere suit for a half of Rajasthan, with 
reference to good and bad qualities, will give 
the plaintiff half the desert and half the good 
lands where a suit for only the ‘eastern half’ 
will give him very valuable lands worth very 
much more than the half value of the whole. 
The rule is thus laid down by a Bench decision, 
to which I was also a party in ‘Venkatasubba 
Rao v. Venkata Rao', 1951-1 Mad L Jour 73: 

“A fractional share predicates that the owner 
of that share is entitled to every bit of the 
total extent of the land till a partition is 
held and specific part is allotted to him.” 

In other words, he has a half share, in a case 
like this, in every blade of grass or other pro¬ 
perty ‘all over the land', and his right will not 
be confined to, nor will he be allotted, the 

whole of the crops or properties in the northern 
half of the land, giving him no right whatever 
inlthe southern half of the land. So, this case 
is one where the petitioner was suing for a 
‘specific share of the land’, namely, the ‘nor¬ 
thern half’ of the land in question, and ‘not 
for a fractional half’ of an undivided land 

where nobody has been given any specific share 
in any portion. The learned counsel for the 

petitioner mode his position even worse by 

saying that the petitioner could not claim any 
share in the ‘southern half’ of the land as he 
has been ‘gifted only the northern half of the 
land*. In other words, he admitted that a ‘spe¬ 
cific portion’ of this land was gifted to him 
and was claimable by him, and he was bound, 
to pay court-fee under S. 7 (5) (d) of the 
Court-fees Act. 

(2) No doubt, the learned counsel for the 

petitioners was right in urging that the Full 
Bench decision holding that court-fee under 
S. 7 (5) (d) had to be paid on such specific 
portions of land leads to some anomalies. That 
is so. In the decision in ‘Venkatasubba Rao v. 
Venkata Rao’, 1951-1 Mad L Jour 73, referred 
to above, we observed, at page 80, as follows: 
“We may point out that by reason of the Full 
Bench decision many anomalies are intro¬ 
duced in the application of S. 7 (v) (d) and 
the notification issued by the Government. In 
a suit for possession of a specified plot a 
larger court-fee may be payable, whereas for 
partition and possession of a fractional share 
in regard to a larger extent, a smaller court- 
fee may suffice. In the case of a fractional 
share, a suit for its recovery may be filed in 
a District Munsif’s Court whereas for a 
smaller extent, if the property is a specified 
one with boundaries, it will have to be filed 
in the Subordinate Judge’s Court. This 
situation is not only illogical but sometimes 
makes the members of the litigant ^ public 
feel its oppressiveness by contrast. Though 
this decision was made as early as 6th 
January 1947, no attempt has yet been made 
by the Legislatures to remove the anomalies, 
without at the same time overburdening the 
litigant public.” 
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But those observations of ours will not affect 
the position in law, and it is for tbo Legislature, 
which is now busy with more important mat¬ 
ters, like food, yarn, religious endowments, 
adult suffrage prohibition etc., to move in the 
matter and remove the anomalies. This petition 
deserves to be, and is hereby, dismissed with 
costs. 

C.RX./D.H. Revision dismissed. 

V A. I. R ,(39) 1952 MADRAS 89 (C. N. 42) 
KRISHNASWAMI NAYUDU, J. 

S. K. Rajalingam Chettxj and others, Appli¬ 
cants v. Official Assignee, Respondent. 

Appln. No. 213 of 1951 in I.P. No. 23 of 
1892, D/- 23-7-1951. 

r Indian Insolvency Act, 1848 (11 and 12, Viet 
Ch 21), S. 87 — Unclaimed amount with Offi¬ 
cial Assignee — Insolvent not finally dis¬ 
charged — Claim by his heir for payment — 
Whether can be allowed — Presidency Towns 
Insolvency Act (1909), S. 127 . 

The right of an insolvent or his heirs to be 
entitled to any surplus in the hands of the 
Official Assignee arises only when there is a 
surplus after payment in full with interest the 
claims of the creditors either under the Indian 
Insolvency Act of 1848, or under S. 76 of Act 
(III (3) of 1909). Where therejore certain 
amount is standing to the credit of an insol¬ 
vent’s estate who had died without obtaining a 
final discharge as provided by the Act of 1848 
and the proceedings are still pending ivithout 
any payment to the creditors, neither the insol¬ 
vent nor his heirs are entitled to the amount 
and as such, an application by the heir of the 
insolvent for payment of the amount under 

5. 87 of the Act of 1848 cannot be entertained. 

In such circumstances, under the Act of 1848 , 

| the assignee should seek the directions of Court 
under S. 44 (or under O. 11 R. 13 if the In¬ 
solvency Rules framed under the Act 3 of 1909) 
and act according to the directions of the Court 
as to the disposal of the money due to such 
creditors. (Paras 4, 5) 

N. S. Raghavan, for Applicant. 

Official Assignee in person. 

ORDER: The heirs of a deceased insolvent, 
who was adjudicated in I. P. No. 23 of 1892, 
apply for payment out of Rs. 1400/- standing to 
the credit of the estate with the Official 
Assignee. 

(2) The insolvent in this case died without 
obtaining final discharge as provided for under 
the Act, i.e., Insolvent Debtors Act, Ch. XXI of 
1848. It was found long after his death that 
he was entitled to l/3rd share in premises No. 

6, Vaikunta VadKyar Street, G. T., Madras. 
That property was sold in execution of the 
mortgage decree in O. S. No. 177 of 1943 on 
the file of the City Civil Court. The insolvent’s 
share was vested in the Official Assignee and 
the present sum represents the net sale proceeds 
of the insolvent’s share in the said property. 

(3) The present application is based on the 
ground that no creditors are available for pay¬ 
ment and that the applicants being the heirs 
of the insolvent have become entitled to the 
amount. Section 127 of the Presidency Towns 
Insolvency Act (Act III of 1909) is as follows : 

The proceedings under an insolvency petition 

under the Indian Insolvency Act, 1848, 
pending at the commencement of this Act 
shall, except so far as any provisions of this 


Act is expressly applied to pending proceed¬ 
ings, continue, and all the provisions of the 
said Indian Insolvency Act shall, except as 
aforesaid, apply thereto, as if this Act had 
not been passed.” 

The relevant provision therefore under which 
payment out can be asked for by the insolvent 
or his legal representatives under the Act of 
1848 is Section 87. Section 87 provides that 
when the debts or demands in respect of a 
judgment had been entered under Section 86 of 
the said Act shall have been discharged and 
satisfied, it shall be lawful for the Court, upon 
application of the insolvent, his heirs, executors, 
or administrators, to direct satisfaction to be 
entered, and if after such discharge and satis¬ 
faction, there shall remain in the possession, 
or subject to the control of his assignee, any 
property which has come to such assignee by 
virtue of the order made in that behalf, then 
the Court would be entitled to order that such 
property will be vested either in the insolvent, 
or his heirs, or executors whomsoever may 
apply. The Act of 1848 contemplates a final 
discharge, before which under Section 86 the 
Court, for the relief of the insolvent debtors, 
may direct a judgment to be entered up against 
the insolvent for the amount of the debts or 
demands mentioned in the schedule. It is 
in the nature of a decree against the insol¬ 
vent, which decree must be shown to 
have been satisfied in order to entitle the heirs 
to claim the properly remaining in the hands 
of the assignee. 


(4) I he position in this estate is that the 
insolvent obtained only an order of personal 
discharge on the opposition of some of the cre¬ 
ditors; but there was no final discharge or 
certificate granted to him as provided in the 
Act of 1848. It was therefore contended by the 
Deputy Official Assignee that the one-third 
share continued to vest in the Official Assignee 
and the claim to the sale proceeds representing 
one-third share could not therefore be sustained. 
The right of an insolvent or his heirs to be 
entitled to any surplus in the hands of the 
Ofiicial Assignee arises only when there is a 
surplus after payment in full with interest the 
claims of the creditors either under the Indian 
Insolvency Act of 1848, or under Section 76 of 
the present Act (Act III of 1909). In this casej 
trie proceedings in insolvency are still pending. 
The creditors have not been paid. In such cir¬ 
cumstances, under the Act of 1848, the assignee- 
should seek the directions of Court under Sec¬ 
tion 44 and act according to the directions of 
the Court as to the disposal of the money due 
to such creditors. Under the present Act, in 
respect of unclaimed dividends the rule framed 
under the Insolvency rules is Order 11, Rule 13 
If the creditors have not applied for divi-‘ 

thor^f W !l V 1X , m ° nths after the declaration 
® he - Court may Issue directions to the 
Official Assignee to transfer such dividends to 

as it thi V nks C, fit G ° Vemment or make such order 

• In . this 5? se \ \ n any view > neither the 
insolvent nor his heirs have become entitled 
to the amount, since the amount cannot be 
said to have re-vested in the insolvent. The 
applicants are therefore not entitled to recover 
the sum. The application is dismissed. 


C.R.K./D.R. 


Application dismissed. 
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A. I. R. (39) 1952 MADRAS 90 (C. N. 43) 
CH.4A T DRA REDD! J. 

Meenakshiammal, Petitioner v. K. G. Kri- 

naswami Iyer and others, Respondents. 

Civil Revn. Petn. Nos. 1228 to 1230 of 1948. 
D/- 9-2-1951. 

Limitation Act (1908), Art. 182 (5) — In ac¬ 
cordance with law — Application by assignee 
decree-holder for execution — Not accompani¬ 
ed by transfer deed — Date of transfer not 
mentioned — Effect — Civil P. C. (1908), O. 21, 
Rr. 11 and 16. 

An application for execution by an assignee 
decree-holder cannot be held to be one not in 
accordance with law merely because the appli¬ 
cation is not accompanied by the assignment 
deed which is not so required under O. 21, 
R. 11, C. P. C. Similarly, the failure to men- 
toin the date of transfer in the application 
though amounts to a defect within O. 21, R. 11 
(ff) (Mad) Civil P. C. will not make the appli¬ 
cation not in accordance with law for purposes 
of Art. 182 (5), Limitation Act. Case law Ref. 

(Paras 4, F, 6, 7) 

Anno : Lim. Act, Art. 182, N. 78. 

T. S. Vaidhyanalha Iyer , for Petitioner; 
B. Lakshrpinarayana as Amicus curiae, for 
Respondents. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 
(’83) 6 Mad 250 (Pr 8) 

(’93) 16 Mad 142 (Pr 8) 

(’29) 52 Mad 760 : (AIR (16) 1929 Mad 703 
F B) (Pr 8) 


) A. 1. B. 

present execution petitions, which hav e given 
rise to tnese revision petitions, were filed hv 


(’37) 1937-2 Mad L Jour 
Mad 144) 

(’49) 60 Mad L W 815 
43) 

C50) 62 Mad L W 804 
261) 
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(A I R (25) 1933 
(Pr 6) 

(A I R (36) 1949 Mad 

(Pr 6) 

(A I R (37) 1950 Mad 

(Pr 6) 


JUDGMENT : These three revision peti¬ 
tions raise the same question relating to limita¬ 
tion and the petitioner is the same in all the 
three petitions. They arise out of the three 
execution petitions filed bv the petitioner in 
S. C. Nos. 1926 of 1937,899 of 1938 and 900 of 
1938 on the file of the District Munsif’s Court 
of Madhurai. They were dismissed by the trial 
Court as being barred by limitation under the 
following circumstances. 

(2) These execution petitions were filed by 
the present petitioner as an assignee of the 
decrees obtained by one K. G. Krishnaswami 
Iyer. The original decree-holder was adjudged 
an insolvent in I. P. No. 20 of 1943 and all his 
properties became vested in the Official Recei¬ 
ver of Madhurai. In the course of the adminis¬ 
tration of the estate the Official Receiver sold 
the properties in a public auction and they 
were purchased by the present petitioner. Sub¬ 
sequently the Official Receiver assigned these 
decrees to her by a document. Thereafter the 
assignee-decree-holder filed applications for 
recognition of the assignment and for transmis¬ 
sion of the decrees to the Court of the District 
Munsif of Devakottah for execution. As the 
execution petitions were not accompanied by 
the assignment deeds and as the dates of the 
transfer of the decrees in favour of the peti¬ 
tioner were not mentioned in the execution 
petitions they were dismissed in December 
1944. Within three years of this dismissal the 


the assignee decree-holder. 

(3) The District Munsif dismissed these ao- 
phcations being of opinion that the applications 
hied in 1944 did not serve as steps-in-aid of 
execution as the latter, according to him were 
not in accordance with law within the meaning 
of Art. 182 (5) of the Limitation Act and fher£ 
iore could not keep the decrees alive. The 
aggrieved assignee decree-holder has filed the* 
present revision petitions against those orders 

(4) The question, therefore, to be considered 
in these revision petitions is whether the view 
of the trial Court that the execution petitions 
filed in 1944 were not in accordance with law 
is correct or not. The chief ground of decision 
of the lower Court is as the failure to file an 
assignment deed in favour of the assignee 
decree-holder along with the execution appli¬ 
cation would give rise to a great deal of fraud, 
an application not accompanied by an assign¬ 
ment deed should not be considered to be one 
in accordance with law. I am not able to see 
how such an execution petition can give rise to 
any fraud. It appears to me that the difficul¬ 
ties envisaged by the trial Court are not real. 
The assignment of a decree can be recognised 
only after giving notice to the decree-holder 
under O. 21, R. 16, Civil P. C., and it is only 
when it is satisfactorily established that the 
assignment was as a matter of fact made by 
the original^ decree-holder that it is recognised 
by the Court. 

(5) Further the omission to file the assign¬ 
ment deed would not amount to such a defect 
as to render the E. P. not one in accordance 
with law because the filing of an assignment 
deed along with an execution application is 
not required under O. 21 R. 11. It is only 
when the statutory provisions of O. 21 R. 11 
are disregarded it may be said that the execu-, 
tion petition is not one in accordance with law. 
Therefore although the application was not ac-i 
companied by an assignment deed, the execu-) 
tion petitions filed in 1944 would still come 
under Art. 182 (5) of the Limitation Act if the 
other relevant provisions of law were complied 
with. 

(6) It has been held in a number of cases 
that failure to furnish a copy of the decree 
would not make an execution petition one not 
in accordance with law. In ‘Arunachala Red- 
diar v. Muthusadasiva Mudaliar*. 62 M L I 
804 it has been laid down by a Bench of this 
Court that an execution petition filed without 
a copy of the decree cannot be considered to 
be one not in accordance with law within the 
meaning of Art. 182 (5) of the LimitationAct, 
even though R. 142 of the Civil Rules of Prac¬ 
tice does require that the execution petition 
should be accompanied by a certified copy o* 
the decree. I may also refer to another deci¬ 
sion of the Bench of this Court in ‘Seetharama ^ 
Chettiar v. Muthukrishna Chettiar\ 60 Maa 

L W 815 where it was held that failure to fur¬ 
nish certain particulars not required under 
O. 21, R. 11, though they may be necessary 
to make an effective execution petition, couia 
not render an application a defective one so 
as to make it one not in accordance with law, 
following the earlier decision in ‘Venkataram 
Sastri v. Venkatanarasimham’, 1937-2 Mad 
Jour 881. Applying the principle underlying 
these decisions it must be held that :fail 1ure J 
furnish a copy of the assignment deed does n 
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render an execution application one not m ac¬ 
cordance with law. Hence an execution peti¬ 
tion even i£ not accompanied by an assignment 
deed, saves limitation as being a step-in-aid of 
the execution of the decree. 

(7) Another reason for which the execution 
petitions were dismissed in 1944 was the 
failure of the assignee decree-holder to men¬ 
tion the date of the transfer in her name. 
0. 21, R. 11 (if) requires that the date of 
the transfer must be mentioned in the execu¬ 
tion application. It follows that the non-com¬ 
pliance with the requirements of 0. 21 R. 11 
(ff) amounts to a defect. But the question to 
be considered is whether the defect is one 
which would not make the application filed in 
1944 a step-in-aid of execution. Though non- 
compliance with the requirements of O. 21 
rule 11 would make the execution application 
not one in accordance with law yet if there is 
substantial compliance with the requirements 
of that provision of law, it would serve as a 
legal and proper execution petition. The mere 
failure to furnish one or two particulars would 
not take it out of the scope of Art. 182 (5) of 
the Limitation Act. 

(8) In ‘Rama v. Varada’, 16 Mad 142 it was 
laid down that in spite of the defect in the pre¬ 
vious application in omitting to state the ear¬ 
lier of the two previous applications and its 
result, the preceding application would still 
serve as a step-in-aid of the execution and as 
such, it would an application in accordance 
with law. The same principle is recognised 
‘Ramanandan v. Periathambi’, 6 Mad 250. In 
‘Abdul Salam v. Veerabadra Raju’, 52 Mad 760 
the question arose whether in spite of the omis¬ 
sion to furnish certain particulars as required 
under O. 21 R. 11, the execution petition 
could be considered to be valid one for pur¬ 
poses of claiming rateables under S. 73, Civil 
Procedure Code. It was laid down by the Full 
Bench that despite the failure of the decree- 
holder to mention some of the particulars 
necessary under O. 21 R. 11, Civil P. C. for a 
formal execution application, it was sufficient¬ 
ly an application within the meaning of S. 73, 
C. P. C. 

(9) On these authorities, I must hold that 
when there is substantial compliance with the 
requirements of the provisions of O. 21 R. 11 
C. P. C. the previous execution application will 
serve as a step-in-aid of execution under 
Art. 182 (5) of the Limitation Act. It there¬ 
fore follows that the present execution appli¬ 
cations filed by the assignee-decree-holder 
within 3 years of the dismissal of the previous 
execution petitions are in time and the orders 
of the trial Court dismissing these execution 
petitions as being barred by limitation are er¬ 
roneous and ought to be set aside. 

(10) The execution petitions will be restored 
to file and will be disposed of by the trial Court 
according to law. In the result the civil revi¬ 
sion petitions are allowed but I make no order 
as to costs. 

C.R.K./K.S. . Revision petitions allowed. 


A. I. R. (39) 1952 MADRAS 91 (C. N. 44) 

SATYANARAYANA RAO J. 

Ambika Palayakat Company, Petitioner v. N. 
Kannappa Pillai, Respondent. 

Civil Revn. Petn. No. 164 of 1951, D/- 
13-4-195.1. 


Court-fees Act (1870), S. 7 (i) and Sch. I, 
Art. 1 — Suit for recovery of price of goods 
sold to defendant — Claim of defendant for 
damages for breach of warranty and loss of 
reputation — Court-fee payable by defendant. 

In a suit for recovery of the price of goods 
sold by the plaintiff to the defendant, the 
defendant claimed damages under two heads: 
a sum of Rs. 2274-3-0 as damages for breach 
of warranty, namely, that the goods did not 
answer the description of the goods in respect 
of which the contract of sale was entered into; 
and a sum of Rs. 3000 as damages for loss of 
reputation: 

Held, that the defendant was entitled to claim 
the sum of Rs. 2274-3-0 without paying court- 
fee as an amount which could be considered in 
diminution of the price that was claimed, but 
not the sum of Rs. 3000, as these damages 
were not the direct result of the breach of 
warranty. If the defendant wished to prosecute 
the claim, he must pay court-fee on the sum 
of Rs. 3000. (Para 1) 

Anno: Court-fees Act, S. 7 (i), N. 14, Sch. 1, 
Art. 1, N. 3. 

M. K. Harihara Iyer, for Petitioner — The 
Government Pleader and K. Venkataraman, for 
Respondent. 


mu 


OKDLR: I think the view taken by .... 
lower Court regarding the payment of court 
fee is correct. The suit was for recovery of 
the price of goods sold by the plaintiff to the 
defendant, and the defendant claimed damages 
under two heads: a sum of Rs. 2274-3-0 as 
damages for breach of warranty, namely, that 
the goods did not answer the description of the 
goods in respect of which the contract of sale 
was entered into; and a sum of Rs. 3000 as 
damages for loss of reputation. The lower 
Court held that the defendant was entitled to 
claim the sum of Rs. 2274-3-0 without paying 
court-fee as an amount which could be con¬ 
sidered in diminution of the price that was 
claimed, but not the sum of Rs. 3000, and 
therefore it directed that the defendant should 
pay court-fee on Rs. 3000 if it intended to 
prosecute the claim as a set-off. It is contended 
that this sum of Rs. 3000 is also loss which 
has directly resulted by the breach of warranty. 
It is difficult to accept this contention in sup¬ 
port of which no authority has been cited. 
The direct loss by reason of the breach of 
warranty is the loss in the value of the goods, 
as inferior goods were supplied according to 
the defendant’s contention in place of superior 
goods for which it bargained with the plain¬ 
tiff. The damages for reputation may be fur¬ 
ther damages which it had suffered, but it 
cannot claim the amount to be taken into con¬ 
sideration in diminution of the price for which 
the plaintiff instituted the suit. These damages 
are not the direct result of the breach of war¬ 
ranty and they may be further damages within 
the meanmg of S. 59, sub-s. (2) of the Sale 
of Goods Act. The view taken therefore by 
the lower Court that if the defendant wishes 
to prosecute the claim, it must pay court-fee 
on the sum of Rs. 3000 is correct. 

(2) The civil revision petition fails and is 
dismissed with costs payable to the Govem- 
ment Pleader. The petitioner is granted two 
weeks tune from this date for payment of the 
court-fee on the sum of Rs. 3000. 

C.R.K./G.M.J. Petition dismissed. 
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The Commissioner of Income-lax. Madras , 
Applicant v. S. V. R. N. Palaniappa Cheltiar 
(died) and others, Respondents. 

Case Referred No. 30 of 1946, D/- 2-1-1951. 

Income-tax Act (1922). S. 25 (4) — Business 
on which tax was charged. 

The tax clearly should be charged on the 
business as such under the Act of 1918 to claim 
and avail the benefit under sub-s. 4 to S. 25. 
When a Hindu undivided family on a partition 
is succeeded to by one or more of its members 
in respect of the family's share in the business 
of a foreign firm and the family was assessed 
in respect of that share under the Act of 1918, 
the firm not having been assessed, the family 
is not entitled to relief under S. 25 (4) of the 
Income-tax Act as amended by the Amendment 
Act of 1939 because it cannot be said that be¬ 
cause tax was payable by the assessee on the 
profits received from a business in a foreign 
territory such assessment is an assessment of 
the business. (Paras i. 3) 

Anno : Income-tax Act, S. 25, N. 1. 

C. S. Rama Rao Sahib , for Applicant; K. 
Rajah Aiyar and K. Srinivasan, for Respon¬ 
dents. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’23) 1 I T C 189 : (A I R (10) 1923 Lah 14 F B) 

(Pr 3) 

(’23) 1 I T C 202 : (AIR (10) 1923 Mad 574) 

(Pr 3) 

(1857) 6 H L C 61 : (10 E R 1216) (Pr 7) 
SATYANARAYANA RAO J. : In pursu¬ 
ance of the direction of this Court under S. 66 
(2) of the Income-tax Act, the Income-tax Ap¬ 
pellate Tribunal referred the following ques¬ 
tion of law to this Court : 

“Whether when a Hindu undivided family on 
a partition is succeeded to by one or more 
of its members in respect of the family’s 
share in the business of a foreign firm and 
the family was assessed in respect of that 
share under the Act of 1918, the firm not 
having been assessed, is the family entitled 
to relief under S. 25 (4) of the Income-tax 
Act as amended by the Amendment Act of 
1939”. 

The facts are not in dispute. The assessee was 
an undivided Hindu family and as a partner 
carried on a money lending business at Muar 
in the Federated Malay States. The profits of 
the money lending business received by the 
joint family in British India were assessed to 
income-tax under the Act of 1918 and subse¬ 
quently. There was a partition in the family 
and at that partition, the share of the family 
in the said business at Muar was allotted to 
two of the members of the family. It was 
claimed that as a result of the partition and 
the allotment of the share of the business to 
two of the members of the family there was a 
succession within the meaning of S. 25 (4) of 
the Income-tax Act to the share of the profits 
and that therefore the Hindu undivided family 
was entitled to relief under S. 25 (4). The 
Tribunal accepted the contention of the asses¬ 
see and granted relief under S. 25 (4). The 
short question is whether the Tribunal was 


A. I.R. 

right in applying S. 25 (4) to the facts of the 
case. 

(2) That the partition brought about succes¬ 
sion to the business within the meaning of sub¬ 
clause (4) of S. 25 is now common ground and 
it is not open to us to canvass the soundness of 
that view, as that question is not before us. 
One of the requirements, therefore, of S. 25 (4) 
is undoubtedly satisfied on the facts of the 
case. The only point on which there is contro¬ 
versy is whether the assessee is a person who, A 
at the commencement of the Indian Income-tax 
(Amendment) Act, VH of, 1939, carried on any 
business, profession or vocation on which tax 
was at any time charged under the provisions 

of the Indian Income-tax Act, 1918, The ques¬ 
tion referred to us makes it clear that the 
foreign firm at Muar which carried on money 
lending business and in which the joint family 
was a partner was not assessed to income-tax. 
The share in the profits of the joint family 
which were received in British India were 
alone subject to the charge and not the busi¬ 
ness. The Income-tax Act of 1918 applied as 
provided by S. 3 to the income of an assessee 
from whatever source it is derived if it accrued 
or arose or was received in British India. The 
definition of assessee in S. 2 (2) of that Act 
included a firm and the firm as such was treat¬ 
ed as a unit for assessment of its business pro¬ 
vided its income accrued or arose in British 
India. A foreign firm could not be assessed in 
respect of its business to any extent under that 
Act. S. 5 of the Act of 1918 which defined the 
classes of income chargeable to income-tax an¬ 
alogous to the present section 6 included among 
the classes income derived from the business 
and also income derived from other sources. 

S. 9 of the same Act enumerated the permissi¬ 
ble allowances in computing the profits of the 
business under the head “income derived from 
business”. These deductions could not apply 
to a foreign business and the income of such 
foreign business could not be brought and 
could not be charged to income-tax to any ex¬ 
tent under the Act of 1918. The only extent to 
which the profits or gains of such business 
could be assessed to tax was only if the profits 
were received in British India. S. 4 of the pre¬ 
sent Act, of course, altered the position to a 
large extent. Even under the Act of 1918 it was 
held that there could be no second receipt of 
the profits in British India when once the 
profits were received in the foreign territory 
from the foreign business and the assessment 
to tax of such profits received in British India 
was not justified under the provisions of the 
Act. See ‘Sundardas v. Collector of Gujarat, 

1 I T C 189 (Lah); and ‘Secretary, Board of 
Revenue (Income-tax) Madras v. Ripon Press 
Sugar Mills Co., Ltd:\ 1 I T C 202 (Mad).. 

(3) The relief under sub-clause 4 is permis¬ 
sible only if the tax on the business was charg¬ 
ed under the provisions of the Indian Income- - 
tax Act. 1918. If the foreign business at Muar 
was not and could not have been charged under 
the Act and the share in the profits of the fami¬ 
ly from that foreign business was charged 
under S. 3 only on the receipt in British India, 
can it be said that the charge so made was a 
charge of a tax on the foreign business, in® 
income received by the joint family could no 
have been charged under the head “income 
derived from business” but only as a rec ^ l ? f 
under S. 3. The argument, however, on benau 

of the assessee by his learned advocate, Mr. 
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Rajah Iyer was that the words “on which tax 
was at any time charged” should be construed 
as meaning “with reference to which” tax was 
at any time charged. In other words, the con¬ 
tention is that the income derived by the asses- 
see was in relation to a business and therefore 
the assessment of the income must be treated 
as an assessment of the business. No doubt, 
under the provisions of the Income-tax Act, the 
tax is payable by an assessee but the assess- 
* ment of the tax is on the basis of various heads 
of income derived by the assessee one of which 
is business. It cannot, therefore, be said that 
because tax was payable by the assessee on 
the profits received from a business in a 
foreign territory such assessment is an assess¬ 
ment of the business. The meaning of the 
words “on which” is clear and it will be impos¬ 
sible to interpret those words as meaning “with 
reference to which”. The tax clearly should 
be charged on the business as such under the 
Act of 1918 to claim and avail the benefit 
under sub-s. 4 to S. 25. 


(4) The Appellate Tribunal which accepted 
the contention of the assessee proceeded on the 
basis that the assessment of the appellant’s 
share of the income from the foreign business 
tantamounts to assessment of the business it¬ 
self. The Tribunal observed as follows : 

“This position would be quite clear if it is 
only remembered that what the appellant 
was assessed was his share of income of the 
foreign firm, as if it is a business carried on 
by him. The firm itself being a foreign one, 
was not assessable as being ‘non-resident* 
and what was determined as liable to in¬ 
come-tax was the appellant’s share in the 
income of the foreign firm and which share 
was always ascertainable definitely in this 
foreign business and which was transferred 
to another and therefore succeeded to by that 
other person. It should be obvious that the 
appellant has been assessed in the past in 
respect of the business carried on by him and 
that the ownership of that business has pas¬ 
sed to another by succession within the 
meaning of the Income-tax Act and as such 
he is entitled to claim by virtue of S. 25 (4) 
that the business carried on by him of which 
he was the owner on the 1st April 1939 has 
been discontinued by him because of the 
disruption and in the ownership of the busi¬ 
ness another person has succeeded to the 
family. The requirements of S. 25 (4) are 
fully met and he is entitled to this relief”. 
This argument in my opinion proceeds on an 
erroneous assumption that the profits when 
received by the assessee in British India were 
assessed as if it was a business carried on by 
Tbjs is obviously wrong as under the Act 
of 1918, the business as such, which is carried 
on in a foreign territory could not be assessed 
to income-tax and the profits could be assessed 
under S. 3 only as a receipt of income in Bri¬ 
tish India. Of course, if the assessee succeed¬ 
ed in establishing that in fact, though wrongly 
sucmprofits were taxed on the basis of a busi¬ 
ness carried on by the assessee though in 
foreign territory, the fact of such assessment 
might possibly enable the assessee to claim the 
benefit of S. 25 (4). But of this there is no 
proof. It is possible to interpret S. 25 (4) as 
meaning that if in fact there was an assessment 
of the business carried on in a foreign territory, 
though legally, such assessment was not per¬ 
missible, the requirement of the section is satis¬ 


fied and it would not be now open to us to 
question the legality of such assessment made 
under the provisions of the Act of 1918. It is 
unnecessary, however, to express any final 
opinion on this aspect though the language of 
S. 25 (4) “on which tax was at any time charg¬ 
ed”, seems to indicate that such argument is 
possible. I am therefore of opinion that the 
view taken by the Appellate Tribunal is wrong 
and the question referred to us must be ans¬ 
wered in favour of the Commissioner of In¬ 
come-tax and against the assessee. The Com¬ 
missioner is entitled to his costs which we fix 
at Rs. 250. 


(5) RAGHAVA RAO J. : I agree. 

(6) Mr. Rajah Iyer is in my opinion perfect¬ 
ly right in his contention that this joint family 
must be taken to have carried on a business, 
none the less because it carried it on in co¬ 
partnership with strangers. On the bare 
language of the relevant enactment let it be 
assumed too that it is immaterial that the busi¬ 
ness is a foreign business in which this family 
had only a right to a share of the profits. The 
trouble in the way of learned counsel, however, 
is that in order to succeed he has still to show— 
and that he has failed to do—that on the busi¬ 
ness as such tax was at one time or another 
charged under the provisions of the Indian 
Income-tax Act, 1918. It may be a question 
whether the word under here means only “in 
purported accordance with” or something more, 
viz., ‘ -in actual accordance with”. It may 
therefore be a question whether the assessment 
of the foreign business in British India, if a 
fact, however wrongful, brings into operation 
S. 25 (iv) of the Act. That question however 
does not arise here. What arises is this: Where 
all that we know is that rightly or wrongly it 
is only the share of the profits of the foreign 
business received by this joint family in Bri¬ 
tish India that was actually taxed, although 
under the head of “income derived from busi¬ 
ness” within S. 5 of the Act of 1918 and as if 
business within that section included foreign 
business, can it be said that on the business as 
such tax was charged under that Act as requir¬ 
ed by §. 25 (iv)? The answer must on first 
thought be No. 


v»/ ..mjmu V.* ouuiuud in uiuer 10 hg 

over this difficulty that “on which” in S. 25 (iv 
T?t read as meaning “with reference t 
which . I have carefully considered the sub 
mission but must repel it. It involves a re 
writing of the statute, however trivial th 
re-wnting may seem. True, the rule of litera 
construction should not be adhered to, wher 
the context of the word or phrase to be inter 
preted renders it plain that such a constnictioi 

lanrfW n v e i ( o^ lde Halsbur y’s Laws of Eng 
and II Edn. Vol 31 page 481, Art. 5977. But i 

! hat „ th * e K P ° Sltl u n her v ? 1 can onl y say that i 
has not been shown how it is. All that can bi 
urged is that otherwise the joint family asses 
see would stand denied the benefit ot relie 
against double taxation for one year which th< 
rep ayment of the Act of 1918 with its baS 
of taxation as the income of the current year 
by the Act of 1922 with its basis if taxation fo' 

the year as the income 0 

the immediately preceding year, the ac 
counting year necessarily involved. A bene 
S? enactment must no doubt as is sometime: 
said be liberally interpreted; but as I hat 
occasion to remark in my judgment in A S 





94 Madras 


Chixxasami v. Yeerappa Chettiar 


a. I. R. 


No. 138 of 1948 this rule of liberal interpreta¬ 
tion of such an enactment, does not sanction a 
construction founded upon the equity of the 
statute, as it is sometimes called, in disregard 
of the actual language employed therein. The 
“golden” rule of literal construction—as Lord 
Wesleydal described it in the House of Lords 
in an early English case, ‘Grey v. Pearson', 
(1857) G HLC 61 at p. 106 affords in my judg¬ 
ment the safest course to adopt, on the whole, 
in this rather difficult case; and applying that 
rule I would concur with my learned brother 
in answering the reference against the 
assessee. 

C.R.K./D.H. Answer accordingly. 
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SUBBA RAO AXD PAXCHAPAKESA 
AYYAR JJ. 


Chinnasami alias Samba Goundan, Peti¬ 
tioner v. A. L. Vr. St. Veerappa Chettiar and 
others, Respondents. 

Civil Misc. Petn. No. 1819 of 1951, D/- 20-3- 
1951. 


Supreme Court Rules , O. 12, R. 3 —Failure 
to deposit printing costs — Power oj High Court 
to cancel certificate — Civil P. C. (1908), O. 45 
R. 7. 


Under the Supreme Court Rules the provisions 
of O. 45, Civil P. C. f have been made applicable 
to appeals preferred under Art. 132 (1), 133 (1) 
and 135 of the Constitution and under O. 12, 
R. 3 of those rules the High Court has power to 
cancel a certificate for the appellant's failure 
to comply with provisions of O. 45, R. 7. 

(Para 6) 

D. Ramaswami Iyengar, for Petitioner; R. 
Kesava Iyengar, for Respondents. 

ORDER .-—This is an application by the res¬ 
pondent in S. A. No. 2195 of 1946 to cancel the 
certificate granted to the appellant on 5th April 
1950 under Art. 132 of the Constitution of India. 

(2) On a representation made by the appel¬ 
lant in S. A. No. 2195 of 1946, we passed the 
following order : 

"In our view the judgment just delivered in¬ 
volves a substantial question of law within 
the meaning of Art. 132 of the Constitution 
of India. Leave granted”. 

The respondent did not furnish security for the 
costs before the Supreme Court and did not 
deposit the necessary amount for defraying the 
expenses of printing etc., of the records. He took 
out an application in the Supreme Court of 
India for an order dispensing with the furnish¬ 
ing of the security and the printing deposit, and 
the same was dismissed by that Court. Mr. Ke¬ 
sava Aiyangar appearing for the appellant, con¬ 
tended that there is no obligation on his client 
to furnish security or to make the requisite 
deposit, as Order XLV of the Civil Procedure 
Code was not amended suitably by the High 
Court. To put in other words, his argument is 
that, as the rules r.os* stand, he is entitled to 
prefer an appeal to the Supreme Court without 
furnishing the security and also without depo¬ 
siting the requisite charges towards printing 
etc. 

(3) On the -t- xvs dav on which the Constitu¬ 
tion of Inch; came ‘ ''■vree. .*•••> ?--_•>-den* of 
the Republic of ' • . \v l.v .ilA., nUon of 
Laws Order, lL’3u. Scciic.. r ' uie said order 
reads as follows : 


“As from the appointed day, the existing cen¬ 
tral laws mentioned in the schedules to this 
order shall, until repealed or amended by a 
competent legislature or competent autho¬ 
rity, have effect subject to the adaptation and 
modification directed by those schedules or. 
if it is so directed, shall stand repealed”. 

(4) The following amendment was made to 
Ss. 109 and 110 of the Civil Procedure Code, 

Section 109. For ‘subject to such rules’ sub¬ 
stitute ‘subject to the provisions in Chap- # 
ter IV of Part V of the Constitution and such 
rules’, for ‘His Majesty in Council’ substitute 
‘the Supreme Court’ and for ‘decree or final 
order’ substitute ‘judgment, decree or final 
order* ”. 

Section 110. For ‘ten thousand’ substitute 
‘twenty thousand’ for ‘His Majesty in Council’ 
substitute ‘the Supreme Court’ and for 
‘decree or final order’ substitute ‘judgment, 
decree or final order”. 

Order XLV of the Civil Procedure Code was 
also suitably amended by substituting the 
words “The Supreme Court” for the words ‘‘His 
Majesty in Council”. 

(5) Article 145 (1) (b) of the Constitution 
of India empowers the Supreme Court to make 
rules as to the procedure for hearing of the ap¬ 
peals and other matters pertaining to the ap¬ 
peals including the time within which appeals 
to the Court are entered. Presumably under 
the said power the Supreme Court framed 
Rules. Under Order XII (1) of the Supreme 
Court Rules, subject to any special direction 
which the Court may give in any particular 
case, the provisions of Order XLV of the Code, 

so far as may be applicable and of any rules t 
made for the purpose by the High Court, shall 
apply in relation to appeals preferred under 
Art. 132 (1), 133 (1) and 135 of the Constitu¬ 
tion. Rule 3 says that where an appellant, 
having obtained a certificate from the High 
Court, fails to furnish security or makes the 
deposit required, that Court may, in its own 
motion or on an application made in that be¬ 
half by the respondent, cancel the certificate 
and may give such directions as to costs of the 
appeals and the security entered into by the 
appellant as it shall think fit or make such 
further or other orders as the justice of the case 


requires. 

(6) It will be clear from the aforesaid provi¬ 
sions that the Adaptation of Laws Order,, 1950 
made suitable amendments to Ss. 109 and Uv 
and Order XLV of the Civil Procedure Code 
and that the Supreme Court, by virtue of the 
rule making power conferred upon it by the 
Constitution, in regard to matters pertaining 
to appeals, have made the rules applying the 
provisions of Order XLV of the Civil 
dure Code to appeals preferred under Art. to* 
(1), 133 (1) and 135 of the Constitution, we 
cannot, therefore, accept the argument oi tn 
learned counsel that Order XLV of the L 
Procedure Code not having been amended oy 
the High Court of Madras has no application 
to appeals preferred to the Supreme Coipl 
India. As the appellant failed to <comply with 

the provisions of that Order, we hereby cancel 

the certificate granted to him. The res P° nd . e £ e 
will pay the costs of the application to tne 

petitioner. ... 

CRK./K.S . Certificate cancelled- 
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Maok J. 

In re V. Vengan and others—Petitioners. 

Criminal Reyn. Cases Nog. 442 eto. and Ori. Revn, 
Patna. Nog. 4S7 eto. o! 1951, D/. 26 6-1951. 

f Constitution of India, Art. 19 — Right of person 
to dissuade customers from purchasing from a shop 
^—Interpretation of statutes — Criminal Law Araend- 
^ment Act (1932), S. 7. 

A shop-keeper, who is a citizen of India, has a funda¬ 
mental right to carry on hig trade in any part of the 
Indian Union subject to the controls, licenses and res¬ 
trictions orders legitimately imposed by the State. A 
citizen has therefore a right to expect from the State 
protection in the exercise of his business from persons, 
who assemble outside his shop and seek to dissuade cus¬ 
tomers from purchasing goods from him on the ground 
that he is a North Indian. Under Art. 19 (2) the right 
to freedom of speech and expression would not affect the 
operation of any existing law so far as it relates to libel, 
slander, defamation, contempt of Court or any matter 
which offends against decency or morality or whioh 
undermines the seourity or tends to overthrow the 
State. The oonduot of such persons would if carried to 
logical and extreme conclusions come within the oategory 
of something, which would tend to undermine the security 
of the State, the objective being to create disaffection 
whioh may ultimately lead to hatred and strife in the 
south between South Indians and North Indians resid¬ 
ing in and doing business in the south This is also a case 
in whioh one fundamental right claimed of freedom of 
speeoh and expression comeB into conflict with other 
fundamental rights of all citizens viz., to reside and 
settle in any part of the Indian Union and to carry on 
their occupation, trade or business. When two funda- 
mental rights come into conflict and one is sought to be 
extended to extreme and logical conclusions at the ex¬ 
pense of the other, a Court will be slow to recognise and 
uphold such an extension of a fundamental right whioh 
infringes and violates another fundamental right. The 
conduot of such persons therefore cannot be justified 
under Art. 19 (1) (a) of the Constitution nor oan S. 7, 
Criminal Law Amendment Act in such context be de¬ 
clared ultra vires. [Paras. 5| 6( 8| 10 ] 

Anno. Cri. Law Amendment Act, S. 7 N. 1. 

V.Venkataraman for Row and Reddy ^ for Peti- 

t\oners; T. V. Narayana Nair for State Prosecutor 
—for the State . 

Cases referred to 

910 U.S. 1093. r Pr Q1 

810 U, S. 1104. [pJ; 

Order. — Cri. B. C. Nos. 442, 484, 485, 487 
to 493161 All these petitioners have been con. 
vioted under s 7 (l) (a) and (b). Criminal Law 
Amendment Act, 1932, by the learned Third and 
Seventh Presidency Magistrates. They have all 
been tried in pairs and sentenced to six months’ 
rigorous imprisonment, except petitioners in Ori. 
R. 0. NOS. 442 and 489 of 1951 who have been 
sentenced to three months’ rigorous imprisonment. 
J.he ease against them is that on 'dates between 
1 . Maroh 1951 and 4th April 1951 they went in 
pairs near the shop of Kishinohand Chellaram in 

? 0a ! with Pkoards and blaok flags and 
ronght to dissuade intending oustomers from 
Purchasing in this North Indian shop. 

HI On the first of these petitions filed Cri. 
*!* - No - 412 of 1951, I direoted the release of 


the petitioners on bail. Then on a batch of peti¬ 
tions filed cri. B. o. Nos. 484, 485, 467 and 488 to 
493 of 1951 instead of granting bail I directed the 
production of the petitioners in this Court from 
the Penitentiary. The learned Magistrate as 
would appear from bis judgments was quite pre¬ 
pared to deal leniently with them but in view of 
their insistence that they would report the offence 
if released after admonition thought it fit to 
pass the sentences he did. 

[3l These petitioners all come from Tanjore 
district and were admittedly brought to Madras 
by lorry by picketting committee of a political 
organization known as the Dravida Kazhagam. 
Some of them said they were cultivators of Tan¬ 
jore who were anxious to return to their district. 
I directed their rebase on the day they were 
produced, i. e, 5th June 1951 holding that in any 
case they had been sufficiently punished by the 
sentenoes they had undergone pending a finding 
on the constitutional contentions raised that 
petitioners were aoting within the scope of 
their fundamental right of freedom of speech and 
expression under Art. 19 (l) (a) of the Oonstitu- 
tion and that they bad committed no offence at 
all. It is conceded that they went in pairs with 
placards and flags in front of Kishinchand Chel- 
laram’s shop and attempted peacefully to dis- 
suade by mere speeoh persons from buying in 
this North Indian shop. Mr. Ramchandran and 
Mr. Venkataraman who appeared for the peti- 
tioners and made contributions to the arguments 
contended further that S. 7, Criminal Law Am¬ 
endment Act, 1932 has been rendered ultra vires 
as being in broach of this fundamental right under 
Art. i9 (l) ( a ). Arguments could not be finished 
on the date these petitioners were produced beforo 
me, and I directed their release with advice to 

them to return to Tanjore and occupy them¬ 
selves in the production of more food, agricul- 
tural labourers as most of them claimed to be. 
There oan be no doubt that the attitude they 
took before the Magistrate was the result of in. 
structions from their political organization on 
legal advice that what they were doing was 

within the scope of their fundamental rights 
under the Constitution. ° 

[41 Another batoh of petitions cri. r.c. Nos su 

to !9 of !9 51 (ori R. p. NOS. 509 to 514 of M 
was filed on 19th June 1951 the date on whioh 

arguments were taken to a oonolusion on behalf 

of 12 acoused similarly convicted and sentenced 
their advocate explaining that he had received 

t0 petitions for them 
The e petitioners are exactly in the same cate- 

gory. I direoted their immediate release from 

^^Th^coni-hff ^ 11 ° 0Ver th6ir 0a8es also - 
.The constitution guarantees to all citizens 

fidaL^M^- S D10n ° f States other important 
fundamental rights, under Art. 19 ( 1 ) (d) tcTmove 

Art 'i Ww' S the . ‘ erritor y India, under 
Art. 19 ( 1 ) (e) to reside and settle in any part of 
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the territory of India and under Art. 19 (l) (g) to 
practise any profession or to carry on any occupa¬ 
tion, trade or business. All these fundamental rights 
are subject to reasonable restrictions prescribed by 
the State as laid down in Art. 19 els. (2), (5) and 
(Gl. Under cl. (6) the fundamental right to carry 
on a trade or business does not affect the opera¬ 
tion of any existing law which imposes in the 
interests of the general public restrictions on the 
exercise of this right; in other words, a shop¬ 
keeper, who is a citi 2 en of India, has a funda¬ 
mental right to carry on his trade in any part of 
the Indian Union subject to the controls, licenses 
and restrictions orders legitimately imposed by the 
State. A citizen has therefore a right to expect 
from the State protection in the exercise of his 
business from persons, who assemble outside bis 
shop and seek to dissuade customers from purchas¬ 
ing goods from him on the ground that he is a 
North Indian. 

[6] Mr. Venkataraman urges that petitioners 
have committed no offence as they resorted to no 
violence or active obstruction and as I understand 
his arguments that they were perfectly entitled 
to spread propaganda sponsored by the Dravida 
Kazhagam who regard North Indians amongst 
whom are included Brahmins as exploiters of the 
Dravidians in the south. He has repeatedly 
urged that Art. 19 (l) (a) gives a fundamental 
right to a citizen to free a minority from a 
tyrannical majority or a majority from a 
tyrannical minority. He further contends that 
the right to freedom of speech and expression 
under Art. 19 (l) (a) can only be restricted with- 
in the limits of Art. 19 ( 2 ). Under this clause, the 
right to freedom of speech and expression would 
not affect the operation of any existing law so far 
as it relates to libel, slander, defamation, con¬ 
tempt of Court or any matter which offends 
against decency or morality or which undermines 
the security or tends to overthrow the Stato. The 
conduct of the petitioners up to the restrained 
limits they exercised the right they claim has 
been really innocuous, but taken to extremes 
and logioal conclusions, such as those to which 
tho loarned advocate would take the right to 
freedom of speech and expression, the right 
claimed, if upheld would justify not merely two 
persons but several persons assembling in front 
of a North Indian 9hop and seeking to practise 
peaceful persuasion on intending customers not 
to buy from it in furtherance of the propaganda 
of tho Dravida Kazhagam. Article 15 (1) lays 
down another fundamental rights for all citizens 
viz., that the State shall not discriminate against 
any citizen on grounds only of religion, race, 
caste, sex, p/ace of birth or any of them. I am 
not prepared to say any that the conduct of the 
petitioners comparatively innocuous though it has 
been would not if carried to logical and extreme 
conclusions come within the category of some¬ 
thing, which would tend to undermine the 
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security of the State, the objective being to create 
disaffection which may ultimately lead to hatred 
and strife in the south between South Indiana 
and North Indians residing in and doing business 
in the south. 

[7] Mr. Venkataraman has readily conceded 
that if the Dravida Kazhagam as a political party 
was returned to power at the next elections in the 
State and endeavoured to pass an Act forbidding 4 
South Indians to purchase from North Indian 
shops, such an Act would be clearly ultra virti 
of the Constitution. Whatever doubt may attach 
to legislation to implement propaganda on polifci. 
cal platforms bmng held to be ultra vires, this 
item of propaganda sponsored by the Dravida 
Kazhagam, if ever it is sought to be implement- 
ed by legislation, would immediately be held by 
the Courts to bo ultra vires of the Constitution 
as Mr. Venkataraman himself agrees. As the Con¬ 
stitution has been invoked to justify the conduct 
of these petitioners in the name of freedom of 
speech and expression I have from the Constitu¬ 
tion itself placed a constitutional position before 
Mr. Venkataraman to which he has not been 
able to find an appropriate answer. I am there- 
fore in the first place quite unable to see how he 
can invoke Art. 19 !l) (a> of the Constitution to 
justify the conduct of the petitioners as being 
within their fundamental right of freedom, of 
speech and expression as it appears, to me there 

is embodied in this propaganda of the Dravida 
Kazhagam an unconstitutional germ wbioh the 
constitution itself cannot be invoked for the pur- 
pose of fostering and nourishing. 

[8] This is also a case in whioh one funda- 
mental right claimed of freedom of speech and 
expression comes, as it appears to me, into con¬ 
flict with other fundamental rights of all oitizens 
viz., to reside and settle in any part of the IndiaD 
Union and to carry on their occupation, trade or 
business. I am not impressed by the arguments 
of Mr. Venkataraman that every exercise of a 
fundamental right may result in some injury or 
infringement of another fundamental right. When 
two fundamental rights come into coofliot and 
one is sought to bo extended to extreme and 
logical conclusions at the expense of the other, a 
Court will be slow to recognise and uphold such 
an extension of a fundamental right whiob 
infringes and violates another fundamental right. 

[9] Mr. Venkataraman has also eloquently 
argued that tho present petitioners have merely 
adopted tho technique of the national loaders o 
the Congress movement, who were active than 
themselves, prostrated before people in their 
attempts to stop from entering liquor shops an 
buying from foreign cloth shops. The °L r0U ®’ 
stances of these days were entirely differen . 
There was then a deliberate disobedience of some 
existing laws and a courting of imprisonmen • 
The analogy does not also stand constitutions 
scrutiny. Picketting of toddy shops, illefi® 
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though it was under S. 7, Criminal Law Amend¬ 
ment Aot, was in pursuance of the polioy of 
prohibition and all liqaor shops have been olosed 
at any rate in this State by a law implementing 
this polioy and suoh law has not been held to be 
ultra vires. There can however be no doubt that 
a law forbidding South Indians from buying in 
North Indian shops can never be legally and 
^ validly passed under the Constitution on whioh 
the oaso for the petitioners is founded. 

[9al My attention has been drawn to two 
Anerican decisions Byron Thornhill v. State of 
Alabama, United States Supreme Court Reports 
310 D. S. (Book 64 page Lawyer’s Edition page 
1093) and Carlson v- California, U. S. S. C Rep. 
(Lawyer’s Edition Book 84) 310 U. S 1104. It 
was held by a Full Bench that State Ordinances 
forbidding loitering or picketting and making it 
a oriminal offonce were invalid. Under those 
Ordinances workers were arrested, convioted and 
imprisoned for carrying placards near the place 
of their employment after a strike had bten 
declared. Thornhill was sentenced for speaking 
to a non-Uoion member and telling him without 
any threat or intimidation that they were on 
strike and that they did not want him to go to 
work. The learned Judges held that in suoh 
labour disputes the workers had a fundamental 
right to give publicity to the facts of a labour 
f dispute. As I read those decisions, freedom of 
the employer to conduct his economic affairs came 
into confliot with what the Judges held to be 
freedom of the employees to conduct their ooono- 
mio affairs through their Unions. It was re¬ 
cognised that the rights are subjeot to modifica¬ 
tion or qualification by the State in the interests 
of sooiety but the Judges held that the State in 
dealing with evils from industrial disputes cannot 
impair the effective exerciso of the right to 
discuss freely industrial relations, whioh are 
matters of publio concern. 

[10] The background of those deoiBions is quite 
dissimilar and they are inapplicable to the facts 
in the present case. The American Constitution 
does not contain an enunciation of all the funda- 
mental rights laid down in our Constitution. It 
is only necessary to refer to the fundamental 
right laid down in Ar!.i5(2) that no citizen 
shall, on grounds only of religion, race, caste, 
sex, place of birth or any of them, be subjeot to 
any disability, liability, restriction or oondition 
* with regard to access to shops public restaurants, 
and hotels. The American Constitution does not 
contain any suoh fundamental right. Finally in 
the American decisions the obj-otive of the 
picketting or loitering was held to be the giving 
of publicity to the facts of a labour dispute, a 
legitimate objeot whereas in the present case the 

I objective is publicity in furtherance of propoganda 
of tm unconstitutional nature. The petitioners’ 
K?;,ft re £* 0i cannot be justified under 
■T 18 w the Constitution nor can I see 
-jg58 Mad./18 & 14 
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any ground on whioh S. 7, Criminal Law Amend¬ 
ment Act, whioh has been on the Statute book 
since 1932 should in the present content be de¬ 
clared ultra vires. 

[11] Section 7 (l) (b) of this Act makes it an 
offence for a person to loiter or do any similar 
act at or near the plaoe where a person carries 
on business in such a way and with intent that 
any person may thereby be deterred from enter- 
ing or approaohing or dealing at suoh place. On 
their own admissions petitioners are guilty of 
this offence. Under S. 7 ( 2 > no Court shall take 
cognizance of an offenoe under this section except 
upon a report in writing made by a police officer 
not below the rank of officer in charge of a police 
station. There was no necessity for the intending 
customers accosted to have been examined as 
witnesses as the learned advocate contends. It 
is quite clear from the record that the petitioners 
knew quite dearly the offenoe with whioh they 
were charged and whioh they admitted. The 
learned Magistrate has oonvicted the petitioners 
under S. 7 (l) (a) and (b). The convictions should 
have been only under S. 7 (l) (b) and will be modi- 
fied accordingly. 

[ 12 ] The Magistrate can scarcely be criticised 
for passing on the petitioners the sentences he 
did in view of their general attitude that if 
released after admonition, they would repeat the 
offenoe. Petitioners are persons ignorant of the 
law and most of them appear to be illiterate. 
They have merely acted throughout on instruc¬ 
tions from the political organisation whioh em¬ 
ployed them. I have endeavoured to set out 
in simple language conscious as I am of the 
linguistic barrier between the Court and the 
petitioners and also probably several members 
of the Dravida Kazhagam itself the reasons why 
under the Constitution itself this propaganda 
against North Indian shops cannot possibly be 
justified. Petitioners will have suffered in a good 
cause if these cases result in the Dravida Kazha- 
gam abandoning propaganda, which is so clearly 
unconstitutional and direoting its organisation 
and talents to propaganda of a type more in 
harmony with the ideals, the letter and the spirit 
of the Constitution. The convictions of the peti¬ 
tioners are confirmed under s. 7 (l) (b), Criminal 
Law Amendment Aot and the sentenoes reduced 
to the period they had undergone until I released 
them from jail. 

[ 18 ] On the day I delivered this judgment 
another batoh of similar petitions cri. B. 0. Nos. 
529,'530, 531, 532, 533, 584 and 535 of 1951 has been 
placed before me for admission filed by Mr. 
Venkataraman in respeot of petitioners similarly 
convioted in pairs for precisely the same offences 
between 9th Maroh 1951 and 4th April 1951 and 
sentenced to six months imprisonment. Mr. 
Venkataraman has no further arguments fo ad- 
dress on those petitions which are all covered by 
the order I have just pronounced. These oases 
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are also admitted. The petitioners in them are 
all directed to be immediately released from jail. 
Their convicticDS are similarly confirmed and 
the sentences reduced to the periods they have 
already undergone. 

C. R.KJD.H. Order accordingly. 

A. I. R. (39) 1952 Madras 98 [C. M. 48.] 
Mack and Kp.ishnaswami Naycdu JJ. 

D. P. Sampath—Petitioner v. Govindammal 
and others — Respondents. 

Criminal Misc. Petn. No. 979 of 1901, D/■ 2G-6-1951. 

t Criminal P. C. (1898). S. 491—Application to re* 
cover custody oi minor — Guardians and Wards Act 
(1890), S. 25. 

The prerogative writ of Habeas Carpus is an extra, 
ordinary remedy and generally soaght for upon sufficient 
cause shown only in cases where the ordinary remedy 
provided by law is not available or is inadequate or inef¬ 
fective in the circumstinco of a particular case. It is 
therefore always open to the High Court to refuse that 
remedy when there is an effective and specially provided 
for remedy, which should be the ordinary remedy which 
an aggrieved person, should 8'ek. It cmnot be said that 
an application by a guardian for recovery of the custody 
of the minor from a person, who is not his legal or natu¬ 
ral guardian, is not maintainable under S. 491. Unless 
however there is an imminent danger to the health or 
safety of the minor or to his morals, when an interim 
order of production would become necessary, parties 
should be directed to proceed by way of an application 
under the provisions of the Guardians and Ward3 Act. 
The Guardians and Ward9 Act gives sufficient powers to 
deal with cases of this nature as well. Questions such as 
whether it would be for the welfare of the minor to restore 
the custody of the minor to the guardian and the taking 
into account the minor’s wishes, if she is of sufficient age 
and h able to give an intelligent preference, are matters 
which should legitimately be considered in proceedings 
under the Guardians and Wards Act and they could not 
be gone into thoroughly in a summary proceeding under 
8. 491. Case law discussed. [Paras 6, 8, 9] 

Anno. Cr. P. C., 8. 491 N. 8; G. W. Act S. 25, N. 3. 

V. Devarajan — for Peti'ioner; S. B. Satyanathan 
and N. C. Rangaswami — for Respondents . 

Cases referred to: 

(Arranged ia order of Courts, and in the Courts chrono¬ 
logically. List of foreign cases referred to comes after the 
Indian Cases). 

(’89) 16 Cal. 487. [Pr. 7] 

('86) 9 Mad. 391. [Prs. 5, 7] 

(’30) 53 Mad. 72 : (A. I. R. (18) 1929 Mad. 834 : 31 

Cri. L. Jour 187.) (Prs. 1, 4, 5, 7, 8] 

(’47) 1947-2 Mad. L. Jour 153 : 1947 Mad. W. N. 527 : 

(A. I. R. (35) 1948 Mad. 103 ; 49 Cri. L. Jour 60.) 

[Prs. 4, 5, 7] 

(’48) A. I. R. (35) 1948 Mad. 294 : (49 Cri. L. Jour 369). 

(Pr 5] 

(1878) 10 Ch. D. 153 : (48 L. J. Ch. 325). [Pr. 4] 

Mack J. — Petitioner, a student aged 20, has 
applied under 8. 491, Criminal P. C. to recover 
the custody of his wife, Padmavathi Ammal, aged 
17, by the issue of a writ of habeas corpus, alleg¬ 
ing that she was illegally and improperly detain¬ 
ed by her mother, respondent 1 and her brothers, 
respondents 2 and 9. I am very doubtful as to the 
admissibility of this petition which I was inclined 
to dismiss in limine but for reliance placed on 
the Bench decision Subbaswami Goundan v. 
Kamdkshiammah 53 Mad. 72 by Beasley C. J. 


and Ananthakrishna Aiyar J. I admitted the peti. 
tion with notice to the respondents and the peti. 
tion has been heard by us a3 a Vacation Bench. 

[2] Padmavathi Ammahreadily appeared before 
us accompanied by her mother and she says she 
left her hmbaod of her own accord owing to ill. 
treatment by his mother and grandmother, who 
both live in his house. She fully bears out the 
affidavit, filed on behalf of the respondents that ^ 
they have nothing whatsoever to do with her 
leaving her husband and their not keeping her 
from him against her will. 

[3] We have carefully considered whether this 
is a fit case in which we should exercise the discre. 
tion conferred on in by 8.491, Criminal P. 0. and 
pass an order which we think should more properly 
be passed by a Guardian and Wards Court under 
S. 25 of the Guardians ard Wards Act where con¬ 
siderations of the welfare of the minor as pres- 
cribed by the statute can and should be taken 
into consideration. Section 25 of the Guardians 
and Ward3 Act runs thus: 

“If a ward leaves or is remove! from the custody of a 
guardian of his person, the Court, if it is of opinion that 
it will be for the welfare of the ward to the custody of 
his guardian, may make an order for his return, and for 
the purpose of enforcing the order may cause the ward to 
be arrested and to be delivered into the custody of the 
guardian. 11 

[ 4 ] We have no hesitation in holding that this 
minor on the threshold of majority is not in the ^ 
circumstances improperly detained by her mother. 

In strict law, her husband is her legal guardian 
but this by itself would not be sufficient to support 

a finding, except in a strictly technical sense that 
solely on this ground, she is being ‘‘illegally detain¬ 
ed'’ in her mother’s custody. We do not think that 
8. 491 , Criminal P. 0., wa9 intended to confer on 
a husband an absolute right to recover the cus¬ 
tody of his minor wife, no matter how he may 
illtreat her, from the custody of her mother. 
Section 491, Criminal P. O., is also discretionary 
and not mandatory. We have carefully consider- 
ed the decision Subbaswami Goundan v. Kama- 
kshiammal , 53 Mad. 72, in which the facts were 
different. There the girl was much younger and 
the learned Bench found that she had been spe¬ 
cifically tutored by her mother and her family to 
express determined unwillingness to return to the 
house of her husband. It is true that objection 
was taken there that the petitioner had not 
chosen his correct remedy and that he shou 
have sought relief under the Guardians an 
Wards Act. The learned Judges negatived thw 
view and held that the remedy under S. 491, ,Ui- 
minal P. 0., was one open to the petitioner, reli¬ 
ance was placed on Bryant v. Bull, (1878) 10 • 

153 and the dictum of Bacon V. C., that 1 
not matter how many remedies were open 0 
person, who was entitled to avail himsel 0 0 
of them. With great respect, we are in axemen* 
and do not think that in every case a husband, 
who seeks to recover the custody of his wiie, 


1958 


D. P. Sampath v. Govindammal (Krishnaswamy Nayudu J.) Madras 99 


should proceed by way of 8 . 25 of the Guardians 
and Wards Aot and has no remedy under s. 491, 
Criminal P. 0. For instance, if the petitioner had 
been able to satisfy us that his minor wife was 
being detained against her wishes by her mother 
and her family or that she was being used for 
improper purposes, we should not have had the 
slightest hesitation in affording the petitioner 
* relief under s. 491, Criminal P. 0. The decision 
in Subbaswami Qoundan v. Kamakshiammal 63 
Mad. 72 was followed by Rajamannar J. as he then 
was, in Venkatarammiah Chetti v. Papammal, 
1947-2 Mad. L. Jour. 163. In that oase, the facts 
were somewhat peouliar. There was an allegation 
that the mother was contemplating departure for 
Rangoon with the girl wife who was only 13 
years old. Her objection was that the child was 
not in a fit condition for consummation. There 
the order of the Court was that the minor girl 
should be kept in the custody of a public institu- 
tion for a period of one year at the expense of 
the husband and on this condition her husband 
was given custody. We are satisfied that in these 
two decisions relied on by the petitioner there 
were Bpeoial circumstances for an order of custo¬ 
dy. In the present case, we are quite satisfied 
that this young woman, with the threshold of 
majority, has left her husband, entirely of her own 
accord dissatisfied with the treatment she was 
4 receiving from his mother and grandmother. 
Though the oustody in which she now is may be 
technically illegal in the senee that her husband 
as legal guardian is prima faoie entitled to custo. 
dy, we do not consider that the facts of this oase 
would justify our passing any order under 
3 . 491, Criminal P. 0. The petitioner is seek¬ 
ing really to exercise his legal right as guardian 
of bis minor wife. This is eminently a fit case 
in whioh we would refer him for his relief 
to the Guardians and Wards Aot, s. 26 of 
whioh is specifically intended to give relief 
in such cases. Though the remedy under S. 49 i, 
Criminal P.O., is open to any legal guardian who 
claims oustody of a ward, there must be satisfac¬ 
tory evidenoe that the ward is in illegal or im- 
proper custody of suoh a kind as to justify an 

emergent order by a Criminal Court under this 

seotion. To take any other view would be to 
constitute a Criminal Court under s. 491 , Crimi¬ 
nal P. 0, a Guardian and Wards Court acting 
under 8.25, Guardians and Wards Aot, whioh 
k lays down certain considerations for the guidance 
of the Court in euoh matters. We refer petitioner 
to this remedy and dismiss his petition. 

[5] Krishnaswami Nayudu J.— This petition 
raises an important question as to what is the 
proper remedy in a oase where a legal guardian 

ot a minor seeks to reoover the oustody of the 
minor from a person who is not the guardian, 

rSfu^ BU011 , ca908 ' an application under 
1 m b ' °/ lm,nal P - iB preferable to an 
appUoationiunder s. 25, Guardians and Wards 


Act. Suoh applications, by persons, who are by 
virtue of their being guardians in law entitled to 
the oustody of the minor, have till now been 
made under S. 491 (l) (b) and relief has been given 
by way of directing the minors to be restored to 
the custody of the applicants, the applicant being 
either a father of a minor child or the husband 
of his minor wife or of the legal guardian. That 
such an application is maintainable there is no 
dcubt and the decisions of this Court in Reade v. 
Knshva, 9 Mad. 391, Subbaswami Goundan v. 
Kamakshiamal, 63 Mad. 72, Venkatarammiah v, 
Papammal, 1947-2 Mad. L. Jour. 153: 1947 Mad. 
W. n. 527 and Rama Iyer v. Nataraja Iyer, 
A.l.R. (35) 1948 Mad. 294 make it clear that it is 
open to a guardian, who is entitled to the custody 
of his ward, to sustain an application under 
S. 491 (l) (a), Criminal P. C. 

(6] Section 491 empowers the High Court, 
whenever it thinks fit, to direct among others 
that a person illegally or improperly detained in 
publio or private custody within the limits of its 
appellate criminal jurisdiction to be set at liberty. 
This is the common law writ of Habeas Corpus,' 
which the High Court has power to issue, and 
this common law writ is substituted by the said 
statutory provision in the Criminal Procedure 
Code. This writ of Habeas Corpus is a prerogative 
writ for securing the liberty of the subject in all 
cases of wrongful deprivation of liberty of the 
subject, or unlawful detention of the subject 
against his will, and recourse is had by the 
aggrieved party for issue of a writ and the High 
Court is entitled, on suoh application, to direot 
the production of the subjeot and inquire into the 

cause of his detention, and if it is satisfied that 

such a detention is illegal or improper, it can 
direot the person to be set at liberty. In cases 
similar to the present one, where the subject is 
a minor, the question naturally arises whether 
the minor has got a will of his own, and whether 
it could be stated there is a detention against his 
consent and therefore the detention is illegal and 
improper. But it has been uniformly held that 
where a minor is kept out from the custody of 
his legal or natural guardian against the wishes 
of the natural guardian, such detention is con. 
sidered to be illegal, the illegality arising from 
the oiroumBtance that the detention is without 
he consent of the person, who is legally entitled 
to the oustody of the minor. It is beyond con. 
troversy that in this case, the husband, who is the 
guardian in law of his minor wife, is entitled to 
have an order that the minor shall be set at 

hi^^Sl h a , pp ] ioanfc *** take her int0 

his oustody, if illegal detention' means that the 
detention against the wishes of the natural or 

!f ere i3 a,ways 6he discretion 

Irff d i!f ^ Hl ? h ,° ourl! to pass an order - only 
an g 9°. urfc ^ honld think it fit to make suoh 

fchfi (^n4 d ilf u Xerol3e of fchat discretion, 
the Court ought to take certain factors into con. 
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aideration and suoh factors are those that are 
generally considered in an application taken out 
for the appointment or removal of a guardian, or 
for the custody of the ward by the natural 
guardian under the provisions of the Guardians 
and Wards Act, such factors, being among others, 
the welfare of the minor and the wishes of the 
minor, if the minor is able to give an intelligent 
preference. The result is an application under 
9. 491 (l) (b) is virtually converted into one under 
the Guardians and Wards Act. It is well known 
that this prerogative writ of Habeas Corpus is an 
extraordinary remedy and generally sought for 
ipon sufficient cause shown only in cases where 
he ordinary remedy provided by law is not 
wailable or is inadequate or ineffective in the 
circumstances of a particular case. It is therefore 
always open to the High Court to refuse that 
remedy when there is an effective and specially 
■rovided for remedy, which should bo the 
•rdinary remedy whicli an aggrieved person, as in 
'.his caBe who asks for the custody of the minor, 
should seek. 

[7] In the cases cited above, the objection that 
an application under S. 491 waf not maintainable 
was considered and has been uniformly negatived. 
But though there were applications purported to 
be under s 491 Criminal P C. they were dealt 
with by the Courts as being practically applies- 
tions under the Guardians and Wards Act. In 
Rcadc v. Krishna, 9 Mad. 391 and Abraham v. 
Mahtabo, 1C Cal. 497 the minors were alleged to 
have been detained by Christian missionaries and 
the natural guardians had to prefer applications 
for the issue of a writ under S 491. In Subba- 
twami Goun Jan v. Kamahshi Ammal, 53 Mad. 72 
the husband sought to recover the custody cf his 
minor wife and the learned Judges, after examining 
the girl-wife, who was about 13 years of age and 
who refused to join the husband, held that she 
was tutored to sry so by her mother, and her 
wishes therefore were not given any weight. In 
that case an order directing the restoration of the 
minor wife to the husband was passed which the 
learned Judges considered to be for the welfare 
of the minor wife With reference to the argu¬ 
ment addressed in that case that proceedings 
under S. 491 were not the appropriate ones, it was 
observed as follows : 

“We are very .far from saying that in a case such os 
this the remedy of the husband could be under the pro¬ 
visions of the Guardians and Wards Act, but it is not 
neceseary for us’to express an opinion beyond saying that 
wo think it is very doubtful. Even assuming that that 
remedy was open to the petitioner, it is clear that the 
remedy under 8. 491, Criminal P. C. is one which isopen 
to the petitioner and the respondents cannot be heard to 
say that when there is a remedy provided by law, that 
remedy should not be resorted to, because there is 
another remedy less expensive and leBS threatening.” 

The learned Judges finally held that the petitio¬ 
ner was entitled to come by way of an application 
under s. 491, Criminal Procedure Cede. This 
decision was followed in Venhalaramiah v. 


Papammal, 1917 M.W.N. 527: 1947-2 Mad. L. Jour. 

153 whtoh was also a case of a husband seeking 
to recover the custody of his wife. In Rama Iyer 
v. Ralaraja Iyer A. I. R. 1948 Mad. 294, where a 
father applied under S. 4 »1 for the ouBtody of his 
minor 6on against the maternal grandfather with 
whom the minor was staying and the learned 
Judges adopted the same view as in Subbaswami 
Goundan v. Kamakshiammal, 63 Mad. 72 as to * 
the maintainability of the application. 

(8] As already observed, it cannot be said that 
an application by a guardian for recovery of the 
custody of the minor from a person, who is not his 
legal or natural guardian, is not maintainable under 
S. 491. But the point for determination is whether 
that i3 a proper remedy and whether an applica. 
tion under S. 25 of the Guardians and Wards Act 
would not be the better course to be taken. Sec- 
tion 25, Guardians and Wards Act, in any view 
so, is the appropriate provision of law under 
which applications of this nature ought to be 
taken for the relief which is sought. The Court 
is empowered under that section, to direct the 
restoration of the ward to the guardian of 
the porson of the ward if the ward is 
removed from the custody of such guardian. The 
terms of the section are eo wide that such appli¬ 
cations need not nocessarily be by a person who 
is declared or appointed by Court as the guar¬ 
dian. The natural guardian according to the 
personal law of the minor can apply and a person 
who though not the guardian is entitled to the 
custody of the minor, as in the case of a Muslim 
mother, who is entitled to hizanat in prefer- 
ence to the fathor, the natural guardian, can also 
make such an application. If tho Court considers 
that it is for the welfare of the ward to return 
to the custody of the guardian, the Court can 
make suoh an order, and for the purpose of 
enforcing the order the Court can order the arrest 
of tho ward and exercise the power conferred on 
a Magistrate of the first olass by S. 100, Criminal 
Procedure Code In view of S. 25, Guardians and 
Wards Aot. I am unable to agree with the obser¬ 
vations with respect to tho learned Judges in 
Subbaswami Goundan v. Kamakshiammal, 68 
Mad. 72 that in a case such as this the remedy 
of the husband could not properly be under the 
provisions of the Guardians and Wards Aot, 
though the learned Judges do not consider it 
necessary to express an opinion beyond saying 
that it is very doubtful. There can however be - 
no doubt that there is an adequate remedy under 
the Guardians and Wards Act under S. 25. 

[ 9 ] It may be there may bo oases where an 
order for the production of the minor may have 
to be obtained urgently and with expedition an 
in such cases it may bo argued that an a PP*j 0 ®' 
tion for issue of a writ of habeas corpus would M 
more effective and speedy remedy, as for instanoe, 
where a minor girl is taken away from the cus¬ 
tody of the father by a relation for the porp 088 
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of marrying her to a person quite against the 
wiBhea of the natural guardian, or where a 
minor girl is taken away from the custody of 
the natural guardian for immoral purposes or 
with ulterior motives, or where a minor is 
sought to be removed from the jurisdiction of 
the Court agamst the wishes of the natural guar- 
dian, or where it is apprehended that a minor 
who m nob in the custody of the natural guardian, 
is subject to illtreatment and there is some danger 
to hia health and safety, buoh oases can be con- 
templated, when the minor may be directed to be 
brought into Court before any harm is done to 
the minor or a writ may issue from the High 
Court for the production of suoh minor before 
final orders can bo passed. In that way it may 
be argued that the remedy provided under s. 491, 
may be availed of. But, even in suoh oases, I 
do not consider that an effective, speedy and 
adequate remedy could be obtained only by means 
lof an application under S. 491. The Guardians 
land Wards Act gives sufficient powers to deal 
'with cases of this nature aB well. It is always 
open to the Court in an application under S. 25, 
Gaardians and Wards Act. to issue interim orders 
for the custody of the minor and to direct the 
arrest of the ward. The Court has also got power 
under S. 12 (1) to direct that the person, if any, 
having the custody of the minor shall produce 
him or cause him to be produced and may also 
’ make orders for temporary custody and protec. 
tion of the minor as it thinks proper. When 
theAot provides complete and adequate remedy 
to a person, who is deprived of the custody 
of his ward, the proper course for suoh an aggrie. 
ved person is to prooeed by way of an applies, 
tion under the provisions of the Gaardians and 
and Wards Act and not seek the general and 
extraordinary remedy of applying for a writ of 
habeas corpus. An application under S 491 being in 
the nature of a summary proceeding, it will not be 
possible for instance to go into the question of the 
right of guardianship of the applicant in oases where 
it may be disputed. QaeationB such as whether it 
would be for the welfare of the minor to restore 
the oustody of the minor to the guardian and the 
taking into aooount the minor’s wishes, if she is 
of sufficient age and ii able to give an intelligent 
preference are matters which should legitimately 
be considered in proceedings under the Guardians 
and Wards Aot and they could not be gone into 
y thoroughly in a summary proceeding. Courts 
should be reluctant to pass orders in applications 
under 8. 491, when such applications are taken by 
persons, who olaim to be the natural guardians 
and require their wards to be restored to their 
Justody. Unless there is an imminent danger to 
the health or safety of the minor or to his morals, 
when an interim order of production would be- 
oome necessary, parties should be directed to 
proceed by way of application under the provisions 
of the Guardians and Wards Aot. The more 


appropriate, effective and legitimate course to be 
adopted by an aggrieved person, who seeks to get 
the custody of his ward, is uoder the Guardians 
and Wards Act. I agree with my learned brother 
that it is not necessary to pass an order in favour 
of the petitioner, and the petitioner is referred to 
seek his remedy under the Guardians and Wards 
Aot. 

C.R.K./D.H. Petition dismiaed. 

A. I. R. (39) 1952 Madras 101 [0 . N. 49.] 
SOMASUNDARAM J. 

In re Illuru Lakshmiali and another — Peti¬ 
tioners. 

Criminal Revn. Cases Nos. 1379 etc. and Cri. R. P. 
Nos. 1301 etc. of 1919, D/• 27 4 1951. 

Criminal P. C. (1898), S. 423 (1) (b) ( 2 )-“AHer the 
find ng maintaining the sentence.”—Power of appel- 
late Court. 

In an appeal by the accused, the 8 es 9 ions Judge acquit¬ 
ted all the appellants of the first ohargo and altered the 
finding and convicted the accused under tho second 
oharge of which they were acquitted by the trial Court 
on the ground of their having been convicted under the 
first charge. The Jndgo while altering the finding main¬ 
tained the sentence. In revision before the High Conit U 
was contended that the appellate Court erred in finding 
the accused guilty under the second oharge when they 
were acquitted of the same by the trial Court and the 
lower appellate Court had no jurisdiction to convert the 
acquittal into a conviction under 8 . 423 (l) (b) ( 2 ): 

Held , that the appellate Court can alter the finding 
maintaining the sentence. So long as theeentence is main¬ 
tained, it is of little importance and it oauaes no preju¬ 
dice whatsoever to the accused if the appellate Court alt ere 
the finding. Alteration implies a change. A change must 
necessarily, therefore, be to some other offence of which 
the accused was either being charged in the lower Court 
and acquitted or of which he could be oharged under 
the provisions of Ss. 236 and 238 and an acquittal is im¬ 
plied though no dcSnite finding in re 9 pect of it 1 b given 
by the first Court: 34 Mad. 545; 95 Mad. 243 and A.IJ). 
(1) 1941 Mad 258, /oil.; A.l.R. (15) 1928 P. C. 254, ExiU. 
and Disting.; 23 Cal. 975, Ref . [Para 6 ] 

Anno. Cr. P. C., 8 . 423, N. 31. 

A. Bhujanga Rao , A. Krishna Rao and li. Ramalinga 
Reddi — for Petitioners ; Public Prosecutor — for (he 
State . 

Cases referred to— 

(Arranged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign oases referred to come 3 alter 
the Indian Oases). 

(’28) 50 All. 722 : (A. I. R. (15) 1928 P. 0. 254; 29 Cri. L. 

Jour. 828). [Prs. 5, 6 ] 

(’22) 44 All. 332 : (A. I. R. (9) 1922 All. 487 : 23 Cri. L. 

Jour. 202). iPr. 5J 

(*37) A. I. R. (24) 1937 All. 240 : (38 Cri. L. Jour. 521). 

(’44) L L. R. (1944) All. 403 : (A. I. R. (31) 1944 AlULIff: 

46 Cri L. Jour. 8 S P. B.). [Prs. 4, 6 ] 

(’74) 11 Bom. H. 0. R. 240. [Pr. 4] 

(’96) 23 Cal. 975. [p M . 4, 5] 

(’42) I. L R. (1942) 23 Lah. 129: (A. I. R. (28) 1941 Lah. 

465 : 43 Cr. L. Jour. 268 F. B). [Prs- 4. 5] 

(’03) 26 Mad. 473 ; 13 Mad. L. Jour. 263). [Pr. 4] 

( 10 83 Mad. 264 : 11 Cri. L. Jour. 49). [Pr*. 4, 5] 

5,6 : 7 Ind ' Cae * 661 >- [Prs. 4, 5, 6 ] 

(12) 85 Mad. 249 : 10 Ind. Oas. 372). [Prs. 4 , 5. 6 ] 

(14) 37 Mad. 119 : A. I. R. (1) 1914 Mad. 258 : 15 Ori. 

L. Jour. 180). rp ra% 4 5 gi 

(’48) A. I. R. (35) 1918 Pat. 135 : (49 Or. L. Jour. 589). 

[Pr. 5] 
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Order. — Cr. R. C. Nos. 1379 and 1395 / 1949 . 
These two revision petitions arise out of c. C. No 25 
of 1948 on the file ol the Sub Divisional Magistrate, 
Adoni. The petitioners in cr. R. C. No. 1379 are 
the first and second accused in the case and the 
petitioners in Cr. R. c. No. 1395 are the third and 
fourth accused in the case. There were nine ac¬ 
cused in all in that case and excepting the four 
accused the rest were acquitted. They were all 
tried on three oharges, the first charte being an 
attempt to transport millets without a permit 
from a village called Halaharvi in Bellary Dis¬ 
trict to Kurnool District in violation of the noti- 
fication mentioned in that charge. The second 
charge is for the same transput without a permit 
from the same village which is said to be in Alur 
taluk to Asparti village in the same taluk and 
this is said to be in contravention of the notifica¬ 
tion mentioned in that charge. The third charge 
is causing the lorry in which these millets were 
taken to carry the foodgrains from Bellary Dis- 
fcrict to Kurnool to be driven during night which 
is said to be contrary to the G. 0. mentioned in 
the charge. The first Court convioted all the 
four accused on the first oharge and sentenced 
them, the first and second accused to six months 
rigorous imprisonment and third and fourth ac¬ 
cused to four months rigorous imprisonment. 
It may be stated that the third and fourth ac¬ 
cused are the driver and conductor of the lorry 
whereas the first and second accused are the 
persons who are said to be taking these food- 
grains. The trial Court acquitted acoueed 3 and 4 
on the second charge which was for taking the 
commodity from one village to another without a 
permit as the petitioners are convicted on the 
first charge. So far as the first and second accus¬ 
ed are concerned, they were acquitted of the third 
charge, i. e., taking during night The third and 
fourth accused, the driver and the conductor were 
oonvicted of the third charge and given the same 
sentence, the sentences to run concurrently. All 
the four accused preferred appeals to the Sessions 
Court, the appeal preferred by the first and 6e- 
cond accused boing C. a. No 73 of 1949 while 
c. A. No. 6G of 1949 was preferred by the third and 
fourth accused. In appeal, the learned Sessions 
Judge acquitted all the appellants of the first 
charge and following certain rulings of this Court 
altered the finding and convioted the aocused 
under the stcond charge of which, as already 
stated, they were acquitted by the trial Court on 
the ground of their having been convioted under 
the first charge. So far the third and fourth 
accused are concerned, the Sessions Jadge con¬ 
firmed the conviction on the third charge also. 
The learned Judge while altering the finding, 
maintained the sentence of six months passed on 
the first and second accused and the sentence of 
four months passed on the third and fourth ac¬ 
cused. These revisions are the judgments 

In the two appeals. 


A.I.B. 

[ 2 ] On the merits, there is very little tobesaid 
in favour of the first and second accused and the 
only question that was argued so far as they are 
concerned is that the appellate Court erred in 
finding the petitioners guilty under the second 
charge when they were acquitted of the same by 
the trial Court and the lower appellate Court has 
no jurisdiction to convert the acquittal into a 
conviotion under s. 423 111 (bl ( 2 ), Criminal P. 0. 
So far as accused 3 and 4 are concerned, the same 
point is raised so far as their conviotion on the 
second charge is concerned. 

[3] Before I deal with this point, it is better I 
dispose of the case of accused 3 and 4 so far as 
the conviction under the third charge is concern- 
ed which is already stated, driving the lorry 
having foodgrains from bellary Distriot during 
the night. It is said to be a violation of 0 . 0 . 
No. 893 dated 3-4-1947. As a matter of fact, it is 
in pursuance of this 0. o. that the Collector and 
Distriot Magistrate of Bellary passed an order on 
15-7 1947 prohibiting the carrying of foodgrains 
during night, i. e., between 7 P. M. and 6 A. M. 
on certain roads which inoluded the road on 
which the petitioners were driving. This noti- 
fication was uublisued in the District Gazette 
Extraordinary on 80-7-1047. The occurrence was 
on 23 7-1947. It is obvious therefore, that the noti¬ 
fication itself was long after the occurrence and 
therefore aocused 3 and 4 could not be said to 
have violated the provisions of the notification 
which was not in force on the date on which the 
occurrence took place. Aooueed 8 and 4 must 
therefore be acquitted of this charge i.e., the 
third oharge framed against them. 

[4l Now I will take up the contention that the 
lower appellate Court under B. 423 (l) (b) (J) 
cannot alter the finding of acquittal into one 
of conviction. It must be mentioned that ol. (b) of 
S 428 (l) deals with appeals against conviotionB 
wh'le cl (a) deals with appeals against aoquittals 
preferred by the State. Under 8. 423 (1) (b) (l) 
the appellate Court can reverse the finding and 
senteDoe and acquit or discharge the aooueed or 
order him to be retried by a Court of competent 
jurisdiction subordinate to snob appellate Court or 
commit him for trial. It is under sub-ol. (2) that 
the lower appellate Court is given power to alter 
the finding, maintaining the sentenoe or with or 
without altering the finding, reduce the sentenoe. 
We are not concerned with sub-cl. (3) and there¬ 
fore it is unnecessary to refer to it. The question 
for consideration now is what is meant by "alter 
the finding, maintaining the sentenoe" and in what 
oa*es and under what oiroumetancee can this 
power be exeroised by the appellate Court. Seo- 
otion 423 Criminal P. 0. deals with the powers of 
the appellate Court, not only with the powers of 
the High Court hearing the appeals but also with 
the powers of subordinate Courts whioh hear the 
appeals. This question oame up for consideration 
in several cases both in our High Court as well as 
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in the High Oourta of other states. The earliest 
deoiaion an i perhaps the leading deoision whioh is 
refereed to in subsequent deoisions. is Queen Em¬ 
press v. Jabanutla, 21 cal. 975. In the above 
deoision Banerjoe J. had to ooaoedu that the interpre¬ 
tation of the -vords “alter the finding, maintaining 
the sentence" is not free from limitation but is 
aubjeot to some restrictions in particular cases. At 
Jf'page 979, the learned Judge states as follows : 

"Seotion 423, cl. (b) has no restriction imposed upon 
it. There ii under that clause, only one restriction to the 
p.wei ol the appellate Court on an appeal from a convic¬ 
tion and that is toat it cannot enhance the sentence. It 
is possible to imagine cases iu which this restriction 
may stand in the way ol the appellate Court's altering 
the finding. Thus, if an aooused person is charged with 
having murdered A. and also with having oaused griev¬ 
ous hurt to him and is acquitted of the former offence 
but oonvioted of the latter and sentenced to seven years 
rigorous imprisonment by the first Court, the apellate 
Court cannot, on the appeal of tho accused, alter the 
finding into one of guilty ol murder, because as it oaunot 
enhance, the sentence, the reBult will be that a person 
oonvicted of mnrder, for whioh the only punishment is 
either death or transpo tation for life, will be pnnished 
merely with imprisonment for seven years a sentence 
whioh is not in accordance with law. That, however, is 
not the case hero and so we need not consider It further. 
Bat in a oaso like this, in whioh no such difficulty arises, 
1 think the appellate Court can, in an appeal from a 
conviction, alter ibo finding of the lower Court and find 
the appellant guilty of any oflence of which he may have 
been aoquittid by the Oourt." 

j. This was oited before Sir Arnold White 0. J. in 
Sami Aiyar v. Emperor, 2 G Mad. 478 but was 
simply distinguished on the ground that the 
appellate tribunal in that oase, the High Court, 
was a tribunal whioh had jurisdiction to set aside 
an acquittal. He held that the words ‘ ‘reverse the 
finding and sentence" in S. 429 (I) (b) (l) mean 
reverse the finding upon whioh a coDviotion is 
based and do not empower the appellate tribunal 
to reverse and set aside an order of acquittal. 
Apart from the fact that this judgment does not 
refer to the words ‘‘alter the finding" there is no 
disousaion of the points and it cannot therefore 
be of sufficient authority for the contention that 
alteration of the finding oannot mean alteration 
of the finding of acquittal into one of conviction. 
In Padmanabha Panji Rannayya y. Emperor, 
38 Mad. S6i, Munro and Abdur Rahim JJ. were 
considering a oase where the aooused were 
charged under 8s. 467 and 468, Penal Code. The 
Sessions Judge convicted the aooused of those 
offenoes but the learned Judges held that the 

Jk offenoes under those seotions were not made out 
but the evidence disolosed at best that they were 
guilty only of abetment of those offences. It was 
contended before them that they could conviot 
the acoused of abetment of the offences. But they 
held that under 8. 428, Criminal P. 0. the appel¬ 
late Court has power to alter a finding and that 
that power oannot be nsed arbitrarily but only 
in accordance with other provisions of the Code, 
and they gay that those provisions are to be 
found ih- 88. S87 and 298, Criminal P. 0. and 


that neither of those two sections cover a 
oase like the one before them. They held 
following the ruling in Beg. v. Chandnur, II 
Bom. H. C. R. 240, that it was not open to a Court 
to find a man guilty of the abetment of an offence 
on a charge of the offence itself. But subsequently 
there were several cases which held that if the 
faots relied on could support a charge for that 
offence, there is no objection to an accused being 
convioted for an abetment of an offence even if 
he is charged with the substantive offence. Vide 
decisions cited under Note 8 to S. 236, Criminal 
P. C. in the a. I. R. Commentaries pages 1416 of 
vol. II, 1946 elition. In Appannav. Mahalakshmi, 
34 Mad. 545 Munro and Krishnaswami Aiyar JJ. 
expressed their agreement with the decision in 
Queen-Empress v. Jabanulla, 23 Cal. 975 and also 
observed that the Calcutta case cannot be distin¬ 
guished in the manner in which it is sought to be 
distinguished in Sami Aiyar v. Emperor, 26 Mad. 
478. As pointed out above, they also refer to the fact 
that in Sami Aiyar v. Emperor, 26 Mad. 478 there 
is no reference to the wording of the 6. 423 (l) (b) 
( 2 ). In Appanna v. Mahalakshmi, 34 Mad. 545 
the Court framed two charges under Ss. 148 and 
326, I. P. C. acquitted the accused under S. 148 but 
convicted them under s. 325. The acoused then 
appealed to the Sessions Judge who was of the 
opinion that the accused could have been convia- 
ted under S. 147 but thought he could not inter¬ 
fere with the acquittal. The learned Judges held 
that the view of the Sessions Judge is dearly 
wrong and the appellate Court may "alter the 
finding, maintaining theeentence" and that there 
is nothing to restrict the finding whioh could be 
altered to a finding of conviotion. They therefore 
set aside the acquittal and directed a rehearing 
of the appeal. In Hanumappa v. Emperor , 85 
Mad. 248 the acoused were oharged under ss. 148, 
802 , 826 and 149,1. P. 0. The trial Court acquitted 
all the accused of murder and of rioting and 
convicted all the aooused of murder and of rioting 
and oonvioted the acoused of hurt and grievous 
hurt. An appeal was preferred-by some of the 
convioted aooused to the High Oourt. Sundara 
Aiyar and Ayling JJ. after reviewing the evidence 
found that the evidence showed that all the accu¬ 
sed were members of an unlawful assembly and 
were guilty of rioting and that they were all res¬ 
ponsible for the injuries inflicted on several prose¬ 
cution witnesses in the course of the fight They 
found speoifio acts were not proved and after 
acquitting one aooused, they altered the oonvio- 
tion of the other aooused by finding them guilty 
of offences under Ss. 147, 325 and 826 read with 
S. 149,1. P. 0. Dealing with the contention of the 
counsel for the appellants that it was not compe¬ 
tent for them to conviot the aooused of being 
members of an unlawful assembly or of rioting 
and hold them oonstruotively guilty of the offence 
of causing grievous hurt as they were aoquitted 
of those offenoes by the lower -Court,, they say 
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that under S. 423 (l) (b) ( 2 ) the appellate Court 
has the power to alter the finding of the lower 
Court maintaining the sentence. A further conten¬ 
tion that this provision entitles the Court to con. 
vict an accused of an offence of which he is 
acquitted is restricted only to cases falling under 
Ss. 237 and 233, Criminal P. C. was also repelled. 
They say: 

"The finding which an appellate Court may alter under 
S. 423 (b) may relate either to an offence with which the 
accused waa apparently charged in the lower Court or to 
one of which he might b? convicted without a distinct 
charge. In cases not falling under S 3 . 237 and 233. Crimi¬ 
nal P. C. no doubt the appellate Court cannot ocnvict a 
person of an offence with which he was Dot charged In 
the first Court but where he has been charged and the 
first Oouit has recorded a finding on the charge, there i? 
no reason for holding that the appellate Court cannot 
alter the finding. There i3 obviously no injustice in doing 
so.” 

The learned Judges expressed their views in accor. 
dance with Queen-Empress v Jabanulla, 23 Cal. 
375. The next decision is In re Bcuiredoi , 37 
Mad. 119. In that case, five accused were charged 
with rioting and murder. The Sessions Judge 
found them guilty of simple rioting and culpable 
homicide not amounting to murder and convicted 
them under Ss. 147 and 304, I. P. C. The accused 
preferred an appeal to the High Court and the 
Court a3 a Court of revisional jurisdiction gave 
notice to show cause why they should not be con¬ 
victed of murder and bo sentenced for that 
offence. Tno Bench, consisting of Benson and 
Sucdara AiyarJJ. followed the ruling in Appamia 
v. Mahalakshmi , 34 Mad. 54f and Queen Empress 
v. Jabanulla, 23 Cal. 975 Referring to the con¬ 
tention thit under S. 439, Criminal P. C., the Court 
cannot convert a finding of acquittal into one of con. 
viction, they say that s. 423 (b) has no restriction 
and the only restriction under that clause is that 
the Court of appeal cannot enhance the sentence. 
They state at p. 123 as follows: 

“The effect of the two sections (meaning 423 au< 3 439, 
Criminal P. C.) read together is that the High Court 
when hearing an appeal against a conviction may, under 
8. 423 (b) alter the finning and then aa a Couit of revi. 
Bion may, under S. 439 enhance the sentence so 69 to 
make it appropriate to the altered finding." 

Dealing with S. 439 ( 4 ) they say it applies only to 
a complete acquittal and not a partial ac^ui tal. 
To the same effect is the decision of the Full 
Bench of the Lahore High Court in Bava Singh 
v. The Crown , 23 Lah. 129 In Allahabad also, a 
Full Bench consisting of five Judges held by a 
majority, Mulla and Hamilton JJ. dissenting that 
the Court of appeal is empowered under S. 423 (l) 
(b) (2) to alter the finding of acquittal into one of 
conviction—See Emperor v. Zamir Quasim t 
I. L. B. (1944) ALL. 403. 

[ 5 ] The main decis'on on which the learned 
counsel for the petitioners relies in sup, ort of his 
contention is a decision of the Privy Council in 
Euhan Singh v. Emperor , 50 ALL. 722. That is 
a case where the Session? Judge tried an accused 
on a charge of murder but convicted him only 


under s. 304, Penal Code. On behalf of the Local 
Government an application for revision of the 
judgment of the learned Seas ons Judge was filed 
and id that it was sought to enhance the eentence 
passed on the accused by converting the finding 
into one under 8. 302, Penal Code. The High 
Court converted the finding to one under S. 302 
and sentenced the accused to death. Their Lord, 
ships of the Privy Council held that the convic- > 
tion um.er s. S04, t enal Code, amounted to an 
acquittal under S. 302 and that 

*Tn view of the provision contained in S. 439 (4) that 
nothiog in this section shall be deemed to authorise a 
High Court :o convert a fioding of acquittal into one of 
conviction, the learned Judges of the High Court who 
were dealing only uilh the application for revision 
(underlining there in italics) is minejoaa no jurisdiction to 
convert tee learned Judge’s hiding of acquittal on the 
charge of murder into one of conviction of murder". 

The decision in In Re Bali Reddi, 37 Mad. 119 
was cited before their Lor jships and referring to 
that, their Lordships state as follows : 

"It is not necessary on the present oocasion for their 
Lordships to express any opinion whether the facts of the 
cited case wouia justify the da ision at which the learned 
Judges arrived. Their Lordships, however, do think it 
necessary to say that if the learned Judges of the High 
Court of Madras intended to hold (hat the prohibition in 
9. 439 (4) reiers only to a case where the trial has ended 
in a complete acquittal of the accused In respect of all 
charges or offences, and not to a case such as the present, 
where the accused has been a.quilted of the charge of 
murder, but convicted of tho minor offence of culpable 
homicide and net amounting to murder, their Lordships 
are unsafe to agree with that part of the decision. The 
words of tho sub-eectioa are clear and there can be no 
doubt as to their meaning There is no justification for 
tho qualification which the learned Judges in the cited 
cise attached to this sub section". 

From thib observation of their Lordships of the 
Privy Council it is contended that the decisions 
of the Madras High Court holding that under 
S. 423 (1) (b) ( 2 ), the appellate Court can alter the 
finding of acquittal, are no longer good law and 
he rel es on a decision of Sulaimau 0. J. and 
Bennett J. in Sarda Prasad v. Emperor , A. I. B. 
(24) 1937 ALL 240 and Panu Nayak v. Chintai 
Mahk , A. I. B. ( 35 ) 1948 Pat. 435. The other deci¬ 
sions Padmanabha Panji Kannayya v. Emperor , 
33 Mad, 204 and Emperor v. Sheoaarsahan Stngh t 
44 all. 332 which are in anppjrt of his view are 
earlier than the Privy Council decision in Kishan 
Singh v. Emperor , 60 ALL. 722 whereas subse¬ 
quent to the Privy Counoil decision in Baica 
Singh v. The Crown, I. L. R. (1942) 23 Lah. 129 
tho learned Judges held following the view ex¬ 
pressed earlier by our High Court and in Queen 
Empress v. Jabonullah , 23 cal 975 that the 
appellate Court ha9 such power. The question now 
is whether on acoount of the decisions of the 
Privy Council, the earlier decisions of our High 
Court in Appanna v. Mahilakshmi , 34 Mad. 545, 
Hanumappa v. Emperor , 35 Mad. 243 and In R* 
Bali reddi, 37 Mad. 119 are no longer good law. 

[6] The decision of the Privy Council in Kishan 
Singh v Emperor , 50 all. 722, is clearly a case 
wherein &. 423 (l) (b) (2) did not come in for con- 
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eideration at all. It was a case where the accused 
who waaooavioted under S. 304, Penal Code, did 
not appeal and the State Government too did not 
prefer an appeal against acquittal of the accused 
for the offence under S. 302. The State, on the 
other hand, chose to move the High Court in its 
revisional jurisdiction and sought to enhance the 
sentence by getting an alteration also in the find- 
ing of aoquittal of the offence under s. 302. The 
Privy Council, therefore, was dealing only with 
the powers of the High Court under 439. They 
were not dealing with the powers of an appellate 
Court. The two powers are distinct and separate. 
The appellate Court under s. 423 cannot enhance 
the sentence whereas the revisional Court oan 
enhance the sentence. The revisional Court can- 
not alter the finding of acquittal into one of con- 
viotion except where it exercises the power of 
an appellate Court, whereas to an appellate Court 
an express power was given "to alter the finding 
maintaining the sentence”. Now what is the 
meaning to be given to this phrase "alter the 
finding". It is stated that the alteration of find¬ 
ing means only the finding from one conviction to 
another conviction in cases where suoh a change 
is permissible. Suoh a course will be legally sus¬ 
tainable only in cases whioh fall within the pur¬ 
view of ss. 236 and 238, Criminal P. C., though of 
course Banumappa v. Emptror, 35 Mad. 943, has 


50 ALL. 722 were dealing only with the revisional 
jurisdiction of the High Court and not with the 
appellate jurisdiction of Courts. In my view tho 
decision of the Privy Council has not affected tho 
law which prevailed before that decision with re¬ 
gard to the interpretation of S. 423 (l) lb) (2) and 
as these decisions partioalarly those in Appannc, 
v. Mahalakshmi, 34 Mod. 545; Banumappa. Y. 
Emperor , 35 Mad 243 and Be Basirtddi, 37 Mad. 
119 are decisions by a Bench of this Court they 
are binding on me. I have indicated my view also 
which is in accord with the view taken in the 
above decisions. I do not therefore think it neces¬ 
sary to post this case before a Bench. As already 
stated, accused 3 and 4 are acquitted of the third 
charge only. The conviction of the four accused 
on the second charge is confirmed. The sentence 
of Accused 2 is by no means excessive. Their peti¬ 
tion is therefore dismissed. As regards A 3 ard 
A-4 their sentence is reduced to period undergone. 

[7] Crl. B. C. No. 1380 of 1949: — This peti¬ 
tion is preferred by aocused 1 and 2 in O. 0. 
No. 26 of 1948. The petitioners are the same as the 
petitioners in Crl. R. c. No. 1379, though the charge 
is different, viz., that in this case the charge is 
for having purchased millets without a permit. 
On the merits there i9 nothing to be said and no 
illegality has been pointed out with regard to the 

mnvicfcion. Thfl nnnvinf.inn nnd nnnfarv-a «nn. 


held that it need not be restricted to these provi¬ 
sions. Even assuming such a course is permissi- 
ble only in a case whioh falls under the above 
seotions, when the trial Court convicts an accus¬ 
ed of a certain offence, it means an implied acqit- 
tal of the other offences of which he could be tried 
or convioted under the provisions of those sections. 
Once it is an acquittal, either express or implied 
by the trial Court, if it is said that it oannot be 
altered except by an appeal against acquittal, 
there is no case or class of cases to whioh the 
alteration of finding can apply The phrase will 
be merely a dead letter in the section. As pointed 
out by (qbal Ahmed C. J. in Emperor v. Zamir 
Quasim, I. L R. (1914) ALL. 403.’ 

“It is the sentenoe passed against the aconsed which 
alone matters. Tho law no doubt attaches sanctity to 
aoquittals but there is no invasion of that sanctity it, 
within the framework of the sentence, a finding of acquit¬ 
tal is converted into one of oonviotion”. 

Therefore so long as the sentence is maintained, 
it is of little importance and it causes no preju¬ 
dice whatsoever to the accused if the appellate 
Court alters tho finding. Alteration implies a 
ohange. According to the dictionary it means "a 
change in character" or “to -make different". A 
ohange must necessarily therefore be to some 
other offence of whioh he was either being charg. 
ed in the lower Court and acquitted or of whioh 
he could be charged under the provisions of 
Ss. 236 and 288, Criminal P. 0. and an acquittal 
is implied though no definite finding in respeot of 
it is given by the first Court. Their Lordships of 
the Privy Oounoil in Kishaneingh v. Emperor, 


firmed and the petition is dismissed. 

[8] Crl. B C. Nos. 1381 and f388 of 1949:— 
Theso two revision petitions are preferred by ths 
first and second accused in c. C. No. 33 on the file 
of the Sub-divisional Magistrate of Adoni who 
convicted them of offences under Focd Control 
Orders. The only point is about the alteration of 
the finding by the appellate Court. As I havo held 
in Orl. R. c. Nos. 1379 and I8f5 that it is permissi¬ 
ble to alter the finding, the conviction and sen¬ 
tence of the petitioner in crl. R. c. No. 1381 ia 
confirmed. The conviction of the two aconsed is 
confirmed but their sentence is reduced to the 
period already undergone. 

[9] Orl. B. 0. No 1382 of 1949: — This revi¬ 
sion arises out of o. c. no. 84. I find no reason to 
interfere either with the oonviotion. But the sen¬ 
tence is reduced to period undergone. 

[10] Crl. B. O. No. 1389 of 1949:— This revi¬ 
sion arises out of c. c. No. 81. The only question 
in this case is one of sentence. The oonviotion is 
confirmed and the sentence is reduced to tho 
period already undergone. 

[11] Crl. B. O. No. 1390 of 1949:— ThiB revi¬ 
sion is by the seoond accused and tho third accus¬ 
ed in c. c. No. 23 on the file of the Bub Divisional 
Magistrate of Adoni. The question in this case is 
one of sentenoe. The oonviotion of acoused 2 and 
8 are confirmed but the sentences are reduced to 
the period already undergone. 

C.B.E IV.S.B. Order accordingly. 
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Satyanarayana Rao J. 

Gadhavajhala Satyanarayanamurtlii — Appel¬ 
lant v. Rao Saheb Y. Rarayanamurthi and 
others — Respondents. 

Second Appeal No. 150 of 191S, D/• 9-8-1951. 

Civil P. C. (1908), S. 9—Bar ol jurisdiction —Rule 
framed under powers conferred by scheme decree. 

The legislature is entitled to enact provisions depriving 
the civil Court of its ordinary jurisdiction. It cannot 
however be said that a Committee or a General-Commit¬ 
tee lise the General Committee of the Taylor High 
School, Narasapur, stands in the same position as the 
legislature of the Province. The right of suit under S. 9 
cannot be taken away by a rule made under the power 
conferred by the scheme framed for the administration 
of the High School. It has no statutory force and cannot 
Hfleot the provisions of the Civil Procedure Code. Further 
it Ib not obligatory upto the aggrieved person even under 
R. 9 of the Rules framed by the General Committee under 
Cl. 25 of the scheme framed by the Court to prefer an 
appeal to the General Committee, as it states that it 
shall be open to a person aggrieved to prefer an appeal to 
the General Committee and not that it is inoumbent 
upon him to prefer an appeal : A. I. R. (24) 1937 P. C. 
31, A. I. R. (25) 1938 Mad. 972, A. I. R. (27) 1910 Mad. 
593 and A. I. R. (29) 1912 Mad. 127. Ref. 

[Paras 1, 3, 4, 5) 

Anno. Civil P. C., S. 9, N. 50. 

V. Parthasarathy —for Appellant; S. Venugopal Rao 
and M. Venlcateswarlu —for Respondent}. 

'Cases referred to: — 

(Arranged in order of Courts, and in tbo Courts chro¬ 
nologically. List of foreign cases referred to come3 after 
the Indian Oases'. 

(’37) I. L. R. (1937) Mad. 632: (A.I.R. (24) 1937 P. 0. 31). 

[Pr. 4] 

C38) 1938-2 Mad. L. Jour 51C: (A.I.R. (26) 1938 Mad. 972). 

[Pr. 4] 

(’40) 1940-1 Mad. L. Jour 352: (A.I.R. (27) 1940 Mad. 493). 

(Pr. 4) 

I’ll) 1941-2 Mad. L. Jour 677 : (A. I. R. (29) 1942 Mad. 

127). [Pr. 4] 

Judgment.—The plaintiff is the appellant in 
this second appeal. He was the Head Clerk in the 
Taylor High 8chool, Narasapur. He wa9 suspend¬ 
ed by the management of the Institution on 12.10- 
1943 and wa9 ultimately dismissed from service 
on 19-11-1943 He instituted the euit out of which 
this second appeal arises, for a declaration that 
the orders of suspension and dismissal were ultra 
vires and void and that be continued to be an 
employee of the Taylor High School. Narasapur, 
and for an injunction directing the defendants to 
allow him to work in his post in the school. The 
suit wa3 contested by the management on various 
grounds. They maintained that the dismissal was 
justified and was proper, that the plaintifi’s only 
remedy if he was aggrieved by the decision of the 
Executive Committee was to have preferred an 
appeal to the General Committee under r 9 of the 
Suits framed by the General Committee under 
cl. 25 of the scheme framed by the Court in o. s. 
No 19 of 1922 on the file of the 8ub Court, Nara- 
sapur, and that, therefore, the suit was not main, 
tamable. The trial Court found praotically on 
almost all the pointc against the plaintiff and 
dismissed the suit. On appeal the learned Sub¬ 


ordinate Judge found that the order of dismissal 
was wrongful, as there was no proper enquiry by 
the Committee, that the procedure adopted by 
them was not proper and that the rule oi natural 
justice that a man should not be condemned 
without giving him an opportunity to prove his 
innocence was not observed. He however diemisEed 
the suit on the sole ground that R. 9 excluded the 
jurisdiction of the civil Court from entertaining t 
the suit and that the remedy of tbe appellant wa 3 
to have preferred an appeal to the General Com- 
miitee under R. 9. 

[2] In this second appeal the entire ground was 
covered by the learned advocate appearing on 
both sides. In the first plaoe the respondent’s 
advocate attempted to argue that the finding of the 
learned Judge that the dismissal of the plaintiff 
was wrongful was not justified. It is not disputed 
that the plaintiff wa9 a permanent employee of 
the Institution and that his tenure of offioe was 
not terminable at pleasure. The learned Subordi. 
nate Judge has found that no opportunity was 
given to the appellant to establish his innocence, 
and that the committee were not prepared to 
accept tbe explanation offered by the plaintiff in 
answer to the oharges framed against him. He 
also found that tbo charges of bribery levelled 
against the appellant were not proved and that 
the appellant was not given an opportunity to 
show that charges 1 and 4 were not true. On these 
findings the conclusion is irresistible that the dis¬ 
missal of the plaintiff from service was wrongful 
and oannot be upheld. 

[3] The next question that falls to be considered 
is whether the jurisdiction of the civil Court to 
entertain the suit is excluded by R 9. Rule 9 is bb 
follows: 

"It shall be open to any person aggrieved by any deci¬ 
sion or order or resolution of the Exeoutive Committee to 
appeal to the General Committee against the said deci¬ 
sions, order or resolution within 15 days of the passing 
theieof, and the deeision, or order or resolution ol the 
General Committee passed in tho said appeal shall be 
final." 

It is contended on behalf of the respondents that 
as a remedy is provided by the rule by way of 
appeal against the deoision of tho Committee, it 
is the duty of the appellant who claims that he is 
aggrieved by that order to have preferred an 
appeal to the General Committee. Not having 
done so, he is preoluded from instituting the 
present suit. I am Dot prepared to agree with 
this contention. In the first place, it is not obliga¬ 
tory upto the aggrieved person oven under tbs 
rule to prefer an appeal to the General Committee, 
as it states that it ehall be open to a person 
aggrieved to prefer an appeal to the General 
Committee and not that it is inoumbent upon 
him to prefer an appeal. 

[ 4 ] Tbo jurisdiction of the civil Court under 
S. 9. Civil P. C. f can be barred either expressly or 
by implication. Tho decisions referred to in the 
judgment of the learned Subordinate Judge for the 
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view that the jurisdiction of the oivil Courts ia 
exoluded by B. 9, in my opinion, have no rele- 
vanoy. In B. Venkata Bao v. Secretary of State, 
l. L. B. (1987) Mad. 532 (P. C ) the tenure was a 
tenure at pleasure, and it was held by the Privy 
Counoil that the only remedy of the aggrieved 
person was to have followed the procedure laid 
down by the rules, and that even if these rule3 
J^'were not observed the dismissed person had no 
right of aotion. In the other decision in Bama- 
natha Qurukkal v. Arunachalam Chettiar, 1988-2 
Mad. L. Jour 516 whioh was affirmed on Letters 
Patent Appeal in Bamanatha Gurukkalv. Aruna- 
chalam Chettiar, 1940-1 Mad. L. Jour 852 the 
jarisdiotion was impliedly barred by the statutory 
provisions of the Madras Hindu Religious Endow¬ 
ments Aot. The legislature is entitled to enact 
provisions depriving the oivil Court of its ordinary 
jurisdiction It cannot be Slid that a Committee 
or a General Committe like the General Commi¬ 
ttee of the Taylor High School, Narasapur, stands 
in the same position as the legislature of the 
Provinoe. The decision in Sasala Bamtnaidu v. 
Secretary of State, 1941-2 Mad. L. jour 677 is 
also of no assistance, as the provisions therein 
considered were also statutory provisions. 

Is] The present is not a case of a right for the 
first time created by a statute along with a remedy 
to enforce'that right and, therefore, the person 
i claiming that right or deprived of that right 
” should pursue the remedy provided by the statute, 
as that is his only exclusive remedy. The righb 
of suit under S. 9 oannot be taken away by a 
rule made under the power conferred by the 
Bohemo framed for the administration of the 
sohool. It has no statutory foroe and cannot 
affeot the provisions of the Civil Procedure Code... 
My attention has not been drawn to any autho¬ 
rity whioh holds that in suoh oircumstanceB 
by the existence of a rule whioh provides an 
optional remedy by way of appeal to the General 
Committee the aggrieved party has no right to go 
to a oivil Court to have an adjudication on the 
right whioh he claims in the suit. The view 
taken, therefore, by the learned Subordinate 
Judge in this aspeot of the case oannot be upheld. 
The plaintiff on the findings of the learned Sub¬ 
ordinate Judge is entitled to Ho higher relief than 
that of a mere declaration that his dismissal was 
wrongful. 

[6] The deoree, therefore, of the Courts below 
■y must be reversed, and there should be a deolara- 
tion granted in favour of the plaintiff that his 
dismissal from service was wrongful. As the 
parties have partly succeeded and partly failed it 
will be just, I think, in the oiroumstanoes of the 
toss, to direot eaoh party to bear his costs 
throughout. No leave. 


C.B.K./D.H, Appeal allowed. 
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Basheeb Ahmed Sayeed J. 

In re M. Velu Konar and others--Pelitioners. 

Criminal Revo. Cases Nos 254 etc. and Cri. Revn. 
Petns. Nos. 239 etc. ol 1950, D/■ 19 4-1951. 

Sales Tax-Madras General Sales Tax Act (IX [9] 
of 1939), S. 8—Burden ot proof. 

Section 8 of the General Sales-tax Act lays the bur¬ 
den on the petitioners to prove that they were commis¬ 
sion agents and not dealers. And if the petitioners 
suoceed in proving that they are not dealers bat are 
only commission agents, then the lax is not legitimately 
leviable against them. A. I. B. (85) I9l8 Mad. 102(1); 
A. I. R. (37) 1950 Mad 521 and A. I. R. (86) 1949 Mad 
843, Ref. [Paras 1, 2] 

K. V. Srinivasa Aiyar—for Petitioners. The Public 
Prosecutor—for the State. 

Cases referred to :— 

(Arraoged in order ot Courts, and in the Coarts chro¬ 
nologically. List of foreign cases referred to comes alter 
the Indian Cases). 

C47) 1947-2 Mad. L. Jour 220: (A. I. R. (85) 1948 hfad. 

102 (1)): 49 Cri, L. Jonr 45. [Pr. 2] 

(’50) 1950-1 Mad. L. Jour. 564: (A. I. R. (37) 1960 
Mad 621.) [Pr 2] 

(’49) 1949-1 Mad. L. Jonr. 630: (A. I. R. (36) 1949 
Mad. 843.) [Pr. 2] 

Order.—In these batoh of cases the point 
raised is that the petitioners are not dealers but 
are only commission agents and that the Courts 
below have proceeded on the basis that the peti¬ 
tioners are dealers and are not commission 
agents. Section 8, General Hales-tax Aot. dear¬ 
ly lay9 the burden on the petitioners to 
prove that they were commission agents and 
not dealers. A perusal of the judgments of the 
Courts below does not disclose that the peti¬ 
tioners have taken oare to prove to the satis¬ 
faction of the Courts below that they were 
commission agents and not dealers. When they 
have not proved according to the requirements 
of 8. 8, General Sales-tax Act, that they were 
commission agents, then it oannot be contended 
that the lower Courts have gone wrong in hold- 
ing that the petitioners have been merely 
dealers and applying the law that was then 
understood to bo a oorreot one. 

[ 2 ] I find that the decision in the Public Pro¬ 
secutor v. Narasimha Beddi, 1947-2 M. L. Jour. 
220 has been referred to by the learned Distriot 
Judge. After this decision there was another 
deoision in the Provincial Government of Mad. 
roe v. Veerabadrappa, 1950-1 Mad. L. Jour. 664 in 
which the earlier view of another Beneh repor- 
ted in Province of Madras v. Firm of Kani - 
golla Sivalakshmmarayana 1949-1 Mad. L. Jour. 
580 has not been agreed to by the Bonoh. I am 

molined to hold the view that if the petitioners 

had succeeded in proving that they were not 
dealers but were only commission agents, then 
certainly the tax was not legitimately leviable 
against them and the claim of the assessing 
authorities would not be tenable. But, unfortu- 
nately for the petitioners in this case, they have 
not succeeded in proving that they were 
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commission agents and not dealers. To prove 
that they were commission agents they would 
have had to satisfy many requirements that 
are prescribed in S. 8. I do not find anywhere 
in the judgments or in the evidenoe that 
ha9 been read out to me that the petitioners 
come within the scope of S. 8, General Sales- 
tax Act, notwithstandicg the fact that they 
did not obtain licence from the Government 
for the purpose of earning on the agency busi- 
ness. If at least there was evidence to the effect 
that they were acting as commission agents for 
a fixed remuneration and were at least main, 
taining accounts of the transactions, then cer¬ 
tainly there would have been some material for 
the Oourt3 below to go upon and decide that the 
petitioners were not really dealers but were 
merely commission agents, in the absence of 
any such evidence, I do not think that there is 
any case made out against the judgments of the 
Courts below. I therefore hold that what the 
Courts below have decided is correct and there 
are no merits in those petitions. The petitions 
are then fore dismissed. 

C.R.K.lV.S.D. Petitions dismissed. 


A. I. B. (39) 1952 Madras 108 [C. N. 32.] 

Govinda Meson and Chandra Reddi JJ. 

Gliadalavada Seetharamayya — Appellant v. 
Velivoln Kesavayya. — Respondent, 

A. A. 0 No 339 of 1948 and A. A. A. 0. Nos. 249 and 
200 of 1947, D/- 26-2-1951. 

Provincial Insolvency Act (1920), S. 44 (2) and (3) 
— Fathtr’s debt — Decree passed against father and 
son — Father declared insolvent — Release of father 
under S. 44 (2) whether extinguishes liability of son 
under decree — Hindu Law^Debt. 

The fact that sub s. (3) of S. 44 provides for the con¬ 
tinuance cf the liability of persons jointly liable along with 
the insolvent indicates that the debt a9 such is not 
extinguished bnt it only releases the intolvent from all 
liability keeping alive the liability of tho other debtors 
jointly liable with biin. It, therefore, follows tbit the 
liability of a person jointly bound with the insolvent is 
not extinguished do c pite the discharge of the insolvent. 

[Para 15] 

•The effect of decree against the son against whom a 
decree ho3 been passed along with his father is to make 
the 6on jointly liable along with his father to discharge 
the debt. Whatever might be the position prior to the 
decree, when tho obligation of a Hindu son to pay his 
father's debts fructifies into a decree It imposts a joint 
liability on the son along with tho father and tho former 
is jointly bound along with the latter within tbe mean¬ 
ing of sub-s. (3) of 9. 44. [Para 1G) 

Hence, the release of an insolvent father under 8. 44 
(2) from all dtbts does not extinguish the liability of the 
son who is liable under a decree along with tbc father in 
respoot of his father's debts. A I R.(28) 1941 Mad.440and 
A. I B. (13) 1920 Mad 1106, Rel. cn ; A. I. It. (36) 1949 
Mad. 790 (F. B ). ExvL; A I.R. (38) 1951 Mad. 48 (F B.), 
Sol Applied; A. I. B. (4) 1917 Mad, 989 and A. 1. It. (26) 
1949 Mud. 228, Disting . [Paras 1, 8] 

Anno Pro. I» s. Act, S. 44 N. 4. 

D. Narasaraja and Z, V. R. Tafaohari — for Appel¬ 
lant; hi . iS. Rar'f -.ar.dr- A. Sundaram Aiyar , 
Ch. 8ufyam/ayOr.u ..ao and Ch . Ramakrishna Rao — 
for Respondent] 


Cases referred to 

(Arranged in order of Courls, and in the Courts chro¬ 
nologically. List of foreign cases referred to comes after 
the Indian Cases). 

(•38) 1938-1 Mad. L. Jour 41: (A. I. It. (25) 1938 P. 0.7). 

(’04) 27 Mad. 243 : (14 Mad. L. Jour 84 F. B ). 1 rfe 1 }] 
(’17) 40 Mad. 581: (A. I. R.(4) 191. Mad 989). [Pr.81 
(’26) A. I. R. (13) 1928 Mad. 1106 : (97 Iud. Cas. 981) 

(’38) 1938-2 Mad. L. Jour 287 : (A. I. B. (26) 1939 Mad! i 

228). [p r# iQT 

(’41) 19H.1 Mad. L. Jour 270 : (A. I. R. (.28) 1941 Mad. 

**°)- [Prs. 11a, 12] 

( 41) 1941-2 Mad. L. Jcur 751 : (A, I. R. (29) 1942 Mad. 

«6). [Pr. 13) 

(’47) C. M. A. No. 103 ol 1947, (Madras). [Pr. 17] 
(’47) 1947-1 Mad. L. Jour 85:(A.I.R. (34) 1947 Mad. 271). 

[Pr. 12] 

(’49) 1949-2 Mad. L. Jour 217 : (A. I. R. (3G) 1949 Mad. 

790 P. B ). [Pre. 11,12] ' 

(’50) 1950-2 Mad. L. Jour 674 : (A. I. R. (38) 1951 Mad. 

48 F. B). [Pra. 13,14] 

Chandra Reddi J. _ These appeals raise an 
interesting question of law, namely, whether the 
release cf an insolvent father under S. 44, Pro¬ 
vincial Insolvency Act from all debts extinguishes 
tbe liability of the son who is liable under a 
decree along with tho father in respect of hb 
father's debts. The son of the quondam insolvent 
is the appellant in all the appeals while the 
decree-holders are the respondents in these 
appeals Tho questions arising in these appeals 
are common and so they can be disposed of 
together. ) 

[ 2 ] In order to appreciate the points at issue, 
it is necessary to set out a few material facts. 
Garikipati Sithaiamiah, the first respondent in 
C. M. 3. A. No. 250 of 1947, obtained a deoree in 
o. S. NO 467 of 1939, on the file of the District 
Munsif's Court, Repalli against the appellant and 
his father on a promissory note executed by the 
father. It is the execution of that decree which 
has led upto c. M. S. A. No 260 of 1947. There 
was another decree obtained against the appellant 
and the Official Receiver, Guntur, as representing 
his father’s estate, by one Kesavayya who insti¬ 
tuted a suit in the Sub-Court, Bapatla, 0 . S- 
No. 44 of 1934 on a debt contracted by the father. 

E. P. No. 150 of 1946. whioh has given rise to 
c. M. a. NO. 339 of 1948 was filed by the decree- 
holder in execution of this deoree. The decree- 
holder in 0. S. No. 4C7 of 1933 obtained another 
decree against tho appellant in 0. S. No. 206 of 
1936 on the filo of the Distriot Munsif’s Court of 
Repalli in respect of a debt contracted by the _ 
father who had by the time of the decreo become 
an insolvent, c. M. S. A. No. 249 of 1947 arises out 

of this decree. 

[ 3 ] Tho appellant’s father was adjudged an 
insolvent in a petition in I. P. No 73 of 1934, and 
bis properties were vested in the Official Receiver 
of Guntur. While the administration of the 
insolvent’s estate was pending, there was a refer¬ 
ence to arbitration by the insolvent and his credi¬ 
tors as evidenced by Ex. D-2 dated 12-8 1997. The 
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purpose of this reference was to fix the pro- 
portion of the deb,s due by the insolvent by the 
payment of which the debts should be disohargod. 
In pursuance of this reference the arbitrators 
passed an award on 17-3-19j8 under which a 
payment of three annas in the rupee, would 
extinguish the debts not only as against the 
father insolvent but as against the son as well and 
thereby exonerating the son (appellant) com. 
pletely. In accordance with the terms of this 
award, the insolvent deposited a sum sufficient to 
meet all the debts on the basis of the proportion 
fixed by the arbitrators. 

[4] As scon as this was done, the insolvent 
filed an application in the Sub-Court of Bapatla 
I. A. No. 927 of 1940 for accepting the award and 
treating it as a composition. This was opposed 
by several of the creditors of the insolvent some 
of whom were parties to the arbitration agree¬ 
ment on grounds of fraud and misrepresentation. 
Overruling the objections raised on behalf of the 
creditors, the 'Court approved the proposal for 
compensation as embodied in the said award. 
Two of the creditors, who were aggrieved by 
this order, filed an appeal against that order in 
the Court of the District Judge, Guntur. While 
the appeal was pending an agreement was reaohed 
between the insolvent and the appellants therein 
whereby the clause affecting the rights and 
obligations of third parties in the scheme was to 
be omitted. Embodying this agreement, the 
Distriot Court passed a decree approving the 
scheme of composition based on the award and 
confirming the deoree of the Subordinate Judge 
to that extent but deleting the clause which 
operated to release the third parties from all 
obligations in respect of the decrees mentioned 
above. Thereafter, the amount in Court deposit 
was distributed amongst the creditors of the 
insolvent and the adjudication of the appellant’s 
father was annulled. Subsequently, the insolvent 
applied to grant him an absolute discharge and 
this was granted. 

[6] After receiving the dividends from the 
insolvent's estate, the deoree holdera mentioned 
above sought execution against the son, the ap- 
pellant herein, in respeot of sons's liability. The 
execution petitions were resisted by the appellant 
on the grounds that his liability under the 
several deorees was wiped out by reason of the 
award and secondly as a result of the extinction 
V °* the debts of his father by the operation of 
S. 44, Provincial Insolvency Act. 

fe] The trial Court whioh heard the execution 
petitions in 0 . S. No. 467 of 1933 and 206 of 1986 
acoepted the contentions put forward on behalf of 
the appellant and dismissed the execution peti- 
tions as not maintainable. On appeal the Subor 
dinate Judge of Tenali who also heard E.P. No. 150 
Of 1946 in o. 8 . NO. 44 of 1984 on the file of the 
Sub-Oourt, Bapatla took the view that the son 
was not released from his obligation consequent 


on release of the father from all the debts under 
S. 44, Provincial Insolvency Act. In the result he 
directed that execution might issue in all the 
throe decrees mentioned above. It is these orders 
that are under appeal now. 

[7l In support of these appeals Mr. Narasaraju 
the learned couneel for the appellant raised two 
contentions. Firstly he maintained that the 
award not hav.ng been found to be vitiated by 
fraud or misrepresentation as alleged by eome of 
the creditors, its efficacy was not destroyed 
though merged in the scheme of composition and 
the legal consequence resulting in wiping out the 
debts completely not only against the father but 
the son as well must flow. The short answer to 
this is that even assuming that the appellant could 
take advantage of the award whioh, according to 
the appellant's counsel, still retains its indepen¬ 
dent character, in spite of his not being a party 
thereto, the award, as it emerged from the appel¬ 
late Court judgment, did not confer any benefit 
on the third parties including the appellant. We, 
therefore, reject this contention as lacking in 
force. 

[8] It was next argued by Mr. Narasaraju that 
the liability having been fastened on the son in 
respeot of a debt contracted by the fathor by the 
operation of the theory of picus obligation the 
son's liability had ceased to exist the moment the 
father’s liability was extinguished hy virtue of 
the provision of S. 44, Provincial Insolvency Act- 
The various steps in his argument are as follows: 
The liability of the eon which was imposed on 
him by the dootrine of pious obligation under the 
Hindu Law is co.extensive with that of the 
father the liability not being either joint or 
several and it subsists only so long as the father’s 
liability continues. The fact that this liability 
has fructified into a deoree would not in any way 
alter the nature of the liability. When the 
father’s liability was wiped out, it diecharges pro 
tanto the liability of the son. In other words, 
when the debt itself is extinguished, there iB no 
more liability attaching to the son who is only 
under an obligation to discharge an existing debt 
of his father. To substantiate his contentions, he 
relied on a passage of Mayne’s Hindu law, nth 
Edn. at page 410 whioh is in the following words: 

^ligation of the son lasts only so long aa 
the liability of the father subsists. The son’s liability is 
neither joint nor joint and several as those terms are 
ordinarily understood in Englishlaw.” 

The learned counsel also referred us to a deoision 
of a Benoh of this Court in Narayana Chettiar 
v. Veerappa Chettiar, 40 Mad. t81. The facts in 
that oase were that a oreditor who proved a debt 
and reoeived a dividend in the insolvency of a 
Hindu domiciled in India but carrying on business 
in Singapore and adjudicated a bankrupt for debts 
inourred by him at Singapore, filed a suit against 
his son for the balance of debt due to him seeking 
to make the son liable under the theory of pious 
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obligation. It was decided by the Bench that the 
extinction of the liab lity of the father operated 
as the extinguishment of the debt as against the 
son also and, therefore, a suit could not be main¬ 
tained for the recovery of the balance. It was 
observed there that under the Hindu law a son is 
not jointly bound with his father to pay the debts 
contracted by the latter. This case is not of much 
help in deciding the point in this appeal because 
the pious obligation had not fructified into a 
decree as in the present case. 

[9] To show that the son’s liability for the 
father's debts is not independent and does not 
exist apart from the liability of the father, a 
ruling in Periasami Mudaliar v. Seetharama 
Ohetttar, 27 Mad. 243 (F.B ). was cited to us. 
There it was observed by the learned Judge, 
Bhashyam Aiyangar J. that during the father's 
lifetime a suit could not be brought against the 
son alone for the recovery of a debt due by the 
father though he might be impleaded as a party 
to a suit against the latter. 

flO] Next reliance was placed on Chockalingam 
Chetttar v. Meyyappa Chettiar, 1938 2 Mad. L. 
Jour 287 for the proposition that the existence of 
a decree against the son does not in any way alter 
the situation so far as the liability of a Hindu son 
under the doctrine of pious obligation is concerned. 
But an examination of the facts of the case shows 
that no such proposition is laid down in that 
deoision. In that case one of the partners who 
was obliged to pay a decree debt due by the 
partnership instituted a suit for contribution 
against another partner and his sons. By the 
time the suit was instituted the remedy available 
as against the partners was barred. One of the 
contentions put forward on behalf of the plaintiff 
in order to get over the bar of limitation was 
that the liability of the sons not having anything 
to do with the contraot or partnership liability 
but resting only on the theory of pious obliga¬ 
tion the sons were liable even if the suit was 
barred against the father. This contention was 
repelled on the ground that the liability of the 
sons was not an independent one and it was an 
obligation co-extensive with that of the father. 
It was observed further in that case that the 
obligation came into existence because of the 
father’s liability and whatever defences were 
open to the father were available to the son and 
the fact that the debt due by the partnership 
had become a decree debt did not alter the situa- 
tion. That was not a case where a decree was 
obtained against, the sons and the nature of the 
liability under the deoree against the sons was 
considered. 

Ill] Our attention was next drawn to the deoi¬ 
sion of the Full Bench in Eanumanthappa v. 
Seithayya and Co-, 1949-2 Mad. L. Jour 217 (F.B.) 
as substantiating Mr. Narasarajo's contention. 
According to the learned counsel this case laid 
down the law that despite a decree the parties 


were governed by the general law applicable 
before the decree and the intervention of the 
decree did not make any difference so far as the 
rights and liabilities of the parties are concerned. 
But we do not think that it adumbrates any 
such principle. The quession that arose for con- 
sideration in that case was whether a payment 
made to one of the partner decree.holders in res. 
pect of a deoree passed in favour of the partner. * 
ship would bind the other partner deoree-holders. 
The majority of the Full Benoh took the view 
that such a payment did operate as a discharge 
of the decree debt; but it was open to the other 
partner decree-holders to show that the partner 
to whom the payment was made was not autho- 
rised to receive the payment. The following 
observations of the learned Chief Justice at page 
226 would show that that decision did not lend 
any support to the contention put forward on 
behalf of the appellant; 

“If it is sufficient that the agency is expressly decla¬ 
red in the decree itself I am prepared to hold that the 
fact that the decree expressed to be in favour of a firm 
amoants to a declaration that each partner is an agent 
of the other partners one can realise that when the 
decree is merely in favour of two or more decree-holders 
without anything more appearing on the face it is neces¬ 
sary to insist upon proof of special agenoy conferring the 
right to receive the decree amount on one of them. Bat 
when on the lace of the decree it appears that the decree 
is in favour of the firm that is in favour of all the part¬ 
ners as 6uch, I think it is reasonable to imply that the 
decree itself declares the rights which the partners would 1 
have under the general law." 

It is manifest this ruling is notan authority for 
the proposition that no legal consequences from 
a decree flow and the rights and obligations of 
the parties are governed by the general law as 
before the decree. 


[llal On the other hand, it was contended by 
Mr. Ramchandra Rao, that whatever might be 
the position before the deoree was passed the 
moment the liability of the sons for the father’s 
debt by reason of the pious obligation fructified 
into a decree, the parties thereafter were gover¬ 
ned by the decree. In support of this contention 
he cited to us a decision of a Benoh of this Court 
in Venkataranga Beddi v. Chinna Sithamma, 
1941-1 Mad. L. Jour S70. The facts of that were 
these: A decree was obtained against father and 
sons for delivery of possession of some immov¬ 
able properties and for mesne profits. In pursu¬ 
ance of the terms of the decree possession of the 
properties was delivered. When the deoree was - 
put into execution for mesne profits, the decree- 
holder was met with a plea of limitation raised 
on behalf of the sons. In answer to that the 
decree-holder relied on the oiroumstance that 
the decree was in time as against the father 
whioh according to him made the son's share ais° 
liable by reason of the pious obligation. This 
theory found favour with the trial Court which 
directed execution to proceed against the sons 
also. In the appeal against the deoree a Benoh o 
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this Court held that when the pious obligation 
merged into a decree, it was the decree that 
governed the rights and obligations of the parties 
and the mere fact that the decree was not barred 
against the father would not keep it alive so far 
as the sons were concerned. 

[ 12 ] With regard to this decision Mr. Narasa- 
raju made a submission that the view taken in 

!' this case is opposed to the Full Bench ruling in 
Eanumanthappa v. Seethayya and Co., 1949 2 
Mad. L. Jour 217 (P. B.) and is therefore no longer 
good law. As already observed the decision in 
Eanumanthappa v. Seethayya and Co-, 1949-2 
Mad. L. Jour 217 (P. B.) has not adumbrated 
any rule of law which is opposed to the view 
taken in this case. This ruling was followed in 
Balayya v. Parvatheeswara Bao., 1947-1 Mad. 
L. Jour 85. The statement of law contained in 
Venkataranga Beddi v. Chinna Seethamma, 1941-1 
Mad. L. Jour 270 is in consonance with the prin¬ 
ciple laid down by the Judicial Committee of the 
Privy Counoil in Bajaram v. Baja Baksh Singh 
1988-1 Mad. L. Jour 41 (P. c.) There a suit was 
filed by a creditor against a Hindu, his sons and 
his grandsons. While the suit was decreed against 
the father and the sons, it was dismissed as 
against the grandsons who were exonerated from 
all liability. The decree-holder sought to execute 
the decree against the grandsons also on the 
basis of tbeir pious obligation to discharge the 
debt of their grand father. When the matter 
came up ultimately before the Judicial Committee, 
their Lordships upheld-the objection of the grand¬ 
sons regarding the executability of the decree as 
against them on the ground that sinoe a decree 
was passed exonerating them from liability and 
that deoree having become final the creditor 
could not proceed against their interests in the 
joint family properties. So we think that the 
statement of law contained in Venkataranga 
Beddi v. Chinna Sithamma 1941-1 M. L. j. 270 
represents the correct view and we express our 
respeotful agreement with it. 

[13] It was then urged on behalf of the appel¬ 
lant that his case was governed more by the 
ruling in Subramania Chettiar v. Narayava. 
swami Oounder, 1950-2 M. L. j, 674 which held 
that when a debt due by a principal debtor had 
been soaled down under the provisions*of the 
Madras Agriculturists’ Belief Act, the non-agri- 
cultural surety would not be liable for the entire 
debt but only to the amount of the principal debt 
as soaled down. It was observed in this case that 
Subramanian Chettiar v. Batcha Bowther, 19 H- 
l M. L. J. 751 whioh laid down that where the 
debt of a principal debtor was discharged by 
operation of a statute subsequently passed and 
not by. voluntary act of parties the surety could 
not olaim pro tanto discharge was wrongly decid¬ 
ed. It was further stated there that the liability 
of the surety being co extensive with that of the 
pnnoipal debtor when the principal debtor was 


extinguished either by the voluntary act of the 
parties or by operation of the provisions of a 
Statute the liability of the surety was pro tanto 
reduced or extinguished. According to Mr. Narasa- 
raju on the analogy of the principle laid down in 
this case when the debt against the father is 
extinguished, the liability of the sons which is 
extensive with that of the father is pro tanto 
wiped out. We must say that the principle laid 
down in this case under reference can have no 
application to the present case. 

[14] The present case has to be considered with’ 
reference to S. 44, Provincial Insolvency Act. 
Seotion 44 (2), Provincial Insolvency Act lays 
down: 

"Save as otherwise provided by sub-s. (1) an order ol 
discharge shall release the insolvent from all debts prov¬ 
able under this Act." 

Sub-seo. (3) of S. 44 provides that: 

"An order of disoharge shall not release any person 
who at the date of the presentation of the petition was a 
partner or co-trostee with the insolvent, or was jointly 
bound or had made any joint contraot with him or any- 
person who was surety for him." 

It is seen that under sub s. (8) of 3. 44, Provincial 
Insolvency Act a person who is jointly bound or 
had made any contract with the insolvent or a. 
partner on the date of the presentation of the 
petition is liable in spite of the insolvent’s dis¬ 
charge under sub-s. ( 2 ). If the contention of 
Mr. Narasaraju that the appellant’s case is govern¬ 
ed by the principle stated in Subramania Chet¬ 
tiar v. Narayanaswami Gounder, 1950-2 M. L. J. 
674 is to prevail, a surety who gets pro tanto dis¬ 
charge when the principal debt is extinguished 
should also be released from all liability and his 
case will not attract the provisions of eub s. ( 3 ). 
But the wording of this sub-section makes ib 
clear that a surety comes within the meaning of 
sub-s. (3) because obviously a surety is one who 
is jointly liable with the insolvent. Mr. Narasa¬ 
raju had to concede that a surety’s case is not 
saved from the operation of sub-s. (3) and his 
liability would continue despite the release of the 
principal debtor from all debts under S. 44 (2). So 
different considerations prevail in the oase of a 
debtor jointly bound along with an insolvent who 
gets relief under s. 44 ( 2 ), Provincial Insolvency 
Act. Hence the rulings relied on by Mr. Narasa¬ 
raju are not of any help to him. 

[ 16 ] It was next argued by Mr. Narasaraju the 
effect of a. 44 ( 2 ), Provincial Insolvency Act, is to. 
extinguish the debt as such and, therefore, there 
is nothing for whioh the sons oould be made: 
liable. To give effeot to this argument is to ignore 
sub-s. (8).. If under sub-s. ( 2 ) the release of the 
insolvent from all debts provable under the Act 
operates as a complete extinction of the debt 
which the insolvent is jointly bound along with 
others to pay, then sub-s. (8) has no meaning at 
all. On the other hand the fact that sub-s. ( 3 ) 
provides for the continuance of the liability of 
persons jointly liable along with the insolvent 
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^indicates that the debt as such is not extinguished 
but it only releases the insolvent from all liabi¬ 
lity beeping alive the liability of the other 
debtors jointly liable with him. It, therefore, 
follows that the liability of a person jointly bound 
is not extinguished despite tbe discharge of the 
insolvent. 

tlG) The next question to be considered is 
whether the son against whom the decree has 
been passed along with the father can be said to 
be jointly bound with the insolvent to discharge 
the debt. We have no doubt that the effect of a 
lecree against the son is to make him jointly 
liable along with his father to discharge the debt. 
Whatever might be the position prior to the 
decree, when the obligation of a Hindu son to pay 
his father's debts fructifies into a decree it im¬ 
poses a joint liability on the son along with the 
father and the former is jointly bound along 
with the latter within the meaning of sub-s. (3). 
Our conclusion receives support from the observe 
■iions made by Ramesam J. in Mayanadan and 
Brothers v. Arunachalam l A. I. R. (13) 192G Mad. 
1106. In dealing with the question whether the 
son’s liability goes with the disappearance of the 
father's obligation to pay the debts, the learned 
Judge after answering it in the affirmative observ¬ 
ed that it would have been different if a decree 
had been obtained against the son. Though this 
observation is obiter, with respect we agree with it. 

(17] Mr. Narasaraju referred us to the decision 
of Panchapakesa Aiyar J. in an uoreported deci¬ 
sion in Tummula Brahmayya v. Devambhotla 
Erislinamurthi , c. M. A. No. 103 of 1947, where 
the loarned Judge observed that though the right 
of the decree-holder as against one of f he sons 
did not rest on the mere theory of pious obliga¬ 
tion but there was a decree eo nomine against 
him, it did not make any difference as the decree 
was passed on the pious obligation. No doubt these 
observations of the learned Judge support the 
argument of Mr. Narasaraju. But for the reasons 
already mentioned we regret we cannot agree 
with the view taken by the learned Judge in this 
case. 

[18] For the forogoing reasons we think that 
Hie discharge of the appellant's father from 
lability under 8. 44, Provincial Insolvency Act, 
has not the effect of extinguishing the appellant’s 
liability. The appellant continues to be liable and 
the decree-holders are entitled to enforce the 
'iability against the sons in execution of the 
decree or decrees. We, therefore, think that the 
decision of the lower appellate Court is correot 
and ought to be affimed. The appeals are dismis¬ 
sed with oosts. (one sot). 

C.R.KJV.S.B . Appia's dismissed. 
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RAJ AM ANN AR , C. J. 

AND BALAKRISHNA AYYAR, J. 

In re Kallumattam Thippaswami minor by 
next friend and father Rudrayya , Petitioner. 

Civil Misc. Petn. No. 5771 of 1951, D/- 
20-4-1951. 

(a) Constitution of India , Art. 226 — Other 
remedy open. 

Art. 226 should nol be construed so as to 
replace the ordinary remedies available to the * 
litigant under the general law of the land 
Directions in the nature of a writ of mandamus 
should not issue under this Article except to a 
public a quasi public body or officer which is 
under an obligation , statutory or otherwise , to 
do or refrain from doing anything which is 
likely to interfere with the rights of persons. 
Where the remedy of the petitioner would be 
by way of a suit and an application for injunc¬ 
tion in the suit the fact that the Court in which 
the suit should have been filed is closed for the 
summer recess would not render Art. 226 
applicable. (Para 1) 

(b) Constitution of India y Art. 226 — Scope. 

Art. 226 does not confer a new remedy where 

there was no remedy before the Constitution. 

(Para I) 

(c) Letters Patent (Mad.), Cl. 17 — Orders 
against third parties. 

Clause 17 does not enable the High Court to 
pass any order against a third party which 
should ordinarily be passed only in a regular 
suit or other proceeding instituted in a com¬ 
petent Court. (Para 2) 

Anno: L. T. (Cal), Cl. 17 N. 1. 

C. Chinnappa Reddi and P. Ramakrishna, for 
Petitioner. 


RAJAMANNAR. C.J.: This is an applica¬ 
tion purporting to be under Art. 226 of the Con¬ 
stitution at the instance of a minor by his 
guardian for directions in the nature of a writ 
Df mandamus directing the respondents to for¬ 
bear from cutting the trees standing on certain 
survey numbers in a village and from remov¬ 
ing the timber from the said lands. In our 
opinion, Art. 226 of the Constitution should nol 
be construed so as to replace the ordinary 
remedies by way of a suit and application avail¬ 
able to the litigant under the general law oi 
the land. Directions in the nature of a writ oi 
mandamus should not, in our opinion, issue 
under this Article except to a public a quasi 
public body or officer which is under an obli¬ 
gation, statutory or otherwise, to do or refrain 
from doing anything which is likely to interfere 
with the rights of persons. In this case, N it is 
admitted that ordinarily the remedy of the peti¬ 
tioner would be by way of a suit and an appli¬ 
cation for injunction in the suit. The fact tna 
the District Court of Anantapur in which tne 
suit should have been filed is closed for the sum 
mer recess would not render Art. 22b aPP» * 
cable. It was admitted by learned counsel xoi 
the petitioner that before the Constitution, i 
petitioner would have had no remedy, we 
clearly of the view that Art. 226 does not co 
a new remedy in cases like this where tnerc 
was no remedy before the Constitution, it 
petitioner is aggrieved by the action o 
respondents, he may have now no remeny < 
way of injunction but he will certainly 
his remedy by way of damages for any r u 
ful action that may be done by the res P^. ^i e 
We think the application is not maintamao 
linear Art 99fi 
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(2) Our jurisdiction under Clause 17 of the 
Letters Patent was also invoked. But that 
clause does not enable us to pass any order 
against a third party which should ordinarily 
be passed only in a regular suit or other pro¬ 
ceeding instituted in a competent Court. 

(3) The application is therefore dismissed. 

CRKJD.H. Application dismissed. 
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GOV1NDA MENON J. 

Appa Nalcken, Appellant v. Nagammal, Res¬ 
pondent. 

Appeal Against Appellate Order No. 135 of 
1949, D/- 20-4-1951. 

Registration Act (1908), S. 77 (1) — Docu¬ 
ment not presented within 30 days of decree — 
Effect. 

Section 77 (1) positively postulates that the 
document should be presented for registration 
unthin 30 days of the decree directing the regis¬ 
tration. If the document is not presented with¬ 
in 30 days the party cannot by the applica¬ 
tion of S. 77 (1) get any relief. 

It is better and more convenient that the 
decree should state that the document should 
be presented for registration within 30 days. 
AIR (9) 1922 Pat 408 (2), Rel. on.; 33 Cal 
1020, not foil: A IR (22) 1935 Pat 49 7 and AIR 
(36) 1949 Mad 775, Disting. (Paras 3, 4) 
Anno: Reg. Act, S. 77 N. 12. 

K. G. Srinivasa Iyer, for Appellant; T. A 
Ananta Iyer and M. Ramachandra Iyer, for 
Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

<’06) 33 Cal 1020 (Pr 3) 

(’49) 1949-1 Mad L J 479: (AIR (36) 1949 
Mad 775) (Pr 3) 

(’22) 1 Pat 146: (A I R (9) 1922 Pat 408 (2)) 

(Prs 3 4) 

<>35) AIR (22) 1935 Pat 497: (158 Ind Cas 
395) (Pr 3) 

JUDGMENT: The appellant had a sale deed 
executed in his favour by the respondent on 
9-4-1943; but since the respondent did not regis¬ 
ter it, the appellant was compelled to apply for 
compulsory registration on 9-8-1943. The Sub 
Registrar did not register it and on appeal to the 
District Registrar the order of the Sub Regis¬ 
trar was confirmed. Then a suit was filed 
Under S. 77 of the Indian Registration Act for 
directing registration of the document and a 
decree was passed directing that the document 
be reg’stered on 8-7-1946. But it transpired 'hat 
the decree was signed by the presiding officer 
> o'the C urt only on 18-7-1946. The decree did 
• ®°t fix any time within which tb e document 
should be duly presented for registration as 
mentioned in S. 77 (1) of the Registration Act. 
The next day after the passing of the decree, 
an application, for copy of the same was filed 
before the District Munsif and the copy was 
delivered over to the appellant on 26-7-1946. 
*ut the document which was sought to be re- 
■wtered remained in Court and no application 
V* K '\ m of the same was made until 13-8-1946 
which date the appellant requested the 
tor return of the document filed in the 
That application was refused by the 

^ m r 


Court on the ground that the respondent had ap¬ 
plied for copies of the judgment and decree with 
the object of filing an appeal and since such an 
application was pending, under the Rules of 
Practice prevalent in Courts the documents 
filed in the case could not be returned until the 
appeal time had expired. Therefore the docu¬ 
ments were not returned to the appellant. 

(2) The application out of which the present 
civil miscellaneous second appeal arises was 
filed under O. 21, R. 34 (6), C. P. C., requesting 
the Court to send the document to the Sub 
Registrar for registration. It was filed on 10-7- 
1947, that is more than a year after the decree 
was passed by the Court. Both the lower 
Courts have held that the remedy sought for 
by the appellant cannot be granted and dis¬ 
missed the application. 

(3) Mr. K. G. Srinivasa Aiyar, for the appel¬ 
lant, relies upon the observations of Sir Francis 
Maclean Chief Justice in ‘Gopinath v. Gadadhar 
Das, 33 Cal 1020. The learned Chief Justice 
had expressed the opinion that S. 77 (1) of the 
Act did not postulate the necessity of present¬ 
's the document for registration within 30 days 
of the decree. This decision was animadverted 
, u P°n by a Bench of the Patna High Court in 
Muhamad Ismail v. Sricharandas’, 1 Pat 146, 
where Das J. in delivering the judgment of the 
Bench dissented from the views expressed in 
Gopinath v. Gadadhar Das’, 33 Cal 1020 and 
stated that if the learned Chief Justice’s opi¬ 
nion is correct then sub-s. (2) of S. 77 would 
be otiose and unnecessary. I am inclined to 
agree with the Patna case because the section 
positively postulates that the document should 
be presented for registration within 30 days of 
the decree directing the registration. Mr. 
Srinivasa Aiyar further relied upon two other 
cases, Keshwar Mehra v. Rajeswari Pershad’, 
AIR (22) 1935 Pat 497 and ‘Bapanayya v 
Bangaraju’, 1949-1 Mad L J 479. Both these 
cases are not ‘ad idem’ with the facts of the 
present case because in both of them what has 
been held is that if the trial Court refuses an 
order directing registration but the appellate 
Court or the second appellate Court reverses 
that decree and passes an order directing re- 
gistration, then the 30 days should be computed 
from th e date of the appellate or second appel- 
late decree which is the final decree in the case. 

I fail to see how these two cases can be of any 
help to the appellant. Since the document was 
not presented within 30 days of the decree 
directing its registration, the appellant herein 
cannot by the application of S. 77 (1) get any 
relief. 

(4) The question then arises as to whether the 

decree itself should direct that the document 
should be presented for registration within 30 
days of its passing. The facts in ‘Mirza Mu- 
hammad Ismail Beg v. Sricharan Das* 1 Pat 
146, show that in that case the decree ’did not 
make such direction; and the document was pre¬ 
sented for registration about five months after 
the decree. The learned Judges held that even 
though the decree does not necessarily make 
any such direction, still it is implicit in a decree 
that the document should be presented for re¬ 
gistration within 30 days. . Mr. Ananta Aiyar 
relies upon that and contends that on a true 
and proper construction of the latter part of 
sub-s. (1) of S. 77, namely v 

"A suit for a decree directing the document to 

be registered in such office if it be duly pre- 
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sented for registration within 30 days after 
passing of such decree” 

the only inference that is possible is that if the 
decree is passed, then the document should be 
presented for registration within 30 days and 
not that there should be any direction in the 
decree that the document should be so pre¬ 
sented. According to Mr. Ananta Aiyar sub-s. 
(2) is the enactment which provides for the 
presentation. Sub-sections (2) and (3) of S. 75 
would apply ‘mutatis mutandis’ to all docu¬ 
ments presented for registration in pursuance 
of the directions under S. 77 (1) of the Act. 
Therefore, it would be unnecessary that the 
decree should state that the document should 
be before the Sub Registrar within 30 days of 
the decree. The provision regarding the pre¬ 
sentation within 30 days in sub-s. (1) is in¬ 
tended only to be included as a prayer in the 
plaint and not as a positive direction in the 
decree. There is much to be said for this argu¬ 
ment but I do not wish to express any opinion 
on this matter. But it is better and more con¬ 
venient in such circumstances that the decree 
should state that the document should be pre¬ 
sented for registration within 30 days. Since 
the appellant was negligent in the proceedings 
he has taken he has to thank himself. If he 
is so advised and if the law permits it is up to 
him to have the decree amended and take such 
further steps as he is advised. 

(5) The second appeal is dismissed with costs. 
No leave. 

C.R.K./D.H. Appeal dismissed. 


A. I. R. (39) 1952 MADRAS 114 tC. N. 55) 
RAGHAVA RAO, J. 

Karunambal Ammal, Appellant v. Chellaya Guru¬ 
kkal alias Subramania Appukutti and others, Res¬ 
pondents. 

A. A. A. O. No. 94 and Civil Revn. Petn. No. 638 
of 1948, D/- 15-3-1951. 

Civil P. C. (1908), S. 52 — "Out of the property of 
the deceased” —Hereditary ojjice — Earnings by 
personal service oj heir. 

The earnings of the heirs in a temple which are 
in the shape oj presents by devotees for archaka- 
thicam service rendered by them are not liable to 
be attached as assets of the deceased in their hands 
under a decree passed against them with reference 
to such assets , because although the fact of in¬ 
heritance to the office of the deceased may have 
been the means by which the earnings of the judg¬ 
ment-debtors arc taking place t they arc earnings 
really for services which they themselves arc per¬ 
forming, and cannot be regarded as assets of the 
deceased in their hands which are liable to be 
attached and sold in execution of the decree in ques¬ 
tion. AIR (23) 1936 All 131 and AIR (11) 1924 Mad 
530 (F. B.) disting. (Paras 1 , 2) 

Anno: C. P. C., S. 52 N. 9. 

K. S. Ramamurthy and K. Vaitheeswaran. for 
Appellant; V. C. Viraraghavan and E. R. Krishnan, 
for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

C3S) 58 All 457 : (A I R (23) 1936 All 131) (Pr 2) 
(’24) 47 Mad 411: (AIR (11) 1924 Mad 530 F B) 

(Pr 3) 

JUDGMENT: The question in this civil miscel- 
teneous second appeal and this civil revision peti¬ 


tion is whether the earnings of the heirs of a cer¬ 
tain gurukkal in a temple which are in the shape 
of presents by devotees for archakathwam service 
rendered by them are liable to be attached as assets 
of the deceased gurukkal in their hands under a 
decree passed against them with reference to such 
assets. The Courts below have held that the earn¬ 
ings are not so liable. 

(2) Mr. Ramamurti contends before me that this 
decision is wrong. His point is that but for the fact 
that the right of archakathwam service devolved ^ 
upon the judgment-debtors as heirs of the deceased 
gurukkal, they would not be entitled to earn the 
emoluments and that therefore the emoluments 
should be treated as assets liable to be attached. 
The fact, however, which this argument overlooks 

is that even after the devolution of the archakath¬ 
wam service by inheritance upon the judgment- 
debtors, there can be no question of the earning of 
the emoluments sought to be attached except by 
reason of personal services which are liable to be 
rendered by the judgment-debtors in the temple. 
Mr. Ramamurti relies upon a judgment of the Alla¬ 
habad High Court reported in ‘Nandkumar Dutt v. 
Ganesh Das', 58 All 457. As the head note rightly 
bears, what we get as the decision in that case is„ 
that in execution of a decree against the assets of 
a deceased person in the hands of his heir, the 
right to receive the offerings periodically in future 
can be attached and sold, as being such an asset, 
and not only the collections which have actually 
been made by the heir. With reference to the in¬ 
cident of the office there in question, the Court 
tSulaiman C. J. and Bennett J.) observes in its 
judgment at page 463 of the report thus, 

"We consider therefore that in the present case- 
it has not been proved that there is any conne¬ 
xion between the receipt of this share of the off- ] 
erings and the performance of the service in 
the temples.Learned counsel for the appel¬ 

lant has argued a point of law which is not in 
the grounds of appeal and was not in his written 
statement. The point is that although the res¬ 
pondent can have the right of collections which 
had been received during the lifetime of Kamesh- 
war and which might be attachable in execution 
of the decree against his assets, still the share of 
the offerings could not be attached as those off¬ 
erings were future income to accrue. We do not 
think that this argument can be accepted for 
various reasons. For one reason the execution is 
sought against the assets of Kameshwar Pandit 
in the hands of his daughter, defendant 2. What 
was in the hands of defendant 2, the daughter 
of Kameshwar. was by inheritance his share, ana 
as the share produced a certain annual income 
that income may be attached as it is one of the 
assets of the deceased.'’ 

I am not satisfied that this decision is, even it 
sound, applicable to the facts of the case before 
me, where the connection between the performance 
of service by the judgmenUiebtors and the receipt 
of the offerings is something undisputed. In my 
opinion although the fact of inheritance to the • 
gurukkal’s office may have been the means by wnicn 
the earnings of the judgment-debtors are taking 
place, they are earnings really for services whicn 
they themselves are performing. These canno 
therefore be regarded as assets of the deceased in 
their hands which are liable to be attached ana 
sold in execution of the decree in question. 

(3) A Madras case has also been brought tomy 
notice which is reported in ‘Kadirvelusami Na>agar 
v. Eastern Development Corporation’, 47 Mad 4ii 
(F. B.). That is a simple case uncomplicated by any 
question of earnings for service in any institution 
and all that is decided by the case, as the headnote 
shows, is that on the death of a debtor the income 
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accruing to his heir from landed property, of which 
the debtor died possessed, is assets of the debtor in 
the hands of the heir, liable to satisfy his debts 
within the meaning of S. 52 of the Civil P. c. 
Another Madras case which has been cited to me 
is a similarly uncomplicated case and takes the 
appellant no further than the one which I have dis¬ 
cussed. 

(4) lam satisfied that none of the decisions cited 
concludes the point which I am called upon to 
decide in the present case. I am clearly and un¬ 
hesitatingly of opinion that the view taken by the 
Courts below in both the civil miscellaneous second 
appeal and the revision petition is perfectly cor¬ 
rect. Both the cases are therefore dismissed with 
costs of both the first and second respondents in the 
civil miscellaneous second appeal (one set) and of 
the only respondent in the civil revision petition. 

(5) Leave to appeal in the civil miscellaneous 
second appeal is refused. 

C.R.K./D.H. Order accordingly. 

A. I. R. (39) 1952 MADRAS 115 (C. N. 56) 
CHANDRA REDDI J. 

Arumugha Naicker and others, Petitioners v. A. 
Kuppuswami Pillai, Respondent. 

Civil Reyn. Petn. No. 452 of 1949, D/- 20-7-1951. 
Civil P. C. (1908), O. 1, R. 8 — Matters in respect 
o/ which representative suit can be brought — 
Money claims. 

Though the procedure prescribed for a represen¬ 
tative action cannot be utilised lor filing a suit 
against some persons on their own behal) and as 
representing other persons for the recovery of debts 
or in respect of liability on contract or tort, for the 
-4 1 rcasow that there is no community of interest 
amongst the defendants so far as such an action is 
concerned, the same will not hold good when the 
suit is brought by some members of an unregistered 
society in a representative capacity. 'Case law dis- 

c “f 5edl (Para 5) 

Hence, a representative suit under O. 1, R. 8, Civil 
P. C. can be brought for rendition of accounts by 
certain members of an unregistered society on their 
own beludf and on behalf of the other members of 
the society. (Para 13) 

Anno: C. P. C., O. 1 R. 8 N. 8a. 

, S.Balasinga Satya Nadar and N. C. Rangaswami, 
for Petitioners — D. Narasaraju and T. Govindara- 
iulu Mudaliar, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chionologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C84) 6 All 284: (1884 All W N 76) (Prs 10 12) 
f'98) 22 Bom 729 (Prs 9 12 

.(■18) 42 Bom 556: (AIR (4) 1917 Bom 141) 

( ’ 3 ®’ 1938 ' 2 Mad L J 148: (AIR (25) 1938 P Mad 
• ob) (Prs i o 

(’43) AIR (30) 1943 Mad 530: (209 Ind Cas 392) 

^ (1902) 86 L T 759: (18 T L R 565) (P ”(Pr 8) 
(1914) 2 K B 930: (83 L J K B 1188) 

(1928) 1 K B 663: (96 L J K B 1040) <Pl <p& \ 3) 

i °?? ER - • , The question that falls to be decided 
a this revision petition is whether a representa¬ 
tive action under O. 1, Rule 8, C. P. c., can be 
brought for rendition of accounts by certain men* 
JgS ° f an unregistered society on their own behalf 

behal * of 4116 other members of the society 
In this case a suit was filed under O. 1 * Rule a 

ownteS S unregistered Sabha on thei? , 
own behalf and of the members of the Sabha for ■ 
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i account of the monies collected and spent by the 
t first defendant on behalf of all of them for prose- 
i cuting a litigation. One of the defences was that 
the suit as named was not maintainable as the 
■ procedure laid down under O. 1, Rule 8 is not 
i available in respect of actions for recovery of 
• money or in respect of liability on contract or 
tort. The trial Court decreed the suit overruling 
this objection. The matter was taken to the Fun 
Bench of the Court of Small Causes by new trial 
application. The learned Judges upholding the 
preliminary objection as regards the maintamabi- 
hty of the suit reversed the decree and the judg¬ 
ment of the trial Court and dismissed the suit. 
The ground of this decision was that the provi¬ 
sions oi O. 1, Rule 8 did not govern a suit for 
the recovery of a debt or to money claims or to 
liability on contract or tort. In support of the 
view taken by them they placed reliance on two 
rulings of this Court, one in 'Ratnasami Nadar 
v. Prince of Arcot Endowments 1 , 1938-2 Mad L J 148 
and tne other in 'Travancore National Bank v 
Trana Bank Union 1 , AIR (30) 1943 Mad 530. But 
a careful reading of these decisions shows that they 
do not lend any support to the view taken by the 
lower Court. 3 

(2) In •Ratnasami Nadar v. Prince of Arcot En¬ 
dowments, 1938-2 Mad L J 148, a few of the vil- 
lagers were sued under O. 1, Rule 8, as representing 
f.U, ‘he villagers for various reliefs including a re- 
lief for mesne profits. One of the questions that 
H, r consideration before the Bench who 

5SSJ h ?«r Ppeal wa s whe ther a decree could be 
granted for a consolidated sum as representing 
the mesne profits in a suit under O. 1. Rule 8 

m ffi<w ned Judge ? while holding that there was 
sufficient community of interest amongst the de- 

*i° , attract the provisions O. 1, Rule 8 

hP h 1 at a decree for mesne Profits could not 

b c granted agamst the defendants sued in a re¬ 
presentative capacity for the reason that the proce- 

unde }' °; R uie 8 does not ary 

C , a ms or labilities on contract or tort 

m w s. s r I 

ZFSZAl?* - 4 accSSnJs 

Present case, the Judge has granted a 
mesnp nrnfif C ° n T? 11 l da l ed sum as representing the 

Limited v. Chilton’, (S i K B?ffl ^ e 

V. Sur\ 1914-2 K B 930. K B 663 and Walker 

(1928) ?K^HJ63, t a h e d pw5tlff?w!m d w V ' 
of an association of Mkf dSSs^ere members 
facturers which was an manu- 

brought a suit against somSfJ2 trSd K unlon 
their own behalf and on behalf JJ Q ^ e , I P bers . ° n 
members of the association °i 11 1116 other 
O. 16, Rule 9 of ttaSSSVft < ? ma * es unde ‘- 
which is similar to o 11! the Supreme Court 

held that the defendant coSd nS £ C ' » was 
representative capacity as twf J? o 0t be sued a 
holding that th em em terser t Z. no P°, und f or 
community of interest either i? e f> , assoc l? tlon bad 
the defence to it elther tte «Uon or in 
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(4) In 'Walker v. Sur', 1914-2-K B 930, the 
plaintm sued lour memoers 01 an unincorporated 
religious society on tneir own Dehail and on be- 
han oi ouier memoers lor recovering money for 
proiessionai services, etc., renoereu to tile society, 
it was ueciaed there that the provisions of O. 16, 
Rine a oi tne Supreme Court ruies wouid not 
govern it as an action lor a aeot against the de- 
lenoants wouid not come witnin uie provisions of 
U. lo, Kuie 9. The ooservations contained m the 
speech oi Buckley, L.J., at page 93o are pertinent. 
He ooserved: 

"If this order had not been appealed, and the 
plaintiff nad gone to trial anu asked for judg¬ 
ment what judgment couid he have obtained? 
At the most an oraer against these four persons. 
It is saiu that these four persons together with 
many outers, making up aoout 1.8UU in all, are 
memoers oi the society caned ‘'The Brotherhood 
oi St. John of God”, and that that body of 
persons or a smaller number — say 1,000 persons 
— own property in Yorkshire, and that most or 
all oi the other members oi the brotherhood are 
abroad and, being outside the jurisdiction, cannot 
be readied. The piaintill says T want to have 
execution against the property in Yorkshire. But 
wnen he had obtained his judgment he could 
have had execution only against the share of 
these lour persons in that property. There 
is nothing representative about that.” 

The same Law Lord remarked again: 

“If all can effectually be sued, it would be strange 
if all couid not effectually defend. Can the rule 
mean that while all may be sued by representa¬ 
tives they cannot defend unless the Court gives 
authority so to do?” 

(5) It is abundantly clear from these decisions 
that the procedure prescribed for a representative 
action cannot be utilised for filing a suit against 
>ome persons on their own behalf and as represen¬ 
ting other persons for the recovery of debts or in 
respect of liability on contract or tort, for the 
reason that there is no community of interest 
amongst tile defendants so far as such an action 
.s concerned. The difficulties envisaged in those 
Jecisions would not arise in a suit brought in a 
representative capacity by a few of the members of 
an unregistered body on their own behalf and on 
ichaif of others. 

(6) The ‘Travancore National Bank v. Trana Bank 
Union', AIR (30) 1943 Mad 530, was a case where 
an unregistered union of employees was sued on 
an agreement signed for and on behalf of the mem¬ 
bers by one of the members along with the member 
who signed the agreement. It was held by 
Somayya. J., adopting the reasoning in ‘Ratnasami 
Nadar v. Price of Arcot Endowments', 1938-1 Mad 
L J 148, that under the law an unincorporated 
body which cannot be sued as such for the recovery 
of a debt or on contract cannot be sued by re¬ 
sorting to the procedure under O. 1, Rule 8. The 
learned Judge also referred to the decision in 
•Walker v. Sur\ 1914-2 K B 930. It is clear that 
this ruling does not in any way support the con¬ 
clusion reached by the lower Court. 

<7) In my opinion, the considerations that 
weighed with the learned Judges in the case cited 
above in reaching those conclusions have no rele¬ 
vancy in a case of representative action by the 
plaintiffs. The reason which induced the learned 
Judges of the Court of Small Causes to apply the 
rule of law stated in those cases to suits by plain¬ 
tiffs *ntng in a representative capacity was that 
the difficulties pointed out in those rases would 
apply equally to cases like the present one. Accord¬ 
ing *o the learned Judges, the insurmountable 
difficulty wUl be the one to be experienced by the 


defendants in the execution of the decree for 
costs wnen the suit is dismissed with costs. I 
must say that this reasoning aoes not commend 
itself to me. Such difficulties can be avoiaea by 
granting a decree lor costs against tne piaintitfs 
wno actuany fiied tne suit. Furtner, circumspec¬ 
tion may aiso oe exerciseu by Courts in granting 
leave to file such representative suits under O. 1 
Ruie 8. On the otner hand, if memoers of an 
unregistered society or union are not permitted 
to fiie representative actions lor recovering monies i> 
due to unregistered societies or unions under the 
provisions oi O. 1, Ruie tf, there win oe great hard¬ 
ship to such a body. Dishonest memoers of un¬ 
registered societies or unions can want away with 
impunity with funds belonging to such societies 
or unions. 

(8) Further no case has been brought to my 
notice where a suit fiied in a representative 
character xor the recovery of money or in respect 
oi iiaouity based on contract or tort has oeen 
thrown out on the ground tnat the provisions of 
O. 1, Rule 8 are not appiicaoie to suen suits. On 
the other hand some decisions, ooh English and 
Indian, in which the procedure prescribed under 
O. 1, Rule 8 was fouowed without exception being 
taken to have oeen orougnt to my notice — for 
instance See *Marrs v. Tnompson', (1902) 86 L T 
759 and Bhicoooai v. Harma Raghuji’, 42 Bom 
556. The cases bearing on this question have been 
collected in the Annual Practice 1949, voiume 1, 
page 268 . The two undermentioned cases throw 
a flood of light on the point for determination 
here. 

(9) In 'Mohamed Nathubhai v. Husen’, 22 Bom 
729, a xaenui oi uie ^omuay High Court directed 
the plaintiffs to amend the plaint in a suit against 
the defendant for the recovery of money had 
and received by suing with the permission of the 
Court on behalf of the community which autho¬ 
rised the plaintiff to file the suit under S. 30, 
C.P.C., corresponding to O. 1, Rule 8 of the pre¬ 
sent Civil Procedure Code, so that the suit could 
be maintained in the Court of the Subordinate 
Judge. No doubt, the question was not specifically 
raised as to whether in such a suit the provisions 
of O. 1, Rule 8 could he resorted to. But it shows 
that the learned Judges thought that the provi¬ 
sions relating to representative suits could be 
availed of by the plaintiffs in suits based on money 
claims. 

(10) In ‘Muhammadan Association, Meerat v. 

Bakshiram', 6 All 284, a suit by the Muhammadan 
Association of Meerut in its own name by the 
Secretary was held to be not competent as it had 
not 'per se' any status in law to sue. But it was 
observed that had its members empowered one or 
more of its number to act for it in the manner 
provided in S. 30, C.P.C., it may be that the Court 
would have accorded the permission therein men¬ 
tioned. . 

(ID These rulings show that a doubt could not 
be entertained as regards the applicability of the 
provisions of O. 1. Rule 8, C.P.C., to suits brought 
in a representative capacity for recovery of debts 
or for rendition of accounts. 

(12) Mulla at page 507 of his commentary on 
the Civil Procedure Code, Edn., 1941 says: 

“The secretary of a club or other association can¬ 
not sue alone in respect of a matter in whlcn 
the association is interested even if he is autno- 
rised so to do by a resolution of the members 
of the association. The suit must be brought oy 
all the members of the association or bythe 
secretary on his own behalf and on behalf ol 
the other members under this rule. Therefore, 
if the treasurer of an association misappropriates 
the funds of the association no one member can 
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sue alone to recover the amounts misappropriated 
though he may be authorised to do so by a 
resolution of the association. The suit must be 
brought by all the members or by any one mem¬ 
ber on his own behalf and on behalf of the other 
members.” 

In support of this proposition ‘Mahammad Nathu- 
bhai v. Husen’, 22 Bom 729 and •Muhammadan 
Association of Meerat v. Bakshiram', 6 All 284 
have been cited. I entirely agree with this state¬ 
ment of law. 

(13) In my opinion, a suit can be brought for 
rendition of accounts in a representative capacity 

( under the provisions of O. 1, Rule 8. It follows, 
therefore, that the order of the Court of small 
Causes with whom the preliminary objection as 
regards the maintainability of the suit prevailed 
is set aside. The other points raised before the 
lower Court were not pressed before me, and as 
no other question arises for consideration, the de¬ 
cree and judgment of the trial Judge are restored 
and the civil revision petition allowed. The peti¬ 
tioners will get their costs throughout. 

C.R.K./K.S. Revision allowed. 


A. L R. (39) 1952 MADRAS 117 (C. N. 57) 
MACK AND SOMASUNDARAM, JJ. 

In re K. Anandan Nambiar, Petitioner. 

Criminal Misc. Petn. No. 1767 of 1951, D/- 11-9- 
1951. 

t (a) Constitution of India, Article 194 — Preven¬ 
tive Detention — Right to attend sittings of House. 

A member of the Legislative Assembly can claim 
no privilege from arrest and the detention under 
Preventive Detention legislation. Once a member 
j of a Legislative Assembly Is arrested and lawfully 
detained, though without actual trial under any pre¬ 
ventive Detention Act, there can be no doubt that 
under the law as it stands, he cannot be permitted 
to attend the sittings of the House. A declaration 
by the High Court that he is entitled to do so, 
even under armed escort is entirely out of the 
question. If, however, a party in power detains a 
political opponent or continues his detention with 
the mala fide object of stifling opposition and pre¬ 
judicing the party to which he belongs in a forth¬ 
coming election, there would be an undermining 
of the basis of the Constitution. AIR 138) 1951 
Mad 269, Ref. (Paras 4, 7) 

(b) Constitution of India, Article 194 (3) — Right 
of detenu member to correspond with legislature. 

A3 long as a detenu continues to be a member of 
a Legislature, drawing the emoluments of his office 
receiving summons to attend, he is entitled to the 
right of correspondence with the Legislature, and 
to make representations to the Speaker and the 
Chairman of the Committee of Privileges and no 
executive authority has any right to withhold such 
correspondence. This right flows not merely from 
principles of natural justice, which will be violated 
by such correspondence being withheld, but as a 
continuing member of the House, he would also 
K appear to be entitled to this privilege under Art. 
194 (3) of the Constitution under which English 
Parliamentary practice has to be followed until a 
taw is enacted by the Legislature defining the 
powers, privileges and immunities of the House, its 
committees and its members. (Para 8) 

(c) Constitution of India, Articles 194, 226 — 
Privileges of member — Determination — Jurisdic¬ 
tion of High Court. 

('Per Somasundaram, J.’:) The obligation to 
ascertain and determine the privileges of a mem¬ 
ber of the House rests primarily and in the first 
instance with the House and House only and juris¬ 


diction of the High Court comes in only later, i.e., 
when the House fails to perform its duties or re¬ 
fuses to perform its duties or performs it contrary 
to Clause 3 of Art. 194. (Para 10) 

(d) Constitution of India, Article 226 — Powers 
under — Extent. 

('Per Mack, J.’:) Article 226 confers on the High 
Court extremely wide powers of interference and a 
corresponding extremely heavy burden of respon¬ 
sibility. The framers of the Constitution could 
never have contemplated High Courts constituting 
themselves on applications by all sorts of aggrieved 
persons into inquisitorial tribunals supervising, 
criticising, modifying or cancelling the actions and 
orders of different departments of executive autho¬ 
rity, institutions, public bodies and last but not 
least of the Legislatures as regards their internal 
affairs which are controlled by the Speaker and 
the House and its committees. It it omy in excep¬ 
tional cases that writs under these wide powers 
"for any other purposes" can be issued, such as for 
instance when there has been a clear violation 
of statutory law, when principles of natural justice 
have been violated or perhaps where there has been 
mala fide discrimination against an individual to 
the detriment of his rights. It is impossible to 
define with exactitude the cases in which Art. 226 
of the Constitution can be rightly invoked. They 
should be comparatively exceptional and very few. 

(Para 5) 

S. Mohan Kumaramangalam, for Petitioner; The 
Advocate-General and tho Public Prosecutor, for 
the State. 

Case referred ta: 

(’51) ILR (1951) Mad 135: (AIR (38) 1951 Mad 
269) (Pr 4) 


MACK, J.: This is a petition under Article 226 
of the Constitution by K. Anandan Nambiar a' 
Member of the Madras Legislative Assembly. He 
was arrested on 4th May 1949 and detained under 
the Maintenance of Public Order Act. He has 
since been continuously under detention. He has 
applied to us for the issue of a writ by way of man¬ 
damus or other appropriate writ to declare and 
enforce his right to attend the present sittings 
of the Legislative Assembly now in progress either 
freely or with such restrictions as may be reason¬ 
ably imposed. He also complains that his letters to 
the Legislature addressed to the Chairman of the 
Committee of Privileges have been withheld by the 
Superintendent. Central Jail and seeks a declara¬ 
tion of his right to communicate with the Legis¬ 
lature in his capacity as a member without let or 
hindrance from prison. 

(2) Petitioner was elected from the Railway 
Trade Union Labour Constituency at the general 
elections in 1946 on the Communist party ticket. 
He still retains his seat and received the usual 
summons sent to all members dated 6th August 
1951 with a message from H. E. The Governor 
requiring his attendance on Monday the 20th of 
August 1951 on the occasion of his special address 
to both Houses. 

(3) Petitioner filed a Habeas Corpus petition, 
Criminal NLP. No. 1490 of 1949 under S. 561-A, Cri- 
PP™ 1 . p c :; to kto at liberty so as to enable 
mm to attend the Legislative Assembly sittings. 

J!? 8 r'? iSn ^ SS 'SJ? y ^^da Menon and Raja- 
gopalan, JJ. He filed another Habeas Corpus peti¬ 
tion Criminal M. P. No. 3022 of 1949 for his release 
inter alia, on the ground that he was, as a member 

A £ 5embl y- immune from arrest 
Petition was dismissed by another Bench, 
Govinda Menon and Basheer Ahmed Sayeed, jj 

to 2 ls far a rimUar but slightly 
different relief invoking Art. 226 of the Constitu¬ 
tion contending that on the basis that his con- 
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tinued detention is lawful,.he has a right to attend 
the sittings of the Legislative Assembly even from 
prison under prison escort. 

(4) The petition raises substantially a very short 
and simple point for determination though we have 
heard a long and elaborate argument both from 
Mr. Kumaramangalam for the petitioner and the 
learned Advocate-General. Petitioner does not now 
press any position before us that he, as a Memoer 
of the Legislative Assembly, has a privilege of im¬ 
munity from preventive detention. This position 
was fully canvassed before a learned Bench 
Govinda Menon and Knshnaswami Nayudu, JJ., 
in the case of P. Venkataswarlu another member 
of the Legislative Assembly in Criminal M. P. No. 
2039 of 1949, a decision reported in ILR 1931 Mad 
P. 135. They held in their decision dated 27-3-1950 
following the decision in the ‘Ramsay case*, that 
a Member of the Legislative Assembly could claim 
no privilege from arrest and the detention under 
Preventive Detention Legislation. Petitioner has 
filed along with his petition copy of a letter from 
the Secretary of the Madras Legislature dated 29th 
August 1950 in reply to a letter from him dated 
12th August 1950 and a telegram to the Chief 
Secretary dated 22nd July 1930 referring him to 
the Ramsay case in which the Committee of Pri¬ 
vileges of the House of Commons held that pre¬ 
ventive arrest under statutory authority by execu¬ 
tive order was not within the principle of the case 
to which the privilege from arrest could be ex¬ 
tended. It is not necessary to elaborate the law 
in England relating to privileges of Members of 
Parliament regarding freedom from arrest and 
only sufficient to say that while they were entitled 
to immunity from arrest by a process of civil iaw 
40 days before and 40 days after and also during 
the sittings of the House, there was no privilege of 
arrest when charged or convicted of an indictable 
offence. Preventive detention not being an indic¬ 
table offence, the question whether a member of 
Parliament could claim immunity from such de¬ 
tention was considered by the Committee of Privi¬ 
leges after an elaborate enquiry at which Captain 
Ramsay, who was at the time detained under Re¬ 
gulation 18 (b) of the Defence (General) Regula¬ 
tions, 1939, was heard and the Home Secretary Sir 
John Anderson and other eminent witnesses 
examined. The enquiry was held on represen¬ 
tation made by Captain Ramsay that the privilege 
of a Member of Parliament from arrest and de¬ 
tention had been infringed to the Speaker, who 
referred the matter to the Committee of Privileges. 
These facts are necessary, Art. 226 of the Consti¬ 
tution being invoked, in view of the powers, privi¬ 
leges and immunities of the Legislature of a State, 
its members and committees being defined under 
Art. 194 (3) of the Constitution according to which 
they 

“shall be such as may from time to time be de¬ 
fined by Legislature by law and until so defined 
shall be those of the House of Commons of the 
Parliament of the United Kingdom and of its 
members and committees at the commencement 
of this Constitution.” 

(5) We have to examine this petition in the 
light of Article 226 of the Constitution, unlike the 
English Courts who have no such heavy burden 
imposed upon them. It is conceded for the peti¬ 
tioner that no fundamental right set out in part 
III of the Constitution is violated, all freedoms 
and rights of an ordinary citizen being restricted 
by lawful preventive detention. There remains 
only the responsibility of interference on our part 
“for any other puropse” and whether this petition 
can be brought within this very wide and extensive 
Idiscretion. Art. 226 confers on us extremely wide 
Ipowers of interference and a corresponding extre¬ 


mely heavy burden of responsibility. The 
framers of the Constitution could never have con¬ 
templated High Courts constituting themselves on 
applications by ail sorts of aggrieved persons into 
inquisitorial tribunals supervising, criticising, modi- 
lving or cancelling the actions and orders of differ¬ 
ent cepartments of executive authority, institutions 
public oodles and last but not least of the Legisla¬ 
tures as regards their internal affairs which are 
controlled by the Speaker and the House and its 
committees. It is only in exceptional cases that 
writs under these wide powers “for any other pur¬ 
pose" can in our opinion be issued, such as for 
instance when there has been a clear violation of 
statutory law, when principles of natural justice 
have been violated or perhaps where there has been 
mala fide discrimination against an individual to 
the detriment of his rights. It is impossible to 
define with exactitude the cases in which Art. 226 
of the Constitution can be rightly invoked. They 
should be comparatively exceptional and very few. 
But we view with showing apprehension and alarm 
the very large number of petitions under this 
Article seeking our intervention and to make it 
an avenue for redress. This may be partly due to 
a tendency to exploit this avenue with legal in¬ 
genuity seeking fresh avenues for the invocation 
of this Article. A contributory reason may also be 
the growing tendency to depart from standards 
of justice and fair play in day to day administra¬ 
tion. It is in the light of this approach to Art. 
226 that we shall consider this petition. 


ft 


(6) Mr. Kumaramangalam, though he concedes 
no violation of any fundamental right, would base 
petitioner's right to attend the sittings of the Legis¬ 
lature even from the confines of preventive deten¬ 
tion on something more fundamental than the 
fundamental rights set out in Part III of the Con- \ 
stitution. He urges that the very basis of the 
sovereignty of the people will be undermined and 
imperilled if a member of a Legislature is deprived 

of his right to sit in it and if the electorate are 
to be for years deprived of any representation in 
the House. He points out that petitioner still 
continues to be a member, that he draws his salary 
as a Legislator, that though a detenu he has been 
under S. 64 (b) of the Representation of Peoples 
Act, 1951 accorded the right of vote by postal ballot 
and finally urges that he is even entitled under this 
Act to stand for and contest an election though a 
detenu. We do not propose to canvass the correct¬ 
ness of this last contention, which does not fall 
for our determination. The position both for the 
petitioner and his electorate has no doubt been 
most unfortunate but that by itself can give peti¬ 
tioner no legal right to the relief he now seeks to 
attend the Legislature while under detention. 

(7) We have tried to follow Mr. Kumaraman¬ 
galam in his underground exploration of the 
foundations of the Constitution. But we cannot 
see how they could be placed in jeopardy by MLAs 
under the lawful preventive detention being (not?) 
permitted while under such detention, to attend 
the sittings of the House. We are able to discern 
two main massive and indispensable pillars under- _ 
ground on which the Constitution is founded. The 
first pillar is unswerving loyalty by each and every 
citizen to the Constitution and to the flag 

of the Indian Union, the Constitution be changed 
only by Constitutional means eschewing any form 
of violence. The second pillar we may describe 
as honesty, character and integrity in the com¬ 
ponent organs of the Constitution, viz., the Legis¬ 
lature and the Executive and judiciary. We are 
called upon to consider the legal position with re¬ 
gard to all forms of preventive detention, whether 
for action prejudicial to the security of the State 
itself or the maintenance of public order whicn 
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threatens to undermine the first pillar or for action 
prejudicial to the maintenance of essential services 
particularly those affecting the supply of food, such 
as black-marketing and hoarding and cornering 
operations by which fortunes can be accumulated 
at the expense of the suffering poor, which threa¬ 
tens to undermine the second pillar. If a case 
should ever arise of a Member of a Legislative 
Assembly being preventively detained tor black 
marketing operations prejudicial to such essential 
^ services, involving as it does social and moral tur- 
^ pitude, really worse than that of many criminals 
imprisoned under ordinary law, can it possibly be 
said that his being restricted from attending the 
House while under such detention in the slightest 
degree puts in jeopardy any basis of the Constitu¬ 
tion? On the contrary, both justice and law require 
that he should be restrained from further legisla¬ 
tive activity and further misuse of his position till 
the electorate call upon him to account at the next 
[election. We are unable to differentiate in law any 
treatment of cases of preventive detention. Once 
a member of a Legislative Assembly is arrested 
land lawfully detained, though without actual trial 
under any Preventive Detention Act, there can be 
no doubt that under the law as it stands, he can- 
Jnot be permitted to attend the sittings of the House. 
A declaration by us that he is entitled to do so, 
.even under armed escort is entirely out of the 
"question. We however readily concede the conten¬ 
tion of Mr. Kumaramangalam that if a party in 
power detains a political opponent or continues 
his detention with the mala fide object of s tifling 
opposition and prejudicing the party to which he 
belongs in a forthcoming election, there would be 
an under m i n ing of the basis of the Constitution, 
putting in jeopardy the second pillar to which we 
lhave adverted. That contention is wholly irrele- 
4 vant for the purposes of this petition, which pro¬ 
ceeds on the basis that detention is lawful bona 
fide and for proper grounds. 

(8) There remains the subsidiary prayer by the 
petitioner for a declaration that he is entitled to 
correspond with the Legislature of which he still 
continues to be a member without let or hindra¬ 
nce. This is in our opinion well founded. As long 
as a detenu continues to be a member of a Legis¬ 
lature, drawing the emoluments of his office, receiv¬ 
ing summons to attend, he is entitled to the right 
of correspondence with the Legislature, and to make 
representations to the Speaker and the Chairman 
of the Committee of Privileges and no executive 
authority has any right to withhold such corres¬ 
pondence. It is conceded in the affidavit of the 
Superintendent of the Jail who is impleaded as 
the 2nd respondent, that under the orders of the 
Inspector General of Prisons, he withheld a peti¬ 
tion to the Chief Secretary to Government, who is 
the first respondent, and a copy thereof to the 
Speaker of the Legislative Assembly. Government 
appear to have acted under R. 11 of the Madras 
Security Prisoners’ Rules 1950 passed under & 4 of 
the Preventive Detention Act regulating corres¬ 
pondence permissible to detenue. We see no 
grounds for any differentiation in treatment as bet¬ 
ween a member or a Legislative Assembly detenu 
and any other ordinary detenu in the application 
of these rules, but in this one respect we hold that 
during the period of his detention, a detenu, who 
continues to be a member of the Legislative Assemb¬ 
ly. has a right to correspond with the House. This 
right, as it appears to us, flows not merely from 
principles of natural Justice, which will be violated 
toy such letters being withheld, but as a continuing 
member of the House, he would also appear to be 
entitled to this privilege under Art 194(3) of the 
Constitution under which English Parliamentary 
P^ctice has to be followed until a law is parted 
by the Legislature defining the powers, privileges 


and immunities of the House, its committees and 
its members. Capt. Ramsay was permitted to cor¬ 
respond with the House of Parliament while under 
detention and was also given a personal hearing in 
an elaborate enquiry conducted by the Committee 
of Privileges. It is true that some early letters of 
tne petitioner were forwarded to the House who 
sent nim a reply but he is entitled to continue mak¬ 
ing further representations. 

(9) We accordingly declare the right of the peti¬ 
tioner as a Memoer of the Legislative Assembly 
to correspond without let or hindrance with the 
Speaker and the Chairman of the Committee of 
Privileges through the Secretary of the Legislature 
during his period of detention and issue a writ by 
way of mandamus directing the Chief Secretary 
to Government and the Superintendent of the Cen¬ 
tral Jail to forward to the House any letters from 
the petitioner held up on executive orders so that 
the Legislative Assembly may deal with them in 
accordance with Parliamentary law and practice 
prevailing in England by which the Legislature is 
bound. In other respects we dismiss this petition. 

(10) SOMASUNDARAM, J.: I have perused the 
judgment of my learned brother and I agree with 
the orders proposed by him. As regards the case 
of P. Venkateswarlu. referred to by my learned 
brother, I think that the judgment in Cri. M. P. 
No. 2059 of 1949 was premature as in my opinion 
the obligation to ascertain and determine the pri¬ 
vileges of a member of the House rests primarily and 
in the first instance with the House and House only 
and our jurisdiction, comes in only later, Le., when 
the House fails to perform its duties or refused to 
perform its duties or performs it contrary to CL 3 
of Art. 194 of the Constitution. I do not think 
that the House can be found fault with for anything 
done or not done as the letter dated 10th August 
1951 written by the petitioner to the Chief Secre¬ 
tary (copy of which was sent to the Speaker) has 
not even been placed before them for their con¬ 
sideration. 

(11) The question raised in this petition is whe¬ 
ther the petitioner who is a member of the Madras 
Legislative Assembly and who has been detained 
under the Preventive Detention Act, 1950 has a 
nght to participate in the deliberations of the 
Assembly ,4 without let or hindrance”, if he has no 
right, can it be said that preventing him from 
attending the Assembly constitutes a breach of the 
privilege of a member of the House? Finally can 
the letter written by the petitioner to the Chief 
Secretary (copy of which was sent to the Speaker) 
be withheld from being placed before the House 
or the Committee of Privileges, if there was one 
constituted. Mr. Mohan Kumaramangalam appear¬ 
ing for the petitioner has ably put forth his argu¬ 
ments from all aspects, Le., from the point of view 
of right as well as from the point of view of the 
privileges. I refrain from dealing with all his con¬ 
tentions as they may have to be dealt with by ano¬ 
ther and more appropriate body elsewhere, and any 
opinion I may express is likely to prejudice or pre- 
judge the issue before that body. But in the light 
of the order proposed, I would deal only with one 

TOUdtty or the With- 
? at€d 10th August 1951 sent 
b? the petitioner to the Chief Secretary, (a copv 

of which as already stated was also sent to the 
Speaker). 

(12) Under CL (3) of Art 194 of the Constitution 

the power^ privileges, and immunities of a House 
01 *** of a State, and of the members 

^dtheCommiUees of a House of such legislature, 
shall tiU they are defined by the Legislature by law 
be those of the House of Commons of the Parlia. 
merit of the United Kingdom and of its members 
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ana Committees at the commencement of the Con¬ 
stitution. The privilege of a memoer of the House 
oi Commons wnen aetamed under the provisions 
of an Act somewhat similar to but not altogether 
similar to those 01 the Preventive Detention Act m 
India has been determined. I have used the words 
‘somewnat similar but not altogether similar" ad- 
visecuy Decause there was no provision in the En¬ 
glish Act similar to S. 14 of the Preventive Deten¬ 
tion Act and this, in my opinion, makes a lot of 
difference, in its bearing on the question of privi¬ 
leges of a member detained and on the principle 
governing these privileges. In England the ques¬ 
tion arose when Captain Ramsay was detained 
under S. 18 B of the Defence (General) Regula¬ 
tions 1939 made under the Emergency Powers 
(Defence Acts), 1939 and 1940. I find from Sir 
T Erskine May's Parliamentary Practice, 1950 Edn. 
P 81 that the detention led to the Committee of 
Privileges being directed to consider whether such 
detention constituted a breach of the privilege of 
the House. The Committee of Privileges then went 
into the whole question and made a report to the 
House of Commons stating that there was no breach 
of privilege involved. A copy of the report has 
been made available to us by the kindness of the 
learned Advocate General who appeared for the 
State. A perusal of the report shows that the Com¬ 
mittee examined the Home Secretary and the clerk 
of the House of Commons Sir Gilbert Champion 
and after obtaining necessary authority from the 
House of Commons gave opportunity to Ramsay 
also, to make his representations with the aid of 
a Solicitor and he was fully heard. The question 
thus was gone into fully as in a judicial enquiry. 

(13) Paragraph 15 ot the report shows how the 
Committee was satisfied that the grounds on which 
the Home Secretary acted did not arise from any¬ 
thing said by Captain Ramsay from his place in 
Parliament as any action taken by the Home Secre¬ 
tary from anything said in the Parliament would 
constitute a breach of the privilege. The Com¬ 
mittee says that they attach great importance to 
this point and they were satisfied that the action 
of the Home Secretary did not arise from anything 
said by Captain Ramsay from his place in Parlia¬ 
ment. 

(14) A perusal of the report shows how carefully 
the question was gone into and what great atten¬ 
tion was bestowed upon it by the Committee. The 
regulations under which the member was detained, 
the history of the privilege claimed, the existence 
or the extent of the privilege were all gone into 
fully and thoroughly and in a manner which was 
not only satisfactory to all concerned but which is 
the pride and glory of the British Nation. I am 
referring to this aspect because I think that our 
House, i.c., the Madras Legislative Assembly in this 
case is the proper and primary authority to decide 
what the privileges of the House or its members or 
the Committees are and they should therefore fol¬ 
low the example of the House of Commons as the 
Privileges of the member of our House are the same 
as the members of the House of Commons in Eng¬ 
land, in the absence of their being defined by law. 

(15) In this case the petitioner has written a 
letter to the Chief Secretary (copy of which was 
sent to the Speaker) asking that he should be per¬ 
mitted to attend the Assembly. This in substance 
raises the question of his right or privileges what¬ 
ever it may be. This letter should not have been 
withheld, as has been done in this case. It should 
have been placed before the Committee of Privi¬ 
leges if there is one (we are told that there is one) 
and if there is no Committee before the House who 
should constitute a committee and direct it to con¬ 
sider this and report to the House. Tills course in 
my opinion is necessary to establish good, sound and 
healthy traditions which the House must develop. 


A. I. R. 

( 16 ) I therefore agree with the order proposed by 
my learned brother that the letter of the petitioner 
be piaced beiore the Madras Legislative Assembly 
which may aeal with it in accordance with the 
practice prevailing in the House of Commons ia 
England. 

C.R.K./D.H. Order accordingly . 
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RAJAMANNAR C. J. AND VENKATARAMA 

AYYAR, J. 

R. M. Seshadri, Petitioner v. The District Magist¬ 
rate, Tanjorc and another, Respondents. 

Civil Misc. Petn. No. 5744 of 1951, D/- 24-8-1951. 

(a) Cinematograph Act (1918) S. 5 (3) — Autho¬ 
rity oj Government to grant licensing autliortip 
power to impose conditions. 

S. 5(3) circumscribes the power of the licensing 

authority, and cicany lays aown toot such power 
is subject to the provisions of the section and tlie 
control of the Provincial Government. The con¬ 
trol of the Provincial Government must have refer¬ 
ence to the grant of the licences. It cannot there¬ 
fore be said that under S. 5(3) of the Act the aa- 
tliority to impose conditions in the licence is only 
the licensing authority, namely the District Magis¬ 
trate and the Government has no authority in laU) 
to grant the licensing authority power to impose 
such conditions. (Para 4> 

(b) Cinematograph Act (1918) S. 8 — Rule relax¬ 
ing to kind of film to be exhibited and its effect 

The power under S. 8 to make rules has been confer¬ 
red in the widest sense and the fact that there is 
no special mention of the purposes of cinematograph 
exhibitions docs not imply that no rmes can be 
made relating to the kind of films to be exhibited 
and their effects on the audience. Any rule pro¬ 
viding for the kind of films to be exhibited or pro¬ 
hibited from being exhibited will be a rule law¬ 
fully made in exercise of the powers conferred by 
S. 8. ( Para 5> 

(c) Constitution of India Art. 19 (1) (a) — 
Prohibition from or direction for exhibiting certain 
films — Cinematograph Act (1918), S. 8 — Noti¬ 
fications dated 20-3-1948, 15-9-1948. 

It cannot be said that a Itcencce of a cinema 
theatre who exhibits films is exercising a right Of 
freedom of speech and expression in exnioutng films 
which he desired to exhibit. He is not exhibiting them 
cither as the expression of his tlioughts and ideas 
or of those borrowed from some one else and adopt¬ 
ed by him. He is doing nothing but carrying on a 
business. His right to freedom and expression is no 
more infringed by his being prohibited from exhi¬ 
biting certain films or by being directed to exhibit 
certain films than in the case of a book seller who 
is prohibited from selling certain books or is direct¬ 
ed to sell certain other books. A I R (38) 1951 
Mad 70 (S B) referred. (Para 13> 

(d) Constitution of India Art. 19 (I) (Q). (© — 
Provision in licence for exhibition of films of educa¬ 
tive and cultural value — Cinematograph Act (1918) 
S. 8 — Notifications dated 20-3-1948 , 15-9-1948. 

The provision for exhibition of films of educa¬ 
tive and cultural value is in the interests of the 
general public. The advantage of visual methods 
of instruction combined with a certain amount of 
entertainment cannot be sufficiently emphasised ip 
a country like India where the masses are poe¬ 
tically illiterate. If at the most, the time taken for 
exhibiting the approved films does not exceed obotlt 
15 or 20 minutes, there is no unreasonable restric¬ 
tion on the exercise of the licensee's right to carry 
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on his business. The fact that the licencee has to 
pay rent for the use of such films Is immaterial. 

(Paras 15,16) 

(e) Cinematograph Act (1918), S. 8—Notifications 
dated 20-3-1948 and 15-9-1948 — Conditions 4 (a) 
and (W and special condition No. 3 in the licensee's 
licence held not invalid on the ground that they 
were not within the powers of the licensing autho¬ 
rity. (Para 12 ) 

, if) Cinematograph Act (1918) S. 8 — Notificar 
A tions dated 20-3-1948 and 15-9-1948 — Conditions 4 
(a) and (b) and special condition No. 3 in licensee’s 
licence held valid and constitutional. (Para 19) 
Petitioner in Person; Advocate-General and the 
State Counsel, for Respondents. 


Cases referred to: 

(Arranged in order of Courts, and In the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

.(’51) 1951-1 Mad L J 115: (AIR (38) 1951 Mad 
70 S B) (Pr 13 ) 

(1911) 1 K. B. 445: (80 L J K B 141) 

(Prs 8 ,10,11.12) 

(1915) 2 K B 49: (84 LJKB 649) (Prs 6 , 12 ) 
(1915) 2 K B 466: (84 L J K B 1787) (Pr 10) 

(1915) 2 K B 61: (84 L J K B 1077) (Pr 12) 

(1916) 3 K B 504: (85 L J K B 1750) (Pr 11 ) 

(1925) 1 K B 213: (94 LJKB 216) (Pr 12) 

RAJAMANNAR, C. J.: The petitioner seeks 
directions from this Court in the exercise of our 
Jurisdiction and power under Art. 226 of the Con¬ 
stitution of India in the following circumstances. 
The petitioner is the owner of a permanent cinema 
theatre called Sri Brahnnayakl Talkies in Thiruthu- 
raipundi, Tanjore district, in accordance with the 
. provisions of the Cinematograph Act, 1918, he appli- 
♦' ed for and obtained a licence from the District 
Magistrate, Tanjore, in respect of his theatre. The 
period for which the licence was so obtained is from 
5th September 1950 to 4th September 1951. The 
licence was granted subject to certain conditions 
which were mentioned in the licence. We are con¬ 
cerned in this application with condition 4 (a) and 
(b) and the special condition No. 3. They run as 
i follows: 

“4(a). The licensee shall exhibit at each perform¬ 
ance one or more approved films of such length 
and for such length of time,' as the Provincial 
Government or the Central Government may, by 
general or special order, direct. 

(b) The licensee shall comply with such direc¬ 
tions as the Provincial Government may by gene- 
ral or special order give as to the manner in 
which approved films shall be exhibited in the 
course of any performance”. 

Explanation: ‘Approved film’ means a cinemato¬ 
graph film approved for the purpose of this condi¬ 
tion by the Provincial Government or the Cen¬ 
tral Government. 

Special condition 3. The licensee should exhibit 
at the commencement of each performance not 
less^than 2000 feet of one or more approved 

' oondiUons were Imposed in pursuance of two 

notifications issued by the Government of Madras 
Wrporttog to act in exercise of the powers confer- 
^ys. 80 f the Act One of these notifications 
dated 20 th March 1948 amended the Madras Cine- 
matograph rules 1933 by substituting the condl- 

5?“® 4(a) „ an(1 i , al wve set out in the place of 
^ condition 4 in force previously. Hie second 
notification is dated 15th September 1948 and ran 
m follows: 

rjn pursuance of condition 4 of the conditions of 
licence in form A annexed to the Madras cine¬ 
matograph rules, 1933. His Excellency the Gover¬ 


nor of Madras hereby directs that every licencee’ 
shall exhioit at the commencement of each per¬ 
formance not less than two thousand feet of one 
or more approved films.” 

The petitioner’s case is that the conditions imposed 
by the said two notifications are ‘ultra vires’, void 
and of no effect for several reasons. To appreciate 
these reasons and the contentions of the petitioner 
it will be useful to make a brief reference to the 
material provisions'of the Act. 

( 2 ) The preamble of the Act (The Cinematograph 
Act, 1918) gives the object of the Act, namely, 
"Whereas it is expedient for regulating exhibitions 
by means of cinematographs". Sec. 3 runs thus, 
"Save as otherwise provided in this Act, no per¬ 
son shall give an exhibition by means of cine¬ 
matograph elsewhere than in a place licenced 
under this Act, or otherwise than in compliance 
with any conditions and restrictions imposed by 
such licence.” 

(3) S. 4 prescribes the authority to grant licences 
namely, the District Magistrate in the moffusll and 
the Commissioner of Police in Presidency town. 
S. 5 provides that a licensing authority shall not 
grant a license unless it is satisfied (a) that the 
rules made under the Act have been substantially 
complied with, and (b) that adequate precautions 
have been taken in the piace in respect of which 
the licence is to be given for the safety of persons 
attending exhibitions therein. Under sub-s. ( 3 ) 
of S. 5, subject to the provisions of that section 
and to the control of the Provincial Government, 
the licensing authority may grant licenses under 
the Act to such persons as it thinks fit and on 
such terms and conditions and subject to such res¬ 
trictions as It may determine, a. 8(1) empowered 
the Provincial Government to make rules for the 
purpose of carrying into effect the provisions of 
the Act, and in particular, to provide for the regula¬ 
tion of cinematograph exhibitions for securing the 
public safety; the procedure of the authori¬ 
ties constituted for examining and cer¬ 
tifying films as suitable for public exhibition 
and all matters ancillary thereto and the feck 
to be levied by those authorities. There 
were two subsequent Acts amending some of the 
provisions of the original Act in the latter Act, 
LXII of 1949, there were several amendments of 
which we are concerned with the amendments to 
S 5 . inter alia power was granted to the Central 
Government to make rules providing far the delega¬ 
tion of any of the powers of the authority to such 
person or persons nominated by it, the procedure 
of the authority for ex amining and certifying films 
as suitable for public exhibition and all matters 
ancillary thereto and the fees to be levied by such 
authority and the conditions subject to which any 
certificate may be granted under the Act and the 
circumstances in which any certificate shall be 
refused. A new section (S. 10) which was inserted 
by the amending Act empowers the Central Gov¬ 
ernment to give directions to any Provincial Gov¬ 
ernment as to the carrying into execution the rules 
and orders made thereunder. 

(4) The first contention of Mr. Seshadri who 
argued the case ably appearing for himself is that 

a 5( ? ) °l Act ^ authority to impose 
conditions in the licence is only the lic ensing 
authority, namely, the District Magistrate and the 

auth °rity in law to grant the 
licensing authority power to impose such conditions. 
There is no substance In this contention. S. 5 ( 3 ) cir¬ 
cumscribes the power of the licensing authority, 
mid clearly lays down that such power Is subject 
th fP™ vl3l ° Ils of the section and the control ofj 
toe Provincial Government The control of the 

^^ 1 ^ a ?J ,ernment must have reference to the 
grant of the licences. 
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<5) Nor is there any substance in the next con¬ 
tention, namely, that under S. 8 of the Act rules 
can be made only for the purpose of carrying into 
effect the provisions of the Act and there is no 
provision relating to the kind of films to be ex¬ 
hibited and the policy of using the cinematograph 
lor educational purposes. The power to make rules 
has been conferred in the widest sense and the 
lact that there is no special mention of the pur- 
jK>ses of cinematograph exhibitions does not imply 
that no rules can be made relating to the kind of 
films to be exhibited and their effects on the audi¬ 
ence. The Act itself was passed with the avowed 
object of regulating exhibitions by means of cine¬ 
matographs. Any rule providing for the kind of 
Jfilms to be exhibited or prohibited from being ex- 
jhibited will be a rule lawfully made in exercise of 
ithe powers conferred by S. 8 of the Act. 

(6) It was contended with great ingenuity that 
the licence can deal only with the place and there¬ 
fore any condition which had no connection with 
the safety or other requirements of the place as 
such is ‘ultra vires’. The ruling in 'Theatre De 
Lux (Halifax) Ltd. v. Gelahiir, (1913) 2 K B 49 was 
relied on in support of this contention. Before 
referring to that and other English decisions deal¬ 
ing with the legality of certain conditions imposed 
on a licencee, it will be useful to refer to the rele¬ 
vant statutory provisions of the English Cinema¬ 
tograph Act, i909. 

(7) The Act was entitled "An Act to make bet¬ 
ter provision for securing safety at Cinematograph 
and other exhibitions". S. 1 provided that no exhi¬ 
bition of pictures by means of a cinematograph or 
other similar apparatus for the purpose of which 
inflammable films are used shail be given elsewhere 
than in premises licensed for the purpose in ac¬ 
cordance with the provisions of the Act. S. 2, 
sub-s. (1) ran as follows: 

"A county council may grant licences to such per¬ 
sons as they think fit to use the premises specified 
in the licence for the purposes aforesaid on such 
terms and conditions and under such restrictions 
as, subject to regulations of the Secretary of 
State, the council may by the respective licences 
determine'’. 

S. 3 imposed a penal liability for contravening any 
of the conditions or restrictions imposed by the 
licence. 

(8) The first case in which the legality of condi¬ 
tions attached to a licence for exhibition of cine¬ 
matograph films came up for discussion is the 
‘London County Council v. Bermondsey Bioscope 
Co., Ltd/, (1911) 1KB 445. A licence was. granted 
to use certain premises for exhibition of pictures 
by means of cinematograph apparatus and one of 
the terms and conditions on which it was granted 
was that the premises be not opened on Sundays, 
Good Friday or Christmas day. Contrary to this 
condition, one Sunday there was an exhibition of 
pictures. A prosecution ensued for contravention 
of the condition. The Magistrate agreed with the 
contention of the licensee that the condition in 
question was ‘ultra vires’ having regard to the 
scope and purposes of the Cinematograph Act. The 
case then came up before the Division Court of 
the King's Bench. It was contended on behalf of 
the licencee that the Cinematograph Act, as its title 
showed, was intended to provide against the dan¬ 
ger which may arise from the use of inflammable 
films of cinematograph and other similar exhibit 
tions and the words "on such terms and conditions 
and under such restrictions" in S. 2(1) of the Act 
must have reference either to securing safety at 
the exhibition or to the user of the premises while 
they were being kept open for the purposes of the 
exhibition; and the condition that the premises 
shall be closed on particular days was not a condi¬ 


tion for securing safety; nor did it have reference 
to the user of the premises. It was held that the 
condition was valid. Dealing with the argument 
that the conditions which the County Council had 
power to impose were conditions for securing safety 
and with the scope of the title of the Act which 
was reierrea to as indicating the nature of the con¬ 
ditions which may be lawfully imposed, Lord Alver- 
stone C. J. observed thus, 

"I quite recognise that the title of an Act is part 
of the Act, and that it is of importance as shew- r. 

ing the purview of the Act;.It has never r 

yet, however, been laid down that, if the language 
of an Act is clear, full effect is not to be given 
to it because it goes beyond the title. The lan¬ 
guage of S. 2, sub-s. (1) seems to me to be quite 
clear and we must therefore construe it accord¬ 
ing to its plain meaning. In my opinion that 
section is intended to confer on the county coun¬ 
cil a discretion as to the conditions which they 
will impose, so long as those conditions are not 
unreasonable.” 

Pickford and Avory JJ. agreed with the learned 
Chief Justice. 

(9) This case has always been cited as the lead¬ 
ing authority on the power of the Council to im¬ 
pose conditions in a cinematograph licence which 
may not have a direct relation to the safety of the 
premises. 

(10) In ‘Rex. v. London County Council’, (1915) 

2KB 466, a Division Bench consisting of Lord 
Reading C. J. and Bray and Shearman JJ. accepted 
the law as laid down in the 'London County Coun¬ 
cil v. Bermondsey Bioscope Co., Ltd.’, (1911) 1 K B 
445, namely, that the powers given to the council 
are not confined to securing the safety of the pub¬ 
lic and the Court of Appeal approved of it. Buck- 
ley L. J. said, \ 

"It is clear to my mind that the terms and condl- J 
tions may cover a large field than that covered 
by the regulations of the Secretary of State for 
securing safety. It seems to me that upon the 
true construction of the Act the discretion to 
grant licences to such persons as the licensing 
authority thinks fit enables them to go beyond 
requiring provisions for safety and to impose 
other terms and conditions. This was decided 
by a Divisional Court in 1910 in the 'London 
Countv Council v. Bermondsey Bioscope Co., Ltd., 
(1911) 1 K B 445.” 

(11) In ‘Stott, v. Gamble*, (1916) 2 K B 504 the 
validity of the following condition in a licence came 
up for consideration, 

"No film shall be shown that is objectionable or 
indecent or anything likely to tending to educate 
the young in the wrong direction, or likely to 
produce riot, tumult, or breach of the peace, and 
no offensive representations of living persons 
shall be shown. Provided also that no film shall 
be exhibited if notice that the Justices i.e., the 
licensing authority, object to such film has been 
given to the licensee.” 

The learned Judge who decided the case cited tne 
dictum of Pickford J. in the 'London County Coun¬ 
cil v. Bermondsey Bioscope Co., Ltd., (1911) 1 K a 
445, namely, 

••The County Council might impose such restric¬ 
tions so long as they were not unreasonable, as 
they thought right,” 
and held that the condition was valid. 

(12) The question to be considered was 

the condition was unreasonable having regard to 
the subject-matter of the licence, and in nis opi¬ 
nion it was most desirable that Justices shopia 
when granting a licence put in a condition retain- 
ing to themselves power to stop the exhibition oi 
any film which they thought was objectionable up¬ 
on the grounds mentioned in the condition. It is 
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sufficient to cite the case in ‘Mills, v. London County 
Council’, (1925) 1 K B 213 as illustrative of the same 
principle. There the condition was, 

“that no film other than the photographs of cur¬ 
rent events which has not been passed for univer¬ 
sal exhibition by the British Board of Films Cen¬ 
sors shall be exhibited in the premises without 
the express consent of the Council during the 
time that any child under or appearing to be 
under the age of 16 years is therein; provided 
■4 that this condition shall not apply in the case of 
any child who is accompanied by a parent or bona 
fide adult guardian of such child." 

It was held that the condition was not invalid, be¬ 
cause it was not unreasonable. Lord Hewart C. J. 
followed the construction placed on S. 2(1) of the 
Cinematograph Act by the learned Judges in the 
•London County Council v. Bermondsey Biscope 
Co., Ltd., (1911) 1 K B 445. We may now refer to 
•Theatre De Lux (Halifax) Ltd. v. Gladhill’, (1915) 
2 K B 49. The correctness of the decision in this 
case was apparently doubted in later decisions, but 
it was always understood that it did not run coun¬ 
ter to what was laid down in the 'London County 
Council v. Bermondsey Biscope Co., Ltd., (1911) 1 
K B 445. In this case the impugned condition was, 
“Children under fourteen years of age shall not 
be allowed to enter into or be in the licensed pre¬ 
mises after the hour of 9 p. m. unaccompanied 
by a parent or guardian. No child under the age 
of ten years shall be allowed in the licensed pre¬ 
mises under any circumstances after 9 p. m." 

Lush and Rowlatt JJ. held that the condition was 
•ultra vires' inasmuch as there was no connection 
belween the ground on which the condition was im¬ 
posed, namely, regard for the health and welfare 
of young children generally and the subject-matter 
4| of the licence, namely, the use of the premises for 
giving of cinematograph exhibitions. Atkin J. dis¬ 
sented. He held that the only restriction upon the 
power of the licensing authority to impose condi¬ 
tions on the grant of licenses was that the condi¬ 
tions must be (1) reasonable, (2) in respect of the 
user of the licenced premises, and (3) in tire pub¬ 
lic interest. They were entitled to take into account 
the public interest so far as children are affected 
and the condition was not ‘ultra vires'. So far as 
we are able to analyse the reasoning of the majo¬ 
rity Judges, we find that the ‘ratio decidendi 1 of 
their decision was that the condition had no con¬ 
nection with the subject matter of the licence. 
Lush J. said: 

“The condition is reasonable, if at all, not because 
it is connected with cinematograph exhibitions 
but because it is desirable for the health and wel¬ 
fare of small children that they should not be 
in any place of public entertainment in certain 
circumstances and unless accompanied by a 
parent or guardian." 

The learned Judge thought that there was no con¬ 
nection between the condition and the subject- 
matter of the licence because it was desirable that 
young children should not be even in other places 
of public entertainment after certain hours, in a 
, subsequent case reported in the same volume. 
-Ellis, v. North Metropolitan Theatres’, ( 1915 ) 2 
K B 61 Bray J. justified the decision thus: 

"The ground upon which the Court there proceed¬ 
ed was that S. 3, which makes it an offence in the 
occupier of the licenced premises to allow them 
to be used in contravention of the conditions on 
which the licence was granted was dealing with 
conditions which affect the user of the premises 
by the licensee, and that a condition which res¬ 
tricted their use not by the licensee but by visitors 
of a tender age was not within the Act and was 
invalid. Whether the majority of the Court in 
that case were right in so deciding it is not for 


us to say, for we are bound by their decision, but 
here there is no question that the condition fs one 
which affects the user by the licensee. Therefore, 
that case does not touch the present one." 

The law on the point is briefly summed up by Hals- 
bury, 2nd Edn., volume 32, S. 90 (page 72) thus: 

“The conditions which may be imposed are not 
limited to matters of safety, but may deal with 
the suitability of the films to be exhibited or the 
admission of children to the licensed premises." 
We are therefore of opinion that the conditions ini 
the petitioner's licence to which objection has been! 
taken are not invalid for the reason that they are| 
not within the powers of the licensing authority. 

(13) Mr. Seshadri next contended that the con¬ 
ditions infringe his fundamental right to freedom 
of speech and expression conferred on him by Art. 
19(1) (a) of the Constitution. We must confess that 
we have not been able to follow this contention. 
Reliance was placed on observations in a recent 
Full Bench decision in ‘Srinivasa Bhat v. The State 
of Madras', 1951-1 Mad L J 115 (S B). In that 
case the constitutional validity of S. 4(1) (a) and 
(b) of the Press (Emergency) Powers Act fell to 
be determined. Security had been demanded from 
a printing press under the provisions of that Act. 
In dealing with an argument based on Art. 19(1) 
(a) the learned Judges interpreted the term “free¬ 
dom of speech and expression" widely as including 
the liberty to propogate not only one’s own views 
but also the right to print matters which are not 
one's own but either have been borrowed from some 
one else or are printed under the direction of that 
person. We are unable to see how it can be said 
that the right to freedom of speech and expres¬ 
sion of the petitioner has in any way been violated. 
It is impossible for us to accept the position that 
a licencee of a cinema theatre who exhibits films 
is exercising a right of freedom of speech and ex¬ 
pression in exhibiting films which he desired to ex¬ 
hibit. He is not exhibiting them either as the ex¬ 
pression of his thoughts and ideas or of those 
borrowed from some one else and adopted by him. 
In our opinion, the petitioner is doing nothing but 
carrying on a business, and even remotely it can¬ 
not be suggested that these films represent his 
speech or expression. His right to freedom and ex¬ 
pression is no more infringed by his being prohibit¬ 
ed from exhibiting certain films or by being direct¬ 
ed to exhibit certain films than in the case of a 
book seller who is prohibited from selling certain 
books or is directed to sell certain other books. 
There is no substance in this contention. 

(14) The next contention of Mr. Seshadri was 
based on Art. 19(1)(g). The imposition of films 
not of his choice and on condition that he should 
pay for their exhibition infringed on his right to 
the free exercise of his business. The Government 
in effect requisition the use of his theatre to ex¬ 
hibit their own films and far from paying compen¬ 
sation for it, make him pay for their hire. As he 
is compelled to exhibit not less than 2 Q 00 feet of 
such approved films, there is a necessary shortage 
of the time during which he can exhibit films or 
his own choice. All this constitute a serious and 
substantial interference with his business. So the 
argument ran. Anticipating that the action of the 
Government may be sought to be supported by the 
provisions of Art. 19(6), Mr. Seshadri contended 
firstly that the condition ih question was not a 
restriction so much as an Imposition, secondly that 
the restriction if it be such, is not reasonable, and 
thirdly, that the restriction is not in the Interests 
of the general public. Obviously there is nothing 
in the first part of the argument. The imposition of 
the condition in question would certainly amount 
to a restriction In that it prevents the full and 
free exercise of the petitioner’s right to exhibit 
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such films as he wants. Then, is the restriction 
reasonable and is it in the interests oi the general 
public? On behalf of the State, the Superintendent 
' in the Home Department hied an affidavit in which 
the condition was justffied in the following manner: 
“As far as the compulsory exhibition of approved 
dims is concerned, the State have thougnt that 
it is necessary to inform and educate the public 
in various matters through the medium of duns, 
and that the most effective way of doing this is 
to direct the exhibitors to set aside a certain 
amount of screening time which is less than 10 
minutes in the public cinemas by adding a condi¬ 
tion in the licenses granted to the exhibitors.... 
....To ensure a regular suppiy of approved dims 
of a sufficiently high standard and without dupli¬ 
cation and wastage a Govt, organisation named 
Films Division has also been set up for the pro¬ 
duction and distribution of approved films. 

.The Government's organisation distributes 

not only its own dims but also suitable duns pur¬ 
chased from private producers. It will be seen 
therelore that the condition has been imposed in 
the interests of the general puoilc'’. 

(15) In our opinion, the provision for exhibition 
of dims of educative and cultural value is in the 
interests of the general public. The advantage of 
visual methods of instruction combined with a cer¬ 
tain amount of entertainment cannot be sufficiently 
emphasised in a country like India whe.e the masses 
are practically illiterate. As it is certainly one of 
the meritorious objects of a State to educate the 
masses, this attempt for that purpose must be held 
to be in the interests of the general public. If that 
be so, we think that the provision is otherwise rea¬ 
sonable. If at the most, the time taken for exhi¬ 
biting these approved dims does not exceed about 
15 or 20 minutes, we think there is no unreason¬ 
able restriction on the exercise of the petitioner's 
right to carry on his business. 

(16) Once it is held that the condition in ques¬ 
tion is a reasonable restriction in the interests of 
the general public on the exercise of the right con¬ 
ferred under Art. 19(1) (g) then the fact that the 
petitioner has to pay rent for the use of such films 
is immaterial for a decision of the validity of the 
condition. If the petitioner could be compelled to 
exhibit films of educative value, then he must ob¬ 
tain such films only on hire. If he obtains for use 
such films from private producers, he will have to 
pay for them. If he gets them from the Govern¬ 
ment, he likewise pays them. Actually the rental 
represents only about one per cent, of the average 
box office collections of the cinema. 

(17) The learned Advocate General attempted to 
rely on a provision inserted in the Act by the 
Amending Act, LXII of 1949, namely. S. 5(2-A) 
which runs as follows: 

“The Central Government may from time to time 
issue directions to licensees generally, or to any 
licensee, in particular, for the purpose of regulat¬ 
ing the exhibition of any dim or class of films 
so that scientific dims, films intended for educa¬ 
tional purposes, films dealing with news and cur¬ 
rent events, documentary films or indigenuous 
films secure an adequate opportunity of being 
exhibited." 

(18) It was however pointed out that this Act 
came into force only on and from 15th January 1951 
long after the grant of the licence to the petitioner 
and further, It does not appear that the Central 
Government has issued directions to licensees 
under that provisoin. So reliance cannot be placed 
on this provision for justifying the condition in 
question. 

(19) In our opinion, the conditions Impugned by 
lthe petitioner as being invalid and 'ultra vires’ are 


valid and constitutional The application is there-f 
fore dismissed with costs. 

C.R.K./DJI, Application dismissed. 
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RAJAMANNAR C. J. AND SOMASUNDARAM J. 

M. G. Murugesam Chetty, Appellant v. E. Kanni- 
appa Mudaliar, Respondent. 

O. S. App. No. 5 of 1950, D/- 31-1-1951. 

Limitation Act (1908), Art. 183 — "Revivor" — 
Meaning of — Decree against two persons — Order 
of revivor on application for execution against one 
does not operate as revivor against other; 

An order bringing on record legal representa¬ 
tives of decree-holder and allowing them to exe¬ 
cute the decree is an order of revivor within the 
meaning of Art. 183. But in the case of a decree 
against two persons an order of revivor made on 
an application for excution against only one of 
them does not operate as a revivor against the 
other. A I R (5) 1918 Mad 513 Rel. on. (Para 1) 

Anno: Lim. Act, Art. 183. N. 10. 

T. A. Vijayaraghavachari. for Appellant ; N. Jt. 
Sesha Ayyar, for Respondent, 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(•15) 38 Mad 1102: (A I R (3) 1916 Mad 1038 

(2) ) (Pr 1) 

(T7) 40 Mad 1127: (AIR (5) 1918 Mad 513) 

(Pr 1) 

(*29 ) 52 Mad 590: (AIR (16) 1929 Mad 252 

(2) ) (Pr 1) 

RAJAMANNAR, C. J.: We are in entire agree¬ 
ment with the judgment of Rajagopalan J. As the 
facts have been stated fully and accurately in hip 
judgment, we shall not repeat them. There werr 
two Judgmentrdebtors and In this appeal we arc- 
only concerned with the second judgment-debtor. 
The decree-holder after obtaining the transmis¬ 
sion of the decree to the Court of District Munsif 
of Poonamallec filed an execution application in 
that Court for execution against the first defen¬ 
dant only. It was during the pendency of the 
petition that the decree-holder died and his legal 
representatives who are the appellants before us 
filed an application in this Court '(No. *313 of 1938). 
In that application, they prayed that an order may 
be made bringing them on record as the legal re¬ 
presentatives of the decree-holder and to grant them 
leave to execute the decree by continuing the exe¬ 
cution proceedings started by the deceased in the 
District Munsif’s Court of Poonamallec. Notice of 
this application went to both the Judgment-debtors 
and the Master passed an order on 28th Septem¬ 
ber 1938 recognising the appellants as the legal re¬ 
presentatives of the deceased decree-holder anci 
giving them leave to continue the execution pro¬ 
ceedings therein. We agree with Rajagopalan J. 
that the reference in this order is to the execution 
proceedings pending in the District Munsif s Court 
of Poonamallee against the first defendant. Tnjf 
order can therefore be taken as a Judicml deter¬ 
mination of the liability of the first defendant to 
be proceeded in execution at the instance of tne 
legal representatives in the Court of the District 
Munsif. Such Judicial determination would 
amount to a revivor, see 'Palaniappa Chettlar v. 
Valliammal Achi\ 52 Mad 590. In the application 
Le. 7*0. 313 of 1938* there was no prayer for grant¬ 
ing the appellants leave to execute the <Je£ r e c 
against the second defendant In any manner There 
was therefore no Judicial determination therein 
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of the right of the appellant’s legal representatives 
to execute the decree against the second Judgment- 
debtor. It is well established law that an order 
of revivor of a decree on the Original Side of the 
High Court against two persons when made on 
an application lor execution against only one of 
Jiem aoes not keep the decree alive as against the 
jther, see ’Krishniaya v. Gajendra Naidu’, 40 Mad 
1127 affirming the decision of Bakewell J. in ‘Me 
Laen v. Veeriah Naidu’, 38 Mad 1102. Mr. T. A. 
VIJiaraghavachari who appeared for the appellants 
did not contend that this was not sound law. If 
so, the decision in ’Palaniappa Chettiar v. Valli- 
ammai Achi’, 52 Mad 590 cannot be of any assist¬ 
ance to him. All that was decided in that case 
was that an order recognising the transfer of a 
decree or an order bringing on record legal repre¬ 
sentatives and allowing the assignee or the legal 
representatives to execute the decree would be an 
order of revivor within the meaning of Art. 183, 
of the Indian Limitation Act That may be so, but 
the question is whether the order operates as a re¬ 
vivor against judgment-debtors in respect of whom 
no relief by way of execution was prayed for in 
the application on which there was an order of 
revivor. In this case there can be no doubt that 
the Master by his order dated 28th September 1948 
did not purport to judicially determine the liability 
of the second Judgment-debtor to be proceeded in 
execution, i'hereiore, it cou,d not be viewed as a 
revivor of the decree against the judgment-debtor 
within the meaning of Art. 183. This is the view 
taken by the Master and by Rajagopalan J. and 
the same view commends itself to us. 

(2) The appeal is therefore dismissed with costs. 
C.R.K./G.MJ. Appeal dismissed. 


A. I. R. (39) 1952 MADRAS 125 (C. N. 60) 
BALA KRISHNA AYYAR J. 

Pusapati Ramabhadra Raju, Appellant v. Ayitlia 
RfXmanna and others, Respondents. 

A. A. A. O. Nos. 98 and 99 of 1949, D/- 20-3-1951. 

Civil P. C. (.1908) S. 47 — Power of executing 

Court to take notice of subsequent events. 

An executing Court can certainly take note of 
the altered circumstances but whether or not in 
a particular case it should auow execution to pro¬ 
ceed and leave the party who considers himself 
aggrieued to file a separate suit should depend up¬ 
on the circumstances of that case. (para 3 ) 

A lessee obtained a decree for possession under 
S. 9, Specific Relief Act, on the ground that he was 
Wrongiy dispossessed by the landlord. Subsequent to 
this decree the landlord issued a notice to quit to the 
lessee which was returned as refused, in execu¬ 
tion o] the decree the landlord raised an objection 
that the decree couid not be executed as the jural 
basis on winch the decree had been passed had 
ceased to exist by reason of a valid notice to quit. 

'He.d. that the objection should not be entertain¬ 
ed in execution but should be decided by way of a 
separate suit as it involved an enquiry into the 
validity of the notice to quit. The landlord could 
not oy his own unilateral act avert execution of 
the decree. A l R (28) 1941 Mad 126 and A I R 
(20) 1933 Lah 41 disting. (Para 4) 

Anno: C. P. C. S. 47 N. 33 pt. 10. 

B. V. Subramaniam, for Appellant: B. V . Rama- 
narasu. for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
Chro nologically. List of foreign cases referred to 
comes after the Indian Cases). 

<33) 14 I*h 230: (AIR (20) 1933 Lah 41) 

(Pr 4) 


C38) A I R (25) 1938 Mad 293: (178 Ind Cas 595) 

(Pr 3) 

(’40) 1940-2 Mad L J 881: (AIR (28) 1941 Mad 
1*6) (Pr 4) 

JUDGMENT: One Ramanna is the first res¬ 
pondent Deiore me. He was in possession of cer¬ 
tain lands under a lease. He also claimed that he 
was entitled to occupancy rights over those lands. 
Aneguig that he had been wrongfully and forcibly 
du>iAtooeaseu of the -anas by defendants 1 to 3 and 
ouners, he hied a suit O. S. No. 310 of 1944 on the file 
oi the Court of the District Munsif, Vizianagaram 
to recover possession of the lands under S. 9 of the 
Specinc Renef Act. The District Munsif decreed 
tne suit. Thereupon the lessors filed a suit, O. S- 
No. 24 of 1945 on the fiie of the Sub Court Visakha- 
pamam, praying for a declaration that Ramanna 
hao no occupancy rights in the suit lands and for 
possession. 

(2) During the pendency of the suit, the original 
lessors so.u uie property to Ramabhadra Raju, the 
appeuant before me and he was subsequently add¬ 
ed as a piaintiff in the suit. The Sub Court pro¬ 
nounced its judgment on 30th September 1947, hold¬ 
ing that Ramanna had no occupancy rights but 
that he was nevertheless entitled to remain in pos¬ 
session as he was a lessee and there had been no 
va.io notice to quit. Prom the decision of the Sub¬ 
ordinate Judge, there were two appeals, one by 
Ramanna anu the other by the plaintiffs, but both 
of them failed being dismissed on 14th February 
1949. On 29th December 1947, that is to say, while 
the appeals were still pending the plaintiffs pur¬ 
ported to issue a notice to quit to Ramanna. That is 
said to have been returned as refused to by Ram¬ 
anna. Ramanna then applied for execution of the 
decree he had obtained inO.S. No. 310 of 1944. The 
plaitiffs obstructed the delivery of possession and 
thereupon Ramanna appded to have obstruction re¬ 
moved. The basis of the objection was that since 
the Courts had found that Ramanna was entitled 
to be m possession only as a lessee and since that 
lease had been terminated by a valid notice to 
quit his right to recover possession ceased to exist 
and that, therefore, the decree in O. S. No. 310 
of 1944 could not be executed. The learned Dis¬ 
trict Munsif overruled the objection and directed 
that delivery should be effected. An appeal to the 
District Judge having filed Ramabhadra Raju the 
purchaser has come to this Court. 

(3) Mr. B. V. Subramaniam, the learned advo¬ 
cate for the appeUant, argued that the decision of 
the Courts below was wrong because an executing 
Court just like a trial Court must take notice of 
facts that have happened subsequent to the pass¬ 
ing of the decree or the institution of the suit as 
the case may be and that where the jural basis on 
which the decree was passed has since the date of 
the decree ceased to exist the executing Court 
should refuse to execute the decree, in support 
of this argument he referred me to the decision 
of Venkataramana Rao J. in ‘Annamalai v Sri- 
nivasaraghava*, A I R (25) 1938 Mad 293. Towards 
the end of the Judgment the learned Judge re¬ 
"No doubt ordinarily a Court should deal with 

the rights of the parties as they stood at the insti¬ 
tution of the suit but where the continued exis¬ 
tence of those rights is an essential requisite for 
according the relief asked for and such rights 
have been lost before the relief could be granted, 
the Court cannot but take notice of the altered 
circumstances and decline to give the petitioners 
that relief to which they by their own act in 
bringing the property to sale before filing the 
petition, they have disentitled themselves.*' 

As a general proposition thi* is undoubtedly cor¬ 
rect enough. But I do not think that the learned 
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Judge intended to lay down any inflexible rule. 
An executing Court can certainly take note of the 
altered circumstances but whether or not in a 
particular case it should allow execution to pro¬ 
ceed and leave the party who considers himself 
aggrieved to file a separate suit should, it seems to 
me, depend upon the circumstances of that case. 
In certain situations for instance the executing 
Court would stultify itself by trying to execute the 
decree. Suppose for example, a Court were to 
grant a decree for restitution of conjugal rights: 
now, if before the decree in that suit is being exe¬ 
cuted another competent Court were to grant a 
divorce to the parties it will be ridiculous to attempt 
to execute the earlier decree. That would be an 
obvious case at one end of the series. On the 
other hand, the events that have transpired might 
be of such a character that to ascertain the truth 
of what happened and their true legal import might 
require a very protracted enquiry. In such a case 
it may be more appropriate for the executing Court 
to refer the parties to a separate suit. 

(4) Mr. Subramaniam read a number of deci¬ 
sions in support of his argument that this decree 
should not be executed; but I do not think that 
any of them is in point. Two of them ‘Chinna 
Goundan v. Kalyanasundaram Aiyar*, 1940-2 Mad 
L J 881 and ‘Bukkan Singh v. District Board, Ludhi¬ 
ana’, 14 Lah 230 refer to cases where legislation 
enacted after the passing of the decree, made the 
decree abortive; some others refer to cases where 
there had been an agreement of the parties relat¬ 
ing to the manner in which the decree should be 
executed and some others refer to cases where sub¬ 
sequent decrees had destroyed the right granted 
under the decree sought to be executed. The pre¬ 
sent case does not fall within any of these cate¬ 
gories. What the appellant says is this: the res¬ 
pondent is holding as the Courts have found under 
a lease. A lease can be terminated by a valid notice 
to quit; such a notice has been issued in the pre¬ 
sent case; the lease has therefore been terminated 
and the lessee cannot therefore execute the decree 
that he has obtained for possession on the strength 
of the lease. It will thus be seen that in the pre¬ 
sent case what the appellant pleads in bar of exe¬ 
cution is an unilateral act of his and no decision 
has so far held that a party to a litigation can by 
his own unilateral act avert execution of the decree. 
No doubt there is force in the argument of Mr. 
Subramaniam that if the notice to quit is valid it 
would terminate the lease and thus put an end to 
the jural basis on which Ramanna obtained his 
decree. But then it has not been found that the 
notice was a valid notice. And we do not know 
what other answer the lessee may have. These 
are matters which have still to be investigated. It 
mav be that the investigation would be simple; but 
that I do not know. It is easy to conceive of cases 
where examination of questions falling under S. Ill 
of the T. P. Act might be protracted and compli¬ 
cated; and in those cases it will certainly be com¬ 
petent for an executing Court to refer the parties 
concerned to a regular suit. In the present case 
both the Courts below have considered that the 
executing Court was right in directing that exe¬ 
cution should proceed. Though this may mean 
that in the result the petitioner will have to file a 
separate suit, that does not appear to my mind to 
be a sufficient justification for interfering with the 
decision of the Courts below. 

(5) In the result the appeals are dismissed with 
costs. No leave. 

C.R.K./K.S. Appeals dismissed. 
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AYYAR J. 

V. Vcnkatanarayana Rao, Appellant v. Champalal 
Savansukha, Respondent. 

O. S. Appeal No. 24 of 1951, D/- 12-7-1951. 

Debt Laws — Madras Agriculturists’ Relief Act 
(IV (4) of 1938) Ss. 3(«), 13A, 19A — “Agricultu¬ 
rist”. 

It is not accurate to say. that the definition of an 
“ agriculturist” is only contained in Cls. (a) (b), (c> 
and (di of S. 300 excluding the provisos. Th'e pro¬ 
visos arc as much an integral part of the defini¬ 
tion as the main clauses which precede the pro¬ 
visos. There is nothing in S. 13-A which has the 
effect of repealing by iinplication provisos (B) and. 

(C) . That section *ex facie’ deals only with one 
subject-matter, namely, the rate of interest payable 
by certain persons. It gives the benefit of a re¬ 
duced rate of interest to persons who would not 
be agriculturists within the definition contained 
in S. 3(H) read with the provisos. S. 13A does not 
deal with any other matter. It certainly does not 
confer any new procedural right on persons who 
did not have that right before the insertion of that 
section. Hence a person who is not an agriculturist 
within the meaning of S. 3(h) read with provisos 

( D) and (C) on the material date cannot maintain 

an application under S. 19A. (Para 1> 

N. Sivaramakrishna Aiyar and V. S. Mayilerum- 
perumal, for Appellant; A. Viswanatha Aiyar and 
D. C. Krishnamurthi, for Respondent. 

RAJAMANNAR, C. J.: The appellant filed an 
application purporting to be under S. 19-A of the 
Madras Agriculturists Relief Act as amended by 
Madras Act XXIII of 1948 for the determinatipn 
of the debt due by him. Admittedly on the material 
date the appellant would not be an agriculturist 
within the meaning of the definition in S. 3(ii) of 
the Act read with provisos (B) and (C). It was con¬ 
tended on his behalf before Rajagopalan J. on the 
Original Side that nevertheless the appellant was 
entitled to maintain the application because of 
the insertion to S. 13-A into the Act by the amend¬ 
ing Act XXIII of 1948. S. 13-A runs thus 
“Where a debt is incurred by a person who would 
be an agriculturist as defined in S. 3(ii) but for 
the operation of proviso (B) or proviso (C) to 
that section, the rate of interest applicable to 
the debt shall be the rate applicable to it under 
the law, custom, contract or decree of Court under 
which the debt arises or the rate applicable to an 
agriculturist under S. 13, whichever rate is less. 0 
The contention on behalf of the appellant as deve¬ 
loped by his learned Counsel. Mr. Sivaramakrishna 
Aiyar practically amounted to this, namely, that 
the effect of the new S. 13-A is to repeal by impli¬ 
cation provisos (B) and (C) in S. 3(ii) of the Act. 
It is true no doubt that the definition starts by 
saving that "Agriculturist” means a person who 
has a certain interest in particular types 
of land, but the definition does not 

end there and it must be deemed to include the 
provisions by way of limitation declared in and by 
the different provisos (A), (B), (C) and (D). h 
is not accurate to say that the definition of an 
••agriculturist" is only contained in Cls. (a), (b). 
(c) and (d) of S. 3<ii> excluding the P r oria°s.™ e 
provisos are as much an integral part of the aenm- 
tion as the main clauses which precede the provisas. 
If that be so. we fail to see. anything in S. 13-A 
which has the effect of repealing by implication 
provisos (B) and (C). That section ex facie 
deals only with one subject-matter, namely, tne 
rate of interest payable by certain persons.- It 
gives the benefit of a reduced rate of interest to 
persons who would not be agriculturists within the 
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definition contained in S. 3(ii) read with the pro¬ 
visos, because it expressly .says that even persons 
who would not be agriculturists because of the ope¬ 
ration of proviso (B) or proviso (C) would, if they 
be otherwise agriculturists, be entitled to the bene¬ 
fit of the reduced rate of interest. S. 13-A does not 
deal with any other matter. It certainly does not 
confer any new procedural right on persons who 
did not have that right before the insertion of 
that section. We cannot attribute to the legis- 
4 lature the intention of repealing portions of the 
statute by implication, when the Legislature could 
have expressly and simply obtained the same effect 
by direct repeal. Apart from this well accepted 
canon of construction, our conclusion is also based 
on an interpretation of the language of S. 13-A 
itself which does not lend any support to the con¬ 
tention of the appellant's counsel. It may be that 
the appellant is entitled to relief in so far as the 
rate of interest is concerned. That does not fall to 
be considered now. All that Rajagopalan J. decided 
— and we agree with his decision — is that the 
appellant was not entitled to maintain an applica¬ 
tion under S. 19-A. Before Rajagopalan J. the ap¬ 
pellant sought permission to convert this petition 
into a suit by paying the necessary Court-fee. The 
learned Judge saw no reason to grant that request. 
The same request was repeated to us, but we see 
no reason why this cumbrous procedure of convert¬ 
ing an original petition into a suit should be re¬ 
sorted to when a suit can be filed in the usual 
course. 

(2) The appeal therefore fails and is dismissed 
with costs. 

C.R.K./D.H. Appeal dismissed. 
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SATYANARAYANA RAO AND VISWANATHA 

SASTRI, JJ. 

Revula Subba Rao and another, Applicants v. The 
Commissioner of income-tax, Madras, Respondent. 

Cases Referred Nos. 32 of 1948 and 31 of 1950, D/- 
28-3-1951. 

Income-tax Act (.1922), Sections 26-A, 59 — 
Income-tax Rules, Rules 2 and 6 — Autliorised 
agent of partner cannot file application for re¬ 
newal of registration of partnership — Rules to 
this effect not ‘ultra vires‘, though in conflict with 
Powers of Attorney Act (VII of 1882), Section 2 — 
Legislation by delegation authority — Principles of 
—Constitutional law — Delegated legislation. 

‘Per Viswanatha Sastri, J.: (Whose judgment 
prevails in view of S. 66-A, Income-tax Act. 
*Satyanarayan Rao, J.: Contra.) Rules 2 and 6 of 
the Income-tax Rules, framed by the Central Board 
of Revenue under Section 59, read with S. 26-A 
(2) of the Income Tax Act, preclude an authorised 
agent of a partner from signing an application on 
his behalf for the registration of a firm or for the 
renewal of a certificate of registration under s. 25-A. 
A firm seeking the statutory privileges conferred 
upon it by registration must strictly comply with 
the requirements of S. 26-A and Rules 2 and 6 ex¬ 
clude the common law rule "qui facit per alium 
facit per se" in the matter of the signature of the 
part ners to an application for registration of the 
m renewal of a certificate of registration. AIR 
.(33) 1946 Mad 411; 1940-8 I T R 121 (Mad) Relied. 

^ve effect as if enacted by*he'Act 
itself. There is no conflict between the rules and 
the provisions of the Act. There is no repugnancy 

J n * ramin 0 ^es 2 and 6, the 

airh^?S Ti ,* 0l I i V 3en ' le m not exceed the limits 
JJOf Jl utnoTit V delegated by Sections 26-A and 59. 
Since they are to be effective "as if enacted in the 


Act" itself, the question of their reasonableness , 
fairness or propriety is not a matter for the Courts 
to investigate. The rules are not like bylaws of a. 
corporation whose fairness or reasonableness is open 
to question. (Paras 24, 25) 

(General law as to legislation by delegated autho¬ 
rity discussed.) (Paras 16, 24) 

The right to have a partnership registered under 
the Act is a special statutory right conferred by 
Section 26-A, introduced in 1930 and this can be 
availed of only on strict compliance with the pro¬ 
visions of that section and the rules authorised to 
be made thereunder. The Powers of Attorney Act 
teas a general enactment passed in 1882. In ait 
apparent conflict between general and special legis¬ 
lation, the rule of construction to be adopted is that 
the speciat enactment overrides the general enact¬ 
ment in those particular cases to which the special 
enactment applies. The earlier general legislation 
is indirectly derogated from by the later special 
legislation. In cases coming within the latter, the 
special or particular provision must be deemed to 
be an exception to the general provision. S. 2 of the 
Powers of Attorney Act proceeds on the assumption 
that there is a power of delegation available or 
exercisable under the existing law and provides 
that the donee of a power might act for and in the 
name of the principal, it does not empower an 
agency to be created or employed in every cast. 
‘Case law Ref. (Para 26) 


Section 2 of the Powers of Attorney Act must 
yield to Rules 2 and 6 of the income-tax Rules. AIR. 
(33) 1946 Mad 411, Relied. (Para 28) 

It is true that the Central Board of Revenue can¬ 
not, under the guise of its rule-making poicer, abro¬ 
gate a special enactment like tile Limitation Act „ 
or the Transfer of Property Act, or the Stamp Act. 
That is because no section of the Income-tax Act 
authorises the Board to frame rules affecting or re¬ 
lating to the subjects legislated upon in the several 
enactments above referred to. Rules framed under 
the Income-tax Act must conform to the legislative 
mandate contained in that Act. S. 26-A (2) ex¬ 
pressly authorises the framing of rules as regards the 
person or persons who shall be entitled to make an 
application and also as regards the form, particulars 
and the verification of the application. Rules 2 
and 6 ivhich prescribe that the application shall be 
made personally by the partners seeking the regis¬ 
tration of a firm or a renewal of the certificate of 
registration, are strictly within the bounds of the 
authority conferred by Ss. 26-A and 59. If these 
rules are to be condemned as ‘ultra vires' it must 
be shown that they are repugnant to the provisions 
of the Income-tax Act or that they are clearly in 
excess of the rule-making power conferred by the 
Act. (Para 27) 

Thus Rules 2 and 6 are intra vires the rule¬ 
making authority. (Para 30) 

Anno: Income-tax Act, S. 26-A, N. 1; S. 59, N. 1. 

K. Bhimasankaram, for Applicants; c. S. Rama 
Rao Sahib; for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and In the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’76-77) 4 Cal 172: (5 Ind App 178 P C) 

(’19) 1919 A C 935: (AIR (6) 1919‘pc 145f®’ 20> 

(Pr 21 > 

C33) 5 Rang 7: (AIR (14) 1927 P C 22) 


C38) 1938 A C 708: (AIR 

(’45) 1945-1 Mad L J 76: 

48 Cri L J 589) 

(’49) 1949-2 Mad L J 356: 
50 Cri L J 897) 


(26) 1939 P C 36) 

<Pr 19) 

(AIR (32) 1945 P C 48: 

(Pr 16) 

(AIR (36) 1949 P C 175: 

(Pr 17) 
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^*50) 3950-18 ITR 569: (AIR (37) 1950 S C 265) 

(Prs 10, 28) 

< 51) AIR (38) 1951 S C 69: (1951 S C R 51) 

(Pr 17) 

<*19) 42 Mad 69: (AIR (6) 1919 Mad 24:20 Cri L J 
129) (Pr 24) 

4 40) 1940-8 ITR 121 (Mad) (Pr 15) 

( 47) ILR (1947) Mad 167: (AIR (33) 1946 Mad 
411) (Prs 4, 10. 11. 15. 28) 

(’49) 1949-2 Mad L J 663 : (AIR (37) 1950 Mad 243: 

51 Cri L J 615) (Pr 6) 

(1882) 7 A C 829: (51 L J P C 77) (Pr 16) 

<1884 ) 9 A C 117: (53 L J P C 1) (Prs 18. 19. 21) 

(1885) 10 A C 282: (54 L J P C 7) (Pr 19) 

(1894) A C 347: (63 L J P C 74) (Pr 24) 

(1923) A C 695:( 93 L J P C 101) (Pr 19) 

(1931) 1931 A C 494: ( 100 L J K B 306 r (Pr 24) 

• 1937) A C 139: (105 L J K B 563) (Prs 8. 28) 
<1872) 8 Q B 305: (42 L J M C 112) (Pr 10) 

(1898) 2 Q B 01: (67 L J Q B 782) (Pr 24) 

SATYANARAYANA RAO. J.: In R. C. Nos. 32 
of 1948 and 31 of 1950. the Appellate Tribunal re¬ 
ferred to the decision of this Court two questions: 

1. Whether the word ••personally** in Rule 6 of the 
Income-tax Rules, as framed under Section 59 of 
(he Income-tax Act, would exclude a duly autho¬ 
rised agent of a partner from signing an appli¬ 
cation on behalf of the partner under Section 26- 
A of the Income-tax Act? 

2. If tlie answer to the above question is in the 
affirmative, whether Rules 2 and 6 are not ultra 
vires the rule making authority? 

The reference in both the cases arises out of the 
same lacts and relates to the validity of the order 
made by the Income-tax authorities refusing the 
application of the assessee firm for renewal of re¬ 
gistration of the firm under Section 26-A of the 
Income-tax Act The applications were made in 
different years and were refused. Hence these re¬ 
ferences. 

(2) The assessee firm consisted of two partners. 
Rao Bahadur Revula Subba Rao and Hanprasada 
Rao, Chirala, who are brothers. The partnership 
was formed under a deed of partnership of the 
10th February 1941. Prior to that. Subba Rao. was 
carrying on business as sole proprietor and he later 
took in his brother as a partner. On 1st July 1940, 
lie executed a general power of attorney in favour 
of Hanprasada Rao as he then intended to go on 
a pilgrimage. The power-of-attomey authorised 
Hariprasada Rao, ‘inter alia': 

“to carry on my business, viz., Burmah Shell 
Agency at Chirala, Bezwada, Guntur and Chilaka- 
lurpet. Parry & Co., (Madras) Agency, etc., and 
other businesses to conduct and manage the 
affairs of all of my movable and Immovable pro¬ 
perties, including buying and selling thereof, to 
collect the outstandings and pay liabilities of the 
above-said business to sign on my behalf vakala- 
fhnamas, petitions and plaints for filing suits 
against the defaulting debtors, to sign and present 
on my behalf all papers to be filed in Courts in 
connection with suits pending at present . .to sign 
and file on my behalf all papers to be filed by me 
in any of the Courts and offices.... to carry and 
conduct on my behalf all my businesses and other 
affairs.” 

(3) After the formation of the partnership, how¬ 
ever, Subba Rao left the place on a long pilgrimage. 
The partnership was registered in the first instance 
on 29th July 1946, and applications for renewal of 
the registration were made thereafter by Hari- 
praiiida Rao both in his individual capacity as 
well as in his capacity as the power-of-attomey 
agent or his brother. The applications were re¬ 
jected by the Income-tax Officer on the ground that 
all the partners did not sign personally the renewal 


applications as required by Rule 6 of the Income-tax 
rules. 

(4) The question whether the word “personally*’ 
occurring in Rule 6 of the Income-tax Rules pre¬ 
cluded the power-of-attomey agent from signing on 
behaif of the partner an application for renewal of 
registration of the firm under S. 26-A of the Act 
came up for consideration with reference to this 
very assessee firm on a prior occasion on a reference 
to the High Court by the Income-tax Appellate v 
Tribunal under S. 66 (1) of the Income-tax Act, * 
1922, as amended by later Acts. The point then 
considered and the question referred was restricted 
to the interpretation of the word “personally*' 
occurring in Rule 6 of the Income-tax Rules. The 
question was answered against the assessee on the 
ground that the word “personally” used in Rule 6 
necessarily excluded acting by an authorised agent 
and that the special provision in the rule overrides 
the provision in S. 2 of the Power-of-Attomey Act, 
1882 (Act VII of 1882.) An attempt was made then 
to raise the question that Rules 2 and 6 were ‘ultra 
vires* the rule-making authority, viz., the Central 
Board of Revenue; but as that question was not 
referred to the High Court, this Court declined to 
express any opinion on it. The same assessee, 
therefore., raises now in this reference the question 
which this Court on that occasion declined to con¬ 
sider and answer. The decision of the High Court 
is 'Commissioner of Income-tax, Madras v. Subba 
Rao. ILR (1947) Mad 167. 

(4-a) Sub-section 2 of Section 26-A of the Indian 
Income-tax Act, 1922, provides that: 

“the application shall be made by such person or 
persons, and at such time and shall contain such 
particulars and shall be in such form, and be 
verified in such manner as may be prescribed; 
and it shall be dealt with by the Income-tax 
Officer in such manner as may be prescribed.” 
Section 59 of the Act empowers the Central Board 
of Revenue, subject to the control of the Central 
Government, to make rules for carrying out the 
purposes of the Act and for the ascertainment and 
determination of any class of income. Sub-section 2 
of that section enacts: 

“without prejudice to the generality of the fore¬ 
going power, such rules may: 

* * * * * 

(e) provide for any matter which by this Act 

Is to be prescribed.” 

Section 2 (10) defines the word “prescribed” as 
meaning “prescribed by rules made under this Act.” 
Sub-section (2) of Section 26-A, it will be seen, em¬ 
powers the rule-making authority to prescribe by 
rules the conditions to be complied with for making 
an app.ication under S. 26-A of the Act. In pur¬ 
suance of the authority vested under S. 59 of the 
Act. the Central Board of Revenue made among 
others two rules in that behalf, viz., Rules 2 and 6. 
Ru.e 2 pro/ides that: 

“any firm constituted under an Instrument of 
Partnership specifying the individual shares of 
the partners may. under the provisions of S. 26 -A 
of th® Indian Income-tax Act, 1922 (hereinafter 
i.i these ru es referred to as the Act), register 
with the Income-tax Officer the particulars con¬ 
tained in the said Instrument on application 
made in this behalf. 

Such application shall be signed by all the part¬ 
ners (not being minors) personally.” 

Rule 6 states: . 

“Any firm to whom a certificate of registration 
has been granted under Rule 4 may apply to tne 
Income-tax Officer to have the certificate of re¬ 
gistration renewed for a subsequent year. Sucn 
application shall be signed personally by all tne 
pirtners (not being minors) of the firm, or wne e 
the application is made after dissolution of the 
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firm, by all persons (not being minors), who 
were partners in the firm immediately before dis¬ 
solution and by the legal representative of any 
such person who is deceased, and accompanied by 
a certificate in the form set out below. The 
application shall be made within the time and 
subject to the conditions, if any, which are speci- 
- fled in Clause (a), Clause (b), Clause (c), Clause 
(d), or Clause (e) as the case may be, of Rule 2.” 
It prescribes also the form in which an application 
-4'for renewal of registration of a firm under Section 
26-A of the Act is to be made. The Powers-of-At- 
tomey Act was enacted for the purpose of amend¬ 
ing the law relating to powers-of-attorney and came 
into force on 1st May 1882. Section 2 of the Act 
provides: 

“The donee of a power-of-attorney may, if he 
thinks fit, execute or do any assurance, instru¬ 
ment or thing in and with his own name and 
signature, and his own seal, where sealing is re¬ 
quired, by the authority of the donor of the 
power; and every assurance, instrument and 
thing so executed and done, shall be as effectual 
in law as if it had been executed or done by the 
donee of the power in the name, and with the 
signature and seal, of the donor thereof. 

This section applies to powers-of-attorney created 
by instrument executed either before or after this 
Act comes into force." 

Section 3 validates payments made under a power- 
of-attorney by an agent without notice of the death 
of the donor of the power. Section 5 relates to 
powers-of-attorney of married woman and enables 
her to appoint an attorney on her behalf for the pur¬ 
pose of executing any non-testamentary instrument 
or doing any other act which she might herself 
execute or do. The power to appoint an agent is 
conferred upon a person who has attained the 
age of majority by S. 183 of the Indian Contract 
Act 1872 Section 2 of the Powers-of-Attorney Act 
recognises and confers upon the donee of a power 
of attorney power to execute or do any assurance, 
instrument or thing in and with his own name 
. and signature by virtue of the authority, of the 
oonor of the power and the effect of such execution 
is to make such execution and the act done in 
exercise of the power as effectual in law as if it 
was executed or done by the donor himself The 
section proceeds on the assumption that the donor 
J? a Person who is competent under law to act 
through an agent. If the substantive lav/ prohibits 
toy a specific provision or otherwise a person from 
acting through an agent in any particular matter, 

S 2 of the Powers-of-Attomey Act does not vali- 
date such acts by the agent and does not treat them 
as the acts of the principal. The validity of the 
act in question is a matter to be determined en-> 
tlrely by the substantive law relating to the narti- 

A P S ' 2 intends to lay down is 
that in matters in which the law permits a princi¬ 
pal to act through an agent, an execution of an 
instrument or the doing of any act on behalf of a 
principal by an agent duly authorised under a 
power-of-attomey, is as effective in law as if thp 
Principal himself executed the instrument or did 

59 of the Income-tax Act confers on 
the central Board of Revenue the Mwer to make 

ordtr prescribed by the section in 

fo? , out *? e purposes the Act and 

f^ertainment and determination of any 

enacted in W !F. ha 7 e effect as if 
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the Act itself. Sections 20 to 24 of the General 
Clauses Act, 1897 (Act X of 1897) lay down certain 
provisions relating to orders, rules, etc., made under 
variops enactments. These provisions confer power 
upon the rule-making authority to add, to amend 
or vary or even rescind such rules and also for 
the procedure lor the publication of the rules 
framed under the various Acts. 

( 6 ) The grounds urged by Mr. Bhimasankaram 
learned Advocate for the assessee Is that Rules 2 
and 6 are ultra vires the rule-making authority as 
the power conferred on it by S. 59 of the Act does 
not extend the scope of that power so as to abro¬ 
gate or alter or affect other statutory provisions. 
A rule-making power, according to him, must al¬ 
ways be exercised within the limits laid down by 
law but so as not to entrench upon other enact¬ 
ments. A power to make rules is in the nature of 
a subordinate legislation and does not stand on 
the same footing as the power of the Legislature 
to enact laws so as to affect other statutory pro¬ 
visions. He does not dispute the power of the Legis¬ 
lature to delegate a power to make rules for the 
purpose of effectuating the objects of the Act. It 
is a common feature of modern legislative enact¬ 
ments to lay down in the sections of the Act the 
principles and the policy of the Legislature leaving 
out details to be filled in and worked out by regu¬ 
lations or rules made either by the executive 
Government or by some other authority. This 
kind of legislation is described very often as subor¬ 
dinate legislation and is justified on the ground 
that the Legislature has neither the time nor the 
material to consider and enact rules relating to 
various details as they may not be acquainted fully 
with the facts and circumstances relating to the 
subject-matter and may have no time even to con- 
sider such details. In my Judgment in ‘Kalyanam 
Vecrabadrayya In re 1 , 1949-2 Mad L J 663 at p 668 , 
I.,have adverted to this form of legislation and 
attempt to draw the line of demarcation between 
a legislative power, which cannot be delegated and 
a non-legislative power, though it cannot be said 
that it is always easy to fix the boundary between 
the two. However, as there is no dispute regard¬ 
ing the validity of the delegation it does not re- 
quire further consideration. 

(7) The short point, therefore, is whether a sub¬ 
ordinate legislative power of this nature can be 
exercised so as to alter or affect or abrogate a legis¬ 
lative provision in other statutes, if such a power 
is recognised, it would lead to very serious and 
perhaps disastrous consequences. An executive 
government or some other authority upon whom 
the power of making rules is conferred may under 

H“* u,se of exerci se of such a power 

" or affe ct or alter the provisions 
of any other statute. In other words it 

n Q °t U i i 0 C S. to not a P° wer of subordi- 

, ^ hic : h ls reaU y non-legislative in 
«&“**** ** c . l0 , the lt f elf with a power to legislate 
which legitimately and under the Constitution be¬ 
longs to the Legislature and to no other authority. 

If, for example, by virtue of the exercise of this 
power provisions of the Contract Act or sale of 
Act ?„ r Par ,tn er sliip Act are attempted to be 

authority, it would un- 
ot a " slsl “ ,lve power anti 

< 8 > Tb? y ; er y essence of subordinate legislation or 
the description now under consideration is that the 
body of the Act has laid down the general provl- 
sions and the policy of the legislature leaving out 
the details of the provisions of the Act to be carried 
out by the rule-making authority by making rules. 
The rule-making authority can only make rules 
with a view to effectuate the object of the Act and 
if the Legislature in its wisdom did not think it flfi 
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to modify any of the statutory provisions relating 
to other branches of law, the subordinate legislative 
authority cannot claim to exercise such power. It 
would be contrary to the very spirit and the basis 
of subordinate legislation to recognise a power of 
that kind. This limitation on the rule-making is 
recognised both in England and in America. Max¬ 
well on Interpretation of Statutes, 9th Edn., at 
page 302. says: 

••Rules and by-laws made under statutory powers 
enforceable by penalties are construed like other 
provisions encroaching on the ordinary rights of 
persons. They must, on pain of invalidity be 
clear and definite and free from ambiguity, and 
should not make unlawful things that are other¬ 
wise incorrect. They must not be in excess oi 
the statutory power authorising them, ‘nor re¬ 
pugnant to that statute or to the general princi¬ 
ples of law.* If the subject is deprived of his 
right to resort to the Courts of law of his country, 
it must be by express enactment and not by by¬ 
law” (The italics are mine.) 

Craies on Statute Law at page 272 enumerates five 
main grounds on which by-laws may be treated as 
ultra vires: 

ta) That they are not made, sanctioned and 
published in the manner prescribed by the 
statute which authorise the making. 

(b) That they are repugnant to the laws of 
England. 

(c) That they are repugnant to the statute under 
which they are made. 

(d) That they are uncertain. 

(e) That they are unreasonable. 

He also recognises, like Maxwell, that rules and by¬ 
laws should not be repugnant to the laws of Eng¬ 
land and should not be repugnant to the statute 
under which they are made. There is a further 
requirement with reference to the invalidity of by¬ 
laws made by public bodies in exercise of statutory 
powers such as municipalities, local boards, etc., 
viz. that the by-laws should not be unreasonable 
but’ such a restriction is not recognised in the case 
of rules framed by virtue of a statutory power by 
an authority on which such a power is conferred 
by the statute. Of the cases cited by Maxwell at 
page 303 in foot-note (n) most of them seem to 
relate to by-laws made by public bodies and are not 
therefore of much assistance. The decision cited 
by him in foot-note (c) 'Paul Co. v. The Wheat 
Commission'. (1937) A C 139 is of assistance. In 
that case, the Wheat Act of 1932 empowered by S. 5. 
Sub-section (i), the Wheat Commission to make 
by-laws for giving effect to the provisions of the 
Act and Sub-section (ii) of that section inter alia 
empowered the Wheat Commission to make by-laws 
for the final determination by arbitration of dis¬ 
putes arising as to such matters as may be specified 
in the by-laws. The Wheat Commission, the autho¬ 
rity making the bylaws in exercise of the power 
therein contained, made a bylaw providing that any 
dispute arising between the Wheat Commission and 
other person as to whether any substance is 
flour shall be referred to arbitration and that the 
decision of the referee as to the matter in dispute 
shall be final and conclusive. The application of 
the Arbitration Act. 1889, was also excluded The 
validity of the byelaw made by the Wheat Com¬ 
mission in the matter of arbitration was the subject- 
matter of consideration by the House of Louis y-ho 
held the by-law to be ‘ultra vires the rule making 
authority as it has the effect of ousting the urn- 
diction of the Court. At page lo4, Lord MacMillan 
In his speech observes: 

•The Arbitration Act is a statute of general appli¬ 
cation and it confers a valuable and important 
right of resort to the Courts of law. To exclude 
its operation from an arbitration is to deprive 


the parties to the arbitration of the rights which 
the Act confers. When a public general statute 
provides for the reference of disputes to arbitral 
tion it is to be presumed that it intends them to 
be referred to arbitration in accordance with the 
general law as to arbitrations, with all the atten¬ 
dant rights which the general law confers. I do 
not think that when Parliament enacts by one 
statute that disputes under it are to be referred 
to arbitration it can be presumed to have em¬ 
powered by implication the' abrogation of an¬ 
other statute which it has enacted for the conduct ^ 
of arbitrations. Rather the contrary. If this 
is intended, express words to that effect are in 
my opinion essential, and there are here no such 
express words. I am accordingly of opinion that 
the Wheat Commission exceeded their powers 
when they made a byelaw that every dispute as 
to whether any substance is flour should be 
determined by an arbitration to which the Arbi¬ 
tration Act should not apply. I have only to 
add that the by-law must, in my opinion, be con¬ 
demned as a whole and that it cannot be solved 
by the excision of the objectionable provision, 
which is not a severable but a vital part of the 
byelaw.” 

(9) Crawford on Statutory Construction deals at 
page 29, paragraph 17, with the power to promul¬ 
gate rules and regulations under a statutory power. 
He states as follows: 

“The Legislature can, as we have already indi¬ 
cated, under certain circumstances, delegate to 
executive officers and administrative boards, the 
authority to adopt and promulgate rules and 
regulations. Before such a delegation is lawful* 
however, the Legislature must declare the policy 
of the law and fix the legal principles which are 
to control in given cases; that is, a definite or 
primary standard must be provided to guide those 
empowered to execute the law. So long as a 
policy is laid down and a proper standard esta¬ 
blished by statute, there is no unconstitutional 
delegation of legislative power when the Legisla¬ 
ture leaves to selected instrumentalities, the duty 
of making subordinate rules, within the prescribed 
limits, even though there is conferred upon the 
officer or board a large measure of discretion. As 
can be readily seen, there is a distinction between 
the delegation of power to make a law and the 
conferring of an authority or discretion to be 
exercised under and in pursuance of the law as 
the power to make law necessarily involves a 
discretion as to what it shall be. The authority 
to make rules and regulations in order to carry 
out an express legislative purpose, or to effect 
the operation and enforcement of a law, is not 
a power exclusively legislative in character but 
is rather administrative in its nature. The rules 
and regulations adopted and promulgated, how¬ 
ever, must be ‘subvert nor be contrary to existing 
statutes’.” (Italics are mine). 

These principles stated by him in the aforesaid 
paragraph are in consonance with the principles 
recognised in England and are not in any manner 
affected by the consideration that under the Ameri¬ 
can Constitution, the executive, judicial and legis¬ 
lative functions are more or less in the nature or ^ 
watertight compartments. . 

(10) The Supreme Court in the recent decision in 
‘Commissioner of Agricultural, Income-tax v. 
Keshab Chandra’, 1950-18 ITR 569 (SC), considered 
the question of the validity of a signature by an 
agent of the assessee in the ferm of a return or 
an individual assessee under the Bengal Agricultural 
Income-tax Act of 1944. The common law rule in 
•The Queen v. The Justices of Kent*, (1872) 8 Q H 

305 at p. 307 that: j AU _ . fnr 

"where a person authorises another to sign lor 
him, the signature of the person so signing* 
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signature of the person authorising it; neverthe¬ 
less, there may be cases in which a statute may 
require personal signature ” 
was considered by the Supreme Court. After an 
elaborate examination of the Act and the decisions, 
English and Indian, bearing on the question to 
what extent it is permissible for a person to act 
through an agent in the matter of signing on his 
behalf, at page 580, Das, J., states his conclusion in 
these words: 

A '“In all these cases the common law rule was not 
applied, evidently because the particular statutes 
were held to indicate that the intention was to 
exclude that rule. This intention was gathered 
from the use of the word ‘•himself or “by him” 
or "under his hand" or "personally." it is need¬ 
less to say that such an intention may also be 
gathered from the nature of the particular statute 
or inferred from the different provisions of the 
statute and the rules framed thereunder. As 
already stated, there are many indications in the 
Bengal Agricultural Income-tax Act, 1944. and the 
rules made thereunder evidencing an intention 
to exclude the common law rule in the matter of 
the signature of the assessee, appellant or appli¬ 
cant on the return, appeal or application.” 

The decision in 'Commissioner of Income-tax v 
Subbarao’, ILR (1947) Mad 167, was also noticed. 
The question whether a rule-making authority 
could abrogate by a rule made in pursuance of that 
authority the statute law or a common law rule 
did not arise directly for consideration before their 
Lordships. The examination of the provisions of 
the statute itself in that case disclosed an intention 
on the part of the Legislature to exclude the in¬ 
tention of treating the signature of an agent as 
equivalent to the signature of the principal and 
—♦Ithe rule was in consonance with that intention, it 
was, therefore, not necessary for the Supreme Court 
to consider the question where the Act does not 
so indicate whether under a rule-making power a 
rule could be made so as to affect a statutory p ro- 
vdsion as under the Powers-of-Attomey Act. Though 
tne decision in 'Commissioner of Income-tax Mad¬ 
ras v. Subba Rao', ILR (1947) Mad 167, was re- 
ferred to, the effect of the rules on the provisions 
oi that Act was not considered and no contention 
seems to have been raised based on the Powers- 
of-Attomey Act. Impliedly, however, the decision 
it has been pressed before us and we are inclined to 
agree with that view — though we express no final 
opinion on the point — lays down that it is per- 
missible to abrogate the common law rule, it is 
however, not an express decision on that question 
even. But so far as statutory law is concerned it 
is not an authority for holding that a rule-making 
authority under the Income-tax Act or any other 
Act has the power to alter the statute law. Rule 6 
by using the word "personally" excludes the right 
to appoint an agent, a power conferred by the 
Contract Act, and to sign through a power of at- 
1°™®/ . age ££ as recognised by the Powers-of-Attor- 
ney Act. The rule which has such a far reaching 

SJgff . b * „ uph f ld ' For these reasons, I 

80(1 6 of 1116 Income-tax Rules 
|J ltra vires the rule-making authority and can- 
? at b ® e J? forced ; The result may be as pointed out 
by Sri Rama Rao Sahib, learned counsel for the 
n l ?w n ^ 5 0 P er of . ^come-tax, inconvenient from the 
thUH / V f ew °u the ^me-tax Department; but 
f ? 1 % d e fe A c t can be rectified by enacting a provision 

wiiJJaik, i ^ lf H that tf ? e application must be signed 
pereonally by the partner himself and not by an 


not by implication exclude the power to sign 
through duly constituted power of attorney agent. 
It does not restrict the making of an application 
to a partner or partners only but it would be open 
under that section to permit the making of an 
application to such person or persons as may be 
prescribed. In other words any other person other 
than the partner may also be authorised to make 
the application under the rule-making power, it 
gives the liberty to the rule-making authority to 
prescribe by rules the conditions suoject to which 
an application should be made for registration. 
It follows that the second question referred to us in 
R. C. No. 32 of 1948 must be answered in the 
affirmative. The two questions in R. C. No 32 of 
1948 and R. C. No. 31 of 1950 relating to the 
construction of Rule 6 no doubt must be answered 
in view of the decision of the Supreme Court and 
of the decision of this Court in 'Commissioner of In¬ 
come-tax Madras v. SubbfrRao', ILR (1947) Mad 167 
against the assessee and in favour of the depart¬ 
ment; but as the rule itself is ultra vires, the appli¬ 
cation made by the assessee for renewal of regis¬ 
tration are valid. This is my answer to the ques¬ 
tions referred to us. 

( 12 ) I regret I have to differ from my learned 
brother whose Judgment I had the privilege of 
reading. Under S. 66-A of the income-tax Act his 
judgment prevails and the questions referred to us 
have to be answered in the manner proposed bv 
my learned brother in his judgment. 

' 12 LY IS ^ AN l TH i A SASTRL J.: The facts have 
been set out m the judgment now delivered. I re¬ 
gret to have to differ from my learned brother and 
I do so with great diffidence. 

(14) The two questions that have been referred 
to us are: 

(1) Whether Rules 2 and 6 of the Income-tax 
Rules preclude an agent of a partner or one 

?mm e .E^ tnetS act11 }? as , agent for the others, 
irom signing an application for registration of 

tration; 01 and renewal of a certifi cate of r eg is- 

<2> ^fll ther in U i e . event of the first question 
bemg answered in the affirmative, Rules 2 

aad 6 T.u U ! tra vires ’ and inoperative by 
°f repugnanc y to the provisions 

1882) 2 f thC Powers ’ of ’ Attorne y Act (VII of 
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<hi!£Lf» tl0n r 26 ' A(I) of the Income-tax Act 
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-rales made under this section shall be published 
in the Orticial Gazette and shall thereupon have 
effect as if enacted in the Act." 

The Central Board oi Revenue observed the statu¬ 
tory formalities and framed Rules 2 and 6 dealing 
with registration of firms. Rule 2 provides 
that an application for the registration of a firm 
shall be signed by all the partners "personally." 
Rule 6 provides that an application for renewal of 
the certificate of registration of a firm should be 
signed personally by all the partners oi the firm. 
S. 2 of the Powers-of-Attomey Act (Act VII of 
1882 ), so far as is now material, runs thus: 

-The donee may, if he thinks fit. execute or do 
any assurance, instmment or thing in and with 
his own name and signature.by the autho¬ 

rity of the donor of the power; and every assu¬ 
rance, instalment or thing so executed and done 
shall be as effectual in law as if it had been exe¬ 
cuted or done by the donee oi the power in the 

name and with the signature.of the donor 

thereof." 

I am clearly of opinion that Rules 2 and 6 of the 
Income-tax'Rules are explicit and mandatory and 
require all the partners, other than minors, person¬ 
ally to sign their application for registration of the 
firm or for renewal of a certificate of registration 
and that an application cannot be vaiidly signed by 
a dulv authorised agent on behalf of a partner. It 
was so held by this Court in ‘Commissioner of In¬ 
come-tax v. Subba Rao 1 , ILR (1947) Mad 167. See also 
Commr. of Income-tax v. Gelli Krlshnamurthr, 1940 
8 I T R 121 (Mad.) A firm seeking the statu¬ 
tory privileges conferred upon it by registration 
must strictly comply with the requirements of 
S. 26-A and Rules 2 and 6 exclude the common law 
rule "qui facit per alium facit per se" in the matter 
of the signature of the partners to an application 
for registration of the film or renewal of a certi¬ 
ficate of registration. 

(16) Mr. Bhimasankaram, the learned Advo¬ 
cate for the assessec, argued that it was not compe¬ 
tent to the Legislature to delegate to an outside 
body the power to make rules which might have 
the effect of abrogating ‘pro tanto 1 the existing law. 
whether it was the common law or the statute law 
of the land. According to him, an essential legis¬ 
lative power like the power to frame niles qualify¬ 
ing or modifying an existing law cannot be validly 
delegated by the Legislature to an outside body. 
The practice has become increasingly common 
both here and in England for the Legislature over¬ 
burdened with work and incapable of dealing ade¬ 
quately with the details of the subject on which it 
legislates, to delegate to departments of Govern¬ 
ment, public bodies or designated officials more or 
less wide powers "for determining some facts or 
state of things upon which a law makes, or intends 
to make, its own action depend." This has been 
styled conditional legislation. As early as "Empress 
v. Burah’, 4 Cal 172 (PC), the Judicial Committee 
upheld the validity of an'Act empowering the 
Lieut.-Governor of Bengal to determine by notifi¬ 
cation when and whether the Act. or any part of 
it, should be applied to certain districts so as to 
remove them from the jurisdiction of the ordinary 
Courts of the land. Lord Selborne. L. C., said: 

‘ Their Lordships think that it is a fallacy to speak 
of the powers thus conferred upon the Lieut.- 
Governor (large as they undoubtedly are) as if 
when they were exercised, the efficacy of the acts 
done under them would he due to any other legis¬ 
lative authority than that of the Governor- 
General-in-Council. Their whole operation is. 
directly and immediately, under and by virtue of 
this Act (XXII of 1869). itself. The proper Legis¬ 
lature has exercised its judgment as to place, 
person, laws, powers, and the result of that judg¬ 


ment has been to legislate conditionally as to all 
these things. The conditions having been ful¬ 
filled, the legislation is now absolute. Where 
plenary powers of legislation exist as to parti¬ 
cular subjects, whether in an Imperial or in a 
Provincial Legislature, they may be wen exercised, 
either absolutely or conditionally. Legislation, 
conditional on the use of particular powers or on 
the exercise of a limited discretion, entrusted by 
the Legislature to persons in whom it places con¬ 


fidence is no uncommon thing and in many cir- V 
cumstances, it may be highly convenient." 


In ‘Russell v. Reg’, (1882) 7 A C 829, the Judicial 
Committee upheld the validity of a provision in 
the Temperance Act of Canada empowering the 
Governor-General to bring the Act into operation 
in any State or Province by the issue of a notifi¬ 
cation on a petition by the majority of electors. 
The contention that the provision in question was 
‘ultra vires’ the Legislature as constituting a dele¬ 
gation of legislative power was overniled in these 
words: 

"The short answer to this objection is that the 
Act does not delegate any legislative powers what¬ 
ever. It contains within itself the whole legis¬ 
lation on the matters with which it deals. The 
provision that certains parts of the Act shall 
come into operation only on the petition of a 
majority of electors does not confer on these 
persons power to legislate. Parliament itself en¬ 
acts the condition and everything which is to 
follow upon the condition being fulfilled. 

Conditional legislation of this kind is in many 
cases convenient, and is certainly not finusual, 
and the power so to legislate cannot be denied 
to the Parliament of Canada, when the subject 
of legislation is within its competency." 

In Ma Mi v. Hollander Ammal’, 5 Rang 7 (PC), the > 
Judicial Committee recognised that Section 1 of the 
Transfer of Property Act empowering the Provin¬ 
cial Government to extend the provisions of the 
Act to Provinces to which the Act was not initially 
made applicable was validly enacted and that 
the Provincial Government could, by notification, 
validly extend the operation of the Act to the Pro¬ 
vinces originally exempted from it. In ‘King Em¬ 
peror v. Benoari Lai Sarma’, 1945-1 Mad L J 76 PC 
the Judicial Committee upheld the validity of an 
Ordinance of the Governor-General providing for 
the setting up of special Courts in supersession of 
the ordinary Courts at the time and within the 
territorial limits judged to be necessary by the 
Provincial Government. Viscount Simon, L. C., ob¬ 
served : 

"This is not delegated legislation at all. It is 
merely an example of the not uncommon legisla¬ 
tive arrangement by which the local application 
of the provisions of a statute is determined by tne 
judgment of a local administrative body as to its 
necessity. The power to extend the territorial 
operation of an Act or to extend an Act to per¬ 
sons and objects not specified in the. Act or to 
put the Act in motion and operation would be 
instances of conditional legislation." 

(17) In ‘State of Bombay v. Narottamdas’, AIR J 
(38) 1951 S C 69, the Supreme Court accepted ana 
acted upon the principles enunciated by the Judi¬ 
cial Committee and distinguished a prior decision 
of the Federal Court in ‘Jatindranath Gupta v. 
Province of Bihar*. (1949) 2 Mad L J 356, where the 
majority of the Judges had held that a grant oi 
power to extend the life of a self-expiring enact¬ 
ment with such modifications to the enactment 
as might be thought fit was not w^itional 
legislation but an invalid delegation of legislative 
power. Whether the same view would be taken or 
similar legislation under the present Constitution 
is not clear. Two of the learned Judges of tne 
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Supreme Court have reserved their right to con¬ 
sider this point as if it were ‘res integra’ and sooner 
or later the whole question will have to be consider¬ 
ed by that tribunal. 

(18) There is another type of cases where the 
Legislature passes an Act expressing its intention 
in general terms leaving the mode of carrying out 
that intention to be settled by rules and regulations 
made by a public body or department charged with 

, the administration of the matter legislated upon. 

•4 This has been called "departmental legislation” or 
"subordinate legislation." In ‘Hodge v. The Queen', 
(1884 ) 9 A C 117, the Judicial Committee upheld 
the validity of an Act of the Ontario Legislature 
which entrusted to a local authority the power of 
enacting regulations with respect to the Liquor 
Licence Act, 1877, by creating offences for breach of 
these regulations and annexing penalties thereto. 
The argument based on the incapacity of local 
Legislatures to delegate legislative power to ex¬ 
traneous bodies was thus met: 

"When the British North America Act enacted 
that there should be a Legislature for Ontario, 
and that its Legislative Assembly should have 
exclusive authority to make laws for the Province 
and for Provincial purposes in relation to the 
matters enumerated in Section 92, it conferred 
powers not in any sense to be exercised by dele¬ 
gation from or as agents of the Imperial Parlia¬ 
ment, but authority as plenary and as ample 
within the limits prescribed by S. 92 of the Im¬ 
perial Parliament in the plenitude of its powers 
possessed and could bestow. Within these limits 
of subjects and area, the local Legislature is 
supreme and has the same authority as the Im¬ 
perial Parliament, or the Parliament of the 
Dominion, would have had under like circum¬ 
stances to confide to a municipal institution or 
body of its own creation authority to make by¬ 
laws or resolutions as to subjects specified in the 
enactment, and with the object of carrying ihe 
enactment into operation and effect. It is ob¬ 
vious that such an authority is ancillary to legis¬ 
lation, and without it an attempt to provide for 
varying details and machinery to carry them out 
might become oppressive or absolutely fail." 

(19) In 'Powell v. Appollo Candle Co.', (1885) 10 
A C 282, the same tribunal upheld the validity of an 
Act of the Legislature of New South Wales em¬ 
powering the Govemor-in-Council to levy a duty on 
certain articles, the nature of which was left to 
him to determine. After referring to their earlier 
decisions in ‘Empress v. Burah’, 4 Cal 172 (P C) and 
‘Hodge v. The Queen', (1884) 9 A C 117, the Judicial 
Committee observed: 

"These two cases have put an end to a doctrine 
which appears at one time to have had currency 
that a Colonial Legislature is a delegate of the 
Imperial Legislature. It is a Legislature restrictr 
ed in the area of its powers; but within that 
‘'area unrestricted and not acting as an agent or a 
delegate." 

In 'Fort Frances Pulp and Power Co. v. Manitoba 
Free Press Co., Ltd.', (1923) AC 695, the Judicial 
Committee upheld the validity of a Colonial Act em¬ 
powering an officer styled the "Paper Controller” 
to regulate the supply of newsprint and fix its price 
In 'G. W. Shannon v. Lower Mainland Dairy pro¬ 
ducts Board', (1938) A C 708 (PC), while upholding 
the validity of the British Columbia Act empower- 
mg the Lieut.-Govemor-in-Council to set up Boards 
to control and regulate the transportation and 
marketing of natural products and to vest in those 
Boards powers considered necessary to exercise 
those functions, Lord Atkin observed: 

“The ... .objection is that it is not within the 
powers of the Provincial Legislature to delegate 
the so-called legislative powers to the Lieutenant- 
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Govemor-in-Council or to give him powers of 
further delegation. This objection appears to. 
their Lordships subversive of the rights which- 
the Provincial Legislature enjoys while dealing, 
with matters failing within the classes of sub¬ 
jects in relation to which the Constitution has 
granted legislative powers. Within its appointed 
sphere the Provincial Legislature is as supreme 
as any other Parliament and it is unnecessary to 
try to enumerate the innumerable occasions on 
which Legislatures, Provincial, Dominion and 
Imperial, haye entrusted various persons and 
bodies with similar powers to those contained 
in this Act" 

(20) The principle behind the cases above refer¬ 
red to is tile same. Within the prescribed limits, 
the Indian Legislature has plenary powers of legis¬ 
lation as large and of the same nature as those 
of the British Parliament. Within the area of 
powers entrusted to it, the Legislature has unres¬ 
tricted authority. There is no objection, therefore, 
in principle to a delegation of legislative powers to 
a public body under an Act of the Legislature. 
There is no need for any alahn at the sight of 
"delegated legislation." According to English 
Constitutional Law, delegation of legislative power 
under an enactment of the Legislature would be 
unconstitutional if, and only if, a parallel Legis¬ 
lature is set up by the side of the Legislature 
erected by the Constitution, or if there is abdi¬ 
cation or surrender of legislative power in favour of 
an outside body. Instances of such objectionable 
delegation have been very rare indeed. The only 
limitation suggested to the extent of the power of 
delegation is found in the following observation 
of Lord Selborne, L. C., in ‘The Empress v. Burah’, 

4 Cal 172 at p. 181: 

"Their Lordships agree that the Govemor-General- 
in-Council could not, by any form of enactment, 
create in Indio, and arm with general legislative 
authority a new legislative power not created or 
authorised by the Councils Act." 

(21) Lord Haldane in ‘In re the Initiative and 
Referendum Act (1919) A C 935 (PC) at p. 945 ob¬ 
served : 

"No doubt a body with a power of legislation on 
the subjects entrusted to it so ample as that (n- 
joyed by the Provincial Legislature of Canada, 
could, while preserving its own capacity intact, 
seek the assistance of subordinate agencies, as 
had been done in ‘Hodge v. The Queen’, (1884) 

9 AC 117; but it does not follow that it can 
create and endow with its own capacity a new 
legislative power not created by the Act to which 
it owes its existence. There Lordships do no more 
than draw attention to the gravity of the con¬ 
stitutional questions which thus arise." 

(22) The actual decision of the Judicial Com¬ 
mittee in the last case rested on the simple principle 
that where the Constitution provides a particular 
machinery for its amendment another method can¬ 
not be substituted for the original constitutional 
mandate. The observation above cited means and 
can only mean that the Legislature cannot divest 
itself of its entire legislative power in favour of a 
parallel legislature sought to be created by it. 

(23) During the pre-independence days in India, 
there was a tendency on the part of the lawyers 
and Courts to look askance at a delegation of legis¬ 
lative power to the executive head of a Province or 
to a department of Government in spite of the 
decisions of the Judicial Committee to which re- 

The inspiration came from 
“Urnted States of America, it was an American 
fctfslative power cannot be delegated 
either to other branches of the Government or to 
^dependent body or commission, it was said 
™^ e ~f A ^ er can Constitution, in distributing the 
powers of Government, created three distinct md 
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separate departments — legislative, executive and 
juaicial ana that the separation was not merely 
a matter ot convenience but its object was basic 
f. nd V 1 i a !’ naxnel y. t0 Prevent the concentration of 
f nes 5 different powers of Government in the same 
nands. It was also said that the Legislature was 
an agent of the people and therefore under a dis¬ 
ability to delegate power entrusted to it to another 
body. ’Delegata potestas non potest delegari.* 
This doctrine or dogma had so many exceDtions 
engrafted on it by later day decisions in America 
that it is now difficult to say whether the dogma 
or the exceptions embody the American rule todav. 
Without disgressing into an examination of the 
American cases, it is enough to say that recent 
decisions show a marked tendency to regard con¬ 
stitutional power as implying a power of delegation 
ol authority under it sufficient to effectuate its 
purposes. In Crawford on “Statutory Construction” 
it is observed at page 13: 


“It is therefore apparent that the division of 
Governmental departments into legislative exe- 
cutive and the judicial is an abstract and general 
envision and probably was never intended to be 
strictly adhered to in actual operation.” 

The result of the foregoing discussion is that dele- 
? n of legislative, authority has been a feature 
of the Indian Constitution and Government in the 
present form cannot go on without delegation of 
wide legislative authority. According to English 
constitutional doctrines on which lawyers and 
judges in India have been nurtured for more than 

Lfw Ury ’ short of divestin S itself of its entire 
lcvslatnc power, there is nothing to preclude a 
Legislature acting within the ambit of its legis¬ 
lative powers, from delegating functions of various 
V? e departments of Government for imple¬ 
menting the main or parent legislation. The 
authority that is confided to the departments in 
such cases is of a legislative character, i am not 
aware that the view emphasised in the several de- 
cisions o* the Judicial Committee already cited, 
lhat within the sphere allotted to it, the legislative 
power of the Indian Legislature is "as S and 
plenary as that of the British Parliament" and 
that acting within such limits it has "plenary 
powers of legislation as large and of the same 
nature as those of Parliament itself” has been 
modified or qualified by any compelling or comne- 
tent authority. The Indian Legislature is now to 
the iullest extent sovereign within the ambit of its 
powers and it rests with that Legislature to decide 
oy its judgment what powers should be entrusted 
to subordinate bodies in order to effect its ends, 
me creation of a subordinate form of legislation 
is perfectly legitimate and constitutional. I, there- 
lore, hold that the Indian Legislature mav dele¬ 
gate power to determine the conditions or contin¬ 
gencies under which an enactment shall come into 
operation It may delegate power to make rules 
and regulations consistent with the parent enact- 
ment, and for carrying out its objects and purposes 
to heads of departments or public bodies. It may 
also confer power to other bodies to ascertain facts 
and to apply the provisions of an enactment, if the 
facts called for its application. 


(24)) Section 26-A read with Section 59 of the Act 
Invests the Central Board of Revenue with, power 
to make rules prescribing the person or persons 
by whom an application for registration of a firm 
should be signed and made and the form, verifica¬ 
tion and other particulars of such application. The 
validity of the rules framed by the Central Board 
of Revenue depends of course, on the terms of 
Ss. 26-A and 59 which give the power to make 
them and from which their force is derived. If the 
rules are not within the powers entrusted by the 
legislature to the Central Board of Revenue,’ they 


are liable to be challenged as ‘ultra vires’ in Courts 
In order, therefore, to ascertain whether the parti¬ 
cular statutory* rules now in question are ‘intra 
vires* or ’ultra vires', it is necessary to look at the 
terms of the authorising statutory provisions and 
find out whether the subsidiary or subordinate legis¬ 
lation in the shape of rules is within the limits of 
the mandate given to the rule-making authority 
Ignoring, lor the moment, the Powers-of-Attorney 
Act VII of 1882, it cannot be suggested that Rules 
2 and 6 of the Income-tax Rules requiring an appli- 
cation for the registration of a firm or for renewal • 
of a certificate of registration to be signed person¬ 
ally by all the partners (other than minors) trans¬ 
gresses the limits of subordinate legislation dele¬ 
gated to the Central Board of Revenue by Ss. 26-A 
and 59 of the Act. The rules made in accordance 
with these provisions are, to quote the language 
oi S. 59 (5), *to have effect as if enacted in this 
Act ” The result is that a statutory rule, if validly 
made, has precisely the same effect as if it were 
part of the Income-tax Act itself. Every person 
must conform himself to the provisions of’the rule. 

If a rule framed under Ss. 26-A and 59 of the In¬ 
come-tax Act is challenged as ‘ultra vires’ all 
that the Court has to do is to put the rule beside 
Ss. 26-A and 59 of the Income-tax Act and find 
out whether the former squares with the latter. It 
goes without saying that delegated authority of 
this kind must be exercised in accordance with the 
powers creating it and after complying with the 
conditions precedent for its exercise. If there is 
irreconcilable conflict between the rule and a provi¬ 
sion of the Act, the Act must prevail and the rule 
which is subordinate to the Act must give way. 
There is no such repugnancy or inconsistency be¬ 
tween the Act and the rules now in question. It 
is equally impossible, in my opinion, to contend 
that in framing Rules 2 and 6, the Central Board * 
of Revenue exceeded the limits of the authority 
delegated to it by Ss. 26-A and 59 of the Act. 
The words of S. 59 (5) that rules made under the 
section "shall have effect as if enacted in this Act” 
mean exactly what they say. It is well established 
law that rules authorised to be made by an enact¬ 
ment, are as effectual as if they were a part of 
the Act itself, the question of their reasonableness, 
fairness or propriety not being a matter for the 
Courts to investigate; see ‘Kandaswami Pillai v. 
Emperor*, 42 Mad 69, ‘Institute of Patent Agents v. 
Lockwood 1 , (1894) A C 347 and ‘Minister of Health v. 
The King’, (on the prosecution of) Yafee. (1931) 

A C 494 at p. 502. Rules framed under the Income- 
tax Act are not like by-laws of a corporation whose 
fairness or reasonableness Is open to examination by 
Courts in judging their validity. Decisions like 
-Kruse v. Johnson’, (1898) 2 Q B 91 at p. 100 Illu¬ 
strating the wide diversity of Judicial opinion on 
questions of reasonableness or fairness of bj’elaws 
are not now in point. 

(25) I hold that Rules 2 and 6 of the Income-t^x 
Rules have been framed in pursuance of the express 
power conferred by Ss. 26-A (2) and 59 of this Act 
in order to effectuate the object of S. 26-A and to 
fill in details directed by that section to be filled up 

by rules framed by the Central Board of Revenue. ^ 
These rules have, therefore, the same force as if 
they were part of the Act itself. 

(26) If it were a question of a conflict between 
these Rules and Section 2 of the Powers-of-Attorney 
Act. recourse might be had to the maxim ‘leges 
posterioris priores contrarla abrogant/ Later 
law's repeal earlier laws inconsistent therewith if 
the two cannot be reconciled. The doctrine, how¬ 
ever, is resorted to only when the provisions of 
the later enactment are so inconsistent or repug¬ 
nant to those of the earlier that the two cannot 
stand together. The right to have a partnershipi 
registered under the Act is a special statutory rigmi 
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conferred by S. 26-A, introduced in 1930 and this 
can be availed of only on strict compliance with 
the provisions of that section and the rules autho¬ 
rised to be made thereunder. The Powers-of-At- 
tomey Act was a general enactment passed in 1882. 
In an apparent conflict between general and special 
legislation, the rule of construction to be adopted 
is that the special enactment overrides the general 
enactment in those particular cases to which the 
a special enactment applies. The earlier general legis- 
> lation is indirectly derogated from by the later 
special legislation. In cases coming within the 
Ute latter, the special or particular provision must 
be deemed to be an exception to the general pro¬ 
vision. Section 2 of the Powers-of-Attomey Act pro¬ 
ceeds on the assumption that there is a power of 
delegation available or exercisable under' the exist¬ 
ing law and provides that the donee of a power 
might act for and in the name of the principal. It 
does not empower an agency to be created or em¬ 
ployed in every case. For instance, fiduciary duties 
cannot be delegated in spite of S. 2 of the Powers- 
of-Attomey Act. Statutory duties cast upon public 
bodies or officers cannot be delegated unless autho¬ 
rised by the statute creating or appointing them. 
The rules of the Civil Procedure Code provide that 
an applicant for leave to sue or appeal in ‘forma 
pauperis’ must present his application in person 
unlike other litigants paying court-fee who can 
present their plaints and appeals through dulv 
empowered advocates. Many other rules of the 
Civil Procedure Code empower the Court to re¬ 
quire toe personal appearance of a suitor. To this 
extent they override the Powers-of-Attomey Act 
and the Act is displaced ‘pro tanto’ by rules made 
by toe Rule Committee empowered under S. 122, 
Civil Procedure Code. S. 26-A of the Act read with 
Rules 2 and <5 prohibits delegation of the authority 
of a partner in the matter of applying for registra¬ 
tion of the Ann and thereby securing the privileges 
conferred by the Income-tax Act. 

(27) It is true that toe Central Board of Revenue 
cannot, under the guise of its rule-making power, 
abrogate a special enactment like the Limitation 
Act, or the Transfer of Property Act, or the Stamp 
Act. That is because no section of the Income-tax 
Act authorises the Board to frame rules affecting 
or'relating to the subjects legislated upon in the 
several enactments above referred to. Rules fram¬ 
ed under the Income-tax Act must conform to the 
legislative mandate contained in that Act. S. 26-A 
( 2 ) expressly authorises the framing of rules as 
regards toe person or persons who shall be entitled 
to make an application and also as regards the 
form, particulars and the verification of the appli¬ 
cation. Rules 2 and 6 which prescribe that the 
application shall be made personally by the parties 
seeking the registration of a firm or a renewal of 
toe certificate of registration are strictly within the 
bounds of toe authority conferred by Ss. 26-A and 
59. If these rules are to be condemned as ‘ultra 
vires’ it must be shown that they are repugnant to 
toe provisions of the Income-tax Act or that they 
are clearly in excess of toe rule-making power con- 

l * err ed by toe Act. In my opinion that has not been 

*• done in toe present case. 

(28) Reference has been made to a few decisions 
touching this point. In ‘Commissioner or Agricul¬ 
tural Income-tax, West Bengal v. Keshab Chandra’ 
AIR (37) 1950 S C 265, Das, J„ speaking for the 
majority of the Supreme Court, observed that 
there were many indications in the Bengal Agri¬ 
cultural Income-tax Act, 1944, and the rules framed 
thereunder, excluding the common law rule that 

where a person authorises another to sign for him 
toe signature of the person so signing is the signa¬ 
ture of the person authorising it.” It was held in 
that case that the personal signature of the 
aasessee was required on his return of income or 


petition of appeal from an assessment under that 
Act. An examination of the decision shows that 
Rules 11, 13, 15 and 17 relating to returns, appeals 
and applications for refund were all framed unde* 
S. 57 of the Bengal Agricultural Income-tax Act. 
There was no provision either in the Act or in the 
rules specifically enjoining the personal signature 
of the assessee in returns, appeals or applications 
for refund. Nevertheless on an examination of 
the scheme of the rules, the Supreme Court held 
that the personal signature of the assessee was 
essential to their validity. I am unable to say, how¬ 
ever, whether the argument now advanced by Mr. 
Bhimasankaran was missed by the counsel and the 
learned Judges of the Supreme Court, or dismissed 
as untenable. In ‘Commissioner of Income-tax v. 
Subba Rao’, ILR (1947) Mad 167, a Bench of this 
Court overruled toe contention that Section 2 of 
the Powers-of-Attorney Act prevailed over Rule 6 of 
the Income-tax Rules in these words: 

"The section merely states the general principle 
of agency and it cannot override the specific pro¬ 
visions of a rule made under a different statute 
which required that a particular act should be 
done by a person ‘personally’, i.e., by himself.” 
In my opinion, it is implicit in this decision that 
Section 2 of the Powers-of-Attorney Act must yield 
to the rules requiring an application for registration 
of a firm or renewal of a certificate of registration, 
to be signed in person by the partners. The de¬ 
cision of toe House of Lords in ‘Paul Co. v. The 
Wheat Commision’, (1937) A C 139 turned on the 
interpretation of S. 5 (i) and (ii) of toe Wheat Act 
of 1932 empowering the Wheat Commission to make 
by-laws for the final determination by arbitration 
of disputes arising as to such matters as might be 
specified in the bylaws. Purporting to act under 
this section, the Wheat Commission made a by-law 
excluding the applicability of the Arbitration Act, 
1889, to reference to arbitration made under the Act 
and toe bylaws. The bylaw excluding the appli¬ 
cation of the Arbitration Act to the arbitration of 
disputes specified in the bylaws, was held ‘ultra 
vires’ and outside the ambit of the delegated power 
of legislation conferred on the Wheat Commission 
The House of Lords held that it was the intention 
of S. 5 (1) and (ii) of the Wheat Act to authorise 
a reference to arbitration in accordance with the 
procedure prescribed by the Arbitration Act which 
was a public general statute embodying the general 
law as to arbitrations. Lord MacMillan who de¬ 
livered the leading Judgment held that the bylaw 
transgressed the legislative mandate and was there¬ 
fore ‘ultra vires.’ He observed: 

"The Arbitration Act is a statute of general appli¬ 
cation and it confers a valuable and important 
right of resort to the Courts of law. To exclude 
its operation from an arbitration is to deprive 
the parties to toe arbitration of toe rights which 
toe Act confers. When a public general statute 
provides for the reference of disputes to arbitra¬ 
tion it is to be presumed that it intends them 
to be referred to arbitration in accordance with 
the general law as to arbitrations, with all the 
attendant rights which the general law confers. 

I do not think that when Parliament enacts by 
one statute that disputes under It are to be re¬ 
ferred to arbitration it can be presumed to have 
empowered by implication the abrogation of an- 

W m ch 11 has enacted the con- 
?^. ct . of . arbitrations. Rather the contrary, if 
this is intended, express words to that effect are 
in my opinion essential, and there are here no 
such express words." c 

(29) I consider that the Legislature in enarhm. 
Se f i t * on 26-A conferred a special right to get a firm 
registered subject to such conditions and limita¬ 
tions. as were contemplated by that Section an?left 
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to be provided for by rules framed by the Central 
Board of Revenue under the powers expressly con¬ 
ferred. 

(30) I am. therefore, of opinion that Rules 2 and 
6 preclude an authorised agent of a partner from 
signing an application on his behalf for the regis¬ 
tration of a tirm or for the renewal of a certificate 
of registration and that these rules are 'intra vires' 
the rule-making authority. i would, therefore, 
answer the question referred to us in R. C No 31 
of 1950 in the affirmative and the first of the 
questions referred to us in R. C. No. 32 of 1948 in 
the affirmative and the second of the questions in 
the negative. As the questions are answered in 
both cases against the assessee and in favour of 
the Commissioner of Income-tax. the former shall 
pay the latter a sum of Rs. 250 as costs one set 
for both the cases. 

C.R.K., R.G.D. Answers accordingly. 


am v. Offl. Liquidator A. I. R. 

(d) Companies Act (1913), S. 109 (1), (e). 
( P — btock-in-tradc — Floating charge — Regis¬ 
tration. 

What Clause (e) contemplates is that where there 
is a mortgage or a charge on the stock-in-trade of 
a company, which is moveable property of the com¬ 
pany, sucn mortgage or charge requires registration 
but what is exempted from registration is a pledge 
of moveable property of the company other than 
the stock-in-trade. A floating charge would neces¬ 
sarily require registration under S. 109 (1). AIR 
136) 1949 Bom 262. dissent. (Para 28) 

Anno: Companies Act, S. 109, N. 5. 

<e) Companies Act (1913), S. 109 (1), (e) — Stock- 
in-lrade — Meaning of — Company incorporated 
for mining purposes and doing mining business — 
Mineral ore would come within meaning of term 
"Stock-in-trade.'’ (Para 28) 

Anno:- Companies Act, S. 109, N. 5. 
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Rajah of Vizianagaram, Appellant v. The Official 
Liquidator. Vizianagaram Mining Company, Limited, 
Vizagapatam, Rcsjxmdent. 

A. A. O. Nos. 80 of 1948 and 249 to 252 of 1949 and 
103 of 1950. D, - 9-2-1951. 

(a) Companies Act (1913), Ss. 228. 271 (3) — 
Winding up under Part IX — Right of foreign 
creditors to prove their debts. 

In cases where a foreign company is carrying on 
business in India, though its principal place of in¬ 
corporation is elsewhere, there is only one legal en¬ 
tity and no separate company as such and the 
creditors all over the world oj such a company arc 
creditors in so far as it carries on business in India. 
No distinction can be made in the matter of the 
distribution of assets between a creditor resident in 
the place where the winding up is going on and a 
creditor resident aoroad. It cannot be said that 
equal treatment can be meted out only if the com¬ 
pany is wound up in the place where it has its 
principal seat and not where an ancillary liquida¬ 
tion is being conducted as under Part IX of the 
Companies Act. Thus even where there is a land¬ 
ing up under Part IX of the Companies Act, the 
liquidator appointed has to find out the entire body 
of creditors wherever they may be resident and the 
foreign creditors are to be alloiced to prove their 
claims in the winding up proceedings in India, as all 
the creditors of the company have to be recognised 
as being entitled to be paid out of its assets, the 
location or the place where the debts were incurred 
cannot be considered as a prime factor. The situs 
of the debt becomes important only with regard to 
administration and succession. 'Case law discus¬ 
sed. (Paras 8. 15, 21, 22. 23) 

.Anno: Companies Act, S. 228, N. 1. S. 271, N. 1. 

(b) Limitation Act (1908), S. 19 — "Before the 
eipiry of the period prescribed." 

If a claim is barred the fact that there was an 
acknowledgment of liability later on ivill not re¬ 
suscitate a barred claim because under the law an 
acknowledgment can be only of a subsisting liabi¬ 
lity. (Para 25) 

Anno: Lim. Act. S. ID, N. 12. 

(c) Civil P. C. (1908), S. 34 — Liability to pay in¬ 
terest. 

Debtor in India though willing not being able 
to pay amount to creditor, latter being in enemy 
occupied country — Debtor cannot be mulcted with 
liability of Interest running against him. (Para 26) 

Anno : C. P. C., S. 34, N- 6, 7. 


if) Companies Act (1913), S. 230 — Building 
leased out oy creditor to Company where liquidator 
functions — Liquidator must pay rent of ouilding 
to landlord — Creditor till possession is surrendered 
cannot refuse to pay rent after date of wind¬ 
ing up order. (Para 31) 

Anno: Companies Act S. 230, N. 1. 

(g) Limitation Act (1908), S. 19 — Debt due to 
certain creditor included in the item relating to 
sundry creditors as contained in the balance-sheet 
of the Company — Balance sheet contains an ack¬ 
nowledgment to the particular creditor. (1949) 2 
KBD 700, Rcl. on. (Para 33) 

Anno: Lim. Act S. 19, N. 18. 

y. K. Thiruvenkatachari, P. Rama Rcddi and V. 
Vcnkatarama Reddi, for Appellant; Tlic Govt. 
Pleader, E. Venkatesam, E. L. Bhagiratha Rao, King 
and Partridge and C. V. Dhikshitalu, for Respon¬ 
dent. 


Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

( 06) 33 Cal 1047 : (33 Ind App 165 PC) (Pr 331 
C42) 1942-2 Mad L J 256: (AIR (29) 1942 P C 6) 

(Pr 24 > 

C49) AIR (36) 1949 All 778: (ILR (1950) All 590) 

(Pr 20) 

C37) AIR (24) 1937 Bom 15: (167 Ind Cas 85) 

(Pr 24) 

(‘49) AIR (36) 1949 Bom 262: (51 Bom L R 271) 

(Pr 28) 

C80) 5 Cal 888 (Pr 24) 

('33) 56 Mad 490: (AIR (20) 1933 Mad 418 FB) 

(Pr 25) 

('38) Appln No 1847 in O P No 158/1938 (Mad) 

(Prs 24. 52) 

( 39) Appln No 1897 of 1939 (Mad) (Pr 52) 

C39) AIR (26) 1939 Mad 318: (183 Ind Cas 353) 

(Prs 20, 53) 

C51) AIR (38) 1951 Simla 145: (52 Pun L R 349) 

(Pr 20) 

(1880) 5 A C 161: (49 L J Bk 33) 

(1898) AC 349: (67 L J P C 10) 

(1899) A C 431 

(1912) A C 212: (81 L J P C 140) 

(1927) A C 95: (95 L J K B 1015) 

(1932) 1932 A C 238 
il936) A C 405: (105 L J Ch 174) 

(1946) 1946 A C 527 
(1943) 1 All E R 480 
(1947) 2 All E R 104 
(1950) 2 All E R 920 
(1893) 3 Ch 385: (62 L J Ch 825) 

(1924) 2 Ch 101: (93 L J Ch 449) 

(1932) 2 Ch 196: 148 T L R 525) 

(1934) 1 Ch 720: (103 L J Ch 336) 


(Prs 19, 59) 
(Prs 13, 20, 47) 
(Prs 16, 56) 
(Pr 23) 
(Pr 22) 
(Pr 23) 
(Prs 14. 50) 
(Pr 23) 
(Pr 51) 
(Pr 22) 
(Prs 14, 52) 
(Prs 13, 14, 45) 
(Pr 23) 
(Prs 14, 48) 
(Prs 22, 23) 
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(1937) 1 Ch 513: (106 L J Ch 279) (Pr 22) 
(1872) 7 Ch A 490: (41 L JBk 46) (Prs 19, 59) 
(1883 ) 28 Ch D 175: (54 L J Ch 297) (Pr 19) 

(1884 ) 27 Ch D 225: (51 L T 111) (Prs 11, 44) 
(1886) 33 Ch D 174: (55 L J Ch 670) (Prs 12,13, 44) 
(1918) 1 K B 459: (87 L J K B 628) (Pr 19) 
(1938) 2 K B 176: (107 L J K B 681) (Pr 22) 
(1949 ) 2 K B 700: (1949-2 All E R 198) (Prs 25, 33) 
(1923 ) 92 L J Ch 349: (1923 B & CR 28) 

(Prs 19, 59) 

H (1890 ) 61 L T 716 (Prs 13, 46) 

(1893 ) 68 L T 728: (62 L J Ch 561) (Prs 13, 46) 
(1850 ) 2 Mac & G 169: (42 E R 65) (Pr 11) 

GOVINDA MENON, J.: All these appeals arise 
out of the winding up proceedings of the Vizianaga¬ 
ram Mining Company, Limited, which had been in¬ 
corporated and registered under the Companies Act 
then in force in England on 8-12-1894. The main 
location of its business was in the Vizagapatam 
District of the then Presidency of Madras, where 
various minerals were mined by the Company. Its 
principal place of business for the address to be 
given under Section 277 of the Companies Act was 
Kodur. In that company, the Rajah of Vizianaga¬ 
ram was a share-holder and he had also leased out 
to the company the lands on which the mining was 
going on under three separate leases. While matters 
were in this state, O. P. No. 25 of 1946 was filed on 
the Original Side of this Court by the Rajah on 
29-1-1946, for winding up the company, which was 
ordered on 6-3-1946. Thereafter, further proceed¬ 
ings relating to the winding up were transferred 
to the District Court of Vizagapatam and the peti¬ 
tions out of which the above appeals have arisen 
were taken in the said District Court. On 11-7-1950, 
in Application No. 732 of 1950, the proceedings have 
been re-transferred to the Original Side of this 
Court and we are informed that the Official Re¬ 
ceiver, Madras is now in charge of the liquidation 
proceedings. C.M.A. No. 80 of 1948 and C.M.A. No. 
251 of 1949 go together, and the other appeals viz., 
C.M.As. 249, 250 and 252 of 1949 can also be con¬ 
sidered together. 

(2) We will first of all consider the main appeal, 
viz., C.M.A. No. 249 of 1949. This arises out of 
I.A. 135 of 1948, in which the petitioner, the Rajah 
of Vizianagaram, was the third creditor and the 
respondents 2 to 9 were the foreign creditors. The 
Rajah of Vizianagaram applied to the lower Court 
for an order that the proof of the foreign creditors 
be expunged and that their names be deleted from 
the certificate of the Official Receiver filed under 
Rule 90 of the Indian Companies Rules. The 
learned District Judge, on a consideration of Section 
271 of the Indian Companies Act as well as the 
arguments addressed to him, came to the conclu¬ 
sion that the foreign creditors are entitled to prove 
their claims in liquidation proceedings under Part 
IX of the Indian Companies Act and therefore 
dismissed the application. C.M.A. No. 249 of 1949 
is by the Rajah of Vizianagaram against the order 
dismissing I.A. No. 135 of 1948. 

(3) C.M.A. No. 250 of 1949 arises out of an appli¬ 
cation by one of the foreign creditors, viz., S. A. 
Belgi Menare Et. Commerceale filed under Section 
183 (5) of the Act and Rule 85 of the rules framed 
thereunder, praying that the order of the Official 
Liquidator rejecting their claim be set aside and 
the claim be allowed in full. After setting aside 
the order of the Official Liquidator the learned 
District Judge allowed the claim of this creditor 
“ extent of the principal loan subsisting, viz., 

„- The R^h of Vizianagaram appeals in 
O.M.A. 250 of 1949, against the allowance by the 
District Judge of this claim. 

F M £- 252 of 1949 arises out of I.A. No. 124 of 
1848 in which the petitioner was one Arthur Stanley 
Lindley, who applied under Section 183 (5) of the 


Indian Companies Act against the order of the 
Official Liquidator rejecting his claim for a sum of 
£746-1-2 on the ground that it was time-barred. 
The learned District Judge found that the sum of 
£746-1-2 was included in the sum of £4,897-7-7 men¬ 
tioned in the balance sheet Ex. P-1, and that the 
sum was admitted in the affidavit submitted by 
Mr. John Hawkins in support of the application. 
He, therefore, held that there was no bar of limi¬ 
tation. The Rajah of Vizianagaram appeals against 
this order by C.M.A. 252 of 1949. 

(5) C.M.A. 80 of 1948 arises out of I.A. No. 225 
of 1946 by which the Rajah of Vizianagaram applied 
for an order of delivery of certain lease-hold pro¬ 
perties; for the sale of certain machinery, etc., and 
for permission to levy distraint. The learned 
District Judge found that the Rajah as the lessor, 
was entitled to re-enter, that is to say the Official 
Liquidator should not sell any lease-hold right as 
being as asset of the company; but that the actual 
re-entry will be postponed for a period of 6 months 
or until further orders till the Official Liquidator 
completes the liquidation. It was also held that 
the Rajah was entitled to enforce the right of 
pre-emption, but only with regard to particular 
things comprised in the clauses in particular leases 
for which a Commissioner was appointed. Against 
the disallowance of the distraint in respect of rents, 
C.M.A. 80 of 1948 has been preferred. 

(6) C.M.A. 251 of 1949 is against the order in I.A. 
No. 136 of 1948 which was an application by the 
Rajah under Section 183 (5) of the Act and Rule 
85 of the rules framed thereunder praying that the 
Court may vary an order of the Official Liquidator 
dated 13-4-1948, by adding back to the proof 
of the applicant as creditor the sums disallowed 
by the Official Liquidator. The learned District 
Judge modified the order of the Official Liquidator 
by allowing a further sum of Rs. 2,189-6-5, but in 
other respects the order of the Offiical Liquidator 
was confirmed; but permission was granted to the 
Rajah to file a suit for a declaration that the acts of 
the Court of Wards in allowing remissions to the 
Vizianagaram Mining Company, will not bind him. 
and if he succeeds in that suit, to prove his claim 
for those amounts. 

(7) C.M.A. 103 of 1950 is connected with C.M.A. 
250 of 1949 and is against the disallowance by the 
District Judge in I.A. No. 126 of 1948 of a sum of 
£3,358/- claimed by S. A. Belgi Miniere Et. Commer¬ 
ceale as interest on £ 9,500/- allowed by the District 
Judge as due to them. In this appeal, a further 
question is also raised as to whether the creditor 
is entitled to a charge on the mineral ore quarried 
by the company for the sum of £9,500 due as 
principal and £3,358/- due as interest. The learned 
District Judge as mentioned already, has found that 
the creditor is entitled only to the extent of the 
principa 1 loan subsisting viz., £9,500 without any 

kind of charge and disallowed the amount claimed 
as interest. 

(8) It will be useful to set out the amounts due to 
the various creditors. We are informed that the 

135 °l 1948 ’ V S National 
Bank of India, Limited., London, creditor No 4 

^ * SU , m of ^-1.02.146-8-0; creditor No. 5, S.‘A 

nf Iq Et, « 9° mmerceale clalm a principal 

of ^ °l ^J 358 ' makln 8 a total 

of £12,858, but the amount allowed was only the 

principal loan of £9,500 which when converted into 

i n c d ? oc would be equivalent to 

Si nM&Q 6 'i 0 1; fourth res P° nd ent in C.M.A. 
nf 9 A-S. Lindley, represented by the power- 

of-attoraey-holder, Mr. a M. Small, Madras who 

Na 8 Clalms a sum of £746-1-2 which in 
Indian Currency comes to Rs. 9,947-7-1. The fifth 

SW*® 1 * E TS aM > cla > a 

Rs. 2,266-10-1. The sixth respondent, R. h. Dunn 
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ci editor No. 11, claims a sum of Rs. 2,833-5-0- and 
tne seventh respondent Gie Beige des Mines 
Minerals and Mutax, represented by J. S. Williams 
Nagpur, claims Rs. 16,284/-. On* the whole the 
total amounts claimed by the foreign creditors come 
to Rs. 2,60,142 -, and odd. The general question of 
lav/ common to all the appeals is whether the 
foreign creditors are to be allowed to prove their 
claims in the winding up proceedings in India. 

(9) This question that has been very elaborately 
discussed is bereft of direct authority and the 
learned counsel for the appellants desires the Court 
to pronounce a verdict on that point by consider¬ 
ing the principles deducible f^om various decisions, 
English and Indian cited before us. Before dis¬ 
cussing the various authorities quoted, it would be 
useful to refer to the statutory provisions dealing 
with the winding up of an unregistered company. 
Section 2 (1) Clause (2) of the Indian Companies 
Act defines a ••company'* as a company formed and 
registered under the Act or an existing company, 
and an ‘’existing company” is defined in Clause (7) 
as a company formed and registered under the 
Indian Companies Act 1866, or under anv Act or 
Acts repealed thereby, or under the Indian Com¬ 
panies Act, 1882. The winding up of such a com¬ 
pany is governed by the provisions of Part V of 
the Act containing Sections 155 to 247; and Part IX 
which contains Sections 270 to 276 refers to the 
winding up of unregistered companies, which ex¬ 
pression, according to Section 270, shall not include 
a railway company incorporated by Act of Parlia¬ 
ment or by an Indian Law, nor a company regis¬ 
tered under the Indian Companies Act, 1866, or 
under any Act repealed therebv, or under the 
Indian Companies Act of 1882, or under this Act. 
but shall include any partnership, association or 
company consisting of more than seven members. 
It is in accordance with the provisions contained 
In Part IX that the company under consideration 
has been ordered to be wound up. Section 271 is 
important, because that deals with the winding 
up of unregistered companies and it says that the 
provisions of the Act relating to winding up of 
companies (Part V Sections 155 to 247) shall apply 
to the winding up of an unregistered company, 
with the exceptions and additions referred to in 
that section. Section 271 (3) has particular refer¬ 
ence to the present proceedings, because it says 
that where a company incorporated outside the 
Indian Union, which has been carrying on business 
in India, ceases to carry on business in India, it 
may be w r ound up as an unregistered company 
under Part IX. notwithstanding that it has been 
dissolved or otherwise ceased to exist as a company 
under or by virtue of the laws of the company 
under which it was incorporated. Unlike the 
general law in winding up proceedings, by which 
during the course of winding up the property of 
the company does not become vested in the Official 
Liquidator so far as unregistered companies are 
concerned, by Section 275 the Court has power to 
vest the properties of the company in the Official 
Liquidator by his official name. This is analogous 
to bankruptcy proceedings where the property of 
the insolvent becomes vested in the Official Receiver 
or the Official Assignee as the case may be. The 
contentions put forward by Mr. V. K. Tiruvenkata- 
chari supported by a wealth or legal learning is 
in its enunciation, not complex. But the decision 
is a difficult one. According to him. the winding 
up proceedings of an unregistered company in 
India are proceedings of an independent character 
by which the unregistered company is treated as 
a separate entity for the purpose of winding up and 
therefore any foreign creditor of the company has 
no right to prove his claim in a winding up in 
India. The various steps in the argument can be 
briefly detailed as follows: 


< 1) A true and proper construction of Sections 270 
to 276 coupled with the provisions regarding 
ordinary winding up would show that an un¬ 
registered company is for the purpose of an 
Indian winding up, a separate concern; 

12 1 In the winding up of such a company it is 
not within the powers of the Court or the 
liquidator, to get at the assets which are out- 
siae the Court’s jurisdiction, and it is not 
possible to settle the contributories also 
among persons who are not subject to the * 
Courts jurisdiction; 

(3) Such being the case, the winding up here is 
not as ancillary proceeding to the winding 
up, if there be any, in the country in which 
the company is registered, and therefore, if 
the winding up here is an independent pro¬ 
ceeding, the creditors of the company who 
are resident outside India, cannot be recog¬ 
nised as creditors entitled to receive from 
the assets of the company. 

(10) On the other hand, Mr. Rajah Iyer for some 
of the foreign creditors stresses the fact that even 
in the case of a foreign company doing business in 
India, there is only one Company and not as many 
companies as there are places in which it carries 
on business, because the company is a single legal 
entity carrying on business in a number of branches. 

If that argument is accepted, then Mr. Rajah Ayyar 
says in finding out the creditors of such a company, 
the question of the domicile of the creditors is irre¬ 
levant. It is open to find out who the creditors of 
that single company are. In the case of an ordinary 
creditor, the monies due to him can be realised 
from the assets of the company, wherever they may 
be, but the question in what way the creditor can 
realise it depends upon the law of the country ' 
where the assets are situated. If that were so, 
though the company is registered in England and 

is carrying on business in India, by the application 
of Part IX of the Companies Act, when it is wound 
up, it is open to the creditors resident outside 
India, to prove, in such liquidation proceedings, 
what is due to them. But it is pointed out by the 
learned Counsel for the appellant the Rajah that 
in the present case there are no liquidation proceed¬ 
ings in the place where the company is registered 
and therefore a foreign creditor can get his debts 
proved in India and realise the dividends here, 
whereas at the same time he is able to file a suit for 
the entire amount in England and get a decree 
against the Company’s assets there for the whole 
amount. The short answer to this question, accord¬ 
ing to the respondents’ learned Counsel, is that if 
it is one and the same company and a creditor 
has received part of his dues by liquidation pro¬ 
ceedings of an unregistered company in one place, 
he can only sue for the balance amount due to 
him after crediting what he has received in such 
liquidation proceedings. Likewise, it is conceded 
by the learned Counsel for the respondents that it 
is open to an Indian creditor, after realising a part 
of his dues in liquidation proceedings in India, to 
proceed against the company, for the balance sum, 
if there are no liquidation proceedings, by suing „ 
for the balance amount according to the law of 
the country. 

(11) It therefore becomes necessary to decide 
whether the winding up of an unregistered com¬ 
pany which has its place of registration in a foreign 
country is a proceeding relating to an independent 
entity in which only the creditors, who are subject 
to tlie Jurisdiction of the Courts in India, can prove 
their claim. In the treatise on Foreign Companies 
and other Corporations by E. Hilton Young, the 
learned author observes at page 182 that the law 
of the country in which a company is domestic 
determines the constitution of a foreign corporation. 
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the legal relations of its members ‘inter se’ and to¬ 
wards the corporation, and their liabilities towards 
third parties. This statement is mainly based upon 
the decision in ‘Ex parte Turner; (1850) 2 Mac & 
G 169:42 E R 65. In all common law countries, 
such as England and America, a Corporation lives 
under the law under which it has been created or 
•'incorporated" the law from which it "derives its 
existence." In most civil law countries, the personal 
law of a private law corporation is that of the state 
in which it has its centre or "domicil", see The 
Conflict of Laws, a comparative study by Rabel, 
Volume 2, pages 31 and 33. Are we therefore con¬ 
strained to hold that on this principle the foreign 
creditors of the unregistered company which is 
being liquidated in India are to be denied the right 
to prove their debts in Indian Courts? For the 
contention that even if the company is being 
wound up in the place of its origin when there is 
a winding up in India under Part IX of the Act, 
the proceedings here cannot be called ancillary to 
the winding up in the place of origin, Mr. Tiruven- 
katachariar has delved deep in the historical origin 
of such winding up proceedings and relies upon the 
dicta contained in various English cases to sub¬ 
stantiate'his argument that the foreign creditors 
cannot prove their claim here. ‘In Re Matheson’ 
(1884) 27 Ch D 225’, was a case where a company 
registered in New Zealand and having its principal 
place of business there, but having a branch office, 
agent, assets, and liabilities in England, was being 
wound up in New Zealand and the question arose 
whether the English Courts can make a winding 
up order. Kay, J„ was. of opinion that the English 
Court had the power and in doing so he expressed 
the opinion that the English Courts, upon principles 
of International comity, would no doubt have great 
i regard to the winding up order in New Zealand 
■ and would be influenced thereby. But the mere 
existence of a winding up order made by a foreign 
Court did not take away the right of the Courts 
in England to make a winding up order, though it 
would no doubt exercise an influence upon the 
English Courts in making the order. 

(12) North, J., in ‘In Re Commercial Bank of 
South Australia’, (1886) 33 Ch D 174 at p. 178’, had 
to consider the case of a company which was regis¬ 
tered in Australia and being wound up there. Since 
it was carrying on business in England also, the 
question arose whether it could be wound up in 
England and the learned Judge observed thus: 

‘‘I think, therefore, that the English creditors are 
entitled to have a winding up order made by this 
Court. I do not think it would be right to insert 
any special directions in the order; this is not 
the proper time for giving such directions. But 
I will say this, that I think the winding up here 
will be ancillary to a winding up in Australia, 
and if I have control of the proceeding here, I 
will take care that there shall be no conflict 
between the two Courts, and I shall have regard 
to the interests of all the creditors and all the 
contributories, and shall endeavour to keep down 
the expenses of the winding up so far as is 
l Possible. I think it clear that there is jurisdiction 
to make a winding up order.” 

(13) Observations of Kay, J., in ‘North Australia 
Territory Co. v. Goldsbrough Mort, & Co., Ltd.’, 
(1890) 61 L T 716 at p. 717, have been very much 
sought in aid by the learned Counsel for the appel¬ 
lants. At page 717 of the report Kay, j., states: 

"In Australia an order has been made for a com¬ 
pulsory winding up. According to our law ruch 
an order might be done, but In the case of an 
Australian Company it would be confined to the 
property existing in this country, and would only 
be by way of assisting a winding up which either 
was going on or was contemplated in Australia 


It would be only to protect the property in this 
country, and the creditors in this country. That 
would be the only purpose of such an order." 

In ‘Re Federal Bank of Australia, Limited, (1893) 
68 L T 728’, the judgment of William, J., in the 
Court of First Instance, following the observations 
of North, J., in ‘In Re Commercial Bank of South 
Australia, (1886) 33 Ch D 174’, contains similar 
observations. What should be the proper proce¬ 
dure when a company is being liquidated in more 
than one place, viz., at the place of its origin and 
its branches outside, has been laid down by Vaug¬ 
han Williams, J., in ‘In re English Scottish and Aus- 
tralian Chartered Bank, (1893) 3 ChD385 at p.394.’ 
At page 394 the learned Judge says that where there 
is a liquidation of one concern the general principle 
is, ascertain what is the domicil of the company 
in liquidation; let the Court of the country of 
domicil, act as the principal Court to govern the 
liquidation; and let the other Courts act as an¬ 
cillary, as far as they can, to the principal liquida¬ 
tion. He further expressed the opinion that the 
Court dealing with the principal liquidation is 
bound to make provision for creditors in all parts 
of the world coming in and being heard if they 
think fit. Since the learned Judge held that the 
Court dealing with the principal liquidation should 
make provision for creditors in all parts of the 
world, are we to take it that the Courts where 
ancillary proceedings are going on are not justified 
in making provision for the entire body of creditors 
of the Company but only for such of the creditors 
as are within the jurisdiction of the Court cori- 
ducting the ancillary liquidation? The foreign cases 
so far discussed envisage a principal liquidation and 
ancillary proceedings. But they do not give any 
definite guidance as to what the powers and duties 
of a Court conducting ancillary liquidation proceed¬ 
ings are. By the time we come to the case in ‘New 
Zealand Loan and Mercantile Agency Co. v. Morri¬ 
son’, (1898) A C 349. It looks as if, according to 
the learned Counsel for the appellants there was 
a change in the approach to the question, as may 
be seen from the observations of Lord Davey that 
a scheme of arrangement sanctioned by an English 
Court with regard to a Joint Stock Company which 
is being liquidated in England but which has 
branches in the colonies cannot be pleaded by the 
company in a colonial Court as a defence to an 
action by a non-assenting creditor for the full 
amount of the claim. For the elucidation of the 
present point it is difficult to find any helpful ob¬ 
servation in the judgment. But the difference be¬ 
tween bankruptcy proceedings and winding up pro- 
ceedings is stressed by the Hon’ble Lord when he 
states that in cases of bankruptcy the whole pro¬ 
perty of the bankrupt is taken out of him whilst 
case of winding up the property remains 
vested in title and in fact in the company, subject 
ordy to its being administered for the purposes of 

Courts ndmS UP Under the direction of the English 

G4) We have next to consider the Judgment or 
Maugham, J., in ‘In re Vocation (Foreign) Limited 
(1932) 2 Ch 196’ as well as the speech ofLordAtWn 
in Russian and English Bank v. Baring Brothers & 
Co , (No. 3) (1936) A C 405, on both of which the 
learned Counsel for the appellants placed much 

MnH?htm A T ter t C ? 1 lf lder i Dg the earlier authorities, 
Maugham, J., stated as follows at page 206: 

‘ISSlL 14 ™ l 2L be re “ e “bered that there may be 
orders made in the foreign country 

0 c ?? s carrle d on business and 

presses assets. The view of this Court is that the 

UP Sh . 0uld be the Principal 
donflcll of the Corporation, and that any other 
winding up order should be anctffixTto tX 
principal winding up....The effect of one winding 
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up being ancillary to the principal winding up 
has not, I think, been much considered in our 
Courts. This Court no doubt holds that in the 
winding up here all creditors, wnether British or 
foreign, who can prove their debts have equal 
rights; but it would seem that foreign Courts do 

not always take the same view.If there 

are two winding up orders, one here and one 
abroad, it would seem to be impossible to contend 
that a foreign creditor is not to be allowed to 
prove liis debt abroad, and, if the ‘lex fori* per¬ 
mits it, to bring an action abroad." 

It is doubtful whether the following observations of 
Lord Atkin at page 428 really mean that foreign 
creditors cannot prove their debts in liquidation 
proceedings in an English Court: 

"But if the corporation does trade here, acquires 
assets here and incurs debts here, we shall not 
accept its dissolution abroad without a stipulation 
that if desirable it may be wound up here so that 
its assets here shall be distributed amongst its 
• creditors (I do not stay to consider whether its 
English creditors or creditors generally) and for 
the purpose of the winding up it shall be deemed 
not to have been dissolved; for that event would 
defeat our municipal provisions for winding up a 
corporation." 

Some of the learned Law Lords especially Lord 
Russel of Killowen and Lord Maugham did not see 
eye to eye with Lord Atkin in most of the conclu¬ 
sions arrived at by him. In this state of conflicting 
views expressed by the House of Lords, however 
much one might have respected the great eminence 
of Lord Atkin, this Court cannot follow preferen¬ 
tially his observations, which are far from being un¬ 
animously accepted by the other Law Lords. One 
finds it difficult to construe the reasoning of Wynn- 
Parry, J., in *Re Suidair International Airways Ltd., 
(1950) 2 All E R 920, at p. 924, relying upon the 
dictum of Vaughan Williams, J., in ‘In re English, 
Scottish and Australian Chartered Bank (1883) 3 
Ch 385’, as tending to take a view that in ancillary 
liquidation proceedings, a foreign creditor cannot 
prove his debt. If at all, the learned Judge’s ob¬ 
servations can be understood as justifying the view 
that foreign creditors will have the right to prove 
their debts. 

(15) I have already referred to the contention 
advanced on behalf of the respondent that in cases 
where a foreign company is carrying on business 
in India, though its principal place of incorporation 
is elsewhere, there is only one legal entity and no 
separate company as such and if there is only 
one company, the creditors all over the world of 
such a company are creditors in so far as it carries 
on business in India and the position of an ordinary 
creditor is that he can realise the amount due from 
out of the assets of the company wherever they may 
be, and whether the creditor can realise his debt de¬ 
pends upon the law of the country where the assets 
are, i.e^ the principle of 'lex fori’ determines the 
method of such realisation. 

(16) That a foreign company which does busi¬ 
ness in England in such a w^y as to be resident 
there may be sued there and a writ may be served 
on its officer there is clear from the decision of 
the House of Lords in 'La Compagnie Generale 
Trans-Atlantique v. Thomas Law & Co.’, (1899) AC 
431 and Indian Law as formulated in Section 20 
of the Code of Civil Procedure contemplates such 
a suit. See also Clause 12 of the Letters Patent 
of the High Court. If a foreign creditor can file 
a suit for the realisation of the amounts due to 
him, is there anything which prevents him from 
applying for liquidation of a foreign company 
which carries on business in India? In that respect 
wc have to consider Sections 162 and 163 and 166 
of the Indian Companies Act read with Section 271. 


Moreover, Sections 169 and 171 of the Act restrain 
the further proceedings in any suit, or the filing 
of a suit, when there are liquidation proceedings, 
and therefore if a creditor is prevented from filing 
a suit, it is contended that in liquidation proceed¬ 
ings, by the combined application of Sections 169 
and 171, he is unable to apply for the payment of 
the dividends in such proceedings. The further 
question as to whether a foreign creditor can be 
deemed to be a creditor within the meaning of the 
Companies Act can be determined by a reference 
to various provisions of the Act. Our attention 
was invited to very many provisions of the Com¬ 
panies Act. Ss. 58, 59. 60 and 64, 153, 163, 166, 167, 
169, 171, 173 and 174 as well as to Section 177-A on¬ 
wards. The fasciculus of sections beginning with 
Section 221 may also be referred to. Section 228 
mentions all the debts and does not exclude a 
creditor resident in a foreign country and Section 
271 expressly states that all the provisions in Part 
V shall apply with the exceptions and additions 
contained in Part IX. One has necessarily to say 
that if under Part V a foreign creditor can come in 
and apply for payment of this debt, then there is 
nothing to prevent the application of the same 
law even with respect to winding up proceedings 
under Part IX. 


(17) The entire discussion so far has proceeded 
upon the likeness and similarity between the pro¬ 
visions of the English law as well as those of the 
Companies Act and both the learned Counsel have 
conceded that if under the English law it is possi¬ 
ble for a foreign creditor to claim payment when a 
foreign company is wound up in England under the 
provisions of the English Companies Act, then in 
India also it is possible. That is why we have taken 
pains to discuss at some length the various decisions 
of the English Courts as well as the observations 
contained therein. 

(18) Now let us see how the text-book writers 
in England as well as in India have dealt with the 
question. In Palmer’s Company Law, nineteenth 
edition, at page 379, in dealing with the question as 
to who is a creditor, the learned author does not 
discriminate between an English creditor and a 
foreign creditor. At pages 379 and 380 the various 
categories of persons who can claim to be creditors 
have been enumerated and there is no discussion 
there that a creditor resident in a foreign country 
is excluded from consideration. We may also refer 
to Indian authors such as Ghosh and Venkoba Rao, 
who also have discussed this question. At pages 353 
and 359 of Indian Company Law by Ghosh and at 
pages 604 and 605 of Indian Companies Act by Ven¬ 
koba Rao, the question is discussed and nowhere 
has any of the learned authors attempted, or even 
suggested, the discrimination of foreign creditors 
with regard to the winding up of a company under 
Part IX. Text book writers on international law 
such a Cheshire and Dicey have also expressed the 
opinion from which one can gather the impression 
that foreign creditors are not excluded. 


19) By wav of analogy, it will be useful to refei 
the position in case of bankruptcy. Where an 
ividual is declared bankrupt and his assets vest 
the Official Receiver or Official Assignee, is it 
n to a creditor in a foreign country to prove 
claims in the insolvency proceedings either m 
?land or in India? In this connection, it ma> 
helpful to refer to a few passages both ln Pnvaie 
emational Law by Cheshire third edition and 
:ey’s Conflict of Laws, sixth edition at pages 63- 
1 647 in the former and at pp. 330, 331. and Soo¬ 
the latter. That a foreigner Is entitled to PJ0\e 
an English and an Indian Banta^pt^y eyen 
nigh the debt which he claims is contrac ec 
©ad, is clear from the above citations. That a. 
eign creditor will be allowed to prove his c.aim 
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In bankruptcy in England with regard to a debt 
contracted abroad with the sole restriction that he 
must bring into account the part of the assets 
which he has got hold of in a foreign country, as 
only one estate is being administered, is clear from 
Ex parte Wilson; ‘In re Douglas (1872) 7 Ch A 
490 at p. 494, ‘Banco De Portugal v. Waddell’, (1880) 
b A C 161 and ‘Wiskemann In re (1923 ) 92 L J 
Ch 349. Mellish, L. J., at page 494 of (1872) 7 Ch 
A 490, observes that it is not a case where there 
i are two distinct Estates, one being administered by 
~ the law of Brazil and another administered by the 
law of England, but that it is a case in which the 
same estate is being distributed, partly in Brazil 
and partly in England, but where the Brazilian 
Law says that a certain class of creditors are to 
have a preference and where the Law of England 
says that all creditors should take equally. In 
those circumstances Mellish, L.J., was of opinion 
that there was nothing to prevent the application 
of the common rule that if a creditor comes to take 
the benefit of the English Law and proves against 
the English Estate, he cannot take advantage of 
the preference that he has received under the law 
of a foreign estate. This decision was approved 
by the House of Lords in 'Banco De Portugal v. 
Weddell', (1880) 5 A C 161. To the same effect are 
the observations of P. O. Lawrence, J., in 'In re 
Wiskemann (1923) 92 L J Ch 349. See also ‘In re 
Nelson; Ex parte Dare and Delphin, (1918) 1 KB 
459 at p. 478. If further authority on this part of 
the discussion is necessary, one may also refer to 
Halsbury's Laws of England, Hailsham Edn. Vol. 11, 
page 278, paragraph 367. It is therefore unmis¬ 
takably clear that in insolvency or bankruptcy pro¬ 
ceedings, a foreign creditor has the right to prove 
his claim in England or in India, as the case may 
, be, but the only restriction that is imposed upon 
him is that he should bring into account the assets 
realised by him in the foreign country. That the 
principle applicable is the same when the estate of 
a deceased person is being administered is also 
clear from authorities. In the administration of 
the English estate of a deceased domiciled abroad, 
foreign creditors are entitled to dividends pari passu 
with English creditors, vide. In ‘re Kloebe, 
Kannreuther v. Geiselbrecht’, (1883) 28 Ch D 175. 

(20) Section 153 of the Indian Companies Act 
deals with compositions and power to compromise 
with creditors and members during the course of 
the winding up of a company and Indian decisions 
are to the effect that in such cases it is open to the 
foreign creditors also to join in such composition. 
See the observations of Venkataramana Rao, J., in 
•In re Travancore National & Quilon Bank Ltd.', 
AIR (26) 1939 Mad 318 at p. 325 where the learn¬ 
ed Judge says that all endeavours should be made, 
as far as possible, to secure equal distribution for 
all creditors, British, Indian or foreign. See also 
‘Mohan Lai v. Chawla Bank Ltd.’, AIR (36) 1949 
All 778 and a recent judgment in ‘In re Frontier 
Bank’, AIR (38) 1951 Simla 145. We find observa¬ 
tions akin to the above view point in Buckley on 
the Companies Act, Twelfth Edition, at pages 404 

l and 407. The learned author at page 407 refers to 

v ‘New Zealand and Mercantile Agency Co. v. Morri¬ 

son', (1898) A C 349. We may also refer to various 
statements at pages 731, 736 and 738. 

(21) The preponderance of authority therefore 

is to the effect that no distinction can be made in 
the matter of the distribution of assets between a 
creditor resident in the place where the winding 
up is going on and a creditor resident abroad. But 
Mr. Tiruvenkatachariar contends that equal treat¬ 
ment can be meted out only if the company is 

wound up in the place where it has its principal 

seat and not where an ancillary liquidation, as It 
were, is being conducted as under Part IX of the 


Indian Companies Act. Having given the matter 
our earnest consideration, we find it very difficult 
to accede to the very ingenious and learned argu¬ 
ments on which Mr. Thiruvenkatachariar sought to 
rest his contention, as he himself stated that the 
point raised by him is bereft of direct authority; 
and while it does credit to his ingenuity, we feel 
constrained to hold that the argument is unaccept¬ 
able. 

(22) We are pressed with passages occurring at 
pages 333 and 334 of Dicey’s Conflict of Laws, 
sixth edition, where the learned author in R. 56 
concerning the winding up mentions that the 
winding up of a Company under the Companies 
Act of 1948 impresses the whole of the property of 
the company in the United Kingdom with a trust 
for the application, in the course of the winding 
up, for the benefit of persons interested in the 
winding up. The case of a winding up of a com¬ 
pany not registered in England, according to the 
learned author, stands on a different footing, such 
a winding up can deal only with the corporate 
character of the company in England, and it does 
not appear that in such a case in the distribu¬ 
tion of the effects, any regard can be had to matters 
affecting the company outside the United Kingdom. 
At page 294 it is also stated that the effect of the 
winding up of suen a company by the Court is 
merely to terminate its existence as a company so 
far as England is concerned. A very learned article 
at page 31 of the journal portion of (1945) 1 MLJ 
relating to Foreign Companies deserves a perusal 
with profit; but even there, in the very exhaustive 
discussion of the case law we do not find anything 
definite regarding the question now raised before 
us. Our attention was also drawn to passages in 
‘In re Russo-Asiatic Bank,’ 'In re Russian Bank 
for Foreign Trade', (1934) 1 Ch 720, at pp. 737, and 
738 as also to ‘Bank of Ethopia v. National 
Bank of Egypt and Liguori’, (1937) 1 Ch 513 and 
•Baxnco de Bilbao v. Rey', (1938) 2 KB 176. These 
authorities recognise that if there is a winding up 
of the company in the place where it is registered, 
that is in the place o'f its origin, such a winding up 
will be recognised in other parts of the world. But 
all these cannot help the elucidation of the ques¬ 
tion under consideration. The underlying principle 
in some of the other cases referred to viz. ‘Red 
Eastern Telegraph Co. Ltd.’, (1947) 2 All E R 104, 
and ‘Employers’ Liability Assurance Co. v. Sedg¬ 
wick Collins & Co.’, (1927) A C 95 is to the effect 
that it is the duty of the liquidator to ascertain 
all the creditors of the company. That being so, 
it seems to us that even where there is a winding 
up under Part IX of the Indian Companies Act, 
the liquidator appointed has to find out the entire 
body of creditors wherever they may be resident. 

(23) We have further to consider another branch 
of the argument relating to the situs of the debt. 
It is the contention of the learned counsel for the 
appellant that even if in proceedings for winding 
up under Part IX creditors resident in foreign 
countries can be recognised, still their debts should 
have some relation to the business of the company 
in India where it is being wound up. in other 
words, what he contends is that the situs of the 
debt should not be outside the Jurisdiction of the 
Indian Courts. That means that if the debt was 
incurred by the company for purposes outside 
India, such a debt cannot be recognised in the 
winding up proceedings here. Para 779 in Hals- 
bury’s Laws of England, Hailsham Edition, Vol. 4, 
dealing with the caption “where company is debtor” 
wherein occurs an observation that "the com¬ 
pany may, however, have localised Its obligation 
to the creditor by the course of Its business” and 
the cases given in the foot-note were brought to 
our notice. The arguments of the learned counsel 
in the case in ‘Russo Asiatic Bank, In re; Russian 
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Bank for Foreign Trade, In re\ (1934) 1 Ch 720, 
at pp. 729, 731, 733 to the effect that in that parti¬ 
cular case, the debt must be deemed to be in 
Russia for the reason u) the locality of the debt 
of a bank with several branches is the place where 
it is to be discharged; (ii) on the true construction 
of the documents the debt was an obligation of 
the head office; and (iii) the contract was made 
in Russia, and no negotiations were ever carried 
on through the Branch house in London, were 
sought in aid lor the contention regarding the situs 
of the debt. Though there are stray sentences 
here and there in the judgment of Eve J., regard¬ 
ing the situs of the debt, it seems to us that there 
are no explicit declarations which can be consider¬ 
ed as a guiding principle in a matter like this in 
that judgment. Other cases relied upon for this 
branch of the argument are Rex v. Lovitt’, (1912) 
A C 212 at p. 218, New T York Life Insurance Co. v. 
Public Trustee', (1924) 2 Ch 101 a well known case, 
•English Scottish and Australian Bank Ltd. v. In¬ 
land Revenue Commissioners’, 1932 AC 238 at p. 242 
and ‘British Columbia Electric Rly. Co., Ltd. v. The 
King', (1946) A C 527 at pp. 536 & 537. ‘In Rex v. 
Lovitt’, (1912) AC 212, at p. 218 their Lordships of 
the Judicial Committee were dealing with the actual 
situs of the property which consisted of simple con¬ 
tract debts, and as such could have no local situa¬ 
tion other than the residence of the debtor where 
the assets to satisfy them would presumably be. 
Their Lordships observed at page 219 that although 
branch banks are agencies of one principal firm, 
it is well settled that for certain special purposes 
of banking business they may be regarded as dis¬ 
tinct trading bodies. In the well known case in 
•New York Life Insurance Co. v. Public Trustee', 
(1924) 2 Ch 101 the construction in the Peace 
Treaty of Versailles regarding property rights and 
interest of German nationals was the point at issue 
and in the discussion Pollock M. R. observes at 
page 111: 

“Then how is the determination to be reached 
whether they are to be treated as subject to the 
present jurisdiction, so that^it may be said that 
the debt is due from the plaintiffs as being resi¬ 
dent here, inasmuch as the debtors reside both 
in London and in New York? It seems to me we 
are entitled, in those circumstances, to 
look at the terms of the contract, 

and to determine from them what, 

for this purpose, is to be the place in which, 
and at which, the debt would be recoverable." 
The case in ‘English, Scottish and Australian Bank 
Ltd. v. Inland Revenue Commissioners’, (1932) A C 
238 related to the stamp duty leviable on an agree¬ 
ment for sale of simple contract debts owed by 
debtors resident abroad and it was held that an 
agreement for sale of simple contract debts owed by 
debtors resident out of the United Kingdom is ex¬ 
empt from *ad valorem' stamp duty in respect of 
such debts upon the ground that they are ‘‘pro¬ 
perty locally situate out of the United Kingdom". 
The case in ‘British Columbia Electric Rly. Co. Ltd. 
v. The King’, (1946 A C 527) also deals with a 
matter relating to revenue and the question regard¬ 
ing residence as test of a Canadian debtor. The 
observations of Viscount Simon at page 537 regard¬ 
ing "who is a Canadian debtor" also deal with the 
case of an incorporated company, and it is there 
said that in the case of an incorporated 
company the test was the place of the 
incorporation of the company and not 
its place of residence as understood in the law relat¬ 
ing to companies, i.e., the place where the company 
had its "head and seat". A careful reading of all 
the decisions above referred to does not show that 
in the matter of winding up the question as to 
where the debt was incurred has assumed any im¬ 
portance. If, as we have held, all the creditors of 


the company have to be recognised as being en¬ 
titled to be paid out of its assets, the location or 
the place where the debts were incurred cannot be 
considered as a prime factor. The situs of the 
debt becomes important only with regard to ad¬ 
ministration and.succession — See Dicey’s Conflict 
of Laws, pages 303 and 307 where the situation of 
property is discussed. See also Private Internation¬ 
al Law by Cheshire, third edition at pages 595. 597, 
599. 602, 608 and 612. 

’ 24) It was further contended that in fixing con¬ 
tributories of a company that is being wound up, * 
it is only those who are resident in India that can 
be made to contribute for the debts and conversely 
with regard to creditors resident outside, they can¬ 
not be entitled to prove their claims here. A judg¬ 
ment of this Court in Application No. 1847 in O. P. 
No. 158 of 1938 as well as the decisions in ‘In re 
Calcutta Jute Mills Co. Ltd.’, 5 Cal 888 and ‘In re 
Strauss & Co., Ltd.’, A I R (24) 1937 Bom 15 at 
p. 19, were referred to. We do not think that any¬ 
thing useful can be derived from these authorities 
for the determination of the present question, it 
seems to us that the Privy Council in ‘State Aided 
Bank of Travancore Ltd. v. Dhrit Ram’, (1942) 2 
Mad L J 256 while holding that where a bank was 
incorporated in Travancore and a fixed deposit was 
made with that bank by a creditor resident in Bom¬ 
bay by remitting the money in the bank’s account 
in another bank in Bombay, the place where the 
contract was made as well as where the contract 
was to be performed was Travancore and the law 
of that State governs the transaction, did not lay 
down that in the matter of a winding up the situs 
of the debt should be taken into consideration in 
liquidation proceedings under Part IX of the Indian 
Companies Act. 

(25) It is contended by the learned counsel for 
the Rajah of Vizianagaram that the Belgian Com¬ 
pany which is the contesting respondent in C. M. 

A. 250 of 1949, the appellant in C. M. A. 103 of 
1950 cannot claim either the amount of the princi¬ 
pal loan or the interest because the whole liability, 
if it existed, was barred by limitation. On the 
other hand, counsel for the company asks us to 
hold that by various letters and proceedings, the 
bar of limitation is saved and points out that Ex. 
P-7 dated 23-6-1937, a letter from the Vizianagaram 
Mining Co. to S. A. Beige Mineral Commerceale, 
Brussels, Belgium acknowledges the liability and 
as such for three years thereafter the claim can- 
not be barred . In that letter a director in the Vizia¬ 
nagaram Mining Co., must be deemed to have ad¬ 
mitted the existence of a liability. Thereloie we 
may take it that till 23-6-1940, the creditor s claim 
will not be barred. Ex. P-14 is a copy of a letter 
dated 2(M-1946 in which the Vizianagaram Mining 
Company through its director and Secretary states 
that a sum of £ 9500 is still subsisting as a loan in 
the name of S. A. Balge Minere at Commerc ale 
But the hiatus between June 1940 and April I94l> 
has not been explained. If the claim was^ barred 
after June 1940. the fact that there wasanacknow- 

ledgment of liability in April l? 46 " lll T 
date a barred claim because under the Inchan Law 
an acknowledgment can be only of a subsisting 
liability. But it is contended by Mr D^hitu u 
that from June 1940 till 1st April me. Belglam 
was an enemy occupied country an d jiwjre a 
cording to the provisions of S. 3 of 
XXXIII of 1945 the period of ll " litat '° i " k not 
pended and such being the case the c aim is no 
barred by limitation. Though the liquMation was 
ordered by this Court on 6-3-1946. the application 
was filed on 29-1-1946 apd therefore if at Jthat time 

witlwegard^to^thYpr^of o?it. ? The learned Dis- 

iffionilSSr is°said to iii“cfnSUed the 
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liability, but neither Ex. P-14 nor Ex. P-15 can 
revive the liability if it was not subsisting after 
June 1940. Our attention was drawn to Ex. P1 filed 
in L A. 124 of 1948, dated 6-10-1944, which is a re¬ 
port of directors of the Vlzianagaram Mining Com¬ 
pany for the year ended 31-12-1943, where among 
the liabilities there is an entry "Sundry Creditors, 
London, £17o41.“. We are told that the sum of 
£9500 is included in this sum of £17541. That is 
proved by the affidavit of one of the directors. It 
is further contended that in accordance with the 
-4 decisions in ‘Jones v. Bellegrove Properties Ltd.’, 
(1949 ) 2 K B 700 such a statement in a balance 
sheet would be sufficient to save limitation. The 
learned Counsel, for the Rajah invites our atten¬ 
tion to Mitra's Law of Limitation and Prescrip¬ 
tion, Volume 1, page 180, seventh edition, as well 
as to a decision of this Court in ‘Tripura Sunda- 
ramma v. Abdul Khadar', 56 Mad 490 to the effect 
that equitable considerations have no place in con¬ 
sidering questions of limitation. It was also argu¬ 
ed that even though Belgium became an enemy 
occupied country from May 1940, still, there was a 
Custodian of Enemy property in England who could 
have filed a suit for the recovery of the amounts 
due in England against the Vizianagaram Mining 
Co., and as such it cannot be said that there was 
any suspension of limitation by reason of hostili¬ 
ties existing between Germany and England while 
the former forcibly was in possession of Belgium. 
The application of S. 3 of Ordinance XXXIII of 
1945 as well as the question whether the claim was 
subsisting after June 1940 had not received con¬ 
sideration at the hands of the learned Judge. We 
feel that the question of limitation has to be con¬ 
sidered more fully and further points have to be 
elucidated before the claim is allowed, in such cir¬ 
cumstances, it seems to us that the order of the 
i learned Judge in I. A. No. 126 of 1948 allowing the 
claim for the principal of £. 9500 cannot be justifi¬ 
ed. The order of the Lower Court to the extent 
of allowing £. 9500 Is set aside and I. A. 126 of 1948 
Is remanded to the lower Court for fresh disposal 
In the light of the observations contained in this 
Judgment. The parties are at liberty to adduce 
fresh evidence if necessary. 

(26) ‘C. M. A. 103 of 1950. Even granting that 
the claim of £. 9500 is barred by limitation the 
question still remains whether the appellants are 
entitled to £. 3358 claimed as interest. There is 
no document produced evidencing an agreement to 
pay interest; but Mr. Dikshitulu contends that 
Para 1 of Ex. P-6 wherein a director of the Vizia¬ 
nagaram Mining Co., states that interest at the 
rate of 5 per cent per annum is payable on a sum 
of £. 14000 fixed as due on 1-7-1936 shows that 
there is an agreement to pay interest. We are not 
satisfied that the sum of £. 14000 referred to there¬ 
in has anything to do with £. 9500 claimed now. 
The learned Counsel has not been able to bring to 
our notice any other piece of evidence from which 
It can be inferred that interest at 5 per cent is 
agreed to be paid and we also observe that the 
question regarding interest did not seem to have 
boomed large in the proceedings before the lower 
. Court. Moreover, if during the period when Bel- 
j^gium was under enemy occupation the company 
could not have sued for the amount due to them 
as they were detained in any occupied country, in 
the words of S. 3 of Ordinance XXXUI of 1945, 
then it stands to reason that the debtor in India 
could not also have paid the amount to the credi¬ 
tor as the latter was in enemy occupied country. 
Under such circumstances, it cannot be said that 
the debtor, who, though he would have been ready 
and willing to pay the amount still for no fault of 
his was unable to pay to the creditor, should be 
mulcted with the. liability of Interest running against 
Uni. This also: is a consideration for refusing 


interest during the intervening period even if there 
has been an agreement to pay interest. 

(27) The other question which Mr. Dikshitulu. 
has argued is that on a proper construction of Ex. 
P.-12 the agreement between Vizianagaram Mining 
Co., and the Societe Annonyme Eeige Minere Et. 
Commerciale, dated 31-12-1930, there is a charge 
on the ore quarried from the mines for the loans- 
advanced and therefore the company is entitled 
to a preferential claim on £. 9500. The learned 
District Judge holds that S. 109 of the Indiaa 
Companies Act is quite clear that every mortgage 
or charge created after the commencement of the 
Act by a company be void against the liquidator 
unless it is registered with the Registrar of Joint. 
Stock Companies. Para 8 of the agreement is in 
the following terms: 

"The agents undertake to make advances to the 
company by acceptances on London payable 
ninety days after date after sales have been effect¬ 
ed as desired by them as against stocks on ore 
ready for shipment and awaiting despatch on the 
basis of seventy five per cent of the approximate 
free on board value, the property in the ore be¬ 
ing thereupon deemed to be transferred to the 
agents and held in trust for the agents by the 
company subject to final adjustment of the 
balance due when shipped." 

From this paragraph it is contended that the res¬ 
pondents S. A Beige Miners Et. Commerciale have 
a lien for all the manganese ore not disposed of 
at the time of the liquidation proceedings. Our 
attention was drawn to the various other Exhibits- 
viz., Ex. P-2, where it is stated that with regard to- 
stocks of ore it is clearly on record that they are 
held on trust on behalf of the creditor. Relevant 
passages in Exs. P-3, P-4, P-5, P-6 and P 7 were also 
brought to our notice. We do not think that a 
true interpretation of these documents can show 
that there is any such charge as claimed. For one 
thing the charge under Ex. P-12, is, if at all only 
against stocks of ore ready 'for shipment and await¬ 
ing despatch, it is not suggested that at the time 
ol liquidation there was any quantity of ore ready 
for shipment and awaiting despatch. The clause 
implies that the quantity of ore must be on the 
verge of being shipped and be stocked in godowns 
in a port wherefrom it has to be shipped. There is 
no such evidence and it is not claimed that there 
was ore of that description anywhere. That itself 
would be sufficient to disallow the claim for a 
charge. Moreover, even if there is a charge, it can 
only be a floating charge and in view of S. 109 of 
the Act we have to hold that the floating charge 
was to be registered. 

(28) The learned District Judge was of opinion 
that every mortgage or charge created after the 
commencement of the Companies Act by a com- 
pany will be void against the liquidator and any 
creditor of the company unless the prescribed parti- 

?m?™ml^ e ( ? IOrt8ag< l or c £f ge Aether with the 
instrument, if, any, by which the mortgage or 

charge is created or evidence or a copy thereof veri¬ 
fied In the prescribed manner, are filed with the 
registrar for registration in the manner 7e- 
quired by the Act within 21 days after toe date 
creation, it is urged before us that on a true 
and proper construction S. 109(1) (e) ££ m o f 
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quire registration, though a mortgage or a charge 
on movable property would require registration 
provided the movable property was not stock-in- 
trade. We feel that the learned Judge’s construc¬ 
tion of Cl. (e) is one that does not commend to 
us. The expression stock-in-trade at the end of 
the clause is intended to govern moveable pro¬ 
perty of the company referred to earlier. In our 
opinion what the clause contemplates is that where 
there is a mortgage or a charge on the stock-in- 
trade of a company which is moveable 
property of the company, such mortgage or charge 
requires registration. But what is exempted from 
registration is a pledge of moveable property ol 
the company othex' than the stock-in-trade. We 
do not agree with the learned Judge that the pre¬ 
position -on” after the word -pledge” is inapposite. 
Though in common parlance one speaks of a pledge 
of property, there is nothing incongruous or un¬ 
grammatical in saying that there can be a pledge 
on property. The word “pledge” connotes posses¬ 
sion as well as right and in both cases the preposi¬ 
tion “on” cannot be said to be inaccurate. The 
clause is not so inartistically worded as Tendol- 
kar J. seems to think. In our opinion, where 
stock-in-trade is made the subject of a mortgage 
or charge it should be registered. Otherwise the 
result would be incongruous that a company can 
create a mortgage or a charge over its stock-in-trade 
without registration and registration will be neces¬ 
sary if it lias to create a charge over the other 
moveable. In any event the parties, if they in¬ 
tended to create a charge, could not be said to 
have done so by Ex. P-12 and the correspondence, 
on any property in existence at the time Ex. P-12 
was executed. What was contemplated was that 
there should be a floating charge on the mineral 
ore made ready for shipment and awaiting ship¬ 
ment. That substance was to come into existence 
on a future date and not on the date of Ex. P-12. 
Such being the case, the charge that was intend¬ 
ed to be created was a floating charge and would 
necessarily require registration under S. 109 il). 
The meaning of the expression “stock-in-trade” as 
contained in Stroud’s Judicial Dictionary, second 
edition, Volume III, at page 1940, was referred to 
for Uie purposes of showing that the Manganese 
ore in question cannot come within the term 
“stock-in-trade”. In our opinion if the Vizianaga- 
ram Mining Company has any stock-in-trade at all, 
it can only be the manganese ore or other mineral 
ore quarried irom the mines. It is not suggested 
that the company was incorporated for any other 
purpose or, that after incorporation, it was doing 
nny other category of business. We have no hesita¬ 
tion in holding that the mineral ore would come 
within the meaning of the term "stock-in-trade" 

(29) S. 277-D was also relied upon to show that 
no registration is necessary. In view of our inter¬ 
pretation of S. 109 (1) (e) and (f) we cannot say 
that S. 277-D takes away the compulsory nature 
of the registration. 

(30) The above discussion proceeded on the foot¬ 
ing that Ex. P-12 is a valid and concluded agree¬ 
ment between the parties, but Mr. E. Venkatesan 
for the Official Liquidator contends that Ex. P.-12 
has not been signed by anyone on behalf of the 
company but that it is a unilateral document to 
which onlv the Belgian Company's representative 
has affixed his signature. The Official Liquidator 
was of opinion that the agreement cannot be ac¬ 
cepted as a concluded contract between the 
Vizianagaram Mining Co., and the fifth creditor, 
the appellant in C. M. A. No. 103 of 1950. He has 
given various reasons for holding that it is not a 
completed contract. While not disagreeing with 
th* Official Liquidator on his conclusions, we do 
not wish to rest our decision on the basis that Ex. 
P-12 was a unilateral transaction to which the 


Vizianagaram Mining Company was not an assent¬ 
ing party, because the subsequent correspondence 
between the representatives of both the companies 
shows that there was an idea of some kind of a 
charge being created. For the reasons given above 
it seems to us that C. M. A. 103 of 1950 has to be 
dismissed, but in the circumstances without costs 

(31) ’C. M. A. No. 80 of 1948’: In this appeal’ 
the Rajah of Vizianagaram contends that he is en¬ 
titled to the payment of rents and royalties preserv¬ 


ed by the three lease deeds, Exs. P-l, P-2 and P-3 ^ 
in full in respect of the charge after 29th Janu- ^ 


> 


ary 1946, being the date of the commencement of 
the winding up, and distraint should be allowed 
for that purpose. In I. A. 225 of 1946 from out of 
which this appeal arises, the learned District Judge 
has held that the lessor is entitled to re-enter i.e., 
the Official Liquidator will not sell any leasehold 
right as being an asset of the company but the 
actual re-entry will be postponed for a period of 
six months or until further orders till the Official 
Liquidator completes the liquidation. With regard 
to the right of pre-emption claimed, that was also 
allowed. The Official Liquidator has allowed a sum 
of Rs. 10695/- being the arrears of rent on build¬ 
ings at Kodur at Rs. 280/- per mensem from 
January 1943 till 6-3-1946 and this has been con¬ 
firmed by the District Judge. The Official Liquida¬ 
tor also allowed royalties for the year 1943-44 in 
the tune of Rs. 3.111-4-3 and Rs. 1,307-6-0 respective¬ 
ly. On this also there is no dispute. The two 
other amounts, Rs. 6,709-1-0 and Rs. 5,026-2-10 allow¬ 
ed by the Official Liquidator are also not disputed. 
But what is claimed in this appeal is that the 
royalties for the year 1945 have not been allowed 
as well as the rent for the buildings at Kodur at 
the rate of Rs. 280/- from the date of the liquida¬ 
tion till the date of surrender of these properties 
The Official Liquidator holds that he is not liable 
to pay any rents on bungalows subsequent to the 
winding up order on 6-3-1946. The learned District 
Judge has not dissented from the view of the Offi¬ 
cial Liquidator. In our opinion the Rajah of Vizia-, 
nagaram is entitled to claim the rent for the build¬ 
ings at Kodur at the rate of Rs. 280/- per mensem 
from 6-3-1946 till the date of the actual surrender. 
In this matter the Rajah’s claim is that if a land¬ 
lord of a building in which the winding up process of 
the company is going on. He is exactly in the same 
position as the landlord of a building leased out 
to a company when the liquidator functions. We 
are therefore of opinion that the Official Liqui¬ 
dator must pay the Rajah of Vizianagaram rent 
for the building or Rs. 280/- per mensem from 6-3- 
1946 till the date by surrender. S. 230 of the Act 
cannot deprive the Rajah of his right to be paid 
rent upto the date of surrender. Mr. Venkatesam 
contends that with regard to the royalties for 1945 
the books of the company were Inspected by tne 
Rajah’s agents and they were not able to find out 
that any minerals were quarried during that penoa 
and as such in the absence of any 
been turned out, the Rajah was not^entitled to 
any royalty. Mr. Ram Reddi for the Rajah is no 
able to convert this statement and therefore we 
are not in a position to say whether any royalties 
were due to the Rajah for the year 1945. If tne 
Rajah is able to show hereafter that there was 
any working during 1945, then he is entitled t 
claim royalty on that account also. Exs. F*i, r> 
and P-3 do not show that there was any rent re¬ 
served for the working of the mines ex«pt jM 
royalty. With regard to the claim of the Rajan 
to* distraint, we agree with the Earned Dist rg 
Judge that he is not entitled to di . strain ^ H ™ 
result is that subject to the modification^^h 
gard to the rent on the buildings at Kodi \ r . sl i!? r 
sequent to 6-3-1946 and the claim for ro^lty ^ 
the year 1945, if it is proved, on the other P° inw 
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decided by the District Judge, we see no reason 
to oilier from the District Judge. This appeal 
subject to the above modification, is dismissed. 
Each party will bear his own costs. 

(32) ‘C. M. A. No. 251 of 1949': What is con¬ 
tended here is that the District Judge should have 
allowed the proof in respect of Rs. 1,13,035-3-0 and 
Rs. 86,673-6-9 which are purported to have been 
written off by the Court of Wards. The learned 
District Judge held that the Court of Wards had 

-^the power according to S. 35, to make remissions 
of rent or other dues for the advantage of the 
wards or for the benefit of the ward and the action 
of the Court of Wards in writing off these amounts 
is binding on the Rajah of Vizianagaram. Noth- 
.ing has been proved to our satisfaction that the 
action of the Court of Wards is prima facie in 
derogation of its powers. The learned District 
Judge has held that it is open to the Rajah to 
file a suit against the Court of Wards for a decla¬ 
ration that its action will not be binding on nim 
and if he succeeds he may prove his claim for 
those amounts in the liquidation proceedings. With¬ 
out establishing that the action of the Court of 
Wards is ultra vires and not binding on the ward, 
the Rajah is not entitled to claim tne amounts in 
liquidation proceedings. We agree therefore with 
the District Judge that the Rajah cannot be allow¬ 
ed to prove the amounts in these proceedings. In our 
opinion the proper procedure for the Rajah to 
take is, if so advised, to file a suit for a declaration 
against the Court of Wards after due and proper 
notice as laid down by law and implead in such a 
suit, the Official Liquidator after getting the per¬ 
mission of the Court which has seisin of the liqui¬ 
dation proceedings. If, in such a suit a declara¬ 
tion that the writing off of these amounts was with- 

J out Jurisdiction and was therefore ultra vires is 
obtained, it would be binding on the Official Liqui¬ 
dator as well; having been made a party to that 
suit, and in that case the Rajah can prove the 
amounts and claim them from the Official Liquida¬ 
tor. We do not think that it is possible to do any¬ 
thing more in this appeal which is dismissed. There 
will be no order as to costs. 

(33) ’C. M. A. No. 252 of 1949*: In this appeal, 
Arthur Stanley Lindley, the petitioner in the Lower 
Court claimed a sum of £ 746-1-2 as being due 

: to him and the question here is one of limitation. 
The lower Court has held that it is included in the 
item of £ 4897-7-7 relating to sundry creditors as 
contained in the balance sheet Ex. P-1. In ‘Jones 
v. Bellgrove Properties Ltd.*, (1949) 2 K B D 700 
the Court of Appeal held that where a balance 
sheet presented to the shareholders at annual 
general meeting of a limited liability company 
signed by the chartered accountants etc., contained 
the statement “to sundry creditors £ 76381 , 6 s. 
10 d.“ and it was proved by a witness from the firm 
of chartered accountants which had signed the 
balance sheet that the debt of £ 1,807 owed by the 
company to the plaintiff was included in the sum 
of £ 7638, 8 s. 10 d. stated in the balance sheet to 
be due to sundry creditors, the balance sheet con- 
tained an acknowledgment to the plaintiff in writ- 

> ing signed by the agents of the com¬ 
pany that the debt of £ 1807 at the date 
of the annual general meeting remained unpaid 
and due to the plaintiff. Therefore by virtue of 
Ss. 23 and 24 of the Limitation Act, 1939, the debt 

J*g K*? C0 I er ? , ? le - Mr - Tiruvenkatachari 
contends that this decision should not be applied 
and is erroneous. On the other hand Mr Rajah 
Ayyar contends that the observations of the Privy 
ln . <M ^ ram Seth v. Seth Rupchand*. 33 

2* 1 ®}? to ^ effect P r °vi- 

ol°i2f °J Limltatlo n Act in England regarding 
acknowledgment are more stringent than what 
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they are in India. We have not been shown any 
reason why the Judgment of the Court of Appeal 
should not be followed by us. From the affiuavit 
suomitted by John Hawkins, it is clear that 
£ 746-1-2 is included in the debts due to sundry 
creditors. In these circumstances we feel that the 
decision of the District Judge is right and this 
appeal is dismissed with costs. 

(34) As we have held that foreign creditors are 
entitled to prove their claims in proceedings in 
liquiuation under Part IX of the Companies Act, 
C. M. A. 249 of 1949 has also to be dismissed but in 
the circumstances without costs. In all these ap¬ 
peals the Official Liquidator is entitled to reimburse 
himself of all expenses incurred by him out of the 
estate. The advocate’s fee for the Official Liquida¬ 
tor in all the appeals together is fixed at Rs. 1000/-. 

(35) CHANDRA REDDI J.: I have had the 
advantage of perusing the judgment prepared by 
my learned brother Govinda Menon J. which is 
through and exhaustive, and I entirely agree with 
his conclusions. But having regard to the import¬ 
ance of the main question raised in these appeals, 
I would like to add a few words. The facts lead¬ 
ing up to these appeals are contained in the judg¬ 
ments of my learned brother. However, I shall 
briefly refer to them to appreciate the main ques¬ 
tion involved in these appeals. 

(36) A company called the Vizianagaram Mining 
Company was incorporated on the 8th of Decem¬ 
ber 1894 in England under the old English Act, the 
object of the Company being to mine manganese 
ore and some other minerals in India. For this 
purpose, the company took on lease large extents 
of land from the Rajah of Vizianagaram in the 
Vizagapatam District. As required under Part 10 
of the Indian Companies Act, its principal place 
of business in India was shown as the Kodur Mines, 
Vizagapatam District. The Rajah of Vizianagaram 
subsequently took some shares in the company and 
thus he became not only the lessor of the company 
but one of the share-holders therein. As the con¬ 
cern does not seem to have turned out to be a 
profitable one and the company was not in a posi¬ 
tion to pay either the rents to the lessor or its 
creditors, the Court of Wards on behalf of the pre¬ 
sent Rajah of Vizianagaram filed O. P. No. 25 of 
1946 in this Court on 29th January 1946 for the 
winding up of the Company and the same was 
ordered on 6/3/1946 and the Official Receiver of 
•Vishakapatnam has been appointed the Official 
Liquidator of the Company. Thereafter it was 
transferred to the District Court of Visakhapatnam' 
for further proceedings. Subsequently on an appli¬ 
cation I. A. No. 732/50, it was retransferred to this 
Court. In the winding up proceedings, all the avail¬ 
able assets of the Company in India were sold and 
a sum of about two lakhs of rupees was realised. 

J? these Proceedings, the foreign creditors 
01 tne Company, most of whom are either the res¬ 
pondents or the appellants in these appeals, also 
filed proof of their claims before the Official Liqui- 

y, bianagararn ’ who is one of 
the creditors of the Company i n respect of the 

foreign ° bJeCted t0 tlle °f the 

creditors being entertained on the ground 
that the present liquidation is only for the hone fit 
of Indian creditors and that the foreign credos 
are not entitled to prove their debts In this liaui- 
WHon 9 fficial Liquidator oven/fled this Q ob- 

ss*? ss? * e foreig " y<°« — s 

an 3 app^atfon°under fS V£hSE?£t 
panies Act and R. 87 of the 
Rules, Madras, 1940, in the Comof* 

Judge, Visakhapatnam for^epunging the proot 


146 Madras Rajah cf Vizianaoaram v. Official Liquidator (Chandra Reddi J.) A. l. 

. / _ % 1 / . . 1 ' i « ^ t . • • a 1 i « • . . . • » • ^ t • « • • • « • « . 


of all foreign creditors and for deleting their names 
from the certificates of the Oilicial Liquidator filed 
under R. 90 of the Indian Companies Rules in the 
Court of the District Judge at Vizagapatam. The 
learned District Judge, agreeing with the view 
taken by the Olficial Liquidator that the foreign 
creditors are entitled to participate in the assets 
of the Company in India, dismissed the applica¬ 
tion filed on behalf of the Rajah of Vizianagaram. 
It is not necessary here to state the extent of the 
claims of the foreign creditors allowed either by 
the Official Liquidator or by the District Judge. 

(39) It is against that order of the District Judge 
that the Rajah has filed C.M.A. No. 2-19 of 19-19. 
He has also filed other appeals against the order of 
the District Judge disallowing claim for the rents, 
etc. written off by the Court of Wards during their 
management and some other sums claimed by him. 
I will now confine myself in these appeals to the 
question whether the foreign creditors can prove 
their debts in this liquidation. 

(40) The main argument advanced by. Mr. Tiru- 
venkatachari, learned Counsel for the appellant, 
is that a winding up of an unregistered Company 
under part IX of the Indian Companies Act is a 
winding up only for the benefit of the Indian cre¬ 
ditors and* that the creditors who are not resident 
in India are not entitled to share in the assets of 
the Company. The main grounds on which this 
contention is rested are that since the provisions 
of Part IX of the Indian Companies Act have a 
limited territorial application to foreign 
companies and are not enforceable be¬ 
yond the Indian Union, and the Courts 
In India have no jurisdiction either to rea¬ 
lise the assets ot the Company outside India or 
over the foreign Contributories it is but reasonable 
and equitable that these assets of the Company in 
India should be limited to the Indian creditors of 
the Company. According to him. if the foreign 
creditors are allowed to get a dividend here, that 
would militate against the principle of equality 
which underlies the scheme of both the Bankruptcy 
Act as well as the Companies Act. It is urged by 
him that while the creditors of the Indian Nation¬ 
ality are precluded from proving their claims in 
the liquidation of the foreign concern in the coun¬ 
try of its domicile or to take any other appropriate 
proceedings in respect of the balance of amount 
due to them, the foreign creditors, if allowed to 
prove their debts here and get a dividend, could 
proceed against the foreign company and its assets 
elsewhere which amounts to an invidious distinc¬ 
tion between the two sets of creditors. It should 
therefore be held, argues Mr. Tiruvenkatachari. 
that the liquidation of the Company in India is 
for the benefit of the local creditors only. 

(41) According to him, Part IX of the Indian 
Companies Act creates a new statutory entity so 
far as the Indian branch of the foreign Company 
Is concerned and that the winding up can only 
be in regard to the working of the Company in 
India as under Ss. 270 to 276 of the Companies 
Act it is treated as a separate concern. 

(42) The answer given by Mr. Rajah Ayyar, the 

learned Counsel for some of the respondents, is 
that for all purpose there is only one Company, 
that there could not be as many companies as 
there are branches and that the winding up pro¬ 
ceedings of one of the branches would not nave 
the effect of making that branch a separate legal 
entity. He maintains that the acceptance of the 
right of the foreign creditors to file proof of their 
debts would not In any way militate against the 
principle of equality and that, on the other hand, 
to deprive them of their right to get back the 
amounts advanced by '*~u!q * Inequitable 
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tive of his nationality can realise his debt from 
the assets of the Company wherever they may be 
the mode of his realisation depending upon the 
LEX FORI of the country in which these assets 
are situated. There is no disability, according to 
him, attaching to the Indian creditors to prove 
for the balance of their debts in the liquidation 
proceedings of the foreign concern or to file a 
suit in England for the debt due to him and obtain 
a decree. 


(43) I have now to consider w'»*cn of the two con- * 
tentions should prevail. In my opinion, though this 
question is bereft of authority it does not oresent 
much of difficulty. The point that falls to be 
decided is whether the winding up of an unregister¬ 
ed company which is incorporated in a foreign 
country is a proceeding relating to an independent 
entity in which the Indian creditors alone can prove 
their debts. To substantiate his contention, Mr. 
Tiruvenkatachari has relied upon some decisions 
of English Courts and of Indian Courts and upon 
the provisions of Part IX and Part X of the 
Indian Companies Act. 


And unjust. He content 
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(44) It is necessary for me at this stage to exa¬ 
mine the decision placed by him before us. The 
learned counsel submitted that the view that such 
a winding up creates an independent and a sepa¬ 
rate legal entity has been gaining ground in Eng¬ 
land as disclosed in the recent decisions of that 
Court and that the view that the winding up pro¬ 
ceedings of an unregistered company incorpprated 
in a foreign country is ancillary to the liquidation 
of the parent company taken earlier by English 
Courts did not meet with approval in the later 
decisions. ‘In re. Matheson Brothers Ltd/, (1884) 
27 Ch D 225 the question was whether an English 
Court had jurisdiction to wind up a concern in¬ 
corporated in New Zealand and haying a branch 
in England. Kay J. held that though, haying re¬ 
gard to the principles of international comity, the 
English Court would have great regard to the 
winding up order made in the country of domicile 
and be mainly influenced thereby, the existence of 
the winding up of the parent concern did not take 
away the jurisdiction of the English Court to make 
a winding up order in England. The observations 
of the learned Judge at page 231 are apposite: 

«.I consider that 1 am justified in taking 

steps to secure the English assets until I see that 
proceedings are taken in the New-Zealand liquida¬ 
tion to make the English assets available for the 
English creditors PARI PASSU with the creditors 
in New Zealand." 

In 'In re. Commercial Bank of South Australia’, 
(1886) 33 Ch D 174 a similar question arose, ana 
there also, it was held that the fact that at the 
time when the petition for winding up the Eng¬ 
lish branch of the Commercial Bank of South Aus¬ 
tralia incorporated in Australia was filed, winding 
up proceedings in respect of the main c° n cem were 
pending in Australia would not affect the J u » te- 
tion of the English Court within whose jurisdic¬ 
tion the branch is located. But the le ** nc< * ' 
North. J. expressed the opinion that the winding 
up in England would be ancillary to a winding up 
in Australia and that there should be n0 
between the two Courts and that due regard snould 
be had to the interest of all creditors and all con 
tributories. f 

(45) The procedure to be followed in the case o 
a winding up of a company with ^anches in 
foreign countries, in the country of its dwni 

is laid down by Vaughan-Williams J. in^In reEg 
lish Scottish and Australian Chartered Bank (18.3 
3 Ch D 335 as follows: 

“.In construing the sUtute one must bear 

in mind the principles upon which liquidation 
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are conducted In different countries and In diffe¬ 
rent Courts, of one concern. One knows that 
where there is a liquidation of one concern the 
general principle is: -ascertain what is the domicil 
of the Company in liquidation; let the Court of 
the country of domicile act as the principal 
Court to govern the liquidation; and let the other 
Courts act as ancillary, as far as they can, to the 
principal liquidation.” 

-Ain this case the Australian voters were admitted 
to vote with other creditors. Mr. Tiruvenkatachari 
has called into aid the following observations of 
the learned Judge in that case, in support of his 
contention: 

"It seems to me that the right course to take 
under the section may vary according as the 
Court has to deal with the principal or ancillary 
liquidation. According to my view, I have here 
to deal with a principal liquidation, and, that be¬ 
ing so, I am bound to make provision for credi¬ 
tors in all parts of the world coming in and being 
heard if they think fit”. 6 

I do not think that these observations can be in¬ 
terpreted to mean that in the case of an ancillary 
iquidation the assets of the branch or the assets 
In that liquidation should be limited to the creditors 
of that country. 

(46) pie principle that the liquidation of the 
unregistered Company should be treated as ancillary 
and the Courts dealing with it should act in aid 
ot the liquidation of the company in the country of 
its incorporation which is the principal liquidation 
is recognised also in ‘North Australian territory 
Co. v. Goldbrough Moit & Co.’, (1890) 61 L T R 

Peteal B “ - 

4 . **?, New Zealand Loan and Mercantile 

rn Thn Con J pany ' Limited, v. Morrison’, (1898) AC 
ma f n qu ! stlon to 01 arose was whether an 

1« made under th e Joint Stock Com- 
panies Arrangement Act and agreed to by the 

ud 1 of° 7 n T the creditors ^ the winding 

Victoria wnn?ri h! h n r i COmpany havi . ng a branch in 
„ d u b da non-assenting creditor who 

has filed a suit against the company in Victoria 

to recover a loan advanced in Victor^ to the Com- 

pa “ y a ? d whether such a scheme of arrangement 

was a bar to his action in Victoria. Dealing with 

creditorf nf° n ’ t Lord Davey observe d that all the 
creditors of a company are entitled to be summoned 

|?“ y meeting ordered by the Court and to parti- 

refer to th fh F e !? ^} f d that 1116 words ‘' al > creditors' 
reier to the creditors not only resldpnf tvio 

Muntri«J tagd0m bUt ta 11,6 Colonles or in foreign 

n^ijhe views of Maugham, j., in ‘in re Voca- 

isefu fv 0 re TheJ 1932) 2 ch 196 ' may he referrlj to 
S lhinhll ’ company incorporated in Eng- 

“ s An A ri 

ttkWT* J- at page 207. after stating that 
Uie Drinelnai J, ew of the En S lls h Courts that 
di mfen^r P ,hi wndklg up should be in the principal 
nAic l°n^ e com P a ny, and that any other winding 
U 4 ^ U >ary to the principal winding up 
^ie effect of one winding up being ancillarvto 

Sid S a ! Windlng up has, P I tatolc.^en^much 

hefi th?t to the^nH^- Court no d0!Ibt 
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Sne ahX u° wU } dlng U P ° rders . one ffand 
one abroVd. it would seem to be impossible to 
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allowed to prove his deot abroad and, if the lex 
fori permits it, to bring an action abroad.” 

(49) It looks to me that the principle deducible 
irom these decisions is that, in the winding up of 
a company, all the creditors have to be treated alike 
irrespective of their nationality. 

(50) I will now examine the rulings cited to us 
by Mr. Thiruvenkatachari as marking a change in 
the approach to this question. Reliance was piaced 

**?* speech 01 Lord Atkio to ‘Russian and 
English Bank and Florence Monteiiore Guedalla v 

T Bar “ gBrot h er & Co.', (1936) AC 405. There/thJr 
Lordsnips of the Privy Council had to consider 

7n h r!f^ r a SUlt COU u ld ** filed in Ul e name of a 
foreign company which after carrying on the busi- 

g “; d was diSS ‘» vea ta in of 

its domicil and was wound up as an unregistered 

company in England, to recover a debt due to the 
m St the time of S dSototSi 

R?fln«hJ.™h Pa r‘ d ' ,, ^ h f majoril y oi the Lords, Lord 
f h ! D ,H SPUr .l h ’. L0rt L Atkln 311(1 Lord MacMillan, took 
the view that such a suit could be maintained des- 

P J£ l* 5 dissototion, while Lord Russel of Kilowfn 
and Lord Maugham held otherwise. The relevant 
portion of the speech of Lord Atkin relied on bv 

SoS UVeDkataChari WhiCh 15 at P a ^ «8 is S 
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suit would follow than the utmost possible con¬ 
fusion.” 

We go not think that this statement of law enunci¬ 
ated by Wvnn-Parry, J., in any way supports the 
contention urged by Mr. Tiruvenkatachari. Nor 
does the decision of Venkataramana Rao. J., in an 
unrcported case in ‘Re Liquidation of the Travan- 
core National Bank’ Appin. No. 1897 of 1939, lend 
any support to the argument of Mr. Tiruvenkata¬ 
chari, where the learned Judge confined the )i^t of 
contributories to those in British India. 


(53) Another decision cited to us by Mr. Tiruven¬ 
katachari in support of his arguments is ‘In re 
Travancore Quiion Bank. Limited*. AIR (26) 1939 
Mad 318. There, the learned Judge laid down 
•inter alia that*, though the principal domicile of 
the Bank was Travancore, the Courts in the State of 
Madras, which had seisin of the liquidation pro¬ 
ceedings of the Madras Branch which is an unregis¬ 
tered company, to which Part IX of the Indian 
Companies Act was applicable, had complete con¬ 
trol over its own liquidation according to its 'lex 
fori’ and could pass an order of winding up which 
wouid secure its assets in British India and for the 
benefit of the British Indian creditors. Mr. Tiru¬ 
venkatachari maintained that this statement of law 
substantiates his contention that the liquidation of 
an unregistered company should be confined to the 
assets and liabilities over which the Courts in 
British India have jurisdiction. We are not able to 
accede to this. That it was not the intention oi 
the learned Judge that the foreign creditors snould 
be excluded from participation in the assets of an 
unregistered company is clear from a passant wnicn 
occurs at page 325: 

“A separate order for winding up will be passed 
in this Court for the purpose of having control 
over the British Indian assets in the interests of 
the British Indian creditors and this Court will not 
permit a foreign Court in any way to interfere with 
the just rights of the British Indian creditors 
and the endeavours will be as far as possible to 
secure equal distribution for all creditors, British 
Indian or foreign. The underlying principle seems 
to be one of co-operation based on the essen¬ 
tial principles of justice and equity.” 

(54) A reference to the relevant passages in the 
standard books on the Companies law has con¬ 
vinced us that there is no basis for a distinction 
based on the nationality of a creditor as sought 
to be drawn by the learned Counsel for the appel- 
lantr>; that is. between the creditors of the Company 
resident within the jurisdiction of the Court over 
the unregistered Company and its fore gn creditors. 
At page 409 of “Buckley on the Companies Act 
12 th Edition, under the topic ‘Class of creditors, 
it is stated that: 

"foreign or colonial creditors (in the sense in 
which these words are used above) may of we 
come in and prove; and. as against the assets 
with the jurisdiction, they may. upon the princi¬ 
ples above suggested, be bound by the scheme. * 
Palmer in his book on Company Law, (19th Edition 
bv Topham) says at page 379 that any person to 
whom money is due by a company is a creditor en¬ 
titled to present a petition for the winding up of 
the company. This view seems to be shared oy the 
other writers on the subject. 

(55) The passages referred to above seem to 
negative the contention put forward by Mr. Tiru¬ 

(56) As I have already pointed out. Mr. Rajah 

Ayyar contended that in the case of a company like 
the present there is only one legal entity and not as 
many companies as there are branches in loieign 
countries and that a creditor who advances money 
to the Company expects to be paid out of its assets 
wherever he may be whether the creditor can reach 


the assets of the company at any particular place 
depending upon the law of the country where those 
assets are to be found. As substantiating this pro¬ 
position he p.aced reliance upon a decision of the 
House of Lords in Compagme Generate Trans-At- 
lantique v. Thomas Law & Co.’, (1889) A C 431. 
There, a French company formed under the French 
law with its head office at Paris which was doing 
part of its business in England in such a way as 
could be said to be resident in England was sued 
in England for enforcing a claim for damages, it* 
was held, affirming the decision of the Court of 
Appeal, that such an action was maintainable in 
England. No ruling was cited to us which has 
taken a contrary view. 

(57) There can be no doubt that the law is the 
same in India. The relevant provision of law is 
enacted in Section 20 of the Civil Procedure Code 
which provides that: 

"a corporation shall be deemed to carry on business 

at its sole or principal office in British India, or 

in respect of any cause of action arising at any 

place where it has also a subordinate office, at 

such place.” 

It is clear that under the Civil Procedure Code 
of India a suit could be filed by a creditor against 
a foreign company which is carrying on business 
in the Indian Union. 

(58) That being so, can it be said that a person 
who can enforce his claim against an unregistered 
company is precluded from proving his debt if the 
affairs of that company are wound up. That such 
a creditor can present a petition for winding up an 
unregistered company is seen from Sections 162,163 
and 166 of the Indian Companies Act. Though 
these provisions of law are contained in Part V of 
the Companies Act, by virtue of the provisions^ 
of Section 27d of the Companies Act, all these 
provisions of Part V relating to the liquidation of 
companies are applicable to an unregistered com¬ 
pany also. It could not with any reason be postula¬ 
ted that a creditor who can enforce a claim against 
an unregistered company and could also apply for 
its liquidation, is precluded from proving his debt 
the moment that company’s affairs are wound up. 

It has also to be noted that by reason of Sections 
169 and 171, a creditor is prevented either from 
filing a suit or from continuing it if he has already 
filed it the moment the company is liquidated. It 
follows that if a creditor is prevented from pursuing 
his remedies against the company by the inter¬ 
vention of its liquidation, he would be entitled to 
prove his claim in liquidation, and the winding up 
cannot be to his disadvantage. Further an 
examination of relevant sections of Hie Companies 
Act shows that no such distinction between the 
creditors resident in India and foreign creditors 
as sought to be made on behalf of the appellant 
is contemplated under the Act. It is not necessary 
to refer to them in detail. Suffice it to say that tnc 
scheme of the Act seems to be to treat all the 
creditors alike irrespective of their nationality. 

(59) In reaching a conclusion on this question, 1 
think the principle laid down in the following cases 
with regard to the proof of debts in bankruptcy 

a valuable guide; 'Graham v. Campbell’, (187-) 7 
Ch D 490; Banco De Portugal v. Waddell’, (1880) o 
AC 161 and 'Wiskemann In re’, (1923) 92 LJCn349. 
The rule of law stated in those decisions is tnai 
a foreign creditor can prove his debt in bankruptcy 
irrespective of his nationality subject to the? conei- 
tion that he must bring into the estate * ha £j. e 
dividend he has received elsewhere (Vide also Hais- 
bury’s laws of England. 2nd Edition by Hailsnam 
page 278, paragraph 367). The same statement o 
law is contained at page 808 of Dicey s Confi t 
Laws, 6th edition, where the learned author says 
that a foreigner proving (e. g. for a foreign aeot; 
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stands in the same position as does an English ere- 
ditor proving lor an English aeot. To me same 
effect is the passage in private International Law’ 
by-uneshire. At page 64/, it is staiea that a forei¬ 
gner couid prove ms aeot in an English bankruptcy 
in spue of the debt having been contracted abroad, 
ana mat he is in the same position as the English 
creditor in ail matters concerning the administra¬ 
tion of the estate. I think there is no culierence 
between the English law ana the Indian rnw in 
.this respect. I leel that the pnncipie governing 
' ^ the proox of debts by foreign creditors in the bank¬ 
ruptcy proceedings is appucame to that of the 
wmaing up proceedings aiso. I have therefore 
arrivea at the conclusion that a foreign creditor 
is as much entitled to a share in the assets of an 
unregistered company in liquidation as a creditor 
Tesiaent in the country where the unregistered 
company is situated, the nationality of the creditor 
not making a point of difference. 

(60) Alternatively, it was argued by Mr. Tiruven- 
katachari that the situs of tne debt not being in 
India, a foreign creditor cannot prove his debt in 
the liquidation of an unregistered company. Ac¬ 
cording to him, unless the debt has some rdation to 
the business of the unregistered company in India, 
the foreign creditor cannot claim to participate in 
the assets of an unregistered company in liquida¬ 
tion. 

(61) For the position that a debt is capable of 
local situation, Mr. Tiruvenkatacnari referred us 
to a number of decisions of English Courts and to 
passages in Cheshire's ‘Private International law’ 
and Dicey’s -Conflict of Laws*’. Buc I think the 
question of situs of a debt has not much of a bear¬ 
ing on the point whether a foreign creditor is ex¬ 
cluded from participation in the assets 
of an unregistered company which is 
wound up. I think it is in connection 
with administration and succession actions that 
the situs of a debt lias relevancy. In Cheshire's 
‘Private International law’ it is stated at page 593, 
"The fact, however, that a debt possess a definite 

situation for some purposes does not necessarLy 

imply that its assignment should be governed by 

the ‘lex situs’.’* 

Even apart from that, the provision of law enacted 
in S. 20 of the Civil P. C. is an answer to the argu¬ 
ment based upon the situation of the debt. In tins 
view of the matter, it is not necessary for me to 
refer to the various decisions cited to us by Mi*. 
Thiruvenkatachari on the question of situs of debt. 

(62) For the foregoing reason, the contention 

urged on behalf of the appellant that proof of 
deocs of the foreign creditors should be expunged *s 
not acceptable to us. I entirely agree with my 
learned brother in his conclusions in other respects. 
C.R.K./D.H . , Order accordingly . 
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FULL BENCH 

RAJAMANNAR C. J., CHANDRA REDDI AND 
VENKATARAMA AYYAR JJ. 

In the matter of P . Ramanujachari Advocate, 
High Court , Madras . 

N . Krishnaswami Nayudu , Complainant . 

Referred case No. 29 of 1951, D/- 24-9-1951. 

* Legal Practitioner — Complaint against Advo¬ 
cate oy private person — Enquiry by Bar Council 
— Complaint withdrawn — Report by Bar Council 
to drop enquiry — On facts, High Court refused to 
stop enquiry and directed Bar Council to continue 

iti 

A complaint was made against an Advocate that 
he induced the complainant to agree to purchase a 


property of his client, knowing fully that the client 
naa no title to it , tnat on t/us misrepresentation 
the cumpuLinant parted with sums of money, some 
of whicn amount was not paid oy the advocate to 
tne caent ana that a decree against the advocate 
was ootainea for this sum. On this complaint , an 
enquiry was started oy tfie Bar Council. Alter some 
adjournments the coinp.aint was withdrawn on the 
ground tnat the complainant coutd not substantiate 
the charges. Upon uus the Bar Council reported 
that the proceedings s/iouid be dropped: 

' Held ' that a mere statement by the complainant 
that he comd not substantiate the charges against 
the advocate count not ye accepted, especially 
having regard to the considered judgment oj the 
High Court in the suit against the Advocate in 
Which tne Judge nod an opportunity o/ examining 
the entire evidence on the matter and it was com¬ 
mon ground thac tne present proceedings were inti¬ 
mately connected wun the proceedings in that suit. 
{Complaint was directed to be kept on lile and il 
compjiiruint was unwiuing to conduct the proceed¬ 
ing, the Bar Councu Tribunal was asked to appoint 
advocate to conduct the same.) (Para 2) 

Advocate General, in support of the Notice. 
RAJAMANNAR C._J.: There were two charges 
against me responaent, who is an advocate of this 
Court; they ran as fonows: 

"(1) that you Mr. P. Ramanujachari, being an ad¬ 
vocate oi tne mgn Court of judicature at Madras 
represented to ivaa*. n. Krishnaswami Nayuau that 
one Baiamuxunao^s, your client had full title to 
a property ‘nmir Bagn’ in Mangadu village, Wall- 
ajon ra.uk, tnereoy induced the complainant 
aoovenamea to agree to purchase it and received 
from him in or auout April and May 1947 a sum 
ox Rs. 2,000 first as auvance and later another 
sum of ns. 2,000 and again another sum of Rs. 
250 towards remuneration with full knowledge 
that tne said representations were made by you 
fa^*y with frau^u.eut and dishonest intention; 
(2) tnat tlie sum of Rs. 2,000 received by you on 
the second occasion for and on behalf of Bala- 
muxunaoss haa not been paid by you to the said 
Ba*amuxunaoss and that you have misappropriat¬ 
ed the same dishonesty and. fraudulently and 
that thereiore a aecree has been obtained against 
you in C. S. No. 297 of 1947, High Court, Madras" 
After the respondent had fLed his statement, the en¬ 
quiry before the Bar Council was being adjourned 
from time to time and e/entuaily on 19th March 
1951, the comp.ainant’s advocate represented that 
he was not ready with his evidence and that his 
client proposed to withdraw the complaint. The 
enquiry was then adjourned to 4th April 1951 on 
which date both the complainant and the respon¬ 
dent were absent and finally on 16th April 1951 the 
complainant appeared aiong with his advocate and 
the advocate stated that the complainant does not 
desire to proceed with the enquiry as he considered 
that he could not substantiate the charges made by 
him. On 26th April 1951 the Tribunal of the Bar 
Council reported that the proceedings should be 
dropped against the respondent as the further con¬ 
tinuance oi the enquiry was likely to be fruitless 
and as evidence may not be available. 

(2) We cannot agree with the Tribunal’s view 
of the matter. It may be that the complainant has 
chosen to withdraw the complaint made by him 
for reasons of his own. A mere statement by him 
that he could not substantiate the charges against 
the respondent cannot be accepted, especially hav¬ 
ing regard to the considered judgment of Pancha- 
pagesa Sastry J. in ‘C. S. No. 297 of 1947’ in which 
the learned Judge had an opportunity of examining 
the entire evidence on the matter and it is common 
ground that the present proceedings are intimately 
connected with the proceedings in that suit. On 
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the finding of the learned Judge In that case, we 
find it impossible to agree with the Tribunal that 
the two charges against the respondent cannot be 
substantiated. We wish to say no more at this 
stage which may prejudice the respondent in any 
manner. All that we propose to say now is that 
this is not a matter in which the proceedings should 
be dropped against the respondent merely because 
the complainant has chosen to withdraw the com¬ 
plaint. We cannot accept the report of the Tri¬ 
bunal and we direct the complaint to be kept on 
the file and an enquiry to be made by the Tribunal. 
II the complainant is not willing to conduct the 
proceedings the Tribunal can appoint an advocate 
to conduct the proceedings against the respondent. 

C.R.K./R.G.D. Order accordingly. 
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’ RAJAMANNAR C. J. AND VENKATARAMA 

AYYAR J. 

Ramachanduruni Purushotham, Petitioner v. 
Ramachanduruni Venkatappa and another , Res¬ 
pondents. 

Civil Misc. Petn. No. 4419 of 1950, D/- 6-9-1951. 

(a) Madras Restoration of Village Officers (Vali¬ 
dation) Act (18 (XVU1) of 1939) Ss. 2, 3 — Order 
of nature referred to in S. 2 — If can be challenged. 

Under S. 3, the declaration of the Government 
that the order passed by them is of the nature 
referred to in S. 2 is conclusive proof thereof and 
cannot be challenged on the ground that it teas not 
justified on facts of the case. AIR (32) 1945 Mad 
19 Rel. on. (Para 3) 

ib) Constitution of India. Art. 19(1) (/) — "Pro¬ 
perty” — Karnam's office — Madras Restoration of 
Village Officers (Validation) Act (18 (XVIII) of 
1939), whether infringes Art. 19(1) (f). 

The property which is contemplated by Art. 19 
( 1) (f) is obviously property which can be acquired 
held and disposed of. The Karnam's office cannot 
be acquired and it cannot be disposed of, and so far 
as holding is concerned, the incumbent holds it so 
long as he is not lawjully removed from that office. 
An office held in such circumstances on a precari¬ 
ous tenure cannot be deemed to be "property" as 
contemplated by Art. 19(l)(f). A. I. R. (9) 1922 
P C 96 Rel. on. 

Madras Restoration of Village Officers (Validat¬ 
ing) Act, (18 of 1939) does not in any way infringe 
Art. 19 (1) (/). (Para 4) 

(c) Madras Restoration of Village Officers (Vali¬ 
dating) Act (XVIII (18) of 1939)—Whether contra¬ 
venes Art. 14, Constitution of India. 

The Madras Act 18 of 1939 only purports to res - 
store to persons who were justly entitled to the 
office what they had lost for political reasons. Such 
a policy of justice can never be said to be discri¬ 
minatory. Madras Act XVIII of 1939 cannot be 
held to be unconstitutional on the ground of dis¬ 
crimination and docs not contravene Art. 14 of the 
Constitution. (Para 5) 

A. Sundaram Aiyar, Ch. Suryanarayana Rao and 
Ch. Rainakrishna Rao, for Petitioner; The Advocate 
General, for the Govt. Pleader, M. Seshachalapathl 
and K. Mangochari, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and In the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases). 

(*21) 44 Mad 643: (AIR (9) 1922 P C 96) (Pr 4) 
(’45) ILR (1945) Mad 398: (AIR (32) 1945 Mad 

M) (Pr 3) 


RAJAMANNAR C. J.: This application relates 
to the office of the Kamam of Tangutur village 
Ongoie taluk, Guntur District. One Ramkri- 
shnayya was the holder of this office till 23rd Nov- 
emoer 1922 when he died. He left behind him two 
sons. The first respondent Venkatappa was then 
a major and the petitioner Purushotham a minor. 

The first respondent renounced his right to the 
office by a letter addressed to the Revenue authori¬ 
ties and the petitioner was recognised as the Kar- 
nam of the village by an order of the Sub Collector 
dated 4th February 1923. As he was a minor he * 
was registered as Kamam with his paternal uncle 
as deputy. He attained majority in due course and 
took charge of the office in 1927 and ever since 
that date he has been discharging the 
duties of his officer. While 60 . on 6th March 
1950 the Government passed an order purporting 
to be in the exercise of the powers conferred by 
S. 2(c) of the Madras Restoration of Village Officers 
(Validation) Act, Madras Act XVIII of 1939 direct¬ 
ing that the first respondent be appointed as Kar- 
nam in the place of the petitioner, the existing in¬ 
cumbent. The petitioner seeks to have this order 
of Government quashed. 

(2) Madras Act XVIII of 1939 was passed for the 
purpose of validating the restoration of village 
officers who had lost their offices by reason of their 
association or connection with political movements. 

The* Government thought that it was desirable to 
restore the position which would have obtained if 
the officers or their heirs had not lost their offices 
or their right thereto because of their association 
or connection with political movements. S. 2 of the 
Act runs thus, 

'* 2 Notwithstanding anything contained in the 
Madras Proprietary Estates* Village Service Act, 
1894, or in the Madras Hereditary Village Offices 
Act, 1895, or in any decree or order passed in any 
suit, appeal, app.ication or revision or other pro¬ 
ceeding, (whether instituted, made, or taken 
under the Acts aforesaid or not) every order 
which has been, or which may hereafter be, pass¬ 
ed by or on the direction of, the Provincial Gov¬ 
ernment 

(ai restoring a village officer, who. by ieason whol¬ 
ly or partly of his association or connection with 
any political movement had been removed or dis¬ 
missed from his office, or had resigned therefrom, 
or had otherwise in any manner whatsoever ceas¬ 
ed to hold the same; or 

(b) appointing to the office or registering as en¬ 
titled thereto the heir of any such village Officer 
or of any person who in the ordinary course of 
events wouid have succeeded to the office or been 
registered as entitled thereto; or 

(c) appointing to a village office any person who, 
by reason wholly or partly of his association or 
connection with any political movement, had de¬ 
clined to accept the office or had been declared in¬ 
eligible therefor; or 

(d) appointing to a village office or registering 
as entitled thereto, the heir of any such person 
or of any other person who in the ordinary course 

of events, would have succeeded to the office or r 
been registered as entitled thereto; or ^ 

(e) directing the removal of any person from » 

village office in consequence of an order of the 
nature referred to in clause (a), (b), (c) or (a) 
above, „ 

shall be valid and be given effect to according to 
its tenor, and no such order shall be called id 
question In any Court of law". 

S. 3 lays down that if the Provincial Government 
declare that any order passed by them Is of the 
nature referred to in S. 2, such declaration shau 
be conclusive proof thereof and all Courts shall taxe 
Judicial notice of the same. In this case the oraer 
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. of the Government was passed under S. 2 (c), that 
is to say, the Government were of the opinion that 
the first respondent had by reason wholly or partly 
of his connection with the political movement of 
the day declined to accept the office to which ordi¬ 
narily he would have become entitled on the death 
of his father. The petitioner attempted to chal¬ 
lenge the validity of the Government Order firstly 
on the ground that the order was not justified on 
the facts and circumstances of the case, and second- 
—4ly on the ground that the Act itself became void 
after the Constitution came into force, in asmuch 
as its main provisions were inconsistent with the 
fundamental right declared by Art. 19(1) (f) and 
also because it was inconsistent with Art. 14 which 
conferred the right of equal protection of the laws 
on every person. 

(3) In our opinion, the petitioner is not entitled 
in this case to urge the first ground. We are also 
of the view that even if he is entitled to attack the 
order of the Government on the ground that it was 
vitiated by 'mala fides', we have ample material on 
which to hold that the order of the Government 
cannot be impugned as being in any sense ‘mala 
fide*. Under S. 3 the declaration of the Govem- 
’ ment that the order passed by them is of the 
nature referred to in S. 2 is conclusive proof there¬ 
of. It was decided in ‘Lakshminarasimha v. Pro¬ 
vince of Madras', ILR (1945) Mad 398 that this 
section was ‘intra vires’ the Madras Legislature and 
that it was a valid provision of law and was not in 
conflict with the provisions of S. 4 or of any other 
section of the Indian Evidence Act. Leach C. J. 
observed construing the section 
"If S. 3 had not been inserted in the Provincial 
Act, it might have been open to the appellant to 
contend that the case did not fall within the 
i four comers of S. 2.” 

jEven otherwise we consider that the Government 
Iwas Justified in concluding that the case fell with- 
ling S. 2(c) of the Act. The counter-affidavit of the 
'first respondent sets out the circumstances under 
which he renounced the office. He had discontinu¬ 
ed his studies and was doing Congress work. He 
was convicted and sentenced to undergo imprison¬ 
ment for a period of five months, and he served his 
sentence from 17th February 1922 to 15th July 
1922. His father died a few months later in Novem¬ 
ber 1922. After his renunciation he has been on 
active Congress work, was a touring secretary of 
the Andhra Provincial Congress Committee and 
had suffered six convictions from 1922 to 1942 and 
was in prison for an aggregate period of more than 
six years. All these facts are not denied. In view 
of these facts it is highly probable that the first 
respondent did not wish to accept the office of 
Karnam because of his connection with the Con¬ 
gress. It is also highly probable that the members 
of his family should have compelled him not to 
assign the true reason for his refusal to accept the 
office, because thereby the family as a whole would 
lose the benefit of the emoluments of the office. His 
conduct in voluntarily relinquishing his office is 
then easy to follow. On these facts, the Govern¬ 
ment rightly thought that the first respondent will 
^be entitled to the benefit of the provisions of the 
new Act. It cannot be said that the Government 
acted 'mala fide' in restoring the first respondent 
to the office. 

(4) Mr. Sundaram Aiyar’s contentions as regards 
the invalidity of the Act were based on the assump- 
tion that the petitioner was entitled to a kind of pro¬ 
perty by reason of his appointment to the office 
in 1923; because obviously if the petitioner was 
not entitled to the office as property or as a right 
in and to property, Art. 19(1) (f) of the Constitu- 
Ji° n could not have any application. We do not 
think It necessary to spend much time over this 
point in view of the definite pronouncement of the 


Judicial Committee as regards the nature of t^ 
kamam’s office in Madras in 'Venkata Jagannadha 
v. Veerabadrayya', 44 Mad 643 Lord Shaw summed 
up the law on the point in the following manner; 
"It is accordingly clear that since that time in 
Madras the Karnam of the village occupies his 
office not by hereditary or family right, but as 
personal appointee, though in certain cases that 
appointment is primarily exercised in favour of 
a suitable person who is a member of a particu¬ 
lar family. It would accordingly appear, apart 
from the authorities, that lands held as appur¬ 
tenant to the office so enjoyed should continue 
to go with that office and should accordingly be 
impartible". 

Earlier on in his judgment the reasons for that con¬ 
clusion are fully and elaborately set out The pro¬ 
visions of Madras Act III of 1895 and Madras Act 
II of 1894 are clearly inconsistent with the appointee 
for the time being treated as possessed of the 
office as property. The person in office can be dis¬ 
missed from his office for proper reason and by 
virtue of that dismissal, he will lose all right to 
the office. This position is wholly in¬ 
compatible with all juristic notions of a right to 
property. The property which is contemplated by 
Art. 19(1) (f) is obviously property which can be 
acquired, held and disposed of. The Karnam's 
office cannot be acquired and it cannot be disposed 
of, and so far as holding is concerned, the incum¬ 
bent holds it so long as he is not lawfully removed 
from that office. The rights which Mr. Sundaram 
Aiyar could call in aid of the petitioner are all 
rights which can be traced to the statutory provi¬ 
sions or to other Government regulations. Such, 
rights must needs be subject to amendments and 
repeals. Madras Act XVIII of 1939 must be deem¬ 
ed to have amended the original provisions of Mad- 
ras Act III of 1895 and if the petitioner can invoke, 
the provisions of the earlier Act in his support, he 
would be equally bound by the provisions of the 
later enactments which might curtail the rights 
which he had before. Mr. Sundaram Aiyar was 
not able to cite any authority to convince us that 
an office held in such circumstances as set out 
above on a precarious tenure can be deemed to be 
"property" as contemplated by Art. 19(1)(f). We 
are, therefore, of opinion that this article has not. 
been in any manner infringed. 

(5) There is very little substance in the conten-. 
tion based on Art. 14 of the Constitution. It was 
urged that there was discrimination in favour of 
political sufferers. This we think is not the correct 
way of looking at the purpose of the enactment, 
Madras Act XVIII of 1939. It is not as if persons 
in office are removed and political sufferers are 
appointed to those posts. The persons to whom 
the offices are restored under the Act are persons 
who would not have lost their offices or their right 
thereto but for their association with the political 
struggle in this country. The Act only purports! 
to restore to persons who were Justly entitled tot * 
the office what they had lost for political reasons! 
Such a policy of justice can never be said to be[ 
discriminatory. Madras Act XVm of 1939 cannot* 
be held to be unconstitutional on any of the grounds* 
urged by Mr. Sundaram Aiyar. 

(6) In the result the application fails and is dis¬ 
missed with costs. 

C.R.K./R.G.D. Application dismissed. 
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SUBBA RAO J. J 

C. D SekkOar, Petitioner v. R. Krishnamoorthy K 
Respondent. ^ 

Writ Petition No. 224 of 1951, D/- 21-8-1951. 
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\ Constitution oj India, Art. 226 — Writ of Man¬ 
damus when can be issued against college principal 
directing reinstatement oj dismissed student. 


A. I. R. 


Though the provisions oj Art. 226 oj the Constitu¬ 
tion oj India are apparently wide, directions in 
the nature oj a writ oj mandamus should not issue 
except to a public or 'quasi' public body or officer 
which is under an obligation, statutory or otherwise 
to do or refrain from doing anything and which is 
likely to inter]ere with the rights oj persons. The 
writ can issue even ij the petitioner has his remedy 
by way oj a suit jor declaration oj his rights when 
such an alternative remedy cannot be adequate 
as when the relief granted would be injruciuous 
when it is given oy lapse oj time. A student study¬ 
ing in a College nas a personal right to continue 
to study therein till the course is completed or he 
has otherwise been removed or expelled in strict 
compliance with the rules governing the institu¬ 
tion. The Principal oj an institution maintained 
from the funds oj a public trust contributed from 
public funds, ajfiliated to the University and gov¬ 
erned by the rules oj the University, and the scheme 
framed by the High Court is certainly a person 
holding a * quasi' public office; t Principal oj the 
Paehiappa’s College, Madras was held to be such 
a person.) The maintenance oj discipline, the up¬ 
keep oj the necessary tone and standards oj be¬ 
haviours in a body oj students in such a College 
is primarily entrusted to the Principal or other 
ojjicers oj the institution. The High Court will not 
interfere with the discretion oj such an authority 
unless it is clearly established that the authority 
concerned has not honestly exercised the discre¬ 
tion, actuated by some motive extraneous to the 
purpose committed to its discretion. The principle 
oj natural justice is an clastic conception especial¬ 
ly when applied to educational institutions, it is 
wrong to import the conception oj "lis” in the deal¬ 
ings oj a Principal with his students . The Court 
will interfere, only ij it be satisfied on a considera¬ 
tion oj the entire material placed before it that the 
action oj the authority concerned is arbitrary, is 
due to a mala jide exercise oj discretion actuated by 
extraneous circumstances. *Case law reviewed. 

(Paras 16, IS) 

'Held' on facts that the action oj the Principal 
in dismissing the petitioner student from the Col¬ 
lege on disciplinary grounds was not arbitrary. Ij 
so he had disciplinary jurisdiction to ask the stu¬ 
dent to leave the college. (Para 7) 


Though it teas not within the province oj the 
Court to dictate what the principal should or 
should not do to meet a particular contingency, his 
Lordship observed, that the object or discipline 
might have been better served if the principal had 
accepted the unconditional apology agreed to be 
tendered by the student and the undertaking by 
the lather guaranteeing the future good conduct 
oj his son, and magnanimously pardoned him as a 
father would do his son rather than puling a seal 
of finality on the punishment inflicted by him. 
That would have enhanced the prestige oj the prin¬ 
cipal and oj his college in the eyes of not only his 
students present and future but also the public. 

(Para 19) 

T. S. Venkataraman and S. Vaidhyanathan, jor 
Petitioner; K. Sanjeevi Naidu, for Respondent. 


Cases referred to: 

(Arranged In order of Courts, and In the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(*39) AIR (23) 1939 Bom 35: (40 Bom LR 1213) 

(Pr ;3* 

(’47) AIR (34) 1947 Bom 193: (43 Bom L R G55» 

(Pr 14) 

<'4S> ILR (1940 ) 2 Cal 88 (Pr 13) 


('51) G4 Mad L W 665: (AIR (39) 1952 Mad 112) 

39 American L R 1016 (Pr^i 

92 EH 818: (3 Mod 148) (Pr 

(1825) 107 E R 1277 : <4 B & C 855) (Pr 19 
(1916) 32 TLR 479 (Pr y 


ORDER: This is an application for issuing a 
Writ of Mandamus directing the Principal of°the 
Pachiappa’s College to readmit the petitioner to 
the final Year Economics Honours Class. 


(2) The petitioner was a student of the final 
year Economics Honours Class in the Pach.appa's 
College, Madras. In 1949 he had been expelled irom 
the hostel attached to the Pachiappa’s College on 
24 hours notice. The Principal says that he had 
to be expelled because of his improper behaviour. 
The petitioner affirms that he was wrongfully ex¬ 
pelled from the hostel because lie comp.ained to 
one of the trustees about the scarcity of water in 
the bath room and the ennancement of the mess 
rate. On 19th July 1950, the Principal wrote a let¬ 
ter to the petitioner's father informing him that 
his son's behaviour had not shown any improve¬ 
ment even at the beginning of the year. He com¬ 
plained to him of a specific instance, namely, that 
when he was getting up the stair case, the peti¬ 
tioner in the presence of about 50 students men¬ 
tioned in the most contemptuous language “What 
does it matter if the Principal comes". To this 
letter, the petitioner’s father replied on 21-7-1950 
wherein lie complained that his son was expelled 
from the hostel for a small mistake and that con¬ 
sequently he had to spend large amounts. He ap¬ 
pealed to him to treat his son as his son and to 
permit him to continue his studies. On 12-7-1951 
about 4 p. m. an incident took place at the office 
room of the College. As to what happened at that 
place, there are conflicting versions. The peti¬ 
tioner’s version is: On 12-7-1951 at about 4 p.m. 
he asked the clerk of the College to give him a 
railway concession form lor students to obtain his 
season pass to travel by electric train to reach the 
college. The clerk concerned informed him that 
forms could be issued only between 1-30 p.m. and 
3 p. m. At 4-30 p. m. the petitioner saw the clerk 
issuing the said forms to other students. He went 
into the office room and asked the clerk why he 
made this discrimination. The clerk assumed a 
haughty attitude and indulged in threatening and 
abusive language and said that he could do what 
he wanted and might even take the matter to the 
President of the Trust Board. He replied that he 
was not so childish as to report this silly matter 
to the President. Just then the Principal stepped 
in and the position was eased with the result ‘hat 
the Principal himself got a form for him the next 
day with which he purchased the ticket. The Prin¬ 
cipal gives an entirely different version of what 
took place that day. According to him what hap¬ 
pened was this. On 12-7-1951 at 3.15 p. m. the peti¬ 
tioner went to the College to apply for South In¬ 
dian Railway concession form from the clerk con¬ 
cerned. He asked the petitioner to come for tne 
forms in the hours stipulated therefor. On hear¬ 
ing this, the petitioner flared up at once and abus¬ 
ed the clerk and created a scene. The Head cierK 
then asked the petitioner not to crea ^ 
any scene but to bring the matter to tne 
notice of the .Principal and thereupon the peti¬ 
tioner had talked disparagingly about the Principal. 
When the Head clerk asked the petitioner to re¬ 
port the matter to the President of the Tra • 
Board, he abused in vulgar language the Pros*”®"; 
of the Trust Board, the principal and the other 
members of the management. When he returnea 
to his room at 3.30 p.m. he found the Petitioner 
coming into the office room shouting. Then n- 
took him to his office room and asked him tne re* 
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son lor his unseemly behaviour. He complained 
about the partiality of the omce staff and talked 
in disrespectful ana contemptuous language against 
the management and he had to asa him to go 
away. In the repiy affidavit the petitioner denied 
that he called the respondent and the members of 
the management all sorts of names in indecent 
language or that he indulged in behaviour not 
worthy of a standard (Sic. Student). The version 
gi/en by the Principal is supported by the affidavits 
filed by Gopala Chetty. despatching c.erk. Chen- 
galvaroyan, Librarian, Pattabhiraman, Head Clerk, 
VenKatarao. one oi the clerks, Krishnamachary, 
Assistant Professor in Telgu and Bhujangaraya 
Sarma, another Assistant Professor in Temgu. On 
enquiry, the Principal found that the behaviour oi 
the student was such as to deserve disciplinary 
action. On 12-7-1951, he had taken statements 
from Chockalingam, Bhashyaramanujam, Seetha- 
pathi, Venkatarao, Krishnamachari, Bhujangaraya 
Sarma, Pattabhiraman and Ramachandran, who all 
described in detail what had all taken place in the 
office. The Principal called for an urgent meeting 
Gn 17-7-1951 of the members of the College Council. 
The College Council in their proceedings dated 17th 
July 1951 after having listened to the report of 
the Principal and the evidence of the office staff 
and the Assistant Professors unanimously resolved 
that the petitioner be sent out of the college for 
his grave misconduct. 

(3) The Principal says in his counter that on 
18-7-1951 at about 11-15 a.m. he sent for the peti¬ 
tioner, who was in his class room but did not turn 
up and that at 11-45 a.m. he went to the class room 
of the petitioner and brought him to his chambers. 
When he put before him all the facts as stated by 
the clerk and the other members of the staff and 
asked him why he behaved in such a manner and 
used such indecent and insulting language, the 
Principal says the petitioner totally denied that he 
abused anybody or created any scene and turned 
round and called the Head clerk a liar and also 
the Principal a liar. The Principal then instructed 
Ills head clerk to get his Transfer Certificate ready 
and as soon as it was brought to him he signed it 
and handed it over to him. The petitioner refused 
to receive the certificate and proceeded straight to 
his class. As the petitioner refused to leave the 
class, the Principal requested the Professor to dis¬ 
perse the ciass for that day and the Transfer Cer¬ 
tificate was thereafter sent to him by post on 
20-7-1951. In regard to this incident, the petitioner 
gives a different story. According to him, the 
statements were taken by the Principal at a later 
stage as a counterblast to his protesting and rous¬ 
ing indignation against their partiality. He admits 
that the Principal orally intimated to him on 18-7- 
1951 about the conclusion arrived at by the College 
Council but states that he did not give him any 
opportunity to establish his innocence. Accord¬ 
ing to the Principal, on the morning of 19th July 
1951, when the classes were working peacefully in 
both the Science or Arts blocks, the petitioner at 
the head of about 100 students entered the Science 
block of the College at about 11-10 a.m. and from 
there came 'en masse* to the Arts block at about 
11-30 a.m. shouting slogans like “Down with the 
Principal” disturbing the classes and persuading 
the students to come out. Fearing that some dam¬ 
age might be done to the College property, the 
Principal closed the college at about 11-45 a. m. for 
the day. 

(4) The petitioner does not deny that incident 
but described the demonstration by the students 
as one made in a peaceful and orderly manner as 
protest against the high-handed action of the res¬ 
pondent and the College authorities in the treat¬ 
ment of a fellow-student of theirs. The petitioner’s 
father by letter dated 19-7-1951 requested the 
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Principal to reconsider the position, and permit 
the petitioner to prosecute his studies as before 
but the Principal replied giving all the details which 
necessitated the drastic action taken by him md 
expressed his view that there is no need to recon¬ 
sider his case. The petitioner having lailed in his 
attempt to get himself reinstated ihed the pre¬ 
sent mandamus petition for the aforesaid relief. 

(5) The learned Counsel for the petitioner con¬ 
tended that his client has a legal right to continue 
his studies in the College and that the act of the 
Principal and that of the College Council in send¬ 
ing him out oi the College was arbitrary and 
against the fundamental principles of natural jus¬ 
tice and therefore he wouid be entitled to a Writ 
of mandamus. The learned Counsel for the res¬ 
pondent raised a preliminary objection that the 
present appJcation for mandamus was not main¬ 
tainable as such a writ would not issue against a 
private institution and that the petitioner had an 
adequate remedy by instituting a regular suit it 
his rights were in any way interfered with. He 
further argued that the action of the Principal and 
of the Couege Council in sending out the student 
from the College for misconduct is a question en¬ 
tirely within their jurisdiction and the High Coun 
will not interfere with their discretion in the exercise 
of their disciplinary jurisdiction. The first ques¬ 
tion therefore is whether a writ of mandamus will 
issue against the authorities of a collage directing 
them to allow a student to continue his studies In 
the college when he was dismissed by them in 
exercise of their disciplinary jurisdiction. 

(6) The right of the High Court to issue writs 
like mandamus is governed by Art, 226 of the Con¬ 
stitution of India. It reads: 

“Notwithstanding anything in Art. 32 every High 
Court shall have power throughout territories in 
relation to which it exercises jurisdiction to issue 
to any person or authority including in proper 
cases any Government within those territories, 
directions orders or writs including writs in ihe 
nature of habeas corpus, mandamus prohibition, 
quo warranto and certiorari or any of them for 
enforcement of any of the rights conferred by 
Part III and for any other purpose.” 

The power of the High Court is expressed in gene¬ 
ral terms and the words are susceptible of the con¬ 
struction sought to be put upon them by the learn¬ 
ed Counsel for the petitioner that under the Article 
a Writ of Mandamus could be issued not only 
against persons entrusted with public duties but 
also against persons discharging duties other than 
public. But this construction is no longer open 
In view of the Bench decision of this Court report¬ 
ed in ‘In re Thippasami’, 64 Mad L W 665. There an 
application was filed purporting to be under Art. 
226 of the Constitution at the instance of a minor 
by his guardian for directions in the nature of a 
Writ of Mandamus directing the respondents to 
forbear from cutting the trees standing on certain 
survey numbers in a village and from removing the 
timber from the said lands. The learned Judges 
Rajamannar C. J. and Balakrishna Aiyar J. lay 
down the scope of a Writ of Mandamus under Art. 
226 of the Constitution of India as follows: 

“In our opinion Art. 226 of the Constitution 
should not be construed so as to replace the ordi¬ 
nary remedies by way of a suit and application 
available to the litigant under the general law 
of the land. Directions in the nature of a writ 
of mandamus should not, in our opinion, issue 
under this article except to a public, a quasi¬ 
public body or officer which is under an obliga¬ 
tion, statutory or otherwise to do or refrain from 
doing anything which is likely to interfere with, 
the rights of persons.” 

To put in other words, the learned Judges held 
that the scope of a Writ of Mandamus under ArL 
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-2 26 is not different from that obtaining in Eng- 
'ana. The law on the subject, as administered in 
England is succinctly stated in Halsbury’s Laws of 
England, 2nd Edn. IX volume at page 744 as 
follows: 

The writ of mandamus is a high prerogative 
writ of a most extensive remedial nature and is, 
in form, a command issuing from the High Court 
of Justice directed to any person, corporation, 
or inferior Court, requiring him or them to do 
some particular thing therein specified which ap¬ 
pertains to his or their office and is in the nature 
of a public duty. Its purpose is to suppiy defects 
of justice and accordingly it will issue to the end 
that justice may be done, in all cases where there 
is a specific legal right and no specific leeal re¬ 
medy for enforcing such right and it may issue 
in cases where, although there is an alternative 
legal remedy, yet such mode of redress is less con¬ 
venient, beneficial and effectual/' 

I accept the statement as a complete and brief 
summary of the law on the subject. This power to 
issue a writ of mandamus is embodied in S. 45 of 
the Specific Relief Act, 1877. S. 45 reads as follows: 
Any oi tile High Courts or Judicature at Cal¬ 
cutta, Madras and Bombay may make an order 
requiring any specific act to be done or forborne, 
within the local limits of its ordinary original 
civil jurisdiction by any person holding a public 
office, whether of a permanent or a temporary 
nature, or by any corporation or inferior Court 
of judicature. 

Proviaed (a) that an application for such order 
be made by some person whose property, fran¬ 
chise or personal right would be injured by tiie 
loroearing or doing las the case may be) of the 
said specific act; 

(b) that such doing or forbearing is, under the 
law for the time being in force, clearly incum¬ 
bent on such person or Court in his or its public 
character or on such corporation in its corporat- 
ed character; 

(c) that in the opinion of the High Court such 
doing or forbearing is consonant to right and 
Justice; 

(d) that the applicant has no other specific and 
adequate legal remedy, and 

(e) that the remedy given by the order applied 
for will be complete". 

Under S. 45 the power to issue directions in the 
nature of a writ of mandamus is confined to the 
ordinary original civil jurisdiction. But under Art. 
225 of the Constitution of India this Writ can be 
issued throughout the Madras State. The other 
provisions of the section laying down the limits of 
the exercise of jurisdiction is nothing more than 
the limits of the writ of mandamus issued by the 
King's Bench Division of the High Court of Justice 
in England. Under this section, a Writ will be 
issued against any person holding a public office 
or a corporation or an inferior Court of iudica- 
ture. An application can be filed only by a person 
whose property, franchise or personal right wouid 
be injured and the Court will compel only such a 
person if the doing or forbearing is incumbent on 
such person in his public character under any law 
for the time being in force. 

(7) The learned counsel for the respondent there¬ 
fore contended that the Principal is neither a per¬ 
son holding a public office nor is the forbearing to 
discharge the duty of a public character imposed 
on him under any law for the time being in lorce. 

It is therefore necessary to ascertain the character 
of the principal’s office and the duties imposed on 
him by any statute or rules framed thereunder. 

(8) The Pachaiyappa’s College is conducted bv 
the Pachiappa Trust from out of the funds of the 
Pachiappa charities, which is admittedly a public 


charitable endowment. The charities owe their 
origin to the endowment made by late Pachiappa 
Mudafi and later augmented by donations made 
or endowments created by philanthropicafiy minded 
gentlemen from time to time. The High Court of 
Madras framed a scheme under S. 92, C.P.C where- 
under provision was made for the management of 
the various institutions. 

(9) Under Clause 4 ( 1 ) the College Council is 
empowered to deal with the promotion, removal or 
expulsion of students. Under Ciause 4 (a) the 
Executive Management of the College and of the 
High School attached thereto shall subject to the 
general control of the Board of Trustees be vested 
in the Principal of Pachiappa's College assisted by 
a Co.lege Council. Under Clause 4 (c) save as 
herein otherwise provided, the Principal shall ordi¬ 
narily be bound by the opinion of the majority 
oi the College Council but may overrule such opin¬ 
ion and shall then submit to the Board of Trustees 
in writing his reasons for dissenting from the views 
of the Council together with such minutes on the 
subject as the Council or individual members there¬ 
of may wish to record for the consideration and 
final decision of the Board of Trustees. Clause 4 
(n says that as regards the students of the College, 
the Principal shall have exclusive control in matter 
of discip.ine and punishment and the Council shall 
not be entitled to interfere therein except in cases 
of expulsion. 

(10) The Madras Educational Rules divide Edu¬ 
cational Institutions into two main classes "Public” 
and "Private." Six classes of public institutions 
are given, one of them being Colleges affiliated to 
the University of Madras. All other educational 
institutions are classed as private institutions. 
Public institutions are classified into two categories 
(i) those under the management of the Government 
or local boards or Municipal Councils known as 
institutions under public management, and (ii) 
those under the management of private persons or 
associations known as institutions under private 
management. Public institutions under private 
managements are classified into aided and unaided 
according as they do or do not receive aid from 
the public fund. It is not disputed that Pachiappa* 
College is a public institution coming under the 
second category and that it also receives aid from 
public funds. Chapter VIII of the rules provide 
for disciplinary regulations in regard to colleges. 
Rules 95 provides that Headmasters, Principals or 
other constituted school, college or hostel autho¬ 
rities may frame and issue from time to time dis¬ 
ciplinary rules of a permanent or temporary 
character regulating the conduct within this school, 
college, or hostel precincts of students on the rolls. 
Rule 97 says that Headmasters, Principals or other 
constituted school, college or hostel authorities shall 
have full power to inflict the following punishments 
in the interests of the students or the institutions 
concerned: 

Fine, loss of attendance, loss of term certificates, 
suspension and expulsion. 

It is also provided therein that in cases of colleges 
such disciplinary regulations as may be issued by the 
respective universities to which they are affiliated 
ana as are not inconsistent with the regulations 
in this Chapter will also apply. 

(11) It will be seen from the aforesaid rules and 
the clauses of the scheme that the Pachiappa s 
College is a public institution, that the principal 
and the college council in discharge of their duties 
are governed by the Madras Educational Rules, by 
the disciplinary Regulations issued by the Univer¬ 
sity and by the clauses of the scheme framed by 
the High Court. It may therefore be held that 
the Principal is holding a quasi-public office and 
is bound to discharge his duties in accordance with 
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the rules governing this Institution and regulating 
his conduct. 

(12) In this connection the learned counsel for 
the respondent cited before me a long catena of 
cases. I shall now proceed to deal orieily with 
the relevant cases, which throw light on the ques¬ 
tion now raised. The learned counsel for the res¬ 
pondent strongly relied upon the decision reported 
in 'Ex parte Mann', (191b) 32 TLR 479. It is laid 
down therein that a mandamus will not be issued 
l against a tribunal to do an act, which it is not 
~ authorised to do in pursuance of any statutory 
authority. It is not necessary to canvass the correct¬ 
ness of this proposition as in this case I have al¬ 
ready pointed out that the Principal is bound to 
exercise his jurisdiction in compliance with the 
Educational Rules, the regulations made by the 
University and the clauses of the scheme lramed 
by the High Court. The decision in ‘The King v. 
Benchers of Lincoln's Inn', (1825) 107 E R 1277, is 
relied upon for the proposition that a Court can¬ 
not compel an institution to adimt a student. In 
that case, one Woo.er made an application at t*e 
Steward’s office of the Society of Lincoln’s Inn to 
have his name enrolled as a member of that society 
and left a paper containing his name, etc. confor¬ 
mably to the regulations of the society. His appli¬ 
cation was rejected by the Benchers. He applied 
for an opportunity to be heard but he was rejected. 
He then applied to the High Court for a rule calling 
upon the Masters, Treasurers, and Benchers of 
Lincoln’s Inn to show cause why a writ of manda¬ 
mus should not issue commanaing them to admit 
him as a member of their society for the purpose 
of qualifying himself to be called to the Bar. That 
application was dismissed mainly on the ground 
that he had no inchoate right to be admitted as 
a member of the association and there was no 
obligation on the part of the association to admit 
him. At page 1279, Abbot, C. J„ made the following 
remarks: 

“It has been argued that every individual has 
'pnma facie’ an inchoate right to be a member 
of one of these societies for the purpose of quali¬ 
fying himself to practise as a barrister. If that 
proposition were established, there would be a 
sufficient ground for granting a mandamus but I 
apprehend that there is no such inchoate right. 
It might as well be said that every individual 
had an inchoate right to be admitted a member 
of the College in either of the Universities or 
College of Physicians or any other establishment 
of that nature. But supposing an individual were 
desirous to practice medicine in London, this 
Court would not grant a mandamus to compel 
the College of Physicians to admit him as one of 
their members or as a licentiate. I think there¬ 
fore that in this case we ought not to grant a 
mandamus.” 

Bayley, J„ says in the same page: 

“They make their own rules as to the admission 
of members and even if they act capriciously 
upon the subject this Court can give no remedy 
in such a case, because in fact there has been 
v no violation of any right. This case is analogous 
to that of a college." 

But to my mind there is an esssential distinction 
between admission to a college and illegal removal 
or expulsion of a student. In the latter case, it 
cannot be said that he has no right to have a 
particular thing done and there Is no obligation 
upon the other party to do it. If he is a student 
°!u e College - he k entitled to not to be removed 
otherwise than under the procedure prescribed under 
the rules and if the Principal acts arbitrarily or 
• to the rules, he has got a right to compel 

tne principal to allow him to continue to study 
in the college. 


(13) In “The King v. The Chancellors, Masters 
and Scholars of the University of Cambridge' 02 
E R bio, an application for issuing a writ of manda¬ 
mus was taken out to restore one Richard Hentley 
to his degree of Doctor of Divinity. He had been 
degraded by the Vice-Chancellor’s Court of the 
University of Cambridge for having been guilty of 
contempt in speaking approorious words against 
the Vice-Chancellor. One of the grounds of ob¬ 
jection raised by Mr. Bentley was that in the Vice- 
Chancellor's Court he was not summoned which 
was against natural justice and against law of God 
and man. At page 819, the learned Judges held 
that: 

"This is a very proper mandamus for it is to 
restore a member of a great corporation to a great 
office, a dignity and a free-hold. First an office 
that concerns the Government of a corporation 
and so agreed in the return. And is not the 
Government of so great an University as Cam¬ 
bridge of as great concern as the Government of 
a poor borough?” 

The mandamus was issued on the only ground that 
the petitioner was not summoned in the Court 
There is no analogy on facts between this case 
and that before me but this decision was relied 
upon by the learned counsel for the petitioner in 
support of his contention that an order made 
which is against natural justice and against the 
law of God and man is bad. 'Ezra v. Mahendra- 
nath', ILR (1946) 2 Cal 88, relates to the ex* ui- 
sion ol a memoer from the masonic conclave. The 
expelled member filed a suit for a declaration that 
the expelling resolution is null and void and that 
he is still a member of the conclave and for an in¬ 
junction restraining the respondent and other 
officers and members of the conclave from preven¬ 
ting him from participating in its management 
and exercising his rights and privilege as a member. 
As notice of the charge that the petitioner has in¬ 
stituted criminal proceedings against a orother 
masonic was not given to him. the learned .Judges 
in that case held that the appellant was not pro¬ 
perly, correctly and legally expelled. This case 
does not relate to a writ of mandamus and does not 
really afford any guide. It is relied upon only for 
the purpose of showing that expulsion without giv¬ 
ing notice of charges for which one is expelled is 
contrary to the principles of natural Justice and is 
therefore bad in law. The decision in ‘Ambalal 
Saraohai v. Phiroz H. Antia', AIR (26) 1939 Bom 
35. relates to a club. A member of the club had 
been expelled by a resolution of the members of 
the club. The requisition for the meeting gave no 
reasons whatever for the expulsion nor was mere 
any correspondence between the plaintiff and the 
Managing Committee or Honorary Secretary or any 
member with respect to the reasons for the ex¬ 
pulsion. The expelled member did not attend the 
meeting. The Court held that the action on the 
part of the members of the club offended against 
the elementary principle of natural justice and 
reason and Justified interference by a civil Court 
and the plaintiff was entitled to the relief claimed 
by him. This decision also does not really bear 
on the question to be decided. The question arose 
in a suit, the institution concerned is a Club and 
the expulsion made therein was contrary to all the 
principles of natural justice. But a case reported 
in 'Woods v. Simpson', 39 American L R 1016 is 
very instructive. There a girl student of the Uni- 
verslty of Maryland was refused admittance to the 
third year of work after she had finished the first 
two years. This girl student was not readily sub¬ 
missive to the rules and regulations and that during 
her two years at the University she was, to a con¬ 
siderable extent, in conflict with the authorities who 
had her in charge. It appears that a Washington 
newspaper was supplied with a report professing to • 
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have been furnished by the girl students ol the 
conege to tne enect that men omciais of the Uni¬ 
versity were making ojjectionao*e suggestions to 
gin students ana otherwise exnibitmg a wrong 
moral attitude towards them. Uimke what gene¬ 
rally happens in the Coueges ol our State, a stu 
dents nuss meeting passea a resolution of confi¬ 
dence in the uamuastraLon, denying the report and 
all voting in iavour of the resolution except the 
petitioner ana one otner. The Principal invito 
the petitioner ana asxea her whetner or not she 
had sent the report. She replied that she cou*d not 
answer that question. As she uia not comply 
with that request, she was transierred to some 
other University. She brought proceedings in Bal¬ 
timore lor the issue 0 i a writ of mandamus to 
compel tlie oilicers of the University of Mary¬ 
land to permit her to continue her course. 
The City Court of Baltimore issued the man¬ 
damus but on appeal that order w'as set aside 
by the appellate court. Tne following observations 
of Bond, C. J., may usefully be stated: 

“The maintenance of discip.ine, the upkeep ol 
the necessary tone and standards of behaviour in 
a body of students in a college is of course 1 task 
committed to its faculty ana officers, not to the 
Courts. It is a task wnich demands special ex¬ 
perience and is often one of much delicacy, 
especially in dealing with girl students and the 
officers must of nefiessity be left untrammelled 
in handling the problems which arise as their 
judgment and discretion may dictate, looking to 
the ends to be accomplished. Oniy in extra¬ 
ordinary situations can a Court of law ever be 
called upon to step in between students and the 
oilicers in charge of them. When it is made clear 
that an action with respect to a student has not 
an honest exercise of discretion, looking to the 
proper ends, but beyond the limits of that discre¬ 
tion or arising from some motive extraneous to 
the purposes committed to that discretion, the 
Courts may be called upon for relief. In such 
case the officials have, as it is sometimes stated, 
acted arbitrarily or abused their discretion and 
the Courts may be required to remedy that." 

(14) Another case which also throws much light 
on the question is ‘Lakshmikant Shripat v. C. R. 
Gerrard’, AIR (34) 1947 Bom 193. In that case a 
young man named Lakshmikant Shripat Bhandare 
was a student of the J. J. School of Arts. He 
filed an application in the Bombay High Court 
under S. 45 of the Specific Relief Act and asked 
for an order directing the respondent who was a 
Director of the Institution to forbear from enforc¬ 
ing an order purporting to expel him from the J. J. 
School of Arts and from preventing the petitioner 
from attending the said school. The application 
was dismissed on the preliminary ground but the 
lea^med Judge proceeded to consider the other 
questions raised. At page 198, Blagden ,J., says: 

"It is perfectly true that the headmaster of a 
school or the principal of a college in the ad¬ 
ministration of his establishment has not got ar¬ 
bitrary and unfettered powers to expel students 
as and when he thinks fit or even to do so merely 
because he thinks that the interests of the insti¬ 
tution require their expulsion. He cannot for 
example expel a pupil merely because he dislikes 
his appearance or even because he thinks, dis¬ 
regarding the interests of the pupil, that the school 
would be a better place without that pupil. He is 
bound to take into account the interests both of 
the particular pupil and of the other pupils. 
There i3 no Indication in the present case that 
there has been any departure from that course." 

(15) At page 198 the learned Judge proceeds to 
state that: 


“that case alone seems to me to show that con- 
tuiuea aeaance oi scnolastice aiscipline is a 
thing in lfoea quite inconsistent with the rela- 
tionamp wnicn ougnt to exist between tne 
teacner ana tne taught and if persisted it can 
omy resmt in the pupa’s being dismissed, lor if 
it continues it must comp.eie.y unaermine the 
teacners authority over omer pupns." 

(lo) The ioiiowing princes emerge from a con¬ 
sideration ox tne aiuic^aia ease-iaw on the suoject: 
(i) Tnougn tne provisions of Art. 228 of the Con¬ 
stitution of India are apparently wide, direction 
in the nature oi a writ oi mandamus should mu 
issue except to a puoiic or quasi-puoiic boay or 
officer which is unuer an obligation, statutory or 
otherwise to do or reirain from doing anything ana 
wnich is nkexy to interfere with the rights oi 
persons (ii) A student studying in a College has a 
personal right to continue to study therein till the 
course is completed or he has otherwise been re¬ 
moved or expelled in strict compliance with the 
rules governing the institution, (iii) The Princi¬ 
pal of an institution maintained from the funds 
of a public trust contributed from public funds 
affiliated to the University and governed by the 
niles of the University, and the scheme framed by 
the High Court is certainly a person holding a 
quasi public office; (iv> The maintenance of disci¬ 
pline, the upkeep of the necessary tone and stan¬ 
dards of behaviour in a body of students in such 
a college is primarily entrusted to the Principal 
or other officers of the institution. The High 
Court will not interfere with the discretion of 
such an authority unless it is clearly established 
that the authority concerned has not honestly 
exercised the discretion, actuated by some motive 
extraneous to the purpose committed to their dis¬ 
cretion. To put in other words, the High Court 
will not interfere unless the authority concerned 
acted arbitrarily or abused his discretion; (v) The 
principle of natural justice Is an elastic conception 
especially when applied to educational institutions. 
It is wrong to import the conception of "Us" in 
the dealings of a Principal with his students. The, 
Court will alone interfere, if it be satisfied on a, 
consideration of the entire material placed before! 
it that the action of the authority concerned isi 
arbitrary, is due to a mala fide exercise of discre¬ 
tion actuated by extraneous circumstances. 

<17)Following the aforesaid principles, can it be 
said in this case that the principal of the College 
acted arbitrarily in the exercise of his discretion or 
actuated by any extraneous circumstances? The 
learned counsel for the petitioner rightly conceded 
that he could not ask the Court to go into the cor¬ 
rectness or otherwise of the action taken by the 
principal. Nor does he pursue the line suggested in 
the affidavit that he was actuated by extraneous cir¬ 
cumstances. But he pressed on me to hold that the 
order directing his client to leave the College was 
made behind his back without giving him an op¬ 
portunity to explain the charges made against him 
and therefore is arbitrary. But a perusal of the 
records does not disclose that the principal acted 
arbitrarily. I have no hesitation to accept the 
facts, as stated in the Principal’s affidavit especi¬ 
ally as some of the said facts were corroborated in 
aU the mateiral particulars by the affidavits n.ea 
by the Assistant Lecturers. The petitioner naa 
been expelled once from the hostel As early as 
19-7-1950, the Principal complained to the peti¬ 
tioner’s father that the petitioner’s behaviour was 
not os it should be. On 12-7-1951 at 3-30 pni., the 
principal says he took him to his room and ques¬ 
tioned him about his unseemly behaviour but tne 
petitioner complained against the office stair, un 
the 12th itself the staff of the College tadmw 
two of the lecturers made statements to the rrin- 
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clpal narrating the particulars of his behaviour in 
the office. On the 17th the college council made 
an enquiry, listened to the report of the principal 
and unanimously resolved to send the petitioner 
out of the college. On the 18th at 11-15 a.m., the 
respondent sent for the petitioner who was in 
his class room but he did not turn up. At ll-4o 
am the principal went to the class room and 
brought him to his chambers. When he put to 
,him all the facts as stated to him by the clerks and 
Uie other members of the staff, the petitioner 
totally denied that he abused anybody or created 
any scene and turned round and called the head 
clerk a liar and also the respondent a liar. As the 
petitioner refused to take the certificate and did 
not leave the room, the class had to be dispersed 
that day. On the 19th, a demonstration by 100 
students was held in the college premises and the 
college had to be closed that day. I cannot say 
from the aforesaid circumstances Chat the princi¬ 
pal acted arbitrarily. If so, as the principal is the 
authority to exercise disciplinary jurisdiction, he 
was within his rights to ask the student to leave 
the college. 

( 18 ) I do not see much force in the argument of 
the learned counsel for the respondent that this 
Court has no power to issue a writ as the peti¬ 
tioner can file a suit for declaration of his right. 
Such a remedy cannot be an adequate remedy 
for by the time the suit is disposed of, the term 
of the college may run out. 

(19) But before closing, I would not be doing my 
duty if I did not express the feeling that oppressed 
me during the arguments and of which I gave ex¬ 
pression on more than one occasion that the ob¬ 
ject or discipline might have been better served 
if the principal had accepted the unconditional 
apology agreed to be tendered by the student and 
the undertaking by the father guaranteeing the 
future good conduct of his son, and magnanimously 
[pardoned him as a father would do his son 
rather than putting a seal of finality of the punish¬ 
ment Inflicted by him. That would have en¬ 
hanced the prestige of the principal and of his 
college in the eyes of not only his students pre¬ 
sent and future but also the public. Though It is 
not within my province to dictate what the prin¬ 
cipal should or should not do to meet a particular 
contingency I express my view for the considera¬ 
tion of the Principal and the College Council. 

(20) In the result, the application is dismissed, 

but in the circumstances without costs. 
C.R.K./R.G.D. Application dismissed. 
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MACK AND SOMASUNDARAM, JJ. 

In re Kondiddasu Appalaswamy, Detenue, Peti¬ 
tioner. 

Criminal Miscellaneous Petition No. 1716 of 
1951, D/- 27-8-1951. 

Preventive Detention Act (1950), S. 3 (I), (a), 
(Hi) — Detention under — Validity — Smuggling 
and black-marketing in rice if prejudicial to main¬ 
tenance of supplies and services essential to the 
community. 

The petitioner was arrested and detained under 
S. 3 (I) (a) ( iii ), Preventive Detention Act, for 
action prejudicial to the maintenance of supplies 
and services essential to the community. The 
grounds of detentnion served on him alleged that 
the petitioner was smuggling rice into his mill and 
ms carrying on black-marketing activities in rice 
on a large scale in the course of which he was 
estimated to have made illegal profits amounting 
to about five lakhs of rupees. 


'Held' that the grounds alleged against the peti¬ 
tioner came within the scope of S. 3 (1) (a) (iii). 
Preventive Detention Act and as such the deten¬ 
tion was not illegal. (Para 5) 

K. S. Jayarama Ayyar for G. K. Venkatanara- 
simhan, for Petitioner. 

MACK, J.: Petitioner, Kondidasu Appalaswami 
was arrested on 2-8-1951, i.e., rather more than 
three weeks ago and detained for action prejudi¬ 
cial to the maintenance of supplies and services 
essential to the community under Section 3 (1), 
(a), (iii) of the Preventive Detention Act of 1950. 
The grounds of detention were served on him 
on 4-8-1951. We are precluded from going into 
the truth or the adequacy of the grounds. It Is 
sufficient to say that they constitute a'grave indict¬ 
ment of tlie petitioner, who is said to have orga¬ 
nized black-marketing activities in rice to an 
alarming extent in the course of which he is esti¬ 
mated to have made illegal profits amounting to 
about five lakhs of a subterranean nature not 
brought into his regular accounts and registers, 
on which no income-tax has of course been paid. 

(2) The petition is supported by an affidavit by 
petitioner’s brother's son Surya Rao according to 
which he and his uncle are the proprietors of the 
Sri Ganeswara Rice and Oil Mills at Payakarao- 
peta in Vishakapatnam District It is on the 
bank of the Tandava river which, it would appear, 
is strategically situated for black-marketing acti¬ 
vities in rict^near Tuni Town in the delta and 
rice producing District of East Godavari. His 
‘modus operands as described in the grounds of 
detention is the smuggling of rice into his mill 
from the East Godavari District by employing 
hundreds of persons for this purpose, who bring 
paddy to his mill in diverse ways across the river 
by head-loads, boat, bullock-cart and also by 
train, all paid for in spot cash. This rice Is 
said to have been transported in lorries and carts 
at the rate of a thousand bags a day to feed the 
black-market in various towns in Vishakapatnam 
District. At an inspection of his mill on 6-6-1951. 
large variations in the stock book and in the actual 
stock in the mill are said to have been discovered, 
and according to slips found in the mill unautho¬ 
rised purchases of paddy to the extent of 280 bags 
for over Rs. 17,000/- that day alone detected. The 
grounds contain further specific Instances of alleg¬ 
ed unauthorised transport of paddy by petitioner 
by lorry In June 1951 and also refer to several 
specific persons, who carried the paddy from East 
Godavari to his mill. 

(3) According to the affidavit supporting the 
petition, the petitioner is a license-holder under 
the Madras Food-Grains Control Order and also 
under the Madras Rice Mills Licensing Order 1941 
entitled to purchase any quantity of paddy and 
store rice in the mill premises after milling, and 
to sell it to "appropriate persons" in Vizagapatnam, 
which is a derationed district The affidavit urges 
that the petitioner was one of "the leading citi¬ 
zens" of the locality, that the order of detention Is 
an abuse of power bv the authorities and that 
he has done nothing illegal. 

(4) Mr. Jayarama Ayyar, who appeared for the 
petitioner, has urged that the activities set out 
in the grounds cannot be said to be prejudicial 
to the maintenance of supplies 'and* services essen¬ 
tial to the community. His argument, as we un¬ 
derstand It. Is that though smuggling of rice may 
be prejudicial to the maintenance of supplies. It 
cannot be said to be prejudicial to "services essen¬ 
tial to the community." (His Lordship referred to 
two decisions, ‘Bhaktawar Singh v. The State’, AIR 
(38) 1951 Simla 157 and 'Misrilal v. The State’, AIR 
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(5) Reverting to the present petition, there can 
in our opinion be no aouot at all that the grounds 
come within the scope of Section 3 (1), (a) (hi). 
The Food Department and a vast system of lood 
control have come into existence for the specific 
purpose of providing food for the community on 
an equitable and rationed basis with a view to 
seeing that so far as humanly possible no deficit 
areas perish from starvation. Mr. Jayarama Ayyar 
seeks to confine essential services to services such 
as the Railways, electricity undertaking and so 
on. But it appears to us that the services of a 
specially created department and of Executive 
Officers under it and the Revenue Department 
directly charged with the responsibility of carry¬ 
ing out orders having the force of law for the 
satisfaction of that most vital of all human essen¬ 
tials, viz., food, far from being non-essential, 
transcend in fact in importance all other forms 
of “essential services.” We can see no substance 
in the point of law raised. 

(6) Mr. Jayarama Ayyar has urged that the 
correct course for the Government is to prosecute 
tile petitioner directly under the Criminal Law for 
the many alleged oilences he has committed. We 
are in complete agreement and presume there will 
and consider that there should be such a prosecu¬ 
tion, mere preventive detention being quite inade¬ 
quate punishment for so shocking an indictment 
of black-marketing activity as that disclosed in the 
grounds. We are of the opinion that not onTy 
in fairness to the petitioner but in wider public 
interests, the petitioner should be prosecuted crimi¬ 
nally and as expeditiously as possible on the grave 
charges in this comprehensive indictment, within 
the ambit of Criminal law. It is true that de¬ 
tention under the Preventive Detention Act is 
essentially preventive and not punitive. But we 
have no reason to infer that the object of this de¬ 
tention is not essentially preventive, viz., to put 
a summary stop to black-marketing activities such 
as those disclosed in the grounds. We can see 
no legal impediment to a person being detained 
under the Preventive Detention Act, and while 
under such detention, answering serious criminal 
offences, he is alleged to have committed in a 
Criminal Court of law. We would rather strongly 
deprecate any line of least resistance being taken 
in such cases and the Preventive Detention Act 
used, if not abused, merely to detain persons on 
grounds such as those alleged against the peti¬ 
tioner and not to prosecute them through the 
ordinary Courts, so that they mDy be acquitted 
if innocent and drastically punished if guilty, for 
black-marketing offences such as those disclosed 
In the indictment. 

(7) In the affidavit it is alleged that the peti¬ 
tioner is a leading citizen. Our Courts are today 
cluttered as never before in their history with 
masses of cases against comparatively “small per¬ 
sons for violating food control laws and regula¬ 
tions, prohibition laws and other special laws. It 
Is our opinion that if a leading citizen, such as 
the petitioner claims to be, is, in fact guilty of 
black-marketing activities and offences on the 
scale alleged in the indictment, his moral turpi¬ 
tude only becomes the grosser by reason of his pro¬ 
minent position in society, and the sterner and the 
more rigorous should in consequence be his 
punishment, if convicted in a criminal Court. 

(8) According to the grounds. *he black-market- 

lng activities rf tl;c r> ■’••ner have gone on for 
some considerable time. With an expression of our 
pained astoni: a that he has been allowed to 

continue them tor so long without being stopped 


C.R.K./K.S. Petition dismissed. 
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RAMASWAMI, J. 

S. Arunachala Goundan, Petitioner v. K. S. Akhi - 
leshwara Ayyar; Respondent. 

Criminal Revision Cases Nos. 880 and 865 of 1951 
D/- 17-10-1951. 

Criminal P. C. (1898), Ss. 179 and 181 (2) — 
Charye op criminal misappropriation — Venue op 
trial. 

Where the charge is op non-accounting and there 
is no spccijic allegation op misappropriation in any, 
particular pmee tne venue op the trial will be the 
place where the accounting has got to be done and 
has not oeen done. AIR (18) 1931 Cal 528; AIR (22> 
1934 Cal 392; AIR (23) 1936 All 193; AIR (25) 1938 
Rang 94, Rel. on; AIR (29) 1942 Cal 575, Diss. 

(Para 8) 

Where the accused who was constituted an agent 
op the complainant jor the purpose op making collec¬ 
tions regarding thc'dlstribution op a certain picture 
in the State op Travancore and teas to remit the 
sums to the complainant in Coimbatore district and 
the accused paiied to remit the amounts and was 
not accounting por the same . 

‘Held that the Coimbatore Court had jurisdiction 
to entertain the complaint regarding the mts-appro- 
priation op the amounts . (Para 9> 

Anno: Criminal P. C., S. 179, N. 5; S. 181, N. 7. 

V. Rajagopalachari and R. V. Raghavan, por 
Petitioner; A. Santhanam, por Public Prosecutor, 
por State. 

Cases reperred to: 

(Arranged in order of Courts, and in the Courts 
chrono.ogically. List of foreign cases referred to 
comes after the Indian Cases.) 

( 35) 58 All 644: (AIR (23) 1936 All 193:37 Cri L J 

284) (Pr 6) 

(’32) 59 Cal 92: (AIR (18) 1931 Cal 528:32 Cri L J 

1167) CPr 4) 

(’34) AIR (21) 1934 Cal 392: (35 Cri L J 734) 

(Pr 5) 

C42) AIR (29) 1942 Cal 575: (44 Cri L J 132) 

(Pr 8) 

C38) AIR (25) 1938 Rang 94: (39 Cri L J 529) 

(Pr 7) 

ORDER.: This criminal revision petition has 
been filed against an order refusing to entertain 
a complaint within the limits of Coimbatore district 
on the ground that it should have been filed within 
the limits of Travancore-Cochin State. 

(2) The brief facts are: The complainant and 
the accused were parties to a civil suit numbered as 
O. S. No. 217 of 1950, District Munsiff’s Court, 
Coimbatore. They entered into a compromise 
under which the accused was constituted agent for 
the purpose of making collections for the complain¬ 
ant in regard to the distribution of a picture called 
“Mangayarkarasi” in the State of Travancore and 
that the accused was to remit the sums to the 
complainant in Coimbatore district. There had 
been default and it is stated that the accused had 
been swindling moneys and was not accounting for 
the same. Therefore the complaint was laid in 
Coimbatore. 

(3) The learned Sessions Judge citing five deci¬ 
sions held that the complaint ought to be laid in 
Travancore State and not in Coimbatore and dis¬ 
missed the revision petition filed by the complainant 
whose complaint was returned by the First Class 
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Magistrate, Coimbatore, under S. 201, Criminal P.C. 
for want of jurisdiction. 

(4) On going through the decisions I find that 
out of live xour in lact support the contention 
of Mr. V. Rajagopaiachari tnat the compiaint 
ought to have oeen laid only in 'Coimbatore. In 
•Paul De Flondor v. Emperor', 59 Cai 94 it has 
been held that where there is no evidence to show 
that the alleged misappropriation was committed, 
other than the fact of non-accounting, the venue 
may be laid in the place where the accused failed 

' to account which here as per the razinama is Coim¬ 
batore. 

(5) In 'Prokash Chandra v. Mohim Chand’, AIR 
(21) 1934 Cal 392, it was held that where there 
was no definite allegation of misappropriation 
having been committed in any particular place hi 
respect of a sum which forms the subject-matter 
of a case but the allegation is merely of non¬ 
accounting as here, in respect of the same, failure 
to account may itself be taken as evidence of in¬ 
tention to misappropriate and the offence of mis¬ 
appropriation is deemed to have been committed 
at the place at which the accused ought to have 
rendered the accounts and which is Coimbatore 
in this case. 

(6) In ‘Emperor v. Mohrulal*. 58 All 644, it has 
been observed that where it is alleged that the 
accused has failed to account for the property 
then the second part of S. 405, will apply and 
Jurisdiction exists at the place where the property 
should have been delivered by the accused. 

(7) In 'Vasanji Khimjee v. Kanji Tokersey’, 
AIR (25) 1938 Rang 94, it was held that the com¬ 
plaint must be laid where the accused had failed 
to do the thing which he was required to do and 
which in this caie was the accounting to be 

-4 done at Coimbatore. 

(8) The only case which is found to be un¬ 
favourable to tlie complainant is that in 'Dait-' 
yart Tripetti v. Subo'i'i Chandra 1 , AIR (29) 1942 
Cal 575, where on different set of farts it \- 
held that S. 181 (2) Criminal P. C., doe s not 
confer jurisdiction on a Court at a place where 
the accused has failed to account or dispose of 
property as per contract. In view of the other 
four decisions which commend themselves to me 
I respectfully disagree with the last mentioned 
decision and hold that where the charge is of 
non-accounting and there is no specific allegation 
of misappropriation in any particular place the 
venue of the trial will be the place where the 
accounting has got to be done and has not been 
done. 

(9) In these circumstances I hold that the com¬ 
plaint can be entertained by the First Class 
Magistrate, Coimbatore. The orders of the lower 
Court are set aside and the First Class Magis¬ 
trate is directed to entertain the complaint and 

v proceed to dispose of it in accordance with law. 

C.R.K. /K.S. Order set aside. 


. A. L R. (39) 1952 MADRAS 159 (C. N. 69) 
RAMASWAMI GOUNDER J. 

Sha Ganraj Poonamchand, Petitioner v V P 
Venkataratnam Chetti, Respondent. 

Civil Revn. Petn. No. 778 of 1951, D/- 31-8-1951. 

Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (XV (15) of 1946) Ss. 7(2) 
Proviso. 12B. 24 — S. 12B — Retrospective effect. 

S. 24 specifically makes the provisions of the 
Amendment Act applicable only to applications 
appeals and other proceedings pending at the com¬ 
mencement of the Act and not disposed of before 


the Act came into force. It cannot be contended 
that Hie Explanation to S. 12B under which the 
High Court is given revisional jurisdiction even in 
respect of orders passed six months earlier neces¬ 
sarily means that all the other provisions of the 
Act are to De applied even in a case which is not 
pending at the commencement of the new Act but 
disposed of oefore the Amendment came into 
force. Where the order of the appellate tribunal 
ivas made in April 1951 the case cannot be sent 
back to the tribunal for a finding whether the de¬ 
fault was wilful or not. so that tlie discretion under 
S. 7(2) proviso might be exercised in case it came 
to the conclusion that the default was not wilful. 

(Para 2> 

P. S. Kothandapani, for Petitioner; C. Srinivasan 
and P. Venkataswami, for Respondent. 

ORDER: This revision is filed against an order 
passed by the Small Cause Judge, Madras, in ap¬ 
peal against the order of the Rent Controller 
evicting the present petitioner from the premises. 
The respondent is the owner of the premises, and 
he filed tlie application for eviction on the ground 
that the petitioner did not pay the rent due for 
March 1950. The contention of the petitioner was 
that as usual he had paid the rent for that month 
also by sending a cheque dated 11-4-1950, and that 
in the ordinary course it must have reached the 
landlord. But both the Courts have not accepted 
that case and have found that there was a default 
in the payment of rent. The Rent Controller 
therefore passed an order of eviction, which has 
been confirmed by the Appellate Tribunal. 

(2) The contention before me is that under the 
new S. 12-B introduced by the Amendment Act of 
19ol which came into force on the 1st May 1951 
this Court is given revisional Jurisdiction even 
over the orders passed by the subordinate tribu¬ 
nals six months before the commencement of the 
Amendment Act, and that the order of eviction 
should not have been passed, under the proviso to 
Sub-s. (2) of S. 7 of the Act, without a finding 
whether the default was wilful. According to that 
proviso, if the default was not wilful, then a dis¬ 
cretion is vested in the tribunal to give a reasonable 
time not exceeding 15 days before making the 

?h d f r ( 0f M?. vlcti0n ' The con t enti< >n, therefore, is 
that in this case the order of the tribunal was 
made before the coming into force of the Amend- 
ment Act, and so the case must go back to it for 
a finding whether the default was wilful or not 
so that the said discretion, might be exercised in 
case it came to the conclusion that the default 
was not wilful. But it will be seen that S. 24 of 

f,S"l a J? es the provisions of the Amendment 
Act applicable only in respect of applications made 
or appeals preferred or other proceedings institut¬ 
ed under the old Act and pending at the com¬ 
mencement of the Amendment Act. The present 

l nS ^ tUted Under the oId A ct. but was 
ml? P d f ? at J he commencement of the Amend¬ 
ment Act, for the order of the Appellate Tribunal 

™ de !?„ Apr11 195 * L But thJKSdwur£i 

£ S l 2 R ,n 0 ^r r ro C M,! en & the Explanation 
. , , , _H nder whi ch this Court is given revi¬ 

sional jurisdiction even in respect of orders passed 
six months earlier necessarily means that all the 
other provisions of the Act are to be applied even 

l a iT fh Which * not ** ndln S ^ the comment 

ment of the new Act but disposed of, as in this 
rase, before the new Act came into force But 
this argument seems to be opposed to the provi- 
sions of S. 24, for It specifically makes the provi- 
siqns of the new Act applicable only to appHca- 
tions, appeals and other proceedings pending at 
the commencement of the new Act and not dis¬ 
posed of before the new Act came into force That 
being so, I consider that the proviso to sub* ( 2 ) 
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of S. 7 cannot be invoked by the present petitioner, 
with the result that there being no other point 
raised, this revision must fail. 

(3) But the learned counsel for the petitioner 
makes an appeal that his client may be given 
some time to vacate the premises. Having regard 
to the fact that he has been occupying the pre¬ 
mises for a number of years and also the fact, 
which seems to be correct, that except for this 
particular month he has been regular in the pay¬ 
ment of rent, I think some such indulgence by 
way of extending the period of eviction till the 
end of this year may be shown. The revision peti¬ 
tion is therefore dismissed with costs, but the 
order of eviction will not be enforced during the 
year 1951. 

C.R.K./D.H. Revision dismissed. 


A. I. R. 139) 1952 MADRAS 160 (C. N. 70) 
PAXCHAPAKESA AYYAR J. 

Sri Dhana Lakshmi Ginning and Rice, Oil Work¬ 
ing Co., Mangalagiri, Petitioner v. Yelukuru Ycl- 
lapp a Chetti, Respondent. 

Civil Revn. Petn. No. 202 of 1950, D. - 9-2-1951. 

(a) Civil P. C. (1908), O. 9 R. 13 — When a 
decree can be said to be ex parte. 

In a suit the plaintiff's witnesses acre examined 
and cross-examined. Hie defendant who was pre¬ 
sent with his vakil took an adjournment lor the 
next day lor producing his witnesses and examin¬ 
ing them. But on the next day he was absent; he 
sent a telegram stating that he and his untnesses 
were all ill and asked nis vakil to take an adjourn¬ 
ment This adjournment was refused by the Court, 
upon which the vakil reported “no instructions’'. 
The Court then gave judgment on merits. 

'Held' that the judgment was an ‘ex parte' judg¬ 
ment and not on merits; but that the defendant 
wiio was trying to set aside the ‘ex parte’ judg¬ 
ment deserved to be drastically dealt with such as 
by imposing a heavy solatium. (Para 2) 

Anno: C. P. C., O. 9 R. 13 N. 6. 

(b) Practice — Statements of facts in judgment 
of lower Court if can be attacked. 

It will be against public policy to allow counsel 
arguing the case in the High Court to attack 
statement of fact' in judgments of judicial officers, 
as that will be dragging the judicial officers into 
an unnecessary and undignified controversy in 
which they cannot take part. (Para 2) 

C. V. Dhikshitalu, for N. Rammohan Rao . for 
Petitioner; A. Ranghaviah, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian cases). 

(•99) 22 All 66: (1399 All W N 176 F B) <Pr 2) 
(’25) AIR (12) 1925 All 182: (47 All 181) (Pr 2) 
(•07) 34 Cal 403: (5 Cal L J 247 F B) (Pr 3) 

(*32) AIR (19) 1932 Lah 477: (138 Ind Cas 200) 

(Pr 2) 

(•35) 58 Mad 817: (AIR (22) 1935 Mad 210) 

(Pr 2) 

(’48) 1948-1 Mad LJ 65: (AIR (36) 1949 Mad 78) 

(Pr 2) 

JUDGMENT: This is a petition to revise the 
order of the District Judge, Krishna, at Masulipa- 
tam, dated 21st November 1949, in C. M. A. No. 
26 of 1949, restoring C. ML P. No. 383 of 1949 a 
petition to set aside the ’ex parte* decree in O. S. No. 
164 of 1946. a suit involving some Rs. 4000 on the 
file of the Sub-Judge, Vijayyawada. The Additional 
Subordinate Judge, Mr. Naravanamurthi, decreed 


the suit on 10th December 1948, and he considered 
that he had deciced the suit on merits on the evi¬ 
dence avai.able. 'Ihe civil miscellaneous petition 
was filed on 27th December 1948 and was dismissed 
by the Additional Sub-Judge on 9th April 1949 on 
the ground that an application under O. IX, R. 13 
Civil P. C. would not ne as it was not an *ex parte' 
decree. The District Judge held that O. IX R. 13 
Civil P. C. would apply to the decree in the facts 
of the case, and remanded the civil miscellaneous 
petition for disposal *on merits’ directing the costs ^ 
m the civil miscellaneous appeal to abide the re-' 
suit in the lower Court of the remanded civil mis¬ 
cellaneous petition. 

( 2 ) The facts are rather interesting. The de¬ 
fendant, Yellayya Chetti, was present with his 
vakil in the Sub-Court on 9th December 1948 when 
the suit plaintiffs witnesses in the suit were exa¬ 
mined and cross-examined. He took an adjourn¬ 
ment for the next day for producing his defence 
witnesses and examining them. But. on 10th De¬ 
cember 1948, to which date the suit stood posted 
for examinmg his witnesses at nis own request, 
lie w r as absent. He sent a telegram stating that 
he and his witnesses were 'all ill*, and asking him 
to take an adjournment from Court that day so 
that he might attend Court with his witnesses on 
the adjourned date and examine them. The Sub- 
Judge naturally 'refused an adjournment* as the 
defendant had taken an adjournment from him 'to 
that date* for producing and examining his wit¬ 
nesses and had then sent a mere telegram like 
this without any medical certificate. The learned 
counsel for the defendant found himself, after the 
refusal of the adjournment, at a loose end, with 
no witnesses to examine and no client to instruct 
him. His client had only wired to him to apply 
for an adjournment and had not authorised him l 
to go on with the suit. So he reported “no instruc- 
tions” though the learned Subordinate Judge, in 
his order set aside by the learned District Judge, 
omitted to note it, and noted the name of the 
vakil in the judgment passed that day in that suit 
as if he had taken part in the trial that day. This 
matter becomes very relevant for considering whe¬ 
ther the judgment delivered that day by the learn¬ 
ed Subordinate Judge was an 'ex parte judgment' 
or ‘a judgment on merits’. Mr. Dikshitalu, for the 
petitioner in this civil revision petition, fairly con¬ 
ceded that it would be an 'ex parte' judgment if 
there had been a report of “no instructions”, and 
not taking part in the trial that day by the defen¬ 
dant’s vakil. That will be so in view of the deci¬ 
sions in 'Ram Adhin v. Ram Bharosa*. AIR (12) 
1925 All 182 and ‘Madan Gopal v. Budhu\ AIR 
(19) 1932 Lah 477. Mr. Dikshitalu, however, urged 
that the vakil’s endorsement of the “no instruc¬ 
tions” was not recited in the Subordinate Judges 
order dated 9th April 1949 in the civil miscellane¬ 
ous petition, and that the District Judge, though he 
referred to it in para 4 of his judgment, did not 
hold further that the vakil had only instructions 
to apply for an adjournment and that he had not 
taken any further part in the trial that day. The 
learned District Judge has said "But it is recn o 
from the records that on that day he had filed 4 #. 
a memo representing ‘no instructions’." I am satls- 
fied that the defendant’s vakil took no part in the 
'trial' that day, and that his name was wrongly 
noted in the judgment. It is clear to me that _ 
when a vakil is asked by his client by wire merely 
to take an adjournment, and he applies for an 
adjournment and it is refused, and he reports n 
instructions” on the adjournment being refused n 
the Court proceeds to deliver judgment, it can omv 
be an 'ex parte* judgment and not one on merits, 
even if the Court purports to deliver a judgment 
'on merits'. The tw^o rulings quoted above and tne 
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rulings in ‘Satish Chandra v. Ahara Prasad 1 , 34 Cal 
403 (P B) and ‘Lalta Prasad v. Nanda Kishore 1 , 22 
All 66 will show this. No doubt in such a case, the 
party trying to set aside that 'ex parte 1 judgment 
must be drastically dealt with, especially when 
the plaintiff had let in all his evidence and the 
Court believed that it was delivering a Judgment 
‘on merits’, so that he may not repeat such tac¬ 
tics, of promising to come with his witnesses on 
a certain day and taking an adjournment for that 
leciflc purpose and not coming on that day and 
.jnding a mere telegram alleging "all-round ill¬ 
ness 1 to his vakil instead. The learned counsel 
for the defendant frankly conceded that the 
defendant in the circumstances of this case, 
deserved to be punished for his laches 
by imposing a heavy solatium even for getting 
a remand like the one the learned District 
Judge gave/ Mr. Dhikshitalu's contention 
that it cannot be taken as proved that the defen¬ 
dant's vakil reported "no instructions" on 10 th 
December 1948, and took no part in the trial that 
day, cannot be upheld because there is not only 
a definite assertion by the learned counsel for the 
defendant before me that the defendant’s vakil 
did report “no instructions" in the Sub Court on 
10th December 1948 and took no part in the trial 
that day, but there is also a recital by the learned 
District Judge to that effect in his judgment ‘after 
perusing the records and seeing a memo of the 
defendant's vakil 1 . A remark to that effect in a 
Judgment of an appellate judicial officer, like a 
District Judge, cannot be attacked as unreliable 
or incorrect simply because the subordinate Judi¬ 
cial officer who tried the case does not refer to 
the memo or the endorsement of "no instruc¬ 
tions”. Mr. Dhikshitalu was not prepared to deny 
the existence of such a memo on record, or to 
attack it as a subsequent fabrication or interpola¬ 
tion. It will be against public policy to allow 
counsel to attack ‘statement of fact’ in Judgments 
of judicial officers, as that will be dragging the 
judicial officers into an unnecessary and undignified 
controversy in which they cannot take part. A 
reading of the Subordinate Judge’s order in the 
civil miscellaneous petition shows that he delivered 
the judgment only on the available evidence left 
with him; that is not Inconsistent with the defen¬ 
dant’s counsel’s reporting "no instructions” in a 
memo like that and ceasing to take any part in 
the trial that day. In that view, the rulings in 
'Govindarajulu v. Imperial Bank of Vellore’, 58 
Mad 817 and ‘Dakshinamurthi v. Ponnusaml’, 1948- 
1 Mad L J 65 will not apply to the facts of this 
case, as the defendant was not really represented 
in Court on 10th December 1948, and he and his 
Vakil took part in the trial that day. So the 
learned District Judge’s order of remand deser¬ 
ves modification only in one respect, viz., the saddl¬ 
ing of the respondenWefendant with a substan¬ 
tial condition precedent solatium calculated to 
punish him for his laches before granting him the 
luxury of a remand in a case like this where the 
judgment and decree had been passed by the Sub 
Judge after discussing the entire available evidence 
r- ? n recor ?J “d on the basis that it was a Judgment 
on merits’ because of the defendant’s failure-to 
bring the witnesses that day as promised His 
counsel has no objection to the imposition of a 
solatium of Rs. 100 as a condition precedent. He 
merely wants a Sub Judge of Vijayawada Sub 
Court other than Mr. Narayanamurthi, who must 
have formed an opinion even about the merits, 
to hear the remanded civil miscellaneous petition 

not unreasonable request in the circum¬ 
stances. 

W the end, therefore, I pass an order on 
terms; I direct the respondent to pay the counsel 
1952 Mad./21 & 22 


for the petitioner, by 3 p.m. on the 15th March 
1951 a consolidated stun of Rs. 100 (Rs. one hun¬ 
dred) which will not be costs in this petition or 
in the civil miscellaneous petition or in the suit 
or in any other proceedings whatever, to compen¬ 
sate the petitioner for the waste of time, money 
and energy caused to him by his laches. On such 
payment by such date, the order of the learned 
District Judge remanding the civil miscellaneous 
petition for fresh disposal will stand, and this revi¬ 
sion petition will stand dismissed without costs. 
On failure to pay the said amount by such date, 
the judgment and decree of the learned District 
Judge remanding the civil miscellaneous petition for 
fresh disposal will be set aside and this petition 
will stand allowed without costs. The remanded 
civil miscellaneous petition (if the condition im¬ 
posed above is satisfied) will be heard by some Sub¬ 
ordinate Judge of Vijayawada Sub-Court other 
than Mr. Narayanamurti who heard it before, as 
requested by the learned counsel for the respon¬ 
dent. Of course, I say nothing about the merits 
of the civil miscellaneous petition or the desirabi¬ 
lity or otherwise of setting aside the ‘ex parte' 
decree. All that will depend on the evidence and 
findings at the remanded hearing. 

C.R.K./V.S.B . Order accordingly. 


A. I. R. (39) 1952 Madras 161 [C. N. 71.) 

GOVINDA MENON, J. 

Parol Abu Packer, Appellant v. Pokkyarath 
Sivasankara Kurup, Respondent. 

A. A. A. O.. No. 218 of 1950, D/- 27-4-1951. 

Civil P. C. (1908), S. 51, Proviso — Opportunity 
to show cause. 

Before an order for arrest is made, the judgment- 
debtor should be given an opportunity of showing 
cause why he should not be arrested. Otherwise 
the order of arrest is unsustainable and must be 
set aside. U>ara 1 ) 

Anno: C. P. C., S. 51, N. 5a, 

S. Venkatachala Sastry, for Appellant; K. KuttU 
knshna Menon and V. Balakrishna Eradi for 
Respondent. 

JUDGMENT.: It is clear that before the appel¬ 
lant was ordered to be arrested, no notice was 
given to him and therefore the order of the learned 
Judge to the effect, viz., "means proved, arrest by 
6th June 1950” cannot be Justified in view of the 
proviso to Section 51 of the Civil Procedure Code 
which lays down that where the decree is for the 
payment of money, execution by detention in 
imson shall not be ordered unless, after giving 
the judgment-debtor an opportunity of showing 
cause why he should not be committed to prison 
etc. So it is clear that before an order for arrest 
is made, the Judgment-debtor should be given an 
opportunity of showing cause why he should not 
be arrested The preamble to the District Munsiff’s 
older clearly states that the respondent has been 
given no notice at all. Such being the case the 
order appealed against is unsustainable and has 
to be set aside. I set aside the orders of the lower 
Courts and remand REP. No. 112 of 1950 to the 
trial Court for restoration to its original number 
on the file and disposal, after giving notice to the 
respondent, eapedltiously. As this point was not 
taken in the lower Court, nor even in the grounds 
of appeal to this Court, I direct each party to 
bear his own costs in this second appeal 


C.R.K./DM. 


Appeal allowed. 
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A. I. R. (39) 1952 Madras 162 [C. N. 72.] 

PANCHAPAKESA AYYAR, J. 


The Public Prosecutor, Appellant v. K. V. K. 
Ramasami, Respondent. 

Criminal Appeal No. 122 of 1950, D/- 15-3-1951. 

Iron and Steel (Control oj Production and Dis¬ 
tribution) Order (1941), Clause 8 — Permit jor iron 
lor specijic purpose — Accused not using it Jor that 
purpose — Burden of prool — Evidence Act (1872), 
S . 106 — Essential Supplies Temporary Powers Act 
(.1946), S. 7 (1) and 17 (2). 


The accused was granted a permit for iron lor 
the specific purpose oj making additions to a 
school oj which he was the Secretary. He agreed 
under the permit to use the materials for that 
specijic purpose and in case the purpose ceased to 
exist to return the permit to the ojjicer concerned. 
The accused purchased the goods on the permit 
through another person but the materials were not 
used jor that purpose. In a prosecution oj the 
accused jor contravening Clause 8 oj the Ordei • the 
prosecution jailed to prove where the materials 
were and how they had been misused: 

‘Held’ that the accused must be held guilty oj 
the ojjence unless he proved that he had utilised 
the materials jor the specijic purpose : It was a 
fact within his special knowledge which he was 
bound to prove under Section 106, Evidence Act, 
and simply because the prosecution jailed to prove 
the misuse oj the materials he could not escape 
/rom the liability. (Paras 4, 6) 


Anno: Evidence Act, S. 10S, N. 2. 

Public Prosecutor in Person; P. S. Kailasam, lor 
Respondent. 

JUDGMENT.: This appeal is by the Madias 
Slate against the acquittal of one Ramaswami, the 
accused in C. C. No. 155 of 1949, by the Sessions 
Judge of Salem in C. A. No. 174 of 1949, and shows 
die utility and importance of Section 106 of the 
[ndian Evidence Act in certain cases. This Rama 
>wami, as the Secretary of the village school build 
ng committee, Pattanam, Salem district, has ad 
nittedly, been given 2J tons of M. S. Rounds 5/8’ 
[rom one S. Kuppuswami Chetti of Madras (P.W 
L’s firm), for making certain additions and con 
jtructions in an elementary school in Pattanam 
rillage. He agreed, under the permit, that he 
;vould utilise the material that was allowed to be 
Durchased by him for the purpose above-mentioned 
and thajt lie would return the permit to the 
Director of Industries and Commerce and the 
Provincial Iron and Steel Controller if the pur- 
Dose for which it had been issued ceased to 
»xist, and the permit was made valid for 30 days 
from the date of its issue, namely. 6-1-1949. Ad¬ 
mittedly, he bought the goods through P.W. 2 from 
P.W. l’s firm on 25-1-1949, aftei endorsing the per¬ 
mit in his favour. P.W. 2 swore that he was given 
Rs. 875 - 15-6 and the permit by the accused and 
that he bought the articles from P.W. 1 and put 
them in a cart and was taking them to the rail¬ 
way station in Madras (Salt Cotaurs) to book 
them for Salem when the accused met him and 
took over the articles from him. He was not be¬ 
lieved regarding this oy the trial Court which, 
however, convicted the accused under Clause 8 oi 
the Iron and Steel Production a^ Distribution 
Order read with Clauses 7 U) and 17 (2) of 
Central Act 24 of 1946. holding that he and P.W. 2 
must have colluded together to use the goods, pur¬ 
chased under the permit otherwise than in accord¬ 
ance with the conditions mentioned in it. It 
sentenced the accused to pay a fine of Rs. 1,000. ft 
observed that there was no proof that he had dis- 
posed of the goods in the black-market with a view 


to enrich himself. The accused had examined 
D.Ws. 1 to 3 to show that he had given away the 
permit to P.W. 2, under the orders of P.W. 5, the 
President of the School Committee and a relation 
of P.W. 2, for some money due by the school com¬ 
mittee to P.W. 2, for iron articles, weighing 8 cwt. 
and odd, got already and utilised for the building 
of the school. He had also said that despite 

several demands, P.W. 2, failed to deliver to him 
tlie goods purchased under the permit and that 
he intended to proceed against P.W. 2, for breach . 
of trust, regarding these iron goods after this case^ 
was over. 


(2) On appeal, the learned Sessions Judge, Salem, 
held that upon the proved facts of evidence and 
taking them at their face value the accused was 
entitled to an acquittal as there was no evidence 
to show what happened to the materials purchased 
under the permit. Ex. P. 1, by P.W. 2 from P.W. 1, 
or that they had been disposed of in the black- 
market or in any improper manner. He relied on 
the wording of Rule 8 of the Iron and Steel Pro¬ 
duction and Distribution Control Order, 1941, which 
inns as follows: 

"A person acquiring iron or steel in accordance 
with the provisions of Clause 4 shall not use the 
iron or steel otherwise than in accordance with 
any conditions contained or incorporated in the 
document which was the authority for the acqui¬ 
sition.” 

The learned Sessions Judge set aside the conviction 
and sentence of the accused as the prosecution 
had not proved that the accused had misused the 
materials, and as the permit did not prescribe a 
time limit for use of the materials and so the 
accused could still use the materials some day in 
the future. The State has filed this appeal against 
the acquittal, urging that the case against the 
accused Ramaswami has been proved satisfactorily, 
especially in view of S. 106 of the Indian Evidence 
Act which was overlooked by the Sessions Judge 
and which puts the burden of proving the fact of 
the use or location of the things purchased under 
Ex. P. 1 on the accused as they are within his 
special knowledge. 

(3) I have perused the records, and heard the 
learned Public Prosecutor for the appellant, and 
Mr. Kailasam, the learned Counsel for the accused 
Ramaswami. There is no doubt in my mind that 
the learned Sessions Judge was wrong in acquitting 
Ramaswami in the light of the evidence in the case 
and in view of S. 106 of the Indian Evidence Act 
which throws on the accused the burden of provrng 
what became of the materials he brought under 


2x. P. 1. 

(4) It will be indeed a sad state of affairs if any 
nan taking a permit for steel or iron for a specific 
purpose, as the accused Ramaswami did, under- 
:aking to use the materials for that purpose ana 
;hat purpose alone, and to return the 
;ase that purpose had ceased to exist, should be 
allowed to escape all liability and punishment, even 
hough he purchased the materials and even 
hough the purpose has admittedly not been carried 
)ut, simply because, though the materials are 
not accounted for by the man and he gave a laise 
explanation (as the accused did to P.W. 6, tne 
Revenue Inspector when he told him on l7tn 
February 1949, under Ex. P. 12, that he had re¬ 
ceived the materials and utilised them in fullwr 

the school) and simply because the prosecution j 
could not find out where the materials w * re 
how they had been misused. The accused alone 
had this special knowledge, and he wfii be iianie, 
under S. 106 of the Indian Evidence Act ®° ; f C0 £ 
victed of this offence unless he proved that ne 
had utilised the materials for the purpose granted. 
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iCourts should never fail to apply S. 106 to cases 
|of special knowledge and burden, like this. 

(5) To allow this accused to escape simply be¬ 
cause the prosecution could not show where the 
materials which this accused bought through 
P.W.'2, were, and how they were utilised, things 
which the accused alone knew, will be like allowing 
a shop servant charged with misappropriating a 
bottle of wine when taking it to a permit-holder 
to escape, despite proof of his being entrusted with 
■5 it for delivery, because the prosecution could not 
say what became of the wine later on, though it 
suspects that the wine might have been sold or 
consumed by the servant but cannot prove it and 
the accused, who has special knowledge of it will 
not say what became of it! Mr. Kailasam for 
Uie accused, frankly conceded that the materials 
under Ex. P. l, by the accused through 
P.W.- 2 from P.w. 1, were not utilised for the pur¬ 
pose for which they were applied for, and for which 
the permit was granted, and also said that there 
“ no intention on the part of the accused to use 
the materials ‘in the future', as he has not got 
them. The accused said in Ex. P. 12 that he got 
the materials under Ex. P. 1, and that he utilised 
them for the purpose mentioned in Ex. P. 1. That 
is now proved to be false. The accused did not 
file a complaint against P.W. 2, for failure to give 

• him the materials purchased under Ex. P. 1 from 
P.W. 1. Obviously he could not be speaking the 
truth here In the light of his own statement in 
Ex ' p - 12 - The irresistible inference is that he 
used the materials purchased under the permit, 
Ex - J f-, otherwise than in accordance with the 
conditions contained in Ex. p. l, and he would be 

“ charged. Of course, if he had proved 
tnat the materials were swallowed up by an earth- 

* quake, or were carried away by thieves, or even 
misappropriated by P.w. 2 or others without his 
cormiyanee, S. 106 will not apply and enable the 
Court to convict him. But he egregiously failed to 

nhpfmpri? Ve ? 2 and PlW - 5 Were llflbIe for 

abetment of the offence of misuse of the materials 

Ex ' , P ' V by . handing them over to 

P.W. 2 for his use for the debt due to him by the 

school committee (many committees raise funds 

hV lotteries, contracts, sale of permits, etc., it is 

said), the accused’s liability will not cease Proof 

m ? an , or L ly P roof b y ,dir ect evidence', as 
proof of sale in black-market, utilisation for an¬ 
other building in a different place by a different 
person, etc., as the learned Sessions Judge seems 
g*™ » to mean. It will also*InS 

proof by indirect evidence.’ Indirect evidence or 
circumstantial evidence, leading to an irresistible 
inference of guilt is sufficient for a conviction even 

SsSmftS 65, “ a ,m “ more “ ta less <™e 

(6) I am satisfied that the accused Ramaswami 

° Sence against him 

3 a i he . has not been proved to have sold the 
materia 15 in the black-market and enriched him- 
srif. It is probable that this village committee 
owed money to P.W. 2 for the construction al- 
* ma d e ’ ^d that P.W. 2 was given the permit 
by the accused illegally, and possibly also with the 
connivance of P.w. 5, the President, in discharge 
of his dues, by allowing him to purchase the mate- 
^ “d iitiiise them himself, unlawfully and in 
contravention of the conditions in Ex P l go 

^ aCqultta * of the accused and convict 
Wm of the offence charged. Mr. Kailasam pleaded 

Sv be^f y m^ n,ent sent€nce “s the accused h£ 

oSL b r^2,^?f e a 5Ca ? egoat of b y P.W. 5 and the 
Dtp^w?, mlt ^ e “embers and has not earned one 
E^y^this offence. I agree. Considering all the 
circumstances, and the possible complicity of 


P.Ws. 2 and 5 also in this offence, and the fact 
that the accused did not make any profit himself, 
I sentence him to pay a fine of Rs. 50, or, in de¬ 
fault, to undergo rigorous imprisonment for one 
month, as that will meet the ends of justice -in 
this case, as conceded by the learned Public Prose¬ 
cutor. Time is granted till 3 p.m., on 30th March 
1951 to pay the fine in the trial Court. 
C.R.K./K.S. Appeal allowed. 


A. I. R. (39) 1952 Madras 163 [G. N. 73.) 

BALAKRISHNA AYYAR. J. 

Batcha Sahib, Appellant v. Periyanayagammal; 
Respondent. 

A. A. A. O. No. 113 Of 1948, D/- 24-1-1951 

Civil P. C. (1908), O. 23, R. 3 — Compromise 
creating a charge — Want of attestation if affects 
validity of decree passed on it — T. P. Act (1832), 
S. 100. 

» 

Where a compromise creating a charge is em¬ 
bodied in a decree, the mere /act that the com* 
promise is not attested would not invalidate the 
decree and the charge created thereby. Want 
of attestation of the compromise is a mere matter 
of form which would not affect the substance of 
the transaction. The decree creates a charge by 
operation of law and it would not be open to tlie 
parties to object to the execution of the decree 
oil ground that the compromise was not attested. 

fin, (33 \ 19 At *1°* 51: AIR (30) 1943 < Oudh 354. 

AIR (30 > m 3 Bom 414, Rel. on.; AIR 
(27) 1940 Nag 163, not followed. (Para 2) 

S A 100°N ^8 P ° 0 23( R ' 3 > N 21 ’ 28; T P Act 

K. V. Ramachandra Iyer, for Appellant; V. C. 
Veeraraghavan, for Respondent. 

Cases referred to: 

rh ( r^X d n ln ord f ° f Courts - and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C43) AIR (30) 1943 Bom 414: (210 Ind Cas 422) 

(’45) 1945-2 Mad L J 388: (AIR (33) 1946 Mad^l) 

(’41) (1941) Nag 513: (AIR (27) 1940 Nag^) 

( '43> AI R (30) 1943 Oudh 354: (210 Ind 0^326 
ra) (Pr 2) 

docum ent of compromise 

h^n U by 1 parties does not appear to have 

w^H^ f0 f re i^, e ther of 01(1 Court s below so that 
we do not know for certain whether as a matter 

fa 5 t ,^ ha t document was attested or not. 
The copy of the decree in O. S. No. 577 of 1936 
shows that two advocates appeared for the peti- 

^ n nrH« nd a pleader for **> tot defendant and in 
the ordinary course of practice, the learned nSS-lt? 

ana embodied it in a decree of his Court if coun^Mi 
on both sides had not signed 

authen ticity. Th e probability is 
tte ,leW that the 

mimm 

btas£R*|BS5 
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fluence or other invalidating circumstances. Such 
factors would affect the substance of the trans¬ 
action. But tins does not mean that the decree 
which embodies the compromise entered into by 
the parties should be attested in those cases where 
the agreement between the parties requires attesta¬ 
tion or that because the agreemnt subsequently 
embodied in the decree is not attested, the decree 
! is invalid. These are matters of form which do 
not affect the decree. The provisions relating to 
attestation are primarily intended as safeguard* 
against forgery and false personation and similar 
malpractices and there is no reason m pnnciole 
why the requirements about attestation should he 
extended to agreements which immediately attei- 
1 wards are incorporated in a decree of Court. After 
a’J it is the decree that is being executed and not 
the agreement on which it is founded. And the 
decree creates a charge by operation of law (vide 
Venkatachala Pillai v ^jagQpal Naidu ig^ 
Mad L J 388. ‘Abdul Gaffar v. Ishtiqa All AIR 
(30) 1943 Oudh 354 (FBI; ‘Rustamali v. Aftabhu- 
sein Khan’, AIR (30) 1943 Bom 414. 

it is true that a different view was taken m 
•Ghasiram v. Kundanbai’, ILR (1941) Nag 513, but 
I find it difficult to follow it. 

(4) I think the objections taken to the execution 
of the decree are without substance. The appeal 
is allowed with costs throughout. 

C.R.K./K.S. Appeal allowed. 


under S. 12 of the Madras Essential Articles Con¬ 
trol and Requisition (Temporary Powers) Act, 
read with Clause 6 of the Madras Civil Motor Cars 
Control Order, 1947. The first accused, the absentee 
master of the firm, residing at Calcutta, was 
acquitted, by giving him the benefit of the doubt, 
and the second accused, the local manager of the 
firm in Madras, who actually sold the three cars 
in question above the controlled price, was con¬ 
victed on all the three counts, and sentenced to 
pay a fine of Rs. 250 each, or Rs. 750 in all, or, u 
in default, to undergo rigorous imprisonment for' 
three months. He has paid the fines, and then 
appealed. 

(2) I have perused the records, and heard Mr. 

V. Rajagopalachari, for the appellant, and the 
State Prosecutor 'contra.' Mr. Rajagopalachari 
raised three main contentions. The first was that 
the letters of the Provincial Motor Transport Con¬ 
troller, Exs. D. 2 and D. 3, dated 25-11-1947 and 
2 - 12 - 1947 , while calling for certain particulars re¬ 
garding the price of Rs. 9,350 fixed by the Calcutta 
Headquarters and mentioned by the appellant, 
stated 'inter se’, in Ex. D. 2, the letter to the appel¬ 
lant: 
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PANCHAPAKESA AYYAR , J. 

In re Maniklal, Appellant. 

Criminal Appeal No. 504 of 1950, D/- 28-3-19ol. 
Madras Civil Motor Cars Control Order,JW47K 
nause 6 - Sale of cars above c° n ^ofied pnce 
'nlr nrice Qiven in circulars from head office 
|S peZmePbl provincial Motor Transport 
Controller — Good faith and absence of moral tur 
litude — Effect. 

,,, „ trial i or selling a motor car above the con- 
rolled X tie teal agent of a Calcutta ccnnpany 
,leaded in defence tliat the prices were fixed by 

t kmm? ssis 

vithout any moral turpitude; 

•Held ‘ that the Controller was 1X01 thereon- 

Ihe liability for prosecution or conviction for - 

- - as* ss 

of three "Hindustan Ten" cars at Rs. 9,350 eacn. 
as against the controlled price of Rs. 8.195 each. 


“You will have to sell the cars at the rates fixed 
in those circular letters and ‘take steps to see 
that the particulars called for by me are fur¬ 
nished by your principals without which the 
Provincial Motor Transport Controller will not be 
in a position to recognise any increase in the 
prices .... Please take note that the failure to 
comply with this order will render you liable for 
prosecution." 

and that Ex. D. 3, the letter to the Headquarters 
firm at Calcutta said ‘inter se‘: 

-I have informed Messrs. Lakshman Prasad and 
Sons that the prices contained in your Circular * 
Nos. 60 and 61 are the ruling prices now. 

The price mentioned in the circulars mentioned in 
these letters was Rs. 9.350 the price at which tne 
cars were sold. But there are two considerations 
which will make the argument that these letters 
empowered the petitioner to sell at Rs.!W50 un¬ 
tenable. The first is that the ‘Provincial Motor 
Transport Controller had no power’ to empower 
the appellant to sell at a price higher than the 
price which could be fixed under the rules, to 
other words, higher than Rs 8,195. He evidently 
took the price of Rs. 9,350 shown in the circular 
of the firm, ‘for the time being to be correction 
the assumption that the appellant would furnish 
particulars to show that Rs. 9,350 would be t^ 
proper price under the rules. So, it is hot 
absolute permission 1 to the appellant to sdl the 
car at Rs 9.350. as it is based on tbe ^mptlon 
that the particulars justifying a controlled price 
of Rs 9 350, as shown in the circular, would1 
•furnished hi due course. 1 Nor was the Person who 
gave this alleged absolute at 

to give such permission and fix the ““ 

Rs 9,350 without getting the particulars and get 

ting the sanction of the Government So the 
provincial Motor Transport Controllers, lette i 
only be relevant for two purposes, firstly, to ^ 
that the appellant had‘no moral tilUjgti u J^£f pals 
was relying on the prtee given particulars 

at Calcutta and was calling: to^J^iinself, 
from Calcutta and had not the particular ^ 
at Madras, and had acted tajflodfclthon ™ sell 
nlied assumption that he was permitte 
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land unconditional permission (or even an illegal 
[promise not to prosecute — though there is no 
buch promise here) by an officer not empowered to 
[give any such permission or promise will, of course, 
[be of no avail for the purpose of escaping from the 
[liability for prosecution or ‘conviction’ for the 
loffence. The remark in Exs. D. 2 and D. 3, re¬ 
garding prosecution if the cars were sold for 
higher price than Rs. 9,350, will not imply a pro¬ 
mise not to prosecute if the cars were sold only at 

^Rs. 9,350 each, as urged by Mr. V. Rajagopalachari. 

~To say “If you commit murder, you will be prose¬ 
cuted” will not mean that there will be no prose¬ 
cution if there is no murder but only an offence of 
grievous hurt. 

(3) The second contention of Mr. Rajagopala¬ 
chari was that the petitioner himself gave a price 
of Rs. 7,700 in his letter dated 23-3-1948 for the 
very type of car, and that this showed that he was 
not motivated by ‘greed’ 2 in selling the car at 
Rs. 9,350 on the wrong assumption that the price 
shown in the Head Office circular must be the real 
controlled price. That may be so, but is not rele¬ 
vant for the purpose of considering the validity of 
the ‘convictions.’ There are two types of offences 
under our law; offences ‘involving moral turpitude', 
and offences 'not involving moral turpitude’, but 
having all the requisite elements required by law 
for a conviction, like, for instance, buying or selling 
a controlled article without permit, not knowing 
that a permit is required; or keeping a gun without 
a licence by simply forgetting to renew the licence. 
The offences committed by this appellant fall 
under the latter category. That is, though all 
the requisites under the law to complete the 
offences and warrant the convictions are found, 
moral turpitude, like greed, and other unworthy 
motives are absent, though, of course, ‘totally irre¬ 
levant except for sentence.’ So, I confirm all the 
three convictions of the appellant as all the re¬ 
quisites under the law to complete the offences 
are satisfied. 

(4) The third contention of Mr. Rajagopalachari 
was that the sentence of fine of Rs. 250 on each 
count is far too heavy, considering the circum¬ 
stances, and also the fact that several other similar 
cases are pending against the appellant, these three 
being merely test cases, and that a nominal fine 
of Rs. 10 or Rs. 15 will do on each count. Though 
I agree that the fines are far too heavy, I am of 
opinion that a fine of Rs. 50 for each offence will 
be ‘the minimum thinkable’ in this case, as Courts 
must necessarily make a distinction between sales 
of costly motor cars, as here, irregularly, and sales 
of a petty quantity of iron nails or vegetables, in 
awarding sentences. In the end, therefore, I 
modify the sentences imposed by the lower Court 
into fines of Rs. 50 on each count, or Rs. 150 in 
all for the three offences put together. The excess 
fine of Rs. 600, paid already by the appellant, will 
be refunded to him. 

C.R.K./D.R. Sentence reduced . 
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In re Bora Narasimhulu; Appellant. 

Referred Trial No. 141, and Criminal Appeal 
No. 876 of 1950, D/>- 12-2-1951. 

Evidence Act (072), S. 33 - Opportunity to 
cross-examine — Meaning. 

What is contemplated under S. 33 fs an oppor¬ 
tunity of cross-examining the witness and not an 
effective use of it. All that the Court has to do 
in such cases is to exercise caution before admit - 


ting a statement under S. 33. It cannot be postu¬ 
lated that in every case where the accused is not 
represented by counsel and could not submit the 
witness to a searching cross-examination, he had 
no opportunity to cross-examine and there¬ 
fore that the evidence of the ivitness should not be 
admitted under S. 33. (Para 3) 

Anno: Evidence Act, S. 33, N. 11, Pt. 2. 

K.' Narayanaswami Mudaliar, for Appellant; 
Public Prosecutor; for the State. 

CHANDRA REDDI, J.: (After stating the facts 
and the plea of the accused, the judgment proceeds 
as follows:) Rejecting this theory and accepting 
the prosecution case 'in toto’ the learned Sessions 
Judge found the appellant guilty of the offences 
of murder and sentenced him to death. 

(2) The prosecution case rests mainly on the 
evidence of the boy Pydireddi who was the only 
inmate of the house at the time of the occurrence. 
He was examined at the time of the preliminary 
enquiry but subsequently he could not be traced 
in spite of the deligent searches made by the con¬ 
cerned police authorities. P.W. 1, the aunt of the 
boy, stated that he was staying with her subse¬ 
quent to the death of his parents and suddenly dis¬ 
appeared one day from the house when she had 
taxen ill. P.Ws. 2 to 4 the police officers deposed 
that they searched for the boy at all places where 
he was likely to be found, in vain. They could 
not trace him either in the East Godavari district 
or in the Visakhapatnam district. In these cir¬ 
cumstances, the Sessions Judge had to admit the 
evidence of the boy given in the preliminary en¬ 
quiry under S. 33 of the Evidence Act. This is 
marked as Ex. P. 8 in the case. We are satisfied 
that every possible effort was made to trace 
Pydireddi and that he could not be found. The 
Sessions Judge was therefore right in having 
marked his deposition in the preliminary enquiry 
under S. 33 of the Evidence Act. The relevant 
portion of Ex. P. 8, is as follows: 

"On the night of-the date of death we all took 
our supper. I slept at the gate. Father slept 
on a cot in the front yard. My mother cleaned 
pots, etc., went into the house and came out. 

I was awake then. Accused came from the road¬ 
side. He pierced my mother with a sword on her 
upper arm first. I did not get in. Next he 
pierced on the chest. She fell down on her back 
crying “Ammo, Ammo" My father got up at once 
and caught hold of the accused's hair. He asked 
him "why did you pierce"? Then he pierced on 
a side of my father's chest with the sword and 
rent it. My father fell aside crying 'Ammo.'. 
You have killed me.’ Accused also rent on his 
stomach with the sword. He also fell on my 
father’s side. Karri Venkanna and Dokkali Ban- 
garayya came by this time. I and Bangarayya 
went to the clerk's house in Guduvari street. I, 
Bangarayya and the clerk then went to the 
police station and gave a report. I told Banga¬ 
rayya and the clerk how the accused stabbed my 
father and mother." 

The evidence of this boy, if accepted, would prove 
the guilt of the appellant beyond all reasonable 
doubt There is nothing to suggest that the boy 
was speaking to something that he had not 
witnessed. Nor is there any motive for boy to 
give false evidence against the appellant. It may 
also be mentioned that immediately after the 
occurrence when P.W. 12, rushed to the spot on 
hearing the cries of the boy, the boy mentioned to 
the former that it was the appellant that had 
stabbed both his parents and stabbed himself. 

(3) Mr. Narayanaswami, learned Counsel for the 
appellant urged that it is not safe to act on Ex.P. 8 
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inasmuch as the appellant did not have an oppor¬ 
tunity of cross-examining the witness effectively. 
S. 33 of the Evidence Act makes a statement made 
by a witness in a judicial proceeding admissible in 
a subsequent judicial proceeding or at some stage 
of the same judicial proceeding provided the per¬ 
son against whom it is sought to be used had a 
right and opportunity of cross-examining the 
witness. In this case it could not be said that the 
appellant had no right or opportunity to cross- 
examine Pydireddi. It may be that the appellant 
was not represented by a counsel to effectually 
cross-examine the witness as contended for by 
Mr. Narayanaswami. What is contemplated under 
S. 33 is an opportunity and not an effective use of 
it. All that we have to do in such cases is to 
exercise caution before admitting such a state¬ 
ment. It could not be postulated, that in evei*y 
case where the accused is not represented by 
counsel and could not submit the witness to a 
searching cross-examination, he had no opportunity 
to cross-examine and therefore that the evidence 
of the witness should not be admitted under S. 33 
of the Evidence Act. It must also be remembered 
that in this case the accused did cross-examine, 
though not elaborately. On a careful considera¬ 
tion of ail the circumstances and on a perusal of 
the statement we think that this statement could 
safely be acted upon. No case has been brought to 
our notice which has gone to the extent of laying 
down that where an accused had not got the ad¬ 
vantage of being represented by a counsel who 
could effectively cross-examine a witness, the state¬ 
ment given by a witness either in a previous judi¬ 
cial proceeding or in the same proceeding, could 
not be admitted in evidence. We think that there 
is not much substance in the contention advanced 
on behalf of the appellant based on the want of 
an opportunity for effective cross-examination. It 
follows that the Sessions Judge was justified in 
admitting the statement of Pydireddi made in the 
Committal Court as evidence. We have no hesi¬ 
tation in coming to the condition that this evi¬ 
dence could safely form the basis of the appellant's 
convictions. 

(4) In our opinion the convictions of the appel¬ 
lant are right. There are no mitigating circum¬ 
stances which would entitle the appellant to a 
lesser sentence. The convictions and sentences are 
confirmed and the appeal is dismissed. 
C.R.K./D.R. Appeal dismissed. 
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SUBBA RAO J. 

Ammireddi Sooramma, Appellant; v. Ammlrcddi 
Venkataratnam, Respondent . 


tion was not in derogation oj an absolute grant 
but was a condition o/ the grant itself. (Para 2) 

Anno: T. P. Act, S. 11 N. 7. 

(o) Transfer of Property Act (1882), S. 105 — 
Resumption of service grants. 

Resumption consists in putting an end to the 
grant under which lands are held remitting the 
services. On the exercise of the right of resump- 
tion, the zamindar may recover possession of the 
land, if the land itself had been the subject matter 
of the grant or if the grant was only of the mel - 
war am in whole or in part and the grantee had 
been in possession before such a grant, he may 
put an end to the beneficial tenure and impose 
full assessment, but before he could exercise his 
right to resume or take possession of the land,'he 
must establish his right to resume and evict the 
person in possession of the land. That depends 
upon the nature, extent and terms of the grant. 
Held it was not possible to hold on the evidence 
ihat the party and his ancestors had no pre-exist¬ 
ing interest in the lands and that the zamindar 
validly resumed the lands and conferred a new root 
of title on him. 7 Moo Ind App 128 (PC), AIR 
(3) 1916 Mad 826 and AIR (17) 1930 Mad 755 F.B. 
Ref. (Para 3) 

Anno: T. P. Act, S. 105 N. 69. 

(c) Hindu Law — Inheritance — Still-born son 
— Right of. 

Under the Hindu law, a posthumoits son will be 
entitled to succeed to the father or to claim a 
share in the joint family property. But the prin¬ 
ciple cannot be extended to a case of a stillborn 
son. The law of inheritance applies only to per¬ 
sons who are born alive but not to corpses. 1 In¬ 
herit ' means 1 receive by legal descent or succession ” 
and obviously a corpse cannot receive the property 
from another. A living person, though not born, 
but only existing in the womb at the time the suc¬ 
cession opened is treated by fiction under Hindu 
law lor the purpose of succession as if in existence 
at the time the succession opened, but a dead body 
cannot have a legal existence. 8 Mad 89 Referred. 

(Para 5) 

(d) Civil P. C. (1908), O. 41, R. 1 — Suit by 

plaintiff — Defendant appealing to lower Appel¬ 
late Court but not the plaintiff — Second appeal by 
plaintiff — Latter would be entitled to support the 
judgment of the first Court on other grounds 
though he could not get a higher relief, even if he 
succeeded, than that given to him in the first 
Court. < para S) 

Anno: C. P. C., O. 41, R. 1, N. 11. 

P. Somasundaram and M. V. Srinivasa Rao, for 
Appellant; C. Rama Rao and P. Ramachandra 
Reddi, for Respondent . 


Second Appeal No. 715 of 1948, D/- 24-7-1951. 
(a) Deed — Construction — Document — Whe¬ 
ther conferred life estate or absolute estate — 
Transfer of Property Act (1882) S. 11. 

By a registered partition deed, one X and his 
son Y by his first wife partitioned the family pro¬ 
perties. Under the deed the A marked schedule 
properties were allotted to X and the B marked 
schedule properties to Y. It was also provided 
thereunder that X should only enjoy the income 
derived from the property allotted to him without 
powers of alienation and that after his death if 
sons had been born to him they should take it ab¬ 
solutely and in case he had no male issue, it would 
go to Y. In the happening of the second contin¬ 
gency the document directed Y to give mainten¬ 
ance to the second wife of Z. 

' Held• that the document conferred only a life 
estate on X and the clause restricting the alienor 




Cases referred to: 

(Arranged in order of Courts, and in the Courts 
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JUDGMENT.: This is a second appeal against 
he decree and Judgment of the District Judge>01 
Krishna modifying that of the Subordinate Judge 
f Masulipatam in O. S. No. 11 of 1943. 
s the second wife of one Kottayya. By a reg - 
ered partition deed, Ex. D-l, dated 6-7-1923 
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Kotayya and his son Venkataratnam (the defen¬ 
dant), by his first wife partitioned the family pro¬ 
perties. Under the said deed the ‘A' marked sche¬ 
dule properties were allotted to Kotayya and the B 
marked schedule properties to Venkataratnam. It 
was also provided thereunder that Kotayya should 
only enjoy the income derived from the property al¬ 
lotted to him without powers of alienation and that 
after his death if sons had been bom to him they 
should take it absolutely and in case he had no 
»male issue, it would go to Venkataratnam. In the 
^happening of the second contingency the document 
directed Venkataratnam to give maintenance to 
the plaintiff at the rate of one putti of paddy per 
year. The aforesaid ‘A* Schedule land was ser¬ 
vice inam land situated in the village of Chora- 
gudi. In or about 1869 the Government resumed 
that inam and conferred a ryotwari patta on the 
ancestors of Kotayya. In 1922 the Government 
decided that the land was zamindari land and can¬ 
celled its order of resumption. After this Kotayya 
paid Nazarana to the zamindar and obtained Patta 
from him in the year 1928. On 4-9-1941, Kotayya 
executed a gift deed, Ex. P-4, in favour of the 
plaintiff in respect of the said property. Kotayya 
died in 1942 and the defendant took possession of 
the property shortly thereafter. The plaintiff filed 
O. S. No. 11 of 1943 for a declaration of her title 
and for possession of the suit properties. Alter¬ 
natively she claimed maintenance at the rate of 
4 putties and 6 tooms of paddy per year. The 
plaintiff’s case is that after the Government re¬ 
cognised the zamindar’s right in 1922, the zamin¬ 
dar resumed the lands and conferred a new title 
on Kotayya for consideration and, therefore, the 
gift-deed in her favour was valid. Alternatively 
though this was not raised in the pleadings it was 
contended in the Courts below that a boy was bom 
^ to her, that he died on the next day and that she 
succeeded to him as his mother. She also pleaded 
that the clause in the partition deed conferring a 
title on the defendant was repugnant to the abso¬ 
lute interest conferred on her husband and was 
therefore void. The defendant contended that as 
the plaintiff had no children he became the abso¬ 
lute owner of the properties under Ex. D-l, subject 
to the maintenance. The learned Subordinate 
Judge held that a son was bom to the plaintifT and 
that but for the occurring of that contingency, the 
property would have devolved upon the defendant. 
He found that the patta conferred upon Kotayya 
by the zamindar was only in recognition of the 
pre-existing rights in the family and did not create 
a new title in him. He was also of the view that 
the maintenance fixed under the document was 
rather inadequate but that the reasonable rate 
would be 2 putties per year. Pursuant to the afore¬ 
said finding he gave a declaration that she was 
entitled to a life estate in the suit properties and 
directed possession of the suit properties. The defen¬ 
dant preferred an appeal to the District Court, 
A. S. No. 193 of 1945. The learned District Judge 
on the evidence found that the child was only a 
still-born one. He agreed with the Subordinate 
Judge that the partition deed was valid and that 
b Kotayya did not acquire a fresh title by the patta 
issued by the zamindar. As he held that the 
child was not bom alive, he modified the decree 
of the Subordinate Judge and gave a decree instead 
for maintenance. The plaintiff has preferred the 
above second appeal. 

(2) The learned counsel for the appellant raised 
before me the points his client had unsuccessfully 
pressed before the Court below. The learned 
.Counsel argued that the clause in the’partition 
deed restricting Kotayya’s right to dispose of the 
property by gift or sale was repugnant to the 
absolute title conferred thereunder. To put it in 

k/ 


other words he said that under the partition deed 
the property to which Kotayya was absolutely en¬ 
titled was allotted to his share and that the subse¬ 
quent clause restricting his right ol alienation is 
in derogation of that right and thereiore void. 
Though Ex. D-l, is styled a partition deed, it was 
really a settlement deed executed between the 
father and son having regard to the circumstances 
then obtaining in the family. As already stated, 
the detendant was Kotayya's son by the first wife. 
When Kotayya married a second wife, presumably, 
the defendant pressed for his share. Kotayya was 
also anxious to make a provision for his child¬ 
ren,— if any, by his second wife and in case she 
had no children, to provide for her maintenance. 
The intention of the parties was effectuated by 
giving a life estate to Kotayya in respect of the 
A Schedule property and a vested remainder to 
the plaintiff's sons, if any, and if she had no sons, 
to the defendant. In the happening of the latter 
contingency she was provided with maintenance, 
A fair reading of the document, therefore makes 
it clear that no absolute Interest was intended or 
as a matter of fact conferred on Kotayya, The 
relevant words are, 

“It has been settled that the said Kotayya shall 
throughout his lifetime enjoy only the income 
from the A marked property without having 
powers of disposition by way of gift and sale 
therein." 

The words arc clear and unambiguous and conferi 
only a life estate on Kotayya. I therefore hold] 
that the clause restricting the alienation is not! 
in derogation of an absolute grant but is a con-' 
dition of the grant itself. 

(3) It was then contended by the learned Coun¬ 
sel that the issue of a patta in favour of the 
plaintiff’s husband created a new root of title. 
The question therefore is whether the Zamindar 
by issqing a Patta recognised the pre-existing 
rights of the family in the property, as contended 
by the respondent, or resumed the lands and 
created a new title for the first time in favour 
of Kotayya. If it is the former, Ex. D 1, would 
operate on these properties and the title to the 
properties would be governed by its provisions. II 
it is the latter, the gift-deed in favour of the 
plaintiff would be valid. Before considering the 
evidence in this case it is as well that I briefly 
notice the law on the subject which is fairly well 
settled. Resumption consists in putting an end 
to the grant under which lands are held remitting 
the services. Vide 'Rajaharaje Bommarauze Baha¬ 
dur v. P. Venkatadri Naidu', 7 Moo Ind App 128. 
On the exercise of the right of resumption, the 
zamindar may recover possession of the land, il 
the land itself had been the subject-matter of the 
grant or if the grant was only of the melwaram 
in whole or in part and the grantee had been in 
possession before such a grant, he may put an end 
to the beneficial tenure and impose full assessment, 
but before he could exercise his right to resume 
or take possession of the land, he must establish 
his right to resume and evict the person in posses¬ 
sion of the land. That depends upon the nature, 
extent and terms of the grant. In ‘Siyyadi Gam 
v. Visweswara Missanka', 18 Mad L T 142, the 
question was whether the zamindar was entitled 
to resume and recover possession of the lands 
granted to the defendants for discharging personal 
services such as for carrying the zamindari palan¬ 
quin. The learned Judges held that the burden was 
on the zamindar to show that he had a right to 
evict. At page 144 the learned Judges say: 

“Resumption means no more than a taking back 
of that which was once given, and therefore the 
plaintiffs cannot succeed in evicting the defen- 
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dants unless they are able to show that what 
was originally granted was not merely a slice of 
the melwaram or landlord's share of the produce 
hut the land itself." 

A Full Bench of the Madras High Court considered 
the rights of a zamindar to resume a pre-settle¬ 
ment grant in 'Rajah of Vizianagaram v. Appala- 
sami\ 59 Mad L J 183. Kumaraswami Sastri, J., 
who delivered the judgment on behalf of the Full 
Bench pointed out that there was a distinction 
between a grant burdened with service and one 
made in lieu of wages and that in the former 
case the grant could not be resumed without at 
least showing that the sendees were required to be 
done and were refused. The Full Bench also laid 
down the following two propositions ( 1 ) where a 
zamindar wants to resume land granted before the 
Permanent Settlement and held by the grantee, 
from father to son, the onus is always on the plain¬ 
tiff, ( 2 ) where the question is as to the class to 
which a specified grant involving sendee belongs 
there is no presumption one way or the other. 
Therefore the zamindar who seeks to eject a tenant 
must establish his right to resume the lands. In 
the present case the original grant is not filed. 
Nor do the documents filed in the case establish 
that the zamindar exercised his lights of resump¬ 
tion and purported to confer a new title on 
Kotayya. Exs. P. 14-b, P. 15-a, P. 14-a. P. 15 and 
P. 13 only show that the zamindar collected some 
amounts from Kotayya and issued a patta. They 
are consistent both with the recognition of a pre¬ 
existing right and with conferment of a new title. 
The only document which discloses the history of 
the plaint schedule lands is Ex. P-3, the Register 
of Inams dated 7-10-1859. It shows that the lands 
were given for service under the zamindar. It in¬ 
dicates that even in 1794 a member of the Ammi- 
reddi family was in possession. It shows that 
the Government issued a title-deed in favour of 
Ammireddi Venkatachalam, but later on cancelled 
the resumption in the year 1922. It is not known 
when the grant w r as made and by whom or whether 
the sendees were continued or discontinued or de¬ 
manded or refused. It is also not clear whether 
the land was given by the zamindar or whether 
the Inam was comprised of both the varams or 
the melvaram. But one thing it clearly shows is 
that this family had been in possession and en¬ 
joyment of this plot for over 100 years. It does 
not establish that Kotayya and his ancestors were 
doing any sendee for a long period of time. 
It is impossible therefore to hold on the evidence 
that Kottayya and his ancestors had no pre¬ 
existing interest in the lands and that the 
zamindar validly resumed the lands and conferred 
a new root of title on Kotayya. Learned counsel 
for the appellant relied upon the decision in 
'Sadasivarayudu v. Venkataswami’, 62 Mad L J 
598, and contended that it was in all forms with 
the instant case. I cannot agree. There the 
learned Judges held that a holder of a village 
under a service tenure cannot acquire a right of 
permanent occupancy under the Estates Land Act 
and his tenants are in no better position. The 
right of the zamindar to resume the village was 
not questioned in that case, but f t was argued 
that the tenants who were let into possession by 
the Inamdar acquired rights under the provisions 
of the Estates Land Act. The learned Judges 
held that the land which cannot be a ryoti land 
between the grantor and the service-holder cannot 
become a ryoti land as between the later and his 
tenant. This decision does not support the con¬ 
tention of the appellant. I, therefore, accept the 
finding of the Court below that Ex. P-4, dated 
4-4-1941 was not valid and did not convey any 
Interest'to the plaintiff. 


(4) The learned counsel for the appellant next 
contended that the finding of the learned Judge 
that a son was not bom alive to the plaintiff was 
not correct. This is a pure question of fact and 
no permissible grounds have been advanced before 
me to justify interference. I accept the finding. 


(5) Lastly it was contended that for the pur¬ 
pose of inheritance it was not necessary that the 
child should have been bom alive but it would be 
enough that it was conceived. Reliance was placed 
upon the well recognised principle of Hindu Law ^ 
that the rights of a son in the womb to the an¬ 
cestral property cannot be defeated by a will or 
a gift. In 'Minakshi v. Virappa*, 8 Mad 89, it is 
stated that the author of Smrithi Chandrika re¬ 
citing the sloka: 

The venerable teachers direct that ownership 
to wealth is acquired by birth alone" explains 
the terms "By birth alone" as meaning by the 
very formation of the foetus in the mother’s 
womb." 


It is not necessary to multiply cases. It cannot 
be disputed that under the Hindu Law a posthu¬ 
mous son will be entitled to succeed to the father 
or to claim a share in the joint family property. 
But the learned counsel argued for an extension 
of tlie principle even to a case of a still born son. 
His argument may be ingenious but, in my view, 
it is fallacious. The law of inheritance applies 
only to persons who are born alive but not to 
corpses. "Inherit” means "receive by legal des¬ 
cent or succession", and obviously a corpse cannot 
receive the property from another. A living per¬ 
son, though not bom, but only existed in the womb 
at the time the succession opened is treated by 
fiction under Hindu law for the purpose of succes¬ 
sion as if in existence at the time the succession 
opened, but a dead body cannot have a legal exis¬ 
tence. The learned author of Hindu law (Golap- 
chandra Sarkar Sastri), in his 8th Edition at page 
274 says: 

"Hence a son and the like may be said to acquire 
the right from the moment of their conception; 
but it is absolutely necessary that the child in 
‘embryo’ should be born alive or come into exis¬ 
tence in order to be invested with the right; for, 
the course of inheritance cannot be diverted by 
the mere foetal existence of a child not born 
alive; and no person can claim an estate, as neir 
of a still born child." 

1 respectfully agree with the above observations of 
the learned author. I cannot therefore accept this 
contention either. 


6) Before I close it is also necessary to nonce 
>reliminary objection raised by the learned Coun¬ 
ter the respondent. The learned Judge gave 
declaration that the plaintiff was entitled to a 
? estate. The defendant preferred an appeal 
the District Judge, but. the plaintiff aid not 
oose to do so. It is therefore contended that me 
pellant is precluded from arguing that the ae- 
ldant did not acquire any right under]Ex.:u-i. 
lere is no force in this argument, for the appti- 
lt would be entitled to support the mgmeni 
the first Court on other grounds, though ne 
ild not get a higher relief, even if he succeeded, 
an that given to him in the first Court. 
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with costs. 


C.R.K./D.H. 


Appeal dismissed. 
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SATYANARAYANA RAO J. 

Chodipalli Masenu, Appellant v. Gampala Nara¬ 
samma, Respondent. 

A. A. O. No. 299 of 1949, D/- 17-4-1951. 

Workmen's Compensation Act 11923), S. 3 — 
"Employer" Meaning of — Lease of boat — Death 
of workman on boat — Lessor whether liable to 
pay compensation. 

x 'S' entered into a contract with ‘A’ the owner of 
a boat whereunder it was agreed that in considera¬ 
tion of ‘B’ paying to the owner of the boat a sum 
of Rs. 600 as hire, the boat should be allowed to 
carry bales of palmyra libre from Kaklnada Port 
to Tuticorin which ‘B’ agreed to carry on behalf 
of a company, for hire of Rs. 1500. Under the 
terms of the agreement 'A' was under no respon¬ 
sibility for the expenses of the trip and the salaries 
of the crew etc. The boat reached safely Tuti¬ 
corin Port and while returning empty had to face 
rough weather when a workman fell down from 
the boat and died. His widow applied for compen¬ 
sation and she impleaded, as party to the applica¬ 
tion ‘B‘ the person who hired the boat under the 
contract: 

‘Held’ that the agreement between • A ’ and 'B' 
vms entered into 'bona fide" and there was no in¬ 
tention to defeat the rights of any person or persons 
at the time the parties entered into the contract; 
that the terms of the agreement were wholly in¬ 
consistent with either the relationship of partners 
or the relationship of master and servant or that 
of agent and principal and that as the contract was 
a mere demise of the boat, ‘A’ could not be made 
liable for the payment of the compensation. '{1913) 

2 Ir Rep. 385, Dist. (Para 3) 

Anno: W. C. Act, S. 3 N. 2. 

* , C. Rama Rao, for Appellant ; R. Venkataraman, 
lor Row and Reddy, for Respondent. 

Case referred to: 

(1913) 2 Ir R 385: (1913 W C & I Rep 418) (Pr 4) 

ORDER.: This is an appeal by the owner of a 
boat who was made liable to pay compensation to 
the respondent under the Workmen’s Compensa¬ 
tion Act. The respondent’s husband, one Somitri, 
was engaged as a member of the crew of the boat 
of one Merugu Masenu. This Merugu Masenu 
entered into a contract dated 26-3-1948, with Chodi- 
Pall* Masenu, the owner of the boat whereunder it 
was agreed that in consideration of Merugu Masenu 
paying to the owner of the boat a sum of Rs. 600 as 
hire, the boat No. 141 should be allowed to carry 500 
bales of palmyra fibre from Kakinada Port to Tuti- 
corrn which Merugu Masenu agreed to carry on 
behalf of Krishna Company, Kakinada for hire 
of Rs. 1,500. Under the terms of the agreement 
the owner was under no responsibility for the ex¬ 
penses of the trip and the salaries of the crew etc. 
He was paid Rs. 300 as advance on the date of 
the agreement and the balance was agreed to be 
paid after the boat had reached Tuticorin and me 
goods were unloaded. If however the bales to be 
carried were more than 500, the owner should be 

SS&WW of . the hlre recelved In excess and 
should similarly be entitled to hire which might 

b J Memgii Masenu on his return trip 

^Tuticorin to K a ki nada in case any goods 
should be carried on the return voyage. The boat 

emnf 1 v d h S ^ fe J y ^ utlcorln Port and while returning 
fin P ^ y ha< i t0 rough weather when Somitri 
fn U th» ^ the boat and died. The petitioner 

SmSri I s unfortunate widow of 

Somitri and she impleaded as party to the appU- 

but °diri tl ifr,t 0 7 ne ^ °i J he boat ch °dlpaW Masenu 
hut did not Implead Merugu Masenu, the person 

who hired the boat under the contract already re- 


(2) There is no serious dispute that Somitri was 
a "workman'’ within the meaning of the Work¬ 
men’s Compensation Act, and that he had met 
with his death by accident arising out of and in 
the course of the employment. The amount of 
compensation is also not in dispute between the 
parties. The only point on which there was 
serious diflerence between the parties was whether 
the owner of the boat could be made liable to pay 
the amount of compensation fixed by the Addi¬ 
tional Commissioner. 

(3) The Commissioner was of opinion that the 
agreement entered into between the owner of Uie 
boat and Merugu Masenu was merely a make 
believe arrangement intended to defeat the rights 
of persons like the respondents who might claim 
compensation under the Workmen’s Compensation 
Act and it was with this object that Merugu Masenu, 
who it is alleged was a man of straw, was elected. 
The real dispute therefore has to be decided upon 
a proper construction and the truth of the agree¬ 
ment, Ex. D. 1. Having read the evidence adduced 
in the case I have no doubt that the agreement 
was entered into 'bona fide' and there was no in¬ 
tention to defeat the rights of any person or per¬ 
sons at the time the parties entered into the 
contract. The opinion of the Commissioner is not 
warranted by anything which appears in the evi¬ 
dence in the case. It is claimed on behalf of 
the respondent by his learned Advocate that this 
agreement, Ex. D. 1, brought about the relation¬ 
ship of principal and agent or master and servant, 
and, as a last resort, the relationship of partners, 
and that therefore the owner of the boat was 
either the principal, the master or the partner of 
Merugu Masenu. It is rather difficult to accept 
this interpretation of the agreement. In my view 
the agreement is a mere demise of the boat for 
hue which was agreed to be paid between me 
parties, and thereafter the owner had nothing to 
do with the boat or the trip or the cost of it The 
entire amount payable as freight for the carriage 
of the cargo is receivable under the agreement 
from Krishna and Company by Merugu Masenu 
mone. It is not as if Merugu Masenu received 
the amount on account of the owner of the boat 
and made himself liable to account to him for the 
expenses and for the profits. The fact that if 
mere was more cargo to be carried, a portion of 
the extra hire that might be earned by the trio 
was made payable to the owner would not in mv 
opinion, alter in any way the original demise of 
the boat by the owner to Merugu Masenu. Thei 
k™ 5 th .l ^^ent are wholly inconsistent 

e ‘ t J ler ^e relationship of partners or the re¬ 
lationship of master and servant or that of agent! 
and principal. it is not disputed that if thei 
contract is a mere demise of the boat the appel-f 

compensation 6 ”*** f ° r 0,6 payment of toel 

< 4 . ) N however, argued on behalf of the res- 
K!? 1 : **£? .f* 1 ® decision of the Irish Court of 

0w ? e 5 s of SMP’ “Miss Evans” 
nf 9 tha 2 jf R i 85 : c °S? udes toe matter in favour 
of the respondent The agreement In that case 
vra* one between Richard Jones acting on behalf 
S™ 8 “d Kinsella. who waf ^pointed 
captain by the former. Under the agreement Kin¬ 
sella was to work the vessel 8 m nt Kln 

“On the best paying trade for the benefit of all 
concerned receiving for his sendees twluiirds ' 

carr,ed - out Of which he is res- 
^ “d agrees to pay, all crew's waxes 
victuals of crew, port charges, towages, and all 

^Jirin Very f^ er expenses connec ted with iS 
working of the vessel; the remaining one-third 

owners^iare!" mlt 10 the 881(1 Richard Jones as 
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In pursuance of this agreement Kinsella appointed 
the crew for the vessel, and the question was whe¬ 
ther when one of the crew who was engaged by the 
captain met wfith an accident and claimed com¬ 
pensation against the owners under the Work¬ 
men’s Compensation Act of 1906 the owners could 
be made liable. The contention apparently myed 
on behalf of the owners was that the agreement 
was a demise of the schooner, and that there was 
no relationship of master and servant between the 
crew and the owners. Under the terms of tne 
agreement, it is obvious that Kinsella was appoint¬ 
ed as merely a captain of the vessel by a person 
acting on behalf of the owners, and he did not 
therefore become a lessee of the vessel. When 
once he was appointed captain it was his duty to 
appoint the crew and when once they were so 
appointed they became the servants of the owners. 
The remuneration of the captain no doubt was not 
fixed on the basis of the remuneration to be p-^id 
by the owners on a monthly basis, but he was to 
receive for his services two-thirds of the gross 
freights, which were to cover not only his remune¬ 
ration but also the wages of the crew and other 
expenses. That did not alter the nature of the 
agreement, and the relationship that was brought 
about under the terms of the agreement. He was 
no more than an agent of the owners, and even if 
it was assumed that he became a partner by virtue 
of the agreement, as did Holmes, L. J., in the case, 
even then the owners would be liable. The ques¬ 
tion in the case mainly turned upon the interpre¬ 
tation of the clause which gave to the captain 
two-thirds of the freights, and O'Brien, L. C., 
Holmes, L.J., and Cherry. L.J., agreed in holding 
that that clause did not alter the relationship be¬ 
tween the owners and the crew, which was that of 
master and servant and that therefore they were 
liable to pay the compensation. 

(5) It would be therefore seen that that decision 
is clearly distinguishable from the present case, 
as in the present case the agreement undoubtedly 
created a demise of the boat in favour of Meni*U 
Masenu. The amount that was payable under the 
agreement was clearly a payment for the hire, ard 
was not a share of the profits or an amount which 
Merugu Masenu was bound to collect on behalf of 
the principal and account to him after deducting 
the expenses for the trip. It therefore follows tb3t 
the view taken by the Commissioner is wrong and 
the owners cannot be made liable for the damages. 
'The result no doubt from the point of view of ihe 
unfortunate widow is to be regretted, but it can¬ 
not be helped as she did not implead as party to 
this petition Merugu Masenu also in addition to 
the owner, in which case it would have been possi¬ 
ble to grant a decree against him. It follows that 
the appeal must be allowed and the order of the 
Additional Commissioner must be set aside. In 
the circumstances of the case I think this is not 
a fit case in which I should award costs to tne 
appellant. The Commissioner will refund t l 'e 
amount which it is said has been deposited by the 
appellant. 

C.R.K./V.S.B. Appeal allowed. 
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CHANDRA REDDI. J. 

In re Muthuvedi Ammal and another. Petitioners. 

Criminal Revn. No. 56 and Cri. Revn. Petn. No. 54 
•Of 1950, D/- 21-2-1951. 

Criminal P. C. (1898). Ss. 198. 199 — Ollence 
u/s. 426 l.P.C. — Complaint by aggrieved person 
'not necessary. 


An offence u/s. 426, l.P.C. is not one that is 
covered either by S. 198 or by S. 199, Criminal P.c. 
and that being so in respect of an offence under 
that section the complaint of the person aggrieved 
is not essential. There is no warrant for enlarg¬ 
ing the scope of these provisions. AIR (35) 1948 
Mad 473, disting. (Para 5) 

Anno: Cr. P. C., S. 198 N. 1. 

V. V. Raghavan, for Petitioners; Public Prosecur 
tor, for the State. 

Case referred to: . ) 

(’48) 1948 Mad W N Cr 80: (A I R (35) 1948 Mad 
473: 49 Cri L J 711) (Pr 4) 

ORDER: The petitioners were convicted for an 
offence under S. 426, l.P.C., and sentenced to pay 
a fine of Rs. 25 each which was reduced in appeal 
to Rs. 15. 

(2) The case against these petitioners was as 
follows. There was a quarrel on the 11th of Sept¬ 
ember 1948 between the first petitioner and the 
daughter-in-law of P. W. 1. In order to wreak 
vengeance on P. W. l’s family, the first petitioner 
asked the second petitioner to demolish the com¬ 
pound wall of the house belonging to P. W. l’s 
son and the latter accordingly demolished the same 
to a height of 3 feet and to a length of 24 feet, 
causing thereby damage to the extent of Rs. 10 or 
15. The guilt of the petitioners was proved beyond 
all reasonable doubt by the evidence of P. Ws. 1, 2 
and 3. The trial Court has accepted their evi¬ 
dence and convicted the petitioners as stated above. 

(3) In this revision petition the correctness of 
the conviction could not be challenged. The only 
point that was raised by Mr. Raghavan, the learn¬ 
ed counsel for the petitioner is that the conviction 
of the petitioners is unsustainable, as it is based 
on a complaint by P. W. 1, who is not the owner 
of the house to the compound wall of which damage 
was caused but the father of the owner. Accord¬ 
ing to him, a prosecution under S. 426, LP.C., can 
only be launched on the complaint of a person, who 
is the owner of the property concerned or any 
other person who is beneficially entitled thereto. 

(4) In support of this submission he relied on 
a decision of Yahya Ali J. in ‘Vaiyapuri Goundan 
v. Kuppusami Goundan 1 , 1948 Mad W N Cr 80. 
In that case, the accused and the complainant were 
attempting to get a communal land in a village on 
assignment and each of them was trying touse it 
in his own way. One year the comp'alnant 

P. W. 6 — raised some crops on that land wo 
according to the prosecution, the ^etelong- 
ing to the accused were driven into the crops o 
the land with the result that the crop wjtfj 
ed. Prosecution having been launched against mm 
under S. 427. I.P.C., the accused rjsedtt* Pg 
that he could not be guilty of the offence of mis¬ 
chief, assuming the prosecution case to be 
because the land did not belong to P. W- 6 ana 
it could not therefore be said Out. when tjese 
crops were damaged, any wrongful loas or damag 
was caused to the latter. This plea did not find 
favour with the Court below. But when itcarn^ 

up finally in revision to this Court, Contention 
Judge who heard it agreed with the 
raised on behalf of the accused 1 and held 
p. W. 6 could not be said to have sustained » 
ful loss within the meaning of S 23 LP.u, ^ 
being the owner of the land and the (men 
to have been committed by ^6 ^cusM did not 
amount to an offence under S. 425, IP.C. w 
manifest that this decision has no bearing on 
question to be decided by me. 

(5) No other case has been cit *d to me _ *he 

stantiating Mr. Raghavan's ^JSvanf provi- 
other hand, an examination of the relevant p 
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slons of law shows that there is no basis for this 
contention. My attention has not been drawn to 
any rule of law which lays down that the com¬ 
plaint of the aggrieved person in the 'sine quo 
non’ of the prosecution for an offence under S. 426 
IP.C., Chapter XV-B, Criminal P.C., deals with 
the conditions requisite for the initiation of pro¬ 
ceedings. While Ss. 195 and 196 Criminal p. C. 
provide for the mode in which prosecution can be 
launched for offences against public justice and 
-4 against the State etc., Ss. 198 and 199 of the Code 
concern themselves with offences against indivi¬ 
duals. The two latter sections require the com¬ 
plaint of the aggrieved person for starting prosecu¬ 
tion against the offender In respect of offences men¬ 
tioned therein. An offence under S. 426, LP.C., 
Is not one that is covered either by S. 198 or by 
S. 199, Criminal P.C., and that being so it appears 
to me, that in respect of an offence under that 
[section the complaint of the person aggrieved is 
Inot essential. There does not seem to be any war- 
Jrant for enlarging the scope of the above men¬ 
tioned provisions of the Criminal p. C. If the 
contention of Mr. Raghavan were to be accepted, 
it would lead to disastrous consequences. Suppose 
the owner of a house has gone abroad, any person 
with intent to cause damage to the owner may 
set fire to the house with impunity, because the 
person aggrieved is not there to file a complaint 
against the miscreants. I do not think that such 
a result was ever contemplated by the legislature 
The offences referred to in Ss. 198 and 199 stand 
altogether on a different footing and the reason 
for requiring the complaint of the person aggrieved 
by such an offence is obvious. 

(6) It looks to me that there is no substance in 
the contention urged by Mr. Raghavan. The con¬ 
victions and sentences are, therefore, confirmed. 

(7) Another argument advanced by Mr. Ragha¬ 
van is that the trial Court erred in awarding com¬ 
pensation to P. W. 1, who is not the owner of the 
house. It looks to me that this does not make any 
difference so far as he is concerned, whether the 
compensation is payable to P. w. 1 or to his son 
who according to him, is the owner of the house. 

I, therefore, reject this argument also. 

(8) In the result, this revision petition fails and 
is dismissed. 


Sanyasamma V. ViREBWASWAM! (Raghava Rj,o J.) 


C.R.K./D.R. 


Revision dismissed. 
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RAGHAVA RAO, J. 

Adapaka Sanyasamma, Appellant v. Vimarsa 
Prakasa. Vireswaswami alias Visweswaraswami re- 
presented by Trustee Tholagupu Gowripati and an¬ 
other, Respondents. 

Second Appeal No. 2288 of 1947, D/- 27-3-1951. 

Limitation Act (1908). Article 134-B — Starting 
point — Cessation of trusteeship. 

> is th f cessation of trusteeship generally 

y l? PVT^es of the application of 

fhH Cle 13i ~P' {t . must be cessati °n by means of the 

t J}iM P eV ^nL refei J ed l? in the third column of the 
flrtic/e, death, resignation or removal. The prior 

fmfee may have alienated wrongfully all proJ 

per ties belonging to the trust; but that does not 

mean that he has ceased to be trustee. The period 

oU^ li nf ti0tl “S* f tart ml y f rom the da te of the 

of the new trustees and 
formal removal of the prior trustee. (Para 4) 

Anno: Limitation Act, Arts. 134-A to 134-C, N. 9. 

RMwrmrthy, for Appellant; Y. Suryanar 
rayana, for Respondents. y 
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JUDGMENT.: I have heard an able and in¬ 
teresting argument from Mr. Ramamurthi for the 
appellant. The question raised is whether or not 
the suit is barred by limitation. The trial Court 
held it was. The lower Appellate Court has held 
it was not. 

(2) The suit was by a certain person appointed 
as trustee of a temple, by the Madras Hindu Reli¬ 
gious Endowments Board. If from the date of 
order of appointment time is reckoned the suit 
is obviously in time. It is said for the appellant 
that the suit is barred because under Art. 134 (B) 
which is the article that matters there was cessation 
of trusteeship on the part of one Ramalingaswami, 
the prior trustee, as early as 1922, which was the 
year in which he made his last alienation of the 
trust properties, that is to say of the temple it¬ 
self. 

(3) The terms of the third column of Art 134 
(B) of the Indian Limitation Act are: 

"Time from which period begins to run. :The 
death, resignation or removal of the transferor." 
The learned Subordinate Judge has observed on 
the facts of this case, that there is no proof that 
any of these three events referred to in the thud 
column of the article occurred at any time more 
than 12 years before the date of suit. 

(4) It is contended by Mr. Ramamurthi that 
when in the earUer plaint of this plaintiff for re¬ 
covery of possession of other properties he made 
his allegations therein, he stated that Ramalinga- 
swumi had ceased to be trustee as early as 1922 . 
That may be; but it is not the cessation of trustee¬ 
ship generally that matters for purposes of the 
application of Art. 134 (B); it must be cessation 
by means of the three events referred to in the 
third column of the article mentioned above, death 
resignation or removal, it is contended by Mr.’ 
Ramamurthi that when even the temple itself was 
actually alienated, quite apart from other pro¬ 
perties attached to the institution, it could not 
reasonably be contended that Ramalingaswami con¬ 
tinued to be trustee thereof. That, in my opinion, 
is a legal misconception. The person may have 
alienated wrongfully all properties belonging to the 
trust, but that does not mean he has ceased to be 

the case of a person, like the trustee 
against whom estoppel does not operate, it is 
competent to him to seek to recover the properties 
alienated by hmself. Mr. Ramamurthi further 
contends that the order of the Hindu Religious En¬ 
dowments Board shows that they made the order 
because there was no trustee functioning That 
may be, but that does not mean that Ramalinga- 

r^J Ct , Ualiy l ied ' or res *8 ned . or was formally 
™ toe offi , ce 01 ^tee at any time 

than 12 years prior to the date of suit. In 
?Pjt® °J the aUegations in the former plaint and 
the actual wording of the order of the Hindu Reli- 
pous Endowments Board, it was competent to the 

Ho^p e ihft b ( ° r ^ iate u Judge t0 have found, as he has 
done, that in the absence of proof that any of the 

Article' B S"fared to in the third column of 
Article 134 (B) occurred more than 12 years prior 

barred by-time 016 SUlt ’ 11 should not he treated as 

(5) In these circumstances I have to dismiss 
this second appeal with costs. (No leave.) 

C.R.K./D.H. Appeal dismissed. 
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In re K. PALANI Moopan (Panchapakesa Ayyar J.) 


A. I. R. 


A. I. R. (39) 1952 Madras 172 [C. N. 6O.j 

PANCHAPAKESA AYYAR, J. 

In re: K. Palani Moopan, Appellant. 

Criminal Appeal No. 573 of 1950, D - 15-3-1951. 

(a) Penal Code (1860), S. 304, Para 2 — Fatal 
injury on vital portion with deadly weapon. 

Every man must be presumed to intend the natu¬ 
ral consequences oj his act. An o/lence under 
S. 304. para, 2, would be clearly proved against a 
person ichere a fatal injury is inflicted by him on 
a vital portion oj the deceased’s body , the abdo¬ 
men, with a deadly weapon, a spear. (Para 5) 

Anno: Penal Code, S. 304, N. 1, 6. 

( b ) Madras Borstal Schools Act (V (5) of 1926), 
S. 8 — •‘Criminal tendencies .” 

The words “Criminal tendencies ” occurring in 
Section 8, should not be given a narroiv interpreta¬ 
tion, and S. 8 should be interpreted to mean that 
whenever an adolescent offender has been convict¬ 
ed of an offence he should ordinarily be given the 
advantage of being put in the Borstal School so 
that by the training therein he should be¬ 
come a useful citizen of the country. A “criminal 
tendency " does not manifest itself only in acts in¬ 
volving dishonesty, such as theft or cheating. It 
can be inferred also in a person who owing to lack 
of self-control or as a result of environment or 
association, is unable to control himself and com¬ 
mits an offence of either grievous hurt or homicide, 
by using a deadly weapon without regard to the 
consequences for a very petty reason. AIR (36) 1949 
Mad 648 and AIR (36) 1949 Mad 460 , Rel. on. 

(Para 6) 

(c) Criminal P. C. (1898), S. 367 — Appreciation 
of evidence. 

When the minor discrepancies in the evidence in 
a case under S. 304, Penal Code do not go to the 
root of the case and do not affect the credibility of 
the evidence regarding the fatal stab administered 
to the deceased by the accused, there is no need 
to worry over much with these minor discrepaiicics. 

(Para 3) 

Anno: Criminal P. C., S. 367, N. 6. 

(d) Criminal P. C. (1898), S. 423 — Appreciation 
of evidence by appellate Court. 

The accused cannot rely on the remarks of the 
lower Court regarding the credibility of the prose¬ 
cution witnesses without proving, from the original 
records, that the prosecution witnesses attacked by 
him and believed in by the lower Court are really 
persons unworthy of credence. The H. C. has 
got full seisin of the matter in the appeal, and 
is not bound to accept every remark of the lower 
Court regarding the credibility or otherwise of the 
witnesses, though, naturally, it vnll not distrust a 
finding of fact arrived at by the lower Court which 
saw the witnesses and observed their demeanour. 

(Para 3) 

Anno: Criminal P.C., S. 423, N. 14. 

K. V. Ramaseshan , for Appellant; The Public 
Prosecutor, for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

('48) 1948-2 Mad L J 630: (AIR (36) 1949 Mad 460: 

50 Cri L J 656) <Pr 6) 

(’49) 1949-1 Mad L J 282: (AIR (36) 1949 Mad 643: 

50 Cri L J 896) (Pr 6 > 

JUDGMENT.: This is an appeal filed by Palani 
Moopan, the fourth accused in S. C. No. 64 of 1950 
on the file of the Additional Sessions Judge, Coimb¬ 
atore.' He is a boy aged 19 years and has been 
convicted by the learned Additional Sessions Judge 


under Section 304, paragraph 2, Indian Penal Code, 
while acquitting him of the offence under S. 302* 
I.P.C., and sentenced to undergo rigorous imprison¬ 
ment ior ten years. There were four other accused 
in the case. They have all been acquitted. 


12) The facts are briefly these. The appellant 
and the deceased Palani Moopan were agnates and 
pangalis.’ Owing to misunderstandings over a 
lease of land and a manure pit there was a sudden 
and unexpected quarrel just at sunset time on 1st 
February 1950 between the five accused on one side > 
and the deceased and P.W. 5 on the other and all 
the five accused are said to have fallen upon P.W. 5 
and the deceased. According to the first informa¬ 
tion report, the dying declaration and the evidence 
of P.Ws. 1, 2, 3, 5 and 7, this appellant stabbed the 
deceased, in the course of the quarrel, on the right 
side of his abdomen with a spear. The deceased 
did not die at once but survived to state that it 
was this appellant that stabbed him thus and to 
give a dying declaration to that effect. He died on 
the next day (2nd February 1950.) The lower 
Court, after discussing the evidence, found the evi¬ 
dence not to be satisfactory as regards the other 
four accused and to be satisfactory regarding the 
offence under S. 304, paragraph 2, I.P.C., regarding 
this appellant, and, so convicted • and sentenced 
him. It did not consider it fit to apply S. 562, 
Criminal Procedure Code to this appellant, and 
does not seem to have considered the applicability 
of S. 8 of the Borstal Schools Act. 


(3) I have perused the entire records and heard 
the learned Counsel for the appellant and the 
learned Public Prosecutor ‘contra.’ The learned 
Counsel for the appellant raised three main con¬ 
tentions. The first was that on much the same 
evidence the lower Court has acquitted the other 
four accused and so should have acquitted this 
appellant also, at least by giving him the benefit 
of the doubt. But, after perusing the evidence, I 
am of opinion that the evidence against this appel¬ 
lant was far more consistent and satisfactory, and, 
indeed, proved conclusively that it was the appel¬ 
lant who gave that fatal stab to the deceased, 
whereas the evidence regarding the other four 
accused was not at all consistent. I cannot accept 
the argument of the learned Counsel for the appel¬ 
lant that simply because there are some minor 
discrepancies in the evidence whether the beatings 
by the other accused preceded the stabbing by tins 
appellant or the stabbing by this appellant pre¬ 
ceded the beatings by the other accused, and, be¬ 
cause of the observation of the lower Court ina j ^ 
was not satisfied with the evidence of some of tne 
prosecution witnesses who implicated this appei- 
lant, but was satisfied with the evidence of other 
prosecution witnesses who implicated him, 
appellant should be given the benefit of the doiw 
and acquitted. Such minor discrepancies on in*j 
material collateral’ matters exist in almost everyp 
criminal case of this description When they do 
not go to the root of the case, as here, and do noil 
affect the credibility of the evidence regarding ine 
fatal stab administered to the deceased by tms 
appellant, there is no need to worry ove rn u “™! 
those minor discrepancies. Nor can the jeanie 
Counsel for the appellant rely on the remaiKS o 
the lower Court regarding the credibility of some 
of the prosecution witnesses and attack tne re¬ 
marks of the lower Court regarding the leliabiUty 
of the other prosecution witnesses without proving, 
from the original records, that \he prosecution 
witnesses attacked by him and believed in by 
lower Court are really persons unwoithy o 1 c 
dence. This Court has got full seism of tn<e mauer, 
in the appeal, and is not bound to accept ev i7 
mark of the lower Court regarding the credibility 
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or otherwise of the witnesses, though, naturally, it 
will not distrust a finding of fact arrived at by the 
lower Court which saw the witnesses and observed 
their demeanour, in this case, i see no reason 
whatever to disbelieve the evidence of P.Ws. 1, 2, 
3, 5 and 7 who implicate the appellant regarding 
this fatal stab on the deceased with a spear. That 
evidence is corroborated by the statement of the 
deceased, who had no motive to implicate the ap¬ 
pellant falsely in his complaint, and also by his 
x dying declaration, and the medical evidence. That 
^ the deceased spoke to some spear injury inflicted 
on his son by the fifth accused is no ground for 
disbelieving his statement regarding this appellant. 
It is evident that a man attacked by five people, 
•and fatally stabbed, and suffering terribly, may 
observe closely the person who stabs him, and be 
correct about it, while his observation of a stab¬ 
bing at about the same time of another individual 
may be defective and Inaccurate. He might have 
seen the fifth accused aim with his spear at his son 
and might have thought that his son had also been 
injured, whereas, the blow might have es¬ 
caped the son. The important fact to 
remember is that the deceased had no en¬ 
mity towards the appellant, and that his con¬ 
dition, after receiving the fatal injury, would have 
been so precarious that his memory cannot be ex¬ 
pected to be precise regarding all the details he has 
observed about the occurrences that day. That 
will account for the discrepancies mentioned above. 

(4) P.W. 1 is the wife of the deceased. P.W. 2, 
is the son of the deceased, p.w. 3 is the daughter 
of the deceased. None of these three also was 
alleged to have any motive to perjure against the 
appellant. P.W. 5 alone was said to have some en¬ 
mity. P.W. 7 was the servant of P.W. 3's husband, 
and not of P.W. 5, and so must be held to have 
no motive himself to implicate the appellant 
falsely. What is more, there was no particular 
motive for any one to implicate this appellant, a 
young boy, unnecessarily, leaving out the real cul¬ 
prit, when there was sufficient daylight to observe 
the real culprit. It was not also a case of rioting 
oy a huge mob, there being only five persons in¬ 
volved in the entire attack on 2 or 3 persons. The 
story regarding the appellant’s dealing the fatal 
stab on the deceased has been consistent from the 
very start to the very last, and has not been shaken 
in the least in cross-examination. We are not con¬ 
cerned here with the discrepancies regarding the 
beatings administered to the deceased by the other 
four accused who have been acquitted, or regarding 
the injuries received by some of the accused and 
some of the prosecution witnesses. 

( £ P 1 ® next contention of the learned Counsel 
Is that the conviction under S. 304, paragraph 2, 
I.P.C., would not be justified, in the circumstances 
2*‘f® even * f this appellant had caused the 
fatal injury, as there is nothing to show that he 
ha <J 1 ™, otlve or Intention to ‘kill’ the deceased 
and that it may be that he wanted to deal a simple 
injury but that it resulted in a fatal injury like 

a f ee -, Ever y “an must be presumed 
“totend the natural consequences of his act So 

H** 3 ? *L S nt> n ,? d to tofer an Intention on 
|the part of the appellant to 'murder' the deceased 
an offence under S. 304, paragraph 2, LP.C„ would 

5?«SS*2K Pn>ved # ? gainst hIm * ^ circum- 
* ? OTe i„ ,atal was inflicted by this 
on Portion of the deceased’s body 
g? a weapon, a spear, Md 

H een dealt terrific force 
judging from the nature of the injury. The oy- 

toe learned Counsel 

^ not apply here - That will 
be the case where a man intends to inflict a stab 


on the leg of another, but by ‘misfortune’, the stab 
falls on the stomach or other vital spot of the 
other by the other turning a somersault or making 
an unexpected movement at the psychological 
moment and getting the stab in that vital spot. In 
this case, no such circumstance exists. So, the 
conviction must only be under S. 304, paragraph 2, 
I.P.C, I confirm the conviction of the appellant by 
the lower Court. 

(6) The learned Counsel for the appellant next 
urged that this was a fit case for applying S. 8 of 
the Borstal Schools Act to this appel¬ 
lant, who was only 18 or 19 years old, 
and who was proved by his act itself to be 
of criminal tendencies and to have been as¬ 
sociated with contankerous persons. I agree. In 
two cases decided by Benches of this Court, viz., 
•The Public Prosecutor v. Nagappa Pujary’, 1948-2 
Mad L J 630, and ’In re Chelliah, 1949-1 Mad L J 
282, to which latter case I too was a party, it has 
been held that the words ’’criminal tendencies” oc¬ 
curring in S. 8 of the Madras Borstal Schools Act| 
should not be given a narrow interpretation and 
that S. 8 should be interpreted to mean that when¬ 
ever an adolescent offender has been convicted of 
an offence he should ordinarily be given the ad¬ 
vantage of being put in the Borstal School so that 
by the training therein he should become a useful 
citizen of the country, and that a ‘criminal ten¬ 
dency” does not manifest itself only in acts in¬ 
volving dishonesty, such as theft or cheating, and 
that it can be inferred also in a person who, owing 
to lack of self-control or as a result of his environ¬ 
ment or association, is unable to control himself 
and commits an offence of either grievous hurt or 
homicide, by using a deadly weapon without regard 
to the consequences for a ‘very petty reason’ as 
in this case. 

(7) In the result, I set aside the sentence of im¬ 
prisonment for ten years awarded on this appel¬ 
lant by the lower Court, and substitute, instead an 
order of detention in the Borstal School, Palamcot- 
tah, for a period of three years from the date of 
this order, and, for this purpose declare the age of 
this appellant to be exactly 19 today. 

C.R.K./D.H. Order accordingly. 


A. I. R. (39) 1982 Madras 173 (C. N. 81 ] 
RAJAMANNAR. C. J.. AND SOMASUNDARAM, J. 

K. Murugappa Chettiar. Petitioner; v c Bala- 
sundaram Chetty and another; Respondents. 

oo^o 1 c !^ CellaneOUS PeUtlon No. 4564 of 1950. D/- 

zJ-z-lyDl. 

Houses and Rents — Madras Buildinas (Lease 

Tmt n ‘ Act,xv (,s) s ' - 

Where the rent was payable daily, tlie default 
^ occur under S. 7. a] ter the la%se of isSSs 
in respect of every day's rent. The fact that there 
tmon application for fixation of fair rented 
accenting to the rent fixed in that applidSh the 

Mve l0ith him nffuSnwL to 

discharge the arrears relating to the period of thZ 
alleged default does not save thetenaZir^ 
consequence of the*admitted default ft? h2ZS& 

V. Srinivasan. for Petitioner■ a vnmn’nlS 
and K. S. Narayana Aiyar; for Respondents. 

fjF hen L is no error of law apparent on 

which directed eyiction°oMlu i petdtlMie^for^! 
fauU in payment of rent The rent es nava£ 
daily and admittedly the petitioner m not mv 
or tender any rent after 29th August 1949. % the 
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rent was payable daily, the default would occur 
under Section 7 of the Madras Buildings (Lease 
and Rent Control) Act, 1946, after the lapse of 15 
days in respect of every day’s rent. The only point 
pressed on us by petitioner’s learned Counsel, is 
that, there was another application for fixation 
-if fair rent and according to the rent fixed in that 
application, the landlord would have with him 
sufficient money to discharge the arrears relating 
to the period of the alleged default. That may be 
so. But that does not save the tenant from the 
consequence of the admitted default he has made. 
It is one thing to say that the tenant has a right 
to have the excess amount, on the basis of the 
fair rent, adjusted towards the arrears; it is an¬ 
other thing to say that he can escape the conse¬ 
quences of not tendering or paying the rent on or 
before the date allowed under Section 7 of the Act. 
Tills petition is dismissed with costs. 

C.RK./D.H. Petition dismissed. 


A. I. R (39) 1952 Madras 174 [C. N. 82.] 

GOVIXDA MEXOX AND RAMASWAMI, JJ. 

In re, Goiindaswami Padayachi, Accused. 

Criminal Appeal No. 832 of 1950, D/- 31-7-1951. 

Penal Code (1860), S. 84 — Benefit under — Cru¬ 
cial point of time. 

The crucial point of time for deciding whether 
the benefit of S. 84 should be given or not is the 
material time when the offence takes place. In 
coming to that conclusion , no doubt, the Court 
has to tatcc into consideration the relevant circum¬ 
stances like the behaviour of the accused before the 
commission of the offence and after the commis¬ 
sion of the offence. The non-exhibition of feelings 
and the absence of secrecy on the part of the ac¬ 
cused are only some of the relevant circumstances 
which have to be considered along with the other 
circumstances of the case and by themselves they 
do not make out sanity or insanity. (Paras 4, 5) 

Anno: Penal Code S. 84 N. 3. 

Miss Pcrween Amiruddin, for Accused; Public 
Prosecutor, for the State. 

Jases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

C49) 1949 Mad W N Cr 6: (AIR (36) 1949 Mad 

460: 50 Cri L J 656) (Pr 7) 

C49) 1949 Mad W N Cr 58: (AIR (36) 1949 Mad 

648: 50 Cri L J 396) (Pr 7) 

RAMASWAMI J.: The point taken before us 
by the learned counsel for the appellant is that 
he should have been given the benefit of S. 84,1.P.C. 
and acquitted. 

(2) In order to comprehend the point taken by 
the learned counsel for the appellant, which was 
also urged in the lower Court, the following short 
facts are necessary. The appellant who is describ¬ 
ed by the learned Sessions Judge as aged about 16 
and whom the record of the lower Court shows to 
be 18 had a bitter quarrel Just preceding this occur¬ 
rence with his mother, the deceased in this case, 
regarding the execution of a promissory note by 
his brother. Then this appellant asked his mother 
to serve him food. The irritated mother told him 
that he should either serve himself or get his 
father who was in the fields to serve him. The 
accused thereupon in a fit of rage dragged his 
mother inside the hut, bolted the door and bashed 
his mother with a spade lying nearby. The cries 
of the mother attracted the people in the neigh¬ 
bourhood, and when they came, they found the 


door shut and bolted against them. Therefore 
they asked the door to be opened and the accused 
did not open the door. Therefore, the neigh¬ 
bours started hammering on the door and threaten¬ 
ed to batter it. The accused thereupon opened the 
door and came out. Subsequently when he was 
questioned, as he would be naturally questioned by 
the neighbours, he has been telling one and all 
that he killed his mother, because she repeatedly 
refused to serve him food. Then he has also point¬ 
ed out to a relative the spade with which he had 
committed the fell deed. It is significant that ^ 
when the accused was questioned by that relative 
and before he showed the spade, the accused was 
red with anger, showing clearly that with the 
repeated refusal of his mother he became enraged 
and committed the deed and his anger has not 
subsided even thereafter. The accused then final¬ 
ly told the people that the corpse might be shown 
to the elders of the village and then cremated, 
clearly recognising that it was not the normal 
mode of death and that an offence had been com¬ 
mitted relating thereto and that therefore the 
elders of the village should adjudge before the 
corpse was given its last rites. 

(3) On these facts, the learned Sessions Judge 
came to the conclusion that the accused might 
have been abnormal and been even showing signs 
of insipient insanity before the commission of this 
offence and that he might have become, after the 
commission of this offence and when he was in¬ 
carcerated, worse still and become a real lunatic 
but that when the murder took place the accused 
was not labouring under such a defect of reason 
as not to know the nature of the act he was doing 
or that if he kenw of it he did not know it was 
either wrong or contrary to law. 


(4) We have been taken through the evidence by 
the learned counsel for the appellant and see no 
reason whatsoever to differ from the conclusion of 
the learned Sessions Judge. The crucial point of time 
for deciding whether the benefit of S. 84 should 
be given or not is the material time when the off¬ 
ence takes place. If at that moment a man is 
found to be labouring under such a defect of reason 
as not to know the nature of the act he was doing 
or that even if he knew of it he did not know it 
was either wrong or contrary to law, then we must 
apply S. 84. In coming to that conclusion, no doubt, 
we have to take into consideration the relevant 
circumstances like the behaviour of the accused 
before the commission of the offence and the 
behaviour of the accused after the commission 
of the offence. The learned Sessions Judge 
has applied all these tests and has come 
to the aforesaid conclusion; and the details set out 
above show that the accused knew full well that 
he was murdering his mother and that what he 
had done was a grave offence which was both 
wrong and contrary’ to law. 

(5} In this connection, the non-exhibition of feel¬ 
ings and the absence of secrecy on the part of the 
accused are stated to be strong indications of ins 
insanity at that time. But we have got to remem¬ 
ber that these are only some of the relevant cir¬ 
cumstances which have to be considered along witn 
the other circumstances of the case and that oy 
themselves they do not make out sanity or in¬ 
sanity. One may be a hardened criminal and 
exhibit any signs of feeling at what he had done, 
while another may easily break down. In 
case as a matter of fact the accused was red wiu 
anger as one witness puts it. Then, some may 
consider secrecy as essential for covering up tneir 
crimes, while in others the criminal might despair 
that what he had done could not be covered up 
and make no attempt at secrecy. The murder m 
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this case resulted from a moment’s anger and the 
accused was literally caught red-handed and no 
possibility of secrecy arises here. 

(6) In these circumstances, we are of opinion 
that the learned Sessions Judge has rightly refused 
to apply S. 84, I.P.O., to this case and he has 
awarded the lesser of the two sentences prescribed 
by law. Therefore we affirm the conviction as well 
as the sentence. 

(7) In the last paragraph of his judgment the 
-* learned Sessions Judge has stated that in his 

opinion the State Government might consider 
whether S. 10(a) of the Borstal Act should not be 
applied to this case. We do not wish to express 
an opinion because we consider that the decision 
in 'Chelliah v. The King’, 1949 Mad W N Cr. 58 
following an earlier decision in the ’Public Pro¬ 
secutor v. Nagappa Pujari’, 1949 Mad W N Cr 6 
in both of which still earlier decisions to the con¬ 
trary have not been adverted to or considered, re¬ 
quires reconsideration. Therefore we do not wish 
to endorse the expression of opinion by the learned 
Sessions Judge. 

C.R.K./D.H. Appeal dismissed. 


A. I. R. (39) 1952 Madras 173 [C. N. 83.] 

GOVINDA MENON AND CHANDRA REDD1, JJ. 

In re: Palanisioami Goundan, Accused. 

Referred Trial No. 123 and Criminal Appeal No. 
821 of 1950, D/- 8-1-1951. 

Penal Code (I860). S. 302 — Sentence — Mental 
condition of accused. 

Where the murder tvas committed when the 
accused, who did not possess the mentality of an 
ordinary person, ivas in some frenzied mood or some¬ 
thing in the nature of an abnormal state of mind, 
'held.' that the ends of justice would be met if the 
sentence of death was reduced to one of transporta¬ 
tion for life. (Para 4) 

Anno: Penal Code, S. 302, N. 5. 

V. N. Srinivasa Rao as amicus curiae, for Accused- 
The Public Prosecutor, for the State. 

GOVINDA MENON, J.: The appellant has been 
convicted for having murdered his wife Pappayam- 
mal and his father Chinnappa Goundan and caused 
injuries to his son Perumal with the intention or 
causing his death. For the double murder he has 
been sentenced to death by the learned Sessions 
Judge. There can be no doubt whatever on the 
evidence before the lower Court, that it was due to 
the injuries inflicted by the appellant that both 
Pappayammal and Chinnappa Goundan died it 
was also the appellant who inflicted the injuries 
on Perumal which might have proved fatal pw 
1 is an eye-witness to the whole incident. She 
speaks to the fact that it was while she was at the 
scene of crime that the appellant hacked to death 
his wife Pappayammal. Chinnappa Goundan, the 
father who was outside on a cot was next attacked 
by the appellant and in a very brutal manner in¬ 
juries were inflicted which proved fatal also P.W 5 

*2 • er of the a PP eUant speaks to what P W 1 
told her as well as to what happened immediately 
before the commission of the crime, p.ws. 2 and 
3 speak to the appellant cutting Perumal but were 
not witnesses to the inflicting of injuries on Papa- 
yammal or Chinnappa Goundan. Immediately after 
these injuries were inflicted P.W. 4 saw the appel¬ 
lant coming out with an aruval in his hand There 
Jf further evidence that the appellant was disarmed 

„L p ,! R ’? ns who came Immediately on the scene 
and tied to a tree. 

(2) The defence of the appellant was a version 
Which cannot be accepted at all. What he said 


was that he found his child Perumal weeping at 
the threshold of his house and took up the boy 
in his hands when his maternal uncle’s son Palani- 
Goundan stood inside the house armed with a 
knife. The appellant immediately ran ary into' 
the street when Appachi Goundan and others 
caught him. Palani Goundan aimed the knife at 
him when it struck Perumal on the neck. He was 
then caught and beaten and the weapon was placed 
in his hands. 

(3) There is no suggestion or defence as to how 
the wife Papayammai and his father Chinnappa 
Goundan came by their death. The learned 
Sessions Judge has rejected this plea of the appel¬ 
lant as puerile and unworthy of any credence and 
we entirely agree with the learned Judge, it is- 
unnecessary for us to discuss in any detail the de¬ 
tails of the incident as spoken to by the various 
witnesses adverted to by us above. Suffice it for 
the purpose of this case to say that we entirely 
agree with the learned Judge that the witnesses are 
speaking the truth and their version is entirely 
acceptable. We are therefore of opinion that the 
appellant caused the death of his wife and father 
and inflicted injuries on his son Perumal which 
might have proved fatal, it cannot be said that 
he has let in evidence to show the state of mind 
at the time when he committed tire offence and no 
plea of insanity has been alleged and proved be¬ 
fore the lower Court. The offence cannot be any¬ 
thing but murder. We are therefore of opinion 
that the Sessions Judge was perfectly .right in 
convicting the appellant of the offence under S 302 
LP.C., for the murder of his wife and father and 
S 307. for attempting to cause the death of his 
child Perumal. 


(4) The only point that requires consideration is 
whether the extreme penalty of the law should 
be inflicted in the circumstances of the case The 
learned Sessions Judge himself was of opinion that 
the acts of the appellant were hardly those of a 
normal and sane person. There was no motive 

oi S i k . ! n evidence as to why those ghastly 
and brutal murders should have taken place. The 

a P pepant ’ s mother P.W. 5 was 
to the effect that the appellant and his wife 
were not quarrelling and they were leading normal 
lives. Nothing has been elicited as to why the 
appellant should have murdered his own father or 
attempted to kill his child PerumaL There is evi- 
dence elicited in the cross-examination of P.W 5 
that the appellant used to sit often with a dazed 
and vacant look during the period he was not work- 
A ^ hat I 1 * 1 *? 6 he would not talk to any one. 
Those things indicate that the appellant did not 
have the normal mentality of an ordinary and sane 
person and though it cannot be predicated from 
tne evidence that he was unsound or that he did 
not know the nature of the act as well as the cir¬ 
cumstance that he did not know that he was com- 

be Sit iS tod 

? 1 L h * 11, SM22 0r i renz Z “M* have been work- 
ing in his mind and such being the case it • 

to us that the ends of Justice would be met if the 
?. ent€ P5f ° f de ^h k [educed to one of transporta- 
tion for life. We feel that the murder must have 
been committed in some frenzied mood or some-l 

? a £ ire of afi abnormal state of mind] 
Sut^ect to the above modification the appeal is dis-l 


missed. 
C.R.K./V.B.B. 


Sentence reduced. 
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RAGHAVA RAO, J. 

Tavanur Manakkal Raman Nambudiri, Appellant; 
v. Chenni Vcettil Karthiya and another, Respon¬ 
dents. 

A.A.O. Nos. 149 and 150 of 1949, D/- 18-4-1951. 

(a) Civil P. C. (1908), S. 100 — Construction ol 
documents — Interference in second appeal. 

The High Court is ordinarily loth to interfere on 
a question of construction of a document, with the 
view of the lower appellate Court in any case , but 
where the Courts below have differed, the question 
is whether the lower appellate Court had sufficient 
reason in law which compelled it to differ from the 
trial Court on the construction which the latter had 
placed upon the document. (Para 3) 

Anno: C. P. C., S. 100, N. 29. 

(b) Deed — Construction — Kanom or usufruc¬ 
tuary-mortgage — T. P. Act (1882), S. 58. 

In order to know whether a particular document 
amounts to a kanam it is not improper to see whe¬ 
ther it provides for liability to pay renewal fee. 

On the expiry of a prior kanam the parties execu¬ 
ted a document titled ‘panayam kychiV and an 
amount of Rs. 250 iocs fixed by the parties as 
* purapad ’ payable on the date of the execution of 
the document. The document however did not 
make it clear whether the Rs. 250 payable on the 
date of its execution was paid as a renewal fee but 
in the account books of the parties the amount was 
shown to be 4 avakasam / 

* Held’ on a construction of the document and the 
relevant facts that it was not a kanam but a usu¬ 
fructuary mortgage. (Para 6) 

D. A. Krishna Wariar, for Appellant; N. Sundara 
Iyer, for Respondents. 

Cases referred to; 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C37) AIR (24) 1937 Mad 339: (169 Ind Cas 346) 

(Pr 4) 

(’48) C R P No. 1253 of 1948 (Mad) (Pr 5) 

JUDGMENT.: These two appeals which are 

against orders of remand raise a common question 
for determination, and that is the construction of 
a certain document, Ex. A. 1, a panayam kychit, 
as it is called, dated 25th May 1923. The suit out 
of which these appeals arise was one for redemp¬ 
tion on the footing that the document constituted 
a usufructuary mortgage. It was resisted by the 
defendants on the ground that the transaction was 
in the nature of a kanam. The suit was decreed 
by the trial Court but dismissed on appeal with 
the result thUt an application for renewal of the 
kanam which had been rejected by the trial Court 
was ordered by the lower appellate Court. 

(2) There has been much argument advanced on 
both sides on this question of the construction of 
the document, but I think that if certain broad 
considerations of perspective are borne in mind the 
construction is not by any means one of difficulty. 

(3) That there was a prior kanam on the expiry 
of which the suit document came into existence is 
not disputed. That an amount of Rs. 250 w*> fixed 
by the parties as purapad payable on the date of 
the execution of the document in question and was 
in fact so paid is also common ground. Laying 
down for his guidance two basic principles (1) that 
it is more the substance of a transaction than its 
name that has to be looked into for the purpose 
of ascertaining the true nature of the transaction, 
and ( 2 ) that where the parties to a transaction^ 


with full knowledge of its legal implications have 
chosen to give a particular name to the transaction 
which is known to law, and the document evidenc¬ 
ing the terms of the bargain makes it clear that 
the intention of the parties was to enter into such 
a transaction as is named by them, the Court is 
bound to give effect to the plain terms and tenor 
of the document, unless it is shown that the terms 
of the bargain are repugnant to the character 
of the transaction as intended by the parties, the 
learned District Munsiff came to the conclusion i 
that the document in question in the present case " 
was in the nature of a possessory mortgage. The 
learned Subordinate Judge on appeal reversed him 
essentially under the influence of the impression, 
which is not warranted by the document itself, that 
although the parties intended a kanam they wanted 
to make it appear that it was a mortgage and that 
way "to anticipate a passing of any tenancy legis¬ 
lation giving protection to kanomdars.” I should 
ordinarily be loth to interfere on a question of 
construction with the view of the lower appellate 
Court in any case, but where the Courts below 
have differed, the question which I generally pro¬ 
pound to myself, is whether the lower appellate 
Court had sufficient reason in law which compelled 
it to differ from the trial Court on the construction 
which the latter had placed upon the document. 
Applying this point of view to the present case, I 
have, after a careful and anxious consideration of 
the arguments of counsel on both sides, arrived at 
the distinct conclusion that the trial Court in the 
present case approached the matter from the right 
perspective and decided the case aright, whereas 
the lower appellate Court without sufficient war¬ 
rant interferred with the conclusion arrived at by 
the trial Court. It follows in my opinion that the 
order of the lower appellate Court in the present 
case must be set aside and the decree and order \ 
ol the trial Court should be restored. 

(4) Looking at the definition of "kanam” in the 
Malabar Tenancy Act (Section 3 (1), it is common 
ground that the first four cpnditions stand satisfied, 
namely, a right in the transferee to hold the pro¬ 
perty liable for the consideration, (2) the liability 
of the transferor to pay to the transferee interest 
on the consideration, (3) the payment of michava- 
ram by the transferee and (4) the right of the trans¬ 
feree to enjoy the property for the period provided 
for. As regards the fifth condition of the definition 
it is argued by Mr. Krishna Wariar that it does not 
exist in the present case, because on the report 
of the Commissioner both the Courts have concur¬ 
red in holding that the renewal fee payable is nil. 
Mr. Sundara Aiyar has, on the other hand, c0 £ m 
tended contra relying upon a case in ‘Kannathazna 
Pakran v. Aminal Umma\ AIR (24) 1937 Mad 339. 

In that case in a transfer described as kanom tne 
transferee was permitted to enjoy the property for 
a further period after the termination of the ori¬ 
ginal period. The renewal fee calculated accord¬ 
ing to the provisions of the Act amounted to 
nothing. The transferee contended that he was 
not liable to pay any renewal fee at all and tnaj 
consequently there was no kanom. It 
by Burn, J., that the contention was wrong, be-^ 
cause, as the learned Judge put it, it confused tl 
question of the liability of the transferee to pay 
renewal fee with the question of the a 1 ? 01 ™ 
renewal fee. The liability to pay renewa fee^ being 
still there, the kanam was, according to the leameu 
Judge, still a kanom. It is not pessary for me w 
go into the relative merits of the contention 
counsel on either side on this aspect of the matter; 
because I am clear that the dociment in thePra 
sent case does not provide for the .Jf f 
transferee to pay any renewal fee to the transferor 
if the transferee is permitted to enjoy the property 
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in question for a further period after the termina¬ 
tion of the original period. Mr. Sundara Aiyar 
contends that if the character of the document as 
a kanom is otherwise established, the liability to 
pay a renewal fee follows as a matter of course as 
one of the incidents which in law attaches to the 
transaction. That is true, but in order to know 
whether the transaction amounts to a kanam or 
not, it is not improper to see whether the document 
provides for liability to pay a renewal fee. The docu- 
ent in the present case does not provide for it, nor 
it go under the label of kanom, as the docu¬ 
ment in the case in ‘Kannathazha Pakran v. Ami- 
nal Dmma', AIR (24) 1937 Mad 339 did. 

(5) The name “panayam kychit” is, as Subba 
Rao, J., has observed in ’C. R. P. No. 1253 of 1948’, 
a very well-known word in Malabar, and where that 
is used, there is no reason to suppose that a mort¬ 
gage is not what was intended by the parties but a 
kanam. ff really the parties intended a kanom 
there was no difficulty in the way of their use of 
that word. That the parties in the present case 
have not used that word but have used altogether 
a different word is a point of considerable signifi¬ 
cance, in my opinion, which the lower appellate 
•Court has altogether missed. It is argued by Mr. 
Sundara Aiyar that the name is not all that 
matters, but that the substance of the transaction 
must be looked into. That is true; but where the 
substance of the transaction is not by any means 
a thing susceptible of easy definition on the pro¬ 
visions of the document the significance to be 
attached to the name still remains, as I think. 

(6) It was argued by Mr. Sundara Aiyar that the 
payment of Rs. 250 by his client to the appellant 
on the date of the execution of the earlier docu¬ 
ment was itself in the nature of a renewal fee for 
the prior kanom transaction, and that if the 
possession of his client under that transaction con¬ 
tinued under the present document his status as a 
kanamdar must be deemed to be continuing. That 
the Rs. 250 was paid as a renewal fee is not made 
out by the document itself but by an account book, 
the genuineness of which is not however by any 
means open to doubt. The word “avakasam" how¬ 
ever which is to be found used in the account book 
does not necessarily show that it was by way of re¬ 
newal fee of a kanom as such that the amount 
was paid. As Mr. Krishna Wariar, in my opinion, 
rightly points out, instead of the generic word 
■’avakasam" it was open to the parties if they 
meant renewal fee for a kanom as such to have 
used the specific expression "poliche eduthuka ava¬ 
kasam." ‘Avakasam”, the generic word, may have 
been used, as I think, because while no doubt the 
possession already obtaining under the prior kanam 
was intended to continue it was not intended that 
it should continue as possession under a continuing 
kanam but only as possession under a panayam 
kychltwhich the parties entered into in place of 
tiie old kanam transaction. The avakasam of 
Rs. 250 may have been for the continuance of 
pc»session under the new document though on a 
afferent Jural basis to that of possession under 
the earlier kanam transaction. It is also said by 
Mr. Sundara Aiyar that the fact that his client had 
™„^ ar J he u stan ?P an d registration expenses 
would go to show that the transaction in question 
was a kanam rather than a mortgage. I do not 
consider this circumstance to be by any means con¬ 
clusive. On the whole the question is one of in¬ 
duce from all the relevant facts put together, 

n ° d , 0l i bt th f e 125 some force ln what the 
counsel Is saying I have on the whole no 

i Pn ^ t J r!! 1 L mlnd but that the Judgment of the 

Munsiff alike with reference to 
Perspective and with reference to considerations of 
1952 Mad,/23 & 24 


detail is so clearly correct that it ought not to have 
been touched by the lower appellate Court in the 
slightest. 

(7) In these circumstances these appeals must 
be allowed with costs here and in the lower appel¬ 
late Court (Advocate’s fee in A.A.O. No. 149 of 1949 
only.) 

C.R.K./K.S. Appeals allowed . 


A. I. R. (39) 1952 Madras 177 [C. N. 85.] 
GOVINDA MENON AND RAMASWAM1, JJ. 

In re Sagili Solomon, Appellant. 

Criminal Appeal No. 894 of 1950, D/- 23-7-1951. 
Criminal P. C. (1898), S. 342 — Non<ompliance 
with S. 342 — Effect of — Questioning of accused 
in committing Court whether enough. 

The omission to strictly comply with the terms 
of S. 342, vitiates the trial. The fact that in the 
committal Court there has been a complete and 
full questioning of the accused is not sufficient be¬ 
cause it is obligatory upon the Sessions Judge to 
put the evidence against the accused to him and 
elicit answers from him. AIR (20) 1933 P. C. 124. 
AIR (23) 1936 Mad 715, Foil. (Paras 1 2) 

Anno: Criminal P. C., S. 342, N. 20, Pt. 1. 

O. Chinnappa Reddi, for Appellant; Public Prose¬ 
cutor; for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

C33) 64 Mad L J 466: (AIR (20) 1933 P C 124:34 
Cri L J 322) (Pi- n 

(’36) 59 Mad 622: (AIR (23) 1936 Mad 715: 38 Crl 
L J 45) (Pr 2) 

GOVINDA MENON, J.: It has been repeatedly 
held, not only by their Lordships of the Privy 
Council but also by this Court that the omission 
to strictly comply with the terms of S. 342, Crimi- 
nal P.C., vitiates the trial In ‘Dwaraknath Varma 
v. Emperor’, 64 Mad L J 466. the Privy Council 
f^n d th l 1 ^L 3 , 42, Criminal P. C., ought to be strictly 
followed. This decision has been followed in 
Sangama Naicker', in re: 59 Mad 622. 

(2) In page 20 of the printed papers we find 
the questions put to the accused under S 342 
Criminal P.C., as follows: ' ’ 

Q: The statement made by you in the commit¬ 
ting Court is read out to you now. Is it the one 
made by you and is it correct? 

A: Yes, it is correct (marked as Ex P 16) 

Q: Do you wish to say anything more in addi¬ 
tion to that statement? 

A: Nothing. 

Q: Are there witnesses on your behalf? 

A • riO. 

aQ y Quezon put by the learned 
Judge asking the accused to explain the circum¬ 
stances that have been proved against him in 
our opinion the mere fact that tile accused fa 

addition to what he has stated in the committing 
Court is not sufficient. The learned Public Prose¬ 
cutor invites our attention to the factthat in fhl 
committal Court there has been acompileand toll 
questioning of the accused, but that in oS onlntoS 
k not sufficient because it is obligator? the 
Sessions Judge to put the evidence?LE {£ 
accused to him and elicit answers from him There- 

^ the triai 15 

and ' the 6 a ccused tl will^e 

Sessions Judge of Cuddappah y ^ present 

C.R.K./V.SJ3. _ Retrial ordered. 
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A. I. R. (39) 1952 Madras 178 [C. N. 86.] 
PANCHAPAKESA AYYAR, J. 
Swaminatha Pillai, Petitioner v. Balasubrahmanya 
Vdayar; Respondent. 

Civil Revision Petition Nos. 1198 and 1199 of 
1950. D/- 22-1-1951. 

Civil P. C. (1908), O. 44, R. 1, Proviso — Appel¬ 
late Court, competency oj, to reject pauper petition 
without assigning reason. 

An appellate Court is bound to reject under the 
proviso to R. 1 an application to jile an appeal in 
‘forma pauperis’ if upon a perusal thereof, and of 
the judgment and decree appealed from, it sees no 
reason to think that the decree is contrary to law 
or to some usage having the force of law or is 
otherwise erroneous or unjust. When it hears the 
counsel for the petitioner and rejects the petition, 
it must be presumbed to have applied its mind to 
the arguments of the counsel and the facts of the 
case before rejecting the petition. The fact that 
the points urged by the counsel who appeared for 
the petitioner are not set out or discussed or that 
no reasons have been given while rejecting the 
application is no reason for interfering on revision 
with the order of rejection. AIR (20) 1933 Mad 519, 
AIR (23) 1936 Mad 101 and AIR (29) 1942 Mad 
478 (1) Foil.; AIR (18) 1931 Mad 198 Not foil. 

(Para 4) 

Anno: C. P. C., O. 44. R. 1. N. 6. 

T. S. Vydianatha Ayyar, for Petitioner; A. V. 
Narayanaswami Ayyar; for Respondent. 

Cases referred to; 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(,’50) ILR (1950) Mad 1: (AIR (36) 1949 PC 156) 

(Pr 4) 

(’04) 28 Bom 451: (6 Bom L R 442) (Pr 3) 

•(*30) 53 Mad 245: (AIR (18) 1931 Mad 198) 

(Prs 2, 3. 5) 

(’33) 56 Mad 323: (AIR (20) 1923 Mad 519) 

(Pr 3) 

C36) 59 Mad 805: (AIR (23) 1936 Mad 101) 

(Pr 3) 

(’42) ILR (1942) Mad 746: (AIR (29) 1942 Mad 478 
(D) (Pr 3> 

(’25) 4 Pat 67: (AIR (12) 1925 Pat 442) (Pr 3) 
(’25) AIR (12) 1925 Rang 249: (88 Ind Cas 988) 

(Pr 3) 

JUDGMENT.: The question for consideration in 
these two petitions is whether an order passed by 
the District Judge. Tiruchirapalli. under O. 44, 
Rule 1. of the Civil Procedure Code, rejecting two 
petitions to entertain pauper appeals, against the 
judgments and decrees in O. S. Nos. 37 and 40 of 
1949 on the file of the A.D.M., Tiruchirapalli, after 
hearing the counsel for the petitioner, can be inter¬ 
fered with and set aside in revision simply because 
the points urged by the learned counsel who ap¬ 
peared for this petitioner in the two O. Ps. are not 
set out and discussed, and the order simply runs 
as follows: 

“I see no reason for thinking that the decision of 
the lower Court is contrary to law or is otherwise 
erroneous. Petition rejected." 

(2) Mr. Vydianatha Aiyar, for the petitioner in 
both the civil revision petitions, relied on the ruling 
in ‘Chennamma In re: 53 Mad 245. There, it was 
held by a Bench of this Court, consisting of Ven- 
katasubba Rao and Madhavan Nair, JJ., that it 
was not enough if the order rejecting the petition 
to file the pauper appeal 6imply quoted the J w ° rds 
of the proviso to O. 44, Rule 1, C.P.C., and that an 
applicant should be granted leave to file a pauper 
appeal in case he showed that he had ’prima facie 
% good case. But, here, the fact remains that the 


learned District Judges heard the counsel for the 
petitioner, and came to the conclusion that the 
petitions should be rejected, thereby showing that 
in his opinion the petitioner had ‘prima facie’ no 
good case in either of the proposed appeals. 

(3) It has been held by a later Bench of this 
Court, in ‘Narayana Rao v. Veerayya’, 56 Mad 323 
that the proviso to O. 44, Rule 1, is mandatory and" 
that it only contemplates a perusal of the applica¬ 
tion, the judgment and the decree by the appellate 
Judge and nothing else, and that unless in the ^ 
opinion of the appellate Judge the decree is con¬ 
trary to law or otherwise erroneous or unjust he 
is bound to dismiss the application; and that O. 44, 
Rule 1, C.P.C., does_Jlot^say shall 

not reject the appli cation if the appeal raises a 
substantial* question of law or if the appellant has 
‘prima facie’ a good case. The ruling in ‘Chen- 
namma, In re: 53 Mad 245, especially as a still later 
followed, as being in conflict with the ruling in 
i‘Sakubai v. Ganpat’, 28 Bom 451, ‘Rajendra Prasad 
V. Gopal Prasad’, 4 Pat 67 and ‘Maung Tha Din v. 
Daw PaW, AIR (12) 1925 Rang 249. With very 
great respect, I prefer to follow the later Bench 
ruling in ’Narayana Rao v. Veerayya’, 56 Mad 323* 
in preference to the earlier Bench ruling in ’Chen- 
namma’ In re: 53 Mad 245 especially as a still later 
Bench of this Court has held in ’Subba Rao v. 
Tata Reddi’, ILR (1942) Mad 746, that it is not 
even necessary for the appellate Court to hear the 
petitioner in a pauper appeal before rejecting the 
appeal under O. 44, Rule 1, C.P.C., and Wadsworth* 

J., has held in ’Kanthimathi Ammal v. Ganesa 
Aiyar’, 59 Mad 805, that the Court does not act 
illegally if it disposes of an application for leave 
to appeal ’in forma pauperis’ in a summary manner 
without hearing the applicant, and even in Cham¬ 
bers, and without giving him time for payment of 
the deficient court-fee after rejection of the peti¬ 
tion. I am satisfied that the mandatory provisions 
of the proviso of O. 44, Rule 1, C.P.C., will allow 
only of the interpretation put upon it in the case 
in ‘Narayana Rao v. Veerayya', 56 Mad 323, ‘Kan¬ 
thimathi Ammal v. Ganesa Aiyar’, 59 Mad 805, and 
•Subba Rao v. Tata Reddi’, ILR (1942) Mad 746* 
and that the over-liberal interpretation put on it 
in ’Chennamma In re 53 Mad 245, is not to be pre¬ 
ferred to the stricter interpretation in these rulings. 

(4) Even considering the matter solely and purely 
in the light of the proviso to O. 44, Rule 1, C.P.C., 
and without reference to any rulings, I am satis¬ 
fied that a Court is bound to reject an application 
to file an appeal in 'forma pauperis’ if upon a peru¬ 
sal thereof, and of the judgment and decree 
appealed from, it sees no reason to think that the 
decree is contrary to law or to some usage having 
the force of law or is otherwise erroneous or unjust. 
When it hears the counsel for the petitioner and 
rejects the petition, it must be presumed to have 
applied its mind to the arguments of the learned 
counsel and the facts of the case before rejecting $ 
the petition. So any interference in revision under 
S. 115 of the Code of Civil Procedure with such an 
order appears to me to be not justified, especially 
in the light of the Privy Council ruling in ‘Venkata- - 
giri v. H. R. E. Board, Madras’, ILR (1950) Mad 1, 
laying very strict limits within which alone poweis 
of' revision can be exercised, none of wll )^h c on- 
ditions are satisfied here. The mere fact that tne 
learned District Judge gave no detailed reasons 
for his rejection is no proof that he did not apply 
his mind to the facts of the case or the arguments 
the learned counsel had urged. The mind of a 
highly trained judicial officer, like a District Judge, 
cannot be taken to be a vacuum to which argu¬ 
ments are addressed without leaving any effect be¬ 
hind. No ruling has been shown to me by Mr. 
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Vydianatha Aiyar which requires the District Judge 
to give detailed reasons for rejecting a pauper 
application under the proviso to O. 44, Rule 1, 
O.P.C. Indeed, in most cases, it will be a sheer 
waste of time, money and energy to write long 
orders when rejecting such pauper petitions under 
that proviso. It is enough if the Judge is proved 
to have applied his mind to the judgment and de¬ 
cree and tlie pauper application. Though he was 
not bound undfcr the rulings cited above even to 
4 hear the counsel for the petitioner before rejecting 
the application, the learned District Judge did hear 
the, counsel for the petitioners. Though he was 
not bound, under the above rulings, to give lime 
for payment of the Court-fee, after rejecting the 
applications, he gave time for paying the Court-fee. 
So the learned District Judge has really granted 
more indulgence to the petitioner than he was en¬ 
titled to, and there is nothing for the petitioner to 
complain. Paupers are entitled only to the priv- 
leges granted to them. They shall not be allowed 
more privileges, much less to take up an undue 
part of the Court’s time, crowding out the litigants 
who pay the stipulated Court-fee. 

(5) These petitions deserve to be and are hereby 
dismissed, but, in the peculiar circumstances, with¬ 
out costs, as these petitions seem to have been 
filed relying on the ruling in ‘Chennamma in re: 
53 Mad 245. Time granted for payment of Court- 
fee in both these appeals till 3 p.m„ on the 22nd 
February, in the District Court, Tiruchirapalll in 
no circumstances will this time be extended. 

C.R.K./V.S.B. Revision dismissed. 


A. I R. (39) 1952 Madras 179 (C. N. 67.1 
GOVINDA MENON AND RAMASWAMI 
GOUNDER JJ. 

Konithala Chinna Subba Naidu, Appellant v 
Chandra Kuppa Naidu and others, Respondents. 

A. A. O. No. 24 Of 1951, D/- 27-8-1951. 

Provincial Insolvency Act (1920), S. 37 — Adjudi¬ 
cation annulled — Vesting order not passed — 
Effect — Possession of official Receiver does not 
become adverse — (Limitation Act (1908), Arts. 142 
and 144.) 

Where the adjudication order is annulled but the 
Insolvency Court does not make any order under 
S. 37 vesting property in the Official Receiver, the 
position is that the situation, becomes as before the 
adjudication and the quondam insolvent gets back 
his property saddled with all tlie debts. But if he 
does not take back the possession which still remains 
with the Official Receiver, the possession of the 
latter does not become adverse to the quondam in- 
solvent He holds the property on behalf of the 
rightful owner, if the Receiver sells the property 
the possession of the purchaser however becomes 
adverse to tlie quondam insolvent from the date of 
the sale but his suit for possession filed vAthtn 12 
years is not barred. A. I. R. (6) 1919 Mdd. 8 Rel 

(Para 3) 

a 37 N ' 5: A “ 

D. Muni Ramiah and A. Balakrishna Rao for 
Appellant; V. Vedanthachari and T. Rangaswami 
Iyengar, for Respondents. 

Case referred to: 

(’19) AIR (6) 1919 Mad 8: (49 Ind Cas 89) 

(Pr 3) 

ed G «Sy^S >A i M ^ N P N J,: order of the leam- 

ea Subordinate Judge cannot be supported and has 

SEW® to “t aside. The appellant was adju- 
dlcated insolvent in I. P. No. 9 of 1932 on 10-3-1933 
and his properties of which the subject-matter of 


the suit formed a part, vested in the Official Re¬ 
ceiver on 6-3-1934. The Official Receiver sold these 
properties to a third party on 2-5-1935 but as a 
result of proceedings about which it is unneces¬ 
sary to discuss in the present context, that sale 
was set aside and the properties became revested 
in the Official Receiver. On 4-9-1935 the Official 
Receiver wrote to the Insolvency Court requesting 
that the order of adjudication should be annulled 
because the insolvent had taken no steps to get 
the order of discharge. The learned Subordinate 
Judge made an order annulling the adjudication in 
the following terms on 12-9-1935. 

“The insolvent is absent. His advocate has no 
instructions. The adjudication order is annul- 
I6CL 

ft toe .time this order was made, the learned 
Judge did not make any order under S. 37 of the 
Provincial ipoivency Act vesting the properties 
in the Official Receiver. Therefore the position 
came to this, namely, that by the order of annul- 
ment the situation became as it was prior to the 
adjudication, such being the case, it was ooen 
to tlie insolvent to get back possession of the nro- 
perty saddled with all the debts which he had to 
pay. The insolvent did not take any steps and 
therefore, on 5-1-1937 despite the fact that the in¬ 
solvency was annulled, the Official Receiver sold 
these properties to the present respondents, a 

iq-Jb k 11 J? SUe 10 forma pauperis was filed on 17-12- 
1938 by the quondam insolvent for recovery of nos- 

J555 d p [ operty from the alienee from the 
Official Receiver. Two points were raised before 

twJr C0Urt ’ namely - tostly. whether the peti- 

SdoJfhoH pauper ’ an . d se f°ndly. whether the 
petitioner had no cause of action? 

P0lnt ’ the Earned Judge found 
that the petitioner was a pauper. 

< 3) . On the second point, the learned Judge was of 
opinion that the provisions of O XXXm r s 
( d 1) Civil P. c. should apply, iaSthat the 
suit appeared to be barred by law.* The learned 

fn- d Uvp’ raS of opinion that from the moment the 
msolvency was annulled on 12-9-1935, the posses¬ 
sion of the properties by the Official Receiver be- 

^ e th dV r rSe ^ that of th e quondam Solvent 

and therefore he must be deemed to be a tres¬ 
passer. such being the case, since the suit w2> 
only on 17-12-1948, that is more than 12 years 

Se sult 6 ^ h?nS} en r the P0s ^ esslon became adverse, 
tne suit is ban-ed. In our view, the learned Judee 

is wrong, it has been held in 'Kuppusaml v Kau- 

wSlifr^ 1 r h ’ Ve (6) 1919 Mad 8 at P- 10 by 
J ' 60(1 s Pencer J. that even in a case 
where the property vested in the receiver and the 
receiver was discharged, still the possession of the 
receiver would not be adverse to the pereon? who, 

fffilo^: lly lDtereSted - The nervations 

“The possession of the Court through the receiver 
was therefore the possession of the insolvent 
The receiver, defendant 3, has never S? been 
discharged and even If he had bXdischarS 
that would make no difference. He would^ftill 
hold the property on behalf of the rightful owner 
^ otoen-ed in the note in Karr on Received at' 

LJ 6 Ch §r 4 CiUn8 Horlock v - Smith, 1842-2- 

dec ision, we hold that even though 
the insolvency was annulled on 12 - 9-1935 the; 
receivei* continued to hold the property on behalf 

own ?£ namel y. the quondam in-J 
C £ 0r %to^ receiver’s possession can- 
? 0 e fc J* ^a d to be adverse to that of the quondam 
insolvent nor that the receiver can be considered 
to be a trespasser, if that is so, the question of 
adverse possession can arise, if at all, only when 
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the Official Receiver sold the property on 5-1-1937, 
and the present suit being within 12 years of that 
date, there can be no bar of limitation. 

(4) Mr. T. Rangaswami Aiyangar for the res¬ 
pondents contends that the petition is barred by 
some other provision of the statute of limitation. 
The learned Judge has not considered that aspect 
of the case and we do not wish to express any 
opinion on that. It is open to him to raise any 
such defence in the suit. The order of the learned 
Judge is therefore set aside and O. P. No. 1 of 1949 
is remanded to the lower Court to be registered 
as a suit and to be proceeded with accordingly. 
The appellant will be entitled to the costs of this 
civil miscellaneous appeal. 

C.R.K./R.G.D. Order accordingly. 
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BASH EE R AHMED S AYE ED J. 

Sadhu Venkayya and another, Petitioners v. Colla 
Meenakshamma, Respondent. 

Civil Revn. Petn. No. 1115 of 1949, D/- 7-8-1951. 

Contempt of Court — Disobedience of order of 
Court — Constructive liability. 

In cases where persons have to be committed for 
contempt of Court for the reason that they dis¬ 
obeyed the orders of Court, (not to cut and re¬ 
move the crops standing on a certain piece of 
land) no question of constructive liability would 
arise. On the other hand, it is absolutely essential 
that it should be proved beyond doubt that the 
persons who were charged with contempt did real¬ 
ly disobey an order validly passed by Court and 
which was brought home to them, and a copy of 
which icas personally served in the manner re¬ 
quired by the procedure. Where the Court instead 
of giving a finding that the defendants chargea 
with contempt before him have been proved to 
have committed contempt by disobedience of the 
order of Court has simply proceeded on certain in¬ 
ferences and surmises, such procedure is not war¬ 
ranted. If the commissioner's report upon which 
the proceedings were based is not conclusive and 
does not help in bringing home the guilt of dis¬ 
obedience to the defendants they are entitled to 
be acquitted of any such offence. Simply because 
defendants were the owners and simply because 
they stated that they were interested in the crop, 
it could not be presumed that they should have in¬ 
stigated the people who actually cut away the 
crops, unless there was direct relationship estab¬ 
lished between the defendants and persons who 
were actually responsible for the act of cutting 
and removing the crops. (Para 3) 

p. V. Chalapathi Rao, for Petitioners; A. Bhu- 
janga Rao and D. R. Krishna Rao, for Respondent. 

ORDER: This revision petition has been pre¬ 
ferred by defendants 1 and 2 who have been com¬ 
mitted for contempt of Court by the learned First 
Additional Subordinate Judge of Guntur for hav¬ 
ing disobeyed the order passed by the learned 
District Munsif of Guntur not to cut and remove 
the crops on the land to which the petitioners laid 
claim as owners, on the appointment of a receiver. 

(2) The learned District Munsif who heard the 
application for committing these petitioners for 
contempt dismissed the application as there were 
not sufficient grounds to hold that the defendants 
committed any disobedience of his order, but on 
appeal by the plaintiffs the learned Subordinate 
Judge of Guntur while holding that there was no 
sufficient evidence to establish the individual guilt 
of defendants 3 to 9 and that there was no satis¬ 
factory evidence to prove that they have taken 
part, still held that the defendants 1 and 2 who 


were the owners of the land should be deemed 
responsible for the disobedience of the order of 
injunction. He further found that the defendants 
1 and 2 had deliberately disobeyed the order of in¬ 
junction and that they were liable to be punished by 
being sent to civil prison and committed them for 
a period of two months holding that that period 
would be sufficient. Defendants 1 and 2 have pre¬ 
ferred this revision petition. 


(3) I have been taken through the evidence and 
in particular the report of the commissioner ► 
who was appointed for the purpose of harvesting 
the crops that were in dispute and also the judg¬ 
ments of the Courts below. On a careful consider 
ration of the evidence as also the reasoning given 
in the learned Subordinate Judge’s judgment, I am 
constrained to observe that the learned Subordinate 
Judge has not been correct in holding that defen¬ 
dants 1 and 2 were responsible for any disobedience. 
The commissioner’s report which is the main basis 
for coming to the conclusion that there was any 
disobedience on the part of defendants 1 and 2 
is most inconclusive on the point, and if that re¬ 
port is to be accepted, there can be no justifica¬ 
tion for holding that defendants 1 and 2 had com¬ 
mitted any disobedience at alL In his judgment, 
the learned Subordinate Judge has himself observ¬ 
ed that the commissioner’s report does not impli¬ 
cate defendants 1 and 2 in such a manner as to 
convict them of contempt of Court. A careful 
reading of the judgment of the learned Subordinate 
Judge leads me to the conclusion that the learned 
Subordinate Judge has acted upon the principle 
of constructive liability for the disobedience of the 
order. In cases where persons have to be com¬ 
mitted for contempt of Court for the reason that 
they disobeyed the orders of Court, no question 
of constructive liability would arise. On the other 
hand, it is absolutely essential that it should be 
proved beyond doubt that the persons who were 
charged with contempt did really disobey an orderj 
validly passed by Court and which was brought 
home to them, and a copy of which was personally 
served in the manner required by the procedure. 
Instead of giving a finding that the first 
and second respondents before him have been 
proved to have committed contempt by disobedi¬ 
ence of the order of Court, the learned Subordinate 
Judge has simply proceeded on certain inferences and 
surmises. I do not think such procedure is war¬ 
ranted. If. as I have said before, the commis¬ 
sioner’s report, is not conclusive and does not help 
in bringing home the guilt of disobedience to the 
defendants 1 and 2, defendants 1 and 2 were en-| 
titled to be acquitted to any such offence. I do 
not think, therefore, that this judgment of the 
learned Subordinate Judge could be supported or 
upheld in so far as he has not found on any ac¬ 
ceptable evidence that the 1st and 2nd de / en ^^ 
wilfully committed contempt by disobeying the order 
of the District Munsif. Simply because defen¬ 
dants 1 and 2 are the owners and simply because 
thev state that they were interested in the crop, 
it cannot be presumed that they should have 
stigated the people who actually cut away the 
crops, unless there is direct relationship established 
between the accused and persons who were actuai- 
lv responsible for the act of cutting and removing 
the crops. This has not been thq case in the pre¬ 
sent petition before me. In such ci ^ un f ta T Il^p 
T think the order of the learned Subordinate Judg 
should beset aside and the 1st and 2nd defe *jdants 
should be declared not to have ^mitted any 
contempt of Court. In the result, this petition 
allowed with costs. 

Revision allowed. 


C.R.KJR.G.D. 
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RAJAMANNAR C. J. AND SOMASUNDARAM J. 

R. Govindaswami Naidu, Petitioner v. G. Pushpa- 
lammal and another. Respondents. 

Civil Misc. Petn. No. 2365 of 1951, D/- 26-7-1951. 

Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (XV (15) of 1946) S. 7(2) 
and (3) — Eviction — IVasfe by tenant — Nature 
of evidence — Duty of Rent Controller to take 
■A notes of inspection. 

Every act of ivaste by the tenant will not en¬ 
title the landlord to obtain an order of eviction 
under the provisions of S. 7. It cannot be laid down 
as a rule of law that a demolition of any wall in 
a building must necessarily be deemed to be an act 
of waste which is likely to impair materially the 
value or utility of the building. A finding on this 
point is a finding which must be based upon the 
particular facts as emerge from the evidence t'iat 
is adduced in the case. Where there is almost com, 
plete absence of material relevant to the determi¬ 
nation of this main question, except the evidence 
of the landlady's husband who said that the act 
of the tenant would impair materially the value or 
utility of the building but did not choose to say 
how and why and there are no notes of the local 
inspection made by the Rent Controller, it is diffi¬ 
cult to hold that the demolition must have result¬ 
ed in impairing the value or utility of the build¬ 
ing. 

In cases where the Rent Controller makes a local 
inspection, it is desirable — and it will be useful 
also at the further stages of the case — that he 
makes notes of the inspection forthwith to the 
knowledge of the parties and counsel who may be 
present at the time. This procedure will help the par- 
•4 ties to know the impressions which the officer had 
formed as a result of the local inspection and this 
knowledge will enable them to adduce such evidence 
as they may choose to support or controvert the 
impressions of the officer. (Para 3) 

V. V. Srinivasa Ayyangar and V. Devarajan, for 
Petitioner; G. Chandrasekhara Sastri, K. Varada- 
charl and G. Venkatesiya, for Respondents. 

RAJAMANNAR, C. J.: This application relates 
to the petitioner's occupation of house No. 7, Rama- 
krishna Street, G. T. Madras as a tenant under 
the respondent. He originally entered on the pre¬ 
mises on or about 1-11-1944 and it is common 
ground that the premises were let to him for 
manufacturing peppermints. On 16-1-1950 the land¬ 
lady issued a notice to the petitioner through her 
advocate calling upon him to vacate and deliver 
vacant possession of the house on the ground that 
he had committed acts of waste. The acts men¬ 
tioned in that notice were that he had demolished 
the wall of the inside room in the front yard and 
removed the threshold and doorway and converted 
the room into one big hall and that he had re¬ 
moved the rafters and inserted in their places 
bamboo sticks. The reply to this notice contained 
several matters not strictly pertaining to the dis¬ 
posal of the application before us, but it was alleg- 
k 1 ed therein that the notice was not issued 'bona fide’ 
as it was full of falsehoods, but it was issued mali¬ 
ciously with a view to extort money and black¬ 
mail him. As regards the charge aboqt removal 
of the rafters, the terfant stated that it was at 
the instance of the landlady that he substituted 
bamboo rafters in place of rotten palmyra ones. He 
also alleged that the alterations and other neces¬ 
sary repairs were done by him with the consent 
mid at the instance of the landlady. On 14-2-1950 
the landlady filed a petition under Ss. 7(2) and 
(3) of Madras Act XV of 1946 for eviction of the 
Petitioner. The material portion of this petition 


is paragraph 7 in which it was alleged that with¬ 
out the knowledge and consent of the landlady cr 
her husband, the tenant had demolished the wall 
of the inside room in the front compartment and 
removed the threshold and doorway and convert¬ 
ed the room into a big hall and that he had further 
removed several rafters and inserted in their place 
bamboo sticks. In paragraph 8 it was stated that 
by reason of such demolition and alteration in the 
building the respondent had committed serious 
acts of waste which had materially impaired the 
value of the building. Before the Rent Controller 
the landlady's husband gave evidence as P. W. 1 
and three witnesses were examined on behalf of 
the tenant. The Rent Controller also appears to 
have made an inspection of the premises in the 
presence of P. W. 1 and the respondent. The Rent 
Controller found that one wall which separated 
the western room from the main hall in the front 
yard of the suit building had been removed leav¬ 
ing only the wooden door frame intact. This find¬ 
ing of fact was also based upon the evidence of 
the landlady's husband and it must be accepted. 
There is no finding either of the Rent Controller 
or of the appellate tribunal as to the rafters. The 
Rent Controller came to the conclusion that the 
wall which had been demolished had also been to 
some extent a support to the tiled roof above. 
Apparently because of this he was satisfied that 
the tenant had by demolishing impaired material¬ 
ly the value and utility of the building. He there¬ 
fore passed an order for eviction. There was an 
appeal by the tenant and the appellate tribunal dis¬ 
missed the appeal. The learned Judge held that 
there could be no dispute about the demolition of 
the wall. He concluded — as did the Rent Con¬ 
troller — that the wall must have been a sup¬ 
port to the roof above and its removal must 
amount to less protection for the roof which there¬ 
by would put the house in a dangerous condition. 
He was therefore of the opinion that the ienant 
was guilty of an act which impaired the value and 
utility of the building. The application now before 
us has been filed by the tenant to quash the orders 
of the Rent Controller and the appellate tribunal. 

(2) Several points were raised before us by Mr. 
Srinivasa Ayyangar, learned counsel for the tenant. 
The first point was that there is no definite finding 
that the act of waste alleged was done after the 
coming into force of Madras Act XV of 1946 and 
in the absence of such a finding the petition for 
eviction was not maintainable. It is true that 
there is no definite finding, but we do not wish to 
say anything further on this point as we think 
that the application must be heard and disposed 
of afresh in the view we are taking on another 
point. 

(3) The next point urged before us — and which we 
think is clearly sustainable — is that the finding 
of the Rent Controller and the appellate tribunal 
that the tenant has committed an act of waste 
as is likely to impair materially the value or utility 
of the building is not a finding based on any evi¬ 
dence in the case and therefore neither tribunal 
has really determined the main issue which fell to 
be determined in this case. It is obvious that 
every act of waste will not entitle the landlord to 
obtain an order of eviction under the provisions 
with which we are now concerned, it is equally 
clear that it cannot be laid down as a rule of law 
that a demolition of any wall in a building must 
necessarily be deemed to be an act of waste which 
is likely to impair materially the value or utility 
of the building. A finding on this point is a find¬ 
ing which must be based upon the particular facts 
as emerge from the evidence that is adduced in the 
case. In the present case before us there is almost 
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complete absence of material relevant to the deter¬ 
mination of this main question. The landlady's 
husband gave evidence as P. W. 1 and he contended 
himself with saying that the act of the respon¬ 
dent would impair materially the value or utility 

of the £i! i!dins ' He did not ch °ose to sav how ar.d 
why. There is no other evidence adduced on be¬ 
half of the landlady. Mr. Chandrasekhara Sastri 
for the respondent strongly relied upon two other 
facts in addition to the oral testimony of P. w. 1 
to support the decisions of the two tribunals The 
first is the fact that the Rent Controller made a 
local inspection in the presence of the concerned 
parties and formed the impression that the demoli¬ 
tion was an act of waste likely to impair material 
ly either the value or the utility of the building. 
We have not been able to find among the records 
any notes of the local inspection which the Pent 
Controller made. In the absence of such notes, 
it is difficult to ascertain from the order itself on 
what facts he came to the conclusion that the de¬ 
molition must have resulted in impairing the value 
or utility of the building. In cases where the 
Rent Controller makes a local inspection, it is 
desirable — and it will be useful also at the fur¬ 
ther stages of the case — that he makes notes of 
the inspection forthwith to the knowledge of the 
parties and counsel who may be present at the 
time. Tliis procedure will help the parties to know 
the impressions which the officer had formed as a 
result of the local inspection and this knowledge 
will enable them to adduce such evidence as they 
may choose to support or controvert the impres¬ 
sions of the officer. In this case, as already men- 
tioned. there are no notes of inspection. The other 
fact relied upon by the respondent's counsel was 
that the allegation in the notice which was issued 
before the filing of the petition was not denied b 7 
Ihe tenant We are unable to find anything in the 
reply notice of the tenant which couid be utilised 
as an admission by him that any act of his was 
likely to impair materially the value or utility of 
the building. 


A. I. R. 


one or more 0 / the purposes specified in Sch Vll 
Thus where a Panchayat Board fixes a certain 
rate of licence fee under S. 212 (2) for a certain 
mac/nne used for one purpose, they are not en- 
titled to cnarge an additional licence fee if the 
same machine is used in the same place for some 
other purpose. (Paras 5) 


A. Srirangachari, for Petitioner; N. s. Raghavan 
for Respondent. 


(4) In the circumstances we do not think we 
should sustain an order of eviction based upon a 
finding which cannot be deemed to be a proper 
finding in law. We therefore quash the orders of 
the Rent Controller and the appellate tribunal 
with the result that the petition for eviction filed 
by the respondent will stand restored to the file 
of the Rent Controller. The parties will be at liberty 
to adduce fresh evidence if they chose to. In the 
circumstances of the case there will be no orders 
as to costs. 

C.R.K./R.G.D. Order accordingly. 
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RAJAMANNAR C. J. 

A. R. Senthilanathan Chettiar, Petitioner v. The 
Panchayat Board of Mohanur by its Executive 
officer for the time being S. Abdul Hamid Khan f 
Respondent. 

Civil Revn. Petn. No. 1105 of 1949, D/- 16-2-1951. 

Madras Local Boards Act (XIV (14) of 1920) 
Ss. 193 (1), 212 (2) — Licence fee — Object of 
Machinery in one place used for two purposes — 
Rate of fee. 

The licence fees tvhich the Local Boards are per¬ 
mitted to leiyy are r.ot intended to augment the re¬ 
venues of the K<o tfrd and their real purpose is to 
defray the c ' t :nsfK of the Board for supervising 
the places foi' the licence is granted. 

It is obvious J'om We pUi\ language of S. 193 
that in respect of any one p*acv, omy one licence 
Is contemplated though that place may be used for 


JUDGMENT: The petitioner in the above revi¬ 
sion petition is the proprietor of Seethalakshmi A 
Mills at Mohanur within the limits of the Pancha¬ 
yat Board of Mohanur. He owns and runs a 20 
H. P. motor. When he applied for renewal of his 
licence to use the place for the pufpose specified 
in Sch. VII of the Madras Local Boards Act, under 
S. 193 of that Act, a sum of Rs. 50 was demanded 
from him towards licence fees, though the licence 
fee according to the rates already published was 
Rs. 25 in cases where a machine of 20 H. P. was 
installed. The addition levy of Rs. 25 was sought to 
be justified by the Panchayat Board on the ground 
that the plaintiff should pay separately at Rs. 25 
for each of the purposes for which he put the 
motor to use namely, rice hulling and decorti¬ 
cating groundnuts. The plaintiff paid that amount 
under protest and filed the suit for the recovery 
of the excess fee of Rs. 25 paid by him. His case 
is that he is liable to pay only one fee of Rs. 25 
for running a 20 H. P. motor irrespective of the 
uses to which he may put the motor. 

(2) The defendant Board alleged that when the 
plaintiff was originally granted a licence he was 
using his electric motor of 20 H. P. only for pur¬ 
poses of running a rice huller and that subsequent¬ 
ly the plaintiff installed a disintegrator in the 
same premises in 1947 and the defendant Board 
levied an additional licence fee for running the t 
decorticator for the year 1947-48 and collected the 
same. The further contention of the Board was 
that the Board was authorised to levy additional 
fee for using the motor for additional purposes 
though the horse power of that may not change. 
They sought support for their action in two Gov¬ 
ernment Orders, Nos. 1570 and 40 dated 13th June 
1945 and 4th January 1945 respectively. 

(3) The learned District Munsiff of Namakkal 
dismissed the suit on the footing that the Pancha¬ 
yat Board was right in collecting additional fee of 
Rs. 25 mainly relying upon the instructions issued 
by the Government in the Government Order, 
dated 13th June 1945. The material portion of that 
Government Order is as follows: 

“If the machine installed in the same premises 
are for different industrial purposes, a separate 
licence should be insisted upon in respect of each 
of the machines and fees charged for the licence 
according to the rates fixed.” 

Presumably, the licence and fees referred to in this 
passage relate to the licence issued under S. 193 
of the Local Boards Act. They cannot refer to 
the permission granted under S. 194 for which 
there cannot be a recurring levy of any fee. 

(4) Under S. 193 of the Act a Panchayat may 
notify that no place within the limits of the village 4 
shall be used for any one or more of the purposes 
specified in Schedule VII without a licence issued 

by the executive authority of the Panchayat Board 
and except in accordance with the conditions speci¬ 
fied in such licence. It is obvious from the plain lan¬ 
guage of the section that in respect of any one 
place, only one licence is contemplated though that 
place may be used for one or more of the purposes 
specified in schedule VII. One of such purposes 
mentioned in the schedule is 'using for any in¬ 
dustrial purpose any fuel or machinery.” Under 
S. 212, sub-section (2) of the same Act for every 
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licence issued by the Board fees may be charged 
at such rates as may be fixed by the Board. It is 
not disputed that the rate so fixed when the 
machinery installed is one not exceeding 20 H. P. 
is Rs. 25. Reading S. 193 (1) and 212 (2) and the 
rates published originally by the Board it appears 
. to be clear that the licence fee for a place used 
for any of the purposes specified in Schedule VII 
can be when the machinery installed is an electric 
motor of 20 H. P. is only Rs. 25. What the Pan- 

<4 chayat Board appears to have thought is that they 
were entitled, if with the help of the same electric 
motor more than one machine was being run in the 
same premises ,to charge separate license fee at 
the rate of Rs. 25, for each of the purposes though 
for all these purposes the same motor was being 
used. This is what they declared in their Resolu¬ 
tion Ex. B. 2. 

(5) It has been pointed out time and again that 
the licence fees which the Local Boards are per¬ 
mitted to levy are not intended to augment the 
revenues of the Board and that their real purpose 
was to defray the expenses of the Board for super¬ 
vising the places for which the licence were granted. 
Under S. 193 it is the place that has got to be 
licensed and for one place there can be only one 
licence, whether that place is being used for one 
or more purposes, specified in Schedule VII. In 
any event, as the schedule of rates stands, the 

• Panchayat Board would be not be entitled to levy 
an additional fee as if for a separate licence in 
respect of the same place. 

(6) The revision petition is allowed and the 

plaintiff’s suit is decreed with costs. The petitioner 
will have his costs of the revision petition. 
C.R.K./D.R. Revision allowed. 
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SUBBA RAO, J. 

The Public Prosecutor, Appellant v. K. M. Vedan¬ 
tam, Respondent. 

Criminal Appeal No. 102 of 1950, D/- 30-1-1951. 

Penal Code (1860), S. 415 — Borrowing money on 
representation — Intention to defraud —Absence 
of. 

A borrowed money from B on promissory notes 
on the representation that he ivanted the money ur¬ 
gently for depositing it with the forest department. 
B lent the money not because of A's representation 
but because he knew that A was solvent. A how¬ 
ever did not make the deposit on account of certain 
dispute between him and the forest department. 

‘Held’ that A was not guilty of the offeilce of 
cheating as he could not be said to have the in¬ 
tention, at the time of borrowing, to defraud B. 

(Paras 4 and 5) 

Anno: Penal Code, S. 415, N. 2, 4. 

State Prosecutor, for Appellant; E. Kalyanasun- 
daram, for Respondent. 

JUDGMENT.: The accused was charged under 
three counts under S. 420,1.P.C., and was convicted 
by the Court of the Joint First Class Magistrate, 
Ooonoor, and sentenced to pay a fine of Rs. 300 
for each of the three offences, in default to undergo 
rigorous imprisonment for three months. In ap¬ 
peal the Additional Sessions Judge of Coimbatore 
set aside the conviction. The Public Prosecutor 
preferred the above appeal. 

(2) The case of the prosecution may be briefly 
stated as follows. The accused was the highest 
bidder for the year 1947-48 at the auction of minor 
forest produce in Ooty, Seegur and Mudumalal 
ranges. The amount of his bid was Rs. 10,750, and 
be paid 25 per cent of the bid amount, that is 
Rs. 2,887-8-0, on 25th June 1947 and 26th June 1947. 
He represented to P.W. 1 and her father P.W. 3 


that he urgently required money for depositing 
the balance of the bid amount with the forest de¬ 
partment and that J’.W. 1 believing his represen¬ 
tations lent him a sum of Rs. 5,500 on three pro¬ 
missory notes dated 8th July 1947, 17th July 1947 
and 19th August 1947, Exs. P. 2, P. 3 and P. 4 res¬ 
pectively. He also represented that he had 10 tons 
of sandal wood worth Rs. 13,000 and that he had 
sold sandalwood worth Rs. 7,000 to one Sarobji 
and that he had not received the money yet from 
him Relying upon those two representations the 
accused fraudulently, with no intention of repaying 
the amount, committed the offence of cheating. 

(3) The offence of cheating is defined by S. 415 
of the Indian Penal Code. It reads: 

"Whoever, by deceiving any person, fraudulently 
or dishonestly induces the person so deceived to 
deliver any property to any person, or to consent 
that any person shall retain any property, or in¬ 
tentionally induces the person so deceived to do 
or omit to do anything which he would not do 
or omit if he were not so deceived, and which 
act of omission causes or is likely to cause damage 
or harm to that person in body, mind, reputa¬ 
tion or property, is said to "cheat." 

■Explanation': A dishonest concealment of facts 
is a deception within the meaning of this 
section.” 

The offence therefore is made up of two ingre¬ 
dients. (1) Deception of any person. (2) (a) frau¬ 
dulently or dishonestly inducing that person to de¬ 
liver any property to any person or to consent 
that any person shall retain any property or 2 (b) 
intentionally inducing that person to do or omit 
to do anything which if he were not so deceived & 
which act or omission causes or is likely to cause 
harm to that person in body, mind, reputation or 
property. For the purpose of this case 2 (b) may 
be ignored as the arguments were advanced to* 
bring in the case within the first part of the de¬ 
finition. 

(4) Deceiving generally is to lead Into error by 
causing to believe what is false or to disbelieve 
what is true. If A makes a representation 
to B intending to deceive B and B acts upon 
that representation, B may be said to be de¬ 
ceived by A. If A makes that representation which 
induces B to lend money to him who has no 
intention of repaying it to A, the offence of cheat¬ 
ing is complete. But, on the other hand, if B does 
not act upon the representation of A but lends 
money because he is satisfied with the financial 
position of A and if A has the intention of repay¬ 
ing it, it cannot be said that A is guilty of the 
offence of creating. 

(5) (After discussion of the evidence the judg¬ 
ment proceeds:) On the evidence, therefore, the 
following facts emerge. The accused, to the 
knowledge of P.Ws. 1 and 3, was solvent. They 
lent the monejCto him in promissory notes carry¬ 
ing 12 per cent interest. He badly wanted the 
money at that time as he had to deposit the sum 
with the forest department But he did not de¬ 
posit the amount on account of disputes between 
them. He had therefore no intention at the time 
of borrowing to defraud P.W. 1, nor did P.W. 1 
lend the money because of his representation that 
he wanted the money for paying to the forest de¬ 
partment. At best that was only the occasion for 
borrowing. On these facts, it is manifest that the 
accused did not, by deceiving P.W. 1, fraudulently 
or dishonestly, induce her to deliver any property 
to him. I therefore agree with the learned Addi¬ 
tional Sessions Judge that the prosecution did not' 
make out the case against the accused. 

(6) In the result, the appeal is dismissed. 

C.R.K./K.S. Appeal dismissed. 
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SOMASUNDARAM J. ' 

Aravamuda Aiyangar , Petitioner v. V. Sanihana- 
krishnan, Respondent. 

Criminal Revn. No. 1142 and Cri Revn Petn No. 
1075 of 1949, D/- 11-4-1951. 

Penal Code US60), S. 499 , Exception 9 — Case by 
' A' against ‘B ’ — Transfer application by B' — 
Application containing allegation against 'C\ 
friend of 'A' and Magistrate — Allegation held lias 
covered by exception 9. 

In a case filed by 'A* against ‘B\ ‘B’ made an 
application for transfer , nis case being that *C\ 
on account of his influence which was secured in 
undesirable ivays, was using it against ‘B ’ by secur¬ 
ing witnesses against him and that he CC) was 
very friendly not only with ‘A' but with the Magis¬ 
trate and was using this friendship to the detri¬ 
ment of It was also stated that ‘C’ being 
rowdy and considered to be a bad clement he (B) 
apprehended that he would not have a fair and 
impartial trial. On the perusal of the police re¬ 
cord the High Court found that the description of 
'C amounted to his being rowdy. 

‘Held', that it could not be said that the allega¬ 
tion was not made for the protection of the in¬ 
terest of 'B. The reputation of *C’ bore out dearly 
the truth that '£' had made the allegation in good 
t faith. The allegation was, therefore, clearly cover¬ 
ed by exception 9 of S. 499. i Para 3) 

Anno: Penal Code, Ss. 499/500, N. 12. 

C. Narasimhacliariar, for Petitioner; S. Krishna - 
murthi, for Respondent; The State Prosecutor , for 
the Public Prosecutor, for the State. 

ORDER: This revision arises out of a complaint 
filed by the petitioner herein against the respon¬ 
dent lor defamation. The defamatory statement 
itself was made by the respondent in an applica¬ 
tion for transfer of a case filed against him by one 
Muthukrishna Iyer who was a branch postmaster 
at Uttiramerur wherein the respondent was a clerk. 
In the affidavit filed by the respondent in support 
of his application for transfer, the respondent 
stated that the complainant, Aravamuda Iyengar, 
is a rowdi and that he has been enlisted as such 
in the police records and is also one of the bad 
elements. He stated also that there was a faction 
in the village of Uttiramerur and the witnesses 
were supplied by the petitioner herein for the pur¬ 
pose of giving evidence in the Court against him. 
He further stated that the Magistrate is well known 
to the petitioner who arranges functions which 
the complainant Muthukrishna Iyer and the Magis¬ 
trate attend. The said Aravamuda Iyengar is said 
to be a friend of the complainant, Muthukrishna 
Iyer. On account of their friendship it was sug¬ 
gested that Aravamuda Iyengar who was man of 
considerable influence was securing witnesses for 
the complainant and the said Aravamuda Iyengar 
being a rowdy and considered to be 
a bad element, it was stated that the 
respondent apprehended he would not have a fair 
and impartial trial and the interests of justice re¬ 
quired that the case must be transferred from the 
file of the Magistrate before whom it is pending. 

(2) The question is whether the allegation made 
by the respondent in the affidavit for transfer is 
protected by the exception 9 to S. 499 of the Indian 
Penal Code. The First Class Magistrate found the 
respondent guilty and sentenced him to a fine ofRs. 
60 but in appeal the learned Sessions Judge dis¬ 
agreed with the decision and acquitted the res¬ 
pondent of the offence of defamation. At the trial 
the accused, to support his case that the peti¬ 
tioner herein as a bad element and is a rowdi, sum¬ 


moned certain police records from the office of the 
Deputy Superintendent of Police, Chmgleput, parti¬ 
cularly uie inspection report oi the Uttiramerur 
ponce station by the Deputy Superintendent of 
Police, part IV relating to one Aravamuda Iyengar 
maintained at the Uttiramerur station for the 
period 1938 to 1948 and also part I relating to 
Aravamuda Iyengar maintained by the Uttiramerur 
police for the period of 1938 to 1948. A privilege 
was claimed by the police and the privilege was 
upheld. The petitioner herein also supported the M 
plea of privilege at the trial Court and in fact 
wanted tne Court not to look into the records of 
the police. But in appeal, the learned Sessions 
Judge has looked into the records of the police 
and he states that in the police records, parts I 
and IV of the Uttiramerur station for the period 
1938 to 1948 the name of the petitioner, Arava- 
muda Iyengar, had been entered. The names of 
the persons entered in Parts I and IV are only 
those of the troublesome persons who 
arc disturbers of peace. Their movements 
have to be watched. Finally the learn¬ 
ed Sessions Judge held that the records bear out 
the allegations that the petitioner is a rowdy. He 
acquitted the respondent herein finding that the 
accused made the allegation for the purpose of self¬ 
protection and that he acted in good faith. It is 
against this acquittal that the complainant has 
preferred this revision. • 

(3) After the admission of the revision, the peti¬ 
tioner filed another petition herein and asked for 
the documents in Parts I and IV of the 
police records to be sent for . They were 
accordingly sent for and a perusal of the 
records bears out the allegation that the petitioner, 
Aravamuda Iyengar is a person of bad character. 
After calling for the records and after a perusal 
of the records by me it is contended by Mr. Nara- 
simhachariar that these documents are absolutely 
privileged and they cannot be looked into. If 
documents were really said to be privileged docu¬ 
ments as is now contended for, I do not see why 
he should have made an application for calling 
for the records. At a time when he made this 
application it is obvious that he thought and be¬ 
lieved that there is no statement in the records 
that the said Aravamuda Iyengar is a rowdy and 
the version of the respondent is false. But when 
he found that the records did not support his case, 
he has turned round and has attempted to argue 
that they are absolutely privileged documents and 
they could not be looked into. I do not think I 
can permit this contention to be advanced after 
he himself has asked for the calling of the docu¬ 
ments and asked the Court to look into them. It 
is not open to him now to say that the documents 
are privileged ones because the entries in them 
happen to be against him. I, therefore, overrule 
his objection. On a perusal I am satisfied that the 
description of the petitioner amounts to his be¬ 
ing a rowdi and the description is not without justi¬ 
fication. The only other question is whether the 
respondent can make the allegation in an affidavit, 
for transfer. It is clear from the affidavit filed by 
the respondent in this case that his case was that, 
this petitioner, on account of his influence which 
was secured in undesirable ways, was using it 
against the respondent by securing witnesses 
against him and that he was very friendly not 
only with Muthukrishna Iyer but with the Magis¬ 
trate and was using this friendship to the detri- 
ment of the respondent herein. I cannot say that 
this allegation was not made for the protection oi 
the interest of the respondent herein. The re P}J ra “ 
tion of the petitioner bears out clearly the train 
that this respondent has made the allegationi in 
good faith. The allegation is, therefore, clearly* 
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(covered by exception 9 of S. 499, Indian Penal 
'Code. In this view, the learned Sessions Judge 
was right in acquitting the respondent of the oif- 
ence of defamation. 

(4) This revision petition is, therefore, dismissed. 
C.RJC./G.M.J, Revision petition dismissed. 


KA9I Viswanathan v. Lingappa IBasheer Ahmed Sayeed J.) Madras 185 

on account of the resale. The defendant raised 
the plea that he did not commit any breach of 
contract and that in any event the plaintiff was. 
not entitled to resell the goods without notice of 
resale and without giving mm the opportunity he 
was entitled under S. 64 (2j of the Sale of Goods 
Act. The learned trial Judge has simply proceed¬ 
ed on the basis that the defendant committed 
breach of contract in refusing to take delivery of 
the goods, that the plaintiff was entitled to resell, 
the goods on such relusal and that he was entitled 
to claim the difference in price on resale. It was 
incumbent upon the learned Judge to find out 
whether there was notice of resale as required by 
S. 54 (2) of the Act but he did not do so. On 
the other hand, the evidence is clear on both sides 
that no notice of resale of the goods was issued 
by the plaintiff to the defendant before the sale 
to Lakshmanna actually took place, s. 54 (2) lays 
down that the resale can take place only after 
notice of resale has been given to the defendant, 
who refuses to take delivery of the goods in pur¬ 
suance of the contract and it also disentitles the 
plaintiff to claim damages in the absence of notice 
of resale having been issued to the defendants. On 
this ground, I should think that the defendant 
was entitled to succeed against the plaintiff. But 
the learned Counsel for the respondent, plaintiff, 
would say that notice of resale would be essential 
only when the goods had passed to the defendant 
and that in this case the property and the goods 
did not pass to the defendant and that when no- 
property has passed to the defendant the plaintiff 
would be entitled to resell the goods and claim the 
difference between the contract price and the mar¬ 
ket price. On the question as to whether the goods 
had really passed to the defendant or not I am 
unable to agree with the learned Counsel for the 
respondent for when once the goods had been 
selected and purchased and despatched to the 
defendant after payment of advance towards a part 
of the price and when according to the arrange¬ 
ment entered into between the parties it was pro¬ 
posed that the money should be collected through 
the instrumentality of a certain bank, I fail to see 
how the property in the goods could not have 
passed to the purchaser, if the vendor, after the 
goods had been selected and advance had been 

° f , same - had not despatched 
the goods, certainly it would be open to the de- 

SJ^iooH f® 7 the g00ds had become his 
after selection and after payment of advance in 

1116 mere des P at ch of goods by’ rail 
beng sent to the bank for collection of 
the balance of unpaid sale price would not mean 
that the property in the goods has not passed toi 
° n . facts of this case it is clear! 
the property in the goods had passed to the 
Kl aDd when once the goods had passed tol 
the purchaser and the question of resale arises in 

I f USal or the Phaser in take 
delivery of goods and pay the balance of the price 

b« as n&i 

hanrt ra ®w t 1>, and , market -rate. On, the other 

fo the main u MS Seems to clai ™ a 'co?dfng 

in favouJ of the^hS 61 *?®® on resale of Soods 
I? iav ° ur oi the subsequent purchaser Besides 

1 ato> w&p it clear that the 

liven-of t '3' ti that _, the defenda nt took de- 
pa £t °/ fhe goods and that in regard to 

he ask£rt pw h l £*£{ teke deIlvei ? and that 
, to ge /t the matter settled, p.w l’s 

n °< fruct{fy ln that direction, fo the 
22J, °/ A the . circumstances I do not think there is 
much force in the contention of the learned Coun- 
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A BASHEER AHMED SAYEED. J. 

Neney Kasi Viswanatham, Petitioner v. Gadigay 
Sanna Lingappa Dakappa by managing member 
Gadigay Dakkappa; Responuent. 

Civil Revision Petition tfo. 1190 of 1949, D/- 24-7- 
1951. 

Sale oj Goods Act (1930). S. 54 (2) — Passing o/ 
ggods — Necessity o / giving notice. 

When once the goods have passed to the pur¬ 
chaser and the question of resale arises in conse¬ 
quence of the refusal of ihe purchaser to take de¬ 
livery of goods and pay the balance of the price 
the vendor would be bound to give notice of resale 
before the actual resale takes place. When once 
the goods had been selected and purchased and des¬ 
patched to the purcliaser after payment of advance 
wwards a part of the price and when according to 
the arrangement entered into between the parties 
it was proposed that the money should be collected 
through tlie instrumentality of a certain bank the 
property in the goods must be held, to have passed 
to the purchaser, in such a case tlie mere despatch 
of goods by rail and R.R. being sent to the bank 
for collection of the balance of unpaid sale price 
would not mean that the property in the goods 
had not passed to the purchaser. AIR (39) 1952 All 
j ,{ 242; AIR (36) 1949 Mad 145, Rel. on. (Para 1) 
Anno: Sale of Goods Act, S. 54, N. 1, 2. 

Ch. Suryanarayana, for Petitioner; K. Srintvasan 
and S. Krishnamurthy; for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) Q io 

(’50) 1950 All L J 583: (AIR (39) 1952 All 242) 

(’48) 61 M L W 510 (2): (AIR (36) 1949 Madltf) 

1 The Point that arises for consideration 

S ? 1> M e S! 0 2r P fh U 2 l , to whether the requirements 

« 2 °* tlle Sale °* Goc >ds Act have been 

®f“tP U ® d w*th in order to entitle the plaintiff 
a!^ mdent t0 recover the deficiency on resale of 
goods consigned to the petitioner, and which the 

SZl i’S? t0 have refused to take deJve^ 

The facts of the case are fairly simple. The de¬ 
fendant purchased goods from the plaintiff through 
• his agent P.w. 1 The agent selected the goods of 
the plaintiff in his shop and in respect of the price 

th^ d (7nnH Un V f 15 J and odd and wanted that 
the goods should be despatched to the defendant 

at Bezwada and the balance of price should hp 
' & eC * d torough the Kanar a Bank at Bezwada. 
5 fu C °[ dingEy despatched and t£ 

RR. was sent to the bank to be delivered over to 
* be „ . der «2 d “? on payment of the balance of the 
price. The defendant did not choose to pay the 
amount and take delivery of the R.R. or thfgoodL 
Thereupon the plaintiff proceeded to Bezwada to 

JE? Sa e ” att f er D “ ttled and then tned to^e the 
Bwd offices °f p.w. 1 and also certain others to 

th?DlainUff did ““f the disput€ was settled. But 
kT p . la ^ ifl did not succeed In that. Thereunnn 

toe S nriri h t e h 800ds t0 one Bugadl Lakshmanna ^r 

the P rtf» a ling 111 1116 marke t and filed 

e suit for the difference that he was entitled to 
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sel for the respondent that the goods did not pass 
or that the plaintiff was entitled to claim the 
■difference between the market-rate and the con¬ 
tract rate which is not the case in the present suit. 
If authority is required for the position that the 
vendor will not be entitled to resell the goods and 
claim the difference on resale without giving notice 
of resale to the purchaser who refused to take de¬ 
livery of the goods, it is enough to refer to the latest 
•decision in ‘Motilal Jhun Jhunia v. Moolchand’, 1950 
All L J 583, which has been referred to by the 
learned Counsel for the petitioner. There are 
also numerous other decisions of this Court and 
other Courts to which my attention has been 
drawn by the learned Counsel for the petitioner. 
I do not think it necessary to refer to them at 
length on the question whether the property had 
passed to the vendee or not. Now on the facts in 
the present case I should think that the decision 
in Tarthasarathi Gupta v. The Calcutta Glass and 
Silicate Works’, (1936) Ltd.* 61 Mad LW 510 at 
p. 512 would apply to the facts. In these circum¬ 
stances I think the decision of the learned trial 
Judge cannot be upheld and the same will have 
to be set aside. 

(2) The petition is, therefore, allowed and the 
decree of the lower Court is set aside. The peti¬ 
tioner will be entitled to his costs. 

C.R.K./D.H. Revision allowed. 


I. R. (39) 1952 Madras 186 [C. N. 94.] 

(FULL BENCH) 

RAJAMANNAR, C. J ., PANCHAPAKESA SASTRY 
AND SOMASUNDARAM, JJ. 

Kandaswami Pillai, Appellant v. Kannappa 
Chctty, Respondent. 

A. A. A. O No 155 and Civil Miscellaneous Peti¬ 
tion No. 10211 of 1949, D/- 6-4-1951, decided by 
Full Bench on Order of Reference made by Pan- 
chapakesa Aiyar, J., D/ 24-11-1950. 

** (a) Civil P. C. (1908), S. 48 — S. 48 is cov- 
trolled by S. 15 (1) Limitation Act — Limitation Act 
<1908), Ss. 15 (1) and 29. 

Section 48 Civil P. C. is controlled by S. 15 (1) 
Limitation Act: 45 Mad 785: AIR (9) 1922 Mad 
268:70 Ind Cas 396; AIR (15) 1928 Mad 1154:113 
Jnd Cas 260 and 1944-2 Mad LJ 403: AIR (32) 1945 
Mad 70, Overruled. Case laio discussed. (Para 74) 

The expression “prescribed” in S. 15 (1) of the 
Limitation Act does iiot mean “prescribed by the 
jirst schedule" to the Act. It would include a case 
where a period of limitation is prescribed by any 
general statute like the Civil Procedure Code. Even 
if it be understood in the strictest sense, the period 
jixed by S. 48 of the Code must be deemed to 
have become a part of the Limitation Act by a 
process of incorporation in Arts. 181 and 182. 
Whether the word “prescribed” in S. 15 (1) would 
opply to periods of limitation provided by other 
statutes or not, it is clearly indicated by Art. 181 
that the period fixed by S. 48 is in 1 pari materia' 
with the periods of limitation provided in the 
schedule to the Limitation Act. Column 1 of 
Art. 182 further supports this view. The very fact 
that S. 48 of the Code operates in curtailment of 
the period provided by Art. 182, conclusively sliows 
that S. 48 also prescribes a period of limitation. 

(Para 22) 

Anno: Civil P. C. S. 48, N. 14; S. 29, N. 6a. 

(b) Limitation Act, (1908), Pre. — Acts in pari 
materia — Civil P. C. (1908), Pre. 

The Limitation Act and the Civil Procedure 
Code are to be read together, because both are 
statutes relating to procedure and they are in 


1 pari materia' and • therefore to be taken and 
construed together as one system as explanatory 
of each other. 5 Moo Ind App 234 (PC); AIR ($) 
1921 Mad 163 FB and AIR (19) 1932 Pat 80, Ref. 

(Para 14) 

Anno: Limitation Act, Preamble, N. 7; Civil P.C., 
Preamble N. 7. 


f*(c) Limitation Act (1908), S. 29 — 'Special 
law ' Meaning of — Civil P. C. is not a special law. 
(Words and Phrases.) ^ 

The expression “special law” which has not been 
defined in the Limitation Act, was intended to 
cover only laws like the Rent Act of 1859 which 
was a complete Cede in itself. In the ordinary 
sense “special ” is used in antithesis to “general” 

A special Act as opposed to a general or public Act 
means one that is directed towards a special sub¬ 
ject or special class of objects. The special law 
contemplated is the law which gives rise to special 
causes of action and which itself provides for the 
method of enforcement of rights conferred by that 
Act or for redress of injuries suffered by the appli¬ 
cation of the provisions of that Act. The Provin¬ 
cial Insolvency Act, for instance, would be a special 
law; likeicise the income-tax Act. The Civil Proce¬ 
dure Code is not such a special law. It is a general 
law relating to procedure. AIR (31) 1944 Nag 155, 
diss. from. (Para 21) 

Anno: Limitation Act, S. 29, N. 6. 

(d) Limitation Act (1908), Pre. — Interpretation 
of statutes of mnitation. # 

Though it is true tliat in construing statutes of 
limitation, considerations of hardship and anomaly 
arc out of place, it is permissible to adopt a bene¬ 
ficent construction of a rule of limitation if alter¬ 
native constructions are possible. (Para 23) , 

Anno: Limitation Act Preamble N. 6-B. 


(e) Limitation Act (1908), S. 19 - WheVier an 
knowledgment in writing before the expiry of 
riod prescribed by S. 48, Civil P. C., will give a 
ish period ol twelve years from date of acknow- 
Igment - C Quaere'). 2i) 

Anno: Limitation Act, S. 29, N. 6a. 

S. Vaidhyanathan, for B. C. Scshacliala Iyer, for 
ipcllant; E. Vinayaka Rao, for Respondent. 

ises referred to: 

(Arranged in order of Courts, and in the Courts 
ironologically. List of foreign cases referred to 
mes after the Indian Cases.) 

851-54) 5 Moo Ind App 234: (8 Moo PC^PC) 

(5-77) 1 Cal 226: (3 Ind App 7 PC) (Prs 4, 8, 15) 
)4) 12 Pat 195: (AIR (20) 1933 PC 52 (Pr 12) 
51) 1951 SCJ 19: (AIR (38) 19ol SC 16) ^ ^ 

18) 40 All 198: (AIR (5) 1918 All 216 (2) ^ g) 

20) 42 All 118:- (AIR (6) 1919 All 64 < 2)) (pr g) 

gg 

92) 16 Bom 536 ( p£ 4) 

39) ILR B (I939) 3 Bom 87: (AIR (26) 1939 Bom 75) 
43) AIR (30) 1943 Bom 164: (208 Ind Cas^M) 

Si 27^MadL ( j a 25: (AIR (2) 1915 Madjw g) 

21) 44 Mad 902: (AIR (8) 1921 Mad 

22) 45 Mad 785: (AIR (9) 1922 Mad 268).. 
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(•28) Am (15) 1928 Mad 1154: (113 Ind Cas 260) 

(Pr 6) 

(’39) ILR (1939) Mad 611: (AIR (26) 1939 Mad 
270) (Prs 6, 7) 

(’44) 1944-2 Mad LJ 403: (AIR (32) 1945 Mad 
70) (Pr 6) 

(’44) ILR (1944) Nag 250: (AIR (31) 1944 Nag 155) 

‘ (Prs 11, 21) 

(’47) ILR ( 1947) Nag 25: (AIR (34) 1947 Nag 
101) (Pr 11) 

(’16) 20 Cal W N 952: (AIR (4) 1917 Pat 485) 

(Pr 24) 

(’29) AIR (16) 1929 Pat 597: (120 Ind Cas 315) 

(Pr 12) 

(’31) 10 Pat 670: (AIR (19) 1932 Pat 80) 

, (Pr 14) 

(1878) 3 AC 944 (Pr 21) 

RAJAMANNAR, C. J.: The point referred to us 
for our opinion is one of considerable difficulty. 
At every step of the reasoning in support of either 
view taken on it there is considerable divergence 
of judicial authority. There is much to be said for 
either view and ultimately our decision must de¬ 
pend upon what view appeals to us. The ques¬ 
tion is: 

"Is section 48, Civil P. C., controlled by S. 15 of 
the Indian Limitation Act, or does it prescribe an 
absolute prohibition of an entertainment of a 
fresh execution application beyond twelve years 
from the date of the decree subject only to the 
exceptions contained in that same section?” 
Section 48 runs as follows: 

"(1) Where an application to execute a decree 
not being a decree granting an injunction has 
been made, no order for the execution of the 
same decree shall be made upon any fresh appli¬ 
cation presented after the expiration of 12 years 
A from: 

(a) the date of the decree sought to be executed, 
or; 

(b) where the decree or any subsequent order 
directs any payment of money or the de¬ 
livery of any property to be made at a cer¬ 
tain date or at recurring periods, the date of 
the default in making the payment or de¬ 
livery in respect of which the applicant seeks 
to execute the decree. 

(2) Nothing in this section shall be deemed: 


(a) to preclude the Court from ordering the 
execution of a decree upon an application 
presented after the expiration of the said 
term of twelve years, where the judgment- 
debtor has by fraud or force, prevented the 
execution of the decree at some time within 
12 years immediately before the date of the 
application; or 

(b) to limit or otherwise affect the operation of 
Art. 183 of the First Schedule to the Indian 
Limitation Act, 1908." 

The section is given under a separate heading 
"Limit of time for execution.” The marginal note 
fs “Execution barred in certain cases.” 

(2) Section 15 of the Indian Limitation Act in 
^80 far as it is material is in the following terms: 

' “(D In computing the period of limitation pres¬ 
cribed for any suit or application for the execu¬ 
tion of a decree, the institution or execution of 
which has been stayed by injunction or order 
the time of the continuance of the injunction 
or order, the day on which it was issued or made 
and the day on which it was withdrawn, shall 
be excluded.” 

Jhe Legislative history of this provision is as 
follows: In the Act of 1859 there was no provision 
corresponding to this. In the Act of 1871 the 
corresponding provision was S. 16 which ran thus: 


"In computing the period of limitation prescribed 
for any suit, the commencement of which has 
been stayed by injunction, the time for the 
continuance of the injunction shall be excluded.” 
In the next Act of 1877 the corresponding provision 
was S. 15 which ran thus: 

"In computing the period of limitation prescribed 
for any suit, the institution of which has been 
stayed by injunction or order, the time of the 
continuance of the injunction or order, the day 
on which it was issued or made, and the day 
on which it was withdrawn shall be excluded.” 
The conflict of opinion is in respect of the con- - 
struction of the two expressions “the period of 
limitation” and "prescribed” which occur in S. 15 
of the Limitation Act. Does "prescribed” mean 
"prescribed in the schedule to the Limitation Act”, 
or does it mean "prescribed either in the schedule 
or in any other enactment?” Is the period of 12 
years mentioned in S. 48, Civil P. C., a period of 
limitation within the meaning of S. 15 of the Limi¬ 
tation Act? It is obvious that unless the 12 years 
period is a period of limitation and "prescribed” 
is understood in an extended sense as not confined 
to the provisions of the schedule to the Limitation 
Act, Section 15 of that Act cannot apply in com¬ 
puting the period of 12 years under S. 48 of the 
Code. 

(3) Another statutory provision to which it is 
necessary to refer is S. 29 (2) of the Limitation 
Act as it now stands after the amendment in 1922 
which runs thus: 

"Where any special or local law prescribes for 
any suit, appeal or application a period of limi¬ 
tation different from the period prescribed there¬ 
for by the first schedule, the provisions of S. 3 
shall apply, as if such period were prescribed 
therefor in that schedule, and for the purpose 
of determining any period of limitation pres¬ 
cribed for any suit, appeal or application by any 
special or local law: 

(a) the provisions contained in S. 4, Ss. 9 to 
18 and S. 22 shall apply only in so far as, 
and to the extent to which, they are not 
expressly excluded by such special or local 
law." 

The corresponding provision before the amendment 
was as follows: 


'29 (1) Nothing in this Act shall. (b) affect 

or alter any period of limitation specifically pres¬ 
cribed for any suit, appeal or application by any 
special or local law now or hereafter in force in 
British India.” 

The Limitation Act of 1877, Section 6, was more 
or less in similar terms, namely: 

"Where, by any special or local law or hereafter 
in force in British India a period of limitation 

jLjEgS* pr .l s , crib u d f or any suit - appeal or 
application, nothing herein contained shall affect 

or alter the period so prescribed.’ 1 

^K? iv i Procedure Code 13 a special or 
local law within the meaning of S. 29 is also one 

*2* questions which falls to be determined be- 
SferrS ^ conclus,on °n the point 

(4) The earliest case of our Court with which w« 
can start the discussion is that ‘Venkata Per umal 
v. Velayudha Reddi’, 27 Mad L J 25. In this case 

thm^h^h^ Iyar ' J ".^?, de 1116 following observations 
though they were ‘obiter’: 

“Following the observations in ‘Phoolas Koonwar 

oh^of(«° 8h 1 ShW ^ Sahay '* 1 °al 226, p. 242. the 
observations In ‘Navalchand v. Amichand’ 18 

Bo “, 7 , 3 2 o Dd ‘ Moro ■Sadashiva v. Visaji Raghu- 
’d 6 B °i n 536 A I a® Inclined to hold that the 
Civil Procedure Cole is not a ‘special statute* 
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but it is a general law of procedure usually passed 
in the same year as the Limitation Act, and that 
the sections 01 the Limitation Act relating to 
exclusion of time and obtaining the benefit of 
the time spent in certain necessary acts, other 
and similar provisions govern also the 12 years 
period of limitation provided for in S. 48, C.P.C.” 
The other learned Judge (Wallis, J.) thought it 
unnecessary to consider whether the time as limited 
by S. 48, C. P. C., for the execution of a decree 
can be extended by virtue of the general provisions 
of tlie Limitation Act. 

(5) The leading decision in this Court directly 
on the point is to be found in 'Subbaravan v. Nata¬ 
rajan', 45 Mad 785. It was therein held by Spencer 
and Ramesam, JJ., that S. 48 of the Code contains 
an unqualified prohibition against execution of 
certain kinds of decrees more than 12 years old 
and is not controlled by S. 15 (1) of the Limitation 
Act of 1908. Though the two learned 
Judges concurred in this final conclusion 
their reasoning proceeded on different lines. 
Spencer, J.. held that the word ••prescribed” 
in S. 15, Limitation Act must be understood as 
prescribed in the schedule to the Act, though the 
words “in the schedule” do not occur in the section. 
He made reference to two decisions of the Allaha¬ 
bad High Court in ‘Jurwan v. Mahabir Dube*, 40 All 
198 and 'Shyam Karan v. Collector of Benares', 42 
All 118, as supporting him in his view. According to 
him, S. 48 has nothing to do with the periods of 
limitation prescribed in the schedule to the Limi¬ 
tation Act. He noticed the view to which Sadasiva 
Aiyar, J., was inclined in 'Venkata Perumal v. 
Velayudha Reddi', 27 Mad L J 25, but apparently 
did not agree with him. He dismissed S. 29 of 
the Limitation Act as not affecting the matter one 
way or the other, because it related to special or 
local laws which contain special provisions of their 
own for the limitation of certain proceedings taken 
to obtain reliefs provided therein and did not in¬ 
clude the Civil Procedure Code in its scope. 

(6) Ramesam, J., did not agree with Spencer, J., 
in confining the application of S. 15 (1) of the 
Limitation Act to the periods of limitation provided 
in the schedude to the Act. He held that the Civil 
Procedure Code was a general law and hence 
periods of limitation in it were governed by the 
Limitation Act. On the second point, however, 
he held that the period of 12 years mentioned in 
S. 48, Civil P.C., is not a period of limitation within 
the meaning of S. 15 of the Act. He pointed out 
that the phrase "period of limitation” could be 
used in the two senses, a strict and a loose sense. 
In the strict sense it meant such a provision that 
a proceeding to which it is sought to be applied 
will be in time if filed within the period and be¬ 
yond time if filed after it. The period in S. 48, 
Civil P. C., was not a period of limitation in the 
strict sense, for an application for execution of a 
decree of the kind mentioned in S. 48 will in 
general not be in time if filed within 12 years. It 
will be out of time unless it is within three years 
from anv of the dates mentioned in the third 
column of Article 182. Referring to Col. 1 of Art. 
182 which speaks of the execution of a decree 
or order of any Civil Court not provided for in 
Art. 183 or bv S. 48, Civil P C., and the first column 
in Art. 181 which runs thus: "Application for which 
no period of limitation is provided elsewhere in 
this schedule or by S. 48. Civil P. C.. 1908,' the 
learned Judge expressed his opinion that it was 
in the looser sense, the phrase "period of limi¬ 
tation” was there used. The learned Judge was 
inclined to hold that it was in the stricter sense 
that the phrase was used in S. 15 of the Limitation 
Act. He was well aware that there was no con¬ 


clusive reason in support of this view because he 
saia: "On mis question one has to nnd the sense 
in which it is usea, as best as he can." He agreed 
finany with Spencer, J., in holding that in com¬ 
puting tiie period of 12 years in S. 48, Civil P. C., 

S. Id (1) ox the Limitation Act could not be 
applied. The next decision of this Court to which 
reierence may be made is ‘Tandavamurthi v. Dur- 
gamoa’, AIR (15) 1928 Mad 1154. The learned 
Judges (Wallace and Thiruvenkatachariar, JJ.) 
came to the same conclusion as the learned Judges A 
in Suobaraya v. Natarajan', 45 Mad 785, but ap¬ 
parently on the ground that S. 15 (1) of the Limi¬ 
tation Act applies only to the periods prescribed 
in the schedule to that Act and does not apply to 
the periods mentioned in S. 48, Civil P.C. This 
was tiie ground on which Spencer, J., based his 
decision.though Ramesam, J., was of a contrary 
view. There is no further discussion in 'Thanda- 
vamurthi v. Durgamba’, AIR (15) 1928 Mad 1154 
and it does not carry the matter further. Wads¬ 
worth, J., followed the ruling in 'Subbarayan v. 
Natarajan*, 45 Mad 785 in ‘Manickam Chettiar v. 
Ramasanu Chettiar', 1944-2 Mad LJ 403. He held 
that the period of stay under Madras Act IV of 
1938, could not be excluded under S. 15 of the 
Limitation Act, for the purpose of calculating the 
12 years contained in S. 48, Civil P. C. He felt 
himself bound by the decision in 'Subbarayan v. 
Natarajan', 45 Mad 785, though his attention was 
drawn to the decision in 'Kalyanasundaram Pillai 
v. Vaidhialinga Vanniar*. ILR (1939) Mad 611, in 
which the reasoning of Ramesam, J., in ‘Subba- 
rava v. Natarajan', 45 Mad 785. had been criticised, 
and to the decision of the Full Bench of the Alla¬ 
habad High Court in 'Drigpal Singh v. Pancham 
Singh', ILR (1939) All 647 FB, In which a different 
view had been taken. No other decision of this 
Court was brought to our notice which deals 
directly with S. 15 (1) of the Limitation Act in 
its application to S. 48 of the Code. 


(7) But it will be useful to refer to the decision 
in 'Kalyanasundaram Pillai v. Vaidhialinga Van- 
niar', ILR (1939) Mad 611, though it is not a direct 
case on the point. The learned Judges (Kings ana 
Krishnaswami Aiyangar, JJ.) were there concerned 
with the construction of S. 78 (2) of the Provincial 
Insolvency Act. Under that provision where the 
order of adjudication has been annulled under that 
Act. in computing the period of limitation pres¬ 
cribed for any suit or application for the execution 
of a decree other than a suit or application in 
respect of which the leave of the Court was ob¬ 
tained under Sub-section (2) of S. 28. the 
from the date of the order of adjudication to tne 
date of the order of annulment has to be exmaea. 
The learned Judges held that the benefit of this 
provision would enure to a decree-holder even in 
the computation of the period of time limited 
by S. 48, C.P.C. Krishnaswami Aiyangar, 
who delivered the judgment of the f Ben c h fo¬ 
cussed at length the question: "What is and what 
is not a period of limitation”. He was clearly 
opinion that the period of 12 years limited by S. 48 
of the Code should be regarded as a period oi 
limitation. He said: 

"If the law fixes a period of time after which » 
suit or other proceeding is not to be entertainea 
by the Court, the period so limited is etjmologi 
cally a period of limitation.” 

He was not satisfied about the necessity or tne 
correctness of classifying rules of lim tatlon as 
falling under two heads, strict and loose 
classification was artificial and not founded on ^ 
rational basis and not warranted by the statutory 
language. At the same time he was not ev> dent g 
meoared to say that Spencer, J., was wrong >» 
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holding that in computing the period of 12 years 
under S. 48 of the Code, it was not permissible to 
exclude under S. 15 of the Limitation Act the 
period of time during which the decree had been 
stayed by an order of Court. Of course, it was 
not necessary to canvass the correctness of the 
decision in that case, as the learned Judges were 
concerned with construing a section in another 
Act, namely, the Provincial Insolvency Act. There 
is no clear indication as to what the learned Judges 
l would have held if the very question which arose 
* in ‘Subbarayan v. Natarajan’, 45 Mad 785, had 
arisen before them. There is one statement in 
Krishnaswami Aiyangar, J.’s judgment which ap¬ 
pears to me to be not quite correct. He said at 
| page 619: 

"Both the learned Judges held that the section 
was inapplicable, as on its true construction the 
word ‘prescribed’ found in it meant ‘prescribed 
in the schedule to the Act' though these latter 
words do not occur in it." 
iVith great respect to the learned Judge, I venture 
to point out that this was the view of Spencer, J., 
only and not of Ramesam, J., who was not pre¬ 
pared to place such a narrow construction of the 
word "prescribed.” 

(8) In Allahabad the question was very elabo¬ 
rately discussed by a Full Bench in ‘Drigpal Singh 
v. Pancham Singh’, ILR (1939) All 647 FB. The 
decision of the Full Bench was that the provisions 
of S.15 (1) of the Limitation Act applied to and 
affected S. 4a, C.P.C. The learned Judges held 
that the word ‘•prescribed" has been used in S. 15 
of the Limitation Act in a general sense as mean¬ 
ing 'prescribed by any enactment for the time being 
in force”and that S. 48, C.P.C., does prescribe a 
period of limitation. Thom, C.J., relied upon the 
following circumstances in concluding that S. 15 
of the Limitation Act need not be confined in its 
operation to periods of limitation prescribed by the 
Act itself or by its schedule. The terms of S. 15 
were perfectly general and it must be assumed 
that the Legislature advisedly did not include the 
words "by this Act” or "by the first schedule of 
the Act.” The first schedule of the Limitation Act 
is not the only statutory provision which prescribes 
a period of limitation. S. 29 of the Limitation Act 
refers to the periods of limitation which are pres¬ 
cribed by any special or local law. The learned 
Chief Justice summed up the position thus: 

"In view of the unqualified terms of S. 15 of the 
Act, and of the fact that periods of limitation 
are prescribed in a number of statutory enact- 
ments, it does not appear that there is any 
Justification, Judicial authority apart, for res¬ 
tricting the operation of the section to the 
periods of limitation prescribed by the Act or bv 
the First Schedule." 3 

In considering the second question. "Does S 48 
F ivil S'! P rescri be a period of limitation?”'the 
learned Chief Justice refers to the terms of Art. 181 
of the Limitation Act as well as Art. 182. Having 
a 6 !, J? me la nguage used by the Legislature in 
181 to 183 and to the heading of S. 48, namely 
Limit of time for execution”, it appeared to be 
clear to him that S. 48 of the Code does prescribe 
a period of limitation. He found great difficulty 
n accepting the distinction between periods of 
limitation in a loose sense and periods of limitation 
to a strict sense. His definition of “a period of 
limitation’ is as follows: 

“It appears to me that if the result of a statutory 
provision I s in substance to fix a period within 
which a person must take appropriate and neces¬ 
sary action if he desires to assert his rights in 
a court of law, that provision prescribes a period 
or limitation.” 



He sought support for this definition in the ruling 
of the Frivy Council in ‘Phooibas Koonwar v. Lalla 
Jogneshwar Sahay', 1 Cal 226 P. C. Iqbal Ahmad, J, 
discussed both the questions which fell to be con¬ 
sidered. The learned Judge gives additional 
reasons of holding that the word pres¬ 
cribed" in S. 15 of the Limitation Act 
is used in a general sense as meaning 
"prescribed by any law whatsoever". In the group 
of Sections from 3 to 29 in Ss. 3, 6 and 29, after 
the word "Prescribed" reference lias expressly been 
made to the first schedule. The omission of this 
qualification in the other sections including S. 15 
is significant and with a set purpose, namely, to 
make those sections of universal application. If 
the Legislature intended to use the word "pres¬ 
cribed” in all sections of the Act in one and the 
same sense, then it would have been easy to define 
that word in S. 2 of the Act. The learned Judge 
was unable to discover any reason why the rules 
as to computation of period of limitation which 
accord with common sense should have been in¬ 
tended by the Legislature to apply only to periods 
of limitation provided for by other enactments. 
The learned Judge answers the argument founded 
on S. 29 by referring to the course of legislation 
on the subject. 

(9) On the other question, namely, whether S. 48 
prescribes a period -of limitation, after giving it 
his best consideration and after referring to the 
decision in ‘Subbarayan v. Natarajan’, 45 Mad 785 
the learned Judge arrived at the conclusion that 
S. 48 did prescribe a period of limitation. It is 
unnecessary to repeat the reasons for his decision 
which were practically identical with those given 
by the learned Chief Justice. In addition to 
these reasons, the learned Judge points out that 
to hold that S. 48 is not subject to the rules laid 
down by S. 15 of the Limitation Act would lead 
to starting results. I must confess that I was 
much impressed with the illustration that he gave 
(at page 669): 

"take a case in which a Hindu son files a suit 
assailing the validity of a decree passed against 
hi s father and the family property and exe¬ 
cution of the decree is stayed by an injunction 
and litigation does not terminate for a period 
of 12 years. On what principle the Court in such 
a case can refuse to execute the decree after 
the period of 12 years passes my comprehension." 
Bajpai, J., was in complete agreement with the 
reasoning of the learned Chief Justice and Iqbal 
Ahmad, J., on both the questions. 

(10) The question came up before the Bombay 
High Court in ‘Rango Ramacharya v. Gopal Nara- 
yan\ ILR (1939) Bom 87. Though the actual de- 
cision in the case was on a different point, Broom- 
held, J., discussed the decision of this Court in 
Subbarayan v. Natarajan’, 45 Mad 785. The 
learned Judge thought that the reasoning of Rame- 
sam. J., was not very convincing. Referring to 
the view of Ramesam, J., that the period prescribed 

®; 48 was n °t strictly a period of limitation, he 

“L^ t ^ eSS **“*1 cann °t see that there is 

between enactment which 
forbids execution upon a decree more than 12 

KnffitEi? ° f ne , Prescribing a maximum period 
oi limitation of 12 years. 

that on 8 enera l principles 
IS hp 10 b ® » D0 reaS0D Why S - 15 Should 

erfhv e P t?. e,tt€nd ^ Period Prescrfb- 

48 ° f the Code- In a later decision of 
that Court the point was directly decided by a 
Division Bench. In ‘Ramgopal v. Sidram' a to 
*2*® Bom 164 Broomfield and MacKlin jj 
held that S. 48, CB.C.. was controlledbyS^ 15 & 
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the Limitation Act. In effect the learned Judges 
differed from the reasoning in ‘Subbarayan v. Nata- 
rajan', 45 Mad 785 and fully approved that in 
‘Drigpal v. Pancham Singh*, ILR (1939) All 647. 

(11) The later decisions of the Nagpur High 
Court have also followed the ruling in ‘Drigpal v. 
Pancham Singh*, ILR (1939) All 647 and not that 
in ‘Subbarayan v. Natarajan*, 45 Mad 785. In 
'Sitaram v. Chunilalsa’, ILR (1944) Nag 250, 
Grille. C.J., and Sen, J., after examining the 
several decisions on the point were of opinion that 
S. 48 of the Code was controlled by S. 15 of the 
Limitation Act. In addition to the reasons given 
by the learned Judges in ‘Drigpal Singh v. Pan¬ 
cham Singh’, ILR (1939) All 647, they gave another 
reason based on S. 29 (2) of the Limitation Act. 
In their view, any enactment which prescribed a 
period of limitation for any suit, appeal or appli¬ 
cation was a special law with reference to the 
Limitation Act which embodied the general law 
regarding limitation. The Civil Procedure Code 
was a general law in matters of civil procedure, 
but in so far as it prescribed a period of limitation, 
it was a special law regarding limitation. Other¬ 
wise the reasoning is identical with the Allahabad 
Full Bench (Vide also Meer Bismulla v. Jagan- 
nath’, ILR (1947) Nag 25.) 

(12) In ‘Kirtyanand Singh v. Pirtichand’, AIR 
(16) 1929 Pat 597 'Kulwant Sahay, J., was inclined 
to take the view in ‘Subbarayan v. Natarajan*, 
45 Mad 785 but it was not necessary to decide the 
point. There is no discussion and the other learn¬ 
ed Judge merely agreed with him. This case 
went up on appeal to the Privy Council in ’Kirt- 
yanand Singh v. Raja Pirtichand Lai’, 12 Pat 195, 
but their Lordships considered it unnecessary to 
deal with this point. 

(13) The recent decision of the Supreme Court 
in ‘Yeshwant Deorao v. Walchand Ramchand’j 
1951 S C J 19 (SC) was also cited to us, but it is 
clear that their Lordships did not deal with the 
point now before us. 

(14) In this state of divided judicial opinion I 
think it useful and instructive to trace the course 
of legislation in so far as it has a bearing on the 
present question. In doing so, I propose to deal 
with the several Limitation Acts and the Civil 
Procedure Codes together as having material bear¬ 
ing on each other. It is well established that the 
Limitation Act and the Code are to be read to¬ 
gether, because both are statutes relating to proce¬ 
dure and they are in ‘pari materia’ and therefore 
to be taken and construed together as one system 
as explanatory of each other (Vide Ruckmaboye v. 
Lullooo Bhoy’, 5 Moo Ind App 234, ‘Arunachala 
Chetti v. Periasaml Servai’, 44 Mad 902 at p. 909 
and ‘Tribeni Prasad v. Ramasray Prasad’, 10 Pat 
670 at pp. 702 and 718). It is not without signi¬ 
ficance that in the same year when the one Code 
was replaced by a subsequent Code, similarly a 
new Limitation Act succeeded the one already 
in existence. 

(15) It is sufficient to begin from 1859. In that 
year the Civil Procedure Code, Act VTII of 1859 
came into force on 22nd March 1859. The Limi¬ 
tation Act came into force soon after on 4th May 
1859. It is abundantly clear from a perusal of the 
provisions of the two enactments that they should 
be read together. The Limitation Act did not pro¬ 
vide the periods for several applications for which 
subsequent Limitation Acts provided by the Articles 
in the schedule. S. 1 of this Limitation Act de¬ 
clared that no suit shall be maintained in any 
Court unless the same was instituted within the 
period of limitation thereinafter made applicable to 
a suit of that nature. The periods of limitation 
lor several kinds of suits were set out in Clause 


/i). S. 2 corresponds to the present S 10 
>. 29, and S. 4 to S. 19. Ss. 5 to 14 'laid 


(i) to (xvi). 

S. 3 to S. 29, ana o. s to fc>. iy. ss. 5 to 14 laid 
down rules for the computation of the period of 
limitation in suits. These rules did not apply to 
applications either for execution or for other reliefs 
Ss. 19 and 20 were tile main provisions relating to 
execution. S. 19 provided a period of 12 years 
for enforcement of the judgment, decree or order 
of a Court established by Royal Charter and for 
reviver and enlargement of time by payment or 
acknowledgment. S. 20 dealt with other judg- u 
ments, decrees and orders and ran thus: 

"No process of execution shall issue from any 
Court not established by Royal Charter to en¬ 
force any judgment, decree, or order of such 
Court, unless some proceeding shall have been 
taken to enforce such judgment, decree or order, 
or to keep the same in force within three years 
next preceding the application for such execu¬ 
tion.” 

The Limitation Act did not provide any periods of 
limitation for several applications under the Civil 
Procedure Code. Nor did it provide for appeals 
and review. Now we find all these periods con¬ 
tained in the Civil Procedure Code of 1859. To 
give a few illustrations, S. 119 provided for a period 
of thirty days for an application to set aside an 
'ex parte’ decree. S. 230 prescribed one month for 
an application by a person dispossessed of im¬ 
movable property in execution of a decree to be 
put back into possession. Under S. 246 a period 
of one year was prescribed for a suit to establish 
a right negatived in claim proceedings. Under 
S. 256 the period of limitation for an application 
to set aside an execution sale on the ground of 
any material irregularity in publishing or conduct¬ 
ing the sale was 30 days from the date of sale. 

S. 33 prescribed the periods of limitation for ap¬ 
peals to the District Court and to the Sudder 
Court and S. 377 for an application for review. 

In 1859 therefore it could not be said that the 
general law relating to limitation of suits and 
applications was contained only in the Limitation 
Act. Nor could it be said with any justification 
that the Civil Procedure Code was a special law 
relating to limitation. The fact was that both the 
enactments were treated as supplementary to each 
other and concerned with procedural law. It 
followed that if there was a general provision m 
the Limitation Act, it would govern also provisions 
as to limitation contained in the Civil Procedure 
Code. This was authoritatively laid down by their 
Lordships of the Judicial Committee in 'Phoolbas 
Koonwar v. Lalla Jogheswar’, 1 Cal 226 PU 
I have already referred to S. 246 of the Code of 
1859 which prescribed a period of one year for a 
claim suit. The question which arose for decision 
was whether this provision was subject to oe 
modified by Ss. 11 and 12 of the limitation Act. 
These sections provided for computation or tne 
period of limitation in case of persons ^deijegai 
disability like minors and lunatics A person 
under disability was permitted to bring the acUon 
within the same time, after the disability shall 
have ceased, as would otherwise have been allowed 
for the time when the cause of action accrued, 
unless such time exceeded the period of three years 
in which case the suit had to be commenwd withto 
three years from the time when the disability 
ceased. Their Lordships held that Ss. UnAU 
applied to S. 246 of the Code of that year The 
following observations of their Lordships contaii 
the 'ratio decidendi* of that decision: 

"The two statutes were passed in the same year; 
the assent of the Governor-General bein D given 
to Act Vin on the 22nd of Majh to ^ct XIV 
on the 4th of May 1859. The object of the first. 
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was to enact a general Code of Procedure for 
the Courts of Civil Judicature not established 
by Royal Charter. The object of the second was 
to establish a general law of limitation 
in supersession both of the Regulations 
which had governed those Courts and 
of the English Statutes which had regu¬ 
lated the practice of Courts established by 
Royal Chaner. Looking to the fifth sub-section 
of the first section, and the third and the eleventh 
sections of Act XIV of 1859, their Lordships have 
* no doubt that the intention of the Legislature 
was that the period of limitation resulting lrom 
tlie 24oth section of Act VIII should, in the case 
of a minor, be moaihed by the operation of the 
eleventn section ox Act XIV; and that this 
construction has obtained in the Courts of India 
appears from the case of 'Huro Soondaree v. 
Anundanath Roy', 3 W R 8." 


The Importance of this decision of the Privy Coun¬ 
cil appears to me to be this that the Rules laid 
down m the Limitation Act relating to the compu¬ 
tation of the periods of limitation need not neces¬ 
sarily be confined to periods prescribed in that 
Act and in proper cases due regard being of course 
had to the language, can be applied to periods 
of limitation prescribed by other statutes of a 
general nature like the Civil Procedure Code. 

(16) There is no provision in the Code of 1859 
corresponding to the present S. 48. The only limit 
of time imposed on an application for execution 
of a decree other than that of a Chartered High 
Court was that contained in S. 20 of the Limitation 
Act. There was no provision corresponding to S 
15 of the present Limitation Act either. 

(17) The Limitation Act of 1871 (IX of 1871) re- 
^ pealed the Limitation Act of 1859. Its scheme was 

far more comprehensive than the Act of 1859. It 
not only provided for the limitation of suits, it also 
provided for appeals and certain applications to 
Court which had been provided in the Civil Proce- 
dure Code of 1859. Another important provision 
enacted by this statute which is however not 
very material for us i s the provision of rules for 
acquiring ownership by prescription. This Act of 
1871 repealed practically all such portions of the 
Civil Procedure Code of 1859 which contained 
periods of limitation for specified applications 
iUustrations of which were already given earlier 
in this judgment. The third column of the first 
schedule to this Act relating to Act Vnn of 1859 
shows the extent of the repeal of the provisions of 
the Code relating to limitation. Corresponding 
provisioiis are made in the second schedule of the 
. n f °™ Articles. It is sufficient to 
mention Art. 167 which provided for the execution 
of a decree or order of any civil Court not provided 
by for by Art. 169 which related to the enforce- 

Hiirtf riurt 3 f d ^ ent > decree or order of chartered 
35* , C ° U ^ j? exercise of its ordinary original 

S£J ^ C „ ti0n - 168 Drovided for the execu- 
decree or order of any Court of which 
i? copy had been registered under the 

todian Registration Act. This Act clearly 52 
monstrates the close relationship between the Code 
and the Limitation Act in the matter of pres¬ 
s'^ 8 Periods of limitation. It was In this Act 
lor Uie first time we find a provision corresponding 

run^thus^ ent S ' 15 ’ provlslon * s - 16 which 

“In computing the period of limitation prescribed 
SL-SUA commencement of which has 
SSLSWJ* ^Junction, the time of the con¬ 
tinuance of the injunction shaU be excluded." 

? d not expressly apply to applications for execu- 


(18) In 1877 there were two corresponding enact¬ 
ments dealing with procedure and limitation, 
namely, Act X of 1877 and Act XIV of 1877 res¬ 
pectively. It is in the Code of this year that a. 
provision corresponding to the present S. 43 of the 
Code makes its first appearance in S. 730. That, 
section in so far as it is material ran as follows; 
‘Where an application to execute a decree for the 
payment oi money or delivery of other property 
nas been made under this section and granted, 
no subsequent application to execute the same 
decree shall be granted unless the Court is satis¬ 
fied that on the last preceding application due 
diligence was used to procure complete satisfac¬ 
tion of the decree; and the order of the Court¬ 
granting any such subsequent application shalL 
be conclusive evidence that due diligence was. 
used to procure such satisfaction. 

And no such subsequent application shall be 
granted after the expiration of twelve years from 
any of the following dates (namely): 

(a) the date of the decree sought to be enforced, 
or of the decree (If any) on appeal affirming the 
same; or 

(b) where the decree or any subsequent order 
directs the payment of money or the delivery 
of property by instalments — the date of the 
default m paying or delivering the instalment 
in respect of which the applicant seeks to en¬ 
force the decree. 

Nothing in this section shall prevent the Court 
from granting an application for execution of 
a decree after the expiration of the said term 
of twelve years where the judgment-debtor has 
by fraud or force prevented the execution of the 
decree at some time within 12 years immediately 
before the date of the application." 

Evidently because of this new additional provision 
fixing a penod of limitation that there 
^- e «,f°?f eq .. e ?. tlal changes in ^e second schedule 
? *? Limitation Act (1877). In the Limitation 

ran Uius** year ’ Art ' 178 was a new A 11 ’ 016 which. 

“Applications for which no period of limitation 
is provided elsewhere in this schedule or by the 

Civil Procedure Code, Section 230 .Three 

years .when the right to apply accrues.” 

In Article 179 after the words "for the execution 
of a decree or order not provided for by No. 180" 
in Column 1, the following words were added 

1116 Code of Civil Procedure sS 

h 23 * 0 ' t • Ifc °J2 st be notice d, however, that S 15- 
«^f that ^ Um . it ? t, °n Act 111 t€rm s applied only to 
t0 Ji pplIcat,ons including applications 
for execution. There was another Civil Procedure 
Code in 1882 to which it Is not necessary toTfef 

(19) Then we come to 1908 in which year again 

“°‘ he r C [ vil Procedure Code and anothe? 

rpcnonM 01 ? ACt V ° f 1908 and A Ct IX Of 1908 
respectively. The corresponding provisions In these- 

two enactments do not contain many radicnT 

changes, though there are some changes SJ 

v&s: a&s 

ssursrs •sK 

junction' 1 Thl al r V f er eXCept decrees granting in- 

K&SS £ 

applicable to an applied foT^SoTS 

me from the course of legisla. 
to ^ch I have adverted above that the pro¬ 
visions of the Limitation Act must be read with 
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181 speaks oi application for which no period of 
limitation is provided eisewhere in this scheoule or 
in b. 46 of the Civil Procedure Code, 1908. Whether 
the word ••prescribed” in S. 15 ID wornd appi\ 
to periods oi limitation provided by other statutes 
or not, it is cleany indicated oy Art. lei that the 
period fixed by S. 46 is in 'pan materia' with the 
periods of limitation provided in the schedule to 
the Limitation Act. Coiumn 1 of Art. 182 further 
supports this view. The period of 12 years men¬ 
tioned in S. 48 of the Code is a period of limitar. 
tion. The term ‘period of limitation” means the 4 
time preserved by law at the end of which a 
right ceases to be eniorceable in a Court whether 
by a suit or application. Some provisions of law 
not only bar rights of action after the lapse of 
a prescribed period but even extinguish rights and 
title altogether. But the common features of all 
statutes of limitation is that they fix a certain 
period alter the expiry of which an action is not 
maintainable. Ramesam, J., was inclined to hold 
that in the strict sense a rule of limitation implies 
that if an action is brought or an application is 
made within the time prescribed, it will not be 
barred. Applying this test, he considered the rule 
laid down in S. 48 of the Code would not be a rule 
of limitation in the strict sense, because even if 
an application for execution is made within the 
period fixed by that section, the application may 
be nevertheless barred unless it is within three 
years from any of the dates mentioned In the 
third column of Art. 182 . With great respect, I 
find no authority for defining “limitation” in the 
manner in which Ramesam, J., understood it to 
mean. Even so, I do not see any anomaly. If an 
execution application is filed within 12 years of the 
date specified in S. 48 of the Code, such an appli¬ 
cation will be maintainable under S. 48 of the Code, 
but that does not mean that it may not be barred 
on account of another provision, namely, Art. 182 
of the Limitation Act. presumably Ramesam J. was 
of opinion that the period specified in Art. 182 
of the Limitation Act is a period of limitation. But 
the test which he lays down will not be satisfied 
even as regards that Article. For an application 
may be within time according to Art. 182 but if 
such application is beyond the period of twelve 
years specified in S. 48 of the Code, it will not be 
maintainable. Ramesam, J., himself explains later 
the mutual operation of Art. 182 of the Limitation 
Act and S. 48 of the Code. The very fact that 
S. 48 of the Code operates In curtailment of tne 
period provided by Art. 182, to my mind con¬ 
clusively shows that S. 48 also prescribes a period 
of limitation. I respectfully agree with Krishna- 
swami Aiyangar, J., and Thom, C. J., in their criti¬ 
cism of the reasoning of Ramesam, J., based on a 
distinction between a stricter and a looser sense 
of the expression “period of limitation” for 
there appears to be no warrant either in authority 

or in principle. . f f* c 

(23) Though it is true that in construing stat ^ 
of limitation, considerations of hardships ana 
anomaly are out of place, it is, I think, permlssibl 
to adopt a beneficient construction of a rule w 
limitation if alternative constructions are P°^ 1D1 • 
One can understand the policy underlying S. # 
namely, the desirability of giving a quietus to Pro¬ 
ceedings in execution. A Judgment-debtor cannot 
be harassed interminably. It is evidently becau 
that all rights under the decree would cease te oe 
enforceable thereafter that a long period or units 
tion of 12 years was fixed in S. 48 of the Code. B 
then the decree-holder should have had an (& 
nity of working out his rights under the dec ee f 
this full period of 12 yean;. If by an zctoiCovn 
over which the decree-holder has not control ne 
prevented from recovering the fruits of his 


those provisions of the Civil Procedure Code which 
are intimately connected therewith. Tnere is no 
douot room lor comment m the tact that while 
oilier provisions prescribing periods oi limitation 
lor applications, appeals ana suits lound in the 
Civil procedure Coue oi 1859 are subsequently 
transferred to the Limitation Act, the provision 
corresponding to S. 48 oi tne Code, namely, S. 230 
oi the Code oi 1877 continued to remain in the 
Code ana did not lind a place in the subsequent 
Limitation Act. But it is equally apparent that 
the Legislature was well aware that S. 48 oi the 
Code aiso prescribed a period oi limitation Kiparc 
from the period oi» limitation prescribed by the 
Articles in the Limitation Act. Tins appears to 
me to be conclusively established by the reference 
to S. 48 oi the Code land its corresponding pro¬ 
vision in the earlier Code) in Column 1 oi Articles 
181 and 182 oi the Limitation Act of 1908 (and 
the corresponding articles in the earlier Acts.) I 
do not find anything repugnant to legal sense m 
that lor an application for execution there should 
he an outside limit of a longer period after which 
there should be no further execution at all as well 
as shorter periods for successive applications 
within this longer period. 

(21) It was contended before us that S. 29 of 
the Limitation Act as it now stands after the 
amendment by Act X of 1922 might help us to 
come to the conclusion that S. 15 (1) controls 
S 48 of the Code. This depends upon the question 
whether the Civil Procedure Code can be deemed 
to be a special or local law within the meaning 
of S 29 of the Limitation Act. It is certainly not, 
a local law, but is it a special law? We have seen 
how the learned Judges of the Nagpur High Couit 
in 'Sitaram v. Chunilalsa 1 , ILR (1944) Nag 2o0 
were inclined to hold that the Code could be treat¬ 
ed as a special law in so far as it provides a period 
of limitation in S. 48. I am unable to agree with 
this view. I think that the expression "special 
aw” which has not been defined in the Limitation 
<\ct, was intended to cover only laws like the Rent 
Act of 1859 which was held by the Privy Council to 
ie a complete Code In itself. In the ordinary sense 
•special” is used in antithesis to ••general." A 
special Act as opposed to a general or public Act 
neans one that is directed towards a special sub¬ 
ject or special class of objects. (See ‘Carnet v. V. 
Broadley’, (1878) 3 A C 944 at p. 9o0.) It is a 
specious argument to say that the Civil Procedure 
Dode deals with a particular subject, namely, pro¬ 
cedure. The special law contemplated is the law 
which gives rise to special causes of action and 
which itself provides for the method of enforce¬ 
ment of rights conferred by that Act or for re¬ 
dress of injuries suffered by the application of the 
irovisions of that Act. The Provincial Insolvency 
Act. for instance, would be a special law; likewise 
the Income-tax Act. The Civil Procedure Code 
is not such a special law. It is a general law 
relating to procedure. I am definitely of opinion 
that S. 29 has no bearing on the question referred 

to us. 

(22) On a careful consideration of the decided 
cases on the point and the course of legislation 
' have arrived at the following conclusions The 

xpression ”prescribed” In S. 15 (1) 
ion Act does not mean “prescribed by the first 
chedule” to the Act. It would include a case 
;here a period of limitation is prescribed by any 
eneral statute like the Civil Procedure Code I 
enture to think further that even if it be under- 
tood in the strictest sense, the period fixed by 
5. 48 of the Code must be deemed to have become 
i part of the Limitation Act hr “ pocess of incor- 
loration in Arts. 181 and 182. Column 1 of Art. 
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during the full period of twelve years, it appears 
to me to oe mgh.y unreasonaole that by the mere 
lapse 01 iwe.ve years from Uie date of the decree, 
his rights shou.d become extinct rights which he 
was p.c<eiiicu from enlorcing lor a part at least of 
the periou of twelve years. I recall in this con¬ 
nection uie instance referred to by Iqbal Ahmad, 
J., In •Dngpai Singh v. Panchan Singh', ILR 119391 
All 64/ to. 

(24) Though it did not directly arise in this case, 
A one otner question has given me considerable 

difficulty, nameiy, the applicability of S. 19 of the 
Limitation Act to S. '48 of the Code. Will an ack¬ 
nowledgment in writing before the expiry of the 
period prescribed by s. 48 of the Code furnish 
a lresii period of twelve years from the date of the 
acknowledgment? if the expression "prescribed" 
in that section (19) means "prescribed not only 
in tire schedu.e but also preserved by S. 48 of the 
Code”, then it may be contended that an acknow¬ 
ledgment will have that eflect. It has, however, 
been he.d by the Patna High Court in 'Krishna 
Dayal v. Alt. Sakina Bibi 20 C W N 952, the words 
“fresh period of limitation" in S. 19 do not refer 
to the terms of twelve years prescribed by S. 48 
of the Code. No reasons are given. The question 
will have to be carefully examined if and when it 
arises directly. The question referred to us must 
be answered as follows: 

“Section 48, Civil Procedure Code is controlled 
by Section 15 (1) of the Indian Limitation Act.” 

(25) PANCHAPAGESA SASTRI, J.; I agree. 

(26) SOMASUNDARAM, J.: I agree. 

C.R.K./K.S. Answer accordingly. 


I 


■* I. R (39) 1982 Madras 193 [C. N. 95.] 

SATYANARA YANA RAO AND RAJAGOPALAN JJ. 

Srinivasa Aiyar, Petitioner v. Saraswathi Ammal 
Respondent. 

Criminal Revu. Cases Nos. 506, 713, 1431, 1481 of 
° f „ 19aL Criminal Revn. Petns. Nos. 
506, 655, I5a6, 1405 of 1950 and 587 of 1951. Crimi- 

D/- 24-9-1951 tnS N0S- 151 ’ 223, 3nd 1099 01 1951 ' 

*(a) Madras Hindu (Bigamy Prevention and 
Divorce) Act (VI (6) of 1949 ) — Validity — Act 
does not offend Arts. 15 and 25 of the Constitution 
and is valid — Constitution of India Arts IS 

™ if < m -GcwtZmeni % 

India Act (1935), Sch. VII List III items 6, 7. 

Thf Madras Hindu (Bigamy Prevention and Di- 
V ??^i\h Ct n d ° e L HOt ° /le,ul eith *r Art. 15 or Art 
llni n he C r% UtU> *°f India and « "of void on 
g" a u nd , T,U2 Act makes »° discrimination be- 
nuZoJ Iin % U H a ,7? Mohamedans on the ground of 
religion. Sch. VII List III items 6 and 7 of the 
Gocernmenf of India Act corresponding to Item 5 

SS* 11 . °J- l ch I u V1 [ 10 the Constitution of India 
under which the impugned Act is passed itself 
con/ers legislative power to enact laws, amend or 
V J*- or repeal parts or whole of the perumZl lZ 

aLd ™ the ,act that ad °Ption, joint family 
S , a ? ™ uteT s Peculiar to Hindu Law 

thLf? not .. Tel , ate t0 an V other law. Prima facie 
k , 9i . slati ^ e P°wer of the State Lcgk'- 
7?; ttrc f legitimately extends to affect the versonal 

SttfaleKf That doe ! not however mean 
darnJltal Sm P°™r could abrogate the fun- 
wmental rights in Part III of the Constitution, 

tluf a ? indication that it recognise 

at MSf* in existence thatVset 

T&SLPSt v , e °Vle, viz the Hindus are subject to 
° system °1 Peculiar to them. The essence of 
1952 Mad./25 & 26 


that classification is not their religion but that 
they have au aumg been preserving iheir personal 
luiu peculiar to tnemseives much was aerived from 
the binnas, commentaries,' custom ana usage, in 
the same manner in which the Mohamedans are 
suoject to tlieir personal taw. it is that personal 
law mat was now sought to be ajjected by the Act 
to the extent oj modijymg ana aorogalmg the rule 
that a Hindu is enuued to marry any numoer of 
wives without restriction; in other words, abolition 
of potygamy. AtR (33) 1951 S C 226, AIR (33) 1951 
S C 318, lief. (p r 

The freedom to practise religion is not an ab¬ 
solute right out as Art. 25 itsc») states it is subject 
to paoiic order, morality and health and subject 
to uie other provisions o / this part. Art. 25(2) fur¬ 
ther empowers the legistaiure to enact a taw pro¬ 
viding lor social weljare and reform or the throw¬ 
ing open of Hindu religious institutions of a public 
c/iaraetcr to all musses and sections of Hindus. The 
reagious practice there/ore may be controlled by 
legislation if the State thinks that in the interests 
of social welfare and reform it is necessary to ao 
so. The argument therefore that the legislation 
contravenes the rights under Art. 25(1) of the Con¬ 
stitution is without any force and must be rejected 
(1879) 98 U S 145, Ref. (Para 4) 

(b) Constitution of India, Art. 13(1) — Retros¬ 
pective operation — Act constituting offence ac¬ 
cording to law in force prior to constitution — Law 
even if declared void under Art. 13(1) docs not 
affect trial of offence. 

. Art - I3 „ lI) lMS retrospective effect 
but is wholly prospective in its operation If the 
act which was an offence at tlie time, was dona 
before the commencement of tlie Constitu¬ 
tion in contravention of the provision of 
any law, which after the Constitution became void 
with respect to the exercise of fundamental rights 
the inconsistent law is not wiped out retrospectively 
so as to make the act not an offence. There is no 

n9h \ that a pmon shal1 not be pro- 

p “'f “ d ,or an 0 )J eil ce committed be- 

1951 SC 12s n FoU itWl ,,U0 ,0TCe ‘ AIR i38) 

s S - 198 -Office Tnder 

t*r\ a 4 ra$ Hlndu < Bl 9amy Prevention and DU 
uorce) Act-S. 198 applies — Penal Code (1860), 

?J? du (B ' 9am y Prevention and 
Divorce) Act (VI (6) of 1949), S. 4 (2). 

p T n C nZ^ edUr u ****** b V S. 198 Criminal 
P. C. applies when a Court is called upon to take 
cognisance of an offence punishable under S. 494 
i.P.C. An offence punishable under S 494 I p c 
even read with S. 4(2) 0 ] the Madras 'Hindu (Bi- 

% n l V J™ ent ‘ on and Div °rce) Act is an offence 
that falls under Ss. 493 to 496, I. P. C." within the 

i 98 P / C - Therefore, a Courtcan- 
“snteance °J an offence under S. 4(2) 

’f? leSS the com P lain t in respect 
thereof is filed by the aggrieved person. (Pr 6) 

In the first place, the Madras Act having altered 
the rule under the Hindu Law the second marriage 
becomes an offence under S. 494 Penal Cod* even 
wittwut its being declared so by S. 7 (2)of tZ 

l econd Ae the expression 

s,,?!\ be dee ™ed to have committed" in S 4(2 ) 
must _}c construed to mean that all the procedure 
prescribed for an offence under S. 494 Penal Code 

, AIR (24) 1937 Mad 610 FB- 28 Mad 

Bomm Dist.^ 1M ^ 59 °’ Re,: AIR (35) 1943 
Anno:’cr. P. C., S. 198 N. 2 a. (P ^a 6) 

t (d) Criminal P. c. (1898), S. 198 - Abetment 
of offence under S. 494 Penal Code - Sectio^Tl 
plies - Penal Code (1860). Ss. 494, 109 114 * 
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Section 198, Criminal P. C. applies to an abetment 
01 an offence under s. 494 Penal Code. 

/Vo express proiision having been made by the 
Penal Code lor the punishment of the abetment o/ 
an o)fence punishable under S . 494 LP.C. such 
abetment is punishable with punishment provided 
for the ojfence falling under S. 494 I. P. C. by reason 
of Ss. 109 and 114 Penal Code. Abetment of an 
offence punishable under S. 494 I. P. C. is also thus 
an ojfence that "falls under S. 494 I. P. C.” within the 
meaning of S. 198 Criminal P. C. That there is 
no specific provision like S. 195i4) Criminal P. C. 
in S. 198 Criminal P. C. does not make S. 198 Cri¬ 
minal P. C. any the less applicable where the 
charge is abetment of an offence punishable under 

S. 494, 1. P. C. (Para 7) 

Anno: Cr. P. C., S. 198 N. 2. 

G. Gopalaswami, K. V. Ramaseshan, C. F. Lonis, 
for Af. K. Nambiar, V. Venkataraman, for Row and 
Reddi, C. A. Vaidhialingam, M. V. Ganpathi, A . 
Nagorajan and P. S. Kailasam, for Petitioners ; 
M. Natcsan, P. 7. Kailasam, D. P. Narayana Rao , 

T. S. Santhanam and Srinivasagopalan, for Res¬ 
pondents; The Advocate-General , for the Public 
Prosecutor, for the State. 


Cases referred to: 

(Arranged in order of Courts, and in the Courts 


chronologically, 
comes after the 
(’51) 1951 SCJ 
Cri L J 860) 
(’51) 1951 SCJ 


Last of foreign 
Indian Cases). 
182: (AIR (38) 


cases referred to 


1951 SC 128: 52 
(Pr 1) 

313: (AIR (38) 1951 SC 226) 

(Pr 2) 

(’51) 1951 SCJ 478: (AIR (38) 1951 SC 318) 

\ (Pr 2) 

(’48) ILR (1948) Bom 412: (AIR (35) 1948 Bom 
374: 49 Cri L J 685) (Pr 6) 

(’05) 28 Mad 420 (Pr 6) 

(’19) 41 Mad 691: (AIR (6) 1919 Mad 590) (Pr 6) 

(’37) ILR (1937) Mad 880: (AIR (24) 1937 Mad 610 
FB) (Pr 6) 

(’50) 1950-2 Mad LJ 404: (AIR (38) 1951 Mad 120 
FB) (Pr 2) 

(1891) 60 LJQB 379 (Pr 6) 

(1879) 98 US 145 (Pr 4) 


ORDER: These eight petitions have been post¬ 
ed before us as they raise the important question 
of the validity of the Madras Hindu (Bigamy Pre¬ 
vention and Divorce) Act, 1949, Madras Act VI of 
1949 (hereinafter called the Act). The Act came 
Into force on the 29th March 1949 before the Con¬ 
stitution of India came into force. In five of the 
petitions, the marriages in question were perform¬ 
ed before the Constitution came into force. Cri¬ 
minal R. C. Nos. 713 and 1431 of 1950 relate to 
the same marriage and Criminal R. C. Nos. 506 
and 1481 of 1950 and Criminal M. P. No. 157 of 
1951 are petitions relating to marriages performed 
before the Constitution of India came into force. 
In Criminal R. C. No. 592 of 1951 and Criminal 
M. P. No. 223 and 1099 of 1951 the alleged marriages 
were after the Constitution of India came into 
force. In all these cases, criminal proceedings 
were initiated for an offence under S. 494 I.P.C. 
read with S. 4(2) of the Act. In some of the cases 
proceedings were taken for the abetment of the 
offences against the abettors. Under S. 494 LP.C., 
“Whoever having a husband or wife living, mar¬ 
ries in any case in which such marriage is void 
by reason of its taking place during the life of 
such husband or wife, shall be punished with im¬ 
prisonment of either description for a term 
which may extend to seven years, and shall also 
be liable to fine.” 

The section does not in terms declare the second 
marriage void; but if under the law to which the 
parties are subject, the second marriage is prohi¬ 


bited and lA therefore void, the person contract¬ 
ing second marriage which Is performed notwith¬ 
standing the prohibition o! the law to which th$ 
parties are subject, will be guilty of aii offence' 
punishable under S. 494 L P. O. in order therefore 
to determine whether the second marriage is void 
or not by reason oi its taking place when sucto 
husband or wife is alive, one has necessarily to 
look to the law to which the parties are subject 
Under the personal law governing the Hindus and 
the personal law governing the Mahomedans, the ^ 
second marriage is not void by reason of its taking 
place during the life of a wife. There¬ 
fore, a second marriage could be con¬ 
tracted with Impunity under the per¬ 
sonal law governing the Hindus and Mahomedans. 
The Act was placed on the Statute Book with the 
object of prohibiting bigamous marriages among, 
as the preamble shows, and to provide for a right 
of divorce for, Hindus in the Province of Madras. 

S. 2(1) defines "Hindu” as meaning 
“(a) a person professing the Hindu religion in any 
of its forms or developments, including a Vira- 
shaiva or Lingayat or a member of the Brahmo, 
Prarthana or Arya SamaJ or 
(b) a person professmg the Buddhist, Jaina or 
Sikh religion.” 

The other parties of the section not being rele¬ 
vant need not be quoted. The Act is made applic¬ 
able by S. 3 to Hindus domiciled in the Province 
of Madras and the explanation to that section 
states that the Act shall also apply If either of 
the parties to the marriage was a Hindu domiciled 
in the Province of Madras. S. 4 declares bigamy 
to be void and makes it punishable. Sub-s. (1) to 
S. 4 runs thus: 


“Notwithstanding any rule of law, custom or usage 
to the contrary, any marriage solemnized after 
the commencement of thus Act between a man 
and a woman either of whom has a spouse living 
at the time of such solemnization shall be void 
whether the marriage is solemnized within or 
outside the Province of Madras." 

Emitting the proviso and the explanation to this 
ub-section, there is sub-s. (2) which is relevant 
md which states: 

“If a party to a marriage which Is void under 
sub-s. (1) has completed eighteen years of age 
at the time of the solemnization of such mar¬ 
riage, he or she shall be deemed to have com¬ 
mitted an offence under S. 494 or S. 495 LP.C. 
as the case may be.” 

rhe effect of sub-s. (1) is undoubtedly to modify 
hat part of the personal law of Hindus relating 
o marriage which permitted bigamy as a conse¬ 
quence of which the second rgarriage would be void 
ind would attract the provision in S. 494 LP.C. 
By Sub-s. (2) it is further provided that he or she 
shall be deemed to have committed an offence- 
under S. 494 or 495 L P. C. The validity of the 
Act was impugned on the ground that it offends 
the fundamental rights recognised under tne 
Constitution in Arts. 14, 15 and 25 and that as tne 
provisions of the Act are inconsistent with tne 
provisions of Part TO of the Constitution, it 1 
claimed that to the extent of such inconsistency, 
the Act should be held to be void within the mean- 
ing of Art. 13(1) of the Constitution. Art 13(1) 
does not help the petitioners in cases in which tne 
marriage took place before the Constitution came 
into force as it has now been authoritatively deem¬ 
ed by the Supreme Court in ’Keshava Madhava 
Menon v. State of Bombay’, 1951 SCJ 182 that 
Art. 13(1) has no retrospective effect but is 1 whop 
ly prospective in its operation and that if the a 
which was an offence at the time, was done 
forp the commencement of the Constitution, in 
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contravention of the provision of any law, which 
after the Constitution became void with respect 
to the exercise of fundamental rights, the incon¬ 
sistent law is not wiped out retrospectively so as 
to make the act not an offence. There is no fun¬ 
damental right that a person shall not be pro¬ 
secuted and punished for an offence committed 
before the Constitution came into force. In view 
of this decision, the petitions in Crl. R. C. Nos. 713, 
1431, 506 and 1481 of 1950 and Crl. M. Ps. Nos. lo7 
. of 1951 were not pressed. They have all therefore 
*to be dismissed subject however to one question 
which arises for consideration in Crl. p. C. Nos. 
713 and 1431 of 1950 which relate to the same mar¬ 
riage. That question will be dealt with later. The 
other three petitions raise the question of the vali¬ 
dity of the Act on the ground that it encroaches 
on the fundamental right recognised by the Con¬ 
stitution and it became therefore void as it is in¬ 
consistent with the provisions of Part ni of the 
Constitution. 

(2) Though reference was made in the course of 
the argument to Art. 14 of the Constitution also, 
reliance on behalf of the petitioners who impugn¬ 
ed the validity of the Act was placed only on Arts. 
15 and 25. Under Art. 15(1) the State is prohi¬ 
bited from discriminating against any citizen on 
grounds only of religion, race, caste, sex, place of 
birth or any of them. The contention strongly 
pressed before us was that the Act in question 
selected the Hindus for this kind of discrimina¬ 
tory legislation leaving the Muhammadans out of 
consideration altogether. While permitting the 
Mabomedans to continue under their personal law 
to marry more than one wife, the Act in the case of 
Hindus prohibits bigamy and makes it an offence. 
In support of this, the decision of the Full Bench 
of this Court in what is known as the Communal 
4 G. O. case ‘Champakam Dorairajan v. The State of 
Madras’, 1950-2 Mad L J 404 was cited. The Com¬ 
munal G. O. was declared invalid by the Full 
Bench on the ground that it discriminated against 
citizens because of caste. The learned Chief Jus¬ 
tice and Viswanatha Sastri J. considered the deci¬ 
sions which throw light in considering a question 
of this nature. The decision was affirmed by the 
Supreme Court in the 'State of Madras v. Cham¬ 
pakam Dorairajan', 1951 SCJ 313 though the 
Supreme Court rested its decision only on Art. 
29(2) and did not express any opinion on Art. 15. 
Prima facie, the argument advanced on behalf of 
the petitioners seems to be attractive and lends 
support to the view that discrimination was made 
between Hindus and Mohamedans on this ques¬ 
tion of the right to marry more than one wife 
But the point for consideration is, does discrimina¬ 
tion proceed on the ground of religion? It is com¬ 
mon knowledge that from early times when the 
British acquired the administration over this coun¬ 
try, the personal law was applied in the case of 
Hindus and similarly in the case of Mohamedans 
also, their personal law was applied in certain mat¬ 
ters. It is unnecessary to subject these provisions 
\ of the Statutes bearing on this question to a de¬ 
tailed examination as the learned Advocate Gene- 
* ral has done in the course of his argument as the 
proposition cannot be contested. Art. 14 of the 
Constitution is a general article guaranteeing to 
a person that a State shall not deny him equality 
before the law or the equal protection of the laws 
As a corollary to this, we have Arts. 15 and 16 
P rohIbi t discrimination on the ground of 
reUgion, race, caste, sex, place of birth in the case 
oi citizens. It is no doubt true that the decisions 

that Art. 14 does not prevent 
r based on reas °aable ground for spe- 

Tbe P rincl Ples which should govern 
the application of Art. 14 have been laid down and 



summarised by Fazl Ali J. in the Bombay Prohibi¬ 
tion case, the ’State of Bombay v. jba^ara’, 19ol 
SCJ 478 at 491 in the form of propositions. The 
learned Judge also cited with approval the passage 
from Prof. Willis’ book dealing with the fourteenth 
amendment to of tne Constitution oi the United 
States in which the learned author summed up the 
law relating to the guarantee of equai protection 
oi laws unaer the Constitution of the United States. 
The application therefore of that article in view 
of the clarification made by the Supreme Court 
does not present any difficulty. As pointed out by 
Fazl Ali J. the classification is bound to produce 
some inequality to a certain degree but that would 
not be enough to invalidate a law so long as the 
law deals equally within the members of a well de¬ 
fined class. The classification which is permissible 
however should not be based upon unreal and un¬ 
substantial grounds and should not be arbitrary 
and without any substantial basis. If the statute 
however prohibits classification on a particular 
basis as do Arts. 15 and 16 of the Constitution, the 
law cannot be justified on the ground that not¬ 
withstanding that it contravenes the prohibition 
it is valid on the ground that it attempts at a 
reasonable classification based upon real, substan¬ 
tial and reasonable grounds. 

(3) Bearing these principles in mind, the con¬ 
tention that the impugned legislation infringes the 
rights recognised under Art. 15 as it is based on 
^^ n ' nmatlon of religion and religion only, may 
now be examined. "Marriage and divorce, infants 
and minors, adoption" are in the Concurrent Le- 
gisiative last List UlofSch. 7 of the Government 
, Ac . t> 1935 6 . and item 7 relates to 

™V nt f!? acy and successl °n". Under the pre- 
Constitution, the Concurrent List, List in 

5 - relates J t0 Marriage and Divorce; infants 
and minore; adoption; wills, intestacy and succes- 

and , P artition : all matters in 
respect of which parties In Judicial proceedings 
i mm ^ li ®tely before the commencement of 

f^c.«f° i nSt lUtl0n i ubject t0 ttelr personal law! 
Legislative power therefore is conferred by theTe 

r»^i Cs ^ tems?) t0 enac t laws, amend or alter or 
repeal parts or whole of the personal law m is 

*** fact th at adoption, Joint family 

“ d P artltlon matters peculiar to Hindu Law 

and do not relate to any other law. Prima facie 

'egislative power of the State Legis- 

law ^ y e £f nds t0 the personal 

Sat That does not however mean 

Uiat this legislative power could abrogate the fun- 

damente! rights in Part m of the ConsmuS. 

, ifc ts surely an indication that it 
recognises the classification already in exis- 
tence that a sec tion of the jLple 

„® ndua are subject to a system of law 
peculiar to them. The essence of that classifies 

owL\ n0t their rellgion but that they have Ml 
Mong been preserving their personal law peculiar 

by the Act to W the“xtem of° mSifying^and 
abrogating the rule that a Hindu is entltSmaS 
miy number of wives without restriction; in other 
words of abolition of polygamy Thp fmmmon* 

the 1 Act 1 rifwrP 6 ^ t Ad * ocate General therefore that 
d >? es J l0t offand on the ground of discri¬ 
mination based on religion seems to be sound, it 
is unnecessary to consider how far and to what ex- 

whethPi y ffT y Was P et 7 nitted under Hindu law and 
whether it is an absolute or unrestricted right or 

a right; nor is it necessary to go 

into the more difficult question whettwttie es> 
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pression “all laws in force” in Art. 13(1) of the 
Constitution includes personal law or not for even 
assuming that it does, the Act does not offend in 
our opinion. Art. 15. If the argument of the peti¬ 
tioners were to be accepted, most of the personal 
law of the Hindus may have to go as there are 
fundamental differences on various matters bet¬ 
ween the personal law of the Hindus and the per¬ 
sonal law of the Mohamedans. The petitioners’ 
learned advocate however did not go to that length 
in the course of the arguments before us. It is a 
classification of persons which existed from a long 
time not based solely on the ground of religion but 
based on considerations peculiar to each of the 
communities. Hindus and ^lohamedans. Hindu 
law, as is well known, had a peculiar growth and 
was to a large extent modified by legislation and 
also by judicial decisions during the British period 
and it is therefore difficult to accept the conten¬ 
tion that the law applicable to Hindus is a law 
which discriminates against citizens on the ground 
‘only’ of their religion. 

(4) The next argument was based upon Art. 25 
(1) of the Constitution which confers upon persons 
freedom of conscience and the right freely to pro¬ 
fess, practise and propogate religion. It is said 
that the prohibition enacted by the Act against 
polygamy and preventing a man from marrying a 
second wife when the first was alive takes away 
the right of the person freely to practise his reli¬ 
gion. It is essential no doubt, according to Hindu 
law. that a man should have a son for the dis¬ 
charge of the three debts to which a person is 
subject after his birth and for the performance of 
religious ceremonies which are calculated to conduce 
to tlie spiritual welfare of the deceased father. If a 
person is not able to get a son bv his first wife, 
he may have to marry a second wife with a view 
to produce a son. The free practice of religion 
therefore, it Is said was prohibited by the Statute. 
It is rather difficult to accept this argument. If 
a man has no natural son bom by his first wife, 
the law recognises the right to adopt a son to 
perpetuate his lineage and to continue his line. 
The adopted son serves the same purpose from the 
point of view of religion as the natural bom son. 
A person therefore if he is prevented from marry¬ 
ing a second wife is not thereby prevented from 
the free practise of his religion. It is more a 
matter of sentiment even if the belief that he 
would procure a son by a second marriage is well 
founded. It is unnecessary to refer to the decisions 
of the Supreme Court, United States which have 
been referred to by the learned Advocate-General 
in the course of the arguments. They do not throw 
much light on the question now in controversy. 
In the case of ‘Reynolds v. United States*, (1879) 
98 U S 145 at 166-167. which also related to the 
validity of a Statute prohibiting polygamy, it was 
pointed out that: 

“Laws are made for the Government of actions, 
and while they cannot interfere with mere reli¬ 
gious belief and opinions, they may with 
practices. Suppose one believed that human 
sacrifices were a necessary part of religious wor¬ 
ship, would it be seriously contended that the 
civil Government under which he lived could 
not interfere to prevent a sacrifice? Or if a 
wife religiously believed that it was her duty to 
bum herself upon the funeral pile of her dead 
husband, would it be beyond the power of the 
civil Government to prevent her carrying her 
belief into practice? 

So here, as a law of the organization of society 
under the exclusive dominion of the United 
States, it is provided that plural marriages shall 


not be allowed. Can a man excuse his practice 
to the contrary because of his reiigious belief* 
To permit this would be to make the professed 
doctrines of religious belief superior to the law 
of the land, and in effect to permit every citizen 
to become a law unto himself. Government 
could exist only in name under such circum¬ 
stances.” 


We have quoted this passage to show that this’, 
freedom to practise religion is not an absolute 
right but as Art. 25 itself states it is subject toU 
puolic order, morality and health and subject to 
the other provisions of this part. Art. 25 (2) fur¬ 
ther empowers the legislature to enact a law pro¬ 
viding for social welfare and reform or the throw¬ 
ing open of Hindu religious institutions of a public 
character to all classes and sections of Hindus. 
The religious practice therefore may be controlled 
by legislation if the State thinks that in the in¬ 
terests of social welfare and reform it is necessary 
to do so. The argument therefore that the legis¬ 
lation contravenes the rights under Art. 25 (1) of 
the Constitution is without any force and must be 
rejected. 

(5) It follows therefore that the Act is valid and 
these petitions must be dismissed. 


(6) Criminal R. C. Nos. 713 and 1431 of 1950: 
We have reserved to the last the consideration 
of a question which is peculiar to these revision 
petitions. Though the marriage took place before 
the coming into force of the Constitution and 
Constitution does not help the petitioners,, the 
further question raised is whether the complaint 
in the case should have been filed by a person 
aggrieved within the meaning of S. 198, Criminal 
P.C.. which lays down: 

“No Court shall take cognizance of an offence 
falling under Chapter XIX or Chapter XXI of 
the Indian Penal Code or under Ss. 493 to 496 
(both inclusive) of the same Code, except upon 
a complaint made by some person aggrieved by 
such offence.” 


n the present case, the complaint was filed by an 
>utsider and the objection was taken that as the 
>erson is not aggrieved within the meaning of 
>. 198, Criminal P.C., the complaint was not main- 
ainable. This of course was on the assumption 
hat for an offence under the Act, the procedure 
aid down under S. 198, Criminal P.C., is attracted, 
rhe argument is that S. 4 (2) states that “he or 
he shall be deemed to have committed an offence 
inder S. 494 or S. 495, LP.C." and therefore it is 
lot an offence under S. 494 as such and the proce- 
lur e laid down under S. 198 Criminal P.C., was not 
ittracted. The contention that S. 198, Criminal 
>.C., was applicable was accepted by the first 
3ourt but the appellate Court upheld this con- 
ention only so far as accused 1 and 2 are con¬ 
cerned but so far as accused 3 to 5, the abettor*; 
ire concerned, it overruled this contention and 
iirected the Additional First Class Magistrate to 
>roceed with the complaint against them. Criminal 
l. C. No. 713 of 1950 was filed by the complainant 
igainst that part of the order of the Courts below ^ 
n so far as it was held that the complaint could not 
ie proceeded with against accused 1 and 2 witn- 
>ut a complaint by a person aggrieved within me 
neaning of S. 198, Criminal P.C. The connected 
■evision petition is by accused 3 to 5 as the lower 
?ourt directed that the enquiry should proceed 
igainst them. The main contention was mar 
3. 198, Criminal P.C., has no application as a new 
>ffence was created under the Act though tn 
)unishment should be if the offence is ^tablisnea 
is provided by S. 494, I.P.C In the firsti 
vhen once the rule under Hindu Law is alte 
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the second marriage becomes an offence within 
the meaning of S. 494, LP.C., even without its 
being declared so by S. 4 (2) of the Act. Therefore, 
S. 198, Criminal P.C. is automatically attracted. 
In the second place, the expression shaLl “be deem¬ 
ed to have committed’* is familiar to legislative 
practice and as pointed out by Cave, J., in 'Rex 
/. Norfolk County Council’, (1891) 60 L J Q B 370 
at p. 380: 

“Generally speaking, when you talk of a thing 
A being deemed to be something, you do not mean 
to say that it is that which it is to be deemed 
to be. It is rather an admission that it is not 
what it is to be deemed to be, and that, not¬ 
withstanding it is not that particular thing, 

nevertheless . it is to be deemed to be 

that thing.” 

It was appued in ’Venkatanarayana v. Somaraju’, 
ILR (1937) Mad 880 at p. 897. In various acts of 
the local legislature, the words “as if they were 
arrears of land revenue” were introduced so as to 
recover the amount due to the State. This ex¬ 
pression has been construed to mean that the 
procedure laid down in the Revenue Recovery Act 
is made applicable in its entirety — See ‘Ibrahim 
Khan v. Rangasami’, 28 Mad 420 and 'Sankaran 
Nambudripad v. Ramaswami Aiyar’, 41 Mad 691 at 
p. 698 where the earlier authorities were all 
collected. Learned counsel for the petitioner re¬ 
lied on the decisions of the Bombay High Court 
in ‘Emperor v. Manju Hanmant’, ILR (1948) Bom 
412. That was a case under the Bombay Preven¬ 
tion of Hindu Bigamous Marriages Act, Bombay 
Act XXV of 1946 where it was held that having 
regard to the peculiar provision of that Act con¬ 
tained in S. 9 which made offences under that 
Act cognizable that the provision of S. 198, Crimi¬ 
nal P.C., was not attracted. S. 9 of that Act de¬ 
finitely laid down that offences under that Act 
shall be cognizable. The effect of making the 
offences cognizable is undoubtedly to enable the 
police to initiate proceedings, vide S. 190, Criminal 
P.C. When once that is recognised the require¬ 
ment of S. 198, Criminal P.C., must be deemed to 
have been done away with and the intention of 
the legislature was not to insist that the proce¬ 
dure in S. 198, Criminal P.C., should be complied 
with. It cannot be said that a police officer after 
taking cognizance of the offence should keep the 
person in jail for a period of 15 days and should 
drop the matter thereafter without initiating pro¬ 
ceedings under S. 190, Criminal P.C. The offence 
under S. 494, I.P.C., is not a cognizable offence. 
But the Bombay Act made it cognizable. It is 
therefore clear that the Madras Act departed from 
the procedure laid down in the Bombay Act. The 
decision therefore in 'Emperor v. Manju Hanmant', 
ILR (1948) Bom 412 affords no guidance in inter¬ 
preting the provisions of the Madras Act. We 
must therefore hold that the procedure prescribed 
by S. 198, Criminal P.C. applies when a Court is 
called upon to take cognizance of an offence 
punishable under S. 494, LP.C. An offence 
punishable under S. 494, I.P.C., even read with 
S. 4 (2) of the Act is an offence that “falls under 
Ss. 493 to 496, LP.C.,” within the meaning of S. 
198, Criminal P.C. That should suffice to dismiss 
Criminal R. C. No. 713 of 1950. 

(7) It was not contended before us that if the 
Court is precluded by S. 198, Criminal P. C., from 
taking cognizance of an offence punishable under 
S. 494, I.P.C., without a complaint made by a per¬ 
son aggrieved, the Court could still take cogni¬ 
zance of an abetment of such an offence without 
a complaint made by a person aggrieved. S. 40. 
LP.C., runs: . 1 

“Except In the chapters and sections menUoned 
in Clauses 2 and 3 of this Section, the word 


‘offence’ denotes a thing made punishable by 
this Code.” 

S. 494, is not one of the sections excepted by Clause 
2 or Clause 3. 

S. 109, LP.C., runs thus: 

“Wrioever abets any offence shall, if the Act 
abetted is committed in consequence of the abet¬ 
ment, and no express provision is made by this 
Code for the pumshment of such abetment, be 
punished with the punishment provided for the 
offence.” 

S. 114, I.P.C., is as follows: 

“Whenever any person, who if absent would be 
liable to be punished as an abetter, is present 
when the Act or offence for which he would be 
punishable in consequence of the abetment is 
committed, he shall be aeemed to have com¬ 
mitted such an act or offence.” 

No express provision having been made by the 
Indian Penal Code for the punishment of the abet¬ 
ment of an offence punishable under S. 494, LP.C., 
such abetment is punishable with punishment pro¬ 
vided for the offence falling under S. 494, LP.C. 
Abetment of an offence punishable under S. 494, 
I.P.C., is also thus an offence that “falls under 
S. 494, I.P.C.” within the meaning of S. 198, Cri¬ 
minal P.C. That there is no specific provision like 
S. 195 (4) Criminal P.C., in S. 198, Criminal P.C., 
does not in our opinion, make S. 198, Criminal 
P.C., any the less applicable where the charge is 
abetment of an offence punishable under S. 494, 
I.P.C. 

(8) The charge against accused 3 to 5 in the 
complaint as it was preferred was under S. 494, 
I.P.C., though S. 4 (2) of the Act was also invoked. 
The allegation was that accused 1 married accused 
2 in the presence of his mother accused 5 and 
accused 3 and accused 4 and with their active co¬ 
operation. The scope of that allegation was much 
wider than that of the “offence” defined by S. 4 
(4) of the Act, which referred to the performance 
and conduct of the bigamous marriage and with 
the abetment thereof. Thus the offence with 
which accused 3 to 5 were charged in the com¬ 
plaint was one punishable under S. 494, I.P.C., the 
allegations laid the basis for a charge of abetment 
of an offence punishable under S. 494, I.P.C. What 
the position would have been had accused 3 to 5 
been charged with an offence punishable under 
S. 4 (4) of the Act we are not called upon to de¬ 
cide in these proceedings. Both in form and in 
substance, the charge against accused 3 to 5 
was abetment of an offence punishable under S. 
494, LP.C., and to such a complaint S. 198, Criminal 
P.C., is clearly applicable. 

(9) Criminal R. C. No. 1431 of 1950 is allowed; 
and the order of the learned Additional Sessions 
Judge is set aside; and the order of dismissal of 
the complaint under S. 203, Criminal P.C., passed 
by the learned Magistrate is restored. 

C.R.K./K.S. Order accordingly. 
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SOMASUNDARAM , J. 

In re: M . L. Dalmia, Petitioner. 

Criminal Revision Case No. 1321 and Criminal 
Revision Petition No. 1249 of 1950, D/- 11-7-1951. 

Madras Shops and Establishments Act (XXXVI 
(36) of 1947), Ss. 7 and 9 — Work for extra period 
of 15 minutes mentioned in S. 7 — Liability to pay 
extra wages. y * 

If a workman works for the extra period of 15 
minutes mentioned in S. 7 and if it is beyond the 
8 hours of his xoork then he is certainly entitled to 
extra wages for the brief period of 15 minutes. 
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Failure to pay for this extra period constitutes an 
offence. (Para 1) 

S. K. L. Ratan, for Petitioners; The State Prose¬ 
cutor, for the State. 

ORDER.: The main contention of the learned 
Advocate for the petitioner is that the words “sub¬ 
ject to the provisions of this Act" in Section 9 
must he read with Section 7 of the Act and there¬ 
fore if the workman works for the extra period 
\a 15 minutes mentioned in Section 7, no extra 
Images need be paid. I am unable to agree with 
this contention. Section 7 deals only with the 
time to oe taken for serving a waiting customer, if 
he happens to come to the shop at about the clos¬ 
ing time allowed by law. It is an indulgence 
granted for the advantage of the employer. But 
Section 9 deals with extra wages to be paid to 
the workmen when they work for more than 8 
hours a day. Undoubtedly for the 15 minutes 
allowed to the employer to serve a waiting customer 
if the workman works and if it is beyond the 8 
hours of his work then he is certainly entitled to 
extra wages for that brief period of 15 minutes. 
Failure to pay for this extra period constitutes an 
offence. The conviction is therefore correct and 
the fine is not excessive. The petition is dismissed. 

C.R.K./G.M.J. Petition dismissed. 


A. I. R. (39) 1952 Madras 198 [G. N. 97.) 

SATYANARAYANA RAO AND VI SWAN A THA 

SASTRI, JJ. 

The Commissioner of Income-tax, Madras, Appli¬ 
cant v. The Mysore Chromite, Ltd., Respondent. 

Case Referred No. 44 of 1948, D/- 29-3-1951. 

Income-tax Act (1922), S. 4 — Assessee, a non¬ 
resident company — Sale of goods through mana - 
Qing agents in British India — Delivery FOB 
Madras — Weighing and assaying of goods in Lon¬ 
don — Delivery of bill of lading in London — Ac¬ 
ceptance of bill of exchange by buyer's bank in 
London — Payment of price to seller's Bank in 
London — Advance of percentage of price to sel¬ 
lers by Bank in British India — Sale, held took 
place outside British India — Profits held arose 
and were received outside British India. 

The assessee company, whose registered offices 
were in Mysore State acquired certain mining 
rights from the Government of Mysore over certain 
properties situate in that State. Messrs. Oakley 
Bowden and Company. Limited, Madras, were the 
Managing Agents of the assessee, and their regis¬ 
tered office was at Madras. The assessee sold 
chromite ore after converting it into a merchant¬ 
able product, mostly to buyers in America and in 
Europe. Messrs. Bowden Oakley, Limited. London, 
were the agents of the Assessee in Europe while 
Messrs W. R. Grace and Company, New York were 
the agents for business in New York. The course 
of dealing carried on by the assessee through their 
agents to buyers in Europe was that the buyers 
entered into contracts for the purchase of the 
product through the agents of the assessee in 
London. In regard to the American buyers, the 
agents in New York themselves entered into con¬ 
tracts with the company. The contracts were 
signed by Messrs. Bowden Oakley and Company 
(Madras), Limited, on behalf of the assessee at 
Madras in respect of the American buyers. The 
contracts for sale between the European buyers and 
the assessee were signed by Messrs. Bowden Oak¬ 
ley Company (London), Limited. The main terms 
of the contracts were the delivery of the goods in 
F. O. B. Madras or Marmagoa. Practically all the 
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shipments were from Madras. The goods had m 
be weighed and sampled and assayed after th*. 
reached the place of destination, the expenses for 
which had to be borne jointly by both the buyer* 
and sellers. The buyers had to open before the 
goods were actually shipped, a confirmed letter ol 
credit with a Bank in London and out of the full 
amount of the provisional invoice, 90 per cent ol 
it in the case of European contracts was to he 
paid to the sellers. The Eastern Bank, Limited 
London, acted as the bankers for the sellers and A 
they had also a branch in Madras. The fact that 
the buyer's bank obtained a confirmed letter of 
credit was communicated by the Eastern Bank, 
Limited. London, to their branch at Madras and 
after this information was received and the goods 
were shipped after taking a bill of lading, a bill 
of exchange for the provisional invoice value of 
the goods teas drawn up by the sellers, that is, the 
assessee upon the buyer's bank in London for 
acceptance. The payee under this bill of exchange 
was the Eastern Bank, Limited, London. The bill 
of lading, the bill of exchange and the provisional 
invoice were handed over to the Eastern Bank, 
Limited, Madras, which was the negotiating or the 
exchange bank. As a negotiating bank the Eastern 
Bank wrote a letter to the Managng Agents of 
the assessee offering to negotiate the drafts dram 
in terms of the contracts provided that the docu¬ 
ments, namely, the bill of lading, the bill of ex¬ 
change and the provisional invoice were found to 
be in order. in that letter they made it per¬ 
fectly clear to the sellers that the advice given to 
the sellers by the Eastern' Bank uxls only for 
guidance and that it did not involve any respon¬ 
sibility on the part of the bank. The balance of 
the price, that is, 10 per cent, in the case of 
European contracts and 20 per cent, the case of 
American contracts was to be paid at London on 
ascertainment of the weight of the goods after they 
were assayed. The Eastern Bank, London, also 
realised, the balance of the purchase price — 10 
per cent in the case of European contracts and 20 
per cent, in the case of American contracts — after 
the goods were weighed and assayed so that the 
total amount of the purchase price of the goods 
was realised from the buyer's bank after the bill 
of exchange was accepted and bill of lading was 
handed over. The Eastern Bank, London, deduct¬ 
ed the advance already paid to the sellers by their 
branch at Madras and the balance of the purchase 
price was thereafter received by the Managing 
Agents of the sellers: 

1 Held' that the sale which was of unascertained 
goods took place and was completed and the pro¬ 
fits arose at the place and at the moment, when 
the property in the goods passed to the buyer. The 
property in the goods did not pass at any place 
in British India and passed only in London where 
the bills of exchange were accepted and the de¬ 
livery of the bills of lading were obtained froin 
the Eastern Bank, Limited, London. It followed 
therefore, that the profits arose outside British 
India in London. The payment of 80 per cent, or 
90 per cent, of the provisional invoice price by the 
Eastern Bank. Limited, Madras, to the seller was 
not the realisation of part of the purchase price 
and payment on account by the Eastern 
Limited. Madras. The Eastern Bank, Limited, 
Madras, was only an exchange bank, a bank which 
negotiated the bill of exchange. Their position, 
therefore, was merely that of intermediate finan¬ 
ciers who, on the security of the documents OJ 
title to the goods which had been handed over to 
them and the bill of exchange under which they 
were the payees, agreed to advance 90 V er ceT \' 
or 80 per cent of the provisional invoice P rice ™ 
the sellers. It was a we'l-kno'M method of secur- 
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tog money for purposes 0 / further ~ade. It 'oas 
nothing more than a mere loan to the sellers on 
security oj the goods. It was not payment of the 
purchase price as at that moment of time the 
property in the goods did not pass and the Eastern 
Bank, Limited., were not acting in any sense of 
the term as agents of the buyers . (1940), 3 All E R 
SO; (1917) A C 586. Relied on. (Paras 4. 6. 10) 
'Held also' that the profits were <dso received 
*outside British India. The sale proceeds were re - 
ceived in London exclusively and the subsequent 
cdjustments made by the Eastern Bank would not 
at all affect tht legal position and wouid not make 
the adjustment a further receipt in British India. 
AIR (32) 1945 Bom 258; (1902) A C 287; AIR (25) 
1938 Bom 207. AIR (25) 1938 Bom 490; AIR (27) 
1940 Mad 433 (SB). Relied on. (Para 12) 

Anno: Income-tax Act S. 4, N. 6. 9. 

C. S. Rama Rao Saheb. for Applicant; T. V . Vis - 
Avanatha Ayyar. for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and In tne Courts 
-chronologically. List of foreign cases referred to 


comes after the Indian Cases.) 

<’38) ILR (1938) Bom 171: (AIR (25) 1938 Bom 
207) (Para 12) 

•(*38) ILR (1938) Bom 803: (AIR (25) 1938 Bom 
' 490) (Pr 12) 

<’45) 1945-13 ITR 245: (AIR (32) 1945 Bom 258) 

(Pr 12) 

<’40) ILR (1940) Mad 618: (AIR (27) 1940 Mad 
433 (SB)) (Pr 12) 

<1902) A C 287: (71 L J K B 618) (Pr 12) 

<1917) A C 586: (86 L J P C 165) (Pr 7) 

<1940) 3 All E R 60: (164 L T 102) (Pr 8) 


SATYANARAYANA RAO, J.: The Appellate 
Tribunal referred the following two questions of 
law to this Court for decision under Section 66 of 
the Indian Income-tax Act. The questions are: 

M (l) Whether on the facts and in the circum¬ 
stances of the case, the profits derived by the 
assessee company from sales made to European 
and American buyers arose outside British India? 
and 

"(2) Whether on the facts and in the circum¬ 
stances of the case, the profits derived by the 
assessee company from sales made to European 
and American buyers were received outside 
British India."? 

The assessment years with which we are concern¬ 
ed in this reference are four years — 1939-40, 1940- 
41, 1941-42 and 1942-43. The facts are common to 
the assessment years and therefore it Is that a 
consolidated reference has been made to this Court. 
The statement of facts by the Appellate Tribunal 
and the facts as set out in the order of the Tribu¬ 
nal on appeal from the Appellate Assistant Com¬ 
missioner are not In dispute and the statement of 
facts drawn up by the Appellate Tribunal has been 
agreed to by the Commissioner of Income-tax and 
the assessee. 

(2) The Assessee is Mysore Chromite. Limited, a 
company registered under the Mysore Company 
Regulations Its registered office is at Sinduvalli 
In Mysore State It acquired certain mining rights 
from the Government of Mysore over certain pro¬ 
perties situate in that State. Messrs. Oakley 
Bowden & Company. Limited, Madras, are the 
Managing Agents of the assessee. and their regis¬ 
tered office is at No 15. Armenian Street, Madras. 
The assessee sells chromite ore after converting 
it into a merchantable product, mostly to mer¬ 
chants outside India, that is to buyers in America 
and In Europe Messrs. Bowden Oakley, Limited, 
Ix>ndon, are the agents of the assessee in Europe 
“While Messrs. W R. Grace and Company, New 
York are the agents for business in New York. The 


course of dealing carried on by the assessee 
through their agents to buyers in Europe is that 
the ouyers entered into contracts for the pur¬ 
chase of the product through the agents of the 
assessee in London. In regard to the American 
buyers, it appears that the agents in New York 
themselves entered into contracts with the com¬ 
pany without disclosing the principals on whose 
behalf they seem to have acted. The contracts 
are signed by Messrs. Bowden Oakley and Com¬ 
pany (Madras), Limited, on behalf of the assessee 
at Madras in respect of the American buyers. The 
contracts for saie between the European buyers 
and the assessee are signed by Messrs. Bowden 
Oakley, Company, (London), Limited. Two speci¬ 
men forms ol contract with the European and 
American purchasers are set out in the order of 
the Tribunal. 

(3) The main terms of the contracts are the 
delivery of the goods in F. O. B. Madras or Mar- 
magoa. It is admitted that the shipment of the 
goods at Marmagoa were insignificant and it was 
therefore taken that practically all the shipments 
were from Madras. The goods have to be weighed 
and sampled and assayed after they reach the 
place of destination, the expenses for which has 
to be borne Jointly by both the buyers and sellers. 
As Is customary in transactions of this kind, the 
buyers have to open before the goods are actually 
shipped, a confimed letter of credit with a Bank 
In London and out of the full amount of the 
provisional invoice, 90 per cent, of it in the case 
of European contracts and 80 per cent, of it in the 
case of American contracts was to be paid to the 
sellers. The Eastern Bank, Limited, London, acted 
as the bankers for the sellers and they had also 
a branch in Madras. The fact that the buyer’s 
bank obtained a confirmed letter of credit was 
communicated by the Eastern Bank, Limited, 
London to their branch at Madras and after this 
Information was received and the goods were ship¬ 
ped after taking a bill of lading, a bill of exchange 
for the provisional invoice value of the goods was 
drawn up by the sellers, that is, the assessee, upon 
the buyer’s bank In London for acceptance. The 
payee under this bill of exchange is the Eastern 
Bank, Limited, London. The bill of lading, the 
bill of exchange and the provisional invoice were 
handed over to the Eastern Bank, Limited. Madras 
which was the negotiating or the exchange bank. 
As a negotiating bank the Eastern Bank wrote a 
letter to the Managing Agents of the assessee 
offering to negotiate the drafts drawn In terms of 
the contracts provided that the documents, namely, 
the bill of lading, the bill of exchange and the 
provisional invoice are found to be In order. In 
that letter they made it perfectly clear to the sel¬ 
lers that the advice given to the sellers by the 
Eastern Bank was only for guidance and that it 
did not involve any responsibility on the part of 
the bank. The balance of the price, that is, 10 
per cent in the case of European contracts and 
20 per cent in the case of American contracts was 
to be paid at London on ascertainment of the 
weight of the goods after they were assayed. There 
was a provision in the case of European contracts 
for insurance by the buyers but there is no such 
provision in the case of American contracts. In 
pursuance of this mode of mercantile dealing the 
goods were shipped by the Managing Agents of the 
assessee company who prepared the provisional in¬ 
voice and a bill of exchange on the buyer’s bank 
for the 90 per cent or 80 per cent as the case may 
be of the value of the provisional invoice amount 
payable at sight in the case of European contracts 
and at 90 days’ sight in the case of American con¬ 
tracts to the Eastern Bank, Limited, London The 
bill of exchange and the bill of lading which was 


200 Madras I.-T. Commit v. Mysore Chbomiie Ltd. (Satyanarayana Rao J.) A. I. R 


taken in the name of the seller but endorsed in 
bian£ by the seners and tne provisional mvoice 
were then negotiated througn tne Eastern Bank, 
Limited, Mamas. The Eastern Bank, Limited, 
Madias whicn as stated aiready, is an exchange 
banii advanced yO per cent or «0 per cent of the 
provisional invoice amount to the seller at Madras. 
These documents were ultimately sent to London 
to tne Eastern Bank Ltd., London, which presented 
the bill of exchange to the buyers Bank winch ac¬ 
cepted it ana obtained a bill of lading and paid 
the price of the goods in accordance with the bill 
ol exchange to Lie Eastern Bank, London. The 
Eastern Bank, London, also realised, and there is 
no dispute about that, the balance of the purchase 
price — 10 per cent in the case of European con¬ 
tracts and 20 per cent in the case of American con¬ 
tracts — after the goods were weighed and assayed 
so that the total amount of the purchase price of 
the goods was realised from the buyer’s bank after 
the bill of exchange was accepted and the bill of 
lading was handed over. The Eastern Bank, Lon¬ 
don, deducted the advance already paid to the 
sellers by their branch at Madras and the balance 
of the purchase price was thereafter received by 
the Managing Agents of the sellers. 

(4) On these facts the two questions referred to 
us have been raised. The assessee will be liable 
to pay tax on the profits realised by the sales if 
he is within the purview of either S. 4(1)(a) or 
4(1) (c) of the Income-tax Act. The assessee is not 
a resident in British India and therefore he would 
be liable to pay tax on the profits only if the in¬ 
come had accrued or had arisen in British India 
during the accounting year or if it was received 
in British India during the relevant accounting 
period. The accrual of the income, it is common 
ground, would depend upon the place at which the 
sale took place. It is pointed out by the Appel¬ 
late Tribunal both in the statement of facts and 
also in the order that it was accepted by both 
the parties that the income arises at the place 
where the sale takes place, and that therefore the 
only question for determination is whether the 
sale had taken place in British India or outside. 
This in its turn depends upon the application of 
the principles of Law relating to sale of goods under 
the Sale of Goods Act to the facts as set out 
above. Where did the sale take place in the cir¬ 
cumstances of this case? It is contended on behalf 
of the department that the sale took place at 
Madras, where the sellers did all that they were 
required to do under the contract and received a 
part payment out of the amount of the provisional 
invoice. The sale, it must be remembered, is not 
a sale of ascertained goods but of unascertained 
goods. The sale takes place and is completed and 
the profits arise at the place and at the moment, 
when the property in the goods passed to the 
buyer. 

(5) Where did the property in the goods pass 
in the present case? S. 18 of the Sale of Goods Act 
lays down that in the case of sale of unascertain¬ 
ed goods, the property in the goods does not pass 
to the buyer unless and until the goods are ascer¬ 
tained. Under S. 23 of the Act in the case of sale 
of unascertained goods unconditional appropriation 
of the goods to the contract either by the seller 
with the assent of the buyer or by the buyer with 
the assent of the seller passes the 
property in the goods to the buyer. But it 
must be noticed that the appropriation in such a 
case must be unconditional. Under S. 25 of the 
Act it Is open to a seller either by virtue of the 
terms of the contract or by his appropriation, to 
reserve th® right of disposal of the goods until 
certain conditions are fulfilled. In such a case, it 
Is stated in the section "notwithstanding the deli¬ 


very of the goods to a buyer, or to a carrier or 
ouier oauce lor uie purpose of transmission to the 
ou^er, me property in uie goods uoes not pass to 
the ouyer unui the conditions imposed oy the sel¬ 
ler are lUiimed". From the facts slated above It 
n> c*ear uiat until the ouyers uans accepted the 
bin or exenange, tne bill oi lading wnicn was taken 
in the name of Lie seder but endorsed in blank 
wotna not be delivered by the Eastern Bank Limit¬ 
ed, Lonuon to the buyer’s Bank who acted on be- 
haii oi uie buyer. 1 he condition therelore to be 
luiinied so as to entitle the buyer to ootain the 
property in the goods and to obtain their delivery 
is to pay the purchase price at nonaon and take 
deuvery ox uie bid of lading, the document of 
tihe to the goods. This is the ordinary mercantile 
usage by which where a sener and buyer are in 
distant countries, the seller’s and buyer’s rights are 
secured. On the one side the seder wornd be an¬ 
xious not to part with the property in the goods 
to a foreign merchant whose financial status is not 
known to the seder, on the other hand the buyer 
would not be wdiing to part witn his money until 
he secures his title to the goods. Both the parties 
thereiore are brought together at the crucial point 
of time, namely, the delivery on the one hand 
of the title deeds to the goods, that is, the bill of 
lading and the payment of the money by the buyer 
at the same time. Of course, in ail these stages 
both the buyer and the seder are represented by 
their agents and also by their banks. The problem 
therefore viewed from the plain language of the 
provisions of the Sale of Goods Act seems to be 
of easy solution. The provisions of the Indian 
Sale of Goods Act, are modelled on the English 
Sale of Goods Act which in its turn embodies in 
a crystallised form the well established principles 
of law relating to the sale of goods, and in parti¬ 
cular the point of time at which the property in 
the goods passes from the seller to the buyer. 

(6) It is however, argued by Mr. Rama Rao 
Salieb that the payment of 80 per cent or 90 per 
cent of the provisional invoice price by the Eastern 
Bank Limited, Madras to the seller is really the 
realisation of part of the purchase price and a 
payment on account by the Eastern Bank Ltd. 
Madras. We think that this contention proceeds 
on a misapprehension of the relationship between 
the Eastern Bank Ltd., Madras, and the seller. 
The Eastern Bank Ltd. Madras is only an exchange 
bank, a bank which negotiated the bill of exchange 
as provided in the contract itself and also as in¬ 
timated by the letter of the Eastern Bank to the 
sellers. Their position, therefore, was merely that 
of intermediate financiers who, on the security of 
the documents of title to the goods which have 
been handed over to them and the bill of exchange 
under which they are the payees, agreed to advance 
90 per cent or 80 per cent of the provisional in¬ 
voice price to the sellers. Of course, these devices 
are intended to prevent the seller’s money being 
locked up for a long time and make it unavail¬ 
able for purposes of trade. It is a well known 
method of securing money for purposes of further, 
trade. It is nothing more than a mere loan to 
the sellers on security of the goods. It Is not pay¬ 
ment of the purchase price as at that moment 
of time the property in the goods did not pass and 
the Eastern Bank Ltd. were not acting in any sense 
of the term as agents of the buyers. The letter 
of credit was given by the buyer’s bank and that 
fact was intimated through the Eastern Bank 
Limited, Madras to the sellers. The Eastern Bank 
throughout acted as bankers acting on behalf of 
the sellers and they had nothing to do with the 
buyers. 

(7) A further contention that was argued on 
behalf of the department is that the conditions 
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imposed under the contract namely, provision for 
payment and assay are indicative of the intention 
of the parties that the property in the goods had 
already passed and that they were merely condi¬ 
tions subsequent. We do not think that this 
correctly states the position. After the goods were 
delivered to the buyers when the bill of exchange 
was accepted under the terms of the contract the 
buyers had the right to have the goods weighed and 
assayed in order to find out whether the specifica- 
. tion in the contract of the percentage of chromite 
-*in the ore is satisfied or not, and if they were not 
so satisfied it was open to them to make the neces¬ 
sary adjustments in the price. The price was 
finally determined after weighment and assay and 
when that was finalised the amounts mentioned 
in the provisional invoice is revised and the price 
of the goods is finally fixed, it is after that 
that the balance of the purchase price deducting 
the amount payable under the term of the con¬ 
tract, namely. 9'J per cent in the case of European 
contracts and 8y per cent, in the case of American 
contracts was realised. The conditions, therefore 
are not conditions which would indicate that al¬ 
ready the property in the goods had passed at 
an earlier point of time earlier even to the accept¬ 
ance of the bill of exchange and that subsequent¬ 
ly if there was a breach of those conditions there 
was a defeasance of the title in the goods which 
was vested in the buyers, it is really unnecessary 
in view of the clear language of the Sale of Goods 
Act to refer to the decisions on the point but 
the position was examined and clearly defined in 
two decisions, one of the Privy Council and the 
other of the House of Lords. The decision of the 
Pnvy Council is in •THE PRINZ ADALBERT’. 
(1917) AC 586. In that case Lord Sumner points 
out at page 589 the legal effect of transactions of 
1 sale of a similar nature and the point of time at 
which the sales takes place. The learned Lord 
observed: 

"By general mercantile understanding, which has 
the force of law where transactions originate, 
like the present, in time of peace without pros¬ 
pect of war, the delivery of an indorsed bill of 
lading, made out to the shipper’s order while the 
goods are afloat, is equivalent to the delivery of 
the goods themselves, and is effectual to transfer 
ownership if made with that intention. The bill 
of lading is the symbol of the goods. Apart from 
specific formalities or similar prescriptions of 
Municipal Law, which are not now material, 
such intention is a question of fact. The usual 
course of dealing in the export of merchandise 
m , interest of parties concerned in it 

nf pvi/pn, h f ne ,u eSSary , lnference in the absence 
?f,* vi 2? nc « £ 1116 contrary, when a shipper 
takes his draft, not as yet accepted, but accom¬ 
panied by a biU of lading endowed inthiswS 

Ml? th ^ lth * a banker * he makes him- 

liable on toe instrument as drawer, and he 

further makes the goods, which the bill of lading 

represents, security for its payment. If, in turn! 

Hm n r ?“ ln S banker surrenders the 

5nL° f i adlr ] g f t0 me a . cceptor a 8 a ‘nst his accept- 
i 1 ’Inference if that he is satisfied to 
Raft^ith his security in consideration of getting 
P art y's liability on toe bill, and that 
in so doing he acts with the permission and by 
of the shipper and drawer. Pos¬ 
session of the indorsed bill of lading enables the 
acceptor to get possession of toe fo£s on the 
“toe Shipper, being then owner 
«S? B ? ds ’ 1 authorizes and directs toe banker 
it k h *° m k e ls himself liable and whose interest 
toe hJ? ‘continue to hold the bill of lading dll 
^ accepted, to surrender the bill of lad¬ 
ing against acceptance of the draft, it is natural 


to inler 'that he intends to transfer the owner¬ 
ship when this is done, but intends aiso to re¬ 
main the owner until this has been done'. Par¬ 
ticular arrangements made between shipper and 
consignee may modify or rebut these mierences, 
but in the absence of evidence to the contrary, 
and apart from rules which arise omy out of a 
state of war existing or imminent at the begin¬ 
ning of the transaction the general law inters 
under these circumstances that the ownership 
in the goods is transferred when the draft drawn 
against them is accepted.” (Italics (here words in 
single quotations) are mine) 

(8) It is therefore obvious from this passage that 
until the bill of exchange is accepted, the bill of 
lading is to be retained. The obvious intention is 
that the seller intends to retain the ownership in 
Uie goods till the condition namely the acceptance 
of the bill of exchange is fulfilled by the buyer or 
the banker of the buyer. The question was recent¬ 
ly examined by Lord Wright in 'Ross T. Smith k 
Co v. T.D. Bailey, Son k Co.’, (1940) 3 All ER 60 
where also the law is stated in similar terms, 
though the contract in that case was a C. I. P. con¬ 
tract. The learned Lord examined the correspond¬ 
ing provisions of the English Sale of Goods Act in 
the course of the judgment, and the principles 
therein laid down as applicable even to the present 
case. At page 65 the learned Lord states in his 
speech: 

"I think, with respect, that the Court of appeal, 
presumably because they had not the bills of lading: 
before them, have by inadvertence fallen into an 
error, which, if not explicitly and fully controvert¬ 
ed by this House, might be taken to lay down 
a general principle, and so have serious conse¬ 
quences in unsettling the course of business 
generally in C.I.F. contract. The notice of ap¬ 
propriation under an ordinary C. I. P. contract is 
not intended to pass, and does not pass, the pro¬ 
perty. Whereas here, the sale is of unascertain¬ 
ed goods by description there are, at that stage, 
no goods to which the contract can attach. The 
seller is free to appropriate to the contract am- 
goods which answer the contract description. 
This he does by the notice of appropriation which 
specifies and defines the goods to which the con¬ 
tract attaches. These thereupon he is bound to 
deliver and the buyer is bound to accept subject 
to the terras of the contract. That, however does 
not involve the passing of the property. * The- 

property cannot pass under a contract of sale untir 
the goods are ascertained (the Sale of Goods Act. 
1893, S. 16), but, once they are ascertained, the- 
property passes at the time when the parties 
intended it shall (Sec. 17(1).). As the parties 
seldom express any such intention, or perhaps 

0x0 intention will generally be 
of inference from the terms of the con¬ 
tract, the conduct of the parties, and the cir¬ 
cumstances of the case.” 

J c 9) S ‘ l 8 of toe En elish Sales of Goods Act 
was quoted and at page 66 while referring to the 

a PP r °P ria tion must be un¬ 
conditional this is what the learned Lord says: 

^? waver » Court, I venture to think should 

in suh!r e fn S p garded word “unconditionally* 

sLe of a?m P °?^ ing to S * 23 of Indiak 
aTumkSv 5 Act • 1 do not construe sub-r. (n 
as limited to a case where there is an exnre^ 

tfonaL^or 'on the^th* a P pr °P riat,on b unconS 

srta o“ z iSStSs^ g as 

Uonal, though toe words contained Is the notice 
of appropriation namely, ‘under toe usual reserves 
as per contract’ - would, I think. neceSSuJ 
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import that the contract conditions were to be 
home in mind. In this case, the facts known 
to noth parties wouid import that the appropria¬ 
tion was conditional. The bins of lading were 
-heid by the appellants. The contract provided 
for cash or (at sellers’ option) an acceptance of 
Seilers’ draft against documents. That condi¬ 
tion ior tlie transfer of the documents had not 
been fulfilled. The bills of lading were the sym¬ 
bol 01 the goods, and the appellants by retaining 
them, retained, as against the respondents title 
and control over the goods. All the respondents 
had at that stage was a contractual right to ob¬ 
tain control, and thereby become owners upon 
tuning up the documents.” 

Later on the provisions of S. 19 (corresponding to 
S. 25 of the Indian Sale of Goods Act) were also 
referred to. The principles applicable for ascertain¬ 
ing the intention of the parties are enunciated at 
page 67: 

“In particular, the provision already referred to 
for cash against shipping documents clearly con¬ 
templated tnat the sellers (the appellants) were 
to retain the documents, including the bills of 
lading, until the condition of payment was ful¬ 
filled. It is true that, by the bills of lading, the 
goods were not in terms made deliverable to the 
sener or his agent, but for all purposes of the 
contract, the position was the same as soon as 
the bills of lading (which were to the shipper’s 
order) were indorsed in blank and transferred 
to the appellants. When that happened, the ap¬ 
pellants had title in and control over the goods. 
They could deal with the goods as they liked, 
even though to deal with them contrary to the 
notice of appropriation would ’prima facie’ be a 
breach of the contract. No property passed to 
the respondent until the conditions stipulated 
in the bills of lading for the transfer of the pro¬ 
perty were fulfilled.” 

(10) It is therefore obvious that the property in 
the goods did not pass at any place in British 
India and passed only in London where the bills 
of exchange were accepted and the delivery of the 
bills of lading were obtained from the Eastern 
Bank Ltd., London. It follows therefore that the 
profits arose outside British India in London and 
the answer to the first question referred to us 
must be in the affirmative and against the Income- 
tax Commissioner. 

(11) The next question for consideration is 

whether it can be said that the profits were re¬ 
ceived in British India, as 80 per cent and 90 per 
cent of the provisional invoice price were paid by 
the Eastern Bank Ltd., Madras, in the circum¬ 
stances already set forth. The attempt of the de¬ 
partment Is to tax the assessee on the ground 
that even if the profits arose outside British India 
they w'ere at least received in British India 
and therefore he is liable to pay tax. The con¬ 
tention strongly pressed before us by Mr. Rama 
Rao Saheb. the learned Advocate for the Income- 
tax Commissioner is that the amount paid to the 
Eastern Bank Ltd. Madras as advance is really 
receipt of part of the purchase price at Madras in 
British India and therefore it is that the assessee 
is liable to pay tax on the income. Here again one 
should not overlook the position that arises on 
the facts of the case. In the first place it must 
be remembered that at the time the Eastern Bank 
Ltd., Madras, paid this money it was not paid as 
part of the ourchasr No doubt there was 

the confirm* a letter of cre-Hi by the buyer’s bank 
on the strength ot which i w*3 that the Eastern 
Bank Ltd., London. Intimated to the sellers through 
their branch at Madras that such a letter of credit 


was given on behalf of the buyer. But that was 
only to assure the seller that he should despatch 
the goods. The transaction between the Eastern 
BanK Ltd’, Madras, and the sellers regarding the 
payment of the 60 per cent or 90 per cent of the 
invoice price was based soiely upon the letter 
which the Eastern Bank Ltd., Madras, passed on 
to the sellers, oilenng to act as a negotiating bank 
& to accommodate the sellers if necessary as against 
the documents by advancing the amount of 60 per 
cent or 90 per cent of the provisional invoice price* 
That in our opinion was advanced on the strength 
and on the security of the documents of title which 
have been handed over to the Eastern Bank LUL, 
along with the bill of exchange for negotiation. 
Under the bill of exchange it must be remember¬ 
ed tlie payee was the Eastern Bank, London, which 
is their own head office of the Madras Branch. The 
sale was not completed and under the terms of 
the contract the buyer was not bound to pay the 
price at that moment. The payment therefore 
must be treated merely as a loan and it has no 
other legal effect. At the other end when the sale 
was completed the price was paid by the buyer’s 
bank to the Eastern Bank Limited, London. The 
price, therefore, was received on behalf of the sel¬ 
lers by the Eastern Bank Limited, London. There¬ 
after the Eastern Bank Ltd., London, adjusted 
from and out of the sale price the amount which 
has already been advanced by their branch at 
Madras to the sellers and the balance alone was 
paid to the sellers. The first receipt therefore of 
the price was by the Eastern Bank, London, on 
behalf of the sellers. Thereafter they made the 
necessary disbursements from and out of the 
receipts which they made from the buyer’s bank. 
The receipt of the sale price out of which profits 
must have accrued was undoubtedly In London. It 1 
cannot be said that the adjustment of the loan 
amount from and out of the sale price received by 
the Eastern Bank Ltd., London, is either a remit¬ 
tance or a receipt of the sale price, in Madras by 
the sellers. The argument is that when the sale 
is completed the amount received at Madras from 
the Eastern Bank Limited as advance was convert¬ 
ed retrospectively into sale price and therefore it 
operated as receipt of the profits. We are unable 
to accept this contention. 

(12) The effect of the adjustment was only to 
lessen the liability of the assessee in British India 
to the Eastern Bank Limited, Madras. That can¬ 
not be treated as a receipt of the profits in Britisn 
India. As has been pointed out by Kania, J., as 
the officiating Chief Justice as he then was in 
’Sarupchand Hukumchand, In re’, (1945) 13 ITR 
245 (Bom) a mere lessening of liability in Britisn 
India is not a receipt. To constitute a receipt 
there must be a receipt of the amount or & t.least 
by appropriate book entries of an asset which ca 
be pointed out as resulting from the receipt (vjae 
at page 260, and observations of Chagla, J., at w 
262). As pointed out in the Gresham Case Q 
sham Life Assurance Society v. Bishop, (1 p 02 > 

287 ’’the income may be received in specie or 
any form known to the commercial world for w 
transmission of money from one country or 
to another”; and that is the test which was adopt¬ 
ed in ‘Commr. of Income-tax Bombay v. Ahm<tfa- 
bad Advance Mills Ltd’. ILR (1938) Bom 171 and 
also in ’Commr. of Income-tax Bombay '. New 
India Assurance Co. Ltd 1 . ILR <19381 Bom 803 and 
also in -Commr. of Income-tax, Madras v. Muham 
mad Ismail-. ILR (1940) Mad 618MSB) Lord Un* 
ley in ‘Gresham Life Assurance Society v. Bisnop, 

(1902) AC 287, stated: waVS 

“A sum of money may be received in more wm* 
than one, for example, by the transfer otjJg* 
or a negotiable Instrument or other documen 
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which represents and produces coin, and it treat¬ 
ed as such by business men.’* 

If however there is no receipt of the money in 
the manner and in the mode known to business 
men it cannot be said that there is a receipt of 
the money. The mere fact that the liability to 
the Eastern Bank Limited was adjusted in London 
cannot be treated as a receipt in British India. 
We think it is really unnecessary to advert to this 
aspect as in the present case the person who paid 
the purchase price and the person who received the 
purchase money are two different persons. The 
sale price was realised in London by the buyers 
Bank paying it to the Eastern Bank Ltd., who was 
acting on behalf of the seUers. That was the first 
receipt. It cannot be said that by subsequent ad¬ 
justment towards the debt there was further re¬ 
ceipt of the sale price by the sellers so as to 
attract the provisions of the Income-tax Act. The 
situation probably might have been different and 
it is unnecessary to go into that if the person who 
paid and received the sale price in the first in¬ 
stance happens to be one and the same person. 
That is not the case here. It is clearly a case 
where a receipt of the sale proceeds was in Lon¬ 
don exclusively and the subsequent adjustments 
made by the Eastern Bank would not at all affect 
the legal position and would not make the adjust¬ 
ment a further receipt in British India. We there¬ 
fore think that the question referred to us must 
also be answered in the affirmative, and against 
the Commissioner of Income-tax. As the assessee 
has succeeded, he is entitled to costs which we 
would fix at Rs. 250. 

C.R.K./R.G.D. Reference answered accordingly. 


* A. I. R. (39) 1952 Madras 203 (C N. 98 ] 

RAJAMANNAR, C.J. AND VENKATARAMA' 

AlYAR, J. 

Rajah Sri Ravu Sweta, Chelapathi Ramakrishna 
Ranga Rao Bahadur, Rajah of Bobbili, Petitioner v. 
The State of Madras, represented by the Collector 
of Visakhapatnam, Respondent. 

Oivil Misc. Petns. Nos. 894 and 895 of 1951, D/- 
14-9-1951. 

t Madras Estates Land (Reduction of Rent), Act 
(XXX (30) of 1947) — Provisions reducing rent and 
giving power to Government to collect same do not 
involve acquisition of land and do not contravene 
S . 299 (2) Govt, of India Act, 1935 and Art. 31 (2), 
Constitution of India — Act was within competence 
of Provincial Legislature and was covered by Entry 
21 of List II Sch. VII Govt, of India Act — Act is 
not inconsistent with Arts. 19 (1), (f), 19 (5) or 
14 of the Constitution — Madras Amending Act VII 
(7) of 1951 is also not void — (Govt, of India Act 
(1935), S. 299 (2), Sch. VII, List II, Entries 9 and 
21) — Constitution of India, Arts. 13, 14, 19 (J) 
</), 19 (5) and 31 (2)) — (Madras Estates Land 
(Reduction of Rent) Amendment Act (VII (7) of 
1951.)) 

When one speaks of acquiring the property of 
another, there are two ideas, namely, the idea of 
1 one gaining something which the other is de¬ 
prived of. There is a divesting and a vesting of 
property or any interest in property, whether 
tangible or intangible. Hence though every in - 
stance of acquisition of property would be an 
instance of taking of property , the converse is not 
true. Every instance of taking as understood by 
mter American decisions to mean substantial inter¬ 
ference with with private property, which destroys 
or lessens its use and value or by which the 
owner's right to use or enjoy it, is abridged or 
destroyed in any substantial degree, would not 
amount to acquisition within the meaning of that 
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term in S. 299 of Govt, of India Act or Art. 31 (2) 
of the Constitution of India. Even giving the 
word ‘ property " or “land" the widest connotation , 
there should oe an element of transference before 
it can oe said that there is an acquisition of any 
interest in Land or in properly. The Madras 
Estates Land (Reduction of Kent), Act (XXX ( 30 ) 
of 1947), provides (a) for the reduction of rents 
and (b) for the collection of the reduced rents by 
the Government. By reducing the rent payable by a 
tenant to a landlord, there cannot oe an acquisi¬ 
tion by the Government of any right or property 
of the landlord, though a reduction of rent wculd 
adversely affect the Landlord by depriving him of a 
part of the benefit which he had been deriving 
from his property. But that element alone would 
not render the legislation confiscatory or erpro- 
prietary, since there is no transference of any 
right of the landlord to the Government, no vest¬ 
ing in the Government of any right of the land¬ 
lord. The provision merely regulates the relation¬ 
ship between the landlord and the tenant. The 
landlord is entitled to collect from his tenant only 
the lawful rent and the Act determines what that 
lawful rent is. AIR (30) 1943 FC 29; AIR (33) 194$ 
PC 127; Rel. on. American, Australian and Indian 
Case Law Ref . 

Similarly the provision relating to the collection 
of rents by the Government does not amount to 
acquisition. There is no vesting of any property 
right in Government simply because under the 
provisions of the Act, the Government alone can 
recover the rents due to the landholder. This 
collection must be deemed to be made only on be¬ 
half of the landholder, because the Government 
does not have any beneficial interest in the amount 
collected, except of course, to pay themselves the 
cost of the collection. 

Thus the Act does not in any particular involve 
an acquisition of land (including by that term 
any interest in land) and the Act therefore 
does not contravene the provisions of S. 299 (2) of 
the Government of India Act, 1935 or did not be¬ 
come void on the coming of the Constitution 
under Art. 13 of the Constitution as being incon¬ 
sistent with the fundamental rights guaranteed 
under Art. 31 (2). (Paras 14, 17, 18, 19, 30 and 42) 

Since there is no acquisition by the Government 
it cannot be said that the legislature has adopted 
a device to escape from the provisions of Art. 31 (2), 
by calling the same Act by a different name. 
There is therefore no attempt by the legislature 
in trying to do indirectly what it cannot do 
directly. AIR (26) 1939 P C 53, Ref. (Paras 37, 60) 

Since the Act does not involve any acquisition 
of land, Entry 9. List 11 Sch. VII of Govt, of India 
Act, has no application. But the provisions re¬ 
lating to reduction of rent would fall under Entry 
No.' 21 of the List. This would come under re¬ 
lationship of landlord and tenant . The ivords 

"landlord and tenant ” in Entry No. 21 are used 
in their widest sense and so long as the ryot is 
under <zn obligation to pay rent either in cash or 
in kind to the landholder and so long as the estate 
stands registered in the name of the landholder, it 
is not inappropriate to describe relationship be- 
}^e landholder and the rayot in an estate 
as that between landlord and tenant. (Para 20) 

The expression “the collection of rents“ should 
not be confined to the collection of rents by the 
landlord alone. it can as well cover collection 
by agents on behalf of the landlord, and the 
Government under Section 3 (4) of the Mad . EsL 
Land (Reduction of Rent) Act is no more 
than a statutory agent. The Act even in so far 
as it provides for the compulsory collection of 
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rents by the Government is covered by Entry 
No. 21 of the Provincial List and therefore the 
Provincial Legislature was competent to enact it. 
AIR (37) 1950 Pat 392 (FB), Distinguished. 

(Paras 23. 55. 63) 
('Obiter: Even if the provisions regarding the 
collection of rent ( S. 3 (4t), arc held invalid jor 
any reason, remaining provisions relating to the 
reduction of rent can stand by themselves . 1947 A C 
503, App.ied.) (Paras 24, 61) 

The Act or any of its provisions dees not affect 
materially the right of the landholders to “hold” 
property .. The proper meaning of the word "hold” 
is to “enjoy.” Enjoyment of property consists in 
actual occupation and possession of it and Kill also 
comprise the perception of the rents and projits 
from it. The landholder will be entitled omy to 
collect such rent as is laicful and in the exercise 
of the admitted right conferred on the Provincial 
Legislature to regulate the relation between land- 
lord and tenant, an enactment could declare what 
that lawful rent is or provide for its determination. 
It is not as if there is an invoilable and absolute 
right in the landholder to collect any particular 
rent. It may be a matter of contract or of usage, 
but the legislature could always provide for the as¬ 
certainment of a fair and proper rent, notwith¬ 
standing any contract or usage. If the object of 
the legislation is to prevent the landholder making 
an excessive use of his right, it would be open to 
the legislature to make such use unlawful. AIR 
( 33) 1951 S C 41. Relied. 

Thus the Act does not substantially affect 
materially the right of the landholders to acquire, 
dispose of or hold the property and is not void on 
the ground of its being inconsistent with Art. 19 (1) 
(/). (Para 25) 

Even assuming that these provisions do restrict 
the exercise of the landholder’s enjoyment of their 
property, the restrictions can be supported as 
reasonable restraints imposed in the interests of a 
large section of the public and therefore saved by 
Art. 19 (5). AIR (38) 1951 S C 118; AIR (37) 1950 
S C 211, Applied. (Paras ?8. 64) 

The Act itself is not void, on the ground that it 
may virtually deprive the landholder of all benefi¬ 
cial enjoyment of his property. Each case must 
depend upon its special facts. The decision of 
the question would ultimately depend upon the 
circumstances of each estate. Rents which may be 
reasonable and just with respect to one estate may 
bo unreasonable and unjust with respect to an¬ 
other. It is necessary therefore before any land¬ 
holder can be given relief that he should allege 
and prove facts which conclusively show that as a 
result of the reduced rates of rent fixed under the 
Act, he has been totally or substantially deprived 
of the net income available to him. American Case 
Law Ref. (Paras 35, 36) 

Collection of rent by the Government is also in 
the interest of the general public since this woula 
avoid the dangers of exaction. There is nothing 
unreasonable in the substantive or procedure pro¬ 
visions of the Act. (Para 29) 

•Quaere*. If the deprivation of property by any 
law did not amount to taking possession or acqui¬ 
sition covered by Art. 31 (2), then will such law 
be valid under Art. 31 (1) and will Art. 19 (1) (f), 
not have any operation in such a case. (Para 30) 
There is nothing in the Madras Act XXX (30) of 
1947 which makes a distinction between one land¬ 
holder and another or one tenant and another on 
the ground that it provides (S. 2 Expl. 1) only for 
reduction of rent and not for enhancement, where 
it is found that the rents were less than the fair 
rent. The Act is only an illustration of the con¬ 
stitutional practice of classification which is 
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reasonable and permissible. The Act is not void 
on the ground that it contravenes Art. 14 . 

(.Paras 31, 66) 

Thus the Madras Act XXX (39) of 1947 was valid 
u'hen it was passed and did not become void after 
the coming into force of the Constitution, it 
follows therefore that the amending Act VII of 
1951 is also not void. . (Paras 3S, 67) 

K. Umamahesuaram, for Alladi Kuppuswami, for 
Petitioner; The Advocate-General, for State Coun¬ 
sel and Govt. Pleader, for Respondent. m 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
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comes alter the Indian Cases.) 
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RAJAMANNAR, C. J.: In this batch of appUM- 
tions filed on behalf of several land-holders jaw 
State a common question arises as to thei vaUdUy 
Madras Act XXX (30) of 1947 & of Madras Act vxi 
(7) of 1951 which amended the former Actin 
tain particulars. Individual appl catlons a^o raise 
other questions, but it was coasidered converge 
to hear and dispose of the main question 
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dealing with other subsidiary questions. Madras 
Act XXX of 1947 received the assent of the Gov¬ 
ernor on the 6th January 1948. It is called the 
Madras Etsates Land (Reduction of Rent) Act, 1947 
The descnptive title runs as follows: 

*‘An act to provide for the reduction of rents 
payable by ryots in estates governed by the Mad¬ 
ras Estate Land Act, 1908, approximately to the 
level of the assessments levied on lands in ryot- 
wari areas in the neighbourhood.” 

^4 The following is the preamble to the Act, 

"Whereas the rents now payable by ryots in 
estates governed by the Madras Estates Land 
Act, 1908, are in many cases substantially higher 
than the assessments levied on lands in ryot- 
wari areas in the neighbourhood; 
and whereas it is expedient to provide for reduc¬ 
tion of such rents approximately to the level 
of tiie ryotwari assessments in the neighbour¬ 
hood”. 

The Act applies to all estates as defined in S. 3, 
CL (2) of the Madras Estates Land Act, 1908. 
These estates include zamindaries and major inams. 
Section 2 of the Act provides for the appointment 
of a Special Officer for the purpose of recommend¬ 
ing fair and equitable rates or rent in the ryoti 
lands in such estate or estates in respect of which 
he is appointed. He has to first determine in res¬ 
pect of each village in an estate the average rate 
of cash rent per acre prevailing at the commence¬ 
ment of the Act for each class of ryoti land in 
that village such as wet, dry and garden. Where 
no cash rents are prevalent in the village in res¬ 
pect of any class of land, the officer has to deter¬ 
mine the average rate of cash rent per acre pre¬ 
vailing for such class of land in the nearest village 
in the estate for which cash rents are prevalent 
for such class of land and in which conditions are 
generally similar to those obtaining in the principal 
village, or where there is no such village in the 
estate in the nearest village in the 
nearest estate in respect of which vil¬ 
lage both the above requirements are satisfied. 
The Special Officer has then to determine the 
average rate of assessment per acre prevailing at 
the commencement of the Act in respect of each 
of the classes of land in the nearest ryotwari area 
in which conditions are generally similar to those 
obtaining in the estate village. He has then to 
compare the average rates of cash rent prevailing 
in the estate village or as determined in the man¬ 
ner aforesaid with the average rates of assessment 
in the nearest ryotwari area and after making due 
allowance for any difference in the conditions pre¬ 
vailing in the two cases determine the extent, if 
any, to which the rates of rent payable for each 
class of ryoti land in the estate village should be 
in his opinion, reduced. He shall then fix the 
rates of rent payable for each such class of land 
after such reduction. Explanation I is important 
as a point was made on its terms, 

4 ‘The Special Officer shall have power only to 
determine that the rents payable for any class 
of ryoti land in the principal village shall be 
i educed; and he shall have no power to deter¬ 
mine that such rents shall be enhanced”. 

Explanation n declares that the extent of reduc¬ 
tion shall also apply where rent in the village is 
paid in cash or op the estimated value of the share 
or the crop and in cases where rent is payable part¬ 
ly 111 kind and partly in cash. When the Special 
Officer has completed his task in any estate, he 
will submit his recommendations to the Provincial 
Government through the Board of Revenue speci¬ 
fying the extent if any to which the rents for each 
class of ryoti land in each village or group of vil¬ 
lages In the estate should be reduced and the rate 


of rent payable for each such class after such re¬ 
auction. me Provincial Government alter consi¬ 
dering the recommendations of the Special 
Oilier and the remarks of the Board 
ot revenue thereon shad by order pub¬ 
lisher in rort St. George Gazette fix the rates of 
rein payab.e in respect of each ciass oi ryoti land 
in ea.n visage in the estate. It is speuiaLy pro- 
yideu, nowever, that where the rate oi rent fixed 
in le^pcwt oi ryoti land oi any ciass exceeds the 
rate o* r<rm payable in respect thereof at the com- 
mencemeiu oi me Act omy the latter rate of rent 
shaii ue payable in respect of such iand. The 
orcer oi the Provincial Government shall take 
effect iro.n the commencement of the fasii year 
136/. S. 3(4) is another important provision which 
figures p.oamieaiiy in the arguments before this 
Court and may be set out in full: 

"Alter *ucn an oruer has ta*en effect in respect 
oi any estate or portion of an estate, the rents 
out* in respect oi ryoti lands in such estate or 
portion with effect from the commencement of 
the iasii year 1357 as well as the rents which 
have fallen or may fall due in respect of such 
lands for any fasii subsequent to fasii 1357 until 
the commencement of the fash year in which 
the estate may be finally taken over by the Pro¬ 
vincial Government shall be recovered by the 
Provincial Government as if such rents were 
arrears of land revenue due to them; and the 
amount so recovered in respect of each fasii, 
after deducting therefrom the cost of such re¬ 
covery as determined in accordance with such 
rules as may be made by the Provincial Govern¬ 
ment in that behalf, and also the peshkush; 
cesses, and other moneys due from the land¬ 
holder to the Provincial Government and con¬ 
stituting a charge on the estate shall be paid to 
the land-holder”. 

Once an order is published under S. 3(2) in res¬ 
pect of any estate or portion thereof, a ryot is 
not bound to pay rent for any ryoti land held by 
him at a rate exceeding that fixed by the order, 
notwithstanding anything contained in the Mad- 
ras Estates Land Act, 1908. Ss. 5 and 6 deal spe¬ 
cifically with the estates endowed for religious, 
educational and charitable institutions. Section 7 
confers power on the Provincial Government to 
make ruies to carry out the purpose of the Act. 
Section 8 declares that the validity of the follow¬ 
ing orders and proceedings shall not be liable to 
be questioned in any Court of law. 

"(i) any order made under S. 3 Sub-s (2) 

(ii) any recovery of rent effected by the Provin¬ 
cial Government under S. 3, Sub-s. (4) or 
any payment made by them to the land-holder 
under the same sub-section; 

(iii) any determination of net income or average 
net income made under S. 5 Sub-s. (2) ” 

The Amending Act (No. VH of 1951) received the 
assent of the President on the 17th April 1951. 

ant U0 Bv S *2 thl mw ACt a IT the most toPort- 
hTthii 2 f« following words were added both 
in the long title and in the second paragraph of 

¥ P* e , e “ and for the collection of 
such rents exclusively by the State Government.” 

3 amended S ‘ 3 of to e original Act as fol- 

^ e words ' 4finall y token 
the * ¥*** Government*, the words 
brackets and figure 'and any interest payable 
on such rents under Sub-s. (6)* and after the 

• ^ or |f , SU( to rents’, the words ‘and 
interest shall be inserted; 

(ii) to- the same sub-section, the following ex- 
planation shall be added, namely; 

"Explanation: The provisions of this sub 
section shall apply to an estate. 
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whether the Madras Estates 
(Ahouuon and Conversion into 
Ryotwari) Act, 19*3, appues to 
it or not *. 

(2) Alter Sub-s. (4) tnree new sub-sections were 
added. Oi tnese sub-sections, Suo-s. (7) is material 
It runs thus: 

“The ianu-no*der shall not be entitled to collect, 
ana the provisions oi Chapters V and VI oi the 
Madras states Land Act, 1903, shall cease to 
app*y to, any rents or interest recoveraoie by 
the State Government unaer Suo-«. 14>". 

Section 4 oi the amending Act provides ior the dis- 
missa* oi ah suits ana proceedings pending at the # 
commencement oi that Act in which ihe lana-hoider 
seeas to establish against the State Government 
his ngnt to couect or to recover irom a ryot the 
rents to wnicn me provisions oi S. 3(4) oi the Act 
shan app.y. There is iinany a provision tS. 4(2) ) 
which enables the Court on the application of 
any person affected by such decree to vacate a 
decree or oraer passed beiore the commencement 
oi the Act which is inconsistent with the provi¬ 
sions oi S. 3, Suo-ss. (4), (5) and (6) oi the Act 
as amended, and alter vacating the decree the 
Court shall pass a iresh decree or order which 
shah be in conformity with the provisions aiore- 

( 3 ) it Is obvious that the amending Act by itself 
can have no piace m the statute boon and cannot 
remain in force if ior any reason it is held that 
the original Act is invalid. There Is one difference 
between the original Act and the amending Act 
and that is that while the former Act was passed 
when the Government of India Act, 1935, was in 
force, the later Act was passed after the coming in¬ 
to force of the Constitution of India. The vali¬ 
dity of the Original Act was impugned by the 
petitioners firstly on the ground that it was void 
even when it was passed, because it contravened 
certain provisions of the Government of India Act, 
1935, and secondly, on the ground that in any event 
after the Constitution came into force, the Act be¬ 
came null and void as being inconsistent with cer¬ 
tain of the articles in Part III of the Constitution. 

(4) The first ground of attack is that the Act 
substantially reduces the rents payable to the land¬ 
holders and also takes away from them the right 
to collect the rents and therefore the Act relates 
to acquisition of land and as the Act does not 
provide for the payment of compensation to the 
land-holders, it is in contravention of S. 299(2) of 
the Government of India Act, 1935, which says: 

“Neither the Federal nor Provincial Legislature 
shall have power to make any law authorising 
the compulsory acquisition for public purposes of 
any land or any commercial or Industrial under¬ 
taking, or any interest in, or In any company- 
owning, any commercial or industrial undertaking, 
unless the law provides for the payment of com¬ 
pensation for the property acquired and either 
fixes the amount of the compensation, or spe¬ 
cifies the principles on which, and the manner 
in which, it Is to be determined”. 

The next ground is that if it be held that the Act 
did not relate to compulsory acquisition,, then, the 
Act did not fall within the legislative competence 
of the Province, as the subject-matter is not cover¬ 
ed by any of the entries in the provincial or con¬ 
current lists. The only entry which could be press¬ 
ed into service, leaving apart entry No. 9 of the 
provincial list, is entry No 21. Even rf this can 
comprise the provisions relating to reduction of 
rents it cannot include within its ambit the provi¬ 
sion which confers on th? Govo.-rjnent Uie ex¬ 
clusive right to collect the rents and deprlve^ 
the landlords of «\4fch right. 


(5) These contentions are based on the Govern¬ 
ment of India Act, 1935. The contentions based on 
the provisions of the Constitution of India are (1) 
that the Act infringes the fundamental nght de¬ 
clared m favour of every citizen in and by Art. 19 
(lMf); 12 ) that the Act contravenes Art. 31(2) of 
the Constitution. 


(6) It was then argued — and this argument was 
the same whether the Government of India Act 
appuea or the Constitution of India — that in case 
it is lound that either of the two main provisions 
of the Act is invalid, namely, either the reduction * 
of rents or the taking over of the right to collect 
rents, then the Act in its entirety should be declared 
•ultra vires’and void; the offending provisions alone 
cannot be discarded and the remaining provisions be 
allowed to stand. 


(7) The Bill which ultimately became law as 
Act XXX of 1947 was first published in the Fort 
St. George Gazette dated 30th September 1947 as 
Bill No. XXIV of 1947. Along with this there were 
two other Bills published, namely, the Madras 
Estates Communal and Forest and Private Lands 
Prohibition of Alienation Bill (subsequently enact¬ 
ed as XIV of 1947 and (2) Madras Estates Repeal of 
Permanent Settlement and Conversion into Ryot- 
wari Bill (No. XXXVn of 1947) which was after¬ 
wards passed as Act XXX of 1948. The statement 
of objects and reasons for Bill No. XXIV of 1947 
(which eventually became Act XXX of 1947) was 
as follows: 

“It is the policy of the Government to replace 
the zamindari by the ryotwari system at the 
earliest possible date. It will however take some 
time to pass the requisite legislation on the sub¬ 
ject and to bring it into force in all the estates 
in this province. 

2. The agrarian situation in estates, especially in ^ 
the Circars, is worsening day by day and there is 
a growing agitation for the reduction of the high 
rents which prevail now. The Government con¬ 
sider that some immediate relief should be given 
to ryots and the object of this Bill is to provide 
for the reduction of rents in estates roughly to 
the level of the assessment prevailing in the 
neighbouring ryotwari areas. After the assess¬ 
ment has been finally fixed, the rights 'inter se’ 
of land-holders and ryots in respect of the in¬ 
tervening period commencing with the current 
fasli will be suitably adjusted.” 

It will be seen that eventually there were changes 
in the enactments as actually passed from the 
original provisions. Whereas Bill No. XXXVII 
contemplated an Act which applied to all estates 
to which the Bill No. XXIV of 1947 applied, actual¬ 
ly when the Act came to be passed, there was an 
important difference. Act XXVI of 1948 was not 
made applicable to Inams falling within S. 3(d) 
of the Madras Estates Land Act. 

(8) We shall now take up the several conten¬ 
tions on behalf of the petitioners. Mr. Umamahes- 
waram who appeared on behalf of some of the 
land-holders put forward his case as regards S. 299 
(2) of the Government of India Act, 1935 on an 
alternative basis. He first contended that the re- 
duction of rents and the taking over of the nght 
of collection by the Government both amountea 
to compulsory acquisition, and in the alternative 
that in any event the latter at least amounted to 
such acquisition. Learned counsel relied on deci¬ 
sions of the Supreme Court of the United States 
and several other decisions of other Courts lnclua- 
ing the Supreme Court of India. In 'PennsylvanJ 
Coal Co. v. Mehon 1 , 260 U S 393: 67 Law Ed. 322. 
it was held that a statute prohibiting the muspe 
of coal under private dwellings or streets of ciues 
in places where the right to mine such coal is re- 
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fieired in the grant is unconstitutional as taking 
property without due process of law. This case is 
not of much assistance, because it was admitted 
that the statute did destroy previously existing rights 
of property and contract. The only question was 
whether the police power could be stretched so far 
as to Justify the legislation. The Supreme Court 
held that it couid not be. Mr. Justice Holmes de¬ 
livered the opinion of the Court and he summed up 
the true position thus: 

-^Government couid hardly go on if, to some ex¬ 
tent, values incident to property could not be 
dimmisneu without paying lor every sucn change 
in tne general law. As long recognized, some 
values are enjoyed under an implied limitation 
and must yield to the police power. But ob¬ 
viously the implied limitation must have its 
limits or the contract and due process clauses are 
gone. One fact for consideration in determining 
such limits is the extent of the dimunition. When 
it readies a certain magnitude, in most li not in 
all cases there must be an exercise of emin¬ 
ent domain and compensation to sustain the act. 
So the question depends upon the particular facts. 
The greatest weaght is given to the judgment of 
the legislature, but it always is open to interest¬ 
ed parties to contend that the legislature has 
gone beyond its constitutional power". 

The general rule was that "while property may be 
regulated to a certain extent, if the regulation goes 
too far, it will be recognised as a taking". The 
following observations have been oft repeated in 
America and have been quoted by our own Supreme 
Court, 

"We are in danger of forgetting that a strong 
public desire to improve the public condition is 
not enough to warrant achieving the desire by 
i a shorter cut than the constitutional way of pay¬ 
ing for the change". 

Ultimately, however, the question was one of degree 
and could not be disposed of by general proposi¬ 
tions. Mr. Justice Brandeds dissented. He pointed 
out that every restriction upon the use of property 
imposed in the exercise of police power deprives 
the owner of some right and is in that sense an 
abridgment by the State of rights in property 
without making compensation. Of course, the res¬ 
triction could be lawfully imposed only when its 
purpose was to protect the public interests. But 
the purpose of the restriction, he observed "does 
not cease to be public because incidentally some 
private persons may thereby receive gra- 
tutiously valuable special benefits". Deal¬ 
ing with the point emphasised by Mr. 
Justice Holmes that the main consideration for 
determining whether the limits of the police power 
had been exceeded was the extent of the resulting 
diminution in value, the learned Judge laid stress 
on the fact that values are relative. On the facts 
of the case before him, he was of the opinion that 
it had not been proved that there was an un¬ 
reasonable exercise of the police power. In ‘United 
States v. Causby\ 328 US 256: 90 Law Ed 1206, the 
facts were peculiar and as follows. The plaintiff 
in the case owned a dwelling house with a compound 
“and outhouses which were used for raising chickens 
near an airport. The end of one of the airport’s 
runaways was very near the plaintiff’s bam and 
house. Various aircrafts of the United States used 
to fly over the plaintiff's property at a height be¬ 
low the prescribed minimum and interfered with 
the normal use of the plaintiff’s chicken farm. 
There was also a great inconvenience to the plain¬ 
tiff as the plaintiff and members of his family were 
frequently deprived of their sleep and the family 
became nervous and frightened. On the basis of 
facts, it was found that the plaintiff’s pro- 
PWty had depreciated in value. The question was 


whether there was such a taking of the plaintiff’s 
property as to give him a constitutional right to 
compensation. It was held by the Supreme Court 
of the United States that there was. It was held 
that the damage to the property of the plaintiff 
in the case was not incidental and consequential 
from a legalised nuisance and therefore there 
would be a taking of an easement of flight. Here 
again the question was one of fact, because the 
normal inconveniences which the flight of aircraft 
may cause will not be compensable, but if the flights 
were so low and frequent as to have a direct and 
immediate interference with the enjoyment and 
use of private land, then there would be a taking. 

(9) Besides citing these two cases, learned counsel 

for the petitioners also cited certain passages from 
text-noons. In Corwins *ihe <*ud 

what it means to day", the author sets out when 
property can be deemed to be taken. At page 174 
he says, 

"Property is ‘taken’, generally speaking, only when 
title to it is translerred to the Government or 
the Government takes over or assumes to con¬ 
trol its valuable uses, or when, in the case of 
land, it commits a deliberate and protracted 
trespass, as by the repeated and persistent dis¬ 
charge of heavy guns across the grounds of a 
summer resort, with the natural result of frigh¬ 
tening off the public; or the frequent flight at 
low altitudes of Army and Navy pianes over a 
commercial chicken farm, with the natural result 
of destroying the value of the property for that 
use". 

Willis in his Constitutional law after referring to 
the divergence of opinion as to what will amount 
to a taking of private property lor a public use 
says that a newer view point on the subject is not 
to take a too narrow and mechanical view as to 
what amounts to "taking". "Ownership relates to. 
rignts, powers, privileges, and immunities concern¬ 
ing either land or chattels". Whenever any of these 
incidents of ownership are taken or destroyed,, 
there would be taking of property according to the 
broader view point. The broader rule is thus stated. 

"there is a taking whenever any incident of pro¬ 
perty whether a right, power, privilege, or im¬ 
munity of ownership, is taken from the owner.” 

(10) Learned counsel relied upon the observa¬ 
tions made in the ’Sholapur Mills case’, ’Charanjit- 
lal v. Union of India’, 1951 SCJ 29 that acquisi¬ 
tion of property need not mean necessarily an ac¬ 
quisition of the totality of interests of the owner 
in that property. Mukherjee J. though he dis¬ 
cussed the question, did not think it necessary to 
decide whether the word "property” as used in 
Art. 31(2) of the Constitution (corresponding to 
S. 299(2) of the Government of India Act, 1935) 
connotes the entire property; that is to say, the 
totality of the rights which the ownership of the 
object connotes. But His Lordship was evidently 
not inclined to accept the broad contention of the 
learned Attorney General that so long as the owner 
is not deprived of all the rights in and to the 
property, and some rights, however insignificant 
they might be still remain in the owner, there can¬ 
not be any dispossession as contemplated by that 
article. The test would be as to "whether the 
owner has been dispossessed substantially from 
the rights held by him or the loss is only with re¬ 
gard to some minor ingredients of the proprie¬ 
tary right”. Das J. was more pronounced in his 
opinion. He said, 

"In my Judgment the question whether the Ordin¬ 
ance or the Act has deprived the share-holder of 
his ‘property’ must depend, for its answer, on 
whether It has taken away the substantial bulk 
of the rights constituting his property*, in other 
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words, if the rights taken away by the Ordinance 
or Lhe Act are such as wouid renaer uie rights 
ieit untouched illusory and practically vaiueiess, 
then mere can be no question that in effect and 
suostance the property* of the shareholder has 
been ta^en away by tiie Ordinance ol the Act. ’ 
But their Lordships referred to a well known pas¬ 
sage nom the judgment ol Rich J. in the 'Minister 
ot &ta;e lor the Army v. Dalziei*, (1944) 68 CLR 
261 , wmch runs thus, 

‘Property, in relation to lands, is a bundle ol 
rights exercisable with respect to the land. The 
tenant oi an unencumbered estate in lee simple 
m possession has the largest possible bundle. But 
there is nothing in the piacituin to suggest that 
the legislature was intended to be at liberty to 
free itself from the restrictive provisions ol the 
piacitum by taking care to seize something short 
ol the whole bundle owned by the person whom 
it was expropriating”. 

(11) The judgment ol the High Court of Austra¬ 
lia in 'McClintock v. The Commonwealth*. 75 C L R 
1 was also relied by the learned counsel lor the 
petitioners. In that case growers ol pineapples 
were directed by orders made under the National 
Security (General Regulations) to deliver a pres¬ 
cribed per centage of their pineapples to a specifi¬ 
ed representative committee as agent lor a depart¬ 
ment of the Commonwealth. Payment for pine¬ 
apples so delivered was to be made at rates fixed 
from time to time by another committee. This 
provision was impugned on the ground that there 
was acquisition, of property without proriding just 
terms for such acquisition. The action 
was dismissed by the Supreme Court of 
Queensland on the ground that although 
the order was invalid because they did 
not provide just terms, the plaintiff had delivered 
his pineapples voluntarily and therefore was not 
entitled either to compensation or damages. We 
are not concerned with the decision in this case 
which has no direct bearing on the questions which 
fall to be decided in this, but Mr. Umamaheswaram 
relied on the following passage in the judgment 
of Starke J.: 

"The effect of Order No. land the direction given 
under it is to require the grower to pick and 
deliver his pineapples as directed and fixes the 
price which is to be paid therefor. It certainly 
regulates the distribution and sale of the pine¬ 
apples and controls the prices at which they may 
be sold. In operation it compels a grower to de¬ 
liver his pineapples to canners at a fixed price. 
Such a transaction is a forced sale and results 
in the acquisition of property by some manner. 
And, therefore, the legislation, regulation and 
order must be founded on the constitutional 
power to make laws with respect to the acquisi¬ 
tion of property.” 

(12) In my opinion much assistance cannot be 
derived from the American cases cited to us and 
similar cases not cited. The Fifth Amendment to 
the American Constitution declared inter alia that 
no person shall be deprived of life, liberty or pro¬ 
perty without due process of law and that private 
property shall not be taken for public use without 
just compensation. Due process of law as a matter 
of substance has not been understood and inter¬ 
preted as forbidding all social control. It protects 
personal liberty including property rights against 
social control, unless such social control is in th? 
constitutional exercise of either the police power 
or the power of taxation or the power of eminent 
domain. Police power is the power vested in the 
legislature of the State to make reasonable laws 
for the good and welfare of the people and design¬ 
ed to promote public convenience and general pros¬ 
perity as well as to make regulations designed to 
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promote public healtn, public policy and public 
salety and to preserve public order. Taxation is 
the legal capacity of a Government to impose 
charges upon persons or their property to raise 
revenue for governmental purposes. Under the due 
process clause, personal liberty is protected against 
taxation only when such taxation is unreasonable 
tin the eyes of the Supreme Court). As a general 
rule, taxation is reasonable when it is lor a public 
purposes. Eminent domain is the legal capacity of 
a sovereign or a governmental agent to take private i 
property for public use upon the payment of just 
compensation. Like police power and taxation, 
eminent domain is "the offspring of political 
necessity". There are times when it is difficult 
to draw a clear line of distinction between the 
exercise of police power and the exercise of the 
power oi eminent domain, though the distinction 
becomes very important on account of the fact 
that in the case of the former no compensation is 
required; whereas in the latter case, compensation 
is required. 

(13) The express limitation contained in the 
Fifth amendment prohibits the "taking” of private 
property lor a public use without just compensa¬ 
tion. Property would obviously comprise not only 
land and buildings but also rights in and to pro¬ 
perty just as water rights, easements etc. As the 
passage cited earlier from Willis indicates, even in 
America there lias been a divergence of opinion 
as to the interpretation of the word "taking". Of 
course where physical property is taken or there 
is a physical occupation of property, there can be 
no doubt, though all the incidents of ownership are 
not taken. It has been held that there is a "tak¬ 
ing" where some incident of ownership is taken, 
but there are also many instances of taking to be 
found in American reports when there is no direct , 
appropriation. In many cases a very extended 
meaning is given to the word "taking”. To give 
an example the installation by railway of a fanning 
system in a tunnel which causes the emission of 
gas and smoke to the injury of the owners located 
near by the railway has been held to amount to 
taking. ‘Pennsylvania Coal v. Mehon’, 260 U S 393: 

67 Law Ed 322 above referred and cited by the 
petitioners is a similar example, while the case in 
•United States v. Causby’, 328 U S 256: 90 Law Ed 
1206 is an extreme instance of the application of 
the broad rule as to when taking occurs within 
the meaning of the Fifth Amendment. 

(14) In my opinion, I do not think we shall be 

justified in importing all these rules into a discus¬ 
sion as to the interpretation of the word "acquisi¬ 
tion" in S. 299 of the Government of India Act, 
1935. In my opinion, though every instance of ac¬ 
quisition of property would be an instance of tak¬ 
ing of property, the converse is not true. Every 
instance of taking as understood by later Ameri¬ 
can decisions would not amount to acquisition with¬ 
in the meaning of that term in S. 299. Even giving 
the word "property” or "land” the widest connota¬ 
tion, I think there should be an element of trans¬ 
ference before it can be said that there is an ac¬ 
quisition of any interest in land or in property. 
Even in America, the earlier view was narrow ana 
a strict conception of "taking” was adopted and it 
was held that it required a physical invasion of tne 
property affected by the appropriation, an actual 
seizure of the premises or a permanent ous < . 9 1 
the owner or such an interference with the rights 
of an owner as to deprive him of control of ms 
property. But later authority abandoned this strict 
construction. Nichols in his "The Law of Eminent 
Domain" (1950 Edition) sums up the later view 
thus: . 'J 

"The modern and prevailing view is that any sub¬ 
stantial interference with private property whicn 
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destroys or lessens its value, or by which the 
owner’s right to its use or enjoyment is in any 
substantial degree abridged or destroyed, is, in 
fact and in law, a ‘taking’ in the constitutional 
sense, to the extent of the damages suffered, even 
though the title and possession of the owner re¬ 
mains undisturbed.’* 

Thus it has been held that a legal restriction upon 
the use of the land will constitute a taking al¬ 
though the title is unaffected and the land is Dilysi- 
.cally untouched, and likewise when the owner’s 
•enjoyment of the land is physically interfered with, 
although his legal rights remain unimpaired. Ni¬ 
chols says the same thing in another place in the 
following term: 

••It is well settled that a taking of property with¬ 
in the meaning of the Constitution may be ac¬ 
complished without formally divesting the owner 
of his title to the property or of any interest 
therein. Any limitation on the free use and en¬ 
joyment of property constitutes a taking of pro¬ 
perty within the meaning of the constitutional 
provision. It is sufficient that the person claim¬ 
ing compensation has some right or privilege in 
the appropriate^ property, which right or pri¬ 
vilege is destroyed, injured or abridged by such 
appropriation.” 

I am clearly of opinion that this extended connota¬ 
tion of the word “taking” cannot be given to the 
term “acquisition” in S. 299. “Acquisition” is the 
nominative of the verb “acquire” which means 
"gain by oneself and for oneself”. When one speaks 
Df acquiring the property of another, there are two 
ideas, namely, the idea of one gaining something 
which the other is deprived of. There is a divest¬ 
ing and a vesting of property or any interest in 
property, whether tangible or intangible. 

(15) The Australian cases do not in any way help 
the petitioners to compel us to adopt the American 
view. The relevant provision in the Australian 
Constitution, namely, S. 51, placitum 31 contains 
the expression “acquisition of property”. The deci¬ 
sion in the ‘Minister of State for the Army v. Dal- 
ziel\ (1944) 68 CLR 261 is quite consistent with 
my construction of the word “acquisition”. In that 
case Dalziel was a weekly tenant of certain vacant 
land upon which he carried on the business 
of a parking station for motor cars. The Minister 
for the Army purporting to act under Regn. 54 of 
the National Security (General) Regulations took 
possession of this land for defence purposes. 
The taking of possession was for an indefinite 
period and it was exclusive. In these circumstances 
it was held that there was an acquisition of pro¬ 
perty. Rich J. in the leading judgment of the 
Court observed: 

“The language used is perfectly general. It says 
the acquisition of property. It is not restricted 
to acquisition by particular methods or of parti¬ 
cular types of interests, or to particular types of 
property. It extends to any acquisition of any 

interest in any property.Not only is a right 

to possession a right of property, but where the 
object of proprietary rights is a tangible thing 
it is the most characteristic and essential of 
those rights.** 

The view which I have been adumberating, name¬ 
ly, that the word “acquisition” in S. 299 of the Gov¬ 
ernment of India Act imports the idea of trans¬ 
ference of rights in property receives support from 
the following observations of Spens C. J. in ‘Kun- 
war Lai Singh v. C. P. & Berar*, (1944) 1 Mad L J 
510 at p. 515 P C: 

"It further seems to us that the word ‘acquisi¬ 
tion* implies that there must be an actual trans¬ 
ference of, and it must be possible to indicate 
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some person or body to whom is or are transferr¬ 
ed, the land or rights referred to.” 

In that case there was an increase of assessment 
of land revenue and it was heid that such increase 
would not involve the acquisition of any right in 
or over immovable property, though the position 
of the landholder would certainly be made worse 
by the increase of the revenue payable by him, 
because by a mere increase of the revenue there 
was no interference by the Government of any land 
or rights in or over immovable property which re¬ 
mained in the same possession and ownership as 
immediately before the increase of the assessment. 
A case very' much in point is that relating to the 
constitutional validity of the United Provinces Ten¬ 
ancy Act (XVII of 1939), ‘Jagannath Baksh Singh v. 
United Provinces', (1943) 2 Mad L J 114. That Act 
inter alia cut down the absolute rights claimed by 
the Talukdars to be comprised in the grant of their 
estates as evidenced by sanads issued to them. It 
was contended that the case fell within S. 299(2) 
of the Government of India Act, 1935, and a Pro¬ 
vincial Legislature had no power to pass a law 
authorising the compulsory acquisition for public 
purposes of any land unless the law provided for 
the payment of compensation for the property ac¬ 
quired. The contention was rejected by the Fede¬ 
ral Court. Gwyer C. J. said (at page 118): 

“The answer to this is that a law which regulates 
the relations of landlord and tenant and there¬ 
by diminishes the rights which the landlord has 
hitherto exercised in connexion with his land 
does not authorise the compulsory acquisition of 
the land for public or any other purposes; and 
therefore the question of compensation does not 
arise.” 

The case went up to the Privy Council, ‘Jagannath 
Baksh Singh v. United Provinces’, (1946) 2 Mad L J 
29 (PC) and the view of the Federal Court was 
approved. Speaking of the general scope of the 
Act Lord Wright said: 

“It regulates and secures the rights of the tenants 
in various respects on lines sufficiently familiar 
in modem agricultural legislation. It is not con¬ 
tended that in doing so, it impunges on the 
powers which, but for such a measure, the taluq- 
dars might have exercised within their estates”. 
The contention based on S. 299 was disposed of 
thus: 

“The appellant relies on certain express provisions 
of the Government of India Act. Thus he relies 
on S. 299 of the Act which provides that no per¬ 
son shall be deprived of his property in British 
India save by authority of law, and that neither 
the Federal nor a Provincial Legislature shall 
have power to make any law authorising the 
compulsory acquisition of land for public pur¬ 
poses save on the basis of providing for the pay¬ 
ment of compensation. But in the present case 
there is no question of confiscatory legislation. 
To regulate the relations of landlord and tenant 
and thereby diminish rights, hitherto exercised 
by the landlord in connection with his land, is 
different from compulsory acquisition of the 
land.” 

(16) In TCameshwar Singh v. State of Bihar’, 20 Pat 
790, a Full Bench of the Patna High Court had 
recently occasion to examine the validity of a Bihar 
Act very similar in scope to the Act now under 
consideration, namely, the Bihar State Manage¬ 
ment of Estates and Tenures Act, 1949. It is not 
necessary to set out the several provisions of that 
Act. It suffices to state that by that Act the 
management of certain estates were vested in a 
manager who was to be an officer, not below the 
rank of a Deputy Collector. The consequences of 
placing an estate under the management of the 
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Government were, among others, (a) the proprie¬ 
tor shall cease to have any power of management, 
(b) the manager shall take charge of the estates 
together with buildings, papers and other pro¬ 
perties appertaining to the estates, (c) the pro¬ 
prietor shall be incompetent to mortgage or lease 
the estates or tenures or any portion thereof, (d) 
all rents and promts arising from the estate includ¬ 
ing arrears of rents and profits shall be payable 
to the manager. After making certain disburse¬ 
ments the manager is directed to pay to the pro¬ 
prietor the surplus, if any, remaining out of the 
moneys collected by him at the end of each finan¬ 
cial year. Of the several questions raised in that 
case one was whether the Act contravened S. 299 
(2) of the Government of India Act, 1935, because 
there was an acquisition of property without pay¬ 
ment of compensation. Two of the three learned 
Judges who constituted the Special Bench took the 
view that the provisions of the Act did not involve 
an acquisition of land and therefore no question 
of compensation arose. Shearer J. found himself 
unable to accept the argument of Mr. P. R. Das 
that by the taking over of the management of the 
estate there was an acquisition. He points out 
that the proprietor is the main owner of the estate 
and is alone to be competent to sell or make a gift 
of it and he is to continue to derive a considerable, 
although, perhaps, a much reduced, income from it. 
Sinha J. dealing with this contention said: 

“As already pointed out, the impugned Act is a 
mixture of restraints on the power of alienation 
of land by a proprietor or a tenure holder, a sus¬ 
pension of his rights of management without 
acquisition of any rights by the Government to 
be exercised for the benefit of the public or for 
the benefit of any particular section of the 
public.” 

According to him the pith and substance of the 
Act was to deprive proprietors of their valuable 
right to manage their property, but it was not ac¬ 
quisition of any rights in property by the Govern¬ 
ment (see pages 891 and 892). 

(17) Now let us look at the Act now impugned. 
It provides (a) for the reduction of rents and <b) 
for the collection of the reduced rents by the Gov¬ 
ernment. I have no hesitation in holding that by 
reducing the rent payable by a tenant to a land¬ 
lord, there cannot be an acquisition by the Govern¬ 
ment of any right or property of the landlord. 
Undoubtedlv, a reduction of rent would adversely 
affect the landlord. It would deprive him of a part 
of the benefit which he had been deriving from his 
property. But that element alone would not ren¬ 
der the legislation confiscatory or expropriatary. 
There is no transference of any right of the land¬ 
lord to the Government. There is no vesting in 
the Government of any right of the landlord. The 
provision merely regulates the relationship bet¬ 
ween the landlord and the tenant. The landlord 
is entitled to collect from his tenant only the law¬ 
ful rent and the Act determines what that lawful 
rent is. I think that this part of the petitioners’ 
contention is concluded by the decision of the 
Federal Court in ‘Jagannath Baksh Singh v. United 
Provinces’, (1943) 2 Mad L J 114 affirmed on appeal 
by the Privy Council in ’Jagannath Baksh Singh v. 
The United Provinces’, (1946) 2 Mad L J 29 P.C. 

(18) Does then the provision relating to the col¬ 
lection of rents by the Government amount to an 
acquisition? Obviously one of the rights of a land¬ 
lord in respect of the land which he owns is the 
right to collect and appropriate the rents and pro¬ 
fits from it. If this right is taken over by the 
Government it may be said that the Government 
has acquired that interest, but have the Govern¬ 
ment done so. I think not. All that S. 3(4) of the 


Act provides is that after a particular date the 
collection of the rents shall be by the Provincial 
Government. This collection must be deemed 
to be made only on behalf of the land¬ 
holder, because the Government does not have any 
beneficial interest in the amount collected, except 
of course, to pay themselves the cost of the col¬ 
lection. The balance of the rents is payable to 
the land-holder. The Government is, as it were, 
a statutory agent of the land-holder for collection! 
When the land-holder appoints an agent to collect 4 
the rent from the tenants of his estate, there is 
no transference of any property right from the 
land-holder to the agent. There is no divesting of 
any right of the land-holder and no corresponding 
vesting of the same in the agent. In the same 
way I think that there is no vesting of any pro¬ 
perty right in Government simply because under 
the provisions of the Act, the Government alone 
can recover the rents due to the land-holder. 

(19) For these reasons I hold that the Act does 
not in any particular involve an acquisition of land 
(including by that term any interest in land) and 
the Act therefore does not contravene the provi¬ 
sions of S. 299(2) of the Goverrynent of India Act 
1935. 


(20) The next contention on behalf of the peti¬ 
tioners related to the competence of the Provin¬ 
cial Legislature to pass the impugned enactment. 
The only entries which could possibly cover the 
subject-matter of the Act are entries Nos. 9 and 
21 of List II, Provincial Legislative List of Sch. VII 
of the Government of India Act, 1935. Item 9 is 
“Compulsory acquisition of land”. As I have held 
that the Act does not involve any acquisition, it 
follows that entry No. 9 can have no application. 
That leaves us with entry No. 21 which runs as 
follows: 


“Land, that is to say, rights in or over land, land 
tenures, including the relation of landlord and 
tenant, and the collection of rents; transfer, ali¬ 
enation and devolution of agricultural land; land 
improvement and agricultural loans; colonization; 
Courts of Wards; encumbered ana attached 
estates; treasure trove.” 

t was not disputed that so far as the provisions 
elating to reduction of rent are concerned, they 
vould fall within entry No. 21. Regulation of rent 
>ayable by the tenant to the landlord would cer- 
ainly come within the expression “the relation of 
andlord and tenant.” There was an attempt made 
>y one of the counsel who appeared for some of 
he petitioners to contend that the relationship 
jetween the landholder and the ryot in an estate 
s not that of landlord and tenant and he called in 
Lid the observations made in several of the early 
:ases in Madras, namely, ’Venkata Mahalak- 
ihmamma v. Ramajogi, 16 Mad 271, ’Venkatanara- 
>imha Naidu v. D. Kotayya’, 20 Mad 299, and 
Lakshminarayana Pantulu v. Venkatarayanam, 
ll Mad 116 (FB), that the land-holder and the 
ryot own two distinct interests in land, the mei- 
varam and the Kudiwaram, and in one sense, even 
the tenant is a proprietor. In ’Lakshminarayana 
v. Venkatarayanam’, 21 Mad 116 the ryot is ' - 
ferred to as a “peasant proprietor”. W hat€ Tf^ 
mav be the legal conception in this matter ana 
there has not been uniformity as to this, I tmnb 
the words “landlord and tenant” in entiy No. ^ 
are used in their widest sense and so long as tm- 
ryot is under an obligation to pay rent either m 
cash or in kind to the landholder and so long a - 
the estate stands registered in the name of 

landholder, it is not inappropriate to describe tneu 

relationship as that between landlord and tenant. 

(21) It was, however, pressed strongly u Ppn 
that the provisions relating to the Governmen 
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taking over the collection of the rents would not 
fall within the scope of entry No. 21. Reliance 
was placed on the judgment of the Pull Bench of 
the Patna High Court in ’Kameshwar Singh v. 
State of Bihar’, 29 Pat 790 PB. It was there held 
that entry No. 21 would not cover the provisions 
of the Bihar State Management of Estates and 
Tenures Act which deprived proprietors and tenure- 
holders of their rights to manage their property. 
After referring to a ruling of Judicial Committee 
in ‘Meghraj v. Allah Rakhia’, 74 Ind App 12 in 
which their Lordships pointed out that the words 
“that is to say” following the opening word “land” 
in entry No. 21 are not words of limitation but of 
explanation or illustration of the wide meaning 
which the Legislature intended to give to the word 
“land” the learned Judges held that the subject- 
matter of the impugned Act, namely, the taking 
over and managing the estates by Government 
officers is not to be found in any of the items 
of the Legislative Lists. The reasoning of Shearer, 
J., is as follows: 

“It seems to me impossible to say that the sub¬ 
ject-matter of the enactment is ‘the relation of 
landlord and tenant 1 , still less, that it is Tights 
in or over land.* When the attention of the 
learned Government Pleader was drawn to 
the latter words in item No. 21, Mr. Lalnarayan 
Sinha said that the right of the plaintiff to 
manage his property, to collect rent from his 
raiyats and to make a valid mortgage or lease 
were taken away by the impugned Act. These, 
however, are not, strictly speaking, rights in 
property, but are powers incident to ownership 
.There can, I think, be no doubt what¬ 
ever that the draftsman used the words “rights 
in land’ as connoting an interest or estate in 
land, and not a mere power incident to the 
right of ownership, and used the words “rights 
over land” as connoting an easement, such as 
right of way or some other incorporeal right.” 

(22) Sinha, J., said (at page 846): 

“The provisions of Item 21 of List n do not in¬ 
clude the power to take over management of 
property of such persons as do not come within 
any of the disabilities imposed by the Court of 
Wards Act or the Chota Nagpur Encumbered 
Estates Act, as indicated above.” 

Das, J., took a slightly different view. He thought 
that Item 21 of List n is limited by Item 2 of 
that list and Items 4, 8. 9 and 10 of List m would 
cover some of the provisions of the impugned Act 
Sinha, J., was prepared to hold that Item 21 may 
cover some of the provisions of the Bihar Act in 
so far, for instance, as it dealt with collection of 
rents. But according to him, Item 21 would not 
cover deprivation of the proprietors* right to 
manage their property, irrespective of whether 
they were disqualified persons. 

(23) The decision of Bhagwati, J., in ‘Tan Bug 
Taim v. Collector of Bombay', AIR (33) 1946 Bom 
216, was also relied on by the petitioners’ Counsel 
The learned Judge held that the requisition of im¬ 
movable property under Section 2 ( 2 ) (xxiv) of 
the Defence of India Act read with Rule 75-A of 
the Defence of India Rules would not be covered 
by Entry No. 21. He considered that the rights 
which were created in the Government by the 
requisition of land did not create in the Govern¬ 
ment any interest in the land. They only created 
rights to temporary use and possession of land 
akin to the rights of a licensee. The learned 
Judge therefore concluded as follows: 

“These rights of temporary use and possession 
which are created in the Government are not, 
J* °?y opinion, ancillary or subsidiary matters 
^wnlch can fairly and reasonably be said to be 


comprehended in the expression Tights in or 
over land* and which are by reason of the ampli¬ 
fication of the general topic or category of legis¬ 
lation ‘land’ mentioned in Item 21 deemed to be 
comprised within that topic or category of legis¬ 
lation ‘land’ as already indicated above. I have, 
therefore, come to the conclusion that the re¬ 
quisition of immovable property which is the 
subject-matter of these proceedings is not includ¬ 
ed in Item 21 in List II of the seventh schedule 
to the Government of India Act.” 

I do not think that either of these two rulings has 
any application to the case before us. S. 3 (4) of 
the Act in question only provides for one method 
of the collection of the rents due from the tenant 
to the landholder. Except collecting rents the 
Government do not, unlike in the Bihar Act, take 
over possession or management of the estate. A 
provision making the provisions of Revenue Re¬ 
covery Act applicable to the collection and re¬ 
covery of rents in an estate would obviously fall 
within the scope of Entry No. 21. Such a provision 
would be covered by the expression “the collection 
of rents.” The fact that this method of collection 
is made the only method would not take away the 
subject-matter from the purview of that entry. If 
the Act had said that immediately there is an 
arrear of rent, the landholder shall notify the fact 
to a prescribed Revenue Officer, who shall there¬ 
upon proceed to recover the rent as if it was an 
arrear of land revenue, I do not think it can be 
contended with any justification that the provi¬ 
sion would not be covered by the expression “the 
collection of rents.” Section 3 (4) of the Act is 
substantially such a provision. I do not see why 
the expression “the collection of rents” should be 
confined to the collection of rents by the landlord 
alone. It can as well cover collection by agents on 
behalf of the landlord, and the Government under 
Section 3 (4) of the Act is no more than a statu¬ 
tory agent. In my opinion, the impugned Act 
even in so far as it provides for the compulsory 
collection of rents by the Government is covered 
by Entry No. 21 of the Provincial List and there¬ 
fore the Provincial Legislature was competent to 
enact it. 


(24) In this view it is not necessary to deal at 
any length with the contention of Mr. Kesava 
Aiyangar that in case it be held that the provi¬ 
sions relating to the collection of rents are de¬ 
clared invalid, the entire Act should be declared! 
invalid because these provisions cannot be severed! 
from the provisions relating to the reduction off 
rent. He contended that the reduction of rents 1 
and the collection of such reduced rents by the 
Government were parts of the same scheme and 
based upon the same polity of the Government 
of converting the zamindari and Inam tenure into 
ryotwari tenure and therefore if one integral part 
of the scheme failed, the entire thing must fail 
The law relating to severability is discussed in the 
judgment of the Privy Council in ‘Attorney-Gene¬ 
ral for Alberta v. Attorney-General for Canada* 
(1947) A C 503. When a part of an enactment 
Is declared invalid, the real question is in the 
words of Viscount Simon in that case: 

“Whether what remains is so inextricably bound 
up with the part declared invalid that what re¬ 
mains cannot independently survive or. as it 
has sometimes been put, whether on a fair re¬ 
view of Uie whole matter it can be assumed that 
the Legislature would have enacted what sur¬ 
vives without enacting the part that is ultra 
vires at all.” 

In ‘Attorney-General for Saskatchewan v Attomev- 
Genera 1 for Canada*, 1949 A C 110, the test laid 
down in ‘Attorney-General for Alberta v. Attorney- 
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General for Canada*, 1947 A C 503, was applied. 
Appiymg this test, 1 do not find any difficulty in 
hoiQing that even it the provisions relating to the 
collection of rent by the Government are aeciared 
invaad for any reason, the remaining provisions 
relating to the reduction of rent can stand by 
themselves. 

(25) The impugned Act must therefore be he:d to 
have been validly passed. The question then arises 
whether on the coming into force of the Consti¬ 
tution, the Act in its entirety or any part of it 
has become void under Art. 13 (1) of the Consti¬ 
tution as being inconsistent with the provisions of 
Part ill thereof. Mr. Umamaheswaram for some 
of the petitioners first contended that the provi¬ 
sions of the Act both in respect of the reduction 
of rents and the taking over by the Government of 
the collection of rents were inconsistent with Art. 
19 (1) if) of the Constitution which declared the 
right of every citizen “to acquire, hoid and dis¬ 
pose of property.” As the exercise of this right 
is subject to the provision in Art. 19 (5), he also 
contended that the restrictions imposed on the 
landholders by the Act are not reasonable and not 
in the interests of the general public. Admittedly, 
nothing in the Act to any extent takes away or 
abridges the rights conferred by Art. 19 (1) U) to 
acquire and dispose of property. It therefore re¬ 
mains to be considered whether the Act or any 
part of it affects materially the light of the peti¬ 
tioners to “hold” the property. I think the proper 
meaning to be attached to the word “hold there 
is to “enjoy." Enjoyment of property consists m 
actual occupation and possession of it and will 
also comprise the perception of the rents and 
profits from it. Now in the case of these land¬ 
holders in respect of ryotl land which is the onlj 
kind of land directly sought to be affected the 
only way in which they can be said to hold the 
property is by appropriating the rents i0 

them thereon. It may therefore be contended that 
inasmuch as the Act reduces substant ally the 
rents and also takes away from the landholders the 
ricrht to collect the rents, the Act does diminish 

their rights. But that is only a superficia 1 aspect 

of the scope of the Act. The landho.der will be 
entitled only to collect such rent as is lawful and 
in the exercise of the admitted nght contared. on 
the Provincial Legislature to regulate the relation 
between landlord and tenant, an enactment could 
declare what that lawful rent is or provide for its 
determination. It is not as if there is an in- 
voidable and absolute right in the land-holder to 
collect anv particular rent. It may be a matter 
of contract or of usage, but the legislature could 
always provide for the ascertainment of a fair and 
proper rent, notwithstanding any con * ra ^. ° T 
usage. What the Act purports to do Is to reduce 
‘the rents payable by ryots in estates governed bj 
the Madras Estates Land Act approximately to 
tho level of the assessment levied on lands in 
ryotwari areas in the neighbourhood Of course 
the legislature presumes that the ryotwari assess- 
rr\pnt is fair and reasonable and evidently for tne 
Sason that ryotwari lands are held directly under 
the State. If. therefore, rents substantially higher 
than the corresponding ryotwari assessments are 
Kg collected, it may be said that the landholder 
jo collecting rents which are neither fair nor 
reasonable. B If the object of the legislation is to 
.prevent the landholder making an excess ve use 
of his right it would be open to the legislature 
% make such use unlawful. It * on this principle 
(that forced exactions ostensibly based on contract 
and usage have been abolished in recent tenancy 

legislation. , , . . .. 

126) Though at first sight the argument that 
depriving the landholder of his right to collect the 
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rents would amount to an interference with his 
right to hoid the property looks plausible, yet on 
a ciose examination, it appears to me that there 
is really no abridgement of any property right by 
reason of the Government taking over exclusively 
the collection of rents. In the 'Sholapur Mills case 
1951 S C J 29, his Lordship Mukherjee, J., pointed 
out the difference between rights which would be 
comprised in the term ••property” and privileges 
which are appurtenant to or flow from the owner¬ 
ship of property but by themselves and taken in¬ 
dependently could not be reckoned as “property” 
capable of being acquired, held or disposed of as 
is contemplated by Art. 19 (1) (f) of the Consti¬ 
tution. In that case before the Supreme Court, 
the petitioner undoubtedly was precluded from 
exercising his right of voting at the election of 
directors, from getting a resolution passed by the 
shareholders without the sanction of the Central 
Government and from instituting any winding up 
proceedings in a Court of law; but these disabili¬ 
ties were not restrictions on the rights of the share¬ 
holders. Das, J., described these disabilities as cur¬ 
tailment of incidental privileges not amounting to 
deprivation of any property. 

(27) The decision of the Special Bench in 
‘Kameshwar Singh v. State of Bihar*, 29 Pat 790, 
was relied on by Mr. Umamaheswaram. I do not 
think that the Bihar Act and the Act now impugn¬ 
ed are in 'pari materia/ It is impossible to say what 
the learned Judges would have held if the provisions 
of the Bihar Act had been exactly similar to the 
provisions of our Act. I shall only cite one passage 
from the judgment of Shearer, J., by way of illus¬ 
tration. The learned Judge said: 

“If the object of the impugned Act had merely 
been to confer power on the executive to take 
over the management of estates and tenures 
in order to prevent waste or the disappearance 
of village papers or the like during some com¬ 
paratively short interval, which was expected to 
elapse before the estates or tenures could be 
acquired permanently by the State, the Act 
might, possibly, have been supported.” 

Now, Section 3 (4) of our Act expressly refers to 
the contemplated taking over of the estates finally 
by the Provincial Government. 

(28) Even assuming that the provisions of the 
impugned Act do restrict the exercise of the peti¬ 
tioners’ enjoyment of their property, I am pre¬ 
pared to hold that they can well be supported as 
reasonable restraints imposed in the interests oj 
a large section of the public and therefore saved 
by Art. 19 (5) of the Constitution. In this State, 
agricultural tenants form a very large part of its 
people and any legislation undertaken with the ob¬ 
ject of ameliorating their condition must be held 
to be in the interests of the general public. 
Prima facie reduction of the prevailing rents to 
ryotwari level cannot be said to be unreasonable. 
Whether in a particular case the actual reduction 
effected Ls so drastic and there are other circum¬ 
stances which lead to the inference that the land¬ 
holder is practically deprived of all enjoyment oi 
his property, then it may be in that case tnere 
has been an unreasonable restriction; but the Att 
as such cannot be declared to be void as neces- 
sarilv being inconsistent with the provision 
Art. 19 (1) (f), read with Art. 19 (5). 

(29) Mr. Umamaheswaram referred us to obser 

vations in the judgments of the Supreme Court®* 
India dealing with the test to find out what resenc- 
tions can be deemed to be reasonable. In 
tamanrao v. The State of Madhya Pradesh, 195U 
S C J 571. his Lordship Mahajan J., delivering 
the judgment of the Court said: t 

"Tlie phrase ‘reasonable restriction' eonnotest 1 *® 
the limitation imposed on a person in enjoymei 
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• of the right should not be arbitrary or of an 
excessive nature, beyond what is required in the 
interests of the public.” 

His Lordship the Chief Justice of India in ‘Dr. 
N B. Khare v. State of Delhi', 1950 S C J 328 said: 
"In my opinion, Clause (5) must be given its lull 
meaning. The question which the Court has to 
consider is whether the restrictions put by the 
impugned legislation on the exercise of the right 
are reasonable or not. The question whether the 
provisions of the Act provide reasonable safe¬ 
guards against the abuse of the power given to 
the executive authority to administer the law 
is not relevant for the true interpretation of the 

clause . The law providing reasonable 

restrictions on the exercise of the right con¬ 
ferred by Art. 19 may contain substantive pro¬ 
visions as well as procedural provisions. While 
the reasonableness of the restrictions has to be 
considered with regard to the exercise of the 
right, it does not necessarily exclude from the 
consideration of the Court the question of reason¬ 
ableness of the procedural part of the law/' 

It was asked how the collection of rents by the 
Government Js in the interests of the general 
public. It was evidently considered to be because 
the legislature apprehended that in spite of the 
reduction of rents by the State, the landholders 
might continue to collect at higher rates using 
their influence and power. While the application 
of the Revenue Recovery procedure would result 
in prompt and satisfactory collection beneficial to 
the landholder, the collection by a disinterested 
agency as the Revenue department of Govern¬ 
ment would avoid the danger of exaction. Apply¬ 
ing these tests, I do not find anything unreason¬ 
able in the substantive or procedure provisions of 
the impugned Act. 

(30) It was then contended that the provisions 
of the Act are inconsistent also with Art. 31 (2) 
of the Constitution. But as this is substantially 
similar to Section 299 (2) of the Government of 
India Act, 1935, no further argument was addres¬ 
sed by counsel for the petitioners. But I would like 
to deal briefly with an argument put forward by 
the learned Advocate-General, though it is not 
necessary to pronounce finally on it. He argued 
that Art. 31 (1) which provides that no person 
shall be deprived of his property save by authority 
of law implies that any person may be deprived 
of his property by the authority of law. “Law" 
meant "enacted law." Therefore, if the depriva¬ 
tion of property by any law did not amount to 
taking possession or acquisition covered by Art. 31 
(2), then such law would be valid under Art. 31 (1) 
and Art. 19 (1) (f) would not have any operation 
in such a case. It is only so long as a person has 
any property that the right declared by Art. 19 (1) 
(f) could be exercised. If the person has been 
deprived of the property lawfully, it cannot be said 
that there has been an infringement of the exer¬ 
cise of any of his rights under Art. 19 (1) (i). 
There is one passage in 'Charanjitlal v. The Union 
of India*, 1951 S C J 29 at p. 57 in the judgment 
of Das, J., which might lend support to this con¬ 
tention. His Lordship referring to what he had 
said in ‘A. K. Gopalan v. State of Madras’, 1950 
S C J 174 observed: 

“the right to property guaranteed by Art. 19 (1) 
(f), would likewise continue until the owner was, 
under Art. 31, deprived of such property by 
authority of law." 

I am afraid that the argument when logically 
pushed to the extreme would be subversive of all 
private right of property. If any law which de¬ 
prived a person of property would be quite valid 
even without payment of compensation so long 


Madras (Bajamannar C.J.) Madras 113 

as such deprivation did not amount to 
possession or acquisition failing under Art. 31 U) 
and nothing in Art. 19 (1) if) or Art. 19 . (5 > 
apply to such an enactment, then there is nothing 
to restrain the State from depriving persons of 
property at their will and pleasure. Everything 
then would depend on the reasonableness of the 
legislature ana the position would be equated to 
that which obtains in England. I do not think it 
necessary, having regard to my findings on the 
other questions to decide finally on the tenabnity 
of this contention. 

t31j Mr. t^esava Aiyangar learned Counsel for 
some of the petitioners aiso addressed us an argu¬ 
ment founded on Art. 14 of the Constitution. He 
contended that there was discrimination between 
landholder and tenant, because though the tenant 
was to get the benefit of a reduction, when the 
rent being paid by him exceeded the ryotwari rate, 
the landholder was not entitled to have an en¬ 
hancement of rent in cases where the rents pay- 
aole were less than the ryotwari rates. He drew 
our attention to explanation I to Section 2 of the 
Act which has already been extracted. Though 
at first sight it might appear to be making a dis¬ 
crimination, it is really not, when the scope and 
intendment of the Act are taken into account. 
The preamble to the Act says that rents now pay¬ 
able oy ryots in estates are in many cases substan¬ 
tially higher than the assessments levied on lands 
in ryotwari areas in the neighbourhood and it is 
expedient to provide for the reduction of such rents 
approximately to the level of the ryotwari assess¬ 
ment. Any provision for enhancement of rent 
would be completely out of place in an enactment 
like this. There is nothing in the Act which makes 
a distinction between one landholder and another 
or one tenant and another. The Act is only an il¬ 
lustration of the constitutional practice of classi¬ 
fication which is reasonable and permissible. The 
Act is not void on the ground that it contravenes 
Art. 14. 

(32) The contention of Mr. Vedantachariar, an¬ 
other counsel for the petitioner, deserves separate 
consideration. His contention was first pitched at a 
higher key. He attempted to demonstrate that the 
inevitable result of the scheme of the Act with 
reference to reduction of rent was a total depriva¬ 
tion of the benefits of enjoyment of the property 
by the landholder. He wanted the Court to take 
into account the peshkash which had been fixed 
at a very high figure in most cases, the cesses and 
other outgoings payable by the landholder, the ex¬ 
penditure on irrigation works which are statutorily 
incumbent on him. In addition to these financial 
obligations he laid stress on the fact that the 
basis of ryotwari assessment differed radically from 
the basis of the rent in estates. The ryotwari rent 
would necessarily be much lower than the rents 
in estates. While on one hand the commitments 
and obligations of the landholder remain constant, 
his income is so much reduced that nothing or 
very little would be left as surplus. He submitted 
that if 16 annas in the rupee belonging to the 
landholder is taken away from him by the Act, 
then it would amount to an unreasonable restric¬ 
tion and contravened Art. 19 (1) (f) read with 
Art. 19 (5). It will also contravene Art. 31 (2) as 
it would virtually amount to an acquisition of pro¬ 
perty without compensation. He relied upon the 
decisions of the American Supreme Court which 
recognised the right of Judicial review of the actual 
application of a statutory provision or order to 
concrete cases to give relief if .the guarantee of 
equal protection of the laws or the due process 
clause had to be given effect to. In 'Reagan v. 
Farmers Loan and Trust Co.*, (1894) 154 U S 361: 
38 Law Ed. 1014, it was held that the fixing and 
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enforcement by a rail road commission of unjust 
and unreasonable rates lor transportation by rail 
road companies is an unconstitutional denial of 
the equal protection of the laws. The legislature of 
the State of Texas passed an Act to establish a 
rail road commission with power and authority 
vested in them to adopt all necessary rates charges 
and regulations to govern and regulate rail road 
freight and passenger tariffs etc. The rail road 
commission proceeded to establish certain rates 
for the transportation of goods over the rail roads 
in the State. The International and Great North¬ 
ern Railway Company and the debenture trustees 
under a trust deed executed by the said railway 
company challenged the validity of the tariff fixed 
by the commission on the ground that the rates 
were unreasonable and unjust and worked a des¬ 
truction of the company’s rights of property. Mr. 
Justice Brewer delivering the opinion of the Court 
observed: 

"The Courts are not authorised to revise or 
change the body of rates imposed by a legislature 
or a commission; they do not determine whether 
one rate is preferable to another, or what under 
all circumstances would be fair and reasonable 
as between the carriers and shippers; they do not 
engage in any mere administrative work; but still 
there can be no doubt of their power and duty 
to inquire whether a body of rates prescribed by 
a legislature or a commission is unjust and un¬ 
reasonable, and such as to work a practical des¬ 
truction to rights of property, and if found so 
to be, to restrain its operation.'* 

In that case facts were disclosed regarding the 
indebtedness of the company, its capital, its earn¬ 
ings in previous years, its operating expenses ex¬ 
clusive of taxes etc., and it was shown that the 
actual reduction by virtue of the new tariff in the 
receipts made it impossible to work the company 
at a profit. Though an absolute rule could not be 
laid down in every case that a failure to bring 
some profit to those who have invested their money 
in the company is conclusive that the tariff is 
unjust and unreasonable, yet justice demanded that 
everyone should receive some compensation for the 
use of his money or property if it be possible with¬ 
out prejudice to the rights of others. The Court 
therefore issued an injunction restraining the rail¬ 
road commission from enforcing the rates already 
established. 

(33) In ’Convington and L. Turnpike Road Co. 
v. Sandford’, (1896) 164 U S 578:41 Law Ed. 560, 
there is a full discussion of the principles which 
should apply to a judicial review of statutes and 
administrative orders reducing the income of per¬ 
sons including corporations. It was decided by 
the Supreme Court of the United States in that 
case that a statute reducing the tolls that may be 
charged by a turn pike company and requiring it 
to conform to a tariff of rates that is unjust and 
unreasonable, which prevents it “out of its receipts, 
from keeping its road in proper condition for public 
use or from earning any dividends is unconstitu¬ 
tional as a deprivation of property without due 
process of law" and was a denial of the equal pro¬ 
tection oi the laws. While one limit of file rule 
is that merely because a company is not allowed 
to charge as high rates as they have been accus¬ 
tomed to charge or as high rates as are charged by 
other companies differently located, it cannot be 
said that equal protection of the laws has been 
denied; the other limit of the rule is that the 
company can demand the right to receive such 
compensation as will be Just both to itself and to 
the public under all the circumstances of the case. 
Mr. Justice Harlan who delivered the opinion of 
the Court cited the following passage from ‘St. 
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Louis and S F R Co. v. Gill’, (1895) 156 U S 649*39 
Law Ed. 567 : 

"there is a remedy in the Courts for relief against 
legislation establishing a tariff of rates which 
is so unreasonable as to practically destroy the 
value of the property of companies engaged in 
the carrying on business, and that especially may 
the Courts of United States treat such a ques¬ 
tion as a judicial one, and hoid such acts of 
legislation to be in conflict with the Constitution 
of tiie United States, as depriving the companies 
oi their property without due process of law, 
and, as depriving them of the equal protection 
of the laws." 

As Chief Justice Waite said in ’Stone v. Farmers* 
Loan & T Co., 116 US 307, the power to 
regulate is not a power to destroy, and “limitation 
is not the equivalent of confiscation.” 

(34) The same principle we find applied in 
’Chicago M & St. P. R. Co. v. State of Minnesota*, 
(1890) 134 U S 418:33 Law Ed. 970 and ‘Smith v. 
Ames*, (1898), 169 U S 466:42 Law Ed. 819. 

(35) I see no reason why this salutory principle 
enunciated in several American decisions should 
not be applied in this country, in construing Arts. 
14, 19 and 31 of the Constitution. Even applying 
this principle, I am. however, not persuaded by 
Mr. Vedantachariar to hold that the provisions of 
the Act as such inevitably transgress the limits 
allowed to the legislature by conflicting with the 
provisions of Part III of the Constitution. The 
impugned Act governs several zamindaries differ¬ 
ently situated and held under different engagement 
with the Government. The sources of income of 
one zamindari are not necessarily the same as 
those of the other zamindaris. Besides Zamindaries 
major Inams are also covered by the Act. 
Different considerations would arise in the case 
of these inams many of which are either revenue 
free or are subject only to a nominal quit rent 
or jodi. Mere hypothetical calculations tff the 
kind which Mr. Vedantachariar wanted to make 
cannot form the basis of a generalisation covering 
all the estates to which the Act applies. As the 
learned Advocate-General rightly pointed out, the 
income from the ryoti lands is not the only source 
of income for the landholder. Home farm lands, 
minerals, forest produce are some of other sources 
of income. These sources vary largely with each 
estate. I am therefore not prepared to hold that 
the Act itself is void, on the ground it virtually de¬ 
prives the landholder of all beneficial enjoyment 
of his property. 

(36) As pointed out in 'Covington and L. Turn¬ 
pike Road Co. v. Sandford’, (1896) 164 U S 578:41 
Law Ed. 560, each case must depend upon its 
special facts: 

"and when a Court, without assuming itself to 
prescribe rates, is required to determine whether 
the rates prescribed by the legislature for a 
corporation controlling a public highway are, 
as an entirety, so unjust as to destroy the 
value of its property for all the purposes for 
which it was acquired, its duty is to take Into 
consideration the interests both of the public and 
of the owner of the property, together with all 
other circumstances that are fairly to be con¬ 
sidered in determining whether the legislature 
has, under the guise of regulating rates, exceed¬ 
ed its constitutional authority, and practically 
deprived the owner of property without due 
process of law. What those other circum¬ 
stances may be, it is not necessary now to de¬ 
cide. That can be best done after the parties 
have made their proofs.’* 

We have only to substitute the word “rents" for 
“rates” and “landholders” for “corporation con- 
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trolling a public highway” in the above passage, 
when it can appropriately be applied to the cases 
before us. The decision of the question would 
ultimately depend upon the circumstances of 
each estate. Rents which may be reasonable and 
just with respect to one estate may be unreason¬ 
able and unjust with respect to another. It is 
necessary therefore before any landholder can be 
given relief on the principle above mentioned, that 
he should allege and prove facts which conclusively 
l show that as a result of the reduced rates of rent 
fixed under the Act, he has been totally or sub¬ 
stantially deprived of the net income available to 
him. Each case must be properly presented in 
the pleadings and there must be opportunity to 
the Government to traverse the allegations in such 
cases. In the absence of a detailed statement of 
the relevant facts, an application founded on mere 
general allegations must be dismissed. 

(37) It is contended on behalf of the petitioners 
that the impugned Act was really in the nature of 
a colourable device to achieve something which 
the legislature could not achieve directly, namely, 
to acquire the entire interest of the landholder but 
without paying compensation. The decision of the 
Judicial Committee of the Privy Council in ‘Attor¬ 
ney-General of Alberta v. Attorney-General for 
Canada’, 1939 A C 117 was relied on in support of 
this contention. The rule is thus stated by Lord 
Maugham, L.C. 

“It is not competent either for the Dominion or 
a Province under the guise, or pretence, or in 
the form of an exercise of its own powers, to 
carry out an object which is beyond its powers 
and a trespass on the exclusive powers of the 
other.” 

Having regard to the view which I have already 
expressed that there is no acquisition by the State 
of landholder’s interest I must reject this conten¬ 
tion. The Government under the provisions of 
the impugned Act do not obtain any benefit by the 
reduction of rents. Even in cases in which the 
net balance of the landholder’s income is nil or 
negligible, the State itself does not gain thereby. 
In such circumstances, it cannot be said that there 
has been an acquisition by the Government. So, 
It cannot be said that the legislature has adopted 
a device to escape from the provisions of Art. 31 
(2) by calling the same Act by a different name. 
As I have already held that the reduction of rents 
and the taking over of the collection of the rents 
by the Government do not amount to taking up 
possession or acquisition of the landholder’s pro¬ 
perty the Act would not fall within the scope of 
Art. 31 (2) in any Instance. There is therefore no 
attempt by the legislature in trying to do indirectly 
what it cannot do directly. 

(38) In the result I hold that the impugned Act, 
Madras Act XXX of 1937 did not become void after 
the coming into force of the Constitution. It 
equally follows that the amending Act, Act VII of 
1951 is also not void. 

(39) VENKATARAMA AYYAR, J.: These peti¬ 
tions raise the question of the validity of the 
Madras Estates Land (Reduction of Rent) Act, 
Act XXX of 1947 which came into force on 6-1-1948! 
In furtherance of a comprehensive scheme of land 
reform the Government of Madras introduced 
three bills of an allied character on 13-9-1947. The 
first of them called the Madras Estates Communal, 
Forest and Private Land (Prohibition of Alienation) 
Act 1947 became law as Act XIV (14) of 1947. on 
*>-10-1947. This Act prohibited the landholders 
irom alienating communal forest and private lands 
The second bill, No. 24 of 1947, the Madras Estates 
Land (Reduction of Rent) Bill became law as Act 
XXX of 1947 and this is the legislation which is 


now impugned as ‘ultra vires’ and void. By this 
Act the rates of rent payable by the ryots in 
estates became reduced to those prevailing on ryot- 
wari areas, and there are also provisions providing 
for collection of rent through Government Agency. 
Lastly there was a Bill, No. XXXVII of 1947, called 
the Madras Estates (Repeal of Permanent Settle¬ 
ment and Conversion into Ryotwari) Act of 1947 
which became law on 19-4-1943, as the Madras 
Estates Abolition and Conversion into Ryotwari 
Act, XXVI of 1948. Under this Act all the notified 
estates were to vest in the Government and the 
ryoti lands were to be held by the ryots and private 
lands by the landholder as under ryotwari settle¬ 
ment. In their Original Draft both Bill No. 24 of 
1947 and Bill No. 37 of 1947 were intended to com¬ 
prehend all the estates which came within the de¬ 
finition in Section 3 (2) of the Madras Estates Land 
Act, 1908. But actually while Bill No. 24 of 1947 
included as passed, all the estates falling within 
Section 3 (2) of the Madras Estates Land Act, Bill 
No. 37 of 1947 underwent a change in its passage 
through the Legislature. The estates which be¬ 
came such by virtue of the Amendment Act of 
1936 were excluded from the operation of Act 
No. 26 of 1948. When Act No. 30 of 1947 was 
passed the intention was that all the estates 
covered by that legislation should be taken over 
by the Government (Vide Section 3, Clause 4), but 
as Act 26 of 1948 was not co-extensive in its opera¬ 
tion with Act 30 of 1947 and as there were estates 
which would come under Act 30 of 1947 but could 
not be taken under Act 26 of 1948 a further amend¬ 
ment was made to Act 30 of 1947 by Act 7 of 1951 
in which ‘inter alia’ the following explanation was 
added to Section 3 (4). 

‘Explanation’: “The provisions of this sub-section 
shall apply to an estate, whether the Madras 
Estates (Abolition and Conversion into Ryot¬ 
wari) Act, 1948 applies or not.” 

There are other provisions in this Act to which I 
shall advert in due course but suffice it to note 
at this stage that the declared object of all these 
Acts is to effect agrarian reforms of a far-reaching 
character on the basis of two principles, namely 
that there should be no intermediary tenure- 
holder between the state and the tillers of the soil 
and that there should be uniformity in the extent 
of the obligations of the ryots all over the state. 

(40) Now the grounds on which the validity of 
Act 30 of 1947 is assailed fall under two groups. 
Firstly, it is contended that the Act was void when 
it was passed as being repugnant to the provisions 
of the Government of India Act, 1935 which was 
the Constitution Act in force at the time of en¬ 
actment. Secondly, it is argued that even if Act 
30 of 1947 was valid when it was passed it became 
void under Article 13 of the Constitution as being 
inconsistent with the fundamental rights guaran¬ 
teed under Part IH of the Constitution. The ob¬ 
jections that have been put forward under the 
first group are that under the Act the owners of 
the properties are deprived of substantial rights, 
and that as there is no provision for compensation 
it is opposed to Section 299 (2) of the Government 
of India Act and is therefore void. Another con¬ 
tention put forward under this heading is that 
the subject-matter of the legislation is not covered 
by any of the entries in list 2 to schedule 7 of the 
Government of India Act and therefore the Act is 
not within the legislative competence of the 
Madras Legislature. The objections falling under 

™ C ° n f ,£2 U ? that the Provisions of Act 
No. 30 of 1947 infringe the fundamental rights 

fr^ n ^ eC V, Und Mf Art 31 - Artlcle 19 and Article 
14 of the Constitution and therefore the Act has 

become void under Article 13. Those are the con- 

tentions common to all the petitions. There are 
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besides some special contentions raised in some 
of the cases. It will be convenient to deal in the 
first instance with the common contentions. For 
determining whether the impugned legislation is 
open to the objections advanced by the petitioners 
it is necessary to examine the provisions of the 
Act with a view to ascertain its true character and 
operation. The Act is described as one to provide 
for the reduction of rents in estates governed by 
the Madras Estates Land Act, 1908 approximately 
to the level of the ryotwari assessment levied on 
land in ryotwari areas in the neighbourhood." 

The preamble to the Act runs as follows: 

"Whereas the rents now payable by ryots in 
estates governed by the Madras Estates Land Act, 
1908, are in many cases substantially higher than 
the assessments levied on lands in ryotwari areas 
in the neighbourhood; and whereas it is expe¬ 
dient to provide for the reduction of such rents 
approximately to the level of the ryotwari assess¬ 
ments in the neighbourhood." 

Under S. 1 the Act is made applicable to all estates 
as defined in the Madras Estates Land Act, 1908. 
Section 2 (1) provides that the Government may 
appoint a "Special Officer for any estate or estates 
for tiie purpose of recommending fair and equit¬ 
able rates of rent for the ryoti lands in such estate 
or estates." Then follow provisions which pres¬ 
cribe how the rate is to be fixed. Explanation (1) 
enacts that the special officer shall have power only 
to determine that the rents payable for any class 
of ryoti land shall be reduced and not enhanced. 
Under Section 3, Clauses 1 to 3 it is provided that 
the Provincial Government should after consider¬ 
ing the recommendations of the special officer and 
the remarks of the Board of Revenue fix the rates 
of rent payable in respect of each class of ryoti 
lands in the estate. Then follows Sub-clause 4 
which has been one of the main targets of attack 
in these proceedings. It provides: 

"that the rent shall be recovered by the Provincial 
Government as if such rents were arrears of land 
revenue due to them and the amount so re¬ 
covered in respect of each fasli after deducting 
therefrom the cost of such recovery as deter¬ 
mined in accordance with such rules as may be 
made by the Provincial Government in that be¬ 
half and also the peshkush. cesses and other 
moneys due from the landholder to the Provin¬ 
cial Government and constituting a charge on 
the estate shall be paid to the land-holder." 

The above are the provisions in Act 30 of 1947 
that are material for the purpose of these applica¬ 
tions. The amendments introduced by Act 7 of 
1951 may now be noticed. The preamble to the 
main Act has been enlarged by the addition of 
words "and for the collection of such rents ex¬ 
clusively by the State Government". The addition 
of explanation to Section 3 (4) has already been 
mentioned. One of the provisions newly incor¬ 
porated by the Amendment Act is Section 3, Sub¬ 
clause (7) which is in these terms: 

"The landholder shall not be entitled to collect 
and the provisions of Chapters V and VI of the 
Madras Estates Land Act, 1908 shall cease to 
apply to any rents or interest recoverable by the 
State Government under Sub-section (4)." 

There are other amendments but they are not 
material for the purpose of this case. 

(41) From the above analysis it will be seen that 
the provisions of Act 30 of 1947 fall into two dis¬ 
tinct categories; (1) Sections 2. 3, Sub-clauses 1 to 
3 Sections 4 and 5 relate solely to reduction and 
fixation of rent payable by the ryots in an estate, 
(2) Section 3 (4) of the main Act and Sub-sections 
6 to 7 of the Amending Act 7 of 1951 confer on 
the Provincial Government power to collect the 


rents due to the landholder as fixed under the Act 
and to pay hun che net balance. The former cate¬ 
gory is tenancy legislation pure and simple while 
the latter is constitution ol the Government as a. 
statutory agency lor collection of rents on behalf 
of the lananoider. The question is whether either 
or both of them is void under the Government of 
India Act of 1935. Now the argument on behalf 
of the petitioners is that under both these cate¬ 
gories valuable rights of the petitioners have been 
taken away; that it amounts to acquisition oi 
property within the meaning of Section 299 (2) and. 
as there is no compensation provided it is expro- 
priatory and bad under that section. As the con¬ 
siderations appucabie to the two categories differ 
I shah deal with them separately. 


(42) Taking first, the sections relating to reduc¬ 
tion of rent the contention as developed by coun¬ 
sel on behalf of the several petitioners is tills: 
The landholder has a right to recover rent from, 
the tenant at a particular rate; the effect of re¬ 
ducing the rent is to transfer to the tenant the 
landholder's right to the rent to that extent and 
that this is acquisition of right over immovable 
property as defined by Section 2y9, Clause (5). 
When rent payable by a tenant is reduced, the ob¬ 
ligation is 'eo oxtanti* extinguished; it is there¬ 
after not alive in any form and it is incapable 
of being transferred or acquired. The case is- 
analogous to partial discharge of an obligation by 
a debtor in which case it will not be contended, I 
presume, that the debtor is an assignee of his own 
debt. It is unnecessary to discuss this matter 
at any great length because it is concluded by 
authority. In ‘Jaganatha Baksh Singh v. United 
Provinces', 1943-2 Mad L J 114, the Federal Court 
had to consider the effect of tenancy legislation in 
the United Provinces. Under Act 17 of 1939 the 
quantum of rent recoverable by taluqdars, who 
held estates under Sanads corresponding to those 
of zamindars in the Madras Presidency was re¬ 
duced. It was contended that the Act was opposed 
to Section 299 (2) of the Government of India Act, 
1935, as the effect of reduction of rent amounted 
in taking property without compensation. This 
contention was rejected and the Court observed 
as follows: 

"First it is said that the provisions of the Act 
which are complained about in this case fall 
within Section 299 (2) of the Constitution Act. 
It provides that the provincial legislature has no 
power to pass a law 7 authorizing compulsory ac¬ 
quisition for a public purpose of any land un.ess 
the law provides for payment of compensation 
for the property acquired. The answer to this 
Ls that the law which regulates the rations <>i 
the landlord and tenant and thereby diminkhes 
the rights which the landlord has hitherto exer¬ 
cised in connection with his land does no 
authorize compulsory acquisition of the land io 
public or any other purpose; and therefore me* 
question of compensation does not arise. 

This decision w f as taken on appeal to the Privy 
Council and was confirmed by the J uchcial Loni- 
mittee. Vide 'Jagannath Baksh Singh v. United 
Provinces', 1946-2 Mad LJ 29 (PC). Dealing with he 
contention that the reduction of rent was repug 
nant to Section 299 of the Act Lord Wright od- 
serves as follows: , 

••The appellant relies on certain express provi¬ 
sions of the Government of India Act Thus n 
relies on Section 299 of the Act. which provides 
that no person shall be deprived of hb> property 
in British India save by authority of£7i c S! 
that neither the Federal nor a P ro ™ c ‘ al a S 0 _ 
lature shall have power to make any 1aw»““}£ 
rising the compulsory acquisition of land for p 
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lie purposes save on the basis of providing for the 
payment of compensation. But in the present 
case there is no question of confiscatory legis¬ 
lation. To regulate the relations of landlord 
and tenant and thereby diminish rights, hitherto 
exercised by the landlord in connection with his 
land, is different from compulsory acquisition of 
the land." 

In ‘Lai Singh v. C. P. & Berar’, 1944-1 Mad L J 510, 
the Federal Court had to deal with a case in which 
there was enhancement of the land revenue pay¬ 
able by the zamindars. • It was contended that the 
increase of assessment amounted to acquisition 
of property, within the meaning of Section 299 
(2). In repelling this contention Spens, C.J., de¬ 
livering the judgment of the Court observes: 

“In our judgment this view is misconceived. His 
rights over his land or his rights in or over 
his immovable property remain exactly the same, 
und only his liability for payment of takoli is 
increased. It is, we think, impossible to hold 
that the mere increase of an assessment for land 
revenue involves any acquisition of the land or 
any rights in or over immovable property. It 
further seems to us that the word “acquisition** 
implies that there must be an actual transference 
and it must be possible to indicate some person 
or body to whom is or are transferred, the land 
or rights referred to. It is impossible in our view 
to suggest that when the land revenue is in¬ 
creased, there is any transference to the provin¬ 
cial government or any other person of any land 
or rights in or over immovable property, which 
remain in the same possession or ownership as 
immediately before the increase of assessment. 
In our judgment the attempt to bring the case 
within Section 299-2 must fail." 

K ]In view of these authorities I am clearly of opinion 
that the mere reduction of rent is not acquisition 
|of property within the meaning of Section 299 ( 2) 
of the Government of India Act. 

(43) I shall now take up the second category of 
Sections in Act 30 of 1947 and Act No. 7 of 1951 
and consider how far they are opposed to Section 
299 (2) of the Government of India Act For this 
purpose it is necessary first to examine what rights 
the landlord possessed before the impugned legis¬ 
lation came into force and how far these rights 
have been affected or modified thereby. It is 
essential to bear in mind that the rights and ob¬ 
ligations of the landholders and tenants in estates 
as regulated by the Madras Estates Land Act are 
in many respects different from those of the land¬ 
lords and tenants under the general law. The 
ryots have occupancy rights in their holding. So 
long as they pay rent they cannot be ejected, in 
other words the estate holders have no right to 
physical possession of the lands but only to rent 
accruing thereon. They have a charge on the 
holding for the rent due and they have also a right 
of distraint These are not rights possessed by 
the landlords under the general law For re¬ 
covery of rent, proceeding had to be taken not in 
the ordinary civil Courts but in revenue Courts 
t specially constituted under the Act. These are some 

°k. e . sp ? clal lncidents attaching to the relation- 
ship of the landlord and the ryots in an estate 
under the Estates Land Act. Now under Section 3 
(4) the rent Is to be collected not by the landlord 
but by the Government and it is to be recovered 
as an-ears of land revenue. The provisions of the 
estates Land Act which provide for proceedings 
being taken by the landlord in revenue Courts for 

nrS 7 of . rent repealed. The most important 
provision, however, is that the Government is to 

&° Ver i° landlord a11 the rent realised de¬ 
ducting the amounts payable as mentioned in 


Section 3 (4). The result of tnis legislation may 
thus oe summed up: Tne iancLord continues to be 
the owner oi the estate as oeiore ins titie being 
left untouched. As for possession it was the tenant 
who was entitled to it, the rignt oi the landlord 
being only to recover rent ana that right again 
is left unaffected by the legislation. Tne only 
change that has been effected is that the collection 
of rent is to be made not by the landlord but by 
the Government. The question is does this amount 
to acquisition within the meaning of Section 299 
(2) of the Government of India Act? 

(44) Mr. K. Umamaheshwaran the learned Counsel 
for some of the landholders argues that it does. 
He contends that that section is of sufficient reach, 
to take in all cases in which properties suffer dimi¬ 
nution in value as a result of legislation, that 
the right to recover rent is of the substance of 
the right of landlords and that when the Govern¬ 
ment takes it over there is acquisition within the 
meaning of Section 299 (2) and he cued a number 
of authorities in support of this position. 

(45) With reference to the American authorities 
it must be remembered that they are decisions given 
under a different statute and under conditions vast¬ 
ly different from ours. The 5th amendment 
which was construed as a limitation on the powers 
ol the Congress provided that no person shall be 
•’deprived oi the liberty or property without due 
process of iaw nor shall private property be taken, 
over for public use without just compensation.’” 
The 14th amendment which operates as a limi¬ 
tation on the powers of the States provides “Nor 
shall any state deprive any person of life, liberty 
or property without due process of law." The 
power to take private property for a public pur¬ 
pose is stated to be an attribute of the sovereignty 
of the State and it is termed “Eminent Domain’” 
in American jurisprudence. The statute requires 
that when property is taken under “Eminent 
Domain" there should be just compensation to the 
owner. There is another power also inherent ia 
the States as an attribute of its sovereign character; 
that is the power to regulate the use of private 
property in such a manner as to advance the wel- 
lare of the public. That is called the police power 
and the law is that when the owner of property 
suffers loss or damage in relation to property by 
reason of the exercise of the police regulation it is- 
'damnum absque injuria' and no compensation can 
be recovered therefor. In such cases the attempt 
of the owner is to establish that the police regula¬ 
tions are in excess of what is required in the- 
interests of the public welfare, that it is unreason¬ 
able and arbitrary and that it should not be upheld 
as a valid exercise of the police power, in which 
case it will be invalid. Thus the American deci- 
sions are based on a construction of the 5th and 
14th amendments and on a consideration of the 
requirements of the due process clause and the* 

e r 6525 0f power relations. 

Great caution must be exercised in applving these* 
decisions for determining the rights of the parties- 
under Sect ion 299 ( 2 ) of the Government of India 
Act and Article 31 (2) of the Constitution. Both* 
these provisions speak of acquisition of property 

nrnnprtrr 5 Hl refers to taking or 

k° expression s of the same im- 
Sr^n cL 1185 *** held Ulat acquisition of 
L 299 implies that there must 

be actual transference Vide ‘Lai Singh v Center 

Provinces and Berar', 1944-1 Mad L J 510 §£ e£ 

of property has been construed as 
of much Wider significance. Willis in his 
™ ,ise on Constitutional Law states that at one 
time a narrow view was taken of the meanta* nr 
'he word “taking'' limiting it to pK a T!15 
sion and then refers to cases which have taken- 
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3. broader view, Vide pages 821 to 823 and the law 
is stated by him in these terms: 

“The true effect of the Constitutional amend¬ 
ments referred to was only to require the Courts 
to do what they should have done without such 
amendments to wit; to hold that there is a taking 
whenever there is any injury to property other 
than by the police power or taxation which would 
be actionable if done by a private individual, that 
is, a tort; in other words, that there is a taking 
whenever any incident of property, whether a 
right, power, privilege, or immunity of ownership, 
is taken from the owner." 


Another learned writer Nichols has the following 
on the meaning of the word taking: 

“It is well settled that a taking of property within 
the meaning of the constitution may be accom¬ 
plished without formally diverting the owner of 
nis title to the property or of any interest there¬ 
in. Any limitation on the free use and enjoy¬ 
ment of property constitutes a taking of property 
within the meaning of the constitutional provi¬ 
sion. It is sufficient that the person claiming 
compensation has some right or privilege in the 
appropriated property, which right or privilege 
is destroyed, injured or abridged by such appro¬ 
priation." 

It is not necessary, in order to render a statute 
obnoxious to the restraint of the constitution, that 
it must in terms or in effect authorize an actual 
physical taking of the property or the thing itself, 
so long as it affects its free use and enjoyment or 
the power of disposition at the will of the owner. 
Property in land is "taken" whenever any one 
of the qualified privileges of which it is imposed is 
taken. Vide Nichols on Law of Eminent Domain 
(1950 Edn.) Vol. 12 pp. 236-237. See also Corwin 
on Constitution and What It Means Today, p. 179. 

(46) Thus under the American law taking in¬ 
cludes not merely the transfer of title and taking 
physical possession but any act which interferes 
with the use and enjoyment of any right over pro¬ 
perty. The cases cited by Mr. umamaheswaran. the 
learned advocate for the petitioners are instances 
of the extended meaning put upon the word “tak¬ 
ing". Thus in 'Pensylvania Coal Co. v. Mahon 1 , 
260 US 393: 67 Law Ed 322, a state law which pro¬ 
hibited the owners from carrying on mining ope¬ 
rations under certain circumstances was held to 
amount to taking property without compensation 
and therefore bad. Mr. Justice Holmes put the 

matter thus: ... . 

“The general rule, at least, is that while property 
may be regulated to a certain extent, if regula¬ 
tion goes too far it will be recognised as a tak- 
in? " 

This reasoning will clearly be inadmissible in con¬ 
struing S. 299(2) or Art. 31(2) because a mere pro¬ 
hibition cannot be acquisition under these provi¬ 
sions. In ‘United States v. Causby 1 . 328 US 2 d 6: 
30 Law Ed 1206, there was a chicken farm adjacent 
to an airport and the complaint of the owner was 
that the flight of the planes at low altitudes at all 
hours of the day and night and the frequent noise 
and glare of lights seriously interfered with the 
enjoyment of the property as chicken farm and 
diminished its value and that the acts amounted 
to taking of property without compensation. This 
contention was upheld. Mr. Justice Douglas ob- 

S "lTis 'ancient doctrine that at common owner¬ 
ship of the land extended to the periphery of 
the universe ‘Cajus est colum ejus est usoue ad 
colum 1 . But that doctrine has no place in the 
modern world. The air is a public highway as 
Congress has declared 

• • • 


But that general principle does not control the 
present case. For the United States conceded an 
oral argument that if the flights over respon¬ 
dents' property rendered it uninhabitable there 
would be a taking compensable under the fifth 
Amendment." 

On the same principle it was held in ‘Portsmouth 
Harbour Land and Hotel v. United States', 260 U S 
326: 67 Law Ed 287, that the continuous firing 
and discharging of guns across a land which was 
used as a summer resort and which had the effect * 
of frightening off the visitors would constitute tak¬ 
ing of that land, if it was of an abiding charac¬ 
ter. These and similar decisions proceed on a prin¬ 
ciple of law which is different from that embodied 
in S. 299(2) and Art. 31(2) and cannot be relied 
on as furnishing a safe guide for interpreting them. 

It is essential under the Indian Law that there 
should be a transfer before these sections could 
be invoked. A case nearer home is the one reported 
in ‘Minister of State for the Army v. Dalziel’, (1944- 
68 C LR 261). That was a decision under placitum 
31 to S. 51 of the Constitution Act of Australia 
which is in these terms: "The Parliament shall 
subject to this constitution have power to make 
laws for the peace, order, and good government 
of the Commonwealth with respect to the acquisi¬ 
tion of property on just terms from any state or 
person for any purpose in respect of which the 
Parliament has power to make laws". 

(47) The question arose with reference to a 
vacant site belonging to the Bank of New South 
Wales of which the claimant was in possession as 
lessee. In 1942 the Government required it for the 
purpose of war and acting under certain regula¬ 
tions entered into possession of the same. Some 
compensation was awarded but the claimant con¬ 
tended that he was entitled to compensation on 
just terms treating the action of the Government 
as acquisition under S. 51 Placitum 31. The argu¬ 
ment for the Government was that the acquisition 
under Placitum 31 could only mean an acquisition 
of the entire bundle of rights as owner or as ten¬ 
ant, that the tenancy of the respondent, claimant, 
was not acquired and the mere taking of iwssession 
was not acquisition. Latham C. J. was of the opinion 
that there was a distinction between acquisition of 
property and taking possession thereof and that on 
the facts there was no acquisition but only taking 
of possession as licensee. The following passages 
from his judgment may be quoted: 

"But possession and ownership of land, thougn 
closely connected, are not identical And accord¬ 
ingly in my opinion the facts that the right w 
possession is the most valuable attribute of°wner- 

ship, that possession is prima facie ^Sflnto 
ownership, and that possession may develop into 
ownership, do not justify any ‘dentificat.on of 
possession with ownership but on the con rary, 
emphasize the distinction between ™ 

The fact that the Commonwealth is in possession or 
land as a result of action under the Relation 
does not show that the Commonwealth has be¬ 
come the owner of the land or of any estate in 

But^tirmajo'lty of the Court held that when a 

fubstantial portion of a right to 
must be treated as an acquisition notwithstanainB 
that certain unessential elements of the ret 
mains unaffected. Thus though the tenancy 
Dalziel was not acquired as such ‘ fi ^ , an 
of the property was taken away fiom him 
idefmite period there was nothin!^ f 

of his riehts as a tenant excepting the husk u 
tenancy" which the Court held amounted to ana 

r&s-o zsn sss srs— 

behind this decision: 
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"Property in relation to land, is a bundle of rights 
exercisable witn respect to the land. The ten¬ 
ant of an unencumbered estate in fee simple in 
possession has the largest possible bundle. But 
there is nothing in the placitum to suggest that 
the legislature was intended to be at liberty to 
free itself from the restrictive provisions of the 
placitum by taking care to seize something short 
the whole bundle owned by the person whom 
it was expropriating. ‘Possession vaut titre’ in 
. more sense than one. Not only is a right to pos¬ 
session a right of property but where the object 
of proprietary right is a tangible thing it is the 
most characteristic and essential of those rights.” 


It will be noticed that this judgment does not dis¬ 
sent from the clear opinion of Latham C. J. that 
acquisition is different from taking of possession; 
it only decides that in determining whe¬ 
ther there has been acquisition of pro¬ 
perty or not one must have regard 
to the substance of the matter and not its mere 
form. That is how this decision has been under¬ 
stood in ‘Charanjit Lai v. Union of India/ 1951-14 
SCJ 29 at pp. 50 and 59.byMukherjee, J. at page 
50 ana by Das J. at page 59. 

(48) A question may be raised as to whether 
taking of possession apart from the acquisition of 
ownership is within S. 299(2) of the Government 
of India Act. Article 31. Cl. 2 of the Constitution 
mentions both acquisition and taking of possession 
suggesting thereby that the two are distinct and 
that acquisition does not comprehend taking of 
possession. In ‘Charanjit Lai v. Union of India*. 
1951-14 S C J 29 already cited the following observa¬ 
tions occur in the judgment of Mukherjea J. 
“Article 31(2) of the Constitution itself makes a 
clear distinction between acquisition of property 
^and taking possession of it for a public purpose, 
though it places both of them on the same foot¬ 
ing in the sense that a legislation authorising 
either of these acts must make provision for pay¬ 
ment of compensation to the displaced or ex¬ 
propriated holder of the property/’ 


I have already referred to the observations of 
Latham C. J. in the 'Minister of State for the Army 
v. Dalziel’, 1944-68 C L R 261 where ownership and 
possession are treated as different. As S. 299(2) of 
the Government of India Act refers only to acqui¬ 
sition but not to taking of possession it may be 
a debateable question as to whether mere taking 
of possession would be within that section, in 
'Tan Bug Taim v. Collector of Bombav’, AIR (33) 
1946 Bom 216 Bhagavathi J. held that a requisi¬ 
tion of immovable property could not be held to 
be acquisition within the meaning of Sec¬ 
tion 299(2) even with the aid of the defini¬ 
tion in Section 299 (5). The effect of this 
decision was nullified by an ordinance and 
now under the Constitution requisition has been 
expressly included along with acquisition in Entry 
No. 36 in list No. II and in Entry No. 42 in List 
No. 3. It is however unnecessary to discuss this 
question further because even if it is to be assumed 
tnat S. 299(2) would cover cases of possession there 
*as been no such taking of possession in this case 
Tne petitioners had only a right to receive rent 
ana that is wholly left in tact and has not been 
taken away. The decision in ‘The Minister of State 
ior the Army v. Dalziel’. 1944-68 CLR 261 there¬ 
fore does not help the petitioners. 

4 i now d€al wit* the Indian authori- 
on behalf of the petitioners. In the case 
Chowdhury v. Union of India*. 

S 29 0x6 facts were ^at under a special 
£ overnm ent superseded the existing 
directorate of the Sholapur Spinning and Weaving 


company and appointed a fresh set of directors 
with authority to take over the property, the effects 
and actionable claims of the company and to 
manage the same. Certain rights of the share¬ 
holders such as moving for winding up or appoint¬ 
ment of receiver were suspended. An individual 
share-holder challenged the validity of this ordin¬ 
ance by a writ under Art. 32 of the Constitution. 
It was held that none of the fundamental rights 
of the share-holders were violated by the ordinance 
and that therefore the application by him was not 
maintainable. One ol the points raised was whe¬ 
ther the provisions of the ordinance were repugn¬ 
ant to Art. 31(2). In discussing this question a 
distinction was made between the rights of the 
company as a juristic person and the individual 
rights of a share-holder. Mukherjea J. with whom 
Kania C. J. and Fazl Ali J. agreed observed that 
an acquisition under Art. 31(2) must be of the 
right in its entirety. 

“It cannot be disputed that acquisition means 
and implies the acquiring of the entire title of 
the expropriated owner, whatever the nature or 
extent of that title might be. The entire bundle 
of rights which were vested in the original holder 
would pass on acquisition to the acquirer leav¬ 
ing nothing in the former.” 

and again concludes: 

“In the context in which the word “Acquisition” 
appears in Art. 31(2) it can only mean and refer 
to acquisition of the entire interest of the previ¬ 
ous holder by transfer of title and I have no 
hesitation in holding that there is no such ac¬ 
quisition either as regards the property of the 
company or of the share-holders in the present 
case.” 


This is clear authority against the petitioners’ con¬ 
tention that taking over of the right to collect rent 
under S. 3(4) could be regarded as an acquisition 
under S. 299 (2). Then taking up the question of 
possession Mukherjee J. held that there was no dis¬ 
possession so far as individual share-holders were 
concerned because their right to dividend and their 
right to dispose of the property were not affected 
by the ^legislation; that they were a substantial 
portion of their rights as share-holders and that 
even applying the test enunciated by Rich J. in 
Minister of State for the Army v. Dalziel*, 
1944-68 CLR 261, there was no such dispossession 
as would in substance amount to acquisition. The 
question was raised as to whether the provisions 
relating to management by the new directors could 
not amount to dispossession of the company as a 
juristic person. It was contended by the learned 
Attorney General that the dispossession was not 
of the entire rights of the company and that, there¬ 
fore, the case did not fall under Art. 31 (2) of the 
Constitution. As to this the learned Judge observ- 

“It is difficult in my opinion to accept the conten¬ 
tion formulated in such broad terms ” 
and he adds: 

“It is not, however, necessary for mv purpose to 
pursue the matter any further, as in my opinion 
there has been no dispossession of the rights of 
a share-holder in the present case.” 

a H»h? eld , U ?£ t th u e restrictions imposed up- 
th fu . 8 ^u 0f the share-holders did not take 
r rlght t0 receive dividends or to dispose 

Art^l m rt?/nnt“ S , ^ 6Se rights were substantial 
^ not . 8 PP 1 y- He also held that the 
c«wil ment a nght to e,ect directors, pass re- 
r p l esent , "**«““* up petitions are 
P rivileges incidental to the 
ownership of the shares and not property withim 
he meaning of that Article. Then dealtog S 
the question whether the company was dispossess- 
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ed the learned Judge refers to the argument of 
the learned Attorney-General that the possession 
by the new directors may be construed as posses¬ 
sion oy the company and observed that that could 
not be the position as the directors were not under 
the control and direction oi the company and 
accordingly there was great force in the contention 
that the company had been dispossessed. That, 
however, was held to give no right to the individual 
share-holder to apply under Art. 32. These obser¬ 
vations do not help the petitioners because the 
position of the iand-holders in these petitions is 
analogous to that of the share-holders, their right to 
receive rent and dispose of the property being 
unailocted by the legislation. 

(50) Another decision relied on before us is the 
case in ‘Kameshwar Singh v. State of Bihar*, 29 
Pat 790. I shall have to revert to this decision in 
dealing with another point. On the application 
of S. 299(2) this case does not support the peti¬ 
tioners. Shearer J. in dealing with this question 
says: 

“There has been much controversy at the Bar as 
to whether or not, what is proposed to be done 
under the impugned Act amounts to the acqui¬ 
sition of the plaintiff's property. Mr. Das strong¬ 
ly relied on ‘Minister of State for the Army v. 
Dalziel’, 1944-68 CLR 261, and adopting the words 
of Rich J. contended that, once the management 
of his client's estate had been taken over, nothing 
would be left to him but “the empty husk of 
ownership" I find myself quite unable to accept 
this view. The plaintiff is to remain the owner 
of his estate and is alone to be competent to sell 
or make a gift of it, and he is to continue to derive 
a considerable, although perhaps a much reduced, 
income from it." 

These words aptly describe the position of the 
present petitioners. Sinha, J., also takes the same 
view. He observes: 

“As already pointed out, the impugned Act is a 
mixture of restraints on the power of alienation 
of land by a proprietor or a tenure-holder, a sus¬ 
pension of his rights of management without ac¬ 
quisition of any rights by the Government to be 
exercised for the benefit of the public or for the 
benefit of any particular section of the public." 
and he held that the legislation did not amount 
to acquisition within Section 299 (2). Das, J., 
however was of a different opinion: vide the discus¬ 
sion at pages 888 to 892. 

(51) In discussing the applicability of Section 299 

(2) to this category of sections it has to be borne 
in mind that that section applies only to a acqui¬ 
sition of land which as defined in Section 299 ( 5) 
includes also rights over land. But what is the 
right to land which Section 3 (4) of XXX of 1947 
takes away? The right to rent may be correctly 
described as a benefit to arise out of the owner¬ 
ship of the land but that as we have seen is not 
touched by Section 5 (4). Is the right to collect 
rent apart from the right to the rent itself an 
interest in immovable property? Clearly not. It 
is a mere power which the owner possesses as an 
incident to his ownership. It is only this power 
that has been transferred to the Government and 
not the interest in the land in respect of which 
this power is to be exercised. The argument for 
the petitioners fails to take into account the funda¬ 
mental distinction which in law exists between an 
estate and a power. A right to collect rent even 
putting it as high as a right to manage the pro¬ 
perties is nothing more than a pow r er. The 
creation of a power does not in any way vest the 
property in the donee. 1 (Halsbury’s Laws of Eng¬ 
land, Vol. 25 para 934) and Section 299 (2) is 
limited to acquisition of land or interests in land 
and not to grants of powers. 


(52) Again when Section 299 (2) refers to acqui¬ 
sition oi property and payment of compensation 
therefor, it ooviously reiers only to property for 
which there is a value. What is toe value to be 
put on a right to recover rent apart from the rent 
itself? 


(53) Under Section 3 (4) toe Government under¬ 
takes a duty of collection and deducting the 
collection charges and aues it has to pay over the 
baiance to the owner. Is this a right or an obli¬ 
gation? It appears to me to be clear beyond doubt 
that toe right of management can in no sense be* 
regarded as property within the meaning of Section 
299 (2). To sum up: 

(1) For Section 299 (2) to apply there must be a 
transfer of land or interest in laud; 

( 2 ) mere reduction oi rent or enchancement of 
assessment is not acquisition even though the 
vaiue oi the property might suffer diminution; 

(3) an acquisition contemplated by Section 299 (2) 
is oi the entire bundle of rights of the expro¬ 
priated owner but if all, the substantial elements 
of rights have been taken away it can be treated 
as an acquisition notwithstanding that some un¬ 
essential ingredients of the rights are left un¬ 
affected and 

(4) a legislation which merely takes away the 
right of management without interfering with 
toe title of the owner or his light to income from 
the property is not within Section 299 (2). 

I am accordingly of opinion that Act 30 of 1947 is 
not oad as infringing the requirements of Section 
299 ( 2) of the Government of India Act. 

(54) I shall now deal with the contention that 
Act XXX of 1947 was beyond the competence of 
the provincial legislature as the subject-matter 
could not be brought under any of the entries 
either in the provincial or concurrent list in. 
Schedule 7 of the Government of India Act. The* 
learned Advocate-General conceded that this legis¬ 
lation does not fall under Entry No. 9 of the 
Provincial list, which is 'compulsory, acquisition 
of land'; if it did, it will of course be hit by Section 
299 (2) but he contends that it falls under Entry 
No. 21 of List No. 2 which is as follows: 

“Land, that is to say, rights in or over land, land 
tenures, including the relation of landlord ana 
tenant and the collection of rents; transfer* 
alienation and devolution of agricultural land, 
land improvement and agricultural loans; colom- 
sation; Courts of Wards, encumbered and attacn- 
ed estates, treasure trove." 

His argument is that the legislation is; one m 
respect of collection of rent and that it is witnin 
the competence of the provincial legislature. Tna 
this is legislation relating to collection of rerns 
cannot be disputed. The rent has to be paid oj 
toe tenant to the Provincial Government. In de¬ 
fault it could be recovered as arrears of lana 
revenue and the chapters of Estates Land Act r 
lating to recovery of rent through revenue Courts 
are repealed by Act 7 of 1951. Thus these sections 
enact special provisions for collection of rent an 
they constitute the Government as statutory agenu> 
for the landlords and provide aPPropr 1 ^®,^ 0 ^. 
sions for realising of the rents. It should aLo be 
remembered that from 1865 there have been special 
laws relating to collection of rents in estates, 
under these laws proceedings are to be taKen 
fore a deputy collector and there are s P c 9, i f’L inRS 
enacted for the conduct of these proc • 
Section 3 (4) is one more step in the same a 
tion and that instead of the landlord apP^Jng 
the deputy collector to take action the piovinclaL 
Government is itself to take action and 
place of the cumbersome machinery of su it an 
execution proceedings for the recovery of rent there 
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is substituted a procedure for realising rent as if 
if were arrears of land revenue. I am unable to 
see anything in Section 3 (4) which is outside the 
scope of Entry No. 21, nor is there anything in the 
language of Entry No. 21 to exclude Act 30 of 
1947 from its purview. 

(55) In the 'United Provinces v. Atiqa Begum’, 
1941-1 Mad L J 65 Sup, a question arose as to the 
validity of the United Provinces Regularization of 
vRemission Act, 14 of 1938. Certain remissions of 
rent had been made by the Collector under the 
provisions of certain regulations and these were 
legalised by the Act 14 of 1938. In 'Atiqa Begum v. 
Abdul Maghni Khan', ILR (1940) All 455, a Pull 
Bench of the Allahabad High Court had held that 
the impugned Act was 'ultra vires' as being op¬ 
posed to Section 292 of the Government of India 
Act. Iqbal Ahmed, J., had further held that the 
legislation was not within the ambit of Entry No. 
21 Of List No. 2 and was therefore beyond the 
competence of the legislature. He observed: 

"By the authority given to it to make laws about 
the ‘collection of rents' the Provincial Legislature 
is in my judgment authorised to provide about 
payment of rent in cash or in kind; to fix the 
instalments in which rent is to be collected, to 
make provision about abatement or enhancement 
of rent, to prescribe the conditions under which 
the rent may be remitted, to regulate the method 
by which the rent is to he collected to to legis¬ 
late about kindred matters. 

Tile impugned Act, however, is not with respect 
to any such matter. It is therefore outside the 
scope of Entry 21 of the Provincial List." 

In commenting upon the correctness of these ob¬ 
servations Gwyer, C. J., stated: 

"I do not know why the learned Judge should 
assume that the list of illustrations which he 

gives is necessarily exhaustive.• • • 

The general descriptive words in Item No. 21 in¬ 
clude “the collection of rents” and if a Provin¬ 
cial Legislature can legislate with respect to the 
collection of rents it must also have power to 
legislate with respect to any limitation on the 
power of the landlord to collect rents that is to 
say, with respect to the remissions of rents as 
well as to their collections.” • • • 

I have no doubt that legislation with respect to 
the remission of rents is legislation with respect 
to a matter included in.Item No. 21.” 

He also observes: 

“I think, however, that none of the items in the 
list is to be read in a narrow or restricted sense 
and that each general word should be held to 
extend to all ancillary or subsidiary matters 
which can fairly and reasonably be said to be 
comprehended in it.” 

Varadachariar, J., expressed himself in simi¬ 
lar terms, vide P. 110. ‘Uday Chand v. Samrendra- 
nath’, AIR (34) 1947 FC 19, is another decision 
of the Federal Court in which the validity of a 
legislation was considered with reference to Entry 
No. 21, Section 168 (A) of the Bengal Tenancy 
’ Act prohibited the landlord from realising the rents 
due from a tenant from any property excepting 
the holding in respect of which it was due. It wa$ 
held that this was "clearly a piece of legislation 
in respect of the right of landlord and tenant with 
regard to rent which had accrued due in respect 
of the property let to the tenant” and that it was 
‘intra vires’ under Entry No. 21. These authori¬ 
ties show that the subject "collection of rent" is 
of wide import. This is in accordance with the 
view which is well settled that the words "with 
respect to any matter enumerated in the list” oc¬ 
curring in S. 100 of the Government of India Act 
should receive a liberal construction and that they 


should not be interpreted narrowly so as to in¬ 
validate legislation. Moreover there being a pre¬ 
sumption in favour of the validity of an Act, it 
is a well settled rule of construction that when 
Courts are caUed upon to pronounce upon the 
validity of an Act they would be justified in put¬ 
ting as wide a construction on the words of the 
statute as possible for the purpose of giving effect 
to it. The following observation of the Federal 
Court in *Re. In the matter of the powers of the 
Federal Legislature to provide for the levy of an 
estate duty’, AIR (31) 1944 FC 73, in the judgment 
of Spens, C. J., and Varadachariar, J., is relevant: 
"When a Court is called upon to pronounce 'an 
actual legislation ‘ultra vires’ the view point of 
ascertaining the probable intention of Parliament 
becomes slightly different because though the in¬ 
tention of the Constitution Act is even then the 
test, the presumption in favour of validity — 
weak as it may sometimes be — inclines the 
Court to put as wide a construction as possible 
on the words used in the enactment.” 

I am accordingly of opinion that the language of. 
Entry No. 21 should be construed as sufficiently! 
wide to comprehend Act No. 30 of 1947. 

(56) It is urged for the petitioners that under 
the Act the Government has in effect taken over- 
the management of the estates and that is not a 
subject within the competence of the provincial 
legislature. The decision in 'Kameshwar Singh v. 
State of Bihar', 29 Pat 790, was strongly relied in 
support of this contention. There the question re¬ 
lated to the validity of Bihar State Management 
of Estates and Tenures Act (Bihar Act XI of 
1949) and it was held that that legislation was not 
covered by any of the entries in the Provincial list 
and that, therefore it was unconstitutional. An 
examination of the provisions of that Act shows 
that in its scope and operation it is altogether 
different from the Madras Act. It is unnecessary 
to set out in any detail the provisions of that Act 
because they have been exhaustively analysed in 
the judgments of the three learned Judges who 
pronounced that Act to be invalid. Some broad 
features wherein that Act differs from the Madras 
Act No. 30 of 1947 may be noted. That Act pur¬ 
ports to "Provide for the State management of 
estates” and not merely 'for the collection of 
rents” as does the Madras Act. Under that Act 
the management is to be by an officer to be appoin¬ 
ted by the Government whereas in the Madras 
Act the Provincial Government itself is constituted 
the collecting agency. The manager under the 
Bihar Act is empowered to take charge of the 
estates and such buildings and papers and other 
properties as are essential for the management and 
he has the power to cancel lease and mortgages, to 
ascertain amounts dut to creditors and frame 
scheme for the liquidation of the debts of the 
proprietor and the period of management is to last 
for twenty years. The substance of the Act was 
stated by Shearer, J., in the following terms: 

"The conclusion is, to my mind, irresistible and 
is that the impugned Act is to be used as a 
device for making the estate of the plaintiff and 
the estates of other substantial zamindars the 
'vile corpus’ of a vast and hazardous experiment. 
If it is found that the estates can be success¬ 
fully managed and made a source of revenue 
to the Provincial Government, other estates will 
gradually be taken charge of. If on the other 
hand, the experiment proves a dismal failure, 
the estates will be restored to their owners, and 
the latter will be left to do what they can to 
rehabilitate themselves. Was the Provincial 
Legislature competent to enact such a law” 

The learned Judge held that it was not. It will 
be seen that in the Madras Act the proprietors are 
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not dispossessed of any properties of which they 
had possession prior to the Act. No building and 
no papers are taken possession of and no manage¬ 
ment of their estates is generally undertaken. The 
Act does what it purports to do and only provides 
for recovery of rent due from the ryots. The de¬ 
cision in ‘Kameshwar Singh v. State of Bihar*, 29 
Pat 790, is inapplicable to Act 30 of 1947. 

(57) It is noteworthy that while the petitioners 
contend that this legislation does not tail under 
Entry No. 21 they do not suggest that it falls under 
any entry in List No. 1 so as to bar the juris¬ 
diction of the provincial legislature. If their argu¬ 
ment is to be accepted then the position would be 
that tiie subject does not fall within the scope 
of any of the entries enumerated in the three 
lists and that, therefore, it should form part of the 
residuary power in respect of which there could 
be legislation only in the manner provided in 
Section 104 of the Government of India Act. 

(58) In ‘Manikkasundara Bhattar v. R. S. 
Nayudu’, 1946 F L J 57, a similar contention was put 
forward with reference to Entry No. 34, List No. 11 
which was in these terms: 

“Charities and charitable institutions; charitable 
and religious endowments." 

The argument was that religious institutions were 
not within this entry and that there being no 
other entry relating to that subject it fell within 
Section 104 and that the legislation by the provin¬ 
cial legislature was incompetent. Rejecting this 
argument the Federal Court observed as follows: 

“We should moreover in any event prefer a 
construction which would enable legislation on 
a subject of such vital importance in India to 
be enacted by some legislative body rather than 
leave it to be delt with under Section 104 * * 

But when there is a choice between two possible 
constructions of an entry or entries one of which 
will result in legislative power being conferred 
by some entry or entries in the lists and the 
other in a finding of no existing power, but if 
legislation is required that recourse must be had 
to Section 104 the first construction should on 
principles analogous to those applied to the 
Canadian Constitution be preferred." 

These observations furnish a strong ground for 
construing Entry No. 21, as wide enough to cover 
Act 30 of 1947. 

(59) Mr. Vedantachariar appearing for the 
zamindar landholders sought to argue that the 
true relationship between a zamindar and a ryot 
was not that of a landlord and a tenant and he 
referred to passages from the fifth report and the 
observations in ‘Venkatanarasimha Naidu v. 
Kotayya’, 20 Mad 299. and ‘Vellanki Venkatarama 
Rau v. Papanna Rao’, 21 Mad 299 at p. 301 and 
'Venkatamahalakshmamma v. Ramajogi’, 16 Mad 
271 at p. 274. It is true as already pointed out 
that the rights of the zamindar differ in material 
particulars from those of the landlords under the 
general law but those differences do not affect the 
relationship of the zamindar and the ryots in law 
which is that of a landlord and a tenant; nor do 
they alter the character of the payments made by 
the ryot to the zamindar whether in kind or money 
which is rent. The legislation on this subject has 
proceeded for nearly a century on the basis that 
they stand in the relation of a landlord and tenant 
and it is too late in the day to dispute that 
position. If the argument of Mr. Vedantachariar 
is to be accepted then the zamindar and the ryot 
will have to be regarded as being in the position 
of joint proprietors of the estate and the impugned 
legislation will then fall directly under the cate¬ 
gory of land under Entry No. 21. The following ob¬ 
servations of the Privy Council in ‘Meghraj v. 


Allah Rakhia’, 1947-2 Mad L J 1 at p. 4, may in that 
context be quoted: 

“The key to Item 21 is to be found in the opening 
word “land". That word is sufficient in itself to 
include every form of land, whether agricultural 
or not. Land is indeed primarily a matter of 
provincial concern. 

The land in each province may have its special 
characteristics in view of which it is necessary 
to legislate and there are local customs and 
traditions in regard to land-holding and parti^ 
cular problems of provincial or local concern 
which require provincial consideration. * * •. 

It would be strange if the land in a province were 
to be broken into separate portions some within 
and some outside the legislative powers of the 
province. Such a conflict of jurisdiction is not 
to be expected. Item No. 21 is part of a Con¬ 
stitution and would on ordinary principles re¬ 
ceive the widest construction, unless for some 
reason it is cut down either by the terms of 
Item No. 21 itself or by other parts of the Con¬ 
stitution which has to be read as a whole." 


(60) Nor am I impressed by the contention that 
this is a colourable legislation. When the legis¬ 
lature intends to legislate on a subject which is 
ouside its competence and it seeks to usurp that 
jurisdiction by disguising itself as a legislation on 
subjects which are ostensibly within its juris¬ 
diction then it can be characterised a colourable 
legislation and that, of course, will be invalid; but 
both the subjects covered by the Madras Act No. 

30 of 1947 are within its competence and apart 
from those two subjects the Act does not in form 
or in substance legislate on any topic which is be¬ 
yond its competence. There is no basis for tnei 
contention that the Government derives indirectlyl 
any benefit under this legislation. This contention* 
must also be overruled. The result then is that 
the Act No. 30 of 1947 is within the ambit of Entry 
No. 21 of the provincial list and that it is a valid 
piece of legislation. 

(61) In this view it becomes unnecessary to dis¬ 
cuss whether the entire legislation should be re¬ 
garded as bad in case Section 3 (4) and the con¬ 
nected sections are held to be beyond the compe- 
tence of the legislature. It would be relevant for 
this purpose to note that the two categories o 
sections in the statute relating to reduction of rent 
and realisation of rent are distinct and severable, 
that the Bill in its original form related only to 
reduction of rent and Section 3 (4) came to 
added only during the passage of the Bill in tne 
Legislature. The two classes of sections are not 
so interwoven as to be inextricable. Re . 1 * an ^ e 11 ^ 
placed on behalf of the petitioners on the follow¬ 
ing observations of Viscount Simon occurring in 
Attorney-General for Alberta v. Attorney-General 
for Canada’, 1947 A C 503: 

“This sort of question arises not infrequently an 
is often raised (as in the present instance)^ 
asking whether the legislation is ntra vires 
‘•either in whole or in part", but this does; not 
mean that when Part II is declared invalid , 
what remains of the Act is to be examined bit J 


what remains oi uie ^ , .C lads' 

by bit in order to determine whether the legts 

lature would be acting within its po f e ^ 1 -n 1 er 
passed what remains. The real question is whether 
what remains is so inextricably bound up with the 
part declared invalid that what remains cannot 
independently survive or as it has s ° T T e ' hole 
been put. whether on a ^ir review of gyjjjj 
matter it can be assumed that the “ 

would have enacted what survives without en 
acting the part that is ‘ultra vires at all. 
tpplving the above principles I should be preparea. 
o hold that even if Section 3 (4) is ‘ultra vires oil 
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the legislature the other portions of the statute 
relating to reduction of rent would be valid. I am 
accordingly of opinion that Act 30 of 1947 is not 
opposed to Section 299 (2) of the Government of 
India Act, 1935, nor is it ‘ultra vires’ of the powers 
of the Provincial Legislature and that it was 
therefore a valid piece of legislation when it was 
passed. 

(62) Now I shall consider the second group of 
. objection whether Act 30 of 1947 became void under 

'^Article 13 of the Constitution as being inconsis¬ 
tent with the fundamental rights declared in Arti¬ 
cle 31 (2), Article 19 and Article 14. The objections 
put forward on the basis of Article 31 (2) are 
identical with those urged in connection with 
Section 299 (2) of the Government of India Act, 
1935 and for the reasons already given they must 
be overruled. 

(63) It has been strongly pressed upon us that 
the provisions of Act 30 of 1947 are opposed to 
Article 19 (1) (f), as imposing restrictions on the 
rights of an owner to “hold" property and that 
they could not be upheld as either reasonable or 
made in the interests of the public. Here again it 
is necessary to consider separately the provisions 
relating to reduction of rent and those relating to 
realization of rent. It was argued by Mr. Kesava 
Iyengar who appeared for some of the petitioners 
that the Act avowedly reduced rents to a sub¬ 
stantial extent and that it is, therefore, an in¬ 
vasion of the right of the owner to hold property 
which means, oi course, his right to enjoy the in¬ 
come from the property. Indeed he argued that 
the reduction of rent payable to a landlord to any 
extent will be hit by Article 19 (1) (f). But the 
relationship of the land-holder and the ryot in an 
estate has peculiar incidents attaching to it, many 

*of them having their roots in custom. The rights 
of a landlord in an estate are often variable and 
not seldom undefined. This is particularly so with 
reference to quantum of rent payable by ryots. 
Tenancy legislation has generally been directed to 
the ascertainment of these rights and it may be 
doubted whether Article 19 (1) (f) can in strict¬ 
ness be applied to such a legislation. The true 
scope of Article 19 (1) (f) is not to determine what 
rights a citizen possesses but only to confer on 
him a power to enjoy those rights to which he may 
be found to be entitled and the tenancy legislation 
which has for its object the determination of those 
rights cannot be said to be inconsistent with Arti¬ 
cle 19 (1) (f). It is true that there has been sub¬ 
stantial reduction of rent and it is possible to 
contend that this is much more than ascertain¬ 
ment of rights and in reality an expropriation 
thereof but then the claim of the ryots is that they 
are liable to pay only what the tenants in the ryot- 
wari areas pay and that the excess which they 
have been paying is illegal exaction by the land¬ 
holder and if the legislature takes the view that 
that is the correct position, then the reduction 
of rent in estates to ryotwari levels will not de¬ 
prive the landlord of what is justly due to him but 
would only limit his rights to what he is lawfully 
^entitled. It is difficult to say that Section 19 (1) 
(f) stands in the way of such a legislation. In 
any event I am prepared to hold that the Act is 
saved by Article 19 (5) as a reasonable limitation 
on the rights of the proprietor made in the in¬ 
terests of the public. The occasion for the legis¬ 
lation was that a large population of tenantry in 
the estates was groaning under a heavy rate of rent 
Mid the Act was passed for granting a relief to 
~? em - ^ uch a le ^ slation will be within Article 19 
ivo). This objection must accordingly be overruled. 

(64) Mr. Vedantachariar appearing for some of 
the zamindars raised a contention which was 


special to them. In order to appreciate this con¬ 
tention it is necessary to bear in mind that in the 
definition of Estates in the Madras Estates Land 
Act Section 3, Clause 2 are comprised different 
varieties of them. The Zamindars holding sanads- 
under permanent settlement form one class. They 
are assessed to the payment of fixed peshkush to 
the Government. Then we have Jagirdars who- 
bear analogy to zamindars in the nature of their 
estates but differ from them in that there is nc 
permanent settlement and no liability to pay pesh¬ 
kush. In this respect they resemble inamdars who* 
hold estates either free of assessment or on pay¬ 
ment of favourable rates of assessment. These 
three classes differ considerably among themselves 
though they have this in common that the tenants 
in all of them have occupancy rights. The re¬ 
duction of rent must operate with varying effects 
on the several classes of landholders. The zamin¬ 
dars unlike others are under an obligation to pay 
peshkush which was fixed in relation to income 
from the estate. In their case reduction of rent 
must operate more harshly than on the jagirdars 
or inamdars wno pay little or no assessment and 
in whose case the reduction of rent is only a re¬ 
duction of income. Now the contention of Mr. 
Vedantachariar is that the effect of this legisla¬ 
tion must be confiscatory so far as zamindars are 
concerned because if the peshkush and cess and 
collection cnarges and other liabilities are deducted 
out of the reduced rent income there may be little 
or nothing left for them out of the estate, if in¬ 
deed there be not any deficiency to be made good 
by them. He accordingly contended that if in the 
working of the Act the Zamindar is unjustly de¬ 
prived of his property he will be entitled to pro¬ 
tection under Article 19 (1) (f), and he relied on 
the cases in ’H. Reagan v. Farmers Loan & Trust 
Co.’, 1894-154 U S 361: 38 Law Ed. 1014, and *Con- 
vington & L. Turnpike Road Co. v. Sandford’, 1896- 
164 US 578: 41 Law Ed 560. In these cases certain 
commissioners acting under the powers granted to 
them by the statute which created them fixed rates 
of tariff for railroad traffic in the former case and 
tolls in the latter. The complaint was that the 
rates were unreasonably high and unjust and 
amounted to destruction of rignts of property. 
This contention was upheld. It might be con¬ 
ceded that by reducing the rent without reducing 
peshkush much injustice might result in particular 
cases. At the same time it must be remembered 
that Act 30 of 1947 operates only in respect of ryoti 
lands; that zamindars have other valuable incomes 
such as forestry, fishery and so forth and private 
lands of the zamindars are also left untouched. It 
is, therefore, difficult to hold without more than 
the Act must necessarily deprive the Zamindars 
as a class of their entire estate. It is just likely 
that some of them might be hit to such an exte-t 
as to bring their case within Art. 19 (i> (f) 
and that in turn will depend upon investigation 
of facts but we are now concerned only with 
validity of the legislation as a whole and there 
is no legal basis for holding that it is invalid 

(65) I shall now consider whether the provisions 
re^t ng to collection of rents are hit by ArtlSe 

1 i** 1 } a S pears t0 me that this question is 
concluded by the decision of the Supreme Court in 
Charanjit Lai v. Union of India’, 1951-14 S C J 29 
There one of the contentions put forward by the 
share-holder was that the restrictions placed on his 

?« ht « a Sh H are H 0ld !L.u ere void under Article 19 
III 7 f) * v? deallng this contention Mukher- 
Jee, J., observed: 

"It is quite clear that there is no restriction what¬ 
soever upon the petitioner’s right to acquire and 
dispose of any property. The shares, which he 
holds do remain his property and his right to 
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dispose them of is not fettered in any way. If 
to \no»d' a property means to possess it, there is 
no infringement of this right either for as I have 
stated already, the acts complained of by the 
petitioner do not amount to dispossession of him 
xrom any property in the eye of law. It is argu¬ 
ed that 'holding' includes enjoyment of all bene¬ 
fits that are ordinarily attached to tne owner¬ 
ship of a property. The enjoyment ol the fruits 
of a property is undoubtedly an incident of 
ownership. The pecuniary bene5t, which a share¬ 
holder derives from the shares he hoids. is the 
dividend and there is no limitation on the peti¬ 
tioner's right in this respect.” 

Then dealing with the restrictions on the right of 
the shareholder to elect directors, pass resolutions 
or to institute proceedings in a Court of law the 
learned Judge observed: 

••In my opinion, these rights are privileges which 
are appurtenant to or how lrom the owner snip 
of property but by themselves and taken inde¬ 
pendently they cannot be reckoned as property 
capable of being acquired, held or disposed of as 
is contemplated by Article 19 (1) (f) of the 
Constitution.” 

Das, J., expressed himself to the same effect, vide 
page 59. On this reasoning it must be held that 
no rights of the petitioners have been infringed 
under Article 19 (1) If), because their title to the 
estate is unaffected; their right to dispose of it is 
untouched; and their right to receive rent has been 
expressly preserved. I am also prepared to rout 
that the provisions of Section 3 (4) of Act 30 ol 
1947 can be upheld as a reasonable restriction made 
in the general interests of the public, under Article 
19 (5). I have already held that the provisions 
relating to reduction of rent are reasonable and in 
the interests of the public. Section 3, Clause (4> 
which is intended to give practical effect to the 
provisions relating to reduction of rent must also 
be held to be valid as being reasonable and in tne 
interests of the public. To fix a reasonable rate 
of rent is not to bring home relief to the tenants 
so long as the landlords are unwilling to reconci.e 
themselves to substantial reduction of rent which 
they had hitherto been receiving and resort to 
Courts might become necessary to work out 
rights of the tenants. The relief might become 
slow and tardy and it is this state of affairs that 
is sought to be remedied by Section 3 ( 4) - Th 
landlord does not thereby lose any of his substan¬ 
tial rights; on the other hand the realisation oi 
rent by the Government will be more speedy and 
less costly. Under the circumstances these provisions 
must also be held to be valid. I am, therefore of 
opinion that none of the provisions of Act 30 of 
1947 infringe the fundamental rights under Article 

19. 

(66) It remains to deal with the contention of 
,Mr. Kesava Iyengar that the provision of Act 
30 of 1947 are opposed to Article 14 and that 
therefore, it Is invalid. This contention is based 
upon explanation I to Section 2 that the special 
officer has power only to reduce rent and not to 
enhance it. It is stated that in the same estate 
the rates of rent vary with different tenants. -I at 
while many of them pay more than the ryotwarl 
rates, it is a legislation in respect of a ctoss and 
reduction of rent but not enhancement thereof is 
discrimination within Article 14. So argues the 
learned Advocate. But It has been held that Arti¬ 
cle 14 does not apply where there is classification 
and as the legislation has for its object the reduc¬ 
tion of rent where It is higher than the ryotwarl 
rates it Is a legislation In respect of a class and 
not open to challenge under Article 14. Moreover 
if even after‘the enactment of Act 30 of 1947 there 


is difference in the rights of the several classes of 
tenants that is not discrimination arising by 
reason oi the Act. The disparity in rates existed 
prior to the legislation and it is no objection to 
the validity of the Act that it has not entirely ob¬ 
literated the pre-existing inequalities. The case 
is analogous to that in ‘Ramjilal v. Income-tax 
Officer, Mohindar Garh’, 1951 S C J 203. The facts 
of that case were that there was no income-tax 
law in the State of Nabha while the State of 
Kaparthala had one and after these states were 
tegrated the residents of Nabha State were assessed 
to income-tax under the law of Pepsu Union. This 
rate was higher than the rates of income-tax in 
Kapurthala. Nabha contended that there was dis¬ 
crimination in that Kapurthala w r as paying less 
income-tax and that, therefore, the Pepsu regula¬ 
tion was discriminatory under Article 14. The 
Supreme Court rejected this contention, Das, J., 
observing: 

“The discrimination, if any, was not brought about 

by the two ordinances, but by the circumstance 

that there was no income-tax Act in Nabha." 

(67) The result then is that Act 30 of 1947 wasi 
valid when it was passed and has not become in-1 
valid under the Constitution and that Act 7 ofl 
1951 is also valid. 

(68) 1 agree with the conclusions of my Lord ihe 
Chief Justice and in the order to be passed on 
these petitions. 

C.R.K./R.G.D Order accordingly 
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RAJMANNAR. C. J. AND SOMASUNDARAM, J. 
Sishtla Janakirama Sastri and another. Appei- 
lants v. Jagani Gopalam and others, Respondents. 

Second Appeals Nos. 2203 to 2207 of 1945 and^ 
C. R. P. No. 1526 Of 1945, D/- 23-2-1951. 

(a) Tenancy Laws — Madras Estates Land Act 

</ ( 1) ol 1908). Ss. 3 (2) (d), 3 (19) — E5tat .^~ 
Meaning — Area subsequently designed as village 

in revenue accounts — Effect. 

The definition of “village" in S. ^ (19) 
be incorporated into the definition of an estate 
in S. 3 (2) (d) of the Act. 

Where therefore the original grant is not of a 
whole village, the grant does not fall within *ne 
definition of S. 3 (2) (d). merely because suose- 
qucntly and at the time of tlie institution of tlte 
suits the area granted as mam was designed as 
separate village in the revenue accounts. Dectsum 
in C. R. P. Nos. 1007 to 1014 of 1942 (Mad) over 
ruled; AIR (38) 1951 Mad 376. Relied m- {pafa s) 

(b) Grant — Construction of — Other docu¬ 
ments — Use of — (Deed — Construction.) 

When the terms of the grant ,are *avaMUeefh* 
documents are not evidence as toUu: ef 1 cct o> m 
grant, which must depend upon the W “JJJ 
in tlie instrument and circumstances of the 
itself. AIR (8) 1921 P C 1 and AIR (35) 1MPC 
25, Re/. . 

(c) Tenancy Laws - ^ras Estates land AC j 

(I (1) of 1908). S. 3 (2). (d) - Y^i^fiarant- 
inam as ‘Khandrika’ - Not a whole vi lage (Gra 

Inam-Construction) - (Deed - Construction^ 

It is well established that any inam village 
9 ? (2) (d) means “a whole village 9 ran 
inam ”, and not anything less 
ever big a part it may be of that 
Where the grant of an inam describes the vilWje 
as a hamlet (stvaru) and the ^antjobeof^a 
"Khandrika of certain Kliatties .he 9™ nfca 
not be regarded as comprising a whole viUag^. g) 
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(d) Words and Phrases — Khandrika — Meaning. 
The word 'Khandrika' is derived from, the Sans¬ 
krit word 'Khandam' which means a piece or a 
part and means a block of land granted as iram 
less than a village but larger than an ordinary 
inam. AIR (10) 1932 P C 238, Relied on. (Para 9) 
P. Somasundaram and G. Venkatarama Sastry, 
for Appellants; K. Rajah Ayyar, p. Satyanarayanc. 
Raju; M. B. Rama Sarma; V. V. Raghavan and ti. 
Rajeswara Rao, for Respondents. 

4Cases referred to: 


(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’21) 44 Mad 421: (AIR ( 8 ) 1921 PCI) (Pr 9) 
(’32) 63 Mad L J 649: (AIR (19) 1932 P C 238) 

(Pr 9? 

(’48) ILR (1948) Mad 585: (AIR (35) 1948 P C 
25) ( Pr 9 , 

(’51) 64 Mad L W 1 : (AIR (37) 1950 P C 105) 

(Pr 17) 

(’42) C R P Nos. 1007 to 1014 of 1942 (Mad) 

(Pr 3) 

(’44) CMP No. 584 of 1944 (Mad) iPr 6 ) 

(’45) C x\I A No. 373 of 1945 (Mad) (Pr C) 

(’47) C R P Nos. 593 to 601 of 1947 (Mad) (Pr 11) 
(’50) 1950-2 Mad L J 442: (AIR (38) 1951 Mad 376) 

(Prs 5, 6 , 10 ) 

RAJAMANNAR, C. J.: These five second appeals 
arise out of five suits which were tried together 
and disposed of by a common judgment by the 
learned Deputy Collector of Eluru division. They 
v/ere brought by persons who were in possession 
of lands in the village of Idulakunta Agraharam, 
in Eluru taluk, West Godavari district, against 
the appellants and others under S. 55 of the 
Madras Estates Land Act praying that the de¬ 
fendants may be directed to execute pattas in 
their favour in accordance with the draft patta 
filed along with the plaint. The defendants resist¬ 
ed the suits mainly on the ground that the re¬ 
venue Court had no jurisdiction as the lands did 
not form part of an estate within the meaning 
of that Act. Their plea was overruled and the 
Deputy Collector decreed the'suits. The defendants 
preferred appeals to the District Judge of West 
Godavari who confirmed the decision of the Deputy 
Collector that the lands were situated in an 
estate. These second appeals by the defendants 
are against the decision of the District Judge. 
<2)The main question for decision in these appeals 
is whether the lands in suit formed part of an estate 
as defined in the Madras Estates Land Act. The 
material statutory provisions in the Act relevant to 
tins question are the following: 

"Section 3 ( 2 ) (d): ’Estate’ means any inam vil¬ 
lage of which the grant has been made, con- 
firmed or recognised by the British Government, 
notwithstanding that subsequent to the grant 
the village has been partitioned among the 
grantees or the successors in title of the grantee 
or grantees." 

Explanation ( 1 ): (inserted by Madras Estates 
v Land (Amendment), Act, 1945 — Madras Act H 
W Of 1945): 

"Where a grant as an inam is expressed to be of 
viUa Se, the area which forms the sub¬ 
ject-matter of the grant shall be deemed to be an 
estate notwithstanding that it did not Include 
certain !ands in the village of that name which 
have already been granted on service or other 
° r reserved for communal purposes." 
^^° n 3 (19>: 'Village' means any local area, 
JSSSSJP or constituting an estate which k 

vlUage 111 the reve A.ue accounts 
FlKflKi revenue accounts are separate¬ 
ly maintained by one or more karnams or 
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which is now recognised by the Provincial 
Government or may hereafter be declared by the 
Provincial Government for the purposes of this 
Act to be a village, and includes any hamlet cr 
hamlets which may be attached thereto." 

It is well established that any inam village in 
S. 3 (2) (d) means "a whole village granted in 
inam", and not anything less than a village, How¬ 
ever big a part it may be of that village. 

(3) The question, therefore, is whether the grant 
in favour of the appellants’ predecessors-in-title 
which comprised the lands in suits was a grant of 
a whole village in inam. The learned District 
Judge was not prepared to hold that the original 
grant in favour of the defendants' predecessors was 
a grant of what was a whole village at the time of 
the grant, but he held that the grant fell within 
the definition in S. 3 ( 2 ) (d), because subsequently 
and at the time of the institution of the suits the 
area granted as inam was designated as a separate 
village in the revenue accounts. He relied upon 
the definition of ’village’ in S. 3 (19) and held 
following the unreported decision of a learned 
Judge of this Court, Shahabuddin, J., in ’C R P 
Nos. 1007 to 1014 of 1942' that the expression "inam 
village" in S. 3 ( 2 ) (d), must be read along with 
the definition of “village" in S. 3 (19) of the Act. 

(4) The decision of Shahabuddin, j., has never 
been followed in this Court to our knowledge. On 
the other hand, the correctness of that decision 
has been doubted more than once and the decision 
of a Division Bench of this Court runs contrary to 
it. The reasoning of Shahabuddin, J., is best ex¬ 
pressed by the following extract from his judg¬ 
ment : 


"The word "village" in that Clause (3) (2) (d). 
has . naturally to be taken in the same sense 
which it bears in Sub-section 19 of S. 3 to which 
reference has already been made. Now under 
Sub-section (19) an area which was recognised 
as a village at the time of the Act 
or recognised as a village at the time the 
question arises or which may hereafter be declar¬ 
ed as a village by the Provincial Government, is 
a village for purposes of this Act. it, therefore, 
appears to me that what Clause 3 ( 2 ) (d), says 
is that any inam which is recognised as a vil¬ 
lage in Government accounts ns defined in Sub¬ 
section (19) of which the grant has been made 
confirmed or recognised by the British Govern¬ 
ment, constitutes an estate. It could not 

have been the intention of the Legislature that 
"j 1 ®*® mentioned in Clause (d) of Sub-section 
( 2 ) to S. 3 should bear a connotation different 
from that in Sub-section (19) and if once the 
defln tion of 'village’ in Sub-section ( 19 ) applies 
to Clause (d) of Sub-section (2) to S. 3 , then 
the determination of the question whether a 
»***" ar . ea of toam land is an estate or not 
depends solely on whether that area at present 
comes within the definition of ’village' in Sub- 

of C the grant'" PeCtiVe ° f itS character at toe time 

(5) The defects in this construction of the ex¬ 
pression ’village’ in Section 3 (2) (d) are do in ted 

v ae “ b * »«»sa R*o, j. inUSToSSg 

Sastn v. Ammanna', 1950-2 Mad L J 442 at p 448 
and it is unnecessary to repeat them as we are in 
entire agreement with that learned Judge. 

< 6 ’decision of Shahabuddin, J., is 
not referred to by them, the decision of Patanlail 
S “ tr * a " d BeH. JJ-. In ‘C. M. A. No. 684 of 1044 

Mte C to^hp' r N °' 3 . 73 1945 ' "Ported to as a fo 2 J 

note to the case in ‘Ramamoorthi Saatri v Am¬ 
manna'. 1950-2 Mad L J 442, goes against it to 
that case what was granted originally was at the 
time of the grant a hamlet of an adjoining village* 
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but it came to be recognised subsequently as a sepa¬ 
rate village and treated as such in the revenue 
accounts. It was contended that as the grant com¬ 
prised a local area which was recognised by the 
Government to be a village at the commencement 
of tiie Act the definition in S. 3 (2) (d), applied. 
But the learned Judges repelled the contention 
observing that S. 3 (19) refers only to a village 
situated in or constituting an estate and: 

••to import that definition into Sub-clause (d) to 
S. 3 (2) which itself defines one category of 
estates, would lead to repugnancy in the con- 
text.” 

With respect, we are in full agreement with the 
reasoning of Patanjali Sastri and Bell, JJ., and 
Raghava Rao, J. In our opinion the definition of 
••village" in S. 3 (19) cannot be incorporated into 
the definition of an "estate” in S. 3 (2) (d), of the 
Act. The view of Shahabuddin, J„ cannot be 
accepted as sound. 

(7) The learned District Judge in view of the 
decision of Shahabuddin, J., which he followed 
considered it unnecessary to decide the other ques¬ 
tion whether the grant even at its inception was 
of a whole village as contended by the plaintiffs. 
In the view we have taken that the decision of 
Shahabuddin, J., was erroneous, it is now neces¬ 
sary to decide that question. 

(8) The terms of the original grant are avail¬ 
able to us as the sanad granted to the ancestors 
of the defendants has been produced (Ex. D. 1). 
It runs as follows: 

‘■Bhudana dharma Sasana Patrika (deed of gift in 
respect of land) executed and delivered in the 
year 1G78 of the ‘Salivahana’ era, corresponding 
to the 15th Vysakha Suddah of the current year 
•Dhara' (1756) in favour of Sishtla Narasimha 
Garu by Jagannatha Appa Rayanim Garu Fasli 
1165. 

Eedulakuntapalem, hamlet of Mupparu relating to 
Haveli Ellore taluk-tank. '4 Khatties' and land of 
8 Khatties all round the tank, wherein wet culti¬ 
vation is carried on by transplantation, in all, a 
•khandrika 1 of 12 •khatties’ has been granted to 
you, in the name of God Sri Rama, as a Sana 
Agraharam. 

Therefore, growing crops therein every year, you 
may enjoy the produce thereof hereditarily from 
son to grandson and so on and live happily." 


(9) There can be no doubt that when the terms 
of the grant are available other documents are not 
evidence as to the effect of the grant, which must 
depend upon the language used in the instrument 
and the circumstances of the grant itself. (See 
'the Secretary of State v. Srinivasachanar 44 
Mad 421 at p. 431 and ‘Sankaranarayana v. H. RE. 
Broad, Madias', ILR (1948) Mad 585 at p. 599. The 
language of a grant — we have perused the Telugu 
original also — leaves no room for doubt, and we 
have no hesitation in finding that the grant was 
not of a whole village. It is quite clear that the 
main village is Mupparru. Eedulakuntapalem is 
described as a hamlet (Sivaru). This means that 
Eedulakuntapalem was not itself a separate village. 
The grant is described to be of a "Khandrika of 
12 khatties." The word "Khandrika" appears to us 
to be very significant. It is derived from the Sans¬ 
krit word "Khandam” which means "a Piece" or 
"a part." The Judicial Committee accepted tne 
meaning of the expression "Khandrika" given to 
it in MacLcan’s Manual of the Administration in 
the Madras Presidency. Vol. HI as: 
i "a block of land granted as inam less than a 
village, but much larger than an ordinary inam. 

(‘The Secretary of State v. Mallayya’, 63 Mad L J 
649 at p. 650.) According to Wilson's Glossary 
■Khandrika’ Is: 


"an allotment of privileged land not exceeding 

four or five 'kattis', or irom 50 to 70 acres; it 

may be either rent free or subject to quit rent." 

It is impossible to hold, having regard to the des¬ 
cription of Eedulakuntapalem as a hamlet and the 
description of the area granted as “Khandrika" 
that the original grant comprised a whole village. 

(10) In the case already referred to in another 
connection decided by Patanjali Sastri and Bell, 
JJ., the subject-matter of the grant was described 
as Patha Pentapadu, hamlet of Pentapadu village.> 
This description was held to clearly show that what 
was granted as inam was not a whole village but 
only a portion of the village. In the other case 
decided by Raghava Rao J., •Ramamoorthi Sastri 
v. Ammanna', 1950-2 Mad L J 442, the grant was 
of a hamlet adjoining a main village and the 
learned Judge came to a similar conclusion that 
it could not be deemed to be a grant of a whole 
village. 

(11) Our attention was drawn to an unreported 
decision of Panchapagesa Sastri, J., in 'C. R. P. 
Nos. 593 to 601 of 1947, dealt with a grant of a 
"Khandrika" and the learned Judge held that the 
"Khandrika” was not at the time of the grant a 
separate village but was only a part of the main 
village. 

(12) As the language of the original grant is 
clear and does not admit of any ambiguity, wc do 
not think much useful purpose will be served by 
an elaborate discussion of the subsequent docu¬ 
ments. Though there are some documents in 
which the Edulakuntapalem Agraharam has been 
treated as a separate village without reference to 
Mupparru village, there are other documents of 
great probative value which confirm the view taken 
by us of the original grant. There is a 'farmana' 
of the year 1791 from one William Warren, acting 
evidently on behalf of the East India Company ad¬ 
dressed to the Circar Servants and Haveli servants 
of Paragana Haveli Ellore taluk. In this the grant 


,s described as: 

"a 'Khandrika of 12 khathies' consisting of tank 
of 4 'kathies' and land of 8 ‘kathies’ all round 
the tank, wherein wet cultivation is carried on 
by transplantation in the hamlet, Eedulakunta¬ 
palem, •Mourije’ Mupparru.” 

rhis description does not carry us any further man 
the original grant itself. 

(13) The extract from the inam fair register re¬ 
lating to the grant in question is Ex. P. 26 but 
there is nothing in any of the columns on whicn 
much reliance could be placed by the respondents. 
The heading is "Register of Inams in the village oi 
Idulagunta Agraharam in the taluk of El ° re - “} 
the district of Godavari." This cannot in any 
way affect the scope of character of the original 

grant. . 

(14) As a consequence of the grant to the appe - 
lants' ancestors of a fairly large block of land 
which had a defined identity as a hamlet, it ^ 
not surprising that there should be separate chit 
tas and other revenue papers. Exs. P. 23 1 and P. 

(a) are two such faisala chittas for the y ears 

43 and 1850-51. On the same ground we nna a 

separate entry of Eedulakuntepalam Agraharam m 

the register of inams (Ex P 26 aheady referred 
to and Ex. P. 24 of 1860 and Ex. P. 25 of 1885J It 
is common ground that in or about 1911 a special 
triune officer was appointed for the Eedulakuntap. 
lem village and thereafter the village was recogn 

sed as a revenue village. It is, th ®r^°p !; t U t0 1911 
sary to refer to the documents subsequent to wu- 
Nor is it necessary to refer to -the documen: ffied 
on behalf of the respondents, documents to whici 
the appellants or their predecessors were Pities 
in which Eedulakantapalem is described as 
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village without reference to the main village Mup- 
paru. 

(15) On the other hand, there are public docu¬ 
ments of great value which unmistakeably lead 
to the inference that Eedulakuntapalem until the 
beginning of this century was being treated as a 
part of the village of Mupparru though, of course, 
it was treated as mam. In Ex. D-12, the tracing 
from a map prepared in the survey of 1363 in Ex. 
D an extract from the survey and settlement regis- 

. ter of Mupparru village of the year 1666, the area 
■^covered by the grant in question was shown as 
covered by survey Number 339 in the village of 
Mupparru. Again, in Ex. D. 7, a plan of Mupparu, 
prepared at the re-survey of 1894 and Ex. D. 5 
re-survey and settlement register of that village 
prepared in 1902 the area of the grant is shown 
as a part of Mupparru village. It is on a con¬ 
sideration of these documents that the learned 
District Judge remarked: 

41 .it might have to be conceded in favour of 

the landlords that down to 1902, since the inam 

was treated as a survey number of Mupparru 

village, it could not be said that Idulagunta was 

{treated as a separate village by itself.” 

(16) Mr. Rajah Aiyar for the plaintifls-respon- 
dents tried to found an argument on the mention 
of the word “haveli” which qualifies Ellore in the 
original grant. He suggested that Mupparru was 
a "Haveli” village, that is, Government village and 
Eedulakuntapalem which was granted to the ap¬ 
pellants’ ancestors by the Zamindar must have 
been a separate village belonging to the zamindar. 
There is no basis in fact for this suggestion. The 
word "haveli” does not necessarily mean that 
Mupparru was a Government village, that is, a 
village in the possession of the East India Com- 

j^pany. We find from Wilson’s Glossary that vil¬ 
lages formerly retained under the management of 
the officers of the Nawab of the Carnatic were 
generally known as "haveli” villages. There is 
nothing in the original grant to support the in¬ 
ference that the grantor owned the hamlet but did 
not own the main village and, therefore, the hamlet 
had a separate existence as an entire village. 

(17) Mr. Rajah Aiyar referred us to the recent 
decision of the Privy Council in ‘Krishnaswami 
Aiyangar v. Perumal Goundan’, 64 Mad L W 1. 
That case related to a grant by the British Govern¬ 
ment in 1895. It was a grant of what was regarded 
as an entire village at the time. There was evi¬ 
dence that the village so granted had once formed 
part of a larger village. Their Lordships pointed 
out that in 1895 the Government granted on inam 
tenure the whole village that is, ‘the whole village 
which for the past 100 years had been recognised 
as an inam village’ and that the important fact 
was that the grant comprised the whole of what 
was then regarded as an inam village. We fail to 
see how the decision on such facts can be of any 
help to decide the question before us which must 
be decided on the construction of the terms of 
the original grant, Ex. D. L 

(18) We find in conclusion that the lands in the 

bruits are not situated in an estate as defined in 

. S. 3 (2) (d), of the Madras Estates Land Act and 

the revenue Court had no jurisdiction to entertain 
the suits which purported to have been instituted 
under S. 55 of that Act. 

(19) The second appeals are allowed and the 
suits dismissed with costs throughout 

(20) ‘C. R. P. No. 1526 of 1945': This revision 
petition arises out of a suit filed by the landlords 
in ejectment in the Court of the District Munsiff 
or Eluru and relates to lands comprised in the 
same grant as we have dealt with in the above 
second appeals. The plaint was returned for pre¬ 


sentation to the revenue Court on the ground that 
the lands were situated in an estate. Now that 
we have held that / this view is wrong the civil 
Court would have jurisdiction to entertain the 
suit. 

(21) The order of the learned District Judge is 
hereby set aside and the suit is remanded to the 
District Munsiff, Eluru, to be tried and disposed 
of according to law. The costs of the revision 
petition will abide the result of the suit. 
C.R.K./D.R, Order accordingly. 
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SATYANARAYANA RAO AND RAJAGOPALAN JJ. 

H. C. Kothari and others, Applicants v. The Com¬ 
missioner of Income-tax, Madras, Respondent. 

Case Referred No. 17 of 1949, D/- 21-9-1951. 

Income-tax Act 11922), Ss. 2(6AA), 8, 10, 12 — 
Interest on securities — Relief of earned income. 

If an income falls under more than one head, the 
assessee has the option of choosing for the purpose 
of income-tax such head which makes the burden 
on his shoulders lighter. But if there is no doubt 
as regards the head under which a given income 
becomes chargeable to tax, it is not open either to 
the assessee or to the department to ignore that 
head and deal with the income for the purpose of 
the tax under a different head. Section 8 which 
deals with interest on securities is a separate and 
distinct head, and if income is chargeable under that 
head, it is not open either to the assessee or to the 
department to change the head and claim to tax 
it under a different head. Where the interest on 
securities teas already charged to tax at the source 
there is no option left to the assessee later on to 
claim that that interest should be treated as part 
of the income of his business. It is no doubt possible 
that these securities may be part of the trade 
assets of an assessee. But that circumstance docs 
not make the interest in respect of such securities 
which is specifically chargeable under S. 8 as part 
of the profits of the business of the assessee under 
S. 10. S. 12 cannot be invoked unless the previous 
heads of income are exhausted. As the interest on 
securities if chargeable under S. 8, the assessee 
cannot claim that that income should be treated 
as income from other sources under S. 12. The 
assessee is not entitled to claim relief of earned in¬ 
come in respect of such interest. 1930 AC 432- 
(1932)-1 K B 517, AIR (27) 1940 Mad 366 S. B., Rei. 

on \ (Paras S, 6) 

Anno: Income-tax Act, S. 8 N. 1, S. 10 N. 1, S. 12 

N. 1. 

M. Subbaraya Aiyar, lor Applicants; C. S. Rama 
Rao Sahib, for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(40) ILR (1940) Mad 178: (AIR (27) 1940 Mad 
366 S B) /p_ c \ 

(1930) AC 432: (99 LJKB 403) (Prs 7 4t 

(1932) 1 KB 517: (101 LJKB 342) (Pr 4 

(1932) 1 KB 283: (100 LJKB 622) (Pr 4) 

SATYANARAYANA rao, J.: The question is: 
Whether on the facts and In the circumstances 
of the case, interest on securities received by 
the applicants should be treated as earned in- 
come, falling under the head ’income from busi- 

ne *f i S * 10 ’ or income from other sources (S. 12) 
and should not be treated as income from securi¬ 
ties (S. 8)?’* 

The assessees during the accounting year ending 
with 31-12-1945 had several sources of incoqvd 
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viz., interest on securities, profits of business, divi¬ 
dends and other interests. The business, how¬ 
ever ended in loss. They ciaimed earned income 
relief in respect of the interest on securities on the 
ground that the securities, the Government Pro¬ 
missory Notes, which they purchased and sola as 
part of their business formed stock in trade and 
that the profits arising in such purchase and sales 
including the interest on securities should be treat¬ 
ed as business profits. As the oilier business end¬ 
ed in loss, naturally they could not claim earned 
income relief in respect of that business. The claim 
was, therefore, confined to the interest on securi¬ 
ties. The definition of "earned income" in S. 2 
t6AA) does not include interest on securities falling 
under S. 8 of the Act, as it does not involve a per¬ 
sonal exertion in earning income on the part of the 
assessee. The attempt, therefore, of the assessees 
was to bring this activity, viz., purchase and sale 
of securities, as part of their business under S. 10 
of the Income-tax Act. They were, however, not 
successful before the Revenue authorities who held 
that the interest on securities is assessable under 
S. 8 and could not be treated as part of the business 
income. 

(2) This view of the department has been chal¬ 
lenged before us solely on the ground that income 
treated as interest on securities should also be in¬ 
cluded in the business income, because it formed 
part of their business operations. The answer given 
on behalf of the revenue authorities by Mr. Rama 
Rao Sahib, learned Counsel, was that, as the in¬ 
come which represents interest on secu¬ 
rities falls under a head which is specifically 
provided for by S. 8, it is not open to the assessees 
to contend that it should be treated as part of 
their business income, as it is made separately 
chargeable under S. 8. 

(3) It is necessary in this connection to under¬ 
stand the underlying scheme of the provisions of 
the Act relating to the charging of income to tax 
and the mode of computation of income. It is an 
undoubted fact that income-tax is one single tax 
on the aggregate total income of an assessee. It 
is, however, classified under various heads and 
made chargeable under such heads. Section 3 of 
the Act is the charging section. Section 4 defines 
the limits to which the net may be spread by the 
department. Section 6 classifies the heads, and 
Ss. 8 to 12 enumerate the principles on which the 
computation of the income under various heads 
should be made. The classification under S. 6 
under various heads however does not mean that 
there are as many taxes as there are heads of in¬ 
come. The tax, as stated above is one tax on the 
aggregate of the income. If once the income is 
dealt with under the proper head, it cannot be 
dealt with again under another head as when once 
the income is taxed, its source for purposes of 
taxation becomes exhausted. These principles have 
been well established both in England and in India. 
It is not open either to the department or to the 
assessee to claim that an income which clearly falls 
under one head should be dealt with under a diffe¬ 
rent head for the purpose of either claiming more 
tax by the tax gatherers or claiming that the burden 
should be made light by the tax payer. The lead¬ 
ing case on this subject is that of the House of 
Lords in ‘Fry v. Salisbury House Estates Ltd\ (1930) 
A C 432. No doubt, in that case the attempt to 
tax under a different head the same income was 
made by the Special Commissioners and not by 
the assessee but that does not in our opinion make 
any difference. The point is dispute shortly stated 
was that a certain house property was assessed to 
tax on its annual value under schedule A. The 
house was however let to various tenants and the 


assessee received rents from them after providing 
certain amenities to the tenants. There was no 
douot a large difference between the annual value 
ox tiie house as estimated in accordance with the 
principles laid down for the determination of the 
annual value and the rent actually received. The 
Special Commissioners claimed that notwithstand¬ 
ing that the house was assessed to tax under S. A 
it was open to them to take into consideration in 
arriving at the profits of the business, the rents 
received from the tenants and after giving credit, * 
with a view to avoid double taxation, to the amount 
which was taken into consideration as annual 
value, and that the balance of the profits left 
should be assessed under schedule D. It was held 
by the House of Lords that notwithstanding that 
more rent was received over and above the annual 
value of the building, it was not open to the Special 
Commissioners to take those rents into considera¬ 
tion with a view to arriving at the profits under 
Schedule D. It may be mentioned that the scheme 
of taxation under the English Act was: Sch. A pro¬ 
vided for the taxatioin of income derived from 
property and lands; Sch. B for income derived 
from the occupation of land; Sch. C for income 
derived from Government securities; *Sch. E for 
income derived from employment in public service 
and Sch. D provided lor taxation of income not 
dealt with specifically in any of the schedules. Lord 
Atkin in the course of his speech at page 457 deal¬ 
ing with the scheme of these schedules observed: 
"Believing as I do, that the specific Schs. A, B, C 
and E, and the rules thereunder contains definite 
Codes applying exclusively to their respective de¬ 
fined subject-matters I find no ground for assess¬ 
ing the tax payer under Sch. D for any property or 
gains which are the subject-matter of the other spe¬ 
cific schedules. In the present case the income from ^ 
the offices should be and has been assessed under 
Sch. A on the annual value as prescribed by 
Statute. It therefore is not the subject-matter 
of assessment under D. I should add that it 
there had been an option to assess under A or 
D, I cannot conceive a more conclusive election 
under the option that the assessment and receipt 
of payment under Sch. A, but this point need not 
be determined." 

(4) This principle was applied by the Court of 
Appeal in ‘Thompson v. Trust and Loan Co., of 
Canada’, (1932)-1 KB 517 on appeal from the 
decision of Rowlatt J. in ’Thompson v. Trust ana 
Loan Co. of Canada’, (1932)-1 KB 283. In that 
case a company carried on business as a loan ana 
finance company. In the course of its business it 
had dealings in stocks, shares and other securities. 
The process adopted by them in the purchase or 
treasury bonds was somewhat similar to the process 
adopted by the assessees in this case. They brought 
treasury bonds cum coupon but sold the bonds ex 
coupons. The coupons were cashed by them after 
detaching them from the bonds and they received 
interest on the bonds less tax deductible at the 
source. The Special Commissioners claimed that 
as the bonds were really part of the trade assets 
of the company, the income of the company should 
be assessed under Sch. D in respect of the proms 
or gains of the company’s business and that 
net interest received by the company which was 
taxed under Sch. C could be brought into accou 
for the purpose of assessment by giving credit ™ 

It to avoid double tax. The interest on the Donas, 
of course, as under the Indian Act, was separately 
chargeable to tax under Sch. C. The contention 
of the Special Commissioners was disallowed by tno 
Court of Appeal applying the principle of the defini¬ 
tion in 'Frv v. Salisbury House Estates Ltd’, (1930) 

A C 432. At p. 528 Lord Hanworth M. R. consider¬ 
ed the question and observed: 
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“If then the company’s purchase was of bonds 
which in the ordinary course would bear fruit, 
they are entitled for the purposes of Sch. D to 
set against the price paid for the bonds the price 
received for them. It may seem at first sight as if 
something more ought to be brought into account, 
as if for the purposes of an assessment under 
Sch. D that was too simple a way of looking at 
the transaction and that something more ought 
to be brought into account; but income-tax is 
4 charged upon the subject by the Income-tax Acts. 
It may well be that the system is not perfect, 
that it is not entirely a coherent whole, yet the 
Court has to see whether or not any other sub¬ 
ject-matter is brought into charge under the Code 
provided by the Income-tax Acts. The reason 
why tile ‘Salisbury House case*, (1S30) AC 432 
has been referred to is not because of an ana¬ 
logy in the facts, but because of the important 
demonstration in that case of the general prin¬ 
ciple underlying the Income-tax Act, 1918. Lord 
Dunedin there makes it plain that income-tax as 
it is imposed under this Act is one tax to be re¬ 
covered in a particular manner in respect of each 
particular property and in accordance with the 
particular circumstances; and Lord Atkin, deal¬ 
ing with the matter in a manner which is a little 
closer to this case, says: 

“In my opinion it makes no difference that the 
income so derived forms part of the annual pro¬ 
fits of a trading concern. For the purpose of 
assessing such profits for the purpose of Sch. D 
the income so derived is not to be brought into 
account”, 
and later, 

“Similarly, I am of opinion that income derived 
by a trading company frpm investments of its 
A funds, whether temporary or permanent, in Gov¬ 
ernment Securities must be taxed under Sch. C, 
and cannot for the purposes of assessment under 
Sch. D be brought into account”. 

Then again he says: 

“I find no ground for assessing the tax payer under 
Sch. D for any property or gains which are the 
subjectrmatter of the other specific schedules”. 

At the bottom of page 529, it is observed: 

“In the present case it is plain that this subject- 
matter of tax, coupons on Government bonds 
payable out of the Government funds, has got to 
be taxed under Sch. C. It cannot be taxed under 
any other schedule. When the total sum receiv¬ 
ed out of public revenue has been subjected as a 
totality to the incidence of tax under Sch. C, it is 
removed from being taxed under Sch. D, for Sch. 
D in terms provides that it is only to apply under 
Case I (which applies here) ‘in respect of any 
trade not contained in any other schedule.” 

(5) If an income falls under more than one head, 
the assessee has the option of choosing for the pur¬ 
pose of income-tax such head which makes the bur¬ 
den on his shoulders lighter. This was the prin¬ 
ciple enunciated by Krishnaswami Aiyangar J. in 
the 'Commr. of Income-tax v. Bosetto Bros. Ltd.’, 
ILR (1940) Mad 178 (SB) where the learned Judge 
stated: 

“Being a taxing statute, the Income-tax Act 
should receive a strict construction, that is, a con¬ 
struction in favour of the subject, and not in 
favour of the Crown. If a case appears to be 
governed by either of two provisions, it is clearly 
toe right of the assessee to claim that he should 
be taxed under that one which leaves him with 
■ a lighter burden.” 

[The principle herein enunciated applies to a case 
iwhere clearly an Income can be brought under 
(either of two heads. But if there is no doubt as 
Regards the head under which a given income be¬ 


comes chargeable to tax, it is not open either to the 
assessee or to the department to ignore that head 
and deal with the income for the purpose of the 
tax under a different head. In other words, it is 
imperative on the part of the department to charge 
the income under the specific head under which 
it falls since the law leaves no option in the matter. 

(6) Bearing these principles in mind, it seems to 
us obvious that S. 8 of the Act which deals with 
interest on securities is a separate and distinct 
head, and if an income is chargeable under that 
head, it is not open either to the assessee or to the 
department to cnange the head and claim to tax 
it under a different head. In the present case, the 
interest on securities was already charged to tax 
at the source, and there is no option left to the 
assessee now to claim that that interest should be 
treated as part of the income of his business. It 
is no doubt possible that these securities may be 
part of the trade assets of an assessee. But that 
circumstance does not make the interest in res¬ 
pect of such securities which is specifically charge¬ 
able under S. 8, as part of the profits of the busi¬ 
ness of the assessee. A person may have more 
than one activity or operation with reference to 
one set of property, as for example, in this very 
case, where he gets his interest on the securities 
for which no exertion on his part is required, he 
may at the same time deal in such securities and 
make profit. The two activities or operations are 
entirely distinct. The profits made by him by his 
dealings in securities may legitimately be brought 
under S. 10 of the Act; but that is no justification 
for holding that interest on the securities also forms 
part of the profits of the business, within the 
meaning of S. 10 of the Act. S. 12 cannot be in¬ 
voked unless the previous heads of income are ex¬ 
hausted. As we held that the interest on securities 
is chargeable under S. 8, the assessee cannot claim 
that that income should be treated as income from 
other sources under S. 12. It therefore follows 
that interest on securities must be treated as income 
from securities within the meaning of S. 8 of the 
Act and chargeable under that head, and the asses¬ 
see is not entitled^ to claim relief of earned income 
in respect of such interest. The question referred 
to us must be answered against the assessees and 
we must hold that the income should be traded as 
income from securities within the meaning of S. 8. 
As the assessees have failed they must pay to the 
respondent his costs which was fix at Rs. 250. 
C.R.K./D.H. Answer accordingly. 
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SOMASUNDARAM J. 

In re. Sugali Latchigadu, and others , Appellants. 

Criminal Appeal No. 590 of 1950, D/- 27-7-1951. 

Criminal P.C. (189S), Ss. 162 and 537 — Failure 
to observe provisions of S. 162 — Effect — Destruc¬ 
tion of short-notes of evidence of important eye¬ 
witnesses prepared at time of inquest —. Prejudice. 

In a case of rioting and murder , the Sub-Inspec¬ 
tor who visited the scene of occurrence examined 
certain eye-witnesses and prepared short-notes of 
the inquest evidence. These notes were however 
destroyed by the Sub-Inspector when he prepared 
the inquest report. Subsequently the Circle Ins¬ 
pector again examined these witnesses and pre¬ 
pared the case diary. But there was nothing to 
shoio that these statements were the same that 
were made earlier at the inquest. All the accused 
were convicted at the trial. 

'Held 1 that the destruction of the notes of 'in¬ 
quest evidence' constituted a flagrant violation of 
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the mandatory provisions of S. 162, Criminal P. C. 
Since the earlier statements made by important 
eye-witnesses were never made available to the gc- 
cused an irresistible inference that the accused 
were prejudiced in their trial arose and it could 
not be said that the accused had a fair trial The 
accused must, therefore, be acquitted as no useful 
purpose could be scried by ordering a retrial. AIR 
(34) 1947 PC 67, AIR (38) 1951 Mad 6S5, Rel on. 

(Paras 3, 4) 

Anno: Cr.P.C.. S. 162 N. 20 and 20a; S. 537 N. 6. 

D. T. Sundararajan and P. Basi Reddi, for Appel - 
lajits; The State Prosecutor, for Public Prosecutor, 
for the State. 

Cases referred to: 

1*48) ILR (1948) Mad 1: (AIR (34) 1947 PC 67: 

48 Cri L J 533 PC) (Pr 3) 

C31) 53 All 458: (AIR (18) 1931 All 262: 32 Cri 

LJ 562) (Pr 3) 

( 51) 1951 Mad W N Cr 15 (2): (AIR (38) 1951 Mad 

685) (Pr 3) 

C45) ILR (1945) Nag 151: (AIR (32) 1915 Nag 1: 

46 Cri L J 448) (Pr 3) 

ORDER: The six appellants were tried by the 
Sessions Judge of Chittor for offences under Ss. 147. 
148, 323, 342. 365, 307 and 302 read with S. 149 
I. P. C. The first accused was charged directly with 
murder but was acquitted of the said offence but 
convicted under S. 304 I. P. C. Similarly, the 
second accused was acquitted under S. 307 I.P. C. 
but convicted under S. 324. L P. C. Accused 1 to 3 
were also convicted under S. 148 I. P. C. and accus¬ 
ed 4 to 6 under S. 147,1. P. C. Accused 1 to 5 were 
convicted under S. 365, I. P. C. and accused 1 to 6 
were convicted under S. 342.L P. C. Such of the other 
accused who were not directly charged were con¬ 
victed constructively for offences for which the 
other accused were convicted under the direct 
charge. They were sentenced to varying terms of 
imprisonment from six months to three years, the 
sentences were ordered to run concurrently. 

(2) On the 22nd of December 1949, at about 
4 P. M., there was undoubtedly a rioting at Regula- 
varipalle, in the course of which one Kuntadu was 
shot dead. The rioting itself was in connection 
with the wrongful confinement of one Lingayya who 
has been examined as P. W. 6 in this case. On 
receipt of information the police went to the spot 
and there the Sub-Inspector held the inquest over 
the body of the deceased. He says in his evidence 
that he examined P.Ws. 6 to 9 and others as per the 
inquest report. I find the above witnesses and 
P. W. 10 who was also examined at the inquest are 
eye witnesses to the occurrence. The Sub-Inspector 
made short notes, to use his own words, “of in¬ 
quest evidence" and he says in evidence that the 
notes have been destroyed by him by bis own 
authority even before the Circle Inspector arrived. 
The result is that the earliest statements made by 
these important eye witnesses have not been made 
available to the accused. The learned Judge in 
paragraph 18 of his judgment says “It is true that 
P. W. 13 (Sub-Inspector who held the inquest) des¬ 
troyed the short notes of inquest evidence made by 
him. But the inquest report refers to that evidence 
and is attested by Panchayatdars who heard that 
evidence. The case diary maintained by P. W. 13 
is intact and no portion of it has been destroyed.” 
The Circle Inspector came the day after the in¬ 
quest was held by the Sub-Inspector. There is no 
doubt that he examined these witnesses and pre¬ 
pared the case diary. But there is nothing to show 
that these statements were the same that were 
made earlier at the inquest. The destruction of 
the notes by the Sub-Inspector has obviously ren¬ 
dered it impossible for the Circle Inspector to 
verify that what they stated before him was the 
same as they stated before Sub-Inspector. 


(3) The learned counsel for the appellants com¬ 
ments on this and contends that the deprivation 
of the earlier statements has resulted in prejudice 
to the accused and relied on the decision of the 
Privy Council reported in 'P. Kotayya v. Emperor’ 
ILR (1943) Mad 1 at p. 9 (PC), where their Lord- 
ships observed as follows: 

“It is clear from the facts narrated above that 
there was a breach of the proviso to S. 162, Crimi¬ 
nal P. C., and that the entries in the Police Sub- 
Inspector’s note-book were not made available to> 
the accused, as they should have been, for the 
cross-examination of the witnesses for the crown. 
The right given to an accused person by this 
section is a very valuable one and often provides 
important material for cross-examination of the 
prosecution witnesses. However slender the 
material for cross-examination may seem to be, 
it is difficult to gauge its possible effect. Minor 
inconsistencies in his several statements may not 
embarrass a truthful witness, but may cause an 
untruthful witness to prevaricate, and may lead 
to the ultimate break down of the whole of his 
evidence; and in the present case it has to be 
remembered that the accused’s contention was 
that the prosecution witnesses were false wit¬ 
nesses . Courts in India have always regarded 
any breach of the proviso to S. 162 as matter of 
gravity. ‘Baliram v. Emperor’, ILR (1945) Nag 
151 where the record of statements made by wit¬ 
nesses had been destroyed, and ‘Emperor v. Ban- 
sidhar’, 53 All 458 where the Court had refused 
to supply to the accused copies of statements 
made by witnesses to the police, afford instances 
in which failure to comply with the provisions 
of S. 162 have led to the convictions being quash¬ 
ed. Their Lordships, would, however, observe 
that where, as in these two cases, the statements A 
were never made available to the accused, an in¬ 
ference, which is almost irresistible, arises of pre¬ 
judice to the accused." 

In this case these statements were never made 
available to the accused and therefore an irresis¬ 
tible inference arises that prejudice has been caused 
to the accused. I have also pointed out in ‘Chinna 
Lingappa v. State’, 1951 Mad WN Cr. 15(2), how 
the denial of th*se statements to the accused re¬ 
sults in the exclusion of evidence which could be 
used by him under S. 145 of the Evidence Act. The 
accused in this case cannot therefore be said to 
have had a fair trial and the convictions and sen¬ 
tences must be set aside. I would have ordered a 
retrial if at least the statements could be made 
available; but as the Sub-Inspector says he has 
destroyed them, those statements will not be avail¬ 
able. Therefore, no useful purpose will be served 
by ordering a retrial The accused are therefore 
acquitted. 

(4) In this case if the accused are acquitted, it 
is not because they have been found to be inno¬ 
cent but because of the ‘destruction’ of the notes of 
“inquest evidence", which constitutes a 
violation of the mandatory provisions ofS. 162, Cn- 
minal P. C. In the circumstances, it cannot be 
said that the accused had a fair trial It is neces- ^ 
sary that the investigating officers should be warn¬ 
ed against committing such breach of the Provisions 
of S. 162, Criminal P. C. This is the second or third 
case in which I came across such violations of S. loA 
Criminal P.C. It is high time that this is put an 
end to. A copy of this judgment will be forwarded 
to the T. G. of Police. 

r RK / K.S. Accused acquitted. 
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A. I. R. (39) 1952 Madras 231 [C. N. 102.] 

SATYANARAYANA RAO AND RAJAGOPALAN JJ. 

The Commissioner of Income-tax and Excess Pro¬ 
fits Tax, Madras, Applicant v. The South Indian 
Pictures Ltd. Karaikudi, Respondent. 

Case Referred, No. 18 of 1949, D/- 26-9-1951. 
Income-tax Act (1922), S. 10(1) — Capital or 
revenue receipt — Assessee carrying on business of 
film distribution — Solatim paid to assessee for 
* termination of certain contracts regarding film 
distribution — Not taxable as income, profits or 
gains of business. 

The assessee, a private limited company, carried 
on the business of distribution of films . The right 
of distribution in some instances was acquired by 
them by advancing money to producers; in other 
cases they purchased the pictures for exhibition and 
distribution. The dispute in the assessment year 
relates to a sum oj Rs. 26000 which the assessee re¬ 
ceived as compensation for the termination of 
three contracts relating to the distribution of three 
pictures and which was paid by the producers to 
the assessee. The question was whether the sum 
so received by the assessee teas a capital receipt 
and was not assessable to tax. 

'Held', that on the facts and circumstances of the 
case that the sum so received by the assessee was 
not income, profit or gains of the business carried 
on by the assessee and was not taxable under 
S. 10(1) of the Income-tax. If the department 
claims to exercise the right of taxing the particu¬ 
lar receipt, it must be established that the receipt 
in question is income, profit or gains falling under 
any of the heads of the income mentioned in S. 6 
of the Act. If it does not fall under any of these 
heads, the receipt is not taxable and would not be 
a revenue receipt, for the purpose of income-tax. 
It may be casual receipt, or capital receipt. AIR 
(19) 1932 PC 138, Foil. (Para 3) 

Anno: Income-tax Act, S. 10 N. 2. 

C. S. Rama Rao Sahib, for Applicant. The Ad¬ 
vocate General and N. V. B. Shanker Rao , for Res¬ 
pondent. 

Case referred to: 

(’32) 59 Cal 1343: (AIR (19) 1932 PC 138) (Pr 2) 

SATYANARAYANA RAO, J.: Under S. 66(1) 
of the Indian Income-tax Act, the Appellate Tri¬ 
bunal referred to us the following question for 
decision: 

“Whether on the facts and in the circumstances 
of the case, the sum of Rs. 26000 received by 
the assessee from Jupiter Pictures Ltd’, is a re¬ 
venue receipt assessable under the Indian Income- 
tax Act?'' 

The assessee, the South India Pictures Ltd., is a 
private limited company. Its l^isiness consisted of 
distribution of films.. The right of distribution in 
some instances was acquired by them by advancing 
money to producers; in other cases they purchased 
the pictures for exhibition and distribution. The 
dispute in the assessment year relates to a sum of 
Rs. 26000 which the assessee received as compen¬ 
sation for the termination of three contracts re¬ 
lating to the distribution of three pictures and 
which was paid by the producers to the assessee. 
The agreements were dated 17th September 1941, 
16th July 1942 and 10th May 1945. In all the three 
cases, the agreements were for a period of five 
years to commence from the date of the first re¬ 
lease of the picture. There are various clauses in the 
agreements providing for the advances to be made 
to the producers by the distributors, the method 
of recouping such advances and also the remune¬ 
ration to which the distributors were entitled, the 


details of which are not relevant for the purpose 
of the disposal of this reference. On 31st October 
1945 the Jupiter Pictures Ltd*, who were the pro¬ 
ducers of three pictures relating to the three con¬ 
tracts, and the assessee entered into an agreement 
whereunder the rights of the assessee under the 
agreements were terminated in consideration of a 
sum of Rs. 26000 which was paid as commission 
under the three contracts. The Appellate Tribunal 
differing from the conclusion of the Appellate 
Assistant Commissioner held that this amount was 
a capital receipt and was not assessable to income- 
tax. The short question is whether the view taken 
by tile Appellate Tribunal is correct. 

(2) The revenue authorities claim that this 
amount represents the income, profits and gains of 
the business of the assessee which the assessee 
carried on in the accounting period, and that, 
therefore, the amount was assessable to income- 
tax. In our opinion, it is not necessary to consider 
the various decisions of the English Courts which 
have been cited on behalf of the Income-tax Com¬ 
missioner by Mr. Rama Rao Sahib, the learned Ad¬ 
vocate as the question now raised is really covered 
by the decision of the Judicial Committee in 
‘Commr. of Income-tax, Bengal v. Shaw Wallace 
and Co', 59 Cal 1343 (PC). In that case, Shaw 
Wallace and Co. carried on business in Calcutta as 
merchants and agents of various companies and 
they had branches at different parts of India. They 
acted as distributing agents in India of the Bur- 
mah Oil Company and also the Anglo Persian Oil 
Company. In 1927, the two oil companies made 
arrangement for the distribution of their products 
and the agency of the assessee company was ter¬ 
minated, for which a large amount of compensa¬ 
tion was paid by the oil companies. The question 
that arose for decision was whether the amounts 
so paid represented the profits of the business of 
the assessee taxable under S. 10 of the Income-tax 
Act. The Judicial Committee held that it was not 
taxable as it was not an amount received by the 
assessee while carrying on business but was real¬ 
ly a sort of solatium paid to them for compulsory 
cessation of the agency contracts. Tills decision 
was sought to be distinguished on behalf of the 
Income-tax Commissioner on the ground that it 
would apply only if the assessee acted on behalf of 
a single principal or if there was no other business 
carried on by the assessee. The reason for this 
argument is that the assessee in the present case 
admittedly was carrying on other business on be¬ 
half of other producers even after the termination 
of the contracts between the assessee and Jupiter 
Pictures Ltd. This distinction, in our opinion, has 
no foundation, for it was pointed out in the course 
of the judgment of the Judicial Committee by Sir 
George Lowndes that the assessee company therein 
did in fact carry on other business as merchants 
and agents for various companies, and it was fur¬ 
ther held that the mere fact that other business 
was carried on would not alter or change the cha¬ 
racter of the receipt, if, in fact, it was not a re¬ 
venue receipt. The receipt in that case, as in the 
present case, had no connection whatever with the 
other business which was continued by the assessee. 
For this reason it is observed at page 1352 of the 
judgment as follows: 

“It is contended for the appellant that the ‘busi¬ 
ness’ of the respondents did in fact go on through¬ 
out the year, and this is no doubt true in a sense. 
They had other independent commercial interests 
which they continued to pursue, and the profits 
of which have been taxed in the ordinary course 
without objection on their part. But it is clear 
that the sum in question in this appeal had no 
connection with the continuance of the respon¬ 
dents’ other business. The profits earned by 
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them in 1928 were the fruit of a different tree, 

the crop of a different field.” 

(3) The next line of argument adopted on behalf 
of the Income-tax Commissioner is that the receipt 
in the present case is in the nature of a casual 
receipt and is not really income and that '..'as the 
basis of the judgment also of the judicial Committee. 
Bven here, it is difficult to accept the contention. 
All that, the Judicial Committee pointed out in 
that case was that the receipt in question had no 
connection with the business which was terminated 
by the oil companies. It was, therefore, in the 
nature of some sort of solatium paid for the com¬ 
pulsory termination of the agreements, it is un¬ 
necessary to describe such a receipt under any 
particular label, whether it was a capital receipt or 
whether it was casual receipt so long as it is not 
a profit, or gain from the business which the asses- 
see carried on, but was outside it. If the depart¬ 
ment claims to exercise the right of taxing the 
iparticular receipt, it must be established that the 
(receipt in question is income, profit or gains falling 
.under any of the heads of the income mentioned 
in S. 6 of the Act. If it does not fall under any 
of these heads, the receipt is not taxable and 
would not be a revenue receipt, for the purpose of 
income-tax. It may be casual receipt, or capital 
receipt. It is unnecessary to express any opinion 
on the question whether it falls under the one 
head or the other so long as it is not income, pro¬ 
fit or gains which is taxable under S. 10(1) of the 
Income-tax Act. 

(4) For these reasons, we agree with the view 

taken by the Appellate Tribunal and answer the 
question referred to us in the negative and against 
the Income-tax Commissioner. The assessee is en¬ 
titled to his costs which we fix at Rs. 250. 
C.R.K./K.S. Answer in the negative. 


*A. I. R. (39) 1952 Madras 232 [C . N. 103.] 

SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

The Commissioner of Income-tax, Applicant v. 
Shahzadi Begum , alias Luthfunnisa Begum and 
others, Respondents. 

Case Referred No. 7 of 1949, D/- 26-9-1951. 
t* Income-tax Act (1922), S. 31 — Order rejecting 
appeal as time barred — Appeal to Appellate Tri¬ 
bunal — maintainability. 

An order of the Appellate Assistant Commis¬ 
sioner, rejecting an appeal on the ground that it 
was time barred is an order under S. 31 against 
which an appeal lies to the Tribunal. AIR (25) 
1938 PC 175 and AIR (IS) 1931 Pat 306 (FB) Fell. 
AIR (21) 1934 All 559 and AIR (36) 1949 Bom 400 . 
Dissent, from, Case law discussed. (Paras 1 and 12) 
Anno: I. T. Act, S. 31 N. 2. 

C. S. Rama Rao Sahib, for Applicant; G. Rama- 
krishna Aiyar and K. Srijiivasan, for Respondents. 
Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases). 

(’32) 59 Ind App 283: (AIR (19) 1932 PC 165) 

(Prs 5. 9, 11) 

(’38) 65 Ind App 236: (AIR (25) 1938 PC 175) 

(Prs 6, 9) 

(•84) 7 All 42: (1884 All W N 223) (Pr 10> 

V34) 1934-2 ITR 129: (AIR (21) 1934 All 559) 

(Prs 6, 7) 

<*35) 1935-3 ITR 200: (AIR (22) 1935 All 572) 

(Pr 7) 

4*60) 1950-18 ITR 204 (All) (Pr 7) 


(51) 1951-19 ITR 58: (AIR (39) 1952 All 143) 

(Pr 7) 

C51) 1951-19 ITR 63: (AIR (39) 1952 All 249) (Pr 7) 

( 49) 1949-17 ITR 478: (AIR (36) 1949 Bom 400) 

„ ' (Pr 8) 

C83) 9 Cal 100 (P r 9> 

(’29) 10 Lah 596: (AIR (16) 1929 Lah 593 FB) 

(Prs 6, 9) 

C93) 16 Mad 285 (Pr 10) 

C99) 22 Mad 155: (8 Mad L J 304) (Pr 10> 

C04) 27 Mad 21: (13 Mad L J 300) (Pr 10> A 

(’34) 57 Mad 741: (AIR (21) 1934 Mad 303) * 

(Pr 11) 

( 36) 59 Mad £05: (AIR (23) 1936 Mad 101) (Pr 10> 
(’41) ILR (1941) Mad 954: (AIR (28) 1941 Mad 
836 FB) (Pr 10) 

C48) 1948-16 ITR 341: (AIR (36) 1949 Mad 358) 

(Pr 10) 

(’32) 11 Pat 187: (AIR (18) 1931 Pat 306 FB) 

(Prs 6, 9) 

(’44) 1944-12 ITR 59: (AIR (31) 1944 Pat 112) 

(Pr 9> 

(’31) 9 Rang 281: (AIR (18) 1931 Rang 194 FB) 

(Pr 6) 

SATYANARAYANA RAO J.: The question re¬ 
ferred to us under S. 66(1) of the Indian Income- 
tax Act by the Income-tax Appellate Tribunal is: 
“Whether on the facts and in the circumstances 
of the case the order of the Appellate Assistant 
Commissioner, rejecting the appeal on the 
ground that it was time barred was not an order 
under S. 31 of the Indian Income-tax Act and 
against which no appeal lay to the Tribunal.” 

(2) The following facts relevant for the consi¬ 
deration of the question are taken from the state¬ 
ment of the case by the Appellate Tribunal. The 
asscssees are the joint receivers appointed by the 
High Court for the management of the estate of 
the late Md. Umar Sahib of Madras. The receivers * 
were, however, discharged after the application for 
reference under S. 66(1) was filed before the Tri¬ 
bunal and in their place, the heirs of the deceased 
were brought on record as respondents. For the 
accounting year 1943 a return of the income was 
made treating the estate as one single unit. The 
heirs, however, raised the contention that the as¬ 
sessment should be made upon them individually 
in proportion to the shares of the income which 
they obtained from the estate to which they suc¬ 
ceeded. While that assessment was pending enquiry 
before the Income-tax Officer, for the subsequent 
year 1944, a return was again submitted by the 
assessees for separate assessment. The claim oi 
the assessees for separate assessment was reject¬ 
ed by the Income-tax Officer for the two years. 
Against the order of the Income-tax Officer, ap¬ 
peals were preferred to the Appellate Assistant 
Commissioner and they were pending. For tne 
accounting year 1945 again a similar claim was 
made by the heirs *n their return submitted to tne 
Income-tax Officer, and following the previous de¬ 
cision, the Income-tax Officer again negatived in* 
claim. • Arrainst this order also there was an ap¬ 
peal to the Appellate Assistant Commissioner, 
which was filed on the 28th September 1946. ine 
appeal was however out of time by 64 clays, i 
a covering letter which they submitted to the Ap¬ 
pellate Assistant Commissioner along with 
memorandum of appeal, the assessees P ray ^ a thftt 
the condonation of the delay on the ground i 
the staff which received the order of the Income- 
tax Officer mislaid it and omitted to bring it io 
the notice of the assessees for the purpose of filing 
the appeal. The Appellate Assistant Commis¬ 
sioner was not satisfied with that expianation ana 
therefore rejected the appeal on nth October 
1946. An appeal was thereafter preferred to tne 
Appellate Tribunal against the order of tne Ap- 
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pellate Assistant Commissioner rejecting the ap- 
npaL This appeal also was filed out of time but 
tne Appellate Tribunal condoned the delay ac¬ 
cepting the explanation offered by the assessees. 
When the appeal was taken up for hearing by 
the Tribunal, the departmental representative rais¬ 
ed the preliminary objection that no appeal lay as 
the order of the Appellate Assistant Commissioner 
rejecting the appeal was an order under S. 30 
of the Income-tax Act which was not appealable and 
. that therefore the Tribunal had no jurisdiction 
to hear and dispose of the appeal. The Tribunal 
did not accept the contention, as in their opinion, 
the order of the Appellate Assistant Commissioner 
rejecting the appeal as time barred was a disposal 
of the appeal, and as the only section which em¬ 
powered the Appellate Assistant Commissioner to 
dispose of an appeal was S. 31, the order of the 
Appellate Assistant Commissioner should be treat¬ 
ed as one made under S. 31 of the Act. Therefore, 
the order, it was held by the Appellate Tribunal, 
was appealable. In the result the Tribunal allowed 
the appeal of the assessees and set aside the order 
of the Appellate Assistant Commissioner and re¬ 
mitted the case back for hearing. The question 
set out above was referred to this Court at the in¬ 
stance of the Income-tax Commissioner. 

(3) On behalf of the Commissioner it was con¬ 
tended by Mr. Rama Rao Sahib, the learned ad¬ 
vocate, that the order of the Appellate Assistant 
Commissioner was nob one coming within S. 31 
of the Act, and that, therefore the appeal to the 
Appellate Tribunal was incompetent. This argu¬ 
ment is founded on the assumption, that S. 31 
of the Act applies only to such appeals which are 
presented within the prescribed period or dealt 
with by the Assistant Commissioner after admit- 

I* ting appeal by condoning the delay, and that the 

* section has no application to any orders passed by 
the Appellate Assistant Commissioner at a stage 
anterior to it. In support of this contention, 
learned counsel relied on certain decisions of the 
Bombay and Allahabad High Courts. On behalf 
of he assessees, reliance was placed upon the view 
taken by the Patna High Court, which, it was 
claimed, was also supported by a decision of the 
Judicial Committee. 

(4) Before an examination of the decisions cited 
on either side it would be convenient to refer to 
the provisions of the Act relating to appeals and 
to examine the scheme underlying, these provi¬ 
sions. Under the Income-tax Act of 1922, before 
its amendment in 1939 and the introduction of the 
present S. 33, an appeal against the assessment 
order to the Assistant Commissioner was provided 
under S. 30 of the Act. The first sub-section to 
that section contained a proviso that no appeal 
shall lie in respect of an assessment made under 
Sub-s. (4) of S. 23, or under that sub-section read 
with S. 27. Sub-s. (2) of S. 30 provided that the 
appeal shall ordinarily be presented within thirty 
days of receipt of the notice of demand relating to 
the assessment and power was also conferred upon 
the Assistant Commissioner to admit an appeal 
after the expiration of the period, if he was satisfi- 

kfc fa that there was sufficient cause for not present¬ 
ing the appeal within the prescribed period. Sub¬ 
s’ (3) required that the appeal should be in the 
prescribed form and should be verified in the pres¬ 
cribed manner. S. 31 laid down the procedure for 
disposing of the appeal and also the powers of the 
appellate authority in disposing of an appeal. A 
further appeal to the Commissioner was provided 
by S. 32 in a limited class of cases. There was then 
no further appeal to income-tax appellate tribunal 
as it was not constituted; and it was only under 
the present S. 33 that such a provision was made 
in respect of orders under s. 31, it was open 


under S. 66 to require the Commissioner to refer 
to the High Court a question of law arising out 
of such an order or decision, and il he refused tc 
do so under Sub-cl. 3 of S. 66, an application to 
the High Court could be made to require the Com¬ 
missioner to state a case. This was altered in 1939 
to some extent. The right of appeai under S. 30 
of the Act against the orders oi the Income-tax 
Officer relating to assessment to the Assistant 
Commissioner is continued by S. 30. The proviso 
to Sub-s. 1 in the old Act barring appeals against 
assessment orders under S. 23(4> has now been 
omitted and other provisos have been added. Sub- 
cl. (2) to S. 30, requiring that the appeal should 
ordinarily oe presented within 30 days of the 
receipt of demand levying the assessment and the 
power of the Appellate Assistant Commissioner to 
admit an appeal after the expiration of the period 
of 30 days if there was sufficient cause for not 
presenting it within that period, remains unaltered. 
Sub-cl. (3) was also retained. The procedure to 
be followed and the powers to be exercised by the 
Assistant Commissioner acting as an appellate 
authority are retained under S. 31 though amplified 
to some extent. A second appeal is now provided 
to an Appellate Tribunal under S. 33 of the Act 
against orders passed by the Appellate Assistant 
Commissioner under S. 31. As we are now con¬ 
cerned only with an assessment order, we are not 
referring to the other provisions in Ss. 30 and 31 
of the Act. The power to be exercised and the 
procedure to be followed by the Appellate Tri¬ 
bunal is also stated in S. 33. Under the present 
scheme, therefore, a further appeal to the Appellate 
Tribunal lies only if an order falls under S. 31 of the 
Act or under S. 28 and not otherwise. We are not 
in the present case concerned with S. 28. The ap¬ 
peal therefore to the Appellate Tribunal can be 
justified only if it is established that the order of 
the Appellate Assistant Commissioner rejecting the 
appeai is really one which was and could have 
been passed under S. 31 of the Act. 

(5) The point for determination is whether the 
narrow construction put upon S. 31 by the Bombay 
and Allahabad High Courts should be preferred tc 
the liberal construction placed upon that section 
by the Patna High Court. A form is prescribed 
by S. 30 and rules were mace under the rule mak¬ 
ing power lor presenting an appeal. After an ap¬ 
peal is so presented, the appellate authority may 
have to consider certain questions of a preliminary 
nature, not touching the merits of the order ap¬ 
pealed against. Such questions are, for example 
whether the appeal was presented in time, and 
whether there was sufficient cause to condone the 
delay, whether an appeal conformed to the formali¬ 
ties prescribed by the rules or not, and whether an 
appeal was or was not barred by any of the provi¬ 
sion of the Act and so on. These questions, though 
in a sense they may relate to the appeal, do not 
really concern the merits of the appeal i.e., the 
question whether the order appealed against was 
correct or not. There is no definition of an ap¬ 
peai in the Income-tax Act. While construing the 
word •'appear 1 in the third column in Art. 182 of 
the Limitation Act, Sir Dinshaw Mulla observed 
m ‘Nagendranath Dey v. Sureshchandra Dey’ 59 
Ind App 283 at p. 287: * 9 

“There is no definition of appeal in the Civil 
P. C., but their Lordships have no doubt that 
any application by a party to an appellate Court, 
aS u 2 to set aside or revise a decision of a 
subordinate Court, is an appeal within the ordi¬ 
nary acceptation of the term, and that it is no- 

. appeal because it is irregular or incom¬ 
petent. 

There is no particular reason for not acseptine 
and applying this definition of an appeal under 
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the Income-tax Act. The appeal may be an ir¬ 
regular appeal or an incompetent appeal or even 
may be an appeal which was presented out of time. 
But still the Appellate Court nas to apply its mind 
oelore it rejects the appeal on a preliminary ground 
that no case tor condoning the delay was made 
out or that the formalities required by law have 
not been complied with or that the appeal was in¬ 
competent, In considering these questions the ap¬ 
pellate Court is undoubtedly exercising an appel¬ 
late power and not a power which is outside it. 
No doubt under S. 30(2) oi the Act power is given 
to condone the delay if sufficient cause is made 
out. But suppose a sufficient cause is not made 
out, then what is the hind of order wnich the ap¬ 
pellate Court is authorised to make and under 
which section of the Act. Which is the section of 
the Act that empowers the appellate Couit to con¬ 
sider and weigh the reasons put for¬ 
ward in justification of the filing of the 
appeal out of time and to come to a decision and 
reject the appeal? The Act doss not specifically 
empower the Appellate authority to reject an ap¬ 
peal which is out of time or which did not com¬ 
ply with the formalities or even an appeal which 
was incompetent. Pushed to its logical conclusion, 
the argument on behalf of the Income-tax Com¬ 
missioner would lead to the result that in such 
cases, the appellate Court would have no power 
at all to reject the appeal. This could not have 
been the result contemplated by the Legislature 
and that was for the reason that after the section 
conferring a right of appeal and empowering the 
appellate authority to excuse the delay if sufficient 
cause is made out and admit an appeal, there fol¬ 
lows the section which defines the powers of the 
appellate Court and prescribes the procedure to 
be adopted in disposing of the appeal. Even in 
respect of the preliminary questions it cannot be 
doubted and indeed it was not disputed, that the 
appellate Court is bound to hear the appellant 
after fixing a date for hearing which section con¬ 
fers such a power except it be S. 31? The Legisla¬ 
ture, in our opinion, thought that all such matters 
are covered by S. 31 which defines the procedure 
to be adopted and the power to be exercised by 
the Appellate Tribunal and therefore no other 
.specific provision was made in the Act in that 

behalf. . . . 

(6) This view is to a large extent supported by 
the observations of the Judicial Committee in 
-Commr. of Income-tax, Bombay Presidency and 
Aden v. Khemchand Ramdas’, 65 Ind App 236. 
The view taken before the decision of the Privy 
Council in some of the High Courts was that under 
the proviso to S. 30, which is now omitted an 
order by the Appellate Assistant commissioner, that 
an appeal against an order of assessment unaei 
,S. 23(4) was incompetent as such an appeal was 
barred by the proviso, and that a reference under 
S. 66 in such a case was precluded as the order 
was not one under S. 31. In the case before the 
Judicial Committee above referred to, the Income- 
tax Officer made an assessment first under 5. it 
(4) and revised it later in view of a later order oi 
the Commissioner declaring that the registration 
of a firm was invalid and passed a fresh order of 
assessment under S. 23(4) and made the asses¬ 
ses liable to super-tax under S. 55 of the Act. One 
of the questions considered was whether the later 
order was one against which an appeal to the As¬ 
sistant Commissioner was competent. In dealing 
with this contention, their Lordships observed at 

it°was made, as the Commissioner has found, 
in purported exercise of the powers given by 
S. 23, Sub-s. 4, the assessce nevertheless had a 
right of appeal to the Assistant Commissioner 


under S. 30 and the Commissioner was in error 
when he quashed the proceedings on that appeal.” 

For as was truly said by Sir Shadi Lai in ‘Duni 
Chand v. Commissioner of Income-tax’, 10 Lah 596 
at p. 601 : 

’ The mere fact that the assessment purports to 
have been made under that sub-section does not 
shut out the appeal; it must be shown that the 
circumstances of the case bring it within the 
scope of that sub-section.” 

As a preliminary to the application of the old » 
proviso to S. 30 barring a right of appeal, it was 
always necessary when the assessee complained to 
see whether the circumstances of the case were 
such as would have justified action on the part of 
the Income-tax Officer of making an assessment 
under the best judgment rule in S. 23(4). If the 
circumstances did not warrant it, the assessment 
would be unsustainable. If on the contrary, the 
circumstances assumed to have existed by the 
Income-tax Officer, did in fact exist, the order would 
be correct and the appeal would be incompetent. 

It cannot be said therefore that because an appeal 
was incompetent, an order disposing of the appeal 
as being incompetent is not appealable. These 
are all no doubt questions of a preliminary nature 
to be determined by the appellate authority in the 
exercise of its appellate powers. The decision of 
Sir Shadi Lai which had the approval of the Judi¬ 
cial Committee was the foundation of the view 
taken by the Patna High Court, in the earliest of 
the cases in ’Ananda v. Commissioner of Income- 
tax. B & O’, 11 Pat 187. In the light of the deci¬ 
sion of the Judicial Committee the earlier deci¬ 
sion of the Allahabad High Court in ’Jotram Slier 
Singh v. Commissioner of Income-tax, U. P.’, 1934-2 
ITR 129 (All) which was based upon the Full 
Bench decision of the Rangoon High Court in ‘In . 
Adbul Bari v. Commissioner of Income-tax’, Burma 
9 Rang 281 seems to us erroneous. The Rangoon 
Full Bench disagreed to a considerable extent from 
the view taken in ‘Duni Chand v. Commissioner of 
Income-tax’, 10 Lah 596. To accept the limited and 
narrow construction for which the counsel for tne 
Commissioner of Income-tax contends that the 
■•appeal" in S. 31 must be understood as meaning 
onlv an appeal which was competent and was pre¬ 
sented in time or which was admitted after the 
delay was condoned and which also complied wan 
all the formalities, is to leave the appellate Court 
powerless to decide the preliminary points l or 
there is no specific enumeration of the power m 
the scheme of the Act. It would also deprive the 
aggrieved party of a remedy and make him Help¬ 
less even in cases where the order of the Appel- 
late Assistant Commissioner was obviously wrong 
and unjust. There Is no reason to restrict tte 
meaning of the word "appeal” in S. 31 to an ap¬ 
peal which complied with all the l^the 

the law and was ripe for consideration on the 
merits of order appealed against. The express o 
-hearing of the appeal” and "disposing of the 
peal" in Sub-cls. 1 and 2 of S. 31 and thei P? 

to make further inquiry may all ^^S^ent 
the preliminary stages as well as the subseq 
stages of the hearing of an appeal d 

(7) The argument however most strongly P 

was that in enumerating the powers' SJxniidv 
to S. 31 power to reject an appeal was not exp' 
mentioned, which, it was claimed was an™ 
lion that the preliminary stages of an appeal 
the disposal and hearing of it were not withm t A 
purview of S. 31. We are unable to agree vmn 
this view. If the appeal is dismissed as 
tent or is rejected as it was filed out oftime an 
no sufficient cause was established. It resul 
affirmation of the order appealed against w he n 
pressed, learned counsel however was forced 
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concede that if an appeal, though out of time, 
was admitted by mistake and at the hearing an 
objection was taken by the respondent which was 
upheld, the order rejecting the appeal at that 
stage would fall under S. 31. One of the decisions 
of the Allahabad High Court even held that once 
the delay was condoned and the appeal was admit¬ 
ted, but later, on the objection of the respondent, 
it was found that the condonation of the delay at 
the earlier stage proceeded on a mistake, an order 
A rejecting the appeal at that stage would be one 
under S. 31. It is also stated that if a date for the 
hearing of the appeal was fixed and the appeal 
was heard, the order might possibly fall under 
S. 31. If the argument in support of the Allaha¬ 
bad view were correct, where is the power under 
S. 31 to reject an appeal even under those cir¬ 
cumstances? It must be conceded that the order 
of rejection under such circumstances would 
'amount to confirmation of the order of the In¬ 
come-tax Officer. The difficulty arises according 
to the argument advanced on behalf of the In¬ 
come-tax Commissioner only in cases where the 
delay was not condoned by the Appellate Assis¬ 
tant Commissioner and when he deals with the 
matter ex parte. In such a case, it is said that 
the order would be outside the purview of S. 31. 
It is difficult to make a distinction in the manner 
suggested. It only shows and reinforces the argu¬ 
ment that all the powers exercised and exercis¬ 
able by the appellate authority are derived under 
S. 31 and that the language of S. 31 is wide 
enough to cover the two stages of the hearing of 
the appeal whether it related to questions of a 
preliminary nature or whether it related to the 
merits of the appeal. The decision of the Allaha¬ 
bad High Court in 'Jot Ram v. Commissioner of 
^ Income-tax, U. P.\ 1934 2 ITR 129 (All), already 
referred to was followed by the same Court in 
‘Shivnath Prasad v. Commissioner of Income-tax’, 
Central and United Provinces, (1935) 3 I T R 200 
(All) in which the question was whether an order 
rejecting an appeal by the Assistant Commissioner 
as time barred was within the purview of Ss. 31, 
32 or 33 of the Income-tax Act as it stood before 
1939 and the High Court could direct the Com¬ 
missioner to state a case under S. 66 of the Act. 
It was held that the order was not within S. 31 
or any other section. It was an appeal filed out 
of time and the delay in presenting was not con¬ 
doned and the appeal was non-existent; the ques¬ 
tion of the power to reject an appeal under any 
particular section of the Act was not considered 
by the learned Judges. An order rejecting an ap¬ 
peal on the ground of limitation was not consider¬ 
ed to be an order confirming an assessment within 
the meaning of S. 31. According to the learned 
Judges an order confirming an assessment is an 
order which has reference to the assessment and 
which affirms it; in other words an express affirm¬ 
ation of the order of assessment should be made 
All that the secjiruial an is that in disposing of 
an appeal^ ^.^jpellate Assistant Commissioner 
may in the case of an order of assessment con- 
firm tlie order; if the appeal is rejected or if the 
* appeal is dismissed it tantamount to a confirma¬ 
tion of the order. It is not the form in which 
the judgment is pronounced that matters, but the 
substance and the consequence of the dismissal 
or rejection of the appeal, in a recent decision 
of the same Court in 'Special Manager, Court of 
Wards v. Commissioner of Income-tax, U. P.\ 1950 
18 ITR 204 (All), there are observations doubt- 
tog the correctness of the decision in 'Shivnath 
Prasad v. Commissioner of Income-tax, c. P. and 
U. P/ 1935 3 ITR 200 (All) though obiter, for it 
was found even by the Appellate Tribunal that the 
case was not one in which the delay should be 


excused on the merits, as they were not satisfied 
with the sufficiency of the grounds for condoning 
the delay. After referring to a decision of the 
Patna High Court to the contrary, this is what 
the learned Judges state at page 212: 

"The other view at the same time may be pos¬ 
sible that even though the period of limitation 
is prescribed under S. 30 and the power to grant 
extension is also given in that section the power 
is really exercised under S. 31 as the appellate 
Assistant Commissioner when he decides not 
to extend the period of limitation may be said 
in a sense to have confirmed the assessment. 

This question may assume some importance in 
a case where the appeal was within time but the 
Appellate Assistant Commissioner made a mis¬ 
take and refused to admit it on the ground that 
the appeal was barred by limitation or the 
question might well have to be seriously consider¬ 
ed in a case where there was sufficient cause for 
condonation of the delay and the exercise of 
the discretion by the Appellate Assistant Com¬ 
missioner was considered to be perverse. In the 
case before us, however, both the Appellate As¬ 
sistant Commissioner as well as the Appellate 
Tribunal considered the case on the merits and 
both were of the opinion that there were no 
sufficient grounds for the condonation of the 

delay.In the circumstances of the 

case, there is no point in having the question 
further considered by a larger Bench.” 

There are two decisions of the same Court in 1951. 
In ‘Mohd. Naim Md. Alam v. Commissioner of 
Income-tax, U. P.’, 1951-19 ITR 58 (Ail), the first 
of the cases, the Appellate Assistant Commissioner 
admitted an appeal but subsequently dismissed it 
on the ground that the appeal was time-barred. 
This order was passed after issue of notice to the 
assessee fixing a date and place of hearing of the 
appeal and the order was treated as one falling 
under S. 31 which was appealable. The reason 
given by the learned Judges was that after the 
admission of the appeal the only section that 
would apply at the time of the hearing was S. 31. 
They however expressly refrained from expressing 
any opinion on the larger question for they observ¬ 
ed at page 62 : 

"We do not want to go into the larger question 
whether an order refusing to condone the delay 
under S. 30(2) and thereafter rejecting the 
memorandum of appeal is an order under S. 30 
(2) of the Indian Income-tax Act or, is an order 
under S. 31 of the Act.” 

The second decision is reported at page 63 as the 
Municipal Board, Agra v. Commissioner of Income- 
tax, U. P.\ 1951-19 ITR 63 (All). The distinction 
was drawn in that case between an appeal which 
was dismissed ‘in limine’ on the ground of limita¬ 
tion in winch case the order would be under S 30 
( 2 ) and an appeal which was admitted and after 
a date a . nd P lac€ of hearing was dismissed 
as time-barred in which case it would be an order 

tne appeal was dismissed 'in limine*. Therefore it 

was no appeal. Se dic¬ 
tion if we may say so with respect, between the 
two cases seems to be very thin. 

(8) Tlie Bombay High Court in 'Commissioner 

Mysore Iron and Steel Works’, 
1949-17 TTR 478 (Bom), followed the Allahabad 
view. It was also a case where the Appellate 
Assistant Commissioner refused to condone the 
delay. The learned Judges refused to follow the 

Preferred the view taken by the 
Allahabad Court. With great respect we are un- 

a TnH e Jc° JPfu view ***“& the learned 

Judges of the Bombay High Court. At page 460 
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the learned Chief Justice after examining the 
scheme of the Act, observes: 

“Now, the scheme under Ss. 30 and 31 of the Act 
is fairly clear. An assessee has a statutory right 
to present an appeal within thirty days without 
any order being required from the Appellate 
Assistant Commissioner for admission of that 
appeal. But if the time prescribed expires, then 
that statutory right to present an appeal goes; 
and an appeal can only be entertained provided 
It is admitted by the Appellate Assistant Com¬ 
missioner after condoning the delay. Therefore 
before an appeal could be admitted in this case, 
an order from the Appellate Assistant Commis¬ 
sioner, was requisite that the delay had been 
condoned, and it was only on such an order be¬ 
ing made that the appeal could be entertained 
by the Appellate Assistant Commissioner. Now 
S. 31 deals only with such appeals which are 
presen led within the prescribed period or ad¬ 
mitted after the delay had been condoned, and 
the procedure laid down in S. 31 with regard to 
the hearing of appeals only applies to such ap¬ 
peals. Therefore, in my opinion, when the Ap¬ 
pellate Assistant Commissioner refused to con¬ 
done the delay, there was no appeal before him 
which he could hear and dispose of as provided 
under S. 31 of the Act.” 

This in substance is also the argument advanced 
on behalf of the Income-tax Commissioner by Mr. 
Ramarao Sahib. 

(9) Considerable light is thrown on the question 
which we are considering in this reference by tne 
decision of the Full Bench in 'K. Ananda v. Com¬ 
missioner of Income-tax, B & O’, 11 Pat 187. It 
was a case which arose under the old proviso to 
S. 30 barring a right of appeal in respect of an 
assessment order under S. 23(4). The observations 
of the learned Judges are in consonance with the 
principles laid do ym by the Privy Council in ‘In¬ 
come-tax Commissioner v. Khemchand Ramdas', 
65 Ind App 236, already referred to. Courtney- 
Terrell C. J. observed at page 202: 

“It is undoubtedly the duty of the Assistant Com¬ 
missioner when the order of the Income-tax 
Officer comes before him on appeal to decide 
whether or not he is precluded by the Act from 
going into the amount or rate of the assess¬ 
ment or the liability of the assessee. and, if he 
is so preeluded, he must reject the appeal In 
so rejecting the appeal he is, in my opinion, un¬ 
der S. 31 ‘disposing of an appeal* and such dis¬ 
posal is a proceeding in connection with an as¬ 
sessment under this Act.” 

The observations of Fazl Ali J. (as he then was) 
are more pertinent. At page 215 the learned Judge 
states: 

“Tlie Assistant Commissioner did not summarily 
dismiss the appeal but fixed a date and place for 
hearing the assessee and after dealing with the 
point as to whether the assessee was liable to be 
taxed under the Act or not, confirmed the as¬ 
sessment en the ground that the assessment had 
been rightly made under S. 23 (4). The ques¬ 
tion is whether this order or decision was or 
was not one under S. 31. The learned Assistant 
Government Advocate contends that once it is 
found that no appeal lay to the Assistant Com¬ 
missioner, the order passed by that Officer can¬ 
not be regarded as one passed under S. 31. Now 
S. 31 provides that the Assistant Commissioner 
may in disposing of the appeal confirm, reduce, 
enchance or annul the assessment or may set 
It aside and direct the income-tax Officer to make 
a fresh assessment after making such further in¬ 
quiry as the Income-tax Officer thinks fit. In 
this case the Assistant Commissioner passed an 


order which is at least in form an order under 
S. 31. In passing the order the Assistant Com¬ 
missioner also purported to act as the ordinary 
appellate authority and as far as I am aware 
there is no section in the Income-tax Act except 
S. 31 under which the order could have been 
passed. It appears to me, therefore, that the 
moment such an order is produced before the 
Commissioner of Income-tax, the assessee is en¬ 
titled to ask him, if he so wishes, to refer such 
questions of law as arise out of it to > 

the High Court under S. 66 (2) . Under 

S. 31, the Assistant Commissioner has the power 
to allow tiie appeal as well as to reject it and 
the mere fact that he rejects it on the ground 
that in his opinion no appeal lies will be no 
ground for treating the order as one not passed 
under S. 31.” 


Again at page 219 after referring to a decision of 
the Calcutta High Court under Art. 179 of the 
Limitation Act of 1877 which had to construe 
whether there has been an appeal as in ‘Nagendra- 
nath De v. Sureshchandra Dey’, 59 Ind App 283 (PC) 
the learned Judge adopts the reasoning in ‘Wazir 
Mahton v. Lulit Singh*, 9 Cal 100* and states: 
“That case, it is true, was decided with reference 
to a wholly different Statute but the reasoning 
which was adopted there is, in my opinion, also 
applicable to this case and I think that where 
an appeal has been actually preferred to the 
appellate authority and where it has been dis¬ 
posed of by such authority, the order passed in 
such a proceeding may, without straining the 
actual words of the section, be regarded as an 
order under S. 31 or S. 32 as the cas may be.” 
The observations of Sir Shadi Lai in ‘Duni Chand 
v. Commissioner of Income-tax', 10 Lah 596’ which 
had the approval of the Privy Council were relied 
on. In a later case of the same Court in ‘Gyan 
Manjari Kuari v. The Commissioner of income- 
tax, B k O*, 1944-12 ITR 59 (Pat), an appeal was 
rejected by the Appellate Assistant Commissioner 
on the ground that it was not in the prescribed 
form. It was held that the order of the Appellate 
Assistant Commissioner was within S. 31 of the 
Act and that the appeal was competent. Manohar- 
lal, J., who delivered the judgment of the Court 
quoted 'in extenso’ from the decision of the Full 
Bench in 'Kunwarji Ananda v. Commissioner or 
income-tax, B k O.* 11 Pat 187, in support of ms 
view. At page 65 occurs the following extract from 
Dhavle, J*s. judgment which gives the basis ox 
the decision: 

"Where, however, the Assistant Commissioner 
holds that an appeal is barred by the proviso, 
(referring to the old proviso to S. 30), it has 
been urged by the learned Counsel for the in¬ 
come-tax Department that there is no 01 
passed under S. 31 and that consequently the 
assessee is not entitled to resort to the provi¬ 
sions of Sub-sections iVaa M3) of S. 66 foi com 
ing up to the High Coaayn questions of law. 
It appears to me that this contention Is 
sound. If the order be not an order under S. JL 

there is no other section in the Ac ^ ul \^^ -uk 
it can come. It is true that S 31 deal, with 
the hearing of the appeals; but does this nec*> 
sarily mean a hearing of the appeal on u - 

(10) The view taken by the Patna £neci 
in our opinion, for the reasons aLready^ menti°ne 
is correct. Under the Civil Procedure Code it was 
held that if an appeal was rejected either on 
ground of limitation or for a similar reason Jiat 
the order of rejection was appealab e as a dc * iee 
See ‘Ayyama v. Nagabhooshanam, 16 Mad 28o, 
•Zamindar of Tuni v. Bennayya', 22 Mad lw. 
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‘Samintha Iyer v. Venkatasubba Aiyar', 27 Mad 2i 
in which ‘Gulab Rai v. Mangilal', ^ All 42 was 
fallowed — See also 'Kanthimathi Ammal v. 
Ganesa Iyer’, 59 Mad 805. But a Full Bench of 
our Court in 'Re: Kayambu Pillai’, ILR (1941) 
Mad 954, held that an order dismissing an appeal 
for non-compliance of the order requiring security 
for costs and an order dismissing an appeal for 
non-payment of court-fee are not decrees and are 
not appealable as such. The decisions in ‘Ayyanna 
4 v. Nagabhooshanam', 16 Mad 285, and 'Zamindar of 
Tuni v. Bunnayya', 22 Mad 155 were .distinguished. 
There is a recent decision of Subba Rao, J„ in 
‘Srinlvasalu Naidu v. Commissioner of Income- 
tax', 1948-16 ITR 341 (Mad), which at first sight 
seems to be against the view which we have taken. 
The question which the learned Judge had to deal 
related to the construction of S. 33-A (2) of the 
Income-tax Act. The Commissioner is authorised 
by that section to exercise the power of revision 
but subject to certain restrictions provided in the 
section itself. The Commissioner has no power 
under that proviso to revise the order: 

"(a) Where an appeal against the order lies to 
the Appellate Assistant Commissioner or to the 
Appellate Tribunal but has not been made, the 
time within which such appeal may be made has 
not expired, or, in the case of an appeal to the 
Appellate Tribunal, the assessee has not waived 
his right of appeal, or 

(b) where an appeal against the order has been 
made to the Appellate Assistant Commissioner, 
the appeal is pending before the Appellate Assis- 
tant Commissioner, or 

<c) the order has been made the subject of an 
appeal to the Appellate Tribunal." 

ft U 1 * In that case an appeal to the Appellate 
Tribunal under S. 33 against an order of the Apel- 
late Assistant Commissioner was dismissed as time- 
barred. Thereafter the assessee applied to the 
Commissioner under S. 33-A (2) to revise the 
order of the Appellate Assistant Commissioner. 
He declined to entertain the application on the 
ground that the order of the Appellate Assistant 
Commissioner had already been made the subject 
of an appeal to the Appellate Tribunal The 
assessee then applied to the High Court under 
S. 45 of the Specific Relief Act for directing the 
°» er t0 ? ea f and de te™ine the question. 

T^ln b . J t ! 0n , . raised was that the order of the 
Appellate Assistant Commissioner was made the 

u an app ^ al to the Appellate Tribunal 

there 8 fnri t th aS o dlSml i SS ^ d SS bemg out of tim e and 
therefore the Commissioner could not be compelled 

to exercise the power of revision under S. 33-A (2) 

fc£SK“M! ,( expressio ° £»»» 

® tb:at . bar to the exercise of the revi- 

Jurisdiction was the actual pendency of an 
bef ° re th e Appellate Assistant Commis- 

t£ Anil! 1 . 1 ™l re w , as a on merits by 

nnt h™, ™ bu " al and therefore it should 
dWinn ^ m i de th , e f ubJect of revisional juris- 
S n of, the Commissioner. it was therefore 

so 8 Sth b , y Iearned Jud e e > if we may say 
Mn a mere dtsmissal of an appeal 

°? th f 6 ™ und of limitation did not 
attract the bar to the exercise of the revisional 
Jurisdiction and therefore a mandamus was issued 

““ J-"* 16 * n .that judgment to the de¬ 
cision of Madhavan Nair, j„ in .'Bayya Reddi v 

57 Mad 741 and of the Judicial Com- 
M Tnd De Vl Sureshchandra De’, 

“ft* The decision, in our opinion, does 

ext€nt the contention of Mr 
Sa h ,b - 10 ‘Boya Reddi v. Gopalrao’ 57 
no doubt the appeal memorandum was 
rejected as being out of time and the view that 


there was no appeal within the meaning of Art. 182 
(2) of the Limitation Act was based on the fact 
that under the Madras Amendment which intro¬ 
duced new Sub-section 3 to Rule 1 of Order XLI 
Civil Procedure Code, it was necessary to decide 
the application under S. 5 of the Limitation Act 
to excuse the delay before the appeal is admitted. 
The view therefore taken by the learned Judge in 
that case cat. be justified on the ground. But that 
does not help the contention of Mr. Rama Rao 
Sahib. 

(12) We are therefore of opinion that the order 
of the Appellate Assistant Commissioner rejecting 
the appeal was one under S. 31 of the Income-tax 
Act an-i was appealable to the Appellate Tribunal. 
The question referred to us must therefore be ans¬ 
wered in the affirmative and in favour of the 
assessee. As the assessee has succeeded in this re- 
ference, he is entitled to his costs which we fix 
at Rs. 250. (To be shared by the respondents be¬ 
tween them.) 


C.R.KJV.R.B. 


Reference answered. 
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Palcdugu Nagaratnamma. Petitioner v. Kogani 
Seetharamamma (minor) and others, Respondents. 

Civil Revn. Petn. No. 1947 of 1949, D/- 10-9-1951. 

Civil P. C. (1908), Ss. 151 and 152 — Amendment 
of judgment and decree — Judgment silent as to 
interest — Decree in accordance with judgment — 
No appeal or review filed — Judgment and decree 
cannot be amended. 

Where the judgments as well as tlie decree 
drafted in accordance with tlie judgment does not 
provide for payment of interest on the unpaid pur- 
cliase money which the plaintiff was ordered to 
pay to the defendant and the defendant has not 
appealed against it or applied for review of the 
judgment, an application for amendment of the 
ivd-gment and decree under Ss. 151 and 152 Civil 
P. C. by inclusion of such interest is not maintain¬ 
able as it cannot be said that there has been an 
accidental slip or omission which could be rectified 
under Ss. 151 and 152. The failure to provide for 
interest in the judgment must be taken to have 
been deliberate and the implication would be that 
the Court refused it. Moreover, the decree not he¬ 
mp at variance with the judgment the defect it 
any, could not be remedied under Ss. 151 and 152. 

Anno: C. P. C., S. 152 N. 2, 3 N. 6 Pts. 7, 8,9™ ” 

n D ~, f° r Petitioner; v. Subramaniam 

and P. Sitlukanta Sastry. for Respondents. 

ORDER: The point that arises for considers 
“J C !Y U revision petition is whether the 
iearned Subordinate Judge was right in having de- 
a mendthe decree and judgment in order 
to provide for the payment of interest on the un- 

m ,°? ey directed ^ Paid by the 
plaintiff to the 1st defendant. The judgment as 
well as the decree drafted in accordance with the 
judgment did not provide for payment of any in- 
terest on the unpaid purchase money. The first 
took out an application to amend the 
judgment and decree in order that such a provi- 
sion may be made by the Subordinate Judge. The 
^piication was made under Ss. 151 and 152 C. P O 
and the learned Counsel for the petitioner urges 
^ S. 55( 4) 0f the T. P. Act his client™ 
entitled statutorily for payment of interest on the 
unpaid purchase money directed to be paid to her 
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unripr the judgment and decree. I do not think full settlement of the claim of the applicants a 
Hvu it c-u be denied that interest should have sum of Rs. 16.250. The amount now claimed as ia 
Sen nrovlded for on the unpaid purchase money deduction Irom tlie income was the difference be- 
£ 2 ? m °t he Uidement and decree. But when that tween the total amount embezzled and the amount 

™™JZZSTZ :,, m «« 

rn at > tn h\ e v ?5SSrae to in order to get this omis- was impossible to treat an amount misappropriated 

Utlea to have t0 ‘ . first instance, by a clerk as an expenditure for the purpose of a 

sion recalled.. He ha ' an appeal against the business under S. 10 (2) (xv) (old Cl. XU). (2) 

prelerred ei thei a failed to provide lor The amount in dispute could not be treated as a 

judgment and decr^ wh^ fmie^ tOeP which he ^ m(uje . f/ie lessees to ‘R’ and therefore it 
interest on the unpaid puicn s_ He no£ a debt To claim a debt as a bad debt it 

Tn en t l r'hnnse m doso and he allowed nearly 4 or must be shown that when it teas a good debt it 

dl l, n ° ^o°pfanse before he could think of asking went to swell the assets of the business in calcu a- 

J riT fi make the necessary amendment in ting the profits and it must be further shown that 

the Couit to matte tne i * Court When it was in jact a loan made in the course of the 
the decree and judgment of the • th ™ r0 . bu £™ss If these essentials arc not established , 
once the judgment is silent with reg nnivl : ri nur . - t rnnno t hr treated as a debt and cannot be claim - 

3£ff ‘W’lsTSK U Seine, bod under S » «> 

lifh thl said iudsment it cannot be (li .) (3) (Per Satayanarayana Rao and Raghava 

accordance with tne said juasmem Qr ~ embezz iement was in the course of 

Said ri U n?al error thS could be rectified under Ss 151 trade and icas incidental to the business and U could 

sSSSk £S1S£S|1 

law lefened to necessary in- a large amount in settlement of the clam an f ^ 

of the Civil ba iance was then found to be irrecoverMe .'Cm 
law discussed: < Paras 6 ■ 7 ’ 16 ‘ 

Anno: Income-tax Act, S. 10, N. 1,12,13. 

M. Subbaraya Aiyar and T. V. TuT^ReSon- 
for Applicants. C. S. Rama Rao Sahib, for Respon 

dent. 

Cases referred to: 

(Arranged in order of Courts and in the Courts 
chronologically. List of foreign cases leferred to 
comes after the Indian Cases.) 

(•32) 59 Ind App 290: (AIR (19) W32PC ™!zi) 

(•30) 53 Mad 904: (AIR (17) 

(•40) 1940-8 ITR 69 (Mad) 22) 

(•49) 1949-17 ITR 247 (Orissa) < Prs 19 > 

(•25) 4 Pat 385: (AIR (12) 192o Pat 408)^ ^ ^ 

(■38) AIR (25) 1938 Pat 159: (17 Pat 102)^ ^ 

(1906) 5 Tax Cas 215: (1906 A C 448) <Pr 34) 

(1111! 12 Tax Cu 227: (1919-2 K B 444) (Pr 34) 
,1925 ) 9 Tax Cas 319: ««» ®> 6 % ^ 

33, 34, 35) 

(1937) 21 Tax Cas 252: (1937-3 All E R 468 ( ) pr 23) 
288 U S 156:77 Law Ed 670 (Prs 23, 38) 


•petitioner, un uie uuici — v/Tu* rivii 

ference warranted under the provisions of the Cnil 
p. c. would be that the learned Judge who passed 
the judgment and decree did not think h fit oi 
proper to award interest on the unp^d purchase 
money. However, that be, in so far as ^e decree 
is not at variance with the judgment and in 
far as the learned counsel for the petitionei has 
not approached the Court by way of a review el¬ 
even by way of an appeal to set right the ornissmn 
to eive him the interest which he was entitled to 
the stlfute, I do not think tta *£* 
be remedied by means of an application under 
isl and 152 CPC. In these circumstances I 
must hold that what the learned Subordinate Judge 
has done is the right thing and there is no erroi 
of law or jurisdiction in the order that has been 

not think thei-e need be any onto - to c** Wd . 
C.R.K./&•*>• 
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Embezzlement by servant of assessee. 

The assessees were a registered Hrm and ca ™? 
m business as yarn merchants. One R a 1°™** 
IX of their firm was entrusted with manifold 
luties * He wrote account books, acted as salesman, 
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questions to this Court for its opinion. 

1 Whether in the circumstances of the case i 
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f$* recovery of°thc amount was also institute^ 
J a result of tlie intervention of certain media- 
ora. the matter was compromised between tlie 
wsessces and l R t in August 1941 and he paid in 
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auction is that the amount represented the loss 
sustained by them as the result of embezzlement 
on e Rajarathnam Aiyangar, a former cleric of 
their firm. In such capacity the clerk was en¬ 
cysted with manifold duties. He wrote account 
hooks acted as salesman, received and disbursed 
cash in the absence of the managing partner and 
collected bills. 

(2) The amounts received and spent by 
him in the course of the day used to be noted 

•* on slips of paper by him and he would hand over 
the slips with the cash balance in his hands to 
the managing partner at the close of the day. He 
maintained also cash chitta of transactions con¬ 
ducted by him including collections and expenses. 
In May 1941 it was discovered that he had em¬ 
bezzled a total sum of Rs. 36,298-3-6 during the 
period between 17th October 1939 and 24th October 

1940. The ‘modus operandi’ adopted by him to 
embezzle the money was: while he entered the 
transactions faithfully in the books maintained by 
him , in totalling the receipts and payments of each 
day, he short-totalled the receipts and over-totalled 
the payments and prepared a statement of daity 
cash balance on the basis of such wrong totals and 
the cash actually handed over at the end of 
the day to the managing partner was only the 
cash as per the cash balance statement prepared 
by him on that basis. He pocketed therefore each 
day the difference between the actual balance on 
the basis of the correct totals and the balance as 
per the statement of cash prepared on the basis 
of wrong tptals. 

(3) The particulars of the amounts so mis¬ 
appropriated during the period are set out 
in the order of assessment of the Income-tax Officer. 
Misappropriation by short-totalling receipts, mis- 

> appropriation by over-totalling payments, misappro¬ 
priation by carrying forward wrong totals and 
various other heads amount to Rs. 36,298-3-6. The 
suspicion of the managing partner was aroused 
in October 1940 and Rajanathnam Aiyangar ab¬ 
sented himself from his work and ceased to be an 
employee of the firm in November 1940. In June 

1941, a criminal prosecution was launched against 
him and about the same time a civil suit for the 
recovery of the amount was also instituted. As a 
result of the intervention of certain mediators, 
the matter was compromised between the assessees 
and Rajarathnam Aiyangar in August 1941 and he 
paid in full settlement of the claim of the appli¬ 
cants a sum of Rs. 16,250. The amount now 
claimed as a deduction from the income is the 
difference between the total amount embezzled and 
the amount paid by Rajarathnam Aiyangar under 
the compromise. 

(4) The Income-tax Officer refused to recognise the 
deduction of the amount as a loss on the ground 
that the assessees failed to establish the embezzle¬ 
ment. On appeal the Appellate Assistant Com¬ 
missioner practically agreed with that finding of 
the Income-tax Officer. The Appellate Tribunal, 
however, differed from this finding and found as a 

\ fact that the embezzlement of Rs. 36,298-3-6 was 

5 true. But the Tribunal refused the claim to de - 
duct the amount on the ground that the loss did 
not fall during the accounting year as, according 
to it the loss had occurred in the year 1939-40, i.e., 
previous to the accounting year. The assessees 
rested their claim also on the ground that it was 
a permissible deduction as a head of an expendi¬ 
ture or bad debt; but this contention was not 
accepted by the Appellate Tribunal. 

(5) The two questions referred to us cover the 
same ground, viz., whether the amounts could be 
treated as a trade loss in the accounting period of 
the assessment year or at any rate, whether it 


can be treated as an expenditure under S. 10 (2) 
(xii) or as bad debt under S. 10 (2) (xi). 

(6) The last two contentions may be disposed of 
first. The reference to S. 10 (2) (xii) in the ques¬ 
tion as framed is to the present Clause <xv) of 
S. 10 (2) which was introduced after certain altera¬ 
tions in 1946 by the Indian Income-tax (Amend¬ 
ment) Act, 1946. That clause requires, to claim 
an amount as a permissible deduction under the 
head of expenditure, that it should be made out 
as expended solely and exclusively for the purpose 
of such business, profession or vocation. It is im¬ 
possible to treat an amount misappropriated by a 
clerk as an expenditure for the purposes of a 
business. No serious attempt was made on behalf 
of the assessees to argue the contrary. Under 
Clause (xi) of S. 10 (2), in order to constitute a 
bad debt, it must be a loan advanced in the ordi¬ 
nary course of business. The amount in dispute 
cannot be treated as a loan made by the assessees 
to Rajaratnam Aiyangar and therefore it was not 
a debt. 

(7) No doubt, when the misappropriation was 
discovered in May 1941, this amount was entered 
in the accounts as a debit against Rajaratnam 
Aiyangar at the end of the previous accounting 
year and it was eventually argued before the Appel¬ 
late Tribunal that as it was debited in the previous 
accounting year, it was converted into a debt due 
from the clerk to the assessees and as it became 
a bad debt to the extent of Rs. 21,372 in the 
accounting year now under consideration, it should 
be allowed as a deduction. To claim a debt as a 
bad debt it must be shown that when it was a 
good debt, it went to swell the assets of the busi¬ 
ness in calculating the profits and it must be 
further shown that it was in' fact a loan made in 
the course of the business. If these essentials are 
not established, it cannot be treated as a debt and 
cannot be claimed as a deduction if it becomes bad. 
In fact, realising the defect, learned Advocate for 
the assessees did not press this contention. 

(8) The only contention that requires serious 
and careful consideration is that it should be 
treated as a trade loss incurred during the account¬ 
ing year and should be excluded from the profits 
of the year. Mr. Ramarao Saheb, learned Advocate 
for the Commissioner of Income-tax, took up the 
position that it was not in the first place a trade 
loss and that in any event, even if it was a loss, 
it was a loss sustained in the previous accounting 
year when the amount was actually intercepted by 
the clerk without allowing it to go into the till 
of the business. S. 10 (1) enacts that the assessee 
is liable to pay tax in respect of the profits or 
gains of any business carried on by him. Nowhere 
in the Act is the method of computation of the 
profits and gains of the business laid down and all 
that Section 10 (2), enacts is that the profits or 
gains should be computed after making the allow¬ 
ances enumerated in that Sub-section. The liabi¬ 
lity to pay income-tax under the Act in respect of 
a business is only on the profits and gains of the 
business and the meaning of the words “profits and 
gains" and the mode of their computation has been 
the subject-matter of decisions in England and 
India too numerous to be cited. It is well settled 
(hat profits and gains should be ascertained by 
ordinary, commercial principles of trading. Profits 
represent the surplus of trade assets over and above 
the disbursements and liabilities of the trade and 
this is the meaning which an ordinary commercial 
man would give to the words “profits and gains.” 

(9) The Legislature, after specifying the permis¬ 
sible deductions in S. 10 (2), has left the deter¬ 
mination of the profits to be made in accordance 
with the principles well understood by business 
people. That is the reason why the trade loss to 
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be set off against the profits of the year is not 
specifically mentioned as an allowance. It must be 
remembered in this connection that every tax year 
is a self-contained period and the profits earned 
and the loss incurred during the particular year 
alone must be considered in order to arrive at the 
taxable profits. The previous year's and the subse- 
qeunt year's profits or loss is wholly irrelevant for 
the purpose of computing the assessable income of 
a particular year. The allowances permitted under 
S. 10 (2) must generally be those incurred in the 
year in respect of which the income profits and 
gains are taken as the basis for assessment. 

(10) It is not possible to give a precise definition 
of trade loss which can be set off against the profits 
of a tax year. In order, however, to constitute a 
trade loss, it must be either loss of the stock in 
trade or a loss incurred in the course of the busi¬ 
ness and as incidental to it. It is not every loss 
that has some reference to trade that can be con¬ 
sidered as a permissible exclusion from the profits. 

(11) If the business is of sufficient volume, it 
necessitates the employment of servants to look 
after its various parts. A trade cannot carry on 

* .his business without reposing confidence and trust 
m his servants and it is always a difficult question 

• 7 to decide whether embezzlement by people in whom 
^ such confidence is reposed can be treated as a trade 
* loss. Except in the case of money lending busi¬ 
ness, it cannot be said that the defalcation entails 
a loss of the stock in trade. Whether it is a loss 
in the course of business and is incidental to it has 
of course to be determined on the facts and cir¬ 
cumstances of each case as no general rule covering 
all cases can be laid down. The practice in England 
is stated by W. E. Snelling in the Dictionary of 
Income-tax and super-tax Practice, 5th Edn. 1923, 
page 231: 

"Embezzlement’: If a loss by embezzlement can 
be said to be necessarily incurred in carrying on 
the trade it is allowable as a deduction from 
profits. In an ordinary case it springs directly 
from the necessity of deputing certain duties to 
an employee, and should therefore be allowed." 
This practice is referred to also by Murray and 
Roger N. Carter in Guide to Income-tax Practice 
and Excess Profits Duty, 8th Edn. page 244: 

"Loss by embezzlement’: A lass by reason of em¬ 
bezzlement by an employee used to be looked 
upon as a loss by stratagem, and not one con¬ 
nected with, or arising out of, trade, and it used 
to be said that the amount could not be deducted. 
Such a loss, however, is now for income-tax pur¬ 
poses deemed an expense of the year in which it 
is written off in the books." 

(12) In the Income-tax Law and Practice at page 
73 Newport observes as follows: 

"Losses by Embezzlement’: These will usually 
be incurred in the ordinary course of business, 
and will be allowed as incidental to the earning 
of the profits therefrom." 

It seems to be a well established practice in Eng¬ 
land that loss of embezzlement is a permissible de¬ 
duction. Of course, as pointed out by Snelling, 
the loss is allowed as a deduction only if the em¬ 
bezzlement can be said to be necessarily incurred 
in carrying on the trade and springs directly from 
the necessity of deputing duties to the various 
employees. The question whether the amount ^o 
appropriated was a trading loss and a permissible 
deduction from the profits for income-tax pur¬ 
poses, was considered by Rowlatt, J., in 'Curtis 
v. Oldfield Ltd.’, (1925) 9 Tax Cas 319. where a 
managing director of a company who was in sole 
charge of the business of the company diverted 
■the funds of the company for his personal use. 


(13) The judgment of the learned Judge in my 
opinion deals with the question when a defalcation 
or embezzlement could be treated as a trade loss 
and when such diversion of monies unauthorisedly 
by an employee goes out of the ambit of trade 
loss. He draws the line of demarcation between 
the two situations and it seems to me that the 
statement of the law by the learned Judge is in 
consonance with the practice obtaining in England. 
He observes at page 330: 

"I quite think, with Mr. Latter, that if you have 
a business (which for the purposes of today at 
any rate I will assume) in the course of which 
you will have to employ subordinates, and owing 
to the negligence or the dishonesty of the sub¬ 
ordinates some of tlie receipts of the business 
do not find their way into the till, or some of 
the bills are not collected at all or something of 
that sort, that may be an expense connected with 
and arising out of the trade, in the most complete 
sense of the word. But here that is not this case 
at all. This gentleman was the managing 
Director of the company, and he was in charge 
of tlie whole thing, and all we know is that in 
the books of the company which do exist it is 
found that moneys went through the books into 
his pocket. I do not see that there is any evi¬ 
dence at all that there was a loss in the trade in 
that respect. It simply means that the assets 
of the company, moneys which the company had 
got and which had got home to the company, 
got into the control of the Managing Director of 
the company, and he took them out. ** It seems 
to me that what has happened is that he has 
made away with receipts of the company ‘de hors* 
the trade altogether in virtue of his position as 
managing director in the office and being in a 
position to do exactly what he likes." 

(14) What is it then, that makes the misappro¬ 
priation or the interception of the funds of the 
company unauthorisedly by a subordinate a trade 
loss incurred in the course of the business? It is 
the employment of subordinates and the necessity 
to employ them and to entrust them with various 
duties including collection of monies that makes 
the loss a loss arising in the course of the business. 
The trade cannot be carried on without the employ¬ 
ment of the servants and it is impossible to carry 
on the trade without reposing confidence in them. 
If, taking advantage of the situation in which they 
are placed and of the confidence reposed in them, 
they pocket a portion of the funds and intercept 
them without allowing such funds to reach the till, 
it follows that the loss incurred by such embezzle¬ 
ment is a loss in the course of the trade. If, how¬ 
ever, — and this is the line of demarcation — the 
funds reach the till as in the case before the learn¬ 
ed Judge (Rowlatt. J) and the monies, to use the 
language of the learned Judge: 

"had got home to the person entitled to their 
custody and control, and if thereafter, the funds 
are lost either by theft or by embezzlement, such 
loss is altogether outside the trade and the 
course of the business." 

(15) In the present case, the money was inter¬ 
cepted & diverted by Rajarathnam Aiyangar before 
it reached the hands of the managing partner. He 
was entrusted with the duty of collecting fund 3 
and making disbursements and of maintaining the 
cash chitta with an obligation to account for tne 
funds reaching his hands truly and faithfully to 
the managing partner at the end of the day ana 
to hand over the balance. In violation of Ins dunes 
and in breach of the confidence reposed in mm, 
while he took care to see from the point of view 
of the customers that the entries are correctly 
made in the accounts, made wrong totals so> 

to cheat his master by representing that tne 
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balance in liis hands was much less than what Is 
reanv was. The managing partner was induced 
into the bellei that the touus in the account re¬ 
flected the true nnancial position at the end of 
the day and took the balance handed over by 
Kajaratnnam Aiyangar, trusting m his integrity. 
it was omy~ wnen suspicion was aroused and an 
inquiry was made that it was discovered that he 
had embezzled this large amount. 

(16) The till in this case is with the managing 
partner and it cannot be said that the tempo¬ 
rary cusitody of the money with Rajarathnam 
Aiyangar constituted a till and the diversion of the 
iunds oy him was de hors the trade on the analogy 
of the facts in 'Curtis v. Oldheld Ltd.’, (1925) 9 
Tax Cas 319. The funds were not got home to 
the managing partner and did not come under 
his control as in the case of the managing director 
in the above case before the embezzlement was 
made. The decision of the learned Judge, if I may 
say so with respect, states in a short compass 
the law on the subject and defines with precision 
the limits when an amount embezzled becomes a 
trade loss and when it should be treated as outside 
the trade altogether. In view of this decision I 
have no doubt that in the present case, the embez¬ 
zlement was in the course of trade and that it is 
incidental to the business and it can therefore be 
legitimately treated as a trade loss deductible from 
the profits. 

(17) Of the decisions in India, SJagarnath v. Com¬ 
missioner of Income-tax’, 4 Pat 385, follows the 
English practice and holds that an amount em¬ 
bezzled by a gumastha of the assessee was a loss 
incidental to the conduct of the business and was 
a permissible allowance. 

(18) If money is lost by theft it was held in 
^ this Court (by a majority of Judges, Anantha- 

krishna Aiyar J. however taking a different view) 
that it is not a permissible allowance, particularly 
when the theft was committed by persons who 
were not at the time of the offence in the em¬ 
ployment of the assessee as his clerks or ser¬ 
vants in the business — See ‘Ramaswami v. Com¬ 
missioner of Income-tax', 53 Mad 904. It is a case 
of money lending business and Curgenven J. held 
that in such a case, to establish loss, it must satisfy 
two conditions. It must be a loss of the 
jpjart of the stock in trade of the business 
and it must be a loss of such a kind as is 
incidental to the business. The learned Judge had 
no difficulty in holding that there was a loss of 
stock in trade as it was money lending business 
but as regards the second requirement, lie* held 
that the money was not lost in the course of the 
business and as incidental to it. The learned 
Judge expressly confines his observations in the 
judgment to a case of theft by some external 
operator with or without the complicity of the 
domestic servants. On the facts of the case, the 
majority view is undoubtedly correct, in view of 
the practice in England which was accepted by 
Rowlatt J. that in cases where the business was 
not money lending business, the condition that 
v there should be a loss of the part of the stock in 
9 trade of the business is not necessary.- Even if the 
loss in the case of business other than money 
lending business is only of i^pney lost in the course 
of and as incidental to the business, in circum¬ 
stances which are within the line of demarcation 
drawn by Rowlatt J. in ‘Curtis v. Oldfield Ltd.', 
<1925) 9 Tax Cas 319, it may be treated as a trade 
loss. 

(19) In ‘Bansldhar Onkarmal v. Commissioner of 
Income-tax, Bihar and Orissa*, 1949 -17 ITR 247 
(Orissa), the Orissa High Court dealt with a case 
ox loss by theft of money of the business of sell¬ 
ing yarn, speculation in cotton and money lend- 
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ing. The theft was by the accountant of the firm 
bui/ was alter the omce hours. It was heid that 
it was not a trade loss. Narasimnam J. who 
delivered the leading judgment recognised how¬ 
ever an exception wnen he observed at page 254 

^position might have been quite different if the 

melt nad occurred during office hours prior to 

tne crediting of the sum to the account of the 

employer.” 

The implication of this, as I understand it, is that 
even n it is a case of theft, if it was committed 
by a servant or an employee during office hours, 
it would bring it within tne course of the business 
and as incidental to it and therefore wouid have 
been a permissible allowance. The majority view 
in ‘Ramaswami v. Commissioner of Income-tax, 
Madras', 53 Mad 904, was followed. 

(20) The correctness of the decision in 'Jagar- 

nath v. Commissioner of Income-tax', 4 Pat 385 was 
doubted in ‘Mnlchand Hiralal v. Commissioner of 
income-tax, B & O', AIR (25) 1938 Pat 159; but 
as pointed out by Narasimham J. in ‘Bansidhar 
Onkarmal v. Commissioner of Income-tax, B & O', 
1949-17 ITR 247 (Orissa) the observations in the 
later Patna decision were 'obiter' and the later 
case was one of loss of money by thett. While 
criticising the judgment in ‘Jagamath v. Commis¬ 
sioner ol Income-tax*, 4 Pat 385, Courtney-Terrel 
C. J. in 'Mulchand Hiralal v. Commissioner of 
Income-tax', AIR (25) 1938 Pat 159 dis¬ 

tinguished that case on the ground that it was 
a case of loss by embezzlement while the case be¬ 
fore him was loss by theft. For the foregoing 
reasons, I have no hesitation in holding that the 
loss in question is a trade loss which is a permis¬ 
sible allowance in the computation of profits. 

(21) But the question is when did the loss occur? 
Did it occur at the moment when the monies were 
misappropriated and taken away by the clerk, i.e., 
during the previous accounting year or did it arise 
only when after discovery of the loss in May 1941, 
the assessee took steps to recover the amount from 
the clerk and obtained a large amount in settle¬ 
ment of the claim and the balance was then found 
to be irrecoverable? Mr. Ramarao Saheb maintains 
that the former is the correct date of the accrual 
of the loss while Mr. Subbaruya Aiyar for the as¬ 
sess maintains the latter. When the embezzle¬ 
ment was discovered, the assessees did not treat 
the amount as a loss but entered it in the account 
as a debit to the clerk. In chat year of assessment, 
they did not claim the amount as a loss. But the 
income was computed and the assessment was made 
on the basis that that amount was a valuable asset. 
Notwithstanding this fact, the contention on be¬ 
half of the Income-tax Commissioner by Mr. Rama¬ 
rao Saheb his learned advocate is that every item 
which goes out of the business by way of mis¬ 
appropriation by the clerk is an immediate loss 
without the necessity to wait and to take steps 
to recover the amount, if possible, from the clerk. 
Accepting the ordinary and popular connotation of 
the word "loss’* it is rather difficult to say that 
the amount was lost the moment it was taken or 
misappropriated by the clerk. It is one thing to 
say that the amount was unauthorisedly appro¬ 
priated by the clerk and it is a totally different 
thing to describe the amount so taken as a loss 
of the business. 

(22) Loss implies that it is an amount which is 
gone for ever and it is impossible to recover it. The 
analogy of bad debts may be taken. It cannot be 
said that a debt becomes bad immediately * it was 
advanced or immediately it was suspected that the 
debtor was not financially sound. The creditor has 
to establish that he had taken all available steps 
to realise the debt and that it was impossible to 
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recover it. The decision of this Court in ‘Alagan- 
anda Mudaliar v. Commissioner of Income-tax, 
Madras*, 1940 48ITR69 (Mad) relating to the in¬ 
solvency of C. K. and Sons is an instance where 
it was held that the creditor is entitled to wait 
till the decision of the Privy Council which be¬ 
came necessary for settling the dispute with regard 
to certain matters before a debt is considered as 
bad debt and written off as such. It is not to be 
assumed by this that I am treating this loss as 
a debt and I have already given reasons for holding 
that it is not a debt. Before Cl. (xi) of S. 10(2) 
was introduced in the Income-tax Act making ex¬ 
press provisions lor bad debts, bad debts were ex¬ 
cluded from the profits only as losses in trade as 
established by the decision of the Judicial Com¬ 
mittee in ‘Commissioner of Income-tax, C. P. & 
Berar v. S. M. Chitnavis’, 59 Ind App 290 (PC). Of 
course, when exactly the loss is incurred and at what 
moment it became a loss is a matter which has to 
be determined upon a consideration of all relevant 
and admissible evidence. 

(23) As in the case of a bad debt it cannot 
be said that until it is found that the clerk was 
unable to pay and it was impossible to recover 
the balance from him that the loss had been in¬ 
curred by the business in this case. The mere en¬ 
try in the accounts is of no consequence as what 
matters is the cash and not the entries in the ac¬ 
counts. The fact is that the amount became a 
loss only after the compromise and the moment 
the dispute was settled between the parties and 
Rs. 16250 was accepted in full settlement of the 
claim of the assessees against the clerk. Mr. Rama- 
rao Saheb, learned advocate for the commissioner 
wishes to describe the situation as a lass and re¬ 
imbursement or replacement of the loss for his 
contention is that the assessce should have claimed 
it as a lass in the previous accounting year and 
when the sum of Rs. 16250 was recovered from the 
clerk it could have been assessed as a trade receipt 
as in the case of money which the auditors paid 
to make up the loss by misappropriation incurred 
by Lord Penryhm in the case of Gray v. Lord 
Penryhm*, (1937) 21 Tax Cas 252. The liability for 
the misappropriation by the clerk is a liability based 
on tort only. Such liability “does not create a cer¬ 
tainty of loss”, as, to quote the laneuage in ‘Bur¬ 
nett v. Huff*, 288 U S Rep 156: 77 Law Ed 670 at 
p. 673, 

“the defalcation may be made good by the one 
who caused it or the liability of the tax payer 
may be enforced only to a limited extent or not 
at all. The requirement that losses be deducted 
in the year which they are sustained calls for 
a practical test. The loss must be actual and 
present.” 

(24) The facts in that case no doubt bear no 
analogy to the present case but the statement that 
the loss must be actual and present and must be 
certain cannot be taken exception to. In my opi¬ 
nion, it is only when the loss becomes acutal and 
certain that there can be an accrual of a loss and 
till then, it was merely a civil liability, of the clerk 
to pay back that amount based on tort. Until it is 
found that the liability though enforceable, it could 
not be materialised, it cannot be said that loss 
had occurred. I wish to make it clear that I do 
not by any means suggest that there was an un¬ 
ascertained loss at its inception which became cer¬ 
tain and definite when the litigation was settled. 
But the point I wish to lay stress on is that until 
the settlement of the case by way or compromise, 
there was no loss at all. It was only then that 
the loss came into existence and accrued. It was 
then with definiteness and certainty the amount 
was known. I do not wish to refer to the other 
decisions which have been cited at the bar as 
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in my opinion they are not of assistance in th* 
solution of the questions which have been raised 
in the case. I am therefore of opinion 
differing from the Appellate Tribunal that 
there was a trade loss and that the loss had 
accrued only during the relevant accounting period 
It follows that the first question referred to us 
must be answered in the negative and in favour 
of the assessees and the second question in the 
negative and against the assessees. As the asses¬ 
sees have succeeded in the main question, they are* 
entitled to their costs which we fix at Rs. 250. 

(25) RAGHAVA RAO J.: The only way, worth 
serious consideration, in which Mr. Subbaraya Aiyar 
represented his case was that the charging part 
of S. 10 of the Indian Income-tax Act which is sub-s. 
( 1 ) operates only on profits and gains, in assessing 
which, as observed by Lord Russel of Killowen in 
the Privy Council in the case Sir S. M. Chitnavis' 

59 Ind App 290 (PC) “account must be taken of 
all losses incurred as otherwise you would not arrive 
at the true profits and gains". That case related 
to a claim of deduction by the assessee of bad 
debts for which there was no provision in the 
statute as it stood at the time and 
would, in the submission of learned counsel, 
govern the present case with reference to the as- 
sessee's claim of deduction of the loss in question 
here as a trade loss even on the footing of the in¬ 
applicability of S. 10(2) (xi) and (xv) of the Act. 
Whatever the difficulty in the way of such inter¬ 
pretation of S. 10, sub-s. (1), in the absence at 
the opening of sub-s. ( 2 ) of words like “without 
prejudice to the generality of the provision of the 
foregoing sub-section” which might, if the matter 
were res integra*. suggest that the allowances spe¬ 
cified in the section cannot be added to, authority 
of the highest tribunal leaves us in the position a 
that though there are several provisions in the Act 
relating to allowances and deductions, profits have 
still to be computed to some extent on general 
principles followed in commercial practice, sub¬ 
ject to such modifications as are laid down in the 
cases decided in the realm of income-tax law. 

(25) It seemed to me even in the initial stages 
of the argument on the bare statement of relevant 
facts by counsel that the position that the lass in 
question here was not a trade loss was so thoroughly 
unarguable that it would not be taken up by 
Mr. Ramarao Saheb. The position however was 
not only taken up but persisted in by him with his 
usual force by emphasis on the consideration that 
there had been no abstraction of funds here by 
means of wrong entries in the account books in the 
course of the business before the funds actually 
reached the till. Learned counsel urged that the 
till remained intact according to the account books 
which correctly reflected the receipts and disburse¬ 
ments notwithstanding the defalcation and that 
what loss the company sustained was incidental 
to the misconduct of the employee ‘de hors’ the 
trade. The argument is. in my opinion, clearly 
fallacious and. far from deriving any warrant from 
•Curtis v. Oldfield Ltd.’, (1925) 9 Tax Cas 319 relied 
on by learned counsel, rests on a total misappre¬ 
hension of the decision as I shall presently show. 4 

(27) The argument lays too much of emphasis 
on the appearances of correctness and too little ol 
emphasis on the realities of incorrectness about 
the truth and fact of the financial condition or 
the company so far as it stands prejudiced by the 
misconduct of the employee. It overestimates the 
form and underestimates the substance of the 
defalcation. It identifies the resultant balance which 
the account books reveal with the till itself by a 
fiction which imports that if the former are cor¬ 
rect the latter must be treated as sound and that 
all monies which have got into the make Up ox 
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the former must be deemed to have necessai ly got 
into the contents of the latter. It overlooks too 
that the process of short totalling of receipts and 
overtotalling of items of expenditure by the em¬ 
ployee as shown by slips of paper written on by 
him so as to mislead the manager and help him¬ 
self to defalcation was resorted to by him in the 
ordinary course of his duties in connection with 
the company's business although in violation of 
such duties. It proceeds, in other words, on the 

-* assumption that no trade loss in the sense of a 
loss connected with and arising out of the trade 
can, for the purpose of deduction from profits under 
the’Income-tax Act, be postulated so long as the 
account books maintained by the company suffer 
from no errors with reference to its receipts and 
disbursements, although, in fact, loss has been sus¬ 
tained by the company by reason of things done 
by the subordinates of the company dishonestly 
or negligently. 

(28) Rowlatt J. was concerned in 'Curtis's case'. 
(1925 ) 9 Tax Cas 319 with the question whether 
certain monies which had been passing through 
the company's accounts and "which were not the 
company's business but which were Mr. Oldfield's 
business" — Oldfield being the Managing Director 
of the company in charge of the whole thing could 
be allowed as either a bad debt or an expense con¬ 
nected with and arising out of the trade. As to 
the former head of allowance, the learned Judge 
rejects it holding that 

"when the Rule speaks of bad debt it means a 
debt which is a debt that would have come into 
the balance sheet as a trading debt in the trade 
that is in question and that is bad". 

The learned Judge proceeding further observes: 

w "It does not really mean any bad debt which 
when it was good debt would not have come in to 
swell the profits." 

(29) Dealing next with the claim of allowance 
as an expense connected with and arising out of 
the trade, the learned Judge draws attention to a 
business in the course of which 

"you have to employ subordinates and owing to 
the negligence or the dishonesty of the sub¬ 
ordinates some of the receipts of the business do 
not find their way into the till or some of the 
bills are not collected at all or something of 
that sort". 

In each one of these cases, says the learned Judge, 
the expense may be one connected with and aris¬ 
ing out of the trade in the most complete sense 
of the word. The abstraction of receipts while on 
their way to the till, it will be noticed, is not the 
only instance of negligent or dishonest conduct of 
the subordinates which Justifies an allowance on 
the ground of "an expense connected with and aris¬ 
ing out of the trade". 

(30) In my opinion, the learned Judge must be 
taken, so far as his observation last extracted goes, 
to consider all losses attributable to the negligence 
or dishonesty of subordinates acting in the course 
of their employment in the trade as being deduc- 

^ tible trade losses. Tire learned Judge then pro¬ 
ceeds thus to distinguish the case before him from 
the illustrations referred to by him in that ob¬ 
servation : 

"But here that Is not the case at all. This gentle¬ 
man was the Managing Director of the company 
and he was in charge of the whole thing, and 
all we know is that in the books of the company 
which do exist it is found that monies went 
through the books into his pocket. I do not see 
that there was any evidence at all that there was 
a loss in the trade in that respect.” 

Pausing there, I am of opinion that the learned 
Judges reference to Oldfield’s position as Manag¬ 


ing Director does not imply that only trade losses 
for which subordinates and not Managing Directors, 
are responsible can come in for deductions. It was 
an accident of fact in that case that Oldfield was 
Managing Director. It was likewise an accident of 
fact tnat monies went through the books into his 
pocket. This does not involve that the loss' can¬ 
not be regarded as a trade lass if monies did not 
go through account books as in that case but 
through slips of paper as here, into the pocket of 
the defalcator. 

(31) The essence of the reasoning of the learned 
Judge is that there was on the evidence in that 
case no loss in the trade "in that respect", that 
is, in respect (a) that some of the receipts of the 
business did not find their way into the till, <b) 
that some of the bills were not collected at all, and 
(c) or something of that sort. Having said that, 
the learned Judge proceeded to observe thus: 

“It simply means that the assets of the company, 
monies which the company had got and which 
had got home to the company got into the con¬ 
trol of the Managing director of the company and 
he took them out. it seems to me that what 
has happened is that he has made away with 
the receipts of the company 'de hors' the trade 
altogether in virtue of his position as Managing 
Director in the office and being in the position to 
do exactly what he likes”. 

A loss in the trade may befall a person or com¬ 
pany carrying it on, although the account books 
by themselves may not reveal the loss, and no 
authority has been cited before us to the effect 
that if the loss is due to an embezzle¬ 
ment by an employee it cannot come in for deduc¬ 
tion, because the mischief has been done in a man¬ 
ner incapable of detection by a mere scrutiny of 
the books. The process of embezzlement may 
sometimes be too highly refined or too cleverly 
veiled to be readily suspected or easily detected 
It may, as here, be due to Uic implicit faith re¬ 
posed in the integrity of the subordinate bv (he 
superior which keeps the latter off the track of 
vigilance which he ought to treat; but however 
practised and wherever proved the consequent loss 
must in ordinary fairness be allowed for. 

(32) If a debt not collected by a subordinate 
who was bound to collect it can according to Row¬ 
latt J. be treated as a loss in the trade, although 
the account books are quite in order, I am unable 
to see why a loss by embezzlement is not liable to 
be regarded as such loss merely because the ac¬ 
counts are, as to receipts and disbursements ap¬ 
parently open to no exception. The learned Judge 
after instancing the two cases of failure of funds 
to reach their destination, the till of the company 
and non-collection of debts due to the company 
mentions the third category in terms of “some- 
thing of that sort", something 'ejusdem generis’ it 
may be, with the two cases mentioned earlier but 
In terms sufficiently comprehensive to take in a 
case of loss due to negUgence or dishonesty on the 
part of the subordinate, however occurring, if only 
occurring in the course of his employment and as 

th , e b ii sin ® ss - and n °t, as was the 
factual position in Curtis's case’, (1925 ) 9 TC 319 
'de hors' the trade. 

,33 * ,TtaWjn which I am reading 'Curtis's 

92 ° t 9 t 31 « k indeed th e way in which 
the aw is stated by Beasley C. J. though in differ¬ 
ent language to that of Rowlatt, J., at page 906 of 
the report of the Full Bench case in 'Ramaswami 

L CO uk 0ner of Incom e-tax. Madras’, 53 Mad 
904 which was a case of a theft of money used in 
a money tending business by persons who were not 
at the time of the offence employed as clerks or 
servants in the business of the assessee. Savs the 
learned Chief Justice; ys n8 
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"If anyone is paid a sum due to him as profits 
ana lie puts that in his pocket and on his way 
he is looped of it, it would be, I think, difficult 
to contend that such a loss was incidental to 
his business. Still more so when he has reached 
his home and put those profits in a strong room 
or some other place regarded by him to be a 
place of safety. I can well understand that, in 
cases where the collection of profits or payment 
oi debts due is entrusted to a gumastah or ser¬ 
vant for collection and that person runs away 
with the money or otherwise improperly deals 
with it, the assessee should be allowed a deduc¬ 
tion because such a loss as that would be inciden¬ 
tal to his business. He has to employ servants 
lor the purpose of collecting sums of money due 
to him and there is the risk that such servant 
may prove to be dishonest and, instead of paying 
the profits over to him, convert them to his own 
use. But I cannot distinguish the present case from 
the case of any professional man or trader who, 
having collected his profits, is subsequently robb¬ 
ed of them by a stranger to his business**. 

(34) Curgenven J. in the same case observes as 
follows at pages 918 and 919 of the Report : 

“That such a loss might be classed as a form of 
expense arising out of the trade was* recognised 
in ‘Curtis v. Oldfield Ltd.*, (1925) 9 TC 319, al¬ 
though in the particular circumstances of that 
case, as I read it, the money lost no longer form¬ 
ed part of the stock-in-trade. The test whether 
the loss was, in the language of the English 
rule, 'connected with or arising out of trade* was 
applied in two other English cases, 'Strong and 
Co., Ltd. v. Woodifield’, (1906) 5 TC 215 and ‘In¬ 
land Revenue Commissioners v. Warnes and 
Co/, (1919) 12 TC 227. The former related to dam¬ 
ages claimed from an inn keeper in respect of in¬ 
juries caused to a customer by the falling of a 
chimney; the latter to a penalty incurred by a 
trading firm for negligently failing to observe 
certain conditions imposed during war time on 
the export of goods to neutral countries. The 
loss was held, in the language of the English 
rule, to be a loss 'not connected with or arising 
out of trade’. These cases do not help us further 
than to show what manner of test should be 
applied.” 

The view of law taken by the majority of the Judges 
in 'Ramaswami v. Commissioner, Income-tax, Mad¬ 
ras’, 53 Mad 904 is, in my judgment, perfectly cor¬ 
rect, and applying it to the facts of the present 
case I have no doubt but that the loss under con¬ 
sideration now is an admissible deduction whether 
regarded as in the nature of unobstruction of 
monies before they reached the till or regarded as 
in the nature of "something of that sort" within 
the language of Rowlatt J. in 'Curtis’s case’, (1925) 
9 TC 319 as explained by me earlier. I regret I 
cannot in these circumstances find myself in 
agreement with Mr. Ramrao Sahib’s contention 
which proceeds, as I think, on much too narrow 
a view of what is or is not a trade loss liable to 
deduction from profits, viz., that it must be a loss 
which, on the face of the accounts, is so. 

(35) Before parting with 'Curtis’s case*, (1925) 
9 TC 319 it seems to me pertinent to observe that 
possibly the loss in question in the instant case 
can be regarded as “an expense connected with and 
arising out of the trade” in the language of Row¬ 
latt J. so as to attract S. 10 (2) (xv) of the Indian 
Statute which is much to the same effect. The 
language of the learned Judge has not however left 
me happy, and with all respect I have felt that 
there is somewhat of a strain on expression involv¬ 
ed in His Lordship’s equation of "loss” with “ex¬ 
pense” which cannot be easily appreciated or as¬ 


sented to. I do not desire therefore to express any 
final opinion on this point on which I do not feel 
quite so clear as that learned Judge, especially be¬ 
cause it is unnecessary for me to do so for the 
decision of this case. 

(36) I may remark too that though the principles 
underlying the deduction of business loss and busi¬ 
ness expenditure are almost the same, there is 
some dinerence in their nature. Loss is not deduct¬ 
ed under any statutory authority but under com¬ 
mercial principles ordinarily adopted in arriving at 
profits. As Warrington L. J. has observed in 
'Commr. of Inland Revenue v. Alexander 
Von Glehn & Co. Ltd.\ (1919) 12 TC 232 
"Trade loss is not always, — one may go further 
ana say is not in general — measured by definite 
expenditure of money. Loss in trade may arise 
in many ways — from the depreciation of goods, 
from the increase or decrease of prices in the 
market and from many cases of that kind — 
which is not generally measured by some definite 
sum expended by the person carrying on the 
trade’’. 


(37) Then as to the question in what year the 
loss must be taken to have occurred in the present 
case which I must confess has occasioned some 
doubt in my mind, I have after careful considera- 
t - n arrived at a decision in favour of the assessee, 
firstly because that is more consonant on the whole 
to rules of practical expediency as well as funda¬ 
mental justice, secondly because I find nothing in 
the language of the statute forcing me to a diffe¬ 
rent result and thirdly because I think I must 
give the benefit of the doubt, wherever it exists, 
to the assessee. The argument for the Commis¬ 
sioner of Income-tax, is that for the purpose of 
computing income each year is a self-contained ^ 
period of time as ruled by the Privy Council in 
the case of 'Sir S. M. Chitnavis’, 59 Ind App 290 
(PC) that the allowance of any expenditure in¬ 
curred must therefore be an allowance for expen¬ 
diture incurred in the year in respect of which 
arise the income, profits and gains forming the 
basis of the assessment. So far, there is no quarrel 
on the part of counsel for the assessee. 

(38) What next Mr. Ramarao Saheb contends is 
that the disappearance of cash from the company 
in the year in which that took place must be shown 
by the assessee as a deduction for that year, while 
if later the money came back the assessee would 
have to show it as a gain. This no doubt is per¬ 
fectly intelligible process of reasoning in itself. 
What however Mr. Subbaraya Aiyar urges is that 
merely because the disappearance occurred in a 
particular year the assessee would not be bound to 
treat that as an irrecoverable loss for ever. He 
would be entitled, counsel urges, to wait for a 
reasonable time in order to take all steps open to 
him in law for the recovery of the amount. Should 
he be penalised, asks counsel, for taking all those 
steps in order to satisfy himself that the loss 
which occurred with the original disappearance 
was a permanent loss and if so to define for him¬ 
self the exact quantum of the loss which he must 
face after all his efforts? The consideration by 
which the matter has to be reasonably Judgedl is 
pithily put in ‘Burnett v. Huff’, 288 U.S. Rep. loo. 

77 Law Edn. 670, at p. 783 in the passage quoted 
by my learned brother in his Judgment, in this 
way, viz., "that the requirement that losses be ab¬ 
ducted in the year in which they are sustained 
calls for a practical test.” 

(39) For the reasons given in the foregoing as 
well as in my learned brother’s Judgment I agree 
that the answer to the reference must go in favour 
of the assessee on the first question. I also 

in the order as to costs proposed by my learned oro- 
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ther I express no opinion on the second question, as 
I find it unnecessary to do so, in view of my answer 

to the first, 

CR.K./D.H. Answers accordingly. 
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SATYANARAYANA RAO AND RAJAGOPALAN, 

J J• 

Aravamudha Iyengar, formerly a minor since 
declared major and his guardian discharged, Appels 
lant v. Ramaswami Bhattar and another, Respon¬ 
dents. 

Appeal No. 731 of 1947, D/- 24-9-1951. 

(a) Hindu Law — Adoption — Widow — Assent 
by sapinda given in belie) that widow had authority 
given by her deceased husband — It is not valid 
assent. 

The assent of a sapinda to an adoption should be 
one given by him in the exercise of on independent 
judgment irrespective of the question whether or 
not the widow had also authority to adopt from 
her husband. The snpmdc has to decide for the 
widow the propriety and the expediency of intro¬ 
ducing an heir to the deceased husband. Where a 
sapinda gave his assent believing that the husband 
also gave an authority to adopt, such an assent is 
not valid to support an adoption. 2 Mad 270 (PC); 
30 Mad 50 (PC) and 26 Mad 627, Relied on. 

(Para 4) 

t * (b) Hindu Law — Adoption — Power to adopt 
Minor under Hindu Law cannot give authority to 
adopt or himself adopt — Minority ends on com¬ 
pletion of 16 th year whether male or female — 
(Hindu Law — Minority.) 

Minority under Hindu Law comes to an 
end on the completion of the 16th year. 
This rule applies to males and females, to 
the act of adoption as well as to an authority em¬ 
powering the widow to malfc an adoption. If the 
person giving the authority to the widow to adopt 
or the person adopting is below the age of majority 
recognised and established by Hindu laic, the adop¬ 
tion will be invalid. (Para 24) 

It is impossible to accept the test of deciding the 
question on the facts of each case in order to come 
to a conclusion whether or not the person making 
the adoption was capable of understanding the 
nature of the act and of forming an independent 
judgment uninflunced by extraneous pressure. It 
will be introducing an uncertain element into the 
law of adoption which , if possible, should be 
avoided. AIR (5) 1918 Mad 1072; 1 Cal 289 (PC), 
Relied on. Case law and Texts reviewed. Bombay 
view not followed. (Para 23) 

T. M. Krishnaswami Iyer and R. Rangachari, for 
Appellant; T. V. Muthukrishna Iyer , T. A. Anantha 
Iyer, D. Ramaswami Iyengar and P. S. Srinivasa 
Desikan, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

('63-66) 10 Moo Ind App 279: (3 W R 15 PC) 


(’75-76) 1 Cal 289: (3 Ind App 72 PC) 10 ’ U) 

(Prs 14, 15, 16, 18, 19, 23) 
(’76-78) 1 Mad 69: (3 Ind App 154 PC) (Pr 4 ) 
(’78-80) 2 Mad 270: (7 Ind App 173 PC) (Pr 4 ) 
C81) 6 Cal 381: (7 Ind App 250 P C) (Pr 12) 
(’07) 30 Mad 50: (34 Ind App 22 PC) (Pr 4) 
(’18) 41 Mad 855: (AIR (5) 1918 PC 74) (Pr 11) 
(’33) 12 Pat 642: (AIR ( 20 ) 1933 PC 155) 

(Prs 7 12) 

(’47) 1947-2 Mad L J 39: (AIR (34) 1947 PC’l24) 

(Pr 12) 
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(’91) 15 Bom 565 lPr 

C 02 ) 26 Bom 526: (4 Bom L R 315) (Pr 11) 

(T 9 ) 43 Bom 481: (AIR ( 6 ) 1919 Bom 107^ ^ 

(’20) 44 Bom 327: (AIR (7) 1920 Bom 354) (Pr 16) 

(’22) 46 Bom 307: (AIR (9) 1922 Bom 105)^ 

(’42) ILR (1942) Bom 782: (AIR (29) 1942 Bom 

284) ' < Prs 17 > 191 

(• 68 ) 1 Beng L R 49: (10 W R 36 PB) (Pr 19) 

(’71) 15 W R 548 (Prs 14, 15, 16) 

(’75-76) 1 Cal 108 ( pr 191 

(’91) 18 Cal 69 (Prs 15, 16. 19) 

(’82) 5 Mad 358 < Pl ‘ 121 

(’ 88 ) 11 Mad 5 (FB) ( p r 12) 

(’90) 13 Mad 214 < p r 19) 

(’95) 18 Mad 397: (5 Mad L J 66 ) (Pr 12) 

(’03) 26 Mad 627: (13 Mad L J 239) (Pr 4) 
(T7) 40 Mad 925: (AIR (5) 1918 Mad 1072) 

(Pr 19) 

(’46) ILR (1946) Mad 755: (AIR (33) 1946 Mad 

308 ) ( p r 12 ) 

JUDGMENT.: The first defendant whose adop¬ 
tion has been declared invalid by the Sub-Court, 
Tiruchlrapalli, is the appellant before us. The 
following pedigree explains the relationship be¬ 
tween the parties: 



Ramaswami Bhattar Kuppa BhattarsSriunganimal 

I I 

adopted llangaraju | i 

Bhattar (died on 5 3-42) Krishna Buattar Ponnaumul 
| (born on 3-12-1857, (2nd deft.) 

Ramaswami Bhattar died on 6-G-1901) 

(plaintiff) mariicd Rukiniui 

Animal (died on 17 -1-1940) 
alleged to have adopted 

I 

minor Avavamudam—1st defendant 

Ramaswami Bhattar and Kuppa Bhattar were two 
brothers. The plaintiff is the grandson of Rama¬ 
swami Bhattar. The plaintiff’s father Rangnraja 
Bhattar died on the 5th March 1942. Kuppa 
Bhattar had a son Krishna Bhattar and a daughter 
Ponnammal, the second defendant. Krishna Bhat¬ 
tar was married to Rukmani Animal. Krishna 
Bhattar was born on the 3rd December 1887 but 
died on 6 th June 1901. On the date on which he 
died, he executed what purports to be a will but 
what was in fact an authority to adopt, a regis¬ 
tration copy of which has been marked as Ex. P. 3 
in the case. At the time of his death, Krishna 
Bhattar was below 14 years of age. The will was 
presented for registration after his death by Sri- 
rangammal, his mother, on 6 th August 1901. There 
was an elaborate enquiry after due notice to the 
parties by the Sub-Registrar, who however, by his 
order dated 30th October 1901, refused to register 
it. There was an appeal to the District Registrar, 
and on 22-2-1902, he directed registration of the 
will as a result of a compromise between the 
parties. On the 18th March 1940 by Ex. D 5 
there was an attempt to settle the dispute between’ 
Rangaraja Bhattar and Rukmani Animal, and . n 
that date, an unregistered family settlement deed 
was executed. It is common ground that the terms 
of that setUement however were not carried 
into effect and the settlement did not become 
effective. On the 22nd March 1940, Rukmani Ani¬ 
mal adopted the first defendant, purporting to 
act on the authority conferred on her by her'hus¬ 
band under the will Ex. P. 3. She in her turn 
executed a will on 12-4-1940. She died on 17-4-1940 
The father of the plaintiff was alive for about two 
years and the present suit was instituted by the 
plaintiff for a declaration that the adoption of 
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the first defendant by Rukmani Ammal was in¬ 
valid and never in fact took place. 

12 ) In the Court below the genuineness of Ex. 
P. 3 was disputed and it was also contended that 
Krishna Bhattar was not in a sound disposing 
state of mind at the time of the execution of the 
deed on 6th June 1901. The factum of adoption 
was also denied. The main question, however, on 
which the controversy centred was about the vali¬ 
dity of the authority conferred by Krishna Bhattar 
at the time when he was below 14 years of age. 
The learned -Subordinate Judge found that the 
factum of adoption was established, and that 
Krishna Bhattar executed Ex. P. 3, with a full 
knowledge of its conents, and that it was genuine. 
He, however, declared the adoption invalid on the 
ground that Krishna Bhattar was a minor and 
was not competent to confer an authority to adopt 
on his widow. An attempt was made on behalf 
ot the appellant in the Court below to support the 
adoption on the ground that Rangaraja, as the 
nearest sapinda then alive, consented to the adop¬ 
tion; but this attempt failed. 

(3) In this appeal by the first defendant, the 
main question argued by Mr. T. M. Krishnaswami 
Aiyar, his learned Advocate, was that the authority 
conferred by Krishna Bhattar was valid. He made 
a faint attempt to support the adoption also on 
the ground that irrespective of the authority of 
Krishna Bhattar, the adoption was on that (?) 
ground valid. The respondents did not challenge 
before us the findings of fact which were against 
them. The argument, therefore, proceeded on the 
ground that the findings of fact of the lower Court 
regarding the genuineness of Ex. P. 3 and the 
factum of adoption are correct. 

(4) We may dispose of the contention that Ran¬ 
garaja consented to the adoption first as it does 
not present any difficulty. The unregistered family 
settlement deed, Ex. D. 5, dated 18th March 1940, 
was relied on in support of the contention. That 
document sets out the previous disputes regarding 
the will and that Rangaraja agreed not to dispute 
the will in consideration of Rukmani Ammal giving 
him property worth Rs. 4,000 out ol the properties 
ot Krishna Bhattar. In consideration of that Ran¬ 
garaja promised not to put forth “any claim to 
the othqr movable and immovable properties be¬ 
longing to the said Krishna Bhattar’ and con¬ 
sented : 

“that the 2 nd Individual shall take all the steps 

necessary for the propagation of her family in 

accordance with the terms of the will left by 

Krishna Bhattar and that he would also be pre¬ 
sent and assist in the accomplishment of that 

object.” 

It is common ground that the terms of this family 
settlement were not carried out; but it was con¬ 
tended that the passage above extracted amounts 
to an independent consent on the part of Ranga¬ 
raja to the adoption. It is impossible to accept 
this contention. All that Rangaraja agreed to do 
under that clause was that he would help the lady 
in carrying out the terms of the will of Krishna 
Bhattar by taking all necessary steps for the pro¬ 
pagation of the family and to accomplish that 
object. There is no language suggesting that Ran¬ 
garaja intended to assent to the adoption inde¬ 
pendently of the existence of the aulhortiy con¬ 
tained in the will of Krishna Ehattar. It has now 
been authoritatively established that the assent 
of a sapinda to an adoption should be one given by 
him in the exercise of an independent judgment 
irrespective of the question whether or not the 
widow had also authority to adopt from her hus¬ 
band. The reason for this is obvious. As has been 
pointed out repeatedly by the Judicial Committee, 
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the sapinda has to decide for the widow the pro¬ 
priety and the expediency of introducing an heir 
to the deceased husband. Where a sapinda gave 
his assent believing that the husband also gave an 
authority to adopt, it was held that such an assent 
was not valid to support an adoption; See *Sri 
Virada Pratapa Deo v Brozo Kishoro*, 1 Mad 69 
iPC>, ’Ganesa Ratnam Iyer v. Gopalaratnam Iyer’, 

2 Mad 270 (PC); ‘Venkamma v. Subramaniam’, 30 
Mad 50 (PC); affirming 'Subramaniam v. Ven- 
kamma’, 26 Mad 627. It is impossible to infer from 
the language of Ex. D. 5 that there was an in¬ 
dependent assent of Rangaraja to the adoption of 
the first defendant by Rukmani Ammal. We have 
no hesitation therefore in rejecting this connection. 

(5) ) The only important question therefore that 
arises for serious consideration in this appeal is 
whether the authority of Krishna Bhattar, a boy 
below 14 years of age at the time, was valid. 
Krishna Bhattar was undoubtedly a minor as he 
was under the age of 18 on the date he gave the 
authority to adopt, if minority is to be determined 
with reference to the Indian Majority Act, IX of 
1875. S. 2 of that Act however contains excep¬ 
tions. The section enacts that: 

“Nothing herein contained shall affect: 

(a) the capacity of any person to act in the 
following matters, (namely) — marriage, 
dower, divorce and adoption.” 

In respect of marriage, dower, divorce and adoption 
therefore, the capacity of a person to act has not 
to be determined with reference to the age of 
majority fixed by the Indian Majority Act. The 
personal law of the parties must therefore deter¬ 
mine the age at which a person is entitled to act in 
the matter of adoption. This position was ad¬ 
mitted by the appellant. 

(6) The argument, however, strenuously pressed 
before us was that adoption under Hindu law being 
essentially a religious institution, if a person is 
qualified to perform a religious act or partake in a 
religious ceremony, or in other words, “attained 
ceremonial competency”, he Is entitled to adopt or 
even give an authority to adopt irrespective of his 
mental capacity: that is, irrespective of the ques¬ 
tion whether, he is able to comprehend or not, the 
import and the consequences of the act he is 
performing. In the case of ‘Dwijas’ (twice born 
person), the right to perform a religious act or 
partake in a religious ceremony, competency is 
acquired by the performance of upanayanam. 
Krishna Bhattar before his death had not only his 
upanayanam performed but also his marriage, and 
therefore he was perfectly competent to do a 
religious act such as the adoption by himself, not¬ 
withstanding his age and was equally competent 
to confer an authority to adopt on his wife Ruk¬ 
mani Ammal. So ran the argument. When press¬ 
ed with the question, whether he would draw the 
limit at any particular age, learned counsel for 
the appellant stated that this competency would 
synchronise with the age at which upanayanam 
is to be performed among ‘dwijas.’ As stated by 
various Smriti writers, this age of upanayanam is 
eight years computed from the date of concep¬ 
tion in the case of Brahmins. 11 years in the case 
of Kshatriyas and 12 years in the case of Vysias. 
As Sudras are not entitled to have upanayanam 
performed and partake in any religious ceremony, 
this limit would not apply. As a last resort, coun¬ 
sel for the appellant stated that without drawing 
any arbitrary line and fixing any particular age as 
the age of discretion, it must be decided as a 
question of fact in each case whether or not the boy 
or the minor widow was capable of understanding 
and appreciating the act he or she was performing. 
If he had attained sufficient maturity of under- 
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to comprehend the nature el the act he 
was performing irresoecuve of the age, he was en¬ 
titled either to take a 007 in adoption or confer 
an authority to adopt on his wtie. and cn the 
evidence it was contended that there was no 
<iif5culiy in the case 0 : Krishna Bhattar as he wes 
undoubtedly of mature understanding. 

(71 We may now examine the authorities cited 
by teamed Counsel for the appelant to see whether 
they tend any supper; to the position tahen up 
by him. Tee cecisicn on which strong reliance 
r was pisced by hm: as supporting his position is 
that oi the Judicial Comnunee in ‘Amarendra 
Manscgh v. Sanatan Singh’. 12 Fa: 612 «PC . 
This decision, it was claimed, revolutionised the 
lav of adepti an and has once for all firmly and 
dearly estaciished that the adaption under Hindu 
lav is a religious institution in vhich no secular 
element enters. I; is true that according to Hindu 
conception of religion. there is life after death 
vhich makes i: incumbent upon those living in 
this vcrid and related to the deceased to perform 
such daily and annual ceremonies as are condu¬ 
cive to the spiritual welfare of the deceased. I: 
is no: enough merely to perform, but it is also 
obligatory to provide if possible for the con turned 
perfonname of such ceremonies without break by 
leaving a person, natural or adopted, vho vould 
carry on the religious duties. A test c: Sruti 
says: 

iT* 77 C ^ ~i ^T*7u 

^ T^hT ^7?^ 7^-f r?T^7: r TT 

<J: <pff ^ !i 

(A Brahmana on being com becomes a Crb:or in 
three obligations: to the Rishis who are pro- 
pounders of the sacred boots* for Studentship 
(to peruse the same): to the Gods for SacrifiCFS: 
to the Paternal ancestors, for progeny; he is free 
from the debts, vho has son. who has performed 
sacrifices and vho has studied the Vedas.* 

( 8 * If a person has no; the fortune or having 
a son of his own lions tan aurasa son . the lav 
permits the adoption of a son. A tea; of Atri 
says: 


^=r I 

311Wn. 5WI3 ^ ll 

^1-1,*vn: 

f? H: I! 

55T: *n*f ^, 

(by a soniess person only, should always a sub¬ 
stitute of a son be anxiously made, for the sake 
of funeral oblations liberations of water and 
obsequial rites- If the father sees the face of a 
living sen after birth, he transfers the debts to 
him, and attains immortality. As soon as a son 
is bom. the father becomes absolved from the 
debts to paternal ancestors; on that day he 
acquires purity, since the son saves from the in¬ 
fernal regions. Many sms are to be secured, if 
ercn cme may go to Gaya, or celebrate the horse 
sacrifice or d e di c a te a NEa balL) 

(9) It is this religious basis of the adoption 
which is referred to by Sir George Lowndes at 

page 649 of the report 


In erder to correctly appreciate 


r>s principles enun- 
may nov be 
cf the fie- 
ditial 


(10 

panaoce of the decision and the prt 
cated by the Judicial Committee, :: 
cut cf place to notice the b a ck gr ound 
ci saon. Ever since the decision of the 
Committee in Bhoccun Moyee v. Ham .^isao r e’. 10 
Moo Ind App 279 (PC). Courts in Indls were un¬ 
able to evolve a satisfactory limit to the power 
c: adoption whim a widow possessed either under 
the authority of her husband or with the assent 
cf 53 pumas.* It was thought that if the estate 
was not vested in the adopting/videv but in a 
collateral. the limit to the power had ceen rescues, 
though even there an exception was recognised in 
the case of vesting of property in a coparcener 
after the death of tiie deceased husband cf the 
widow. This point of view undoubtedly em¬ 
phasised and attached too much importance 
to tiie secular aspect cf the adoption. 


.e cf the crcnounrenema c: the Judicial Com¬ 


mittee 
wh: 
exa 


amsc.ves lem support to mat view, xne 
e question was elaborately and criticahy 


ov Sir Gecrre Lo¬ 


in the cecisicn 


under consideration. The dispute in that case re¬ 
lated to the succession to the Dompara Ha;: an 
impartible ramindari in Orissa. Tne parties were 
Kshatrlyas and were governed by the Benares 
School cf :Ji aksltara lav. Gne Raja Brajendra 
was the holder of the estate tnl 1302. On 20 th 
Julv 1553. ihe said Raja executed a deed cf autho¬ 
rity in favour of his wife Inhuman. After the 
execution of tide deed, the said Raja had a sen 
Emuudcudra who succeeded to the estate cf his 
father after his death in 19*33. As he was then a 
minor, the estate came under the Court cf Wards. 
Btbudendra died cn Ihh December 1922 unmarried 
and was about the age of 20 years and six months 
a; that time. He was a minor as the estate vas 
under the Court cf Wards and he did not complete 
the 21s: year. Immediately after the death of 
the natural sum Indunati adopted the appellant 
Amarendra in purusance of the authority ccn- 
ferred upcn her ty her husband. Tee adep-tion vac 
disputed by a sapinda of Bibhudendra on varlras 
grounds. But ve are new concerned only vith the 
contention that the Rani’s never of adoption came 
to an end and became extinguished with the death 
cf Bibhudendra inasmuch as he had attained full 
legal capacity to continue the line and therefore 


- —-<.u 


cc”!c no: dives: 




estate which became vested in the reversioner, the 


collateral heir. Tne two lines cf ar 


it were ad¬ 


vanced before the Judicial Committee on behalf 
of tile reversioner. Tne first was that with the 
vesting cf the estate by devolution in R^r_arr^ 
tha reverstrner. the pover of the widow terminated 
and became extinguished. In any event, as Bhi- 
thudendra attained full legal capacity to continue 
the line, the power of the widow Indumati termi¬ 
nated. 

( 11 * As regards the first contention, the decisions 
beginning with ‘Boochun Moyee’s case’. 10 Moo Inc 
App 279 v?C>. were considered 'ey their Lordships 
of the Judicial Committee. The conclusion arrived 
at was that the vesting of the property cn the 
death of the last holder in some one other 
the adopting widow, be it either another cocar- 
cener of the join: family or an outsider 
by reverter, or. their Lordships added, by inheri:- 
ance. cannot te in itself the test of the continuance 
or extinction of the power of adaption. It was 
observed that the Hindu law itself did not set any 
limit to the exercise of the pow er and tha: there 
was no warrant in any of the texts of Hindu law 
to justify the imposition of a restriction based on 
considerations of property. The necessity, however, 
of drawing the line was imperative and the ques^ 
tion was where the line should be drawn. Here 
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again, religious importance of the son. natural or 
adopted, enters into consideration. None of the 
decisions examined by the Judicial Committee, it 
was stated by Sir George Lowndes, warrant the 
assumpuon made in some 01 the decisions that 
the limit is reached when the property passed to 
another. 


“The true reason must be: to quote their Lordships; 
“that where the duty of providing for the con¬ 
tinuance of the line for spiritual purposes which 
was upon the father, and was laid by him con¬ 
ditionally upon the mother, has been assumed 
by the son and by him passed on to a grandson 
or to the son's widow, the moher's power is gone. 
But if the son die himself sonless and unmar¬ 
ried, the duty will still be upon the mother, and 
the power in her which was necessarily suspended 
during the son’s lifetime will revive.” 


It is not enough merely to leave a son behind in 
order to terminate the power of the mother to 
make the adoption. In that case Bibhudendra was 
20 } years and undoubtedly attained the age of 
discretion; but the continuance of the line by him 
became impossible as he himself left no son as 
he was unmarried and did not even leave a widow 
who could have continued the line by making an 
adoption to her husband. The limit therefore 
would be reached unless and until there is in 
existence a person capable of continuing the line 
either by birth of by a son to himself or if he 
left a widow, by an adoption by her. The “full 
legal capacity test” enunciated by the Judicial 
Committee in the second Berhampore case ‘Mada- 
namohana v. Purushotham’, 41 Mad 855 (PC), 
which was based upon the view of Chandavarkar, 
J., in 'Ram Krishna v. Shamrao’, 26 Bom 526, does 
not mean mere mental capacity and it is not 
enough to terminate the power of the widow to 
establish that the last male person in the line 
attained the full age of discretion and therefore 
acquired the full legal capacity. Nor can the ex¬ 
pression “full legal capacity” be equated to cere¬ 
monial competence, i.e., an expression vague 
enough but probably meant to convey the idea of 
competency to perform a religious act or the 
acquisition of necessary qualification to perform it. 
“Full legal capacity” therefore according to the 
Judicial Committee means something more than 
mere age of discretion or even ceremonial com¬ 
petence. The full legal capacity to continue the 
line means continuance of the line in one of two 
ways (i.e.,) either by leaving natural or adopted 
son, or a widow capable of bringing into existence 
a son by adoption. The test is to find out whether 
these conditions existed at the time of the son’s 
death. If they did not exist, the power did not 
terminate. If they existed the power came to an 
end and may in certain circumstances, e.g.. If the 
son’s widow dies without making an adoption, the 
mother’s power may be revived. If the object of 
adoption is the religious one of perpetuating the 
line with a view to make a permanent arrange¬ 
ment for the administration of the spiritual 
wants of the deceased, the object is not 
achieved when the continuance of the line 
came to a standstill. There must be some power 
somewhere to continue the line and if the person 
lower down dies without providing for the continu¬ 
ance of the line, the power of the person higher 
up revives and continues. Extinction of a line is 
considered by the Hindus as something very igno- 
minous. The necessity to continue the line is the 
necessity of the future not of this world but of 
the other world. This decision, therefore, in our 
opinion emphasis the importance of adoption from 
a religious point of view but does not altogether 
exclude the secular element in it. 


(12) The object of adoption is one and the act of 
adoption itself is another. If the object of adop¬ 
tion is religious it does not necessarily follow that 
the act of adoption is also entirely religious without 
secuiar element in it. We are not now concerned 
with the object of adoption but with the act of 
adoption itself and the question whether any and 
ii so to what the extent mental capacity is re¬ 
quired to perform the act of adoption. Cere¬ 
monial competence does not, in our opinion, war¬ 
rant the assumption that the Judicial Committee 
intended to do away with any requirement as to * 
mental capacity in the matter of adoption. Bibhu¬ 
dendra in that case was more than 20 years old 
but the power of adoption of Indumati did not 
terminate as Bhibhudendra did not leave a son or 
widow. The view that the adoption is more a 
temporal than a spiritual institution was again 
reiterated by the Judicial Committee in ‘Rama- 
subbayya v. Chenchuramayya', 1947-2 Mad LJ 39 
(PC) following the opinion of Sir George Lowndes 
in ‘Amarendra Mansing v. Sanatan Singh’, 12 Pat 
642 (PC.) These two decisions, however, were not 
concerned with the question which we have now to 
decide. There is no particular rule laid down 
under Hindu law relating to adoption either with 
reference to mental capacity required or to tho 
age of majority. The whole of the law of adoption, 
it may be observed, was evolved from a few texts 
and a metaphor. The texts are those of Manu, 
Vasishta, Bahudayana, and the metaphor is that 
of Saunaka who laid down that the adopted boy 
must bear the reflection of a son eputra chhaya.) 
Most of it has been evolved by judicial decisions. 

It cannot, however, be gainsaid that the act of 
adoption consists of two elements, ‘the giving and 
taking’ (i.e.,) the giving of the boy by the parents 
and the taking of the boy by the adopter and the 
performance of ‘datta homam.’ Giving and taking . 
imply that the filial relationship in one family is 
snapped and is created in another. The act of 
adoption is the act of creating the relationship of 
son by satisfying the requirements of Hindu law. 
Of these, it cannot be disputed that the giving and 
taking of the boy is the mast essential part of 
adoption. The religious ceremony of ‘datta homam' 
is not obligatory in all cases, as for example in 
the case of Sudras, who are not competent to 
perform any religious ceremony, and even in the 
case of Brahmins if they belong to the same gotra, 
it is not essential as laid down in ‘Govindayyar 
v. Doraiswami’, 11 Mad 5 (FB). In that case, 
the decision of the Judicial Committee in ‘Shoshi- 
nath Ghose v. Krishnasundari Dasi’, 6 Cal 381 (PC) 
was taken as authority for the proposition that 
any overt act is not sufficient to constitute adop¬ 
tion. There must be a corporeal delivery of the 
child by the person “competent to give to a person 
competent to take accompanied by the declaration 
on the one side, ‘I give the child in adoption’ and 
on the other ‘I take the child in adoption.” At 
page 7 it is furher observed that that: 

“decision shows further that in laying down the 
rules the Judicial Committee had before them 
what actually takes place when a formal adop¬ 
tion is made with ceremonies and that they re¬ 
jected as superfluous the merely ceremonial ob¬ 
servance as contra distinguished from the S P® C J“® 
•secular act’ and declaration which constitutes 
the form in which the intention to give and take 
is manifested during the ceremonial.” 


That the acceptance of the child is a secular act is 
further emphasised by the fact that even during 
pollution though a person cannot perform a jeu- 
gious ceremony, he is entitled to accept a gut 
a child and where ‘datta homam* is ” 

may be supplemented after the period of pollution. 
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Muthuswami Iyer and Best, JJ., observed in ‘San- 
tapayya v. Rangapayya', 18 Mad 397 that pollution 
is only: 

"a bar to a religious act and renders religious 
ceremonies inefficacious but a gift and accep¬ 
tance are secular acts and may therefore be 
supplemented by ’datta homam’ after the expira¬ 
tion of the period of pollution." 

Among Sudras, no religious ceremony is necessary 
and an adoption even during pollution is valid. In 
their case all that is necessary is the gift and accep- 
* tance of tire child to bring about the filial relation¬ 
ship of an adopted son; see ’Thangathanni v. Rama 
Mudali’, 5 Mad 358 and 'Annapurnamma v. Manik- 
yamma', ILR (1946) Mad 755. 

(13) The view taken in the above decisions is in 
accordance with the rules laid down for 
adoption by the texts. Baudhayana lays down 


(Putra Parigraha vidliim), i.e., 
the rules for the adoption of a son. The adopter 
goes to the giver of the child and addresses a re¬ 
quest to them "give me thy son." The other 
answers "I give” and the adopter accepts the gift 
qf^lid (Parigrihati) saying 
(for the fulfilment of religious duties I receive), 

'iftWl'iT <t0 continue the Une I 

take), see pages 24 to 28 of Yagnavalkya Smriti, 
Book I Achara Adhyaya, translated by Srisa 
Chandra Vidyamava; see also, the ritual of ’datta 
homam’, in 2, Stranges Hindu Law, p. 218 taken 
from Datta Mimamsa of Savara Swami communi¬ 
cated by the late Mr. Ellis. The secular act,' there¬ 
fore, of acceptance of a gift of the child to bring 
about the filial relationship is an essential element 
of the act of adoption. The object no doubt is a 
spiritual object and it should not be however con¬ 
founded with the act itself. The essentials of the 
act are distinct from the object of the act. It is 
this failure to draw the distinction between the 
two that has enabled learned counsel for the jp- 
pellant to contend that as the Privy Counsel i.uve 
said that adoption is a spiritual institution, no 
requirement of any mental capacity is laid down 
or is enjoined. 


(14) Of the other decisions cited, at the bar a 
brief notice of them is all that is required. In 
’Rajendro Narain v. Sarada Soondaree’, 15 W R 
548 Dwarkanath Mitter, J., laid down that the 
adoption by a person who had attained the age of 
discretion though he was a minor, was valid. He 
does not however lay down the age at which 
according to Hindu law, a person attains years 
of discretion. He also emphasises that the adop¬ 
tion is a religious act and the necessity for the 
adoption is as stated by him, that as every childless 
Hindu is deemed sure to go to hell called ’’put" there 
was an obligation to adopt a son which is almost 
imperative as a matter of religious duty among 
Hindus. In ‘Jumoona Dassya v. Bamasoondari 
Dassaya’, 1 Cal 289 (PC), the Judicial Committee 
held that adoption by a lady of the age of 15 or 
16 and therefore of an age, which according to 
the law prevalent in Bengal is to be regarded as 
the age of discretion, was valid. They did not 
however decide whether the age of discretion is 
to be taken as the completion of the age of 15 or 
16 as in either view, the requirement as to the 
attainment of the age of discretion, was satisfied 
in that case. It is contended, however, that this 
decision is no authority for holding that a person 
making an adoption even though a minor should 
have attained a particular age in order to esta¬ 
blish that he had attained the age of discrtion. The 
authority is reduced by this argument as merely de¬ 
ciding the case on the facts and evidence in that 
case and as not enabling us to evolve any rule of 


law. It is difficult, however, to accept this con¬ 
tention in view of the categorical statement of ihe 
Judicial Committee at page 295 of the report. 

(15) In ’Mondakini Dasi v. Adinath Dey’, 18 Cal 
69, the person who gave the authority to adopt was 
a man of full age but the person who exercised 
that authority, that is the widow, was a minor 
within tlie meaning of the Indian Majority Act. In 
fact, she was about 11 or 12 years old. If the 
authority to adopt by the husband specified the boy 
to be adopted, there is nothing further to be done 
by the widow which required the exercise of her 
judgment; but she had only to carry out her 
husoana’s wishes by making the adoption. Refer¬ 
ence was made in that case to the decision in 
‘Rajendro Narain v. Sarada Soonduree’, 15 W R 
548. ’Jumoona Dassya v. Bamsoondari’, l Cal 289 
(PC), and the omission in those decisions to indi¬ 
cate the meaning of the age of discretion. The 
learned Judges, however, observed that there is 
nothing to indicate that the widow had not attain¬ 
ed sufficient maturity of understanding to compre¬ 
hend the nature of the act. The decision in Mac- 
Naghten’s Precedents of Hindu Law in which the 
Pandits' opinion was to the effect that the adop¬ 
tion by the widow, in pursuance of the express 
permission of her husband was a perfectly valid 
adoption was referred to. In upholding the adop¬ 
tion, emphasis was laid on the fact that the boy 
taken in adoption was definitely named in the 
authority given by the husband as the person to 
be adopted and that therefore the minority of 
the widow who exercised the authority could not. 
affect the legality of the adoption. This decision 
may perhaps be supported on the ground that 
though the widow making the adoption was only 
11 or 12 years old, no exercise of discretion on her 
part was required in the circumstances of the 
case. 

(16) Some decisions of the Bombay High Court 
on this point were also referred to by learned 
counsel for the appellant. The first was the de¬ 
cision in ’Vandravan Jekisan v. Manilal Chunilal’, 
15 Bom 565. The husband to whom the adoption 
was made by the widow was below the age of 16 
years at the time of his death. The widow who 
made the adoption was a major. Under the law- 
obtaining in Bombay a Hindu widow is entitled 
to make an adoption to her husband without his 
permission and even without the consent of sapin- 
das unless the adoption was expressly prohibited 
by the husband. The adoption was contested on 
the ground that the authority could not be im¬ 
plied in the case of a husband who died while yet 
a minor in the eye of the law. The decision of 
Mitter, j„ in 'Rajendro Narain v. Sarada Soon¬ 
duree', 15 W R 548 approved by the Privv Council 
in 'Jumoona Dassya v. Bamsoondari', l Cal 289 
was relied on as laying down that if the person 
adopting, though a minor under the Indian Majo¬ 
rity Act, if he had attained the age of discretion 
which enabled him to perform religious ceremonies 
prescribed for his salvation, he would be compe¬ 
tent to make an adoption and in the case before 
the learned Judges, they presumed such a discre¬ 
tion on the part of the husband as he died two 
months before he attained the age of 16 when lie 
would have ceased, even in the eye of the law, 
to be a minor. The reference in this observation 
to majority in the eye of the law is necessarily to 
the majority under Hindu law and not under the 
Indian Majority Act. 'Basappa v. Sldramappa’, 43 
Bom 481, was a case which raised the question of 
the competency of a girl of 15 years of age to 
make an adoption to her deceased husband. Here,, 
the question was not with reference to the age of 
the husband making the adoption or giving the 
authority to adopt but a case of a widow making- 
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-an adoption for her husband. With reference to 
the determination of the question, it was consider¬ 
ed immaterial whether it was the husband that 
made the adoption or the widow. It was pointed 
out that the decisions in 'Bajendro Narain v. 
<Sarada Soonduree', 15 W R 548, ‘Jumoona Dassya 
v. Bamasundari Dasya', 1 Cal 289 (PC) and ‘Mon- 
dakini Dasi v. Adinath Dey', 18 Cal 69, did not in¬ 
dicate the meaning of the expression "age of dis¬ 
cretion'’ used in those cases. The adoption was 
however upheld on the ground that there was 
nothing to show that at the date of the adoption, 
the widow had not attained sufficient maturity of 
understanding to comprehend the nature of the 
act and that in fact she was about 15 years of 
age. Under these circumstances, there was no 
reason to presume that a girl of that age who had 
been married for two years or more and lived with 
-her husband did not realise what was meant by 
taking. a son in adoption. This decision again 
proceeds on the peculiar facts of the case and 
enunciates no definite test except to say that if 
the person making the adoption was of sufficient 
-age to comprehend the nature of the act that he 
or she was performing, it would be sufficient, to 
validate the adoption. In ‘Murugappa v. Kalawa*, 
44 Bom 327 the adoption was held invalid when 
made by a widow 12 years of age who did not reach 
the age of puberty. Macleod, C. J. f emphasised the 
necessity of the requirement that the adopting 
widow should reach such an age of discretion as 
to be able to realise the importance of the act 
and to make up her mind as to the person sought 
to be adopted. As the act of adoption was of con¬ 
siderable importance, the actual age of the widow, 
says the learned Judge, may be another test and 
probably the most important one. If she w*as un¬ 
able to understand the nature of the act and if 
adoptions made by such people were to be upheld, 
it would open the door to all sorts of intrigue so 
that the older members of the family would be 
in a position to induce widows of tender age to 
make adoptions in their own interests and not 
in the interests of the widow. The learned Chief 
Justice clearly attaches great importance of the 
requirement regarding the mental capacity of the 
person adopting to comprehend the nature of the 
act and to be in a position to select the boy. 
The observations of Keaton J. in the judgment 
may not be correct in the light of later decisions 
but he also concurs with the learned Chief Jus¬ 
tice in holding that the person making the adop¬ 
tion must be in a position to exercise his or her 
volition. Macleod C. J. and Justice Shah had to 
consider again the same question in Tarvatava v. 
Fakimaick*, 46 Bom 307, in which case the widow' 
was 12J years of age at the time she made the 
adoption. The learned Chief Justice referred to 
his earlier decision in ‘Murugappa v. Kalava*. 44 
Bom 327, and added that it is not sufficient that 
the girl was exceptionally intelligent to compre¬ 
hend the nature of the act, but that she must 
also be in a position to resist the influence which 
the elders would exercise and naturally exercised 
upon her actions. The adoption by a girl of 121 
years was held to be not valid. This decision again 
is important as emphasising the necessity of the 
person making the adoption to exercise an inde¬ 
pendent judgment in the matter of the adoption 
and if so exercised, there should be a maturity 
of understanding. 

(17) Lastly, there is the recent decision of the 
same Court in ‘Kashinath Balkrishna v. Anant 
Murlidhar’, ILR (1942) Bom 782 decided by Broom¬ 
field and Sen J J. The adoption was by a person who 
was 14 years and 7i months of age at time of 
the adoption. The validity of that adoption was in 
Issue. Eroomfield J. who delivered the leading 


V. KAMASWAMI BhATTAR a. J ( Ik 

judgment in the case after a consideration of the 
earlier authorities of that and other Courts, ex¬ 
pressed himself thus at page 795 on the effect of 
the decisions: 

"I think it is clear from these cases that accord¬ 
ing to the view taken by this High Court, there 
is no hard and fast rule that an adoption by 
a youth or girl who has not completed the age 
of 15 years is necessarily invalid. On the con¬ 
trary this Court has regarded the question of the 
possession of the necessary understanding and 
discretion as a question of fact to be determined 
on the evidence in the particular case. Since 
we have found in the present case that Bhanu- 
das had sufficient maturity of understanding to 
comprehend the nature of the act of adoption 
and its consequences, we think there is no rule 
of law which requires us to hold that the adop¬ 
tion was invalid.” 

The Bombay High Court, has not considered whe¬ 
ther under the Hindu law, there is an age of majo¬ 
rity fixed as no reference was made in any of 
the decisions of the texts bearing on the question. 
They considered it sufficient to lay down that the 
decision in each case must rest upon the evidence 
relating to the capacity and the power of under¬ 
standing of the person making the adoption whe¬ 
ther it is a boy or a girl. The Bombay decisions, 
however, do not support the extreme contention 
urged on behalf of the appellant that a considera¬ 
tion of the mental capacity of the person making 
the adoption was wholly irrelevant and that all 
that is required is competency to perform a reli¬ 
gious ceremony. If that is established, according 
to the appellant, the adoption would be valid irres¬ 
pective of the power of understanding of the per¬ 
son making the adoption. 

(18) No doubt the decisions of the Bombay High 
Court support the contention of the appellant to 
this extent that the question of the capacity should 
be determined on the facts of each case, of course 
taking into consideration the age and the other 
factors bearing on the question. The Bombay 
High Court did not treat the decision in ‘Jumoona 
v. Bamasoondari’, 1 Cal 289 (PC), as laying down 
the limit of minority at 15 or 16 and according to 
the decisions, there is no such limit prescribed 
under Hindu law. 

(19) In our Court, Sadasiva Aiyar J. considered 
the question in ‘Sathiraju v. Venkataswami\ 40 
Mad 925. The facts in that case were: One Sub- 
barayudu died in 1907 having executed a regis¬ 
tered will shortly before his death under which 
he gave authority to his widow Viyyamma then 
11 years old to make an adoption. A few months 
after the death of Subbarayudu, the widow, while 
yet a minor, made an adoption. It was found in 
that case that in the matter of adoption, Viyyamma 
did not exercise any discretion of hers as she 
was only 11 years old and her father acted on 
her behalf and practically gave her no oppor¬ 
tunity to exercise her own discretion and did not 
even consult her about the desirability of adopting 
a boy. Both the learned Judges, Oldfield and 
Sadasiva Aiyar JJ. agreed in finding that 
Viyyamma was not consulted in the matter of tne 
adoption. Both the learned Judges were also 
agreed on the atuhority of the decisions in ‘Ran- 
ganayakamma v. Alwar Setti’, 13 Mad 214 and Mon- 
dakini Dasi v. Adinath Dey\ 18 Cal 69, that there 
should be a sufficient maturity of understanding 
to enable the widow to comprehend the nature 
of her act; but Oldfield J. did not deal with the 
question of the age of majority under the Humu 
law. The point was considered further by Saaa- 
siva Aiyar J., though obiter elaborately. Accord¬ 
ing to the learned Judge, the age of majority unaer 
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the Hindu law, for both males and females com¬ 
mences at the age of 16 sftfit g l.e., on 

the completion of the 15th year and reliance was 
placed for this position on the decision in 'Mothoo- 
mohun Rdy v. Soorendra Narain Deb', 1 Cal 108 at 
p. 114 and ‘Madhusudhan Manji v. Deb Govinda 
Newgi’, 1 Beng L R 49. The learned Judge relied 
also on the decision of the! Privy Council in 
•Jamoona Dasya v. Bamosoondara Dasj-a\ 1 Cal 
289 and the opinion of Jogeshchandra Ghosh in 
Hindu Law at page 851 where the learned author 
'♦points out the difference of opinion between the 
Bengal and Benares writers regarding the age of 
majority under Hindu Law. According; to the 
Bengal writers, the age of majority is the begin¬ 
ning of the 16th year or the completion of the 15th 
year while according to the Benares writers it is 
the end of the 16th year. The opinion of Mr. 
Ghose at page 584 was also quoted to establish that 
the act of taking in adoption is not only a reli¬ 
gious act but also a legal transaction, vyavahara 
and one who has not attained the age of 16 is 
incapable of validly entering into such a transac¬ 
tion. He then quotes from Gopalachandra Sarkar 
Sastri’s Tagore Law Lectures on Hindu Law of 
Adoption where the learned author also expressed 
the view in consonance with the opinion of the 
writers of Bengal. The observation of the learned 
Judge, though obiter, is entitled to highest respect 
though on one point there is room for difference 
of opinion. In 'Mayne’s Hindu Law, latest edition 
at page 193 the law thus summarised: 

“It is well settled that a person who is a minor 
under the Indian Majority Act can adopt or 
authorise" his widow to adopt when he has at¬ 
tained the age of discretion according to Hindu 
Law. In ‘Jamoona v. Bamasoondari’, 1 Cal 289, 
JL the Privy Council held that the age of 15 or 
^ 16 was, according to the law prevalent in Ben¬ 

gal, to be regarded as the age of discretion. It 
corresponds to the age of majority which .is 
fixed by the Dayabhaga School at the comple¬ 
tion of the fifteenth year. According to the 
Mitakshara School, it is completion of he six¬ 
teenth year. It may be the same for the Mitak¬ 
shara School also, as it is quite possible to 
interpret the relevant rule as meaning the com¬ 
pletion of the fifteenth year. 1 ' 

Then occurs a passage in that paragraph which 
it is very difficult to reconcile with the earlier 
statements in that paragraph. If the Hindu Law 
had fixed the majority at 15 or 16 as the case may 
be, there is no room for fixing the age of dis¬ 
cretion arbitrarily or with reference to other con¬ 
siderations. The learned author says in the same 
paragraph: 

“The age of discretion cannot certainly be fixed 
earlier than the completion of the fourteenth 
year since the Legislature now treats a girl 
below 14 as a child for purposes of marriage. The 
age of discretion must be fixed by the Law. 
Where it is not so fixed, it can only be treated 
as a question of fact in each case." 

The last sentence is apparently based on the view 
V taken by the Bombay High Court in ‘Kashinath 
Balakrishna v. Anant Murlidhar’, ILR (1942) 
Bom 782. 

(20) In our opinion, the age or majority under 
Hindu Law is fixed either at the completion of the 
15th year or at the completion of the 16th year 
as the case may be whether one accepts the Ben¬ 
gal view or the view of other text writers which 
^ill be adverted to presently. In the present case 
the boy was below 14 and therefore it is really 
Immaterial whether the age of majority is taken as 
the completion of the 15th year or the 16th. The 


act of adoption contains the most essential ele¬ 
ment of the selection of a boy and the acceptance 
of the gift of the boy which are undoubtedly acts 
of a secular nature. The adoption no doubt also 
is a religious act; but the 'vyavahara 1 or the secu¬ 
lar element in it cannot be ignored. In order to 
perform a legal transaction, Hindu law requires 
that the person should have attained the age of 
majority without which there is no validity for 
the transaction. Whether the adoption is made by 
a male or whether he gives an authority to adopt 
to his widow or even if the widow makes the 
adoption either under the authority of her hus¬ 
band or after obtaining the assent of the sapindas, 
the act can be done and the authority can be 
given only if the person attained majority accord¬ 
ing to Hindu Law. Otherwise, the act is invalid. 

(21) No doubt there is no text of Hindu Law spe¬ 
cifically dealing with the act of adoption and lay¬ 
ing down the limit for the age of minority. But 
there are indications in other branches of Vyava¬ 
hara law fixing the age of majority. The leading 
authority which has been quoted with approval 
by most of the commentators is that of Narada. In 
dealing with the question of the liability to pay 
debts he says: 

qwr aroro: fsctufci i 


“(A child is comparable to an embryo up to his 
eighth year. A youth, who has not reached the 
age of sixteen, is called Poganda. Afterwards he 
is no longer a minor and independent, in case 
his parents are dead)." 

(22) The dictionary meaning of the word Pou- 
ganda is “not full grown, a boy under sixteen years 
of age". means “infant, not under sixteen 

years of age". In the text of Narada cited above 

used. The expression is 

also used by Gauthama in defining the limit of the 
age for upanayanam. According to Smritl writers, 
upanayanam for a Brahmin should be performed 
in the 8th year from conception. Gautama says 
(upanayanam Brahmanasya shatamejj^^j^p,^ 

3jg$and 11 years for Kshatriyas and 12 years for 
Vysias. Then it is stated by Gautama (A Shodashat- 
brahmansya Apatita Savitri) in§Tiipjw%f 

BT «T^f. Haradatta in commenting on this verse 
states that the letter In vnfig^i^denotes^f^fjf 
i.e., the limit i.e., upanayanam can be performed 
till the last day of the 16th year. The expression 
therefore in Narada’s textjnfj^^must receive 
a similar Interpretation and must include the 16 th 
year as well and not until the 16th year or up to 
the 16th year i.e., the completion of the 15th. In 
commenting on verse 50 of Yagnavalkya’s Smritl 
"Rina Dana Prakarana", Vignaneswara points out 
that the debt need not be paid before the arrival 
of vyavaharakala 3 , H ; R but it should be paid after 

the vyaharakala had arrived. Then in order to 
fix the vyavaharakala he cites the text of Narada 
niready quoted, in commenting on this commen¬ 
tary subodhim says 

I 


uuu 


uie expiry oi 10 years rft 

Balambhatti says that is the same as 

and he also adds Shodasavarshaturdhwam 

that the son attains independence if there is 
no father. It is therefore clear from these texts 
that a person attains competence for vyavarhara 
according to Hindu law after the completion of the 
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16th year. Mr. Ganapathi Aiyar in his book on 
Hindu law at page 415 and the following pages has 
collected the text 5 bearing on the question. The 
attention oi the learned Judge Sadasiva Aiyar J. 
was not apparently drawn to some of these texts 
and he was willing to accept the view of the Ben¬ 
gal writers. Colebrooke in his Digest of Hindu law, 
refers to the text of Narada and agreeable to the 
Bengal view, he thinks that the minority must end 
with the loth year as declared by Katyayana. Priya- 
nath Sen a very eminent authority on Hindu law in 
his jurisprudence deals with this question at pp. 299 
and 300 and states as his opinion: 

“Having regard to the context, the best interpre¬ 
tation seems to me to lead to the conclusion, 
that minority extends till the end oi the six¬ 
teenth year, although Srikrishna Tarkalankara in 
his commentary on the Dayabhaga appears in one 
place to take the opposite view." 

A person who is minor under Hindu law is con¬ 
sidered incapable of entering into any legal transac¬ 
tion as stated by the learned author. The opinions 
of Ghosh and Sarkar Sastri on Adoption have been 
cited in extenso by Sadasiva Aiyar J. 

(23) Ceremonial competency or the qualification 
to perform a religious rite can never be the test. 
In Hie case of ‘dwijas*, after upanayanam is per¬ 
formed a person becomes competent to perform 
religious rites though he may not be qualified to 
perform religious sacrifies until marriage. The 
lower limit of the age for upanayanam, i.e., 8 , 11 
and 12 according as the person is a Brahmin, 
Kshatriya or a Vysia. It is rather difficult to 
assume that a boy of that age would be capable 
of understanding the legal implications of affiliat¬ 
ing a son to himself. After upanayanam, student¬ 
ship commences and continues until the period 
when he becomes a snathaka fit to enter into a 
married life. His studies are then finished. Though 
it is now settled by decisions that a bachelor is 
entitled to adopt, according to strict conception of 
Hindu law, it would be illogical to think of a bache¬ 
lor producing a son of his own or entering into a 
grahasthasraina as it were, by adopting a son to 
himself. During the period of studentship, he is 
incompetent to perform even 'datta homam' puthre- 
shti, as it is a sacrifice which requires the presence 
of a wife. The ceremonial competency does not 
carry with it the necessary mental equipment for 
a person to form an independent judgment in the 
matter of affiliating a son to himself. It is there¬ 
fore difficult to accept the extreme contention urg¬ 
ed on behalf of the appellant without any binding 
authority for this view if accepted would lead, as 
pointed out by Sarkar Sastri in his Law of Adop¬ 
tion, “pushed to its logical consequences this theory 
would justify the adoption even by a boy of eight 
years and the Hindu legislators were not 'devoid 
of commonsense as to contemplate such an absur¬ 
dity."' No doubt the learned author added an ad¬ 
denda at page 215 A citing instances of adoptions 
by minors which came to his knowledge during 
his professional career but that contains only a 
passionate plea for reform in that direction and 
does not in any way alter or affect the opinion al¬ 
ready expressed by him in his lectures. The age 
limit, therefore, cannot be drawn at the point where 
a 'dwija' becomes competent to have the upanaya¬ 
nam performed and this contention does not sug¬ 
gest any limit of age in the case of sudras who 
are not qualified to perform any religious ceremony 
involving the recitation of sacred texts. To accept 
the text so strenuously pressed by learned advocate 
would lead to the serious consequences of young 
people being brought under the influence of elders 
who, to further their own interests, would force 
adoptions upon them. Such a danger must neces¬ 
sarily be avoided. In view of the above texts and 


of the opinions of text writers and also the obiter 
dicta of Sadasiva Aiyar J. in 'Sathiraju v. Venkata- 
sami\ 40 Mad 925 and the decision of 
the Judicial Committee in ‘Jumoona Das- 
sya v. Bamasoondari Dasya', l cal 289 it 
is impossible, in our opinion, to accept as did the 
learned Judges of the Bombay High Court the test 
of deciding the question on the facts of each case 
in order to come to a conclusion whether or not 
the person making the adoption was capable ol 
understanding the nature of the act and of form¬ 
ing an independent judgment uninfluenced by ex¬ 
traneous pressure. It will be introducing an un¬ 
certain element into the law of adoption which, 
if possible, should be avoided. 

(24) In our opinion, therefore, minority 
under Hindu law comes to an end on .the comple¬ 
tion of the 16th year. This rule applies to males 
and females, to the act of adoption as well as to 
an authority empowering the widow to make an 
adoption. If the person is below the age of majority 
recognised and established by Hindu law, the adop¬ 
tion will be invalid. 

(25) For these reasons, in our opinion, the view 
taken by the learned Subordinate Judge in the 
Court below that the authority given by Krishna 
Bhattar when he was below 14 years of age was 
invalid and that the adoption of the first defendant 
by Rukmani Ammal is also invalid was correct. The 
decree, therefore, of the lower Court must be con¬ 
firmed and the appeal is dismissed with costs of the 
first respondent. 

C.R.K./R.G.D . Appeal dismissed. 
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Chcnna Satyavathi and another , Petitioners v . 
The State of Madras , represented by the Collector 
of West Godavari 


Writ Petn. No. 429 of 1951, D/- 16-10-1951. 
Constitution of India, Art. 31 — 'Public purpose ' 
— Acquisition for providing house sites for Adi 
Andhras is for public purpose. 

Acquisition of land by Government for making 
provision for house sites for the houseless section 
of the community (Adi Andhras) would be an ac- 
quisition for a public purpose within the meaning 
of Art. 31 of the Constitution. (Para 2) 

T. S. Narasinga Rao and E. Balachandrudu, for 
Petitioner. 


ORDER: The petitioners attack the validity of 
the proposed acquisition of lands including lands 
of an extent of 95 cents belonging to them for the 
purpose of providing house sites for the Adi Andh¬ 
ras, of a village in West Godavari District. The 
only point pressed before us is that provision or 
house sites for Adi Andhras is not a public purpose 
within the meaning of Art. 31 of the Constitution, 
because in effect the result of the acquisition is to 
transfer property belonging to a certain individual 
to certain other individuals. We do not agree witn 
this contention. From several provisions of the 
Constitution, it is clear that making provision loi 
the advancement and development of the Hanjai 
community is one of the avowed objects of the 
Government, both of the States and of the Unjo • 
(2) It follows that making provision tor bouse 
sites for the houseless section of the community 
would be a public purpose within the meaning ot 
Art. 31 of the Constitution. The application is 
therefore dismissed. f 

CRK K S Application dismissed. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AIYAR J. 

S. Ramakrishnaiah, Petitioner v. The President, 
District Board, Nellore and others, Respondents. 

Civil Misc.~Petn. No. 12219 of 1950, D/- 19-10-1951. 

Constitution of India, Art. 19(1) (c) — Madras 
G. 0. 416 Education Df- 24-2-39 — Validity. 

** The rules contained in G. O. 416 Education dated 
24th February 1939, in so far as they empower the 
Director of Public Instructions to forbid the exist¬ 
ence of, and dissolve, any Teachers' Union not con¬ 
forming to the rules and compelling teachers in 
Local Board or Municipal service to obtain the per¬ 
mission of the Board or Council concerned before 
forming unions and in so far as they prohibit 
teachers in recognised elementary schools from be¬ 
coming members of teachers unions or other 
teachers’ organisations not constituted in 
accordance with the orders of the Govern¬ 
ment are void as constituting an arbidg- 
ment of the right of freedom of association guaran¬ 
teed by Art. 19(1) (c) of the Constitution. 318 U. S. 
418 Applied. Case law referred. (Para 7) 

K. V. Venkatasubramania Iyer for Row and Reddy, 
for Petitioner; The Advocate General for the State 
Counsel, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. Li6t of foreign cases referred to 
comes alter the Indian Cases). 

<’50) 1950 SCJ 418: (AIR (37) 1950 SC 124: 51 


Cri L J 1514) (Pr 6) 

274 US 367: 71 Law Ed 1095 (Pr 4) 

L 278 US 63: 73 Law Ed 184 (Pr 4) 

* 303 US^44: 82 Law Ed 949 (Pr 5) 

307 US 496: 83 Law Ed 1423 (Pr 5) 

308 US 147: 84 Law Ed 155 (Pr 5) 

318 US 418: 87 Law Ed 873 (Pr 5) 

330 US 74: 91 Law Ed 754 (Pr 4) 


RAJAMANNAR, C. J.: The applicant in this case 
Is a citizen of the Indian Union, a teacher by pro¬ 
fession and employed as Junior Assistant, Board 
High School, Kurichedu from 16th January 1950 
and from August 1950 employed as Junior Assist¬ 
ant, Board High School, Singaroyakonda. An as¬ 
sociation called “The Andhra Rashtra Elementary 
Teachers’ Federation” was formed in 1947 with 
certain objects which related to educational and 
cultural advancement. One of the objects was to 
organise Taluk and District Teachers’ Unions and 
to affiliate them to the Federation. The applicant 
became a member of the Federation in 1947. He 
was elected as the Secretary of the Darsi Taluk 
Federation in the same year and in 1948 he was 
Joint Secretary of the Nellore District Federation, 
and in 1949 he was elected as the Secretary of the 
main federation itself. On or about 23rd April 
1950 the applicant was served with an order of the 
President, District Board, Nellore which-ran as 
follows: 

“It is learnt that the Nellore District Board Ele- 
• mentary School teachers noted in the margin are 
working as members and office bearers of the 
Nellore District Elementary Teachers’ Federation 
and of the various Taluk Elementary Teachers* 
Federations in the District as noted against their 
names. As the above associations are not the 
usual departmental associations, they ought not 
to have accepted the above posts without obtain¬ 
ing previous permission from the executive autho¬ 
rity of the District Board. They are therefore 
directed to submit their explanations within a 
week from the date of receipt of this communi¬ 
cation for not obtaining such previous permis¬ 


sion. As it is objectionable to continue as mem¬ 
bers and office bearers of the above unrecognised 
Federations, they are directed either to cease 
their connection with the said Federations at 
once or resign their appointments as District 
Board teachers and report the fact to this office 
by 30 April 1950 the latest; failing which discipli¬ 
nary action will be taken against them. 

(Signed) N. Chenchurama Naidu, 

President.” 

(2) The applicant states that this action was ap¬ 
parently taken by the District Board, President in 
accordance with what was contained in G. O. Ms. 
No. 416, Education, dated 24th February 1939 (print¬ 
ed as Appendix 5 at page 162 of the Madras Ele¬ 
mentary Education Manual). The material por¬ 
tion of this order is as follows: 

“The Government consider that provision should 
be made for the departmental recognition of Ele¬ 
mentary School Teachers’ Unions with a view to 
ensure their working on useful lines. They have 
accordingly framed the rules set out in the an- 
nexure to regulate the working of these Unions. 
The Director of Public Instruction is empowered 
to accord recognition to unions functioning in 
accordance with these rules, and to forbid the 
existence of, and dissolve, any Teachers’ Union 
not conforming to these rules. 

2. Teachers in Local Board/Municipal service 
should obtain the permission of the Board/Coun¬ 
cil concerned before forming unions and should 
apply to the Director of Public Instruction for 
recognition through the President of the District 
Board/Executive Authority of the Council con¬ 
cerned. 

3. Teachers in recognised elementary schools are 
prohibited from becoming members of teachers’ 
unions or other teachers* organizations not con¬ 
stituted in accordance with the orders herein 
contained.” 

Admittedly, neither the Federation nor any of the 
Unions of which the applicant is a member is a re¬ 
cognised union. The applicant states that he along 
with other teachers who were served with similar 
notices waited on deputation on the President in 
May 1950 and requested him to withdraw his order. 
On or about 17th August 1950 the applicant was 
served with another, order bearing date 8th August 
1950. It runs as follows: 

“The teachers noted in the margin have neither 
submitted their explanations nor even cared to 
submit replies till now. If no replies are received 
from thetn by 15th August 1950 the latest, regular 
charges will be framed against them, for removal 
from service. They cannot be continued in service 
if they want to continue as members of the un¬ 
recognised federation." 

The applicant was under the circumstances com¬ 
pelled to resign his membership and post as office 
bearer of the District and Taluk Federations al¬ 
ready mentioned. There is the reference to ano¬ 
ther communication from the Divisional Inspector 
of Schools, Anantapur, but Mr. Venkatasubramania 
Aiyar the learned counsel for the applicant repre¬ 
sented to us, that he was not dealing with that 
communication in this application and that he 
was confining himself to an attack against the 
validity of the rule in the G. O. of 1939 which pro¬ 
hibited teachers in recognised elementary schools 
from becoming members of Teachers’ Unions or 
Teachers’ organisations not constituted in accord¬ 
ance with that order. 

(3) The attack is based on Art. 19(1) (c) of the 
Constitution which guarantees to every citizen the 
right to form associations or Unions. The conten¬ 
tion in brief is that the rule which prevents the 
applicant from becoming a part member of an un- 
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recognised teachers’ union save at the risk of 
suffering dire consequences is inconsistent with the 
fundamental right of freedom of association. In 
any event it is an unreasonable restriction on the 
exercise of such freedom. On this point the 
counter-affidavit filed on behalf of the respondents 
does not meet the objection. The Assistant Secre- 
taiy to Government (Education Department) who 
has sworn to the affidavit is merely content to state 
that the applicant's action was in direct contra¬ 
vention of the provisions of the G. O. and the first 
respondent, i.e,. the President, District Board, was 
within his rights and justified in the action taken 
by him. In another part of the affidavit, however, 
deaiing with the later communication of the Divi¬ 
sional Inspector of Schools which was issued in 
pursuance of a memorandum by the Government 
the following enunciation of the general policy of 
the Government is to be found: 

“The basic and fundamental rights referred to 
by the petitioner are not absolute and can never 
be so in practice. Reasonable restrictions in the 
interest of the profession have to be imposed, 
especially in a case like the teachers’ profession 
whose primary duty is to educate along correct 
lines and form the character and conduct of the 
future generations of this country. While free¬ 
dom of thought and action are necessary to de¬ 
velop the inherent virtues, certain amount of 
discipline also is necessary to develop them along 
right lines. The teachers’ profession which is 
dedicated to the correct education of the young 
men of the country must therefore like any other 
profession throw themselves wholeheartedly into 
its work and not indulge in political ideologies.” 

(4) We do not propose to discuss the very im¬ 
portant and large question as to how far the em¬ 
ployees of the State can be prevented either by 
legislation or by executive orders from taking part 
in active politics. Much can be said on both sides 
of the question as is evident’from the differing 
judgments in ‘United Public Workers v. Mitchell’, 
330 P.C. 74; 91 Law Ed 754 in which the validity of 
an Act of Congress making it unlawful for em¬ 
ployees in the executive branch of the Federal 
Government to take any active part in political 
management or in political campaigns out of as 
well as in working hours, and a regulation of the 
Civil Service Commission making such conduct 
ground for removal of civil sendee employees came 
up for consideration before the Supreme Court of 
the United States. The point which arises for deci¬ 
sion in the present case lies within a narrow com¬ 
pass. The question is whether any employee of 
the State or a local body could be prevented from 
becoming a member of an association which is not 
recognised by the Government, whether the pre¬ 
vious permission or approval of the Government 
could be made a condition precedent for the exer¬ 
cise of the employee’s right to become a member 
of an association. Of course, it is obvious that the 
Government as employer may choose to recognise 
only one association as representative of a parti¬ 
cular class of employees; but can the Government 
prohibit an employee from becoming a member of 
any association other than the recognised associa¬ 
tion? Here again, we are not concerned with the 
complication of such an association being an unlaw¬ 
ful one. In that case really, the employee voluntari¬ 
ly mas the risk of being penalised for becoming 
a member of an unlawful association. It has been 
held in ‘Whitney v. California’, 274 U.S. 367: 71 
Law Ed. 1095 and ’New York Ex. Rel. Byrant v. 
Zimmerman’, 278 U.S. 63: 73 Law Ed 184 that 
the constitutional right of freedom of association 
is not infringed by a statute providing punishment 
lor one who knowingly becomes a member of or 
assists in organising, an association to advocate, 


teach or aid and abet the commission of crime* 
or unlawful acts of force, violence or terrorism as 
a means of accomplishing industrial or political 
changes or by a statute prohibiting, under penalty 
membership in a secret, oath-bound organisation 
which has not hied its constitution, by-laws rules 
regulations and oath of membership, it was not 
contended by the learned Advocate General that 
the associations of which the petitioner before us 
happened to be a member were unlawful associa¬ 
tions. 

(5) It is well established that the exercise of any 
ot the fundamental rights like the right of free 
speech, right of freedom of religion or the right 
oi freedom of association cannot be made subject 
to the discretionary control of administrative or 
executive authority which can grant or withhold 
permission to exercise such right at its discretion 
It is equally well established that there cannot be 
any restriction on the exercise of such a right 
which consists in a previous restraint on such ex¬ 
ercise and which is the nature of administrative 
censorship. The guaranteed freedoms cannot be 
abridged or abrogated by the exercise of official dis¬ 
cretion. It suffices to give a few leading instances 
to illustrate this well established rule. In ‘Lovell 
v. Griffin’, 303 U S 444: 82 Law Ed 949 a municipal 
ordinance prohibiting the distribution of circulars, 
handbooks etc., without permission obtained from 
the City Manager was held to be invalid because 
it struck at the very foundation of the freedom 
of the press by subjecting it jo license and cen¬ 
sorship. In ‘Hague v. Committeee for Industrial 
Organisation*, 307 U S 496: 83 Law Ed 1423, a 
municipal ordinance requiring the obtaining of a 
permit for a public assembly in or upon the public 
streets, highways etc., was held to be unconstitu¬ 
tional. It was observed by Mr. Justice Roberts in 
that case that uncontrolled official suppression of 
the privilege of free speech should not be made a 
substitute lor the duty to maintain order in con¬ 
nection with the exercise of the right. In ‘Schn¬ 
eider v. Irvington’, 308 U. S. 147: 84 Law Ed 155, 
a municipal ordinance which prohibited canvassing, 
soliciting and the distribution of circulars or call¬ 
ing from house to house without first having receiv¬ 
ed a written permit from the chief of police was 
held to be bad, because the liberty of free speech 
was made to depend upon the exercise of the police 
officer’s discretion. In ‘Largent v. Texas’, 318 U S 
418: 87 Law Ed. 873, a municipal ordinance mak¬ 
ing it unlawful for any person to solicit orders or 
to sell books, wares or merchandise within the 
residential portion of a city without first obtain¬ 
ing a permit from the municipal authority was 
held to be an unconstitutional abridgment of the 
freedom of the press and of speech. It was observ¬ 
ed in the opinion of Mr. Justice Reed: 
“Dissemination of ideas depends upon the approval 
of the distributor by the official. This is ad¬ 
ministrative censorship in an extreme form.” 

(6) Indeed we do not understand the learned Ad¬ 
vocate General to controvert this position which has 
also found favour with our Supreme Court, See 
•Romesh Tliapper v. State of Madras’, 1950 SCJ 
418. 

(7) Applying this principle we must hold that 
the rules contained in G. O. 416, Education, dated 
24th February 1939, in so far as they empower, the 
Director of Public Instructions to forbid the exis¬ 
tence of, and dissolve, any Teachers’ Union not con¬ 
forming to the rules and compelling teachers m 
Local Board or Municipal service to obtain the per¬ 
mission of the Board or Council concerned before 
forming unions and in so far as they prohibit 
teachers in recognised elementary schools from be¬ 
coming members of teachers unions or other 
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I teachers’ organisations not constituted in accord- 
lance with the orders of the Government should be 
declared to be void as constituting an abridgment 
|of the right of freedom of association guaranteed 
L Art. 19il '(c) of the Constiiution. The applica- 
'tion is to this extent allowed; but tlure will be no 
order as to costs. 

C.R.K/V.K B. Application partly alloued. 


* A. I. R. (39) 1952 Madras 255 [C. N. 105(4).] 

SATYANARAYANA RAO AND RAJAGOPALAN JJ 
Commissioner of income-tax, Excess Profits 
Tax , Madras, Applicant v. Modern Theatres, Ltd 
Salem, Respondent. 

Case Ref. No. 29 of 1949, D/- 21-9-1951. 

(a) Excess Profits Tax Act ( 1940 ), S. 5, Proviso 3 
— Film producing and distributing company — 
Profits of business accruing in Indian States — 
Taxability. 

Where the assessee, a film producing and dis¬ 
tributing company having its registered office in 
British India distributed the films to exhibitors in 
the Indian States under two classes of contracts, 
namely, either for a fixed sum agreed to be paid 
by the exhibitor or for a percentage of the collec¬ 
tions made by the exhibitor at the time of the ex¬ 
hibition of the picture and whichever method was 
adopted, until the picture was delivered to the ex¬ 
hibitor, he did not pay a single pie to the assessee, 
1 Heldthat in respect of both the types of con¬ 
tracts the profits of the business accrued wholly 
in a native State, and they were therefore exempt 
under the third proviso to S. 5. . (Para 3) 

Anno: Excess Profits Tax Act, S. 5 N. 1. 

(b) Income-tax Act (1922), S. 66(1) — Question 
not covered by questions referred — If can be rais¬ 
ed for first time. 

The High Court has to understand the questions 
referred to it in the light of the statement of facts 
and the statement of the case which have been 
the basis of the reference to the Court. The ques¬ 
tion must arise out of the order of the Appellate 
Tribunal. It can arise out of the order of the 
Appellate Tribunal only if the order of the Appel¬ 
late Tribunal discloses that the question was raised 
before it. It will be wholly inconvenient to allow 
a question which does not arise out of the order of 
the Appellate Tribunal and which is not covered by 
the questions referred to be raised for the first time 
before the High Court. (Para 4) 

Anno: I.T. Act, S. 66 N. 21. 

C. S . Rama Rao Sahib, for Applicant; K. Rajah 
Aiyar, for S. Ramayya Nayak, for Respondent. 
Case referred to: 

(’47) 1947-2 Mad L J 215: (AIR (35) 1948 Mad 181) 

(Pr 4) 

SATYANARAYANA RAO, J.: The two questions 
that were referred to us by the Income-tax Appel¬ 
late Tribunal under S. 66(1)-of the Indian Income- 
tax Act are as follows: 

“L Whether, on the facts and in the circum¬ 
stances of the case, the film hire derived by 
the assessee under agreements which provided 
for fixed hire charges in respect of exhibition of 
films in Indian States is not exempt from 
Excess Profits Tax as profits accruing or aris¬ 
ing in the Indian States within the meaning 
of the third proviso to S. 5 of the Excess 
Profits Tax Act. 

"2. Whether, on the facts and in the circum¬ 
stances of the case, the films hire derived by 
the assessee under agreements which provided 
lor hire at a percentage of the collections in 


respect of the exhibition of films in Indian 
States is not exempt from Excess Profits Tax 
as profit accruing or arising in the Indian 
States within the meaning of the third pro¬ 
viso to S. 5 of the Excess Profits Tax Act.” 

(2) The assessee is a public limited company 
whose registered office is at Salem and is incor¬ 
porated in British India. It carried on the busi¬ 
ness of producing and distributing films. The 
films are distributed to exhibitors within, and also 
without, British India under two classes of con¬ 
tracts, specimen copies of which are annexed to 
the case stated by the Appellate Tribunal as A and 
B. The films are given on hire for exhibition either 
for a fixed sum agreed to be paid by the exhibitor, 
or for a percentage of the collections made by the 
exhibitor at the time of the exhibition of the 
picture. The assessee claimed that under the third 
proviso to S. 5 of the Excess Profits Tax Act, the 
income he received by exhibiting films in the Indian 
States under both the types of contracts was ex¬ 
empt from liability to pay excess profits tax. This 
contention was upheld by the Tribunal, differing, 
from the Appellate Assistant Commissioner. Hence 
this reference. The crucial question that falls to 
be determined is whether the whole of the profits 
accrued, or arose, in an Indian State or not. 

(3) It is obvious, as found by the Appellate Tri¬ 
bunal, that in respect of contracts entered inlo 
on percentage basis the share of the profits due 
to the assessee was not payable until the picture 
was exhibited and collections were made in the 
presence of a representative of the assessee. The 
percentage was then paid to the representative of 
the assessee at the place where the picture was ex¬ 
hibited, i.e., in the native state. So far as the lump 
sum contracts are concerned, it is also found that 
the assessee did not part with the picture until 
the amount was paid to him at the time of the 
delivery of the picture in x the native State, either 
by sending the railway receipt by V.P.P. or by 
tendering the film directly to the exhibitor, or per¬ 
haps even by sending the railway receipt to a bank 
lor collection. Whichever method was adopted by 
the assessee, it leaves no room for doubt that until 
the picture was delivered to the exhibitor, the ex¬ 
hibitor did not pay a single pie to the assessee. 
On these facts it was contended strenuously on 
behalf of the department by Mr. Rama Rao Sahib, 
the learned counsel for the Income-tax Commis¬ 
sioner, that, as the contracts which are the source 
of the profit were entered into in British India, 
it must be held that ill respect of both the types 
of contracts, the profits accrued in British India 
and not in a native State. Having regard to the 
terms of the contracts and the findings of the Ap¬ 
pellate Tribunal, it is difficult, if not impossible, 
to accept this contention. Under the contract, the 
assessee gets practically nothing except an obliga¬ 
tion on the part of the exhibitor to receive the 
film when tendered to him and to exhibit it sub¬ 
ject to the conditions of the contract. Money 
does not become payable and the assessee had no 
right to demand any payment before the film was 
actually delivered to the exhibitor, in these cir¬ 
cumstances nothing accrues to the assessee until 
the film was put in the possession of the exhibitor 
with a view to exploit the same, and that was done 
wholly in a native State. It therefore follows that 
in respect of both the types of contracts the pro¬ 
fits of the business accrued wholly in a native 
State, and they are therefore exempt under the 
third proviso to S. 5 of the Excess Profits Tax Act. 
It is unnecessary for us to consider whether really 
the second question was, or was not, pending be¬ 
fore the Income-tax Commissioner at the time of 
the reference, a question which was attempted to 
be argued by Mr. Rajah Aiyar, the learned counsel 
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lor .the respondent, as in our view under both the 
types of contract the profits accrued entirely in a 
native state. 

(4) Mr. Rama Rao Sahib then attempted to 
raise the further question, that in any event the 
profits should be apportioned between British 
India and the native State under the third pro¬ 
viso to S. 5 of the Excess Profits Tax Act. We 
searched in vain to find any trace of this argument 
before any of the Income-tax authorities who had 
lo deal with this matter. It is not a question which 
has been referred to us by the Appellate Tribunal, 
nor did the Income-tax Commissioner ask for a 
reference of this question to this Court, It is fur¬ 
ther claimed by the learned counsel for the In¬ 
come-tax Commissioner that the questions actually 
referred to us are wide enough to cover the ques¬ 
tion of apportionment, for it is said that it is open 
to us to find that not the whole of the profits but 
only a part of the profits accrued and 
arose in a native State. That may be 
so; but we have to understand the ques¬ 
tions referred to us in the light of the statement of 
facts and the statement of the case which have 
been the basis of the reference to this Court. As 
pointed otft by this Court in ‘Abboy Chetty v .Com¬ 
missioner of Income-tax, Madras', 1947-2 Mad LJ 
215 the question must arise out of the order of 
the Appellate Tribunal. It can arise out of the 
order of the Appellate Tribunal only if the order 
of the Appellate Tribunal discloses that the ques¬ 
tion was raised before it. In the present case a 
perusal of the order of the Appellate Tribunal 
discloses that the only question that was argued 
was with reference to the place of accrual of the 
profits, whether they were wholly in a native State 
or they accrued in British India. The question of 
apportionment was not raised before the Appellate 
Tribunal, not to speak of the Appellate Assistant 
Commissioner. In these circumstances it is im¬ 
possible to hold that it is a question which arises 
out of the order of the Appellate Tri¬ 
bunal and which is covered by the 
questions that are actually referred to 
us. It will be wholly inconvenient to allow such 
a question to be raised for the first time before us 
without an investigation of the facts and also 
without an apportionment of the profits by the de¬ 
partment. In these circumstances we must answer 
the questions referred to us by the Tribunal in 
favour of the assessee and in the affirmative. As 
the commissioner of Income-tax has failed in this 
reference, he must pay the costs of the assessee 
which we fix at Rs. 250. 

C.R.K./V.R.B. Reference ansu'ered. 
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RAGHAVA RAO, J. 

Mcpatti Sambayya, Petitioner v. The Official 
Receiver, Guntur and others, Respondents . 

Civil Revision Petitioner No. 1655 of 1949, D/- 
19-3-1951. 

Provincial Insolvency Act (1920), S. 51 (1 ) — 
'Realised’ — Meaning — Money sent for is not 
realised . 

There is nothing intelligible in legal principle or 
in the ordinary meaning of tlie words “realised" 
such as would render the mere order sending for 
the moneys of the judgment-debtor tantamount to 
an order realising the assets within the meaning 
of subsection (1) of S. 51. AIR (31) 1944 Mad 389; 


AIR ( 28) 1941 Mad 575 and AIR (18) 1931 Sind 
164, Disting . (Para ^ 

Anno: Pro. Insol. Act S. 51, N. 3. 

A. V. Krishna Rao , for Petitioner; N. Subramo- 
nayam, for Respondents. 

Cases rejerred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes alter the Indian Cases.) 

C41) AIR (28) 1941 Mad 575: (1941-1 Mad L J , 

405) (P r 4) ** 

C44) AIR (31) 1944 Mad 389: (1944-1 Mad L J 

333) ( Pr 4 ) 

C31) AIR (18) 1931 Sind 164: (26 Sind L R 41) 

(Pr 4) 

JUDGMENT.: This case is thoroughly unargu¬ 
able lor the petitioner, Mr. Krishna Rao, however, 
has done his job neatly and fairly. 

( 2 ) The material facts are these. There was a 
suit filed by the petitioner before me on 16-9-1948 
and an attachment before judgment was then 
and there obtained by him. On 2-12-1948 a decree 
followed and the Court made the attachment 
absolute. Then there was an execution petition 
filed on 7-12-1948 against certain money of the judg¬ 
ment-debtor lying to his credit with the I. L. T D. 
Company at Guntur. The Court on 9-12-1948 made 
an order in these terms “send for',’ apparently a 
compendious expression which the Court used for 
what might well have been ‘send for the money 
attached.” On 14-12-1948, five days after the order 
of the Court just mentioned, there was an insol¬ 
vency petition presented against the judgment- 
debtor In this suit by a creditor of his. The ques¬ 
tion which arises for determination is whether the 
order of 9-12-1948 has the effect of bringing into 
operation the exception referred to in sub-section 
ll) of S. 51 of the Provincial Insovency Act. 

(3) The question turns upon whether the amount 
which was sent for by the Court can be said to be 
in the nature of assets realised in the course of 
the execution within the meaning of sub-section 
(1) of S. 51 of the Provincial Insolvency Act. That 
the money was not in fact received by the Court 
by the date of the admission of the petition for 
adjudication of the judgment-debtor as an insol¬ 
vent is not denied. What is urged is that accord¬ 
ing to the true meaning of the word “realised 
in Sub-section (1) of S. 51, such receipt is un¬ 
necessary. It is argued that the order of 9’ 12 -} 948 
is itself tantamount to realisation although tneie 
was not even receipt of the money by the Court 
pursuant to its order and prior to the date of tne 
admission of the petition for insolvency of tne 
judgment-debtor. I cannot agree with this con- 

14) My attention has been drawn by the learned 
Advocate for the petitioner to three decisions, 
none of which really helps him. J he fi rstdeca on 
cited by him is ‘Official Receiver Cuddapah v. suo- 
bamma’, AIR (31) 1944 Mad 389. Thatis acase 
of nothing done at all on the execution pet on 
before the date of the admission of the petition 
for insolvency. That is a clear case andthe omy 
conclusion possible was that there was no realisa 
tion within the meaning of the sub-section ( 1 ) o 
Section 51 of the Provincial solvency Act. ine 
next case referred to by the learned Adiocate is 

■Jooluri Guruvayya v. Official 

AIR (28) 1941 Mad 575. There, there was receipt 

of the money prior to the date of the adm . 
of the petition for insolvency. So also is th 
position on facts in ‘Firm , o£ Tek c ha n d v. Official 
Assignee 1 , AIR (18) 1931 Sind 164, the only o.htr 
case relied upon by the learned Counsel. 

(5) The argument is not borne out. by' he 
cisions cited; nor is there anything intelligible in 
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legal principle or In the ordinary meaning of the 
words "realised” such as would render the mere 
order sending for the moneys of the judgment- 
debtor tantamount to an order realising the assets 
within the meaning of Sub-section (1) of Section 
51 of the Provincial Insolvency Act. In the result, 
the civil revision petition fails and is dismissod 
with costs. 

CJLK./DJLR. Revision dismissed. 
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BALAKRISHN A AYYAR J. 

Andavar and others. Plaintiff •Appellants v. Peria- 
thambi Padayachi and others, Defendants-Respon - 
dents. 

Second Appeal No. 1882 of 1947, D/- 14-2-1951. 

.(a) Trusts Act {1882), S. 6 — Transfer of trust 
property. 

Where a deity has no property of its own and the 
expenses of any celebration have to be met from 
collections and contributions provided by the vil¬ 
lagers, obviously it would be impossible for the poo - 
jari or trustee to do anything without their active 
co-operation and assistance. But this does not 
mean that the villagers become the tmstccs. It 
is more material to consider what amount of con¬ 
trol the villagers exercised over the moneys they 
placed in the hands of the poojaris or trustees. 
(’92) 2 MLJ 247. Ref. (Para 4) 

Anno: Trusts Act, S. 6 N. 7. 

(b) Madras Hindu Religious Endowments Act (II 
42) of 1927), S . 84 ( 1)—Mcre claim for declaration 
as trustee. 

L Where all that is asked for is that the plaintiff 
be declared a trustee; and no declaration or relief 
is asked as regards the hereditary character of the 
office of trustee, S. 84 (1) does not apply. (Para 8) 

K. Rajah Ayyar and V. Scshadri, for Appellants; 
K. S. Desikan, for Respondents. 

Case referred to: 

<’92) 2 Mad L J 247 (Pr 7) 

JUDGMENT: The plaintiff is the appellant. He 
sued for a declaration that he is the trustee and 
pujari of six deities mentioned in the plaint and for 
an injunction to restrain the defendants from ob¬ 
structing him from enjoying the suit property and 
from exercising the rights and performing the 
duties of his office. It may, be mentioned at once 
that though in the plaint six deities are mentioned 
it has been found that the sixth of them namely, 
the deity called Thangammayee Amman is, if one 
may use that expression, a private deity and out¬ 
side the scope of this litigation. 

(2) The defendants pleaded that the plaint dei¬ 
ties have no temple, that there are not even idols 
for them, although pooja was being performed for 
them under a tree and that the management of 
the affairs of the plaint deities has been for a long 
time in the hands of the second defendant and his 

l ancestors acting "in consultation with the people 
“of Paranam village and according to their advice." 

(3) The learned District Munsif found that the 
plaintiff was the poojari and trustee and decreed 
the suit as prayed for with costs. On appeal the 
learned Subordinate Judge found that the plaintiff 
was only the poojari and that the village commu¬ 
nity was the trustee and in that view he modified 
the decision of the learned District Munsif. 

(4) On this matter, I am inclined to prefer the 
conclusion of the learned District Munsif. The 
immovable properties owned by the temple consist 
ox only the melwaram due from three cawnies of 
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land with an annual yield of Rs. 9/- and another 
piece of land purchased in 1918 under Ex. D-l (a) 
lor a sum of Rs. 19. The moveable properties of the 
deities are however said to be worth Rs. 3000. The 
principal income of the temple consists of the collec¬ 
tions and contributions made by the villagers and 
worshippers at the time of the annual festival in 
Masi. P. W. 2 deposed that the annual pooja was 
performed by the villagers, that before the festival 
the villagers would assemble, collect subscriptions 
and arrange for the performance of the pooja; and 
if the villagers do not arrange for it, the poojari 
could not do it on his own responsibility. To a 
like effect was the evidence of P. W. 3. This cir¬ 
cumstance, the learned Subordinate Judge was in¬ 
clined to regard, as inconsistent with the claim of 
the plaintiff that he was the trustee. I find it 
difficult to agree. Where a deity has no property 
of its own and the expenses of any celebration have 
to be met from collections and contributions pro¬ 
vided by the villagers, obviously it would be im¬ 
possible for tlie poojari or trustee to do anything 
without their active co-operation and assistance. 
But this does not mean that the villagers become 
the trustees. It is more material to consider that 
amount of control the villagers exercised over the 
moneys they placed in the hands of the poojaris 
or trustees. Dealing with this aspect of the matter 
the learned District Munsif observed: 

4< .there is no evidence at all to show that 

they (villagers) have control over the collections 

at the poojas or have the ordering of the disposal 

of it. On the other hand, the evidence is that 

the offerings are handed over to the plaintiff and 

that too without counting the collections. In my 

view, the villagers’ activities are more in the 

nature of rendering assistance for the peformance 

of this big festival than exercising control over it 
»• 


No doubt, an assertion was made that the plaintiff 
was liable to account to the general body of the 
villagers. But this is a theoretical liability which 
attaches to everybody who receives moneys col¬ 
lected from or contributed by others. More to the 
point is the fact, remarked on by the learned Dis¬ 
trict Munsif that there is scarcely any evidence 
worth the name to show that the plaintiff has 
ever been called on by the villagers to render ac¬ 
counts. If the villagers were the trustees and the 
poojari was only their agent, he would normally 
have been called on to account, in however per¬ 
functory a manner. 

(5) It has been already stated that the immov¬ 
able properties owned by the deities consist in part 
of the melwaram from three cawnies of inam lands. 
About two cawnies of this property are in the pos¬ 
session of defendants 2 and 5. The remaining caw- 
ni is in the possession of one Govinda Padayachi. 
The defendants adduced evidence to show that the 
second defendant used to collect the money pay¬ 
able by Govinda Padayachi and with the money 
which he had himself to pay supplied the articles 
necessary for the “Sakthi Azhaippu" ceremony at 
the annual festival. The learned Subordinate Judge 
thought that this circumstance supported his view 
that the plaintiff could not have been the poojari. 
Now, the second defendant appears to be the *nat- 
tamaikar* of the place and therefore a person of 
some consequence in the village. If such a person 
instead of directly paying his dues to the plaintiff 
leaving him to use that money to purchase the 
necessary fruits, cocoanuts and the like, himself 
also collected the money due from Govinda Pada¬ 
yachi and provided the articles necessary, that 
would be nothing more than an ordinary act of co¬ 
operation in the celebration of the festival by 
a villager of some consequence. 
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(6) One item of the suit property belonging to 
deity No. 1 was purchased in 1918 under Ex. B-l 
(a). In that document the second defendant’s 
father is described as a trustee of the deity. The 
learned Subordinate Judge considered that the 
money for the purchase came out of the funds of 
the village and that the purchase was an act of 
the vinage community in me exercise of its func¬ 
tions as trustee. Undoubtedly, the circumstance 
that in this transaction the father of the second 
defendant represented the deity and that in the 
sale deed he was described as trustee of the deity 
is certainly an important piece of evidence incon¬ 
sistent with the case of the plaintiff. But then if 
that recital were correct and the father of the 
second defendant were really the trustee of the 
deity, the possession of the property must have 
continued in him; but that did not happen. On 
the other hand possession was always with the 
plaintiff. As the learned District Munsif remarked 
the only immoveable property of the deities (other 
than the manyam lands) has been in the posses¬ 
sion of the plaintiff. The kist receipts for the pro¬ 
perties were also produced by the plaintiff. The 
clear fact that the second defendant's father aid 
not attempt to retain or was not affowed to retain 
possession of this property and that instead pos¬ 
session remained with the plaintiff clearly affects, 
as the learned District Munsif himself remarked, 
the value of the recital in Ex. D-l that the second 
defendant's father was the trustee of the deity. It 
is also of interest to remark that the patta for 
the property which originally stood in the name of 
the deity was during the period 1938 to 1943 trans¬ 
ferred in the name of the plaintiff as the manager 
of the deities and not to the 2 nd defendant's father 
or the 2nd defendant or any other villager. In 
1914 the pattas were re-issued in the names of the 
deities. This was apparently done because the poo- 
jaris of other temples wanted their names also to 
be mentioned in the respective pattas and there¬ 
upon the Dewan of the Udayarpalayam estate where¬ 
in the land lies ordered that pattas should be issu¬ 
ed in the name of the deities alone. It has been 
stated that the moveable properties of the deities 
ro-e worth about Rs. 3000 and their custody was 
clearly and always in the hands of the plainiiff. 
The defendants attempted to explain away this 
circumstance by alleging that they were kept in a 
building belonging to the villagers as a whole, that 
as the building had to be repaired, these articles 
were entrusted to the p’aintiff as a temporary mea¬ 
sure. Obviously, if a situation arose in which it be¬ 
came necessary to entrust articles of such value to 
one of the villagers, I wmild have thought that the 
villagers would have preferred the second defen¬ 
dant who was the ‘nattamaikar’, to the plaintiff 
who would have been only a poojari. The explana¬ 
tion itself is shown to be untrue by the admission 
of D. W. 1 that the key of the building in which 
the properties are locked up has been with the 
plaintiff for 16 or 17 years. The learned Subordi¬ 
nate Judge was impressed by the evidence of D. Ws. 
1, 3 and 4 to the effect that Che plaintiff was pay¬ 
ing the kist for the suit land from out of the 
common funds left with him. Now, so far as I 
can see, D. W. 1 says nothing on the matter. So 
far as D. Ws. 3 and 4 are concerned, it is difficult 
to understand how they could possibly say from 
what source the plaintiff paid the kist money. In 
considering the question whether the plaintiff was 
only a poojari or w r as also a trustee, it is useful to 
bear in mind the circumstance that the immove¬ 
able properties owned by the deities are only of 
inconsiderable value, that the only act of manage¬ 
ment that could be exercised in relation to them 
namely the payment of kist was being done by 
the plaintiff, that all the moveable properties which 


are of considerable value had been in the custody 
of the plaintiff and that there is nothing to show 
that any control was exercised over him as regards 
the manner in which he disposed of the collections 
and contributions made for the annual festival. 


(7) In 'Paningappali Ramaswami v. Pentakota 
Ramaswami', 2 Mai L J 247 it was observed that 
where an archaka has been managing the affairs 
of a temple with the knowledge and privity of the 
worshipers, the presumption is that he is the dhar- 
makartha as well as the archaka. In the present* 
case ooih the offices appear to me to have been com¬ 
bined in and held by the plaintiff. 

(8) Mr. Desikan, the learned advocate for the 
respondents raised another point. He read out 
that portion of the plaint in which it is alleged; 

"My grandfather, after his death my father,, 
after-his death, my junior paternal uncle and 
after his death myself, have been doing pooja 
to the plaintiffs-deities for a period of over 12 
years." 

and argued that this amounted to a claim that the 
plaintiff was the hereditary trustee and that S. 84[ 
(1) of the Madras Hindu Religious Endowment* fc 
Act bars the action. That section enacts that where 
a dispute arises as to whether a trustee is a here¬ 
ditary trustee or not, such a dispute shall be de¬ 
cided by the Board and no Court in the exercise 
of its original jurisdiction shall take cognizance ot 
any such dispute. In respect of this argument, it 
is sufficient to say that though this averment does 
occur in paragraph 3 of the plaint, no declaration 
is asked for that the plaintiff is the hereditary 
trustee. All that is asked for is that he be declared 
a trustee; and no declaration or relief is asked as| 
regards the hereditary character of the office off, 
trustee. 

(9) In the result, the appeal is allowed and the-Cl 

suit decreed with costs throughout. Leave refused. 
C.R.K./D.H. Appeal allowed. 
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CHANDRA REDD I, J. 

Marimuthammal and another, Appellants r. 
handarayanaickcn and others, Respondents. 
Second Appeal No. 2636 of 1947, D/- 9-7-1951. 
Civil P. C. (1908), O. 21. R. 95 — Suit by stranger 
ircliaser to recover property jrom trespasser 
ompetency of. 

A stranger purchaser of propetry at Court 

iction held in execution of a decree can bring a 

lit to recover the property from a trespasser. 

. 21. R. 95 has no application to such a case a. 

le trespasser is neither a judgment-debtor nor 

rrson who claims title created by the ladgnieiit- 

’btor. AIR (10) 1923 Mad 160 (2) and 14Cal6il. 
c f v Para Jr 

Anno: C. P. C. O. 21, R. 95, N. 8. 

iV. Sivaramakrishna Iyer and N. S. Racj !} a ^ ai c r !^ 

ppellants; D. Ramaswami Iyengar and P. * 

isa Desikan; for Respondents. 

ascs referred to: 

(Arranged in order of Courts, and in theCourts 
ironologically. List of foreign cases refeired 
>mes after the Indian Cases.) 

B7) 14 Cal G44 M . !?« ill 

26) 50 Mad L J 183: (AIR (10) 1923 Mad 16M2» 

JUDGMENT: The only point that arise for con- 
deration in this appeal is whether the suit is bai- 
d under O. 21. R. 95. Civil P.C. The facts that 
rise to tills question are the following. 


:) The plaintiff who purchased two items of 

^_I UaIsI In AVACIIttOn 01 
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tlie decree in O.S. No. 1677 of 1926 on the fl'.e of the 
Salem District Munsiff's Court on a mortgage 
dated 24-6-1925 brought the suit out of which this 
6econd appeal arises for recovering the said two 
items of property from-defendants 2 and 3. But we 
are now concerned only with Item No. 2 of the 
property as the respondent has given up his claim 
to item No. 1 of the suit property. One of the 
contentions raised on behalf of the defendants 
was that the plaintiff's remedy by way of suit is 
■fbarred by reason of the provisions of O. 21, R. 95, 
Civil P. C. Both the Courts below held against 
the defendants on this question. It looks to me 
that the decision of the lower appellate Court is 
correct and that the contention of the appeliants- 
defendants is untenable. 

(3) The position that a suit does lie by a stranger 

I purchaser for recovery of properties from a tres¬ 
passer cannot be disputed having regard to the 
decision in ‘Sundara Iyer v. Thiagaraja Pillai', 
50 Mad LJ 183. Further at p. 910 of Mullah's Civil 
Procedure Code' the following passage occurs: 

"It may be observed that a purchaser at a Court 
auction Is not bound to apply for possession 
under R. 95 of O. 21. He may at his option 
bring a regular suit for possession the period 
of limitation for the suit being 12 years as stated 
above. The remedies by way of application and 
that by way of suit are concurrent." 

In support of this statement of law reliance Is 
placed on the decision ‘Kishori Mohun v. Chunder 
Nath', 14 Cal 644. Even apart from these autho¬ 
rities it looks to me that the contention of the 
appellants has no force at all. It must be ob¬ 
served that O. 21, R. 95, Civil P. C., has no appli¬ 
cation to the facts of the case having regard to 
tlie fact that the appellants are neither the judg¬ 
ment-debtors nor persons who claim title created 
by the judgment-debtor but only trespassers. It 
follows that the contention of the appellants based 
upon the provisions of O. 21, R. 95, Civil P.C., must 
be rejected. Though an attempt was made to 
argue another point, namely, that the suit is also 
barred under S. 47, Civil P.C., it was ultimately 
given up and not pressed before me having re¬ 
gard to decided cases. 

(4) For the aforesaid reasons the second appeal 
fails and is dismissed with costs. No leave. 


C.R.K./V.S.B. 


Appeal dismissed. 
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SATYANARAYANA RAO AND VISWANATHA 
SHASTR1, JJ. 

Commissioner oj Income-tax and Excess Profits 
Tax, Madras. Applicant v.The Palani Andavar Mills 
Ltd.. Uduma'pct and another, Respondents. 

Cases Referred Nos. 73 of 1946 and 63 of 1947, D/- 
14-12-1949. 

Excess Profits Tax Act (1940). Sch. II R. 5 _ 

Profits — Meaning — Profits lor purposes of R. 5 
should be calculated in manner prescribed by 
Sen. J. 

The word “profit” which occurs in R. 5 of Sch . 
II must be interpreted in the light of the defini¬ 
tion vi S. 2, Sub^s. (19), that is, profit as calculated 
under Sch. I. There is nothing either in the sub- 
lect or in the context to indicate that the word 
pro/it’ 1 mentioned in R. 5 should receive a differ- 
ent interpretation than the one given to it in the 
ae/mwon. If so the provisions in Sell. I relating 
wtculatton of profits are made applicable 
$$***ule definitely states that in 
calculating the profits the provisions of the amend¬ 


ed Income-tax Act , 1939, should be applied. Fur¬ 
ther, there is no reason why a different mode of 
calculating the profits should be adopted, one for 
the purpose of calculating the standard profits 
and a different method for the purpose of arriving 
at the average amount of capital employed. It 
stands to reason that for purposes of both, the 
same method should oe employed. (Para 12 ) 

Hence for the purpose of computing the capital 
employed m the business as at the beginning and 
the end of the standard period, the value of the 
depreciable assets should be determined with re¬ 
ference to the depreciation allowable under the 
Indian Income-tax Amendment Act, 1939. 

(Para 1 ) 

C. S. Rama Rao Sahib for Applicant — M. Sub- 
baraya Aiyar and S. Sicaminathan , for Respon¬ 
dents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
reierred to comes alter the Indian Cases.) 

(1946) 1 All E R 546 (Pr 14) 

(1947) 1 All E R 608: (176 LT 486) (Prs 14, 16) 

SATYANARAYANA RAO J.: These references 
though they relate to different assessees arise 
under the Excess Profits Tax Act, 1940, & the ques¬ 
tion referred is substantially the same iu both 
except for the dates. 

“Whether in the circumstances of the case, the 
Tribunal was right in law, in holding that, for 
the purpose of computing the capital employed in 
the business as at tne beginning & the end of the 
standard period 1-10-1935 to 31-12-1936 (31-1-1936 is 
a mistake) the value of the depreciable assets 
should be determined with reference to the depre¬ 
ciation anowaoie under the Indian Income-tax 
Amendment Act, 1939*\ 

(The standard period In R. C. No. 63 of 1947 is 
from 1-1-1936 to 31-12-1936). 

( 2 ) In view of the arguments addressed in these 
cases we had to alter the question & it was agreed 
that tlie following question brings out clearly the 
real bone of contention between the parties: •• whe- 
ther the profits for the purpose of R. 5 of Sch. II 
should be calculated in the manner prescribed by 
Sch. I" For the disposal of these two references it 
would be sufficient to refer to the facts in one of 
< ,« a , s „ es > & the facU are c °nflned to R. C. No. 73 
oi 1948. The chargeable accounting period in 
the case of this assessee commenced on 1 - 9-1939 & 
ended with 31-12-1939. As the business of the as¬ 
sessee was an old business, the standard year 
selected is the period from 1-10-1935 to 31-12-1936. 
The Central Board of Revenue fixed the standard 
at ■ 45,000. The proportionate standard 
profits for the chargeable accounting period of 
four months will be Rs. 12000. The average capital 
in the chargeable accounting period is Rs 8 78 134 
The capital of the standard period was Rs 4 * 49 549 
according to the excess profits tax officer Xs 
there was increase of the capital in the chargeable 
accounting period over the capital of the standard 

W85. the adcUUonal pS S 

the standard period was arrived at by taking the 

Sf 8 P€r cent - on the increase 

Rs 34 287 tTp L ., 4 ' 28 ’ 585 ' which yielded 
RS. 34,287. The proportion oi this for the four 

Rs° n fto S tS'toto1 2 2f^, d a H?' ng thlS flgUre t0 the 

Rs. 12000 the total of the adjusted standard profits 
is Rs°23 429 n t0 ^ chargeable accounting period 

PU ^ r ? Iat ? s to the calculation of the 
capital in the standard period. According to the 
assessee the capital during the standard 
Should be RS. 4,22.186. fhe dl^renc? b£S2 
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the two figures is due to the fact that in the cal¬ 
culating the depreciation of the fixed assets, the 
excess profits tax otficer applied the rules for de¬ 
preciation provided under uie Income-tax Act of 
1922 before it was amended in 1939, while the 
assessee applied the amended Act. The question 
for consideration is whether the assessee is right 
or the contention of the Crown should be upheld. 
The Appellate Tribunal accepted the contention 
of the assessee. Hence the Reference. 

(4) In the other case, the decision in this case 
by the Appellate Tribunal was followed and there¬ 
fore a Reierence was made in that case also of 
the same question. 

(5) It will be seen that the difference in the 
standard capital according to the two calculations 
is Rs. 27,333. If the average capital during the 
standard period decreases, the increase oi the 
average capital in the chargeable accounting 
period will be more than Rs. 4,28,585 by Rs. 27,363 
according to the assessee. The result of such an 
increase is, in calculation the profits during the 
standard period for adjustment by applying the 
statutory 8 per cent., the figure arrived at will be 
more than Rs. 34,287 & for the four months a 
larger amount has to be added to the sum of Rs. 
12,000. In other words, the standard protits will 
increase if the average capital during the standard 
period decreases. From the assessee's point of 
view, if the average standard prolits increase, the 
profits during the chargeable accounting period 
which would be subject to excess profits tax will 
decrease. The attempt of the Crown therefore is 
to decrease the average profit during the standard 
period. It is for this reason that the matter has 
been brought up before this Court. 

(6) The scheme of the Excess Profits Tax Act 
may now be shortly stated in order to appreciate 
the respective contentions of the Crown & the 
assessee. The Excess profits tax is payable on the 
excess of the profits during any chargeable ac¬ 
counting period over the standard profits. "Stand¬ 
ard profit" is defined in S. 6. If more capital is 
employed during the chargeable accounting period 
by the assessee than the capital employed during 
tlie standard period, it is but legitimate that the 
necessary adjustment in the standard pro¬ 
fits which are taken for comparison 
should also be made. If the business was an old busi¬ 
ness in the sense of its having been started before 1- 
3-1936. the owner of the business is given the option 
to select a period as provided under S. 6. There 
are also other standards provided under the sec¬ 
tion but as in the present references the business 
was an old one it is unnecessary to refer to the 
details of the other standards. It will be suffi¬ 
cient to mention however that in no case can an 
assessee select a period less than nine months as 
standard period & the standard profits are subject 
to a minimum of Rs. 36000 in cases in which the 
standard profits computed in accordance with 
Sub-s. (1) are less than that sum. 


(7) How is the adjustment to be made If more 
'apital was employed during the chargeable ac¬ 
counting period? The adjustment is made by work- 
ng out a proportion as provided under S. 6 & in 
:ase of an increase or decrease in the average 
'apital during the chargeable accounting period, 
:he standard profits are increased or ^creased 
is the case may be by an amount calculated by 
applying the statutory percentage to the 

such Increase or decrease. Sch. I to the Act 
provides the mode of determining the profits for 
the purpose of excess profits tax Act as under the 
definition in S. 2(19) “profits” means Profits as 
determined in accordance with Sch. 1; & S. 2(*.0) 


defines “standard profits” as meaning standard 
profits as computed in accordance with the provi¬ 
sions of S. 6. S. 2(3) defines “average amount of 
capital” as meaning the average amount of capital 
employed in any business as computed in accord¬ 
ance with Sch. 2. For the purpose of computa¬ 
tion oi the profits, R. 2 of Sch. I provides: 

“The profits of a business during the standard 
period snail be computea on the same basis and 
in the same manner as the profits of that business 
are under the Indian Income-tax Act, 1922, as 
amended by the Indian Income-tax (Amendment)** 
Act, 1939, computed for the chargeable accounting 
period, notwithstanding that the Indian Income- 
tax (Amendment) Act, 1939, may not have been 
in force in the standard period”. 

(8) This provision applies lor purposes of cal¬ 
culation of profits and attracts the rules of de¬ 
preciation provided by S. 10(5), Indian Income- 
tax Act, 1922, as amended in 1939; & this provi¬ 
sion for tlie first time introduces the definition 
of written down value which means (a) in the 
case of assets acquired in the previous year the 
actual cost will be received; (b> in the case of 
assets acquired before the previous year the actual 
cost of the assessee less all depreciation actually 
allowed to him under tins Act or any Act repealed 
thereby or under executive orders issued when 
the Indian Income-tax Act, 1886, was in iorce. 

(9) Before this amendment the depreciation 
was calculated every year on the actual cost of 
the asset at tlie time of its acquisition & not on 
the written down value. The difference between 
the tv/o methods may be elucidated by an illustra¬ 
tion. If the asset was acquired at a cost of Rs. 100 
during the year 1934, the depreciation, say 5 per 
cent., will be allowed during that year which 
leaves the value oi the asset at Rs. y5. During » 
the next year 1935 in allowing further deprecia- - ^ 
tion 5 per cent, is again calculated not on Rs. 95 
but on Rs. 100 the original cost. The Amending 
Act 1939 provided that the written down value 

of Rs. 95 should be taken for the subsequent year 
1935. Therefore the 5 per cent is calculated on 
Rs. 95 and not on Rs. 100. The rates of deprecia¬ 
tion under the rules framed under the Act .of 1939 
are progressively increasing rates. The Crown & 
the assessee are agreed that so far as the calcula¬ 
tion of the profits during the standard period is 
concerned, the rules provided for depreciation by 
the Income-tax (Amending) Act, 1939, were pro¬ 
perly applied & that is the only permissible me¬ 
thod by which the profits should be computed 
both for the standard period & also for the charge¬ 
able accounting period. R. 1 of Sch. II which 
contains the rules for computing the average 
amount of capital provides: 

“Subject to the provisions of this schedule, the 
average amount of the capital employed in a 
business shall be taken to be (a) so far as It con¬ 
sists of assets acquired by purchase on or after 
the commencement of the business, the price at 
which those assets were acquired, subject to the 
deductions hereafter specified; (b) so far as It 
consists of assets being debts due to the person . 
carrying on the business, the nominal amount of -s 
those debts, subject to the said deductions; (c) 
so far as it consists of any other assets which 
have been acquired otherwise than by purchase 
as aforesaid, the value of the assets when they 
became assets the business, subject to the said de¬ 
ductions. 

•Sub-cl. (2): The price or value of any assets 
other than a debt shall be subject to such deduo- 
ctions for depreciation as are necessary to re¬ 
duce the asset to Its written down value L to 
such other deductions in respect of reduced values 
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of assets as are allowable In computing profits for 
tlie purposes of income-tax; &, in the case of a 
debt the nominal amount of the debt shall be 
subject to any deduction which has been allowed 
in respect thereof for income-tax purposes." 
r. 5 of the same schedule further provides: 

“For the purpose of ascertaining the average 
amount of capital employed in a business during 
any period, the profits & losses made in that 
period shall, except so far as the contrary is 
shown, be deemed: 

(a) to have accrued at an even rate throughout 
the period, & 

(b) to have resulted, as they accrued, in a cor¬ 
responding increase or decrease as the case may 
be, in the capital employed in the business". 

(10) In order, therefore, to arrive at the average 
amount of capital employed in the business whe¬ 
ther for purposes of ascertaining the capital dur¬ 
ing the standard period or the chargeable account¬ 
ing period, the profits or losses made during that 
period are deemed to have.accrued at an even 
rate & to have resulted, as they accrued, in a cor¬ 
responding increase or decrease, in the capital 
employed. 

(11) The question is how are these profits to be 
calculated? If there are 'assets subject to the de¬ 
preciation in what manner & under what princi¬ 
ples should the depreciation be determined? In 
arriving at the profits, the value of the asset which 
is not a debt has to be determined by applying 
the provisions of R. 1(1) Sub-cL (2) which says 
that the asset should be valued subject to deduc¬ 
tions for depreciation as are necessary to reduce 
the asset to its written down value. "Written 
down value" is defined in S. 2 Sub-s. (22) as hav¬ 
ing "the meaning assigned to that expression in 
Sub-s. (5) of S. 10, Income-tax Act, 1922". No re¬ 
ference however has been made in this definition 
to the Amending Act, 1939; & it is on this basis 
that the Crown contends that the depreciation 
should be determined only by applying the provi¬ 
sion in S. 10 (5), Income-tax Act, as it stood before 
the amendment in 1939. 

(12) The word "profit" which occurs in R. 5 
of Sch. n must be interpreted in my opinion 
|in the light of the definition in S. 2 Sub- 
s. (19), that is, profit as calculated under 
Sch. 1. The Act gives the definitions of words 
which have been employed in it; & the opening 
words of S. 2 of the Act say: that the definition 
in the section apply: "Unless there is anything re¬ 
pugnant in the subject or context" . There is noth¬ 
ing either in the subject or in the context to indi¬ 
cate that the word "profit" mentioned in R. 5 
should receive a different interpretation than the 
one given to it in the definition. If so much fol¬ 
lows, the provisions in Sch. I relating to the calcu¬ 
lation of profits are made applicable & R. 2 of that 
schedule definitely states that in calculating the 
profits the provisions of the amended Income-tax 
Act, 1939, should be applied. Further, there does 
not seem to be any definite reason why a different 
method or mode of calculating the profits should 
be adopted, one for the purpose of calculating 
the standard profits and a different method for 
the purpose of arriving at the average amount of 
capital employed. It stands to reason that for 
purposes of both, the same method should be em¬ 
ployed. The definition in S. 2 (22) no doubt refers 
to S. 10(5) of the 1922 Act, but all amendments 
are carried in the Act of 1922 & it can always be 
cited & should be cited only as the Income-tax Act 
of 1922 & not as the Act as amended in 1939. Stress 
is laid on behalf of the Crown that wherever 
the Legislature intended in the Excess Profits Act 
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to apply the amended Income-tax Act of 1939, it 
stated so in specific terms as in rule 2 of Sch. L 
No doubt it has stated so. But if profits are to be 
understood in the sense defined in the Act, there 
is no reason to repeat it wherever the word“profit" 
occurs in the Act. 

(13) Mr. Rama Rao Sahib, on behalf of the 
Crown, strenuously argued that "profits’' in this R. 5 
should be understood in the commercial sense, & 
that all that is not taken out of the business re¬ 
mained and formed part of the capital. From this 
argument it would follow that according to the 
learned counsel even the deductions admissible 
under the unamended Act, 1922, would not be per¬ 
missible. This was not, however, the stand taken 
either by the Excess Profits tax Officer or by the 
appellate authority. It cannot be seriously main¬ 
tained assuming that the contention is correct that 
stock-in-trade, doubtful debts & allied deductions 
even in a business sense which have not actually 
gone out of the business, continued to form part 
of the profits because they were not taken out of 
the business. This extreme contention of the 
learned advocate is not supported by any authority 
& is opposed to the definition of profits as given 
in the Act itself & cannot be accepted. The Ap- 
peUate Tribunal expressed the view that for cal¬ 
culating the profits either for purposes of R. 5 
of Sch. II or under Sch. I, the principles applic¬ 
able in respect of deductions must be uniform & 
that it would be unreasonable to adopt a different 
basis for different purposes. This view in my 
opinion is correct. 

(14) Reference was made by Mr. Rama Rao 
Sahib to the decision of the Court of Appeal, parti¬ 
cularly the decision of Lord Greene, M. R. in ‘Nor¬ 
thern Aluminium Co., Ltd. v. I. R. C.\ (1946) 1-All 

E R 546 which was affirmed on appeal by the House ' 
of Lords in L R. C. v. Northern Aluminium Co., 
(1947) 1-All ER 608. In that case the assessee 
company who were manufacturers of aluminium 
products sold certain aluminium goods at fixed 
prices to customers & these articles were utilised 
in the manufacture of aeroplanes which were pur¬ 
chased by the Ministry of Air Craft Production. 
The sale by the company of the products was at 
a fixed price & there was no variation of the price 
in the contracts. The company was a member of 
an association called the Wrought Light Alloys 
Association. On 16-12-1939, the Air Ministry ad¬ 
dressed a letter to the Association which confirm¬ 
ed an agreement which was reached to the effect 
that during the period from 1-7-1939 to 30-6-1940, 
the prices fixed for certain products manufactured 
by the members of the Association should be 
reduced in the manner specified in the list ap¬ 
pended. There was also a reference in that letter 
to an attempt at further negotiations between the 
Air Ministry & the Association in regard to the 
price for the aluminium products & alloys but actual¬ 
ly the negotiations started in November 1941. On 12- 
10-1942. certain preliminaries were agreed & an agree¬ 
ment was reached regulating the prices of the pro¬ 
ducts for the years 1941. 1942 & 1943 & it was also 
provided that a rebate in respect of the prices at 
which the goods had been supplied by the mem¬ 
bers of the association to customers, should be paid 
over to the Ministry. The result of this was that 
the profit made by the company calculated for 
purposes of assessment to excess profits tax for 
the calendar year 1941 was reduced by a large 
amount by reason of the payment made under 
the rebate clause by the Company to the Minify 
in the 1943. For purposes of income tax, accounts 
were reopened and the smaller figure of profit 
ascertained on the basis of the rebate was sub¬ 
stituted for the original profit of the year. The 
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Crown thereafter raised the contention that in 
calcinating me profits of 1^41 for purposes of ex¬ 
cess profits tax, a new calculation of the capital 
employed in the business of the company must oe 
maue in me corresponding chargeauie accounting 
period which would result, of course in a reduction 
of the standard profits and a consequent increase 
of the profits during the chargeable accounting 
period. The contention of the Crown prevailed, 
with Macnaghten J. but on appeal the Court of 
Appeal reversed this decision k this decision was 
affirmed by the House of Lords. The main argu¬ 
ment in the case turned upon the question wne- 
ther or not the amount paid as rebate to the Mi¬ 
nistry ceased to be part of the capital even in 1941 
though it was actually paid in 1943. The section 
corresponding to the R. 1 in Sch. II of the Indian 
Act was the subject-matter oi consideration and 
as there was not even the liability incurred dur¬ 
ing the chargeable accounting period in respect 
of the payment to the Ministry it was held that 
the amount which was until then in the hands of 
the company k utilised in the business did not 
cease to be capital of the company; k that it was 
not a debt under clause (b) of Sch. VII part 2, 
para 2(1) which corresponds to R. 1(b) of Sch. II 
of the Indian Act. The judgment of Green M. R. 
contains a useful exposition of the scheme under¬ 
lying the Excess Profits Tax Act & the principles 
applicable in determining the profits k the capital 
employed. At page 550 in ‘Northern Aluminium 
Co., Ltd., v. I. R. C.\ (1946) 1-All E. R. 546 Lord 
Greene M. R. observed as follows: 

"Its general structure is well known, & I need 
not go into it. For present purposes, it is sufficient 
to say that a standard period was taken. The 
profits of that standard period were ascertained. 
Where the profits in a chargeable accounting 
period exceeded those standard profits, tax was im¬ 
posed upon the excess. The standard profits were 
ascertained by reference to a standard period dur¬ 
ing which the undertaking, of course, earn¬ 
ed those profits, by means of the capital which, 
during that period, it had available in its business. 
It was obviously Just that, whenever the capital of 
the undertaking was increased or decreased during 
subsequent period, some adjustment should be made 
in the level of profits above which the tax was to 
be imposed. If a Company during the standard 
period was earning profits on a capital of £. 100.000 
& its standard profits were fixed by reference to 
that^period, and if, in a later period, it was em¬ 
ploying a capital of £. 200,000, obviously justice 
required that the level of its standard profits 
should be adjusted upwards by reference to the in¬ 
crease of capital. Similarly, if the company had 
during the standard period employed a capital of 
£. 100.000 to earn the standard profits, and sub¬ 
sequently. for some reason, withdrew or lost part 
of its capital, so that the. capital in the subsequent 
period was only £. 50.000 an adjustment down¬ 
wards would have to be made". 

(15) Then the learned Lord refers to S. 13(3) 
proviso, corresponding to the proviso to S. 6 of the 
present Act k proceeds to observe with reference 
to that proviso; 

"There are one or two things about that lan¬ 
guage which are worth noting. First of all, it re¬ 
fers to the ‘capital employed*. That seems to me 
quite clearly to refer to capital actually employed, 
not to some item which is artificially going to be 
written back Into the capital in some future year, 
but capital which is in fact being employed for the 
purpose of earning profits. You earn profits with 
real capital, not with something which, on a sub¬ 
sequent reopening of the accounts. Ls going artifi¬ 
cially to be attributed to a particular period. It is 
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to be noticed that what the proviso refers to is 
the amount of the capital employed in a charge¬ 
able accounting period; that is to say, you must 
find a state ol tacts in which you can say that the 
company is employing the capital in an account¬ 
ing period. If the capital it is employing in tnat 
period is greater, it is entitled to a revision up¬ 
wards of the level of its profits. On the other hand, 
if it is employing less than it did during the stand¬ 
ard period, me net profit level must be scaled 
down. That is obvious k in accordance with com¬ 
mon sense". * 

Mi*. Rama Rao Sahib laid stress upon the expres-J 
sion "capital actually employed" used by the 
learned Lord in tnis passage, k from this he argued 
that the profits in R. 5 must be understood in the 
sense oi including the entire assets & money uti¬ 
lised in the business during the period as an ac¬ 
cretion to the capital, irrespective of permissible 
deduction in the nature oi depreciation.; The 
learned Lord was referring with reference to the 
facts of that case that the money in the hands of 
the Company was actually utilised & employed in 
the business during the year & did not go out till 
1943. He was not attempting to define the word 
"profits" in a provision similar to our R. 5 & there- 
iore the reierence to this passage does not sup¬ 
port the contention of the learned advocate. 

(16) When the case went up to the House of 
Lords, Viscount Simon referred to the provision 
corresponding to R. 5 of Sch. II in the Indian 
Act k defined the scope of the rule in the follow¬ 
ing words at p. G12 ‘(I. R. C. v. Northern Alumi¬ 
nium, Co.,* (1947) 1-All E. R. 608 at p. 611), 

"That para does, indeed, imply that profits or 
losses made in a chargeable accounting period 
may affect the calculation of average amount of 
capital employed in the period. But the import- . 
ant words for the present purpose are ‘except so ^ 
far as the contrary is shown’. If the contrary is 
not shown then, for the purpose of ascertaining 
the average amount of capital, profits or losses made 
in the relevant period shall be deemed to have re¬ 
sulted, as they accrued, in a corresponding increase 
or decrease in the capital employed. But in the 
present case the contrary is conclusively shown, 
for whatever may be the correction ultimately 
arrived at in the figure of profits in 1941, the mere 
expectation that negotations to be entered into 
might result in an agreed variation of the prices 
charged did not k could not result in a change in 
the capital employed in the year 1941". 

Relying on this last sentence the learned counsel 
for the Crown contended that as the presumption 
in the case is not rebutted by any facts it must 
be assumed that the whole of it was capital k no 
allowance for depreciation should be allowed. It 
must be however observed that the fact stressed 
for the purpose of inferring that the presumption 
was rebutted in the particular case was that during 
the period 1941 when the capital was employed in 
the business there was nothing to indicate in the 
facts that the assets, part of the capital, went out 
from the business k that it was merely at the 
stage of an expectation of entering into negotia¬ 
tions which might or might not result in a vana- 4 
tion of the prices. It is this circumstance that is 
emphasised to show that the presumption was le- 
butted k that the capital continued in the busi¬ 

(17) In my opinion, therefore, the decision of tne 
appellate Tribunal in both the cases is correct * 
the question should be answered in the affirma¬ 
tive k in favour of the assessee. The assessecs 
are entitled to their costs which we fix at RS. tov 

in each case. .. 

C. R. K./V. D. B. Answer in aj/lrmattve . 
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PANCHAPAGESA SASTRY, J. 

Nallamuthu PUlai and others, Appellants v. R. 
Aravamndhu Iyengar and another, Respondents. 

Appeal No. 256 of 1947, D/- 4-1-1951. 

T. P. Act , (1882) t S. 73 — Portion of property 
acquired by Municipality and distinct property 
substituted as compensation — Entire property 
brought to sale in execution and purchased by 
decree-holder — No reference to substituted pro - 
+perty either in sale proclamation or sale certifi¬ 
cate — S. 73 or doctrine of substituted security — 
Applicability — Auction-purchaser if entitled to 
claim title to substituted property. 

Where , notwithstanding the acquisition by the 
Municipality of a portion of the property and its 
substitution by a distinct plot as a compensation 
to the owner , a decree is passed purporting to 
create a charge over the entire property making 
no mention of the substituted property and the 
entire property is proclaimed for sale and pur¬ 
chased in execution by a decree-holder, the sale 
certificate making no reference to the substituted 
property, neither S. 73 in terms nor the principle 
o/ substituted security are applicable and the de¬ 
cree-holder , auction-purchaser is not entitled to 
claim any title to the substituted property. It 
is unsafe to extend the doctrine of substituted 
security to cover cases ivhere altogether different 
and distinct itans are allotted and a sale of one 
cannot be treated as ‘ipso facto ’ a sale of the other. 
Sale certificates are not to be ignored or construed 
so lightly. (Para 5) 

Anno: T. P. Act, S. 73, N. 1, 10. 

K. Bhashyam and R. Desikan; for Appellants; 
K. Krishnaswami Iyengar and N. C. Raghava- 
chari, for Respondents . 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

<73-74) 1 Ind App 106: (21 W R 233 P C ) 

(Pr 4) 

<*48) I L R (1948) Mad 454: (AIR (35) 1948 

Mad 1 FB) (Pr 4) 

JUDGMENT: Defendants are the appellants. 
Plaintiffs-respondents brought the suit for a de¬ 
claration of their title to the suit property and for 
recovery of possession of the same from the de¬ 
fendants with past and future profits. According 
to the plaint they became entitled to the suit 
property plot No. 19 in what is known as the 
eastern extension scheme, Madhurai, in the follow¬ 
ing manner. Originally the first defendant was 
the owner of Town Survey No. 2512/1 of about 
32 cents and 2512/2 of 73 cents. He had borrowed 
from the plaintiff's father a sum of Rs. 5,000 on 
the 1st September 1923 and had agreed to give 
a mortgage over the above properties, in addition 
to the promissory note which he executed. It was 
stated by the plaintiffs that without giving the 
mortgage as agreed to, the first defendant conveyed 
the properties to one Kuthuva Rangachari by a 
deed of sale of March 1924 directing him however 
to discharge the promissory note debt in favour 
of the plaintiff’s father. As the amount was not 
50 paid the plaintiffs’ father filed a suit O. S. No. 
119 of 1926 Sub-Court, Mathurai, on the basis of 
the promissory note and on the agreement to give 
a f mortgage and prayed for a decree for^recovery 
oi the amount both personally and by way of a 
charge on the properties. He obtained a decree 
accordingly and in execution of the charge por¬ 
tion of the decree he brought the above properties 
to sale, purchased them himself and also obtained 
through Court. It, however, happened 
inat these survey numbers and others had been 


acquired by the Municipality for an extension 
scheme even in 1943. Instead of paying compen¬ 
sation in money there appears to have been an 
agreement between the Municipality and the 
various owners that the latter should be allotted 
sites in the areas acquired after providing for 
roads, streets, etc. In pursuance of the scheme 
aforesaid piot No. 19 had been allotted to the first 
defendant in lieu of about 23 cents of land taken 
away from town survey No. 2512/1. The plaintiffs' 
case is that by virtue of this transaction his title 
to plot No. 19 is made out and he had oeen in 
possession thereof peacefully and the first defen¬ 
dant trespassed upon it sometime in 1946. Hence 
the suit. 

(2) The first defendant’s defence was that he 
was in possession of the property in his own right 
and not in any sense as a trustee or agent of 
the plaintiffs or in any fiduciary capacity for them. 
He has been so in possession for over the statutory 
period as well. He had executed a sale-deed in 
favour of the 2nd defendant for valuable con¬ 
sideration. The 2nd defendant pleaded that he 
was a purchaser in good faith for consideration 
and had no knowledge of any infirmity of title 
on the part of the 1st defendant or of any claim 
or right in the plaintiffs. The 3rd defendant was 
merely a lessee of the properties in his possession. 
The defendants denied the trespass. Tne lower 
Court framed appropriate issues and ultimately 
found in favour of the plaintiffs. The defendants 
have therefore filed this appeal. 

(3) The point for determination is whether the 
plaintiffs have title to piot No. 19 in the circum¬ 
stances set out and found and whether the 2nd 
defendant is a ’bona fide’ purenaser for value. 

(4) It appears from the documents filed and it 
is not reauy cnalienged now that town survey 
Nos. 2512/1 and 2512/2 of about 32 cents and 73 
cents were made a charge for the amount due 
to the plaintiffs’ father in O. S. No. 119 of 1926 
and the properties were brought to sale and pur¬ 
chased by tne decree-holder who also claims to 
have obtained delivery of possession of the pro¬ 
perty. Admittedly the plaintiffs are in possession 
of Towns. Nos. 2512/1 and 2512/2 except to Mie ex¬ 
tent of 23 cents whicli were taken away by the 
Municipality. In lieu of these 23 cents they claim 
that they have got a title to plot No. 19 which 
according to them became really substituted for 
the 23 cents taken by the Municipality. Theif case 
is put forward under different heads. It is urged 
that S. 73 of the Transfer of Property Act is 
applicable and thereby p*ot No. 19 became their 
property. It was urged again that the principle 
underlying it would apply in any event as also the 
principle recognised by the decisions of the Court 
in relation to what is known as substituted 
security doctrine recognised by the Judicial Com¬ 
mittee in 'Byjnath Lall v. Ramoodeen Chowdry, I 
Ind App. 106 and ’Koru Issaku v. Seetharamaraju* 

I L R (1948) Mad 454. It is also argued that the 
principle of the Trusts Act recognised in Ss. 88 
and 90 would also apply. 

(5) S. 73 of the Transfer of Property Act cannot 
in terms apply, it must be remembered that this 
acquisition by the Municipality and the accrual 
of title to the Municipality was as admitted by 
the respondents, in 1927 at the latest. Even in 
1913 the properties would seem to have been ac¬ 
quired and the arrangement between the Munici¬ 
pality and the various owners had become finalised 

b n AU P r °P er ties that were to be 

allotted to the respective owners had been settled 
and referred to In a schedule even before 1922. 

It was according to this scheme that plot No. 19 
was finally allotted to the first defendant The 
agreement to give a charge was only in 1923 and 
the decree of the Sub-Court, Mathurai, was in 
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1927. Notwithstanding this substitution the de¬ 
cree purported to create a charge over the entirety 
of the town survey numbers 2512/1 and 2512/2 
and made no reference at all to plot No. 19. The 
sale proclamation followed the description in the 
decree and the entirety of the two plots of 32 and 
73 cents were proclaimed for sale and purchased. 
Delivery also purports to be of the said extents. 
Tne sale certificate in particular mentions only 
the town survey numbers 2512/1 and 2512/2 of 32 
and 73 cents respectively and makes no reference 
at all to plot No. 19 which is in a different survey 
number altogether. Notwithstanding these things 
it is urged that plaintiffs are entitled to plot 
No. 19. S. 73 of the Transfer of Property Act not 
being applicable in terms the next contention was 
that the principle of substituted security should 
apply. What exactly is this principle? It has 
been recognised that where an undivided share 
belonging to a coparcener or to a co-owner in some 
or all items of joint property is sold and subse¬ 
quently a bona fide partition takes place between 
the coparceners or the co-owners the alienee would 
not be entitled to the properties actually sold 
where they are allotted to other persons than his 
own vendor but only to follow the properties 
allotted to the share of the vendor in part or in 
whole as the case may be. This principle would 
apply not merely to cases of sales but also to 
mortgages and charges. In the case of a mortgage 
the right to follow the substituted security and 
claim an interest in it will not be a mortgage in 
the strict sense but would only be a charge. A 
bona fide purchaser for value may not be affected 
by such a right in the mortgagee to claim a charge 
over substituted property. The present case is one 
where originally there was only a charge created 
or rather an agreement to give a charge on the 
part of the 1st defendant, the borrower. It was 
the Court that declared the charge and that en¬ 
forced it in execution proceedings. What the 
Court put up for sale was only the particular 
survey numbers 2512/1 and 2512/2 in their entirety. 
The decree-holder was apparently not aware of 
the acquisition by the Municipality and of the 
allotment of plot No. 19 to the 1st defendant in 
lieu of a portion of the two survey numbers over 
which a charge was agreed to be given and was 
given by Court. Whatever may be the cause actu¬ 
ally the properties brought up for sale had no re¬ 
lation to plot No. 19. The sale certificate also 
made no mention of plot No. 19. The right to 
have a charge over the substituted security is now 
sought to be extended into a right to the property 
itself when the property as such was not sold but 
the original mortgage properties were sold and 
purchased and taken delivery of. I am not aware 
of any authority for extending the principle to 
this extent. It may be that the decree-holder was 
entitled to have a modification of the decree by 
getting a charge over the remaining portions of 
2512/1 and 2512/2 and also over plot No. 19 and 
then bring them to sale. I cannot agree with the 
contention that a sale of items 2512/1 and 2512/2 
must be taken to amount to a sale of plot No. 19 
also in lieu of a portion of the said two items. 
This seems to be an unwarranted extension which 
is not justified by the authorities and, in my opinion, 
it is unsafe to extend the doctrine of substituted 
security to cover such cases. Considerable incon¬ 
venience will be caused in the investigation of title 
if that should be recognised. I am aware that 
there are decisions which go to the extent of 
holding that where notwithstanding a partition, 
an undivided share in some item or items pur¬ 
ports to be so& and purchased, delivery may how¬ 
ever be taken of the separated share in these items 
although the partition had taken place earlier 
than the proclamation of sale, or sale. But that 


is as far as one can conveniently or safely K0 
It would be dangerous to extend that to cJU 
where altogether different and distinct items are 
allotted ana a sale oi one cannot be treated as 
•ipso facto’ a saie of the other. Sale certificates 
are not to be ignored or construed so lightly i 
cannot therefore agree with the contention that 
the mere lact of purchase of the two town survey 
numbers would automatically amount to make 
the purchaser the owner of plot No. 19. 

(6) It was urged that in any event the first de¬ 
fendant must be deemed to be in the position of* 
a trustee or at any rate in a fiduciary capacity 
towards the plaintiffs and his acquisition oi piofc 
No. 19 was or must be deemed to be on behalf 
of the plaintiffs* lather. In this case the acquisi¬ 
tion was very much earlier. Why the parties 
made no reference to this during all the relevant 
periods from the inception of the loan down to its 
final realisation is rather strange and is really 
unexplained. Assuming that there is a fiduciary 
relationship, it cannot be held that it would justify 

a declaration of title to the property straightaway 
in favour of the plaintiffs* father or of the plain¬ 
tiffs. They had only a right to have a charge over 
those properties established either by the appli¬ 
cation of the doctrine of substituted security or 
tne principles underlying S. 73 of the Transfer of 
Property Act or Ss. 88 and 90 of the Trusts Act 
but I cannot go so far as to say that the title 
itself is transferred or compulsorily transferable at 
the instance of the plaintiffs by the 1st defendant 
to them. It may be that the 1st defendant is 
having an advantage which is undeserved or un¬ 
merited. But that cannot be a ground for declara¬ 
tion of plaintiffs’ title to the property in question 
as owners. What other rights they may have over 
this plot it is not necessary to canvass in this 
litigation. 

(7) Mr. Bhashyam for the appellants contended 
that probably they might have had a right to a 
charge over this property but at the same time 
he hastened to add that the plaintiffs had really 
realised the full amount due to them after ex¬ 
hausting the hypotheca by proceeding against 
other properties of the 1 st defendant and bringing 
them to sale. Those matters are not in evidence 
before me in the record. That may or may not 
be so. I am not now called upon to define the 
rights of parties except to the extent of finding 
out whether a right of ownership is established 
in plot No. 19. In my opinion, it is not so esta¬ 
blished. 

(8) Reliance was placed on the fact that the 
plaintiffs were in possession and in enjoyment of 
the plot and that the 1st defendant himself had 
given a letter Ex. P. 19 in 1940 to the effect that 
the plaintiffs’ father was in possession of this 
plot and that he the first defendant had no 
manner of right therein. The first defendant 
sought to deny the genuineness of this letter 
but the lower Court found it to be genuine and on 
the evidence read out to me I see no reason to dis¬ 
sent from that conclusion. This however is not 
the same thing as an operative document of sale 
and cannot by itself amount to a transfer of title. 
On the question of possession I agree with tne 
lower Court that possession was at any rate wim 
the plaintiffs’ father from 1942 possibly even from 
1940. The payment of tax by the first defendant 
for a number of years down to 1942 is in favour 
of the first defendant’s contention that he was 
in possession even after the so called delivery pro¬ 
ceedings of 1934. Plaintiffs’ case was that even in 
1934 plot No. 19 was taken delivery of. This in 
my opinion is not established. The utmost that 
can be said is they must have got possession by 
about 1940. At any rate after 1942 the 1st 

dant would seem to have acquiesced in plaintiffs' 
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possession. On the strength of this possession 
alone no decree could be given. I answer point 

1 accordingly. J t u 

(9) Point 2. The 2nd defendant claimed to be 
a bona tide purchaser for value, the lower Court 
lias found against him. A perusal of his evidence 
Is sufficient to show that the conclusion cannot 
be otherwise. I do not believe that he paid con¬ 
sideration or that he is a bona fide purchaser. If 
plaintiffs were otherwise entitled to plot No. 19 

^ the 2 nd defendant cannot succeed on the ground 
of his being a bona fide purchaser for value. 

( 10 ) In the result in view of my finding that the 
plaintiffs have no title to plot No. 19 the suit for 
a declaration of title and possession fails. The 
appeal is therefore allowed with costs here. The 
decree of the lower Court is set aside. There will 
be no order as to costs of the trial Court as the 
conduct of the 1 st and 2 nd defendants is far from 
being bona fide. 

C.R.K./V.B.B. Appeal allowed. 
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BALAKRISHNA AYYAR. J. 

Parvafhathammal, Appellant v. Sivasankara 
Bhattar and others, Respondents . 

Second Appeal No. 2106 of 1947 D/- 11-1-1951. 

T . P. Act (M2), S. 3 — Notice — Mortgage with 
possession—Agreement to sell property to mortgagee 
Subsequent sale to stranger — Omission of pur¬ 
chaser to inquire if mortgagee had any other 
right — Imputation of notice. 

When a person other than the vendor is in 
actual possession of the property it behoves a pro¬ 
spective purchaser to ascertain what all rights the 
person in actual possession really has in respect 
of the property. And if he omits to do so and if 
equities exist in favour of the person in posses¬ 
sion the prospective purchaser would be bound 
by them. {Para 5) 

Hence, where a mortgagor agrees to sell the 
property to the plaintiff, a mortgagee in posses¬ 
sion, but subsequently sells it to a third person and 
the mortgagee brings a suit for specific perfor¬ 
mance of agreement to sell, the purchaser cannot 
contend that the possession of the plaintiff would 
put him on notice only of his rights as a mort¬ 
gagee and of no more. Omission by the purchaser 
in such a case to make inquiries of the mortgagee 
whether he has any rights other than as a usu¬ 
fructuary mortgagee amounts to wilful abstention 
or gross negligence and is therefore bound by the 
existing equities in favour of the plaintiff and 
cannot obtain the benefit of the principle of the 
proviso to S. 27 A , Specific Relief Act: A I R (8) 
1921 Bom 459, Foil. {Para 5) 

Anno: T. P. Act S. 3, N. 28, 29, 39, 40. 

S. Ramchandra Iyer t for Appellant; T. M. Ramo 
swami Iyer; for Respondents. 
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JUDGMENT: The third defendant, a woman 
Is the appellant The property in suit at one 


time belonged to the first defendant. On 14th 
October 1926 he executed a usufructuary mort¬ 
gage over it in favour of the plaintiff for a sum 
oi Rs. 1,250. Some sixteen years later, that 
to say on 29th September 1942, the first defendant 
purported to sell the property to his daughter, the 
second defendant, lor a sum oi Rs. 1,500. On 
29th September 1943, defendants 1 and 2 entered 
into an oral agreement to sell the property to 
the piamtiff for a sum of Rs. 2,050, out of which 
Rs. 1,250 was to be adjusted towards the usu¬ 
fructuary mortgage which the plaintiff held. There 
were certain execution proceedings in connection 
with this property which are not of present in¬ 
terest. On 3rd May 1945, the first defendant sold 
the property to the thn*d defendant for a sum of 
Rs. 2,000. The very next day the plaintiffs ad¬ 
vocate sent a telegram to the third defendant in¬ 
forming her that she had made her purchase with 
notice oi the contract of sale in favour of the 
plaintiff and intimating that a suit would be filed. 
Four .days later, the plaintiff brought the suit out 
of which the present second appeal arises for 
specific performance of the agreement of sale. 

(2) Both the Courts below have found that the 
oral agreement set up by the plaintiff is true. On. 
the question whether the appellant had notice of 
the agreement in favour of the plaintiff the trial 
Court recorded a finding in the affirmative. The 
lower appellate Court did not record a clear find¬ 
ing on that point but concluded that the appel¬ 
lant must be deemed to have had notice and in 
this view dismissed the third defendant’s appeal. 
She has now come to this Court. 

(3) Mr. Ramachandra Aiyar, the learned Advo¬ 
cate for the appellant based his principle argu¬ 
ment on S. 3 of the Transfer of Property Act: 

” ‘a person is said to have notice' ol a fact when 
he actually knows that fact, or when, but for 
wilful abstention from an inquiry or search 
which he ought to have made, or‘gross negli¬ 
gence, he would have known it.” 

Three explanations follow, the second of which 
reads thus: 

"Any person acquiring any immoveable property 
or any share or interest in any such property shall 
be deemed to have notice of the title.if any, of 
any person who is for the time being in actual 
possession thereof.” 

Now, argued Mr. Ramachandra Aiyar the circum¬ 
stance that the plaintiff was a usufructuary mort¬ 
gagee of the property and as such in possession of 
it would put the appellant on notice only of his 
rights as a mortgagee and of no more and in con¬ 
sequence it will not be right to impute to her 
notice of any other rights which the plaintiff may 
have in the property, rights arising from a source 
other than as a usufructuary mortgage. He sought 
support for this argument in certain observations 
appearing in ’Babasah v. Hajee Mahomed Akbar 
Sahib’, 45 Mad L Jour 157 at p. 158 regarding, 
cases where the property is in the possession of 
tenants or lessees. 

“He is by their occupation not affected with 
notice of more than the terms on which they 
hold including any agreement collateral to their 
leases, but he is not bound to enquire, nor are 
they bound to answer, to whom they pay rent, 
so that the purchaser is not in such a case 
affected with notice of the tenant’s lessor's title 
or rights . The principle has been em¬ 

bodied in India in S. 27 of the Specific Relief 
Act and S. 3 of the Transfer of Property Act.” 

(4) The appellant admitted that she did not 
make any enquiry of the usufructuary mortgagee 
in order to ascertain from him whether he had 
any rights in the property other than as a usu¬ 
fructuary mortgage. The real question in this 
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.ase, therefore, is whether her omission to do 
o can be said to amount to wilful abstention 
from an enquiry which she ought to have made 
)r whether it amounts to gross negligence. The 
argument of Mr. Ramachandra Aiyar on this 
matter was that once it was known that the pro¬ 
perty was in the possession of a usufructuary 
mortgagee, there was nothing further that a pros¬ 
pective purchaser of the property need have en¬ 
quired about. The property was in the possession 
ol the plaintiff. The appellant was bound to as¬ 
certain why he was In possession. To that en¬ 
quiry the answer would turn out to be that he 
was a usufructuary mortgagee. That would 
dispose of the question of possession. It would 
hardly occur to anybody to pursue the matter any 
further and the omission cannot therefore be said 
to amount to wilful abstention or gross negligence; 
it would hardly occur to anyone to suppose that 
:he mortgagee had any other rights or interests 
in this property. 

15) I do not consider that a prospective pur¬ 
chaser can be held to have made the sort of 
enquiry he should if he does not pursue the 
jmatter further. When a person other than the 
vendor is in actual possession of the property it 
behoves a prospective purchaser to ascertain what 
all rights the person in actual possession really 
has in respect of the property. And if he omits to 

! do so and if equities exist in favour of the person 
In possession the prospective purchaser would lie 
bound by them. In Parthasarat'ni Aiyar v. Sub- 
baraya Gramany’, 45 Mad L Jour 175 at p. 178 
after extracting the relevant passage in S. 3 of 
the Transfer of Property Act, which I have quoted, 
the learned Chief Justice ooserved: 

“In England as here it has been held that con¬ 
structive notice of all the rights of a person in 
possession of property sold or mortgaged is to 
be imputed to purchasers or mortgagees who 
made no enquiry of the person in occupation.” 
The English law on the subject is stated in ’Hunt 
v. Luck’, (1901) 1-Ch. 45 where Farwell, J., quotes 
from the earlier decision in ‘Barnhart v. Green- 
shields’, (1854) 9 Moo P C 18 at p. 32: 


sion. Tne trial Court and the lower appellate 
Court aismised the suit on the ground that the 
second defendant had no notice actual or con¬ 
structive of the contract of sale between the first 
defendant and the plaintiff although the second 
defendant might be axed with notice of the plain¬ 
tiff’s possession as mortgagee. On second appeal 
a Bench of the Bombay High Court set aside the 
decision of the Courts below and ordered specific 
performance. The learned Judges followed the 
earlier decision in ‘Sharfuddin v. Govind’, 27 Bom 
452 and the English decision in ’Daniels v. Davi¬ 
son’. (1809) 16 Ves (Jun) 249 at 254; 17 Ves (Jun) 
433 in which the Lord Chancellor held that; 

“Where there is a tenant in possession under a 
lease, or an agreement, a person, purchasing part 
of the estate, must be bound to inquire on, what 
terms, that person is in possession, that this 
tenant being in possession under a lease, with 
an agreement in his pocket to become the pur¬ 
chaser, those circumstances altogether give him 
an equity, repelling the claim of a subsequent 
purchaser, who made no inquiry as to the nature 
of his possession.” 

Mr. Ramchandra • Aiyar argued that the decision in 
*Faki Ibramim v. Faki Gulam’, 45 Bom 910 cannot 
be now regarded as current law in view of the 
amendment made in the Transfer of Property Act 
after that judgment was rendered. I do not how¬ 
ever consider that the amendment made in the 
Transfer of Property Act affects the correctness 
of that decision in any manner. The omission of 
the appellant in the present case to make enquiries 
of the plaintiff or about his right must be treated 
as wilful abstinence or gross negligence, which 
means, that the appellant is bound by the existing 
equity in favour of the plaintiff and cannot ob¬ 
tain the benefit of the proviso to S. 27 A of the 
Specific Relief Act. The appeal is dismissed with 
costs. No leave. 

C.R.K./G.M.J. AppM dismissed . 
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“With respect to the effect of possession merely, 
we take the law to be, that if there be a tenant 
in possession of land, a purchaser is bound by 
all the equities which the tenant could enforce 
against Uie vendor, and that the equity of the 
tenant extends not only to interests connected 
with his tenancy, as in ‘Taylor v. Stibbert’, 
(1794) 2 Ves Jr 437: 2 RR 278. but also to in¬ 
terest under collateral agreements, as in 
•Daniels v. Davison’, (1809-11) 16 Ves 249:-17 
Ves 433: 10 R R 171, ‘Allen v. Anthonh’, (1816) 
1 Mer 282; 15 RR 113, the principle being the 
same in both classes of cases; namely, that the 
possession of the tenant is notice that he has 
some interest in the land, and that a purchaser 
having notice of that fact, is bound, according 
to the ordinary rule, either to inquire what that 
interest is, or to give effect to it, whatever it may 
be.” 

The decision in ‘Faki Ibrahim v. Faki Gulam’, 45 
Bom 910 was given on facts scarcely distinguish¬ 
able from those in the present case. The plain¬ 
tiff there v/as in possession of the property as 
mortgagee from the first defendant. On 4th 
March 1917, the first defendant agreed to sell the 
property to the plaintiff. Subsequently he refused 
to do so and sold the property to the 2 nd defen¬ 
dant on 19th January 1918. The plaintiff then 
sued for specific performance of the agreement. 
The 2nd defendant relied upon the sale-deed in 
his favour though he admitted he knew that the 
plaintiff was in possession and that he made no 
enquiries as to the nature of the plaintiff’s posses¬ 


Doggrapu Venkatasubbiah and another ; Appel- 
ants v. Chenchupalli Pcenah and others, Respon- 
ients. 

Second Appeals Nos. 2241 and 2325 of 1947, D/- 
18-4-1951. 

Madras Co-operative Societies Act (6 (VI) of 
f 932), Ss. 47 and 48 — Sale in execution of award 
-Jurisdiction of Civil Court to set aside — Civil 
P. C. (1908), S. 9. 

A civil Court has no jurisdiction to entertain a 
;uit for declaration that certain sales in execu - 
ion of an award by the Co-operative Society arc 

nvalid either on the ground of illegalities or irre¬ 
gularities in the conduct of sale, irrespective of 
he fact whether the liability sought to be enforced 
s created under the Act or arises under a con¬ 
tract: A I R (32) 1945 Mad 370, Foil (Paras 2, 3) 

The Co-operative Societies Act itself provides 
for the higher authorities of the department set¬ 
ting aside the sales on any ground and there is 
2 Iso the power of revision to the local Government 
for which even a long period of about a year nos 
)een provided for. The powers of Mer/erence 
not seem to be confined to cases where there h™ 
jeen a fraud or irregularity only. They are totae 
mougli to include cases where the sale is vitiau sa 
oy what may.be called irregularity as distinguished 
from mere illegality . (Para 3) 

Ann: C. P. C., S. 9, N. 50. 

Government Pleader and Ch. Sun/anarayana 
Rao, for Appellants ; K. Umamaheshwaram, for 
Respondents. 
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Case referred to: 

06) ILR (1946) Mad 330: (AIR (32) 1945 

Mad 370) (Pr 2) 

JUDGMENT: These appeals arise out of a suit 
instituted by the plaintiff for a declaration that 
certain sales in execution of an award by a Co¬ 
operative Society are invalid. The award was 
passed in 1931. Some amounts were realised 
through the agency of the Collector in 1934 and 
an execution application was filed in 1936. There 
were sales of certain properties which on objec¬ 
tion was set aside. There was a direction for re¬ 
sale of the items already brought to sale and also 
two other items being mortgaged properties which 
were originally not brought to sale. These items 
were again put up for sale in 1934. The sales were 
confirmed by the Department and the objections 
filed by the judgment-debtor were disallowed. He 
took the matter to the higher officials. That was 
also dismissed. Finally he brought the present 
suit. The lower appellate Court has now found 
that there were certain irregularities in the con¬ 
duct of the sale and there has been an injury 
caused to the plaintiff because the price realised 
was inadequate. The lower appellate Court de¬ 
creed the suit holding that 'the civil Courts had 
jurisdiction to decide the matter. The second 
appeals are now filed questioning the correctness 
of the decision of the lower appellate Court which 
had reversed the decree of the trial Court. 

(2) The point argued in second appeal is that 
the civil Court has no jurisdiction. Reliance was 
placed on a Bench decision in ‘Ramayya v. Chit- 
toor District Co-operative Deputy Registrar’, ILR 
(1946) Mad 330. The lower appellate Court tried 
to distinguish the decision but in my opinion, the 
attempted distinction is not tenable. The lower 
appellate Court thought that this decision should 
be confined to cases where liability sought to be 
enforced was created under the Act or by 
virtue of some section of the Act. It cannot 
govern the case like the present one, where the 
liability arose under the contract. I do not think 
that this distinction is supportable. It would 
follow that the civil Courts have no jurisdiction. 

(3) Mr. Umamaheswaram, however, contended 
that that decision of the Bench should in any 
event be confined to cases only where the sales 
were attacked on grounds of fraud or irregularities 
In the conduct of the sale. But where as in the 
present case, the sales are attacked on the ground 
of illegality the civil Courts can go into the 
matter. Having regard to the reasoning of the 

■ Bench I am not satisfied that this distinction 
could be made. The Co-operative Societies Act 
itself provides for the higher authorities of the 
department setting aside the sales “on any ground'* 
and there is also the power of revision to the 
local .Government for which even a long period 
of about a year has been provided for. The powers 
of interference do not seem to be confined to 
cases where there has been a fraud or irregularity 
only. They are wide enough to include cases 
where the sale is vitiated by what may be called 
irregularity as distinguished from mere illegality. 

k I cannot, therefore, say that the distinction, which 
was sought to be drawn by Mr. Umamaheswaram, 
necessarily follows. ' 

(4) Moreover, in this case, it is not clear that 
there has been any illegality as distinguished from 
mere irregularity. No doubt, it was argued that 
the execution petition was itself barred by limita¬ 
tion and some demand notices were not served 
upon the parties. I have not been satisfied, how¬ 
ever, that the so-called illegalities have been made 
out. On many points relevant documents are not 

me * There seems to be no clear finding 
either on any of the points now characterised as 


illegalities. It is however unnecessary to go into 
this matter further as I am satisfied that the Divi¬ 
sion Bench decision is applicable to the case, in 
any event. 

(5) The result is that these appeals should be 
allowed and the suits dismissed with costs through¬ 
out. ’ No leave. 

C.R.K./K.S. ■ Appeals alloiccd. 
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PANCHAPAKESA AYYAR, J. 

In rc Arulanandu and others, Accused-Appellants 

Criminal Appeal No. 660 of 1950/ D-23-&-1951. 

(a) Criminal P. C. ( 1898 ), S. 342 — Examination 
oj accused in Sessions trial — Several accused — 
Nature of examination. 

The provisions of S. 342, Criminal P. C. arc man¬ 
datory and the mere fact that the case is one of 
rioting involving a large number of accused will 
not aosolvc the Sessions Judge to whom the ac¬ 
cused are committed for trial, from his duty to 
comply strictly with the provisions of S. 342. 
Merely putting a general question after reading 
over the accused's statement before the commit¬ 
ting Magistrate (even if there was complete and 
full questioning before the Committing Court.), 
and his admitting it to be correct, whether he 
wished to add anything to it is not sufficient. It 
is obligatory on him to put every piece of evidence 
relied upon by him against every one of the 
accused to that particular accused in order to en¬ 
able him to explain auay those pieces of evidence, 
if he liked. 1951-2 Mad L Jour 423, Rel. on. 

(Para 5) 

Anno: Cr. P. C. S. 342, N. 20, 28. 

(b) Penal Code (1860), Ss. 146, 147 — Mammoth 
rioting involving large number of persons — Evi¬ 
dence and proof — Principles to be borne in mind 
by Court. 


In a case of rioting involving a large number of 
accused the Court should bear in mind the follow¬ 
ing five fundamental principles. 


(i) Notwithstanding the large number of the 
rioters or of the persons put up in Court for riot¬ 
ing, and the consequent difficulty for the prose¬ 
cution to name the specific acts attributed to such 
of the accused, the Court must see to it that all 
Vie ingredients required for unlawful assembly 
and rioting are strictly proved by the prosecution 
before convicting that particular accused. (Para 6) 


(ii) Spectators, wayfarers, etc., attracted to the 
scene of the rioting by curiosity, as generally hap¬ 
pens in the country-side when a riot or affray is 
going on, should not be, by reason of their mere 
presence at the scene of rioting and with the 
rioters, held to be members of the unlawful assem¬ 
bly or rioters. But, of course, if they are proved 
to have marched with the rioters for a long dis¬ 
tance, when the rioters were shouting tell-tale 
slogans and pelting stones, it ivill be for them to 
prove their innocence under S. 106 of the Indian 
Evidence Act. (Para 7) 


(in) It will be very unsafe, in the case of such 
{urge mobs of rioters to rely on the evidence of a 
single witness' speaking to the presence of an 
accused in that mob for convicting him, especi¬ 
ally, when no overtact of violence or shouting of 
slogan, or organising the mob, or giving orders to 
2' inarching in procession with it, or other 
simi/ar thing is proved against him. In a big riot , 
by hundreds of persons, it is very easy even to mis* 
take one person for another, and implicate 
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honestly really innocent persons, and even to mis¬ 
take persons seen elsewhere as having been seen 
there. An ordinary rule oj caution and prudence 
will require that an accused identified only by one 
witness, and not proved to have done any overt 
act etc., as described above, should ue acquitted, 
by giving him the benefit of the doubt. <Para 8) 


(iv ) Where there are such acute tactions, one 
based on agarian disputes and troubles, another 
on political wrangling and rivalry, and a third 07i 
caste division or the division of the haves ana the 
have-nots, the greatest care must be exercised uc- 
fore believing the evidence of a particular witness 
belonging to one of these factions against an 
accused of the opposite views. This principle be¬ 
comes of special importance when there are no 
overt acts, etc., proved, and when there are only 
one or two witnesses speaking io the presence of 
the accused among the rioters, and they belong 
to the classes or factions opposed to the accused. 

(Para 9) 


( v) Mere ‘followers’ in rioting deserve a much 
more lenient sentence than leaders who mislead 
them into such violent acts, by emotional appeals, 
slogans and cries. (Para 10 ) 

(c) Penal Code, (1860), S. 147 — Mammoth riot¬ 
ing — Merely because some rioters have received 
gun shot wounds at the hands of police they can¬ 
not be presumed to have been more aggressive 
than others. (Para 14) 


Anno: Penal Code S. 147, N. 1. 

A. Ramachandran for Messrs. Row and Reddy, 
for Appellants; Public Prosecutor ; for the State . 


Case referred to: 

C50) C A No. 894 of 1950: (1951-2 Mad L Jour 
423) (Pr 5) 

JUDGMENT: This is an appeal by 76 accused 
(alleged to be the ‘residuum ol 1,000 rioters) in 
8. C. Nos. 41 and 42 of 1950 on the hie of the 
Court of Session, West Tanjore division. In these 
two cases, popularly known as the Nanalur Rioting 
Case, there were in ail 122 accused belore the 
Court of Sessions. The charges against them 
were as follows: 


“1. That you, accused 1 to 122, on or about the 
14th day of April, 1948, at ‘Singamangalam and 
‘Vadakku Nanalur’, were members of an unlaw- 

r. . \ ^ W 1 a* a m k IAn r\( fho'rnmmriil 


ful assembly, and in prosecution of the v common 
object ol such assembly, viz., preventing the arrest 
of persons and rescuing of arrested persons con¬ 
cerned in the rioting at ‘Thuvarankollai Oaai,' 
‘Singamangalam.* on 12th April 1948; and as¬ 
saulting and murdering the Police party stationed 
at ‘Vaddakku Nanalur* and wresting by force the 
rifles of the Police, committed the offence of not¬ 
ing. that you accused 44, 47 and 49 were armed 
with deadly weapons and thereby committed an 
ofience punishable under S. 148 of the Indian 
Penal Code, and the rest of you under S. 147, 

1. P. C., and within my cognizance. 

2. That you, accused 1 to 122, at or about the same 
time and place, and in the course of the same 
transaction, did an act, to wit, armed yourselves 
with sticks, 'aruvals* and other deadly weapons, 
and attacked the Police party with stones, caus¬ 
ing injuries to the Policemen with such intention 
and under such circumstances that if by that act, 
you had caused the death of the Policemen you 
would have been guilty of murder, and thereby 
committed an ofience punishable under S. 307 
of the Indian Penal Code, and within my cogniz¬ 
ance. 

3. That you accused 1 to 122, at or about the 
same time and place, attempted to commit 
flacolty. an offence punishable under Section 395 


of the Indian Penal Code, and within my cogni¬ 
zance. 

And I hereby direct you to be tried before me 
on the said charges. 

Dated, this the 31st Day of July, 1950. 


(Sd) K. SRINIVASAN, 
Sessions Judge." 

The learned Sessions Judge convicted 73 of the 
appellants under Section 147, I.P.C., and 3 of the 
appellants, namely accused 44, 47 and 49, who had ^ 
been armed with deadly weapons during the course * 
ol the riot, under Section 146, I.P.C., and acquitted 
tiie rest. In view of tiie fact that all these accused 
had oeen in remand for more than two years 
during the pendency of this long-drawn-out trial, 
he sentenced accused 44, 47 and 49 to undergo 
rigorous imprisonment for one year each and the 
otner 73 accused to undergo rigorous imprison¬ 
ment for 9 months each. He directed ail the 
sentences to run along with any other sentences 
which they might be undergoing. 

12 ) I have perused the records and heard the 
learned counsel for the appellants, Mr. Rama¬ 
chandran, and the learned Public Prosecutor 
‘contra.’ The facts were brifly these. In that 
locality there were three kinds of troubles and 
factions slowly growing, as is only natural in these 
post-war days of lunous ferment. 

(3) One was between the ’landlords' or ‘Mirasl- 
dars’ (many of the P.W.S’ are ’Mirasidars') and 
landless labourers' to which class most of the 
accused belong. The second faction was between. 
•Congressmen’ like P.Ws' 13, 29, etc.,and ‘Commu¬ 
nists’ to which class most of the accused are said 
to belong. Some of the accused, like Accused 37, 
were “rival congressmen” or “ex-Congressinen." 
The third faction was between ‘cast Hindus’ to 
which class many of the P.Ws belong, and 'Hari- 
jans and Pallas’ to which class many of the ac¬ 
cused belong. The three-fold faction came to a 
head in April, 1943. On 12-4-1948, some Congress 
leaders going round on their propaganda work 
were waylaid and attacked by a huge hostile mob 
near the outskirts of North Nanalur village. The 
car by which they were travelling was stopped and 
smashed and overturned, and it lay by the side 
of the road at a piace call ‘Thuvarankollai Oaai. 
a couple of furlongs to the north of the village. 
In connection with the investigation into this case 
of rioting., a police party proceeded to Nanalur. 
Two constables, P.Ws 1 and 2, had been stationed 
near the overturned car for the purpose of waten- 
ing it. On the 14th of April the date cf the 
present occurrence, the Deputy Superintendent o 
Police took a photographer, P.W. 21, and directed 
him to take photographs of the damaged car. 
Leaving PAV.s. 21. 26. 7 and 8 at the spot tne 
Deputy Superintendent proceeded to North 
lur. From there he took a party of reserve police 
and went to ‘Sendamaraikkan* in order tojappre¬ 
hend the persons who had taken part in the no 
ing on the 12th. At North Nanalur a small police 
force consisting of a Sub-Inspector, Ramiah r * 
a Head Constable, P.W. 12, and four constables 
were left. The police arrested two pel 
yanasundaram and Subramaniam, and Kept 
in their custody at North Nanalur By about b 
P.M. on 14-4-1948, P.W. 21 finished taking 
photographs of the wrecked Congress car. i 
the damaged car was taken out of its rut anu 
placed on its wheels in order to take it on 
road. A driver who had gone in another car , 
take the photographer there was examining an 
setting right the mechanism of the wrecked con 
gress car with a view to take that car to North 
Nanalur. By this time a hostile moo' aboUji 
or 700 strong went there shouting slogans hk . 
"Long live the Revolution" "Victory to the Rea 
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Flag” "Down with the Congress” "Cut the Police¬ 
men!" "Beat the policemen !” “Snatch their 
muskets" etc.", and pelting stones freely, and 
rather aimlessly, more with an intent to intimi¬ 
date the police to release the arrested people, and 
not to arrest more people, than with a specific 
intent to hurt any specific ponce oilicer or Con¬ 
gressman or ‘Mirasidar.’ P.Ws 1 and 2 warned the 
crowd not to raise such slogans, and not to pelt 
stones. As the crowd did not stop shouting slo¬ 
gans or pelting stones, P.Ws 1 and 2 fired a round 
each. But this did not stop the crowd which 
kept rushing forward. So the two constables, 
P.Ws. 1 and 2, retreated backwards. The onrush- 
ing crowd caught hold of the two cars, the pre¬ 
viously wrecked Congress car and the photogra¬ 
pher's relief car, and damaged both of them, and 
then gave chase to P.Ws. 1 and 2. A portion of 
the mob tried to prevent P.Ws. 1 and 2 from reach- 
ing North Nanalur. P.Ws 1 and 2 fired some more 
shots, with a desire to create terror in their pur¬ 
suers, and finally succeeded in fleeing to North 
Nanalur, the crowd chasing them close. At North 
Nanalur, P.Ws 1 and 2 told the police stationed 
there about the incidents. The police party then 
stationed itself underneath a stout tamarind tree. 
When the crowd rushed to that tree, the Sub- 
Inspector warned the crowd several times not to 
shout slogans or throw stones. Stones continued 
to be pelted by members of the crowd, but most 
of them fell harmlessly on the tamarind tree in¬ 
stead of on the police. The mob was by then one 
thousand strong; and some of the members were 
armed with sickles, axes and sticks. Some had 
also baskets filled with stones. One Natesan, who 
was armed with a sickle and a stick, was at the 
head of the mob, and he incited the members of 
the mob to attack the police and beat them 
soundly. The shouting of slogans went on; so too 
the pelting of stones. As the situation became 
dangerous, the police opened fire. Natesan had 
his head blown oil by a rifle shot in that police 
firing. He died on the spot. Accused 58 and 59 
also received serious rifle shot injuries. But they 
were removed by the other members of the mob 
and were arrested only later on when they pre¬ 
sented themselves before P.W. 33, the doctor of 
the Thirutharaipundi hospital, for treatment. 
After the firing, the crowd retreated a little but 
later on reformed itself and surrounded the vil¬ 
lage, threatening to set fire to the houses and 
destroy the police party. But some resourceful 
Individual, not named, managed to go on a cycle 
to Sendamaraikkan.' He informed the reserve 
police there about this attack by the mob. Im¬ 
mediately, the Deputy Superintendent of Police, 
accompanied by the reserve force rushed to North 
Nanalur. The mob was thus caught between the 
Police party at the tamarind tree and the reserve 
party under the Deputy Superintendent of Police 
ft began to disperse. The reserve police made a 
lathi charge and arrested accused 32, 42 to 51 
118 and two others on the spot. Accused 44, 47 
and 49, all of them Harijans,, were armed with 
sickles and axe when they were found among the 
rioters and arrested. Two constables received 
trifling injuries due to stone hits during this riot. 
In all 274 persons were put up before the Special 
1st Class Magistrate, Tiruchirapalli, In P.R.C 

Vo nd * 4 °/ l 949 on his flle - He committed 
only 122 out of them to Sessions. 

«oi 4) learned Sessions Judge acquitted all the 

co\i “SK** before him on ^ char B* under 
Section 307, I.P.C., holding that there was absolu- 

™ [y .™ evidence to show that the rioters ever ln- 
4zimrder ’ a °y constables, or to attempt 
w murder any constables, and that the prosecution 
evidence had only proved that the common object 
oC the unlawful assembly was only to assault and' 


beat the police or to use such small force against 
them. The charge under Section 395 has been 
spiit up and laid aside for future action, if neces¬ 
sary, under Section 240 Criminal Procedure Code 
and Rule 156 of the Criminal Rules of Practice. 

(5) Mr. Ramachandran, for the appellants, con¬ 
tended that the learned Sessions Judge was wrong 
in convicting the appellants under Sections 147 
and 148, I.P.C., without sufficient and individual 
proof against each of them that he had been a 
member of the unlawful assembly with the com¬ 
mon object of beatmg or causing hurt to the police 
when it committed this rioting. He urged, quite 
correctly, that there is no such thing like "con¬ 
structive liaoiiity” for the offence of being a mem¬ 
ber of an unlawful assembly, or liability for con¬ 
viction under Section 147 by being merely proved 
to have been found with known or proved rioters, 
and that the requirements of the law under 
Sections 141, 146 and 143, I.P.C., must be strictly 
proved beiore any of the appellants can be con¬ 
victed for rioting or other oflence covered by these 
sections. He aiso urged that the convictions of 
all the appellants were 'vitiated', as the learned 
Sessions Judge acted 'illegally' in not putting all 
necessary questions under Section 342, Criminal 
Procedure Code, to each accused regarding the 
lacts appearing against him in the evidence, in order 
to enable him to explain away those facts, as he 
was bound to do, and that the mere fact that 
there was a complete and full questioning in the 
committal Court would not cure the illegality. He 
rened on a recent ruling of Govinda Menon and 
Ramaswami, JJ., ‘In re Soloman', C A No. 894 
of 1950 (Mad) to the effect that the mere fact 
that the accused is asked by the Sessions Judge 
whether he wishes to say anything more in addi¬ 
tion to what he has stated in the committing 
Court (even if there was a complete and full ques¬ 
tioning in that Court) is 'not sufficient', and that 
it is obligatory upon the Sessions Judge (the 
'Court' trying the case, to which the word 'shall’ 
in Section 342 applies) to 'comply strictly' with 
the provisions of S. 342 of the Criminal Procedure 
Code and to put every piece of evidence relied 
upon by him against every one of the accused to 
that particular accused and get his explanation, 
if he cares to offer it at the peril of the conviction 
and sentence being set aside, as-'vitiated', and 
re-trial ordered. His contention was that the 
learned Sessions Judge did not comply with the 
provisions of Section 342 of the Criminal Proce¬ 
dure Code in this case and merely put a general 
question, after reading over the accused’s state¬ 
ment before the committing magistrate and his 
admitting it to be correct, whether he wished to 
add anything to it, without putting to him all the 
evidence he relied on against him, like the persons 
identifying him among the rioters, the acts attri¬ 
buted to him etc., in order to enable him to ex¬ 
plain away those pieces of evidence, if he liked. 
This contention is correct in law. The terrible 
number of (he accused before the Sessions Judge 
was no excuse for him to depart from the provi¬ 
sions of Section 342 Criminal Procedure Code. But 
happily, no re-trial was asked for finally in this 
elephantine case, for reasons stated later 

(6) Before proceeding further, in general In¬ 
terests. and after hearing the learned counsel for 

he appellants and the learned Public Prosecutor, 

1 enunciate five fundamental principles which a 
Court will have to observe In such cases of mam¬ 
moth noting which are becoming more and more 
common in our own country nowadays. The first 
is that notwithstanding the large number of the 
rioters or of the persons put up In Court 
for rioting, and the consequent difficulty for 
the prosecution to name the specific acta 
attributed to each of the a£u*L 
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Court must see to it that all the ingredients re¬ 
quired for unlawful assembly and rioting are 
strictly proved oy the prosecution before convicting 
that particular accused. The fact that there were 
a thousand rioters, and i-2 accused before the 
Sessions Judge, wili no: take away from the prose¬ 
cution even an iota of the responsibility of proving 
them. It may be the misfortune of the prosecu¬ 
tion. But the misfortune of the prosecution 
should never be allowed to become the misfortune 
of tiie accused. Just as the culprits in undetected 
crimes escape punishment, these unproved persons 
also must be unhesitatingly acquitted. 

(7) Secondly, spectators, wayfarers, etc., attract¬ 
ed to tne scene oi the rio.mg by curiosity, as 
generally happens in the country-side when 
a riot or affray is going on, should no: be, by 
reason of their mere presence at the scene o: 
‘rioting and with the rioters, held to be members 
|oI the unlawful assembly or rioters. But, of course. 
! ii they are proved to have marched with the 
! rioters for a long distance, when the rioters were 
■shouting tell-tale slogans and pelting stones, it 
Jwill be for them to prove their innocence under 
Section 10S of the Indian Evidence Act. 

* (8) The third is that it will be very unsafe, in 
the case of such large mobs of rioters to rely on 
the evidence of *a single witness* speaking to the 
presence of an accused in that mob for convicting 
him, especially, when no overt act of violence, or 
shouting of slogans, or organising the mob. or 
giving orders to it. or marching in procession with 
it. or other similar thing is proved against him. 
In a big riot, like this, by hundreds oi persons, it 
is very easy even to mistake one person for an¬ 
other, and 'implicate honestly really innocent per¬ 
sons, and even to mistake persons seen elsewhere 
as Laving been seen there. An ordinary rule ©J 
'caution and prudence will require that an accused 
identified only by one witness, and not proved to 
ha-.e done any overt act, etc., as described above, 
should be acquitted, by giving him the benefit of 
the doubt. 

(9) Tne fourth principle to be observed in such 
cases is that where there are such acute factions, 
one based on agrarian disputes and troubles, an¬ 
other on political wrangling and rivalry, and a 
third on caste division, or the division of the 
haves and the have-nots, the greatest care must 
be exercised before believing the evi¬ 
dence of a particular witness belonging to one of 
these factions 3gainst an accused of the opposite 
views. This principle becomes of special impor¬ 
tance when there are no overt acts, etc., proved 
and when there are only one or two witnesses 
speaking to the presence of the accused among the 
rioters, and they belong to the classes or factions 
Opposed to the accused. 

(10) The fifth principle to be observed is that 
ere ‘followers* in rioting deserve a much more 
iient sentence than leaders like Natesan, who 

_siead them into such violent acts, by emotional 
.ppeals, slogans and cries. . . 

(11) Now. I shall apply the above five principles to 
this case. Overt acts have been proved in an 
aggravated form only against three persons, 
namely, accused 44. 47 and 49. who were found 
marching in the riotous procession with sickles 
and axe. when the rioters were uttering the violent 
slogans against the Congress, Police, etc., I have 
absolutely no doubt that the convictions of accused 
44, 47 and 43 under Section 148. I.P.C., were cor¬ 
rect. There was abundant evidence on record to 
prove it. Though the learned Sessions Judge did 
not put the question regarding the sickles and axe 
to them, under Section 342 Criminal Procedure 
Code, as he should have, they themselves stated 
In their replies to his general question, that they 
<hd not have these sickles or axe with them and 


that they were not even present at the rioting. So. 
the failure of the learned Sessions Judge to put 
the question pointedly to them did no: result in 
any prejudice to them, and did no: vitiate their 
convictions. But, their sentences deserve reduc¬ 
tion, as they did not use the deadly weapons 
against any one, and as they have been in remand 
for more than two years during the triaL I re¬ 
duce their sentences into rigorus imprisonment for 
site months each. These sentences will run along 
with any other sentences which they might be 
undergoing. 

(12) The learned Public Prosecutor admitted 

- •- - - 1 .1 A. _ 



93, 101, 102, 120 and 122, at the scene of the rioting, 
and that none oi those accused were also alleged, 
even by this single witness, to have done any 
violent act, or carried any weapon, or shouted any 
slogans, or organised the rioters, or marched in 
procession with the rioters for any distance when 
they were shouting their slogans or expressing 
their common intention to beat the police or pelt¬ 
ing stones. So, applying one of the five principles 
I have laid down above, all these accused are 
given the benefit of the doubt and acquitted of the 
ofience under Section 147, IP.C., and their convic¬ 
tions and sentences are set aside, and their bail 
bonds cancelled. 

(13) I now come to the remaining 48 accused. 
There are two or more witnesses who have spoken 
to the presence of each of them among the 
rioters that day, and I have absolutely no doubt 
that they were' among the rioters that day. No 
doubt they were not proved to have themselves 
done any overt act of violence or shouted any 
slogans etc., but they were proved to be marching 
with the rioters when they were shouting slogans 
and pelting stones. It was not the case of any 
of them that they had gone to the spot attracted 
by curiosity, like a school-master, or a doctor or 
a lawyer or a government servant or other citizen 
to see impelled only by curiosity what the matter 
was. It is obvious that the presence of such in¬ 
nocent men at the spot, not being secret, would 
be spoken to by a number of persons who saw tnem 
there, though it would not prove any criminal m- 
tention shared in the common with the noters. 
But, where a man’s case is that he went to in~ 
scene of rioting and stood there out °f ctmosuy 
alone, and not with any unlawful object, but ne is 
proved to have marched with the rioters, it is io- 
him to state and prove his innocence as it is a 
matter within his special knowledge under Sec¬ 
tion 105 of the Indian Evidence Act In my opt¬ 
ion. it is his duty, once the prosecution has pro.ea 
his marching along with the rioters, to show that 
though he was found marching with the nosers 
he was with that group not with any unlawM 
common object of committing rioting, but oru^ 
out of curiosity. As none of these teasedl did jo. 
I confirm their convictions under Section l . 
IP.C., as there is plenty of credible evidence 
show that they marched in V™"** Jit- 
rioters when they were shouting^ ^ Veil¬ 

ing stones, and it was up to them to prove 
innocence, the prosecution "P™®* £p c 

proved them to be guilty under Section l«. ■ L 
The failure of the learned Sessions Judge to que 
tion them in detail about the pieces of eviden ^ 
against them was, no doubt, irregular way In 
has not actually prejudiced them to any ^^ 
this case and the learned counse 1 does notwan f 
a re-trial as I am for reducing th: sentence g 
these accused to the periods already weapons 
considering the fact mat they 1 an d only 
and committed no overt act of • -jth the 

marched in procession for some distance wnn 
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other rioters, in these days of democratic activity 
and processions of ail kinds, and were misled by 
Natesan and others. I consider that the periods 
of imprisonment already undergone by them wou.d 
amply meet ‘the end of justice*, especially in view 
of their having been in remand during the trial 
lor more than two years. So. I reduce their sen¬ 
tences to the periods of imprisonment already 
undergone. Happny, this decision has also pre¬ 
vented the ugiy need for a re-trial of this mam- 
*moth case, as these accused do not want any re¬ 
trial now. 

(14) The learned Public Prosecutor wanted to 
distinguish the case of accused 58 and 59, who re- 
. ceived severe gun shot wounds, and wanted them 
to be treated more severely, like accused 44, 47 and 
49, and not like the other accused whose con¬ 
victions I have confirmed. I cannot agree. Merely 
realise they received gun-shot wounds, they can¬ 
not be presumed to have been more aggressive 
than the other 43 appellant rioters of this group. It 
}ften happens, in police firing of this kind, that it 
Ls the less clever and the less prominent people 
who stand and shuffle about and receive the 
mullets, while the more clever and more forward 
people scamper away and escape the bullets. So, 
■I do not consider that accused 58 and 59 deserve 
any higher sentence than the 43 appellant rioters 
of their group. 

C.R.K./K.S. Order accordingly. 
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SATYANARAYANA RAO AND 
RAGHAVA RAO. JJ. 

S. N. A. S. Annamalai Chettiar; Applicant v. 
The Commissioner ol Income-tax, Madras; Res¬ 
pondent. 

Case Referred No/ 64 of 1947, D/- 2-1-1951. 

(a) Income-tax Act, (1922), S. 25 (3) (Before its 
amendment in 1939) — Hindu joint family carry¬ 
ing on business — Business split up by partttton 
— Old business whether "discontinued." 


The toord "discontinued" in S. 25 (3) means a 
complete cessation of the business and does not 
include transfer of business. Mere change of 
ownership, therefore, without cessation of business 
aoes not amount to discontinuance of such busi¬ 
ness. The conception of "continuance" as exclud¬ 
ing and the conception of "discontinuance" as war¬ 
ranting, the operation of Sub-s. (3) are alike judtcia: 
and not physical. A IR (32) 1945 P C 137; A I R 
(30) 1943 Mad 504, Foil. (Paras 4, 8) 

Thus where a Hindu joint family consisting of 
the father and his son and carrying on money 
lending business under four different styles is splw 
up by a partition whereby the assets of the busi¬ 
ness are split up, the joint family business no 
longer continues its existence but terminates. The 
mere fact that the father continues the same 
books of account and the customers of the money 
lending business are to some extent identical urlh 
not make the business of the father a continua¬ 
tion of the old business when once what was a 
•ingle unit is split up into various component 
tarts. The parts separated are distinct and 

•evarate parts of a unified whole but the unity 
and the intearitv between the parts are no lonaer 
possible unless there was reunion or partnership 
This is not a case of mere transfer of owmersliip 
It is a case of disintegration of a unit Into its 
component parts so as to annihilate the unity o> 
the business. AIR (33) 1946 Nag 54; Dissent. 
AIR (21) 1934 Rang 13 (SB), AIR (24) 1937 
Mad 316 (SB); AIR (27) 1940 Rang 281 (SB) 
*nd (1935) 19 Tax Cas 121, Ref. (Para 5) 

Anno: I. T. Act, s. 25, N. 2. 

(6) Income-tax Act, (1922), Ss. 25, 26 - Scope 


Ss. 25 and 26 of the Act form part of a single 
scheme and their interaction should not be 
ignored. S. 26 is primarily concerned with the 
apportionment of the tax where relief under S. 25 
is not possible. A 1 R (32) 1945 P C 137, Rcl. on. 

(Para 6> 

Anno: I. T. Act, S. 25.N. 1; S. 26. N. 1. 

K. Rajah Aiyar and K. Srinivasan, for Appel¬ 
lant; C. S. Rama Rao Sahib, jor Respondent. 

Cases rejerred to: 

(Arranged in order of Courts, and In the Courts 
chronologically. List of loreign cases referred to 
comes alter the Indian Cases.) 
t'45) I L R (1945) Bom 936: (AIR (32) 1945 PC 
137) (Prs 4, 5, 6, 8, 

(’37) 1937-5 I T R 49: (AIR (24) 1937 Mad 316 
SB) (Pr 6) 

('44) 1944-12 I T R 226: (AIR (31) 1944 Mad 
398 (1)) (Pr 3 1 

(’44) I L R (1944) Mad 166: (AIR (30) 1943 
Mad 504) (Prs 4, 5> 

(’46) 1946-14 I T R 191: (AIR (33) 1916 Nag 
54) (Pr 0) 

(’34) 1934-2 I T R 85: (AIR (31) 1934 Rang 13 

SB) (Pr 6i 

(’40) 1940-8 I T R 531: (AIR (27) 1940 Rang 281 
SB) (6» 

(1935) 19 Tax Cas 121 (Pr 6> 

SATYANARAYANA RAO, J: The Income-tax 
Appellate Tribunal referred the following question 
of law for the opinion of this Court: 

"Whether on the facts and circumstances of the 
case the Tribunal was right in holding that the 
Hindu undivided family wa^ not entitled to the 
benefits of S. 25 (3) of the Indian Income-tax 
Act, after partition on 28-3-1939." 

(2) The applicant was a member of a Hindu un¬ 
divided lamny till the date of the partition cn 
28-3-1939. lhe family consisted of Chockalinga, 
the father and Annamalai the son, the assessee. 
Tile laniiiy was carrying on money-lending busi¬ 
ness at Penang under lour different vilasams or 
styles (1) S. N. A. S. (Penang), (2) A. N. (Penang), 
(3) S. N. A. S. A. (Penang) and (4) S. N. A. S. A. 
(Trust.) It had also a share in S. N. A. S. 
Bagan Datoh. In the partition of the family 
properties S. N. A. S. (Penang) and the family's 
share in Bagan Datoh was allotted to the father 
and the son took the remaining three assets or 
activities. i.e., S. N. A. S. A. (Penang), A. N. 
(Penang) and S. N. A. S. A. (Trust.) During the 
assessment year 1939-40. with which this reference, 
is concerned, the assessee claimed that the joint 
family was not liable to be taxed for tile period 
between 13-4-1938 and 28-3-1939, the date of the 
partition on the basis that it was entitled to the 
benefit of Section 25 (3), Income-tax Act. The 
accounting year (or the assessment year is from 
13-4-1938 to 13-1-1939. 

(3) The assessee claimed that the joint family 
business became "discontinued" by reason of the 
partition in March 1939 and that therefore Section 
25 (3) applied. It was originally held by the 
Appellate Assistant Commissioner that the busi¬ 
ness under different vilasams represented five 
distinct and separate businesses of the Hindu un¬ 
divided family which were divided between the 
two members the lather taking two businesses in 
their entirety and the son taking over the other 
three remaining businesses. It was therefore thought 
that there was no "discontinuance" within the 
meaning of Section 25 (3). That this was an error 
was pointed out by the Appellate Tribunal by its 
order dated 13-9-1943 and it was held that It was 
only one single business of money lending carried 
on by the family the assets of which were divided 
amongst the two coparceners and as che assess¬ 
ment proceeded on an entirely wrong basis, the 
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Appellate Tribunal remitted the matter to the 
Income-tax Officer lor making a fresh assessment 
with a direction that the claim of the assessee 
under Section 25 (3) should be examined afresh 
in the light of the finding of the Tribunal. The 
Income-tax Officer purporting to follow the de¬ 
cision of this Court in ‘Commissioner of Income- 
tax v. Annamalai Chettiar'. 1944-12 1 T R 226 held 
that there was no discontinuance within the 
meaning of Section 25 (3). On appeal, however, 
the Appellate Assistant Commissioner differed 
from this view on the ground that as a result of 
tlie partition the entire assets of the family be¬ 
longing to one single business were divided and 
were allotted to the father and the son separately 
and that it was difficult to hold that the joint 
family business continued after partition. The 
Appellate Tribunal reversed the decision of the 
Appellate Assistant Commissioner holding that 
there was no discontinuance of business as it was 
not established that the son continued to carry 
on the business with the assets allotted to him 
after partition though it was proved that the 
father was carrying on the business, the same oid 
business in the same old vilasam though with the 
assets a.lo:ted to him at the time of the partition. We 
have to decide in this reference as between the 
two views which is correct. 

C4) The partition between the father and tne 
son on 28-3-1939 was accented as genuine. Tne 
father, with the assets allotted to him. continued 
the business ot money lending. The assets allotted 
;o the son comprised mostly the properties ac¬ 
quired in the course of the money lending busi¬ 
ness which were acquired under different vnasams. 
The decision of the*question turns on the mter- 
pretation of the words “discontinued and dis¬ 
continuance” occurring in Section 2a.13) of tne Act. 
As the amending Act VII of 1939 which introdii^d 
Sub-section (4) to Section 25 came into ; or ce 
on 1st April 1939 the assessee would not be oiea 
to the benefit of that provision on the ground it at 
there was “succession” as the partition t00k P l f ^ 
prior to the date ol the coming into 
Amending Act. It has now been authoritatn lv 
settled bv the Privy Council in 'Commissioner of 
Income-tax,Bombay v. P. E Poison- I L R U945> 
Bom 938, which approves the decision of this 
Court in 'Meyyappa Chettiar v Commr of J - 
come-tax, Madras. ILR 11944) Mad 166, that uie 
word "discontinued- in the Sub-section means a 
complete cessation of the business and does not 
include transfer of business. Mere chI J Be h . 
ownership, therefore, without cepation of busi¬ 
ness does not amount to discontinuanceofsuch 
[business. In 'Meyyappa Chettiar v. Commr. of 
Income-tax, Madras, ILR (1944) Mad ltib. thC're 
was no splitting of the business in the partition 

which occurred In the family but , lne bu h sm Jf? 
which was a long standing one and which was 
carried on till the date of the partition was con¬ 
tinued after partition by the members of the 
family as partners. The continuity of the busi¬ 
ness was kept up by continuing it at the same 
Diace and perhaps in the same accounts. The 
case before the Privy Council. Commissioner of 
income-tax, Bombay, v. P. E. Poison'. ILR (1945) 
Bom 938, was one of assignment of the business 
carried on by an individual to a company^ The 
integrity and Identity of the business in both the 
cases was not altered or affected In any manner 
by the change of ownership and therefore there 
was no complete cessation of the business at _any 
point of time and no new business emerged by 
virtue of the alteration In the ownership of the 

bU ( S 5)' e The business, the discontinuance of which is 
in question under the Sub-section Is the business 
which was charged to income-tax under the Act 


of 1918 and which has been later discontinued. 
Which was the business that was assessed up to 
Che date of discontinuance under the income-tax 
Act? It was undoubtedly the joint family business 
which was a single business, as now finally decided 
by the Appellate Tribunal and which was carried 
on under the various vilasams and acquired assetf 
during the course of such business under different 
names. Can it be said that after partition such 
business did not terminate but continued by 
reason of the fact that the fattier, with the assets 
allotted to his share after the disruption of the 
family, carried on a similar business with such 
assets. It cannot be gainsaid that the integrity 
of the business was broken rnd its identity was 
lost. The process of partition Involves the res¬ 
triction of what was a joint right of a member ex¬ 
tending to the entirety of the properties to some 
of the assets of the family which were allotted 
at the partition. It is not quite correct to treat 
a partition as involving a change of ownership in 
the sense of a transfer of ownership from one to 
the other. The father, under the partition ac¬ 
quired an exclusive right to some of the assets 
as did the son to the other assets. The son, 
therefore, has no interest in the business of the 
father and ‘vice versa.’ In other words, the busi¬ 
ness of the father is a totally different business 
in the eye of the law though of a similar or same 
nature as the business which was previously car¬ 
ried on oy the joint family. In my view, the legal 
position of the assessee and his father after parti¬ 
tion in relation to the business was correctly stated 
by the Appellate A >sistant Commissioner who held 
Uiat, after splitting up of the assets of the busi¬ 
ness, the joint family business no longer continued 
its existence but terminated. The mere fact that 
the father continued me same books of account 
and the customers of the money lending business 
were to some extent identical would not make tne| 
business of the father a continuation of the old 
business when once what was a single unit was 
split up into various component parts. The par^ 
separated are distinct and separate parts of a uni¬ 
fied whole but the unity and the integrity between 
the parts are no lonegr possible unless there was 
a reunion or partnership. This is not a case o 
mere transfer of ownerhsip as in 'Commissioner o 
Income-tax, Bombay v. P. E. Poison’, ILR jV 9 "' 
Bom 938 or in ’Meyyappa Chettiar v Commr oi 
Income-tax, Madras’. ILR (1944) Mad 166 . It ^ 
a case of distintegration of a unit into its conip 
nent parts so as to annihilate the unity of 

(6) Several decisions have been cited on boUi 
sides, particularly decisions in which the word^ac¬ 
cession” had been interpreted. Sections 2o and 26 
of the Act form part of a single sche "} e T ^ m ^ 
observed by Lord Simonds in Commrof incom 
tax. Bombay v. P. E. Poison’. ILR (1945) Bom 938 
their inter action should not be ignored S-ction 26 
is primarily concerned with the apportionmeiat 
the tax where relief under Section 25 is not 
sile. But Section 26 (2) provides for th « n J 
succession and apportionment of tax tai cases 
falling under Section 25 (4). That section also 
was amended in 1939. In Commr. of Income tax 
Burma, v. N. N. Firm’. 1934-2 IT R 85 the Rang^a 
High Court had to consider and lh e * 

“succession” in Section 26 (2) of the Act befprt 
its amendment and the question was whether^afer 
a partition inthe family where one member was 
cut off w-h a one-fifth share in the ^ts of tM 
nusines and the other four carried m toxsine* 
with the remaining assets at the °W P« m1 ^ 
me manner in which it was carried on before 
Partition, it can be said that by carrying on the 
business after partition there was a sticce. Jion 
the business ol the Joint family within tno 
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matters the Court's jurisdiction is not excluded. 
Under S. 18 there is no prohibition agaiTist the fil¬ 
ing of a suit. This section comes within the cate¬ 
gory explained in 69 MLJ 695, and the suits filed 
by the plaintiffs cgamst the State of Madras alle¬ 
ging that sales-tax was illegally levied against 
them and excessive amounts were collected from 
them as sales-tax are maintainable. AIR (23) 
1936 Mad 269, Rcl on. Case Law referred. 

(Paras 2, 4) 

Anno: C. P. C., S. 9, N. 50, 53. 

Government Pleader; for Appellant; D. Surya- 
prakasa Rao, M. S. Ramachandra Rao, and M. 
Krishna Rao; for Respondent. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(’90) 17 Cal 590: (17 Ind App 40 PC) <Pr 2) 
(’40) ILR (1940) Mad 599: (AIR (27) 1940 P C 
105) (Pr 2) 

(*47) 1947-2 Mad L Jour 16: (A I R (34) 1947 PC 
78) (Pr 2) 

(’51) 64 Mad L W 366: (AIR (38) 1951 S C 115) 

(Pr 2) 

(’89) 12 Mad 105 (Pr 2) 

(15) 38 Mad 41: (AIR (3) 1916 Mad 1119) 

(Pr 2) 

C31) 54 Mad 928: (AIR (18) 1931 Mad 574) 


(Pr 2) 

(*35) 69 Mad L JOUR 695: (AIR (23) 1936 Mad 
269) (Prs 3, 4) 

("37) 45 Mad L W 394: (AIR (24) 1937 Mad 536) 

(Pr 2) 

(•41) ILR (1941) Mad 850: (A I R (28) 1941 Mad 
530 FB) . (Pr 2) 

(’46) ILR (1946) Mad 330: (AIR (32) 1945 Mad 
370) (Pr 2) 

(’50) ILR (1950) Mad 799: (AIR (38) 1951 Mad 
473) (Pr 2) 

(’49) 27 Pat 820 (Pr 2) 

(1859) 141 ER 486: (6 CB (NS) 335) (Pr 2) 


GOVINDA MENON, J: All these three appeals 
raise the same question of law. though the respon¬ 
dents are different. The suits were filed by the 
respondents plaintiffs against the State of Madras 
alleging that sales-tax was illegally levied against 
them and excessive amounts were collected from 
them as sales-tax. Various defences were raised 
in the trial Court of which one was that the civil 
Court has no jurisdiction to entertain the suits. 
The District Munsiff found in favour of the de¬ 
fendant and dismissed all the suits. On appeal, 
the learned Subordinate Judge came to a 
contrary conclusion and remanded the suits for 
disposal on merits. Hence these appeals. 

(2) The only question is whether the Madras 
General Sales-tax Act, 1939, with its subsequent 
amendments has ousted the jurisdiction of the 
ordinary civil Courts when a party is alleged to 
have been aggrieved by the administration of the 
Act. For this purpose it is necessary to refer to 
the relevant portions of the Act of which Sections 
11 and 12 are the most important. The earlier 
sections deal with the levy of sales-tax on various 
commodities and the method of levying the same. 
Section 11 lays down that an assessee objecting to 
an assessment made on him under the provisions 
of this Act, may, within thirty days from the daie 
on which he was served with notice of assessment, 
appeal to such authority as may be prescribed. 
The appeal shall be in the prescribed form and 
shall be verified in the prescribed manner. The 
appellate authority may, after giving the appel¬ 
lant an opportunity of being heard, pass such 
'©rders on appeal as such authority may think fit. 


(Govindi Menon J.) &. I. B. 

Sub-section (4) of Section 11 states that everv 
order passed in appeal, under this section by the 
appellate authority shall, subject to the powers ot 
revision conferred by the next section be nnal 
Section 12 contemplates that the Revenue Board 
may, in its discretion, call for and examine the 
record of any order passed, or proceeding recorded 
by any authority, olficer or any person under the 
provisions of the Act, for the purpose of satisfying 
itself as to the legality or propriety of such order 
or as to the regularity of such proceeding, and l 
may pass such order in reference thereto as it 
thinks fit. Both these sections therefore lay down 
that if a tax collecting authority levies sales-tax, 
any assessee aggrieved by such assessment is en¬ 
titled to file an appeal to an appellate authority 
whose decision will be final subject to a revision 
by the Board of Revenue. In deciding the revi¬ 
sion it is open to the Board to find out whether 
the order was legal or proper and whether the 
proceedings were regular. The powers conferred 
under Section 12 are more cr less in the nature 
of the power conferred upon the High Court in 
exercise of its revisional jurisdiction under Sections 
435 and 439 Criminal Procedure Code. That is, 
the powers are sufficiently wide as to entitle the 
Board to interfere in suitable cases. Sections 17 
and 18 are also relevant for the present contro- 
versy. Section 17 prohibits the filing of a suit, 
or prosecution, or other proceeding, against any 
olficer or servant of the State Government for any 
act done of purporting to be done, under 
the Act, without the previous sanction of the 
State Government. Sub-section (2) says that no 
officer or servant of the State Government shall 
be liable in respect of any such act in any civil 
or criminal proceeding if the act was done in good 
faith in the course of the execution of duties or 
the discharge of functions imposed by or under 
the Act. Section 18 reads as follows: 

“No suit shall be instituted against the Crown 
and no suit, prosecution or other proceeding 
shall be instituted against any officer or servant 
of the State Government in respect of any act 
done or purporting to be done under this Act, 
unless the suit, prosecution or other proceeding 
is instituted within six months from the date of 
the act complained of.” 

If Sections 11 and 12 of the Act are in the nature 
of a complete Code so that any relief which an 
aggrieved person may have can be obtained only 
by way of an appeal and a revision, then it Is 
urged that the civil Courts have no jurisdiction. 
For that purpose well-known cases were brought 
to our notice. The earliest of them is in ‘Rama- 
chandra v. Secretary of State’, 12 Mad 105 where¬ 
in the Court held that where, by an Act of the 
Legislature, powers are given to any person for 
a public purpose, from which an individual may 
receive injury, if the mode of redressing the injury 
is pointed out by the statute, the ordinary Juris¬ 
diction of civil Courts is ousted and in the case of 
injury the party cannot proceed by action. This 
decision has been later on considered and dis¬ 
cussed in many cases, the most important of them 
being Tswarananda Bharathi v. Commissioners, 
Hindu Religious Endowments Board’, 54 Mad 928. 
There the learned Judges, Curgenven and Cornish, 
JJ., referred to a large body of case law and held 
that so far as the Hindu Religious Endowments 
Board was concerned, a finding given by the Board 
that a particular building is a math or a temple 
can be agitated by means of an application before 
the Court and that a suit for a declaration under 
the ordinary law is not maintainable. They also 
referred to cases which held that the jurisdiction 
of the Court will not be ousted unless it is ex¬ 
pressly or impliedly excluded by the enactment 
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creating the special tribunal. In 'Secretary of 
State v. Mask k Co.\ ILR (1940) Mad 599 (PC), 
the Privy Council he.d that under the Sea Customs 
Act (VIII of 1678), and Land Customs Act (XIX 
of 1924), the jurisdiction of civil Courts is ousted 
and resort only be had to the remedies pro¬ 
vided by the particular statutes. Their Lordships 
discussed Sections 188 and 191 of the Sea Customs 
Act and the provisions of the Land Customs Act 
and held that the jurisdiction of the civil Courts 
*ihas been ousted by means of those statutes. 
Reference may also be made to ‘Bhivandiwalla k 
Co. v. Secretary of State', 45 Mad L W 394, Raleigh 
Investment Co. Ltd. v. Governor-General in Coun¬ 
cil', 1947-2 Mad L Jour 16, 'Ramaswami v. Board 
of Commissioners’, H R E., Madras’, ILR (1950) 
Mad 799, a recent decision of the Supreme Court 
in 'Brij Raj Krishna v. S. K. Shaw k Bros.', 64 
Mad LW 366 and to ‘Raja Visweswar v. Province of 
Bihar', 27 Pat 820. In the Patna case, the learned 
Judges reviewed the case law in great detail and 
came to the conclusion that with regard to the 
Bihar Sales-tax Act of 1944 a suit for a declara¬ 
tion and injunction under Section 42 of the Speci¬ 
fic Relief Act was not maintainable because the 
plaintiff had a complete remedy under the provi¬ 
sions of that Act itself. On the other hand there 
are cases which have held that in order that juris¬ 
diction of the civil Courts should be deemed to 
have been ousted, the exclusion must be clearly 
expressed or clearly impLied and without any such 
provision the ordinary law of the land could not be 
departed from. In the 'Secretary of State v. 
Jagannadham’, ILR (1941) Mad 850 (FB) Leach, 
C.J., delivering the judgment of the Full Bench 
referred to the decision in 'Wolverhampton New 
Waterworks Co. v. Hakesford', (1859) 141 E R 
486 as well as the decision in 'Secretary of State 
v. Mask k Co.’, ILR (1940) Mad 599 (PC.) Other 
cases of this Court, viz., in ‘Ramchandra v. Secre¬ 
tary of State 12 Mad 105' and 'Iswarananda Bha- 
rathi v. Commissioner, II. R. E. Board, 54 Mad 928’ 
were also referred to it page 860, the learned 
Chief Justice observes as follows: 

"Therefore we have here two principles clearly es¬ 
tablished. The first is that, to exclude the juris¬ 
diction of the civil courts the exclusion must be 
explicitly expressed or clearly implied. The 
second is that, where the liability is statutory as 
opposed to liability under the common law the 
party must adopt the remedy given to him by the 
statute." 

Under the Madras Co-operative Societies Act (VI of 
1932) the question again arose and it was decided 
in Rainayya v. Chittoor District Co-operative De¬ 
puty Registrar \ILR (1946) Mad 330 that a suit 
does not lie to set aside a sale held by the officers 
of the Co-operative Department in execution of an 
order passed by a liquidator under Section 47 of the 
Act against a debtor in respect of a debt due to a 
Co-operative Society which is in liquidation. The 
special procedure prescribed by the Act and by the 
Rules for the execution of orders passed under the 
AC u an *w I 01 * settln & aside the sales implies neces- 
sarffy that the jurisdiction of the civil Courts is 
* ousted in such cases. Section 48 of the Act which 
expressly excludes, subject to specific exceptions the 
Jurisdiction of the civil Courts in matters connected 
with the winding up of a society is a bar to the 
suit One instance of such exclusion is found in 
section 64 of the Income-tax Act. The principle 
therefore is that where a statute specifically ex- 
^udes he Jurisdiction of a civil CourtTor by neces¬ 
sary Intendment such exclusion implied, then ordl- 
Co i I i r . ts .cann°t have any right to entertain the 
SeteaSS ther * I s an ° ther class of cases where 

puts ?5^t < ? )Bn,ses a suit can be filed but 
puss a restriction upon the filing of such suits or 


prescribes a period of limitation for the filing of a 
suit of that nature, or, as a necessary prerequisite 
to the filing of a suit requires the sanction of an 
authority. In such matters the Court’s jurisdiction 
is not excluded. In this connection, reference might 
be made to the City Municipality Act, Section 287, 
District Municipalities Act, Sections 93 and 354, 
Local Boards Act, Sections 79 and 228. With regard 
to the City Municipality Act we have the case in 
•Valliammal v. The Corporation of Madras’, 38 Mad 
41 where the principles have been discussed in 
detail. This decision was considered in 'Ishwara- 
nanda Bharathi v. Commissioners, H. R. E. Board’. 
Madras, 54 Mad 928. In this connection we may 
also refer to the Privy Council decision in Secretary 
of State v. Fahaminidanmssa Begum', 17 Cal 950. 

(3) But the most important decision which has to 
be considered lor the purpose of the present dis¬ 
cussion is that of Varadachariar, J., in Kamaraja 
Pandia Naicker v. Secretary of State’ 69 Mad L 
Jour 695. 

The learned Judge states the law as follows at 
page 700 of the report: 

"The ordinary rule is that where a person’s liberty 
or property is interfered with, under colour of 
statutory powers he has a cause of action which 
the civil Courts are bound to entertain unless a 
bar to such entertainment has been enacted ex¬ 
pressly or at least by necessary implication. 
Where there is no question of a common 
law right and an infringement thereof, 
the position may be different, for in such cases, 
the ordinary Courts had 'prima facie’ no juris¬ 
diction therefore there is no question of any 

ouster of their jurisdiction . Even where 

rights of property are involved, the legislature 
may point a particular modes of redress. But in 
dealing with this class of cases a distinction has 
to be borne in mind between the general right of 
resort to the Civil Court and any particular form 
of procedure in seeking the aid of the civil Court. 
So long as the statute provides for a decision by 
a civil Court, it is immaterial whether the civil 
Court is approached by means of a suit or by an 

appeal or petition.It will be scarcely right 

to speak of the Revenue Board in a case like the 

present as a "special tribunal." . The 

Board acts only as part of the executive machinery 
and not as an independent body settling a dispute 
tile payer nncl the taxing authority.” 
(4) The question therefore is whether in this case 
there is any such exclusion expressly or by neces- 
a Cati0n ‘ Section 18 of the Ac? p£ 

Sha J ^ lnstituted against the 
f♦ the , s £ ne b done within six months 
foHi 1 *< he ^ e Act complained of it neces-l 

that there is no prohibition against 
t e filing of a suit. The section is couched in thel 
f0rm: 1 ,f 11 15 Paraphrased and ex- 
Fh«f Se f n poslt, '’ e form - th e result comes to this 

sary? «srjB.'JSSas 

“L 0 ” .this section con.S’rtK 


tainable. 


are therefore main- 


with c5te dVl1 mlSCeUaneous appeals are dismissed 
C.R.K./D.H. A ppeals dismissed. 
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SUBBA RAO, J. 

A. Vedachala Mudaliar, Petitioner v. The 
State oj Madras , represented by the Secretary to 
Government, Home Department, Fort St. George, 
Madras and another—Respondents. 

Writ Petn. No. 171 of 1951, D/- 14-8-1951. 

(a) Constitution of India, Art. 226 — Writ of 
Certiorari — Power to issue when to be exer¬ 
cised. 

Whenever anybody of persons having legal 
authority to determine questions affecting the 
rights of subject and having the duty to act 
judically, act in excess of their legal autho¬ 
rity, they are subject to the controlling jurisdic¬ 
tion of the High Court exercised in issuing 
writs under Art. 226. (1924) 1 KB 171; (1931) 
2KB 215; AIR (37) 1950 SC 222, Foil. 

(Para 2) 

Anno : C. P. C., App. Ill; Const, of India, 
Art. 226, N. 13. 

(b) Motor Vehicles Act (1939), Ss. 47 (2), 64, 
(and Mad.) 64A — Authorities in issuing per¬ 
mit whether act judicially. 

The Regional Transport Authority and the 
Central Road Traffic Board in issuing permits 
for motor vehicles or refusing them perform 
quasi judicial functions. Further the Regional 
transport Authority acts judicially when it 
varies the conditions of a permit by fixing new 
timings. Therefore the Central Road Traffic 
Board and the Government also function judi¬ 
cially in fixing the timings. A. I. R. (38) 1951 
All. 257 FB, Rel. on. (Para 4) 

(c) Pdotor Vehicles Act (1939), S. 64 (b) — 
Scope. 

Section 64 (b) is not confined to the permit 
holder the conditions of whose permit have 
been varied but to any person who is affected 
by the variation of the conditions in the permit 
issued to another. (Para 4) 

(d) Motor Vehicles Act (1939), (as amended 
in Madras) S. 64A — Scope — Order of sub¬ 
ordinate tribunal set aside by Government — 
Order should ‘ex facie ’ show reasons for setting 
aside order. 

The Legislature who must be presumed to 
know the scope and the exercise of revisional 
jurisdiction by Courts designedly conferred a 
similar power on the Government. A compa¬ 
rison of the provisions of S. 115, C. P. C. r and 
S. 435, Cr. P. C. with that of S. 64A of the Motor 
Vehicles Act indicates that the Legislature did 
not intend to make a departure in the manner 
of the exercise of the jurisdiction. The concep¬ 
tion of exercise of revisional jurisdiction and the 
limits laid down for such exercise in S. 64A are 
indicative of nature and scope of the Govern- 
menVs jurisdiction. There is no reason to attri¬ 
bute to the Legislature an intention that in con¬ 
ferring revisional jurisdiction on Government 
they intended them to use the same in a manner 
inconsistent with the well established practice of 
judicial tribunals. From the stand point of fair 
name of the tribunals and also in the interests 
of the public they should be expected to give 
reasons when they set aside an order of an in¬ 
terior tribunal. The order of a tribunal exercis¬ 
ing judicial functions should ‘ex facie ’ show 
reasons in a succinct form for setting aside the 
orders of the subordinate tribunals. To say that 
an order is illegal or improper or irregular is a 
mechanical repetition of the words in S. 64A 
and is not a judicial disposal of a revision peti¬ 
tion. (Para 5) 


, M ? ! °L7 chic ^ Act il939) ’ s - « and 
(Mad.) S. 64A — Elementary duty of tribunal 

Where an Act empowers a tribunal to act 
judicially in passing orders affecting the rights 
of parties, it is the elementary duty of the tribu¬ 
nal to give reasons for its orders, reasons which 
would show that the tribunal has applied its 

">*»<*• . . (Para 5) 

6 . Rangaswami Anjangar and N. Subramania 
Iyer for Petitioner ; Advocate General assisted 
by V. V. Raghavan, for the Govt. Pleader and * 
K. Bhashyan, for R. Rajeswara Rao, for Res¬ 
pondents. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’50) 1950 SC J 451 : (AIR (37) 1950 SC 222) 

(Pr 2) 

(’51) AIR (38) 1951 All 257 : (ILR (1951) 


All 269 F B) (Pr 4) 

(’51) CMP 625 of 1951 (Mad) (Pr 5) 

(’51) CMP Nos. 13610 of 1950, 1942 of 1951, 
1954 of 1951 and 1865 of 1951 (Mad) (Pr 5) 
(1924) 1 KB 171 : (93 LJKB 390) (Pr 2) 

(1931) 2 KB 215 : (100 LJKB 760) (Pr 2) 

(1948) AC 87 : (1947-2 All ER 289) (Pr 2) 


ORDER : This is an application for issuing 
a writ of ‘certiorari’ to quash the order of the 
Government of Madras dated 5-7-1951. The 
petitioner is the proprietor of Sri Gandhibam 
Bus Service, Chingleput. Ke was granted two 
stage carriage permits for running two buses on 
the route from Vanangupet to Madras. One of 
the two buses MDH. 1144 starts from Madras 
and the other from Vanangupet every morning 
at 7 a.m. The schedule of timings in respect of ^ 
two buses was fixed some years ago and the said * 
schedule has been in existence for over six 
years. The 2nd respondent is the owner of bus 
MDH. 1166 running between Vanangupet and 
Madurantakam as shuttle service with six sin¬ 
gles. Timings for this bus also were fixed some 
years ago. He was starting his bus service at 
Vanangupet at 8-5 a.m. He moved the Regional 
Transport Authority, Chingleput for the revision 
of timings for his bus. The Regional Transport 
Authority by its order No. 2505/B-1/50 dated 
21-7-1950 fixed the timings for his bus at 6-40 
a.m. instead of 8-5 a.m. Against the decision of 
the Regional Transport Authority, the petitioner 
preferred an appeal to the Central Road Traffic 
Board and the Central Board Traffic Board by 
its order dated 30-8-1950 directed that the peti¬ 
tioner’s bus should leave Vanangupet at 7 a.m. 
and the 2nd respondent’s bus at 8-5 a.m. that is 
they restored the previous timings. Thereupon 
the 2nd respondent preferred a revision to the 
Government at Madras who set aside the order 
of the Central Road Traffic Board without, giv¬ 
ing any reasons for the same. The petitioner 
filed a writ of certiorari for quashing that order 
and the High Court quashed that order on the 
ground that the order on the face of it did not 
disclose the defect which vitiated the order of 
the subordinate authority. The 2nd respondent 
moved the Government on 5-5-1951 for revision 
of the Central Road Traffic Board’s order. The 
Government passed the following order : 

“The High Court quashed the G. O. on the 
ground that no reason was given in it for set¬ 
ting aside the Central Road Traffic Boards 
order. The High Court however made it clear 
that bv quashing the G.O. the order of the 
Central Road Traffic Board was not confirm¬ 
ed and that the Government were not pre- 
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vented from passing fresh and valid orders 
if they thought fit. 

The Government have accordingly examined 
afresh under S. G4-A of-the Motor Vehicle 
Act, the legality, regularity and propriety of 
the Central Road Traffic Board’s proceedings, 
R. No. 24538/A-2/50 dated 30-8-1950, with 
reference to the connected records and the 
representation of Sri A. Vedachala Mudaliar 
dated 6-6-1951. The Government consider 
* that in the circumstances of the case, the 
order of the Regional Transport Authority, 
Chingleput passed at its meeting held on 21- 
7-1950 directing that the time of the depar¬ 
ture from Vanangupet of bus MDH. 11G6 
owned by Sri M. Kali Mudaliar should be 
6-40 a.m. is the proper one and that the order 
of the Central Road Traffic Board in upsetting 
the Regional Transport Authority’s order to 
this extent is not proper. They therefore di¬ 
rect that the Central Road Traffic Board's 
order referred to above be set aside and the 
Regional Transport Authority’s order be up¬ 
held”. 

The present application is filed to quash that 
order, the main ground being that the statement 
of the Government that the order of the Central 
Road Traffic Board is not proper is not a com¬ 
pliance with law. 

(2) The learned Advocate General appearing 
for the Government and Mr. Bhashyam appear¬ 
ing for the 2nd respondent took the preliminary 
objection against the maintainability of the 
present application. They contended* that the 
order of the Regional Transport Authority in 
fixing the timings is an administrative act and 
therefore the order of the Central Road Traffic 
Board made in appeal against that order and 
that of the Government passed in the exercise 
of their revisional jurisdiction are all adminis¬ 
trative acts not liable to be quashed by a writ 
of certiorari*. At this stage, it will be conve- 
nient to notice some of the cases which lay down 
the limits of the High Court’s jurisdiction in is¬ 
suing writs. The leading case on the subject is 
Rex v. Electricity Commissioners’, 1924-1-K B 
1 71 where Atkin L. J. stated the law as follows: 
Whenever ‘any body of persons having legal 
authority to determine questions affecting the 
rights of subjects and having the duty to act 
judicially, act in excess of their legal autho¬ 
rity, they are subject to the controlling juris¬ 
diction of the King’s Bench Division exercise- 
ed in these writs’'. 

Slesser L. J. in the King v. London County 

215 gaVe the following 
;^fM COndltlon L before a Writ of ‘Certiorari’ 

Sws sue ‘ M page 243 u is observed as 

“There remains only the question whether 
here the remedy which has been sought by 
the respondents is or is not an appropriate 

Atkfn i t* w* i l’ remecJ y of certiorari. 
AtKin u J. (as he then was) in ‘Rex v. Elec¬ 
tricity Commissioners’, (1942) 1 K B 171. lays 
down four conditions under which a rule for 
a certiorari may issue. He says ‘wherever 
“ y b ?*y , of Persons’ (first) ‘having legal 

y sec ?^ d y ) **° determine questions 
affecting the rights of subjects ana thirdly 
paving the duty to act judicially* (fourthly) 

cni!^- e ' XCess of their legal authority’ the 
sub-divisions are my own-‘they are subject 

Rn 7 ?i 0r l bng !H rlsdiction of the King’s 
Bench Division exercised in these writs” 


The same principle was accepted and applied 
by the Supreme Court of India in ‘Province of 
Bombay v. Khushaldas S. Advani’, 1950 S.C.J. 
451. The question in that case was whether a 
writ of certiorari was available to an aggrieved 
party to remove or quash an order made by the 
Government of Bombay requisitioning certain 
premises under S. 3 of the Bombay Land Requi¬ 
sition Ordinance V of 1947. The Supreme 
Court applied the principle laid down by Atkin 
L.J. and held, having regard to the facts of that 
particular case that the order sought to be qua¬ 
shed therein was only of an administrative na¬ 
ture. At page 459 the learned Chief Justice 
says : 

“It seems to me that the true position is that 
when the law, under which the authority is 
making a decision, itself requires a judicial 
approach, the decision will be quasi judicial. 
Prescribed forms of procedure are not neces¬ 
sary to make an enquiry judicial provided in 
coming to a decision well recognised princi¬ 
ples of approach are required to be followed. 
In my opinion, the conditions laid down by 
Slesser L.J. in the judgment correctly bring 
out the distinction between a judicial, and 
quasi judicial decision on the one hand and 
the administrative decision on the other”. 

The next decision relied on by the learned Ad¬ 
vocate General in ‘Franklin v. Minister of Town 
and Country Planning’, (1948) A C 87 does not 
carry the discussion any further for it applies 
only the aforesaid principles to the facts of that 
particular case. 

(3) Bearing the aforesaid principles in mind 
I shall proceed to consider whether the act of 
the Regional Transport Authority in modifying 
the time-table is a quasi judicial act or an ad¬ 
ministrative act. To put it in other words whe¬ 
ther the said order satisfied the conditions laid 
down by Slesser L.J. The powers and duties of 
the Regional Transport Authority and the cha¬ 
racter of the disposal of the proceedings of that 
authority can only be gathered by a scrutiny of 
the provisions of the Motor Vehicles Act, 1939, 
which will be referred to hereinafter as the Act. 
Under S. 44 of the Act, the Provincial Govern¬ 
ment is empowered to constitute : 

“For the province a Provincial Transport 
Authority to exercise and discharge the po¬ 
wers and functions specified in sub-s. (3), and 
shall in like manner constitute Regional 
Transport Authorities to exercise and dis¬ 
charge throughout such area (in this chapter 
referred to as regions) as may be specified in 
the notification in respect of each Regional 
Transport Authority, the powers and func¬ 
tions conferred by or under this Chapter on 
such authorities”. 

Section 45 lays down that “every application 
for a permit shall be made to the Regional 
Transport Authority of the region or of one of 

th u- r , e ^ 10 !i s which ^ is proposed to us e the 
vehicle Section 46 prescribes the form of such 
an application and the particulars to be con- 

ta \ ned tberein ’ The application shall contain 
(a) the type and seating capacity of the vehicle 
m respect of which the application is made, (b) 
the route or routes on which or the area within 
which it is intended to use the vehicle, (c) the 
in i e A a x b e l [ any ’ °* the sei ' vi ce to be provided 
a xt j su< £ otber ma *ters as may be prescrib- 
ed. Under S. 47 the Regional Transport Autho¬ 
rity shall in deciding whether to grant or 
refuse a stage carriage permit hav e regard to 
the matters described therein. Under S 47 ( 2 > 
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"A Regional Transport Authority shall refuse 
to grant a stage carriage permit, if it appears 
from any time table furnished that the pro¬ 
visions of the Act relating to the speed at 
which vehicles may be driven are likely to be 
contravened”. 

The proviso to that sub-section lays an obli¬ 
gation on the Regional Transport Authority to 
give an opportunity to the applicant for amen¬ 
ding the time table so as to conform to the 
said provisions. Section 47 also prescribes that 
the Regional Transport Authority shall take 
into consideration any representations made by 
persons already providing road transport faci¬ 
lities along or near the proposed route or routes 
or by any local authority or police authority 
within whose jurisdiction any part of the pro¬ 
posed route or routes lies or by any association 
interested in the provision of road transport 
facilities. After hearing the representations so 
made and after taking into consideration the 
matters prescribed under S. 47 the Regional 
Transport Authority may make appropriate 
orders mentioned in S. 48. The relevant provi¬ 
sions of S. 48 are : 

A Regional Transport Authority may, after 
consideration of the matters set fourth in sub- 
s. (1) of S. 47 : (a) limit the number of stage 
carriages or stage carriages of any specified 
type for which stage carriage permits may be 
granted in the region or in any specified area 
or on any specified route within the region; 
(b) issue a stage permit in respect of a parti¬ 
cular stage carriage or a particular service of 
stage carriages; (c) regulate timings of arri¬ 
val or departure of stage carriages whether 
they belong to a single or more owners ; (d) 
attach to a stage carriage permit any pres¬ 
cribed condition or any one or more of the 

following conditions, namely : (i).(ii)... 

(iii) that copies of the fare table and time 
table shall be exhibited on the stage carriage 
and that the fare table and time table so ex¬ 
hibited shall be observed. 

Section 48-A says : 

“Any conditions attached to a stage carriage 
permit in pursuance of clause (d) of S. 48 
may, at any time be varied, cancelled or 
added to by the Provincial Authority, provid¬ 
ed that this power shall not be exercised to 
the prejudice of the holder of the permit 
without giving not less than three months* 
notice to him**. 

Section 57 prescribes the procedure in applying 
for and granting of permits. Section 57 (3) 
says : 

“On receipt of an application for a stage car¬ 
riage permit or a public carrier’s permit, the 
Regional Transport Authority shall make the 
application available for inspection at the 
ollice of the Authority and shall publish the 
application of the substance thereof in the 
prescribed manner together with a notice of 
the date before which representations in con¬ 
nection therewith may be submitted and the 
date, not being less than thirty days from 
such publication, on which, and the time and 
place at which the application and any repre¬ 
sentations received will be considered \ 

Under S. 57 (4) : 

“no representation in connection with an ap¬ 
plication referred to in sub-s. (3) shall be con¬ 
sidered by the Regional Transport Authority 
unless it is made in writing before the ap¬ 
pointed date and unless a copy thereof is fur¬ 


nished simultaneously to the applicant by the 
person making such representation”. 

Under S. 57, sub-s. (6), in the circumstances 
mentioned therein the Regional Transport 
Authority is also empowered to take any steps 
as it_ considers appropriate for the hearing of 
the representation in the presence of any per¬ 
sons likely to be affected thereby. Section 64 
gives a right of appeal against the orders of the 
Regional Transport Authority to the prescribed 
authority. The prescribed authority is the Cen- * 
tral Road Traffic Board. Section 64 (b) enacts 
that any person “aggrieved by the revocation 
or suspension of the permit or by any variation 
of the conditions thereof’* may prefer an appeal 
to the prescribed authority. Under S. 64-A. 

“the Provincial Government may of its own 
motion or on application made to it, call for 
the records of any order passed or proceeding 
taken under the Chapter by any authority or 
officer subordinate to it, for the purpose of 
satisfying itself as to the legality, regularity 
or propriety of such order or proceeding and 
after examining such records, may pass such 
order in reference thereto as it thinks fit*’. 

In the exercise of the rule making powers con¬ 
ferred upon the Provincial Government His Ex¬ 
cellency the Governor of Madras made the rules. 
Under Rule 269 the transport authority may 
from time to time (i) by a general order, pres¬ 
cribe a schedule of timings for stage carriages 
running on specified routes or by (ii) a special 
order prescribe a schedule of timings for each 
stage carriage. Under Rule 147 : 

“from every original order of the Road Traffic 
Board, an appeal shall lie to the Central 
Board within thirty days of the date of re¬ 
ceipt of such order by the person aggrieved”. " 
(4) It will be seen from the aforesaid provi¬ 
sions that the Regional Transport Authority has 
the legal authority to determine the questions 
aflecting the rights of subjects. Though super¬ 
ficially it may appear that the powers of the 
Regional Transport Authority are confined only 
to issuing permits for plying buses they really 
affect substantially the rights of parties. An 
illegal refusal of a permit or permits to a per¬ 
son who is running buses on a particular route 
may completely ruin his business and reduce 
the erstwhile prosperous business man to an 
impoverished condition. Likewise new permits 
issued to an applicant may completely change 
his financial status. Having regard to the soar¬ 
ing prices of the cars and buses and the thriving 
business the bus owners are carrying on, one 
can imagine the effect of the orders of the Re¬ 
gional Transport Authority in regard to the 
fortunes of this class of people. It may also be 
mentioned that a mere change of the timings or 
the route or rate of fare may also affect the 
rights of the parties very appreciably and some¬ 
times such changes may transform a flourishing 
permit-holder into a chronic debtor. It cannot, 
therefore, be disputed that the Regional Trans¬ 
port Authority is empowered to determine the 
questions affecting the rights of subjects. 
Having regard to the effect of such orders on 
the rights of parties the Legislature designedly 
introduced provisions in the Act to compel them 
to act judicially. The proceedings start with an 
application to the Regional Transport Autho¬ 
rity containing particulars. Section 57 (3) pro¬ 
vides a machinery by which the Authority 
should notify finally all such applications ana 
call for representations from the person mte- 
rested. Under S. 47 (1) the Regional Transport 
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Authority has to hear the representations made 
by the persons interested and also such of the 
representations made by the police, local autho- 
4 rity or oy any association. The Regional Trans¬ 
port Authority makes an order under S. 43 
after hearing all the parties concerned. It is 
manifest that the procedure prescribed is cer¬ 
tainly a judicial one. A Full Bench of the Alla¬ 
habad High Court in ‘Motilal v. Utter Pradesh’, 
AIR (33) 1951 All 257 held after considering 
the various provisions of the Act that the Regi- 
* onal Transport Authority is a quasi judicial 
body. Indeed neither the learned Advocate 
General nor Mr. Bhashvam denied the fact that 
the Regional Transport Authority or the Cen¬ 
tral Road Traffic Board in issuing permits or 
refusing them were performing quasi judicial 
functions. But they contended that the Regi¬ 
onal Transport Authority or other tribunals in 
the heirarchy are not exercising the function as 
quasi judicial bodies in regulating timings in 
respect o: the buses. They argued that the said 
authority in fixing the timings or modifying 
them later on is only performing an adminis¬ 
trative act. I regret my inability to agree with 
their contentions. I have already pointed out 
that the change of timings though superficially 
appear to be innocuous may lead to the results 
which may affect the parties financially to a 
substantial degree. There cannot therefore be 
any distinction in principle why the Legislature 
should have made a distinction in regard to the 
character of the enquiry between the issue 
of a permit and the change of timings. 
Indeed one of the important particulars to be 
mentioned in the application is the time 
table if any of the sendee to be pro- 
, vided. When that application containing that 
particular is given notice of to the persons inte¬ 
rested or other authorities mentioned in S. 47 
they are entitled to make their representations 
in respect of that time table. Section 47 (2) em¬ 
powers the Regional Transport Authority to 
reject a permit if it is satisfied that the time 
table furnished may affect the speed limit pres¬ 
cribed by the provisions of the Act. But before 
it could do so it has to give ah opportunity to 
the applicant to amend the time table. After 
hearing the representations made and consider¬ 
ing the matters contained in S. 47, the Regional 
Transport Authority can regulate the timings 
under S. 48. It could also make it a condition to 
the permit issued to any person that the time 
table should be exhibited on his bus and its 
terms observed. Presumably in this case the 
observation of the time table must have been 
made a condition of the permit. If fixing the 
time table in the first instance could be made 
only by adopting judicial procedure, it is 
unreasonable to hold that under Rule 269 
the Regional Transport Authority could modify 
the time table in an administrative capa¬ 
city for if that be so the safeguards 
provided by the Legislature would be defeated. 
Mr. Bhashyam made an attempt to make a dis¬ 
tinction between the orders under S. 48 (a) (b) 
and (c) and the orders under S. 48 (d). I can¬ 
not appreciate the distinction for these orders 
under whatever clause they are made only 
after the necessary judicial enquiry pro¬ 
vided in S. 47. He also relied upon S. 64 and 
contended that a third party cannot file an ap¬ 
peal against the variation of a condition and 
therefore the sub-section gives a due that the 
order varying the condition is not a judicial 
order. But to my mind the terms of that section 


are wide enough to confer a right of appeal 
even on third parties if the variation of a con¬ 
dition in the permit issued to another affects his 
rights. Section 64 reads : 

“Any person (a) aggrieved by the refusal ol 
“the Provinrial or a Regional Transport 
Authority to grant a permit or by any condi¬ 
tion attached to a permit granted to him." 

Under S. 64 (b) any person aggrieved by any 
variation of the conditions of a permit can pre¬ 
fer an appeal from the order of the Regional 
Transport Authority. The petitioner is certinly 
aggrieved by the variation of the condition as 
by the change of the timings his financial inte¬ 
rests would suffer. But it is stated that I must 
read the words “the permit” along with the 
words “a permit granted to him” found in 
clause (a) and if so read any person can only 
be the person the conditions of whose pennit 
have been varied. Though this argument has 
some force, I am inclined to hold that S. 64 (b) 
is not confined to the permit holder the condi¬ 
tions of whose permit have been varied but to 
any person who is affected by the variation of 
the conditions in the permit issued to another. 
The rules under the Motor Vehicles Act were 
also framed on that basis. I therefoore holdj 
that the Regional Transport Authority is acting! 
judicially when it varies the conditions of a| 
permit by fixing new timings. If so the Central! 
Road Traffic Board and the Government are! 
also functioning judicially in fixing the timingsj 
(5) The next question is whether the order of 
the Government is liable to be quashed. The 
first order of the Government dated 12-12-1950 
reads as follows : 

“The Government uphold the decision taken by 
the Regional Transport Authority, Chingle- 
put at its meeting held on 21st July 1950 
ordering that the time of departure from 
Vanangupet to Bus MDH 1166 owned by Sri 
M. Kali Mudaliar should be at 6-40 a m To 
this extent the Central Road Traffic Board’s 
order No. R. 24538/A. 2/50 dated 30th August 
^ 1950 is hereby set aside”. 

The present order of the Government after nar¬ 
rating the circumstances under which the High 
Court set aside that order says : 

“The Government have accordingly examined 
afresh under S. 64-A of the Motor Vehicles Act 
the legality, regularity and propriety of the 
Central Road Traffic Board’s proceedings R. 
No. 24358/A2/50 dated 30-8-1950 with refer¬ 
ence to the connected records and the repre¬ 
sentation of Sri A. Vedachala Mudaliar, dated 
6-6-1951. The Government consider that in the 
circumstances of the case, the order of the 
Regional Transport Authority, Chingleput 
passed at its meeting held on 21-7-1950. di¬ 
recting that the time of the departure from 
Vanangupet of Bus MDH. 1166 owned by Sri 
M. Kali Mudaliar should be 6-40 am. is the 
proper one and that the order of the General 
Road Traffic Board in upsetting the Regional 
Transport Authority's order to this extent is 
not proper. They therefore direct that the 
Central Road Traffic Board’s order referred to 
above be set aside and the Regional Trans¬ 
port Authority's order be upheld”. 

A comparison of the two orders shows that the 
Government only added the words found in 
S. 64A to its previous order. It is only a formal 
and technical observance of the provisions of 
the section. It does not ‘ex facie’ disclose why 

viewed that the order of the 
Central Traffic Board is not proper and that of 
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the Regional Transport Authority is proper. 
Learned counsel appearing for the respondents 
contended that the Government are entitled 
under S. 64A to set aside the order of inferior 
tribunals if it is illegal, irregular and improper 
and if they set aside the order on one or other 
of those grounds, there is no duty cast on them 
by the Act or any provision of law to give rea¬ 
sons for their holding a particular order as bad 
for one or other of the aforesaid reasons. To 
put it in other words, if the Government set 
aside the order of the Central Road Traffic 
Board simply stating that it is improper or ille¬ 
gal or irregular, the order would be good and 
unimpeachable. They relied upon the judgment 
of a Bench of this Court consisting of Govinda 
Menon and Chandra Reddi JJ. in ‘C.M.P. No. 
625 of 1951’ in support of their contention. The 
learned Judges in that case quashed the order 
of the Government on the ground that the order 
‘ex facie’ did not show why they were setting 
aside that order, of the inferior subordinate tri¬ 
bunal. One of the learned Judges says : 

“It is to the satisfaction of the Government as 
to one of the three matters mentioned in S. 64 
(A) that is the foundation of its jurisdiction 
and the Government cannot go beyond the 
three categories in S. 64-A in revising the 
order of a subordinate authority. It neces¬ 
sarily follows that the order must ‘ex facie’ 
show that the Government was satisfied that 
the order it was revising fulfilled any of the 
conditions contemplated in S. 64-A. Other¬ 
wise it is not sufficient compliance with the 
provisions of the Act. The absence of such a 
recital would, in my opinion, render the Go¬ 
vernment’s order irregular and the order has 
to be quashed”. 

Though they set aside the order on the afore¬ 
said ground they made observations in the 
course of that judgment which certainly help 
the contentions of the respondents but these ob¬ 
servations are only in the nature of obiter, for 
the learned Judges decided the case on the other 
point namely that the order in question did not 
disclose ‘ex facie’ either of the three heads 
under which the Government are empowered to 
interfere with the orders of the subordinate 
tribunals. Another Bench consisting of the 
Chief Justice and Somasundaram J. who set 
aside the previous order of the Government .in 
•C.M.P. No. 13610 of 1950, 1942/51, 1954/51 and 
1865 of 1951’ observe in their judgment as 
follows : 

“We have quashed them (fhe orders) because 
they do not show on their face why the orders 
were passed and because they failed to show 
any ground which would sustain the validity 
of the interference, having regard to the con¬ 
ditions laid down in S. 64-A of the Act”. 

The learned Judges did not consider the ques¬ 
tion namely whether the Government should 
also give reasons why in their view the order 
of a subordinate tribunal is illegal, irregular 
and improper. The order of the Government in 
my view is only a formal and technical obser¬ 
vance of the provisions of the section. Where an 
Act empowers a tribunal to act judicially in 
passing orders affecting the rights of parties, 
it is the elementary duty of the tribunal to give 
reasons for its orders, reasons which would 
show that the tribunal has applied its mind. In 
my experience I have not come across a single 
•case where a Judge in the exercise of his revi- 
sional jurisdiction set aside an order of a sub- 
rodinate tribunal without giving reasons. The 
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Legislature who must be presumed to know the 
scope and the exercise of revisional jurisdiction 
by Courts designedly conferred a similar power 
on the Government. A comparison of the pro¬ 
visions of S. 115, C. P. C., and S. 435, Cri. P. C. 
with that of S. 64-A of the Act indicates that 
the Legislature did not intend to make a depar¬ 
ture in the manner of the exercise of jurisdic¬ 
tion. The conception of exercise of revisional 
jurisdiction and the limits laid down for such 
exercise in S. 64-A are indicative of nature and 
scope of the Government’s jurisdiction. When 
the policy of the Legislature is to confer powers 
on administrative tribunals with a duty to dis¬ 
charge their functions judicially I do not see 
any reason why they should be exempted from 
all those safeguards inherent in its exercise of 
that jurisdiction. It is true that the Legislature 
may specifically exempt a particular tribunal 
from following the well recognised principles of 
judicial disposal of cases, but so long as the Act 
does not exempt them and does not provide an 
alternative procedure, there is no reason to at¬ 
tribute to the Legislature an intention that in 
conferring revisional jurisdiction on Govern¬ 
ment they intended them to use the same in a 
manner inconsistent with the well established 
practice of judicial tribunals. From the stand 
point of fair name of the tribunals and also in 
the interests of the public, they should be ex¬ 
pected to give reasons when they set aside an 
order of an inferior tribunal. If tribunals could 
set aside the considered orders of subordinate 
tribunals without any reasons such a power may 
in the hands of unscrupulous and dishonest per¬ 
sons,—I do not say that there are any such peo¬ 
ple in the tribunals we are now concerned with 
—turn out to be a potent weapon for corruption, 
manipulation and jobbery. Further if reasons 
for an order are given, there will be less scope . 
for arbitrary or partial exercise of powers and 
the order ‘ex facie* will indicate whether extra¬ 
neous circumstances were taken into considera¬ 
tion by the tribunal in passing the order. The 
public should not be deprived of this only safe¬ 
guard, unless the Legislature expressed other¬ 
wise. I would therefore hold that the order of 
a tribunal exercising judicial functions should 
‘ex facie* show reasons in a succinct form for 
setting aside the orders of the subordinate tri¬ 
bunals. To say that an order is illegal or im¬ 
proper or irregular is a mechanical repetition 
of the words in S. 64-A and is not a judicial dis¬ 
posal of a revision petition. 

(6) In the present case the latest order of the 
Government is only a mechanical repetition of 
the words in S. 64-A of the Act.. It is not a judi¬ 
cial determination of the conditions laid down 
in S. 64-A which entitles them to interfere with 
the order of the subordinate authorities. I have 
therefore no alternative but to quash the order 
of the Government. The respondents will pay 
costs of the petitioner. One set advocate’s fee 
Rs. 100. t J 

C.R.K./V.S.B. Order quashed. 
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KR1SHNASWAMI NAYUDU, J. 

Mir Mohamed Bahauddin , Petitioner v . Mujee 
Bunnisa Begum Sahiba , Respondent . 

O. P. No. 329 of 1950, D/- 24-1-1951. 

(a) Muhammadan Law — Guardianship 
Custody — Minor daughter — Divorced mo¬ 
ther's remarriage with stranger — Fathers 
right to custody. 


1962 

The custody, or what is called ‘hizanaV of a 
minor girl until she attains puberty and of a 
minor boy until he attains the age of 7 years is 
toitb the mother. But even then the legal guar¬ 
dian is only the father. The right to the custody 
of the minor girl until she attains puberty con¬ 
tinues with the mother , though she is divorced 
by the father of the child. However, the mo¬ 
ther cannot continue to have the custody of the 
child, if she marries a second husband, in which 
Case the custody belongs to the father. AIR 
(14) 1927 All 581, Relied on. A 1 R (29) 1942 Cal 
281, Dist. 

Unless the father is totally unsuitable , or 
there is any other relation who would take 
charge of the child, the mother who has mar¬ 
ried a second husband, is not at all the person 
to whom the child of the first marriage should 
be entrusted. It would be impossible for her 
under her changed circumstances to look ofter 
the child and care for her well being. 

(Paras 3, 7) 

(b) Guardians and Wards Act (1890), S. 17 
— Appointment of guardian — Preferential 
right under personal law. 

The paramount consideration in cases coming 
up under the Guardians and Wards Act for ap¬ 
pointment of guardian should be the welfare of 
the minor. But it must be as far as possible 
consistent with the personal law relating to the 
parties. The preferential right of any person 
to the guardianship under the personal law can¬ 
not be ignored unless he is totally unfit to be 
appointed as guardian and Courts must neces¬ 
sarily consider his claims in preference to any 
others. . (Para 8) 

Anno : G. W. Act. S. 17, N. 2. 

(* (c) Guardians and Wards Act (1890), S. 39 
(j) — Removal of guardian — Remarriage of 
Muhammadan mother having custody of minor 
daughter — Effect. 

Under S. 39 of the Guardians and Wards Act 
a guardian may be removed by reason of the 
guardianship ceasing or being liable to cease 
under the law to which the minor is subject. 
, Where, therefore, under the personal law of the 
minor the right of Hizanat of the Muslim minor 
girl ceases' on the divorced mother marrying a 
second husband it is sufficient ground for her 
removal from the guardianship of the minor. 

(Para 11) 

Anno : G. of W. Act, S. 39, N. 12. 

Syed Mohammad, for Petitioner; S. Azizud - 
din, for Respondent. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 
C27) 49 All 773 : (AIR (14) 1927 All 581) 

(Prs 3, 7) 

(44) ILR (1944) All 368: (A I R (31) 1944 

All 202) (Pr 6) 

(43) 76 Cal L Jour 303: (AIR (29) 1942 Cal 
j* 281) (Prs 3, 5) 

JUDGMENT: The father of the minor ap¬ 
plies for removal of the present guardian Mujee- 
bunnissa Begum, who is the mother of the 
minor, from guardianship, and for appointment 
of himself as the guardian of the person of the 
minor. The present guardian, who is the Res¬ 
pondent, was married to the Petitioner and 
owing to certain differences there was a divorce 
or this marriage. She applied in O. P. No. 59 of 
1947 for appointment of herself as the guardian 
of the person of the minor, who was then a 


Madras 281 

child of about two years of age. The Petitioner 
consented to her being appointed and by an 
order of this Court dated 20-3-1947 made in the 
said O.P. No. 59 of 1947, the present Respondent 
was appointed as the guardian of the person of 
the minor. Subsequent to this, there were certain 
proceedings in the Presidency Magistrate’s 
Court under Section 488 of the Criminal Proce¬ 
dure Code for orders as maintenance of the- 
minor and a sum of Rs. 12/- was fixed as the 
monthly maintenance to be paid to the Peti¬ 
tioner. The said order is still in force. 

(2) It is now stated that the Respondent has 
married a second husband and by him she has 
now a female child and that under the Muslim 
Law, the mother is not the natural guardian* 
while the father is alive, and that by virtue of 
the second marriage, she has forfeited her right 
to be the guardian of the person of the minor 
and to have her custody. The present applica¬ 
tion is for removal of the Respondent from the 
guardianship on the ground that she has for¬ 
feited her right to be the guardian under the 
personal law applicable to the parties. 

(3) The custody, or what is called ‘hizanat’ 
of a minor girl until she attains puberty and of 
a minor boy until he attains the age of 7 years 
is with the mother. But even then the legal 
guardian is only the father. The right to the 
custody of the minor girl until she attains pu¬ 
berty continues with the mother, though she is 
divorced by the father of the child. However, 
the mother cannot continue to have the custody 
of the child, if she marries a second husband, 
in which case the custody belongs to the father. 
This is the proposition that has been laid down 
in ‘Ulfat Bibi v. Bafati’, 49 AU 773, Mulla in 
his book on Principles of Mahomedan Law’s 
13th Edition, page 295 states as follows: 

“The mother is entitled to the custody (hiza¬ 
nat) of her male child until he has completed 
the age of seven years and of her female 
child until she has attained puberty. The 
right continues though she is divorced by the 
father of the child, unless she marries a se¬ 
cond husband in which case the custody be¬ 
longs to the father.” 

The principle laid down in ‘Ulfat Bibi v. 
Bafati*, 49 All 773 has been approved by the 
author in his book, referred to. There is no dis¬ 
pute as to the Petitioner being the legal guardian. 
But it is contended on behalf of the Respondent 
that the mother is entitled to hizanat or custody 
until the minor attains puberty and that this- 
right is not taken away, even if she marries a 
second husband. That is contrary to what is 
laid down in ‘Ulfat Bibi v. Bafati’, 49 All 773. 
But the learned counsel relies on certain obser¬ 
vations made in Mumina Khatun v. Gaharajan 
Bibi’, 76 Cal L Jour 303 at p. 305. In that case 
a maternal aunt was held to have a preferen¬ 
tial right to the custody of the minor over that 
of paternal grandmother. It was held that- 
having regard to the welfare of the minor, a 
maternal aunt who has married a stranger, in 
the absence of any preferential person, is not 
disqualified from being appointed guardian of 
the minor, that the Mahomedan Law does not 
lay down that a woman who had married a 
stranger to the minor is disqualified from being, 
appointed a guardian under any circumstances 
and that it merely lays down that such a woman 
loses any preferential right which she had by 
virtue of her relationship to the minor. The- 
question that arises in this case is not whether 
by reason of the marriage to a stranger the mo- 
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ther loses the right to continue to have the cus¬ 
tody of the minor, but whether she has forfeited 
her right to be the guardian by virtue of her 
second marriage. That is not the point that was 
considered in that decision. 

(4) The Mahomedan Law fixes the order of 
preference 'as regards custody in the case of a 
boy under the age of seven years and of a girl 
who has not attained puberty as follows : fail¬ 
ing the mother, mother’s mother, how high so¬ 
ever; father’s mother, how high so ever; full 
sister; uterine sister; consanguine sister and so 
on in tiie order prescribed; and only such female 
relation in the said order of preference would 
be entitled to the custody of the minor. But she 
loses the right to custody under certain circum¬ 
stances—if she marries a person not related to 
the child within the prohibited degrees e.g. a 
stranger; or, if she goes and resides, during the 
subsistence of the marriage, at a distance from 
the father’s place of residence; or, if she is 
leading an immoral life, as where she is a pro¬ 
stitute; of if she neglects to take proper care of 
the child. 

(5) The question that arose for decision in 
\Jumina Khatun v. Gaharajan Bibi\ 76 Cal L 
Jour 303, was whether by reason of her 
marriage to a stranger, the maternal aunt was 
disqualified to be the guardian, and Sen J. ob¬ 
served as follows : 

“The Mahomedan Law nowhere directs that 
a woman having minor relations should al¬ 
ways marry the relations of such minors or 
that the marriages of such a woman with 
strangers are looked upon with disfavour. It 
laid down this rule regarding the custody of 
the minors by females in order to protect 
them as far as possible from harsh treatment 
by strangers. Further the passages in Bail- 
lie and the Hedaya stating a woman loses the 
right of Hizanit by marriage with a stranger 
to the minor occurs where the question of 
the preferential right of guardianship is being 
discussed. It is nowhere suggested that where 
there are no other eligible relations the Judge 
cannot appoint a woman who has lost her 
right of hizanit by her marriage to a stran¬ 
ger. The word ‘disqualified’ is nowhere used. 

I do not consider therefore, that the Mahom- 
medan Law lays down that a woman who 
had married a stranger to the minor is ‘dis¬ 
qualified’ from being appointed a guardian 
under any circumstances.” 

Considering the welfare of the minor, the ma¬ 
ternal aunt was held to be not disqualified 
from being appointed guardian of the minor, 
in the absence of any preferential person, 
though she has married a stranger. 

(6) To a similar effect is the decision in 
4 Sami-un-nissa v. Saida Khatun*, ILR (1944) 
All 368, relied on behalf of the Respondent. 
In that case the learned Judge relied on sec¬ 
tion 17 of the Guardians and Wards Act and 
held that the primary consideration for the 
Court is the welfare of the minor, that it is 
open to the Court to appoint a stranger, if it 
cannot find a more suitable person and that 
there is no provision of Muhammadan Law, 
which forbids such appointment. 

(7) In ‘Uifat Bibi v. Bafati’, 49 All 773, as 
in the present case, the mother married a se¬ 
cond husband, and she was held disentitled to 
have the custody of the child. The learned 
Judges observe as follows : 

“We are of opinion that a woman who has 
been divorced, if this appellant has been 
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divorced, and has married a second husband 
is not a person either herself better suited 
than the father, however unsuitable the fa¬ 
ther may be, and not a person who ought to 
be heard to say that the father is unsuitable 
She has abandoned her home and husband 
either by her own free will, or as the result 
of her conduct, and in the eyes of the law she 
has lost the right to assert a claim against the 
father for the child and probably the right to 
assert this appeal.” 

Though it cannot be stated that however un* 
suitable the father may be, he may be appoint¬ 
ed in preference to the mother, or any other 
near relation or stranger, certainly the mother, 
who has chosen to leave the father—though in 
this case under alleged ill-treatment—is not the 
person to whom the child could be entrusted, 
since it is unlikely that a woman who has mar¬ 
ried a second husband would be in a position to 
pay as much attention to the upkeep and well¬ 
being of the child as she would, if she had not 
taken to a second husband. It cannot be denied 
that she is answerable to the husband prima¬ 
rily and to look after his comforts and answer 
his behests and whatever attention she may bes¬ 
tow on the child could only be after she has 
been of such service to the second husband as 
he would require. In my view, unless the fa¬ 
ther is totally unsuitable, or there is any other 
relation who would take charge of the child, 
the mother who has married a second husband, 
is not at all the person to whom the child of the 
first marriage should be entrusted. It would be 
impossible for her under her changed circum¬ 
stances to look after the child and care for her 
well-being. 

(8) Section 17 of the Guardians and Wards^ 
Act provides that the Court should be guided 
by what, consistently with the law to which 
the minor is subject, appears in the circumst¬ 
ances to be for the welfare of the minor. The 
paramount consideration in cases coming up 
under the Guardians and Wards Act for ap¬ 
pointment of guardian should be the welfare 
of the minor. But it must be as far as possible 
consistent with the personal law relating to the 
parties. The preferential right of any person 
to the guardianship cannot be ignored unless 
he is totally unfit to be appointed as guardian 
and Courts must necessarily consider his 
claims in preference to any others. If in this 
case, keeping in view, the welfare of the minor, 
no other person than the father could be consi¬ 
dered as a fit person to be appointed as guar¬ 
dian there is no reason why the father should 
be passed over as he is also guardian under the 
personal law. 

(9) It is argued strenuously on behalf of the 
Respondent that the Petitioner is unfit to be the 
guardian, since he has brutally treated the mo¬ 
ther and it is not likely that he will have any 
affection for the child, that the child is of indi¬ 
fferent health and often put to medical treat¬ 
ment and that the Respondent alone can bestow ^ 
the necessary attention. Further, his c ] iarac *® 

is attacked as being loose. But it must be no¬ 
ticed that apart from the treatment whicn n 
is alleged to have meted out to the motner, 
there is nothing against the father personally 
otherwise. He is an official in Government ser¬ 
vice employed as a Lecturer in Governmeni 
Central Polytechnic, Madras, drawing a 
salary. He has also married a second wiie, 
he has no issue by the second wife. That, how¬ 
ever, is not a very material circumstance in 
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considering his claims for the guardianship. I 
do not find on the allegations made in the affi¬ 
davits filed in this case that he is a person who 
could not be thought of for the guardianship 
of the minor. I consider him as a fit and proper 
person to take charge of the custody of the 
minor. It is also the duty of the legal guardian 
to look after the child, maintain her, educate 
and arrange for her marriage all at his cost. To 
take away the child from his custody and keep 
*her with the mother until she attains puberty 
and then send that minor to him would be to 
deprive him of the attachment to the child, 
which must be cultivated by association and 
such association must commence at a verv early 
age. It cannot be said that the child is of such 
tender years that she could not leave the mo¬ 
ther’s care. The child is about 7 vears of age 
and could very well live with the father and it 
is stated that the father’s mother is in the fami¬ 
ly to look after the child. 

(10) It was also argued that the* application 
is not maintainable and that it is filed only with 
a view to escape the liability to pay mainten¬ 
ance, which the Petitioner is already paying 
under the orders of the Criminal Court, and 
that it is an attempt to dispute his liability in 
a suit which is said to have been instituted in 
the City Civil Court for the maintenance of 
the minor. I am not satisfied that the Petitioner 
has an ulterior motive in filing this Petition. 
Naturally, he wants to have the child as he is 
the rightful guardian and is entitled to custody. 

(11) An argument was advanced that no 
grounds had arisen for removal of the mother, 
who has already been appointed as the guardian 

* and unless she could be validly removed, no 
fresh guardian could be appointed. Section 39 
of the Guardians and Wards Act lays down the 
grounds and circumstances under which a guar¬ 
dian could be removed. One of the grounds on 
which a guardian may be removed is "by rea¬ 
son of the guardianship of the guardian' ceas¬ 
ing, or being liable to cease, under the law to 
which the minor is subject." I have already 
held that by reason of the marriage with the 
second husband, the Respondent has forfeited 
her rights to be the guardian. I therefore re¬ 
move her from the guardianship and appoint 
the Petitioner as the guardian of the person of 
the minor. He will be entitled to the custody 
of the minor and the Respondent will deliver 
custody of the minor on or before the 15th Fe¬ 
bruary 1951. No order as to costs. 


C.R.K./D.R. 


Application allowed. 


A. I.R. (39) 1952 Madras 283 (C. N. 105(17).] 
RAJAMANNAR C.J. 

AND SOMASUNDARAM J. 

Manepalli Sitaramanjaneyalu, Petitioner v 
Pachigolla Krishnayya and another. Res¬ 
pondents. 

Civil Misc. Petn. No. 1875 of 1951, D/- 
13-0-1951. 

Houses and Rents — Madras Buildings 

io^ Se c an ^ , Rent ControI > A ct (15 (XV) o/ 
1946), S. 7 (6) — Prior application for evic¬ 
tion on ground of non-payment of rent dis¬ 
missed — Second application in respect of sub¬ 
sequent default during pendency of prior appli¬ 
cation —. Maintainability. H 

Where an application for eviction of a tenant 
on the ground of default in payment of rent is 


[ pending, the landlord cannot file a second 
application for eviction in respect of a subse¬ 
quent default if the prior application has been 
eventually dismissed; the reason is that the 
tenancy must be deemed to have continued tilt 
the dismissal of the prior application by virtue 
of S. 7 (6) of the Act. ‘C. Af. P. No. 4996 of 
1949 (Mad), Rel. on. (Paras 2, 3) 

C. Vcnugopalachari, T. T. Srinivasan and 
A. N. Rangaswami, for Petitioner — D. P. 
Narayana Rao, for Respondent No. 1. 

Case referred to: 

(’49) CMP No. 4996 of 1949 (Mad) (Pr 2) 

RAJAMANNAR C. J.: This application 
arises out of a proceeding under the Rent 
Control Act. The tenant is the petitioner. The 
respondent landlord filed a petition for evic¬ 
tion on the ground of default in payment of 
rent for the month from 10th August 1949 to 
9th September 1949 (H. R. C. 395 of 1949). 
This petition was not disposed of till 6-2-1950 
when it was dismissed. Meanwhile on 11-12- 
1949 the respondent filed another petition for 
eviction on the ground of default in payment 
of rent for the month from 10th September 
1949 to 9th October 1949. This petition was 
allowed by the Rent Controller and the deci¬ 
sion of the Rent Controller was affirmed by 
the appellate tribunal and the tenant seeks to 
have the order of eviction quashed. 

(2) Mr. Vcnugopalachari for the petitioner 
argued that till the disposal of the first peti¬ 
tion for eviction, a second petition for evic¬ 
tion could not be filed, because if the first 
petition was eventually rejected, then, under 
the provisions of section 7 (6) of the Act, the 
tenancy shall be deemed to continue. He 
relied on an unreported judgment of this Court 

i". .9 M - p - No - 4996 of 1949’, in which a 
Division Bench to which one of us was a party 
construed section 7 (6) of the Act. In that 
case an application for eviction was rejected. 

A subsequent application for eviction was 
made on the allegation that default had 
occurred and the tenancy became terminable 
before the date of the prior application for 
eviction. It was held that the second petition 
by the landlord was not maintainable having 
regard to the provisions of sub-s. (6) of Sec¬ 
tion 7. The ‘ratio decidendi’ of that decision 
was, 

“Once the application is rejected, the tenancy 
is deemed to continue, ^he landlord cannot 
allege in a subsequent application that the 
tenancy has come to an end before the date 
of the rejection. That would be in the teeth 
of the express provisions of the enactment.” 
We think it follows from this construction of 
that provision that in support of a second 
application for eviction, the landlord can only 
rely upon default or other grounds committed 

t°h r , a fir * able v e S the T date . of the rejection of 
the first application. In this case, the second 

file l be f° re the Prior application 
had even been dismissed. The prior applica- 

' vas actually dismissed on 6-2-1950 and 
therefore the tenancy must be deemed to have 

the Hnrt? • lea ,l t up t0 that date - In effect, 
mm nl m n A h t e second petition alleges that 
he i 4 , th October 1949, the tenancy must 
^5 r , d 5? n ? ed to have come to an end This he 
cannot be permitted to say. 

(3) We asked the learned counsel who 
appeared for the landlord-respondent to give 
us some intelligible meaning of section 7 (6) 
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of the Act which would be of assistance to him, 
but he was unable to give any such explanation. 
Evidently the reason why such a provision was 
enacted was because once a landlord had exhibited 
an unequivocal intention to terminate the tenancy 
and the matter was ‘sub judice’ he should not be 
entitled to avail himself of the benefit of any de¬ 
fault or other act of the tenant to serve as a 
foundation of a second application for eviction in 
case he failed to obtain the requisite relief in the 
first application. 

[4] The order of the appellate tribunal con- 
firming the decision of the Bent Controller 
must be, and is hereby, quashed and the applica¬ 
tion for eviction dismissed. There will be no order 
as to costs. 

C.R.K.IK.S. Order quashed. 


A. I. R. (39) 1952 Madras 284 [C. N. 105 (IS).] 
Krishnaswami Nayudu J. 

Zynab Bi alias Bibijan — Petitioner v. 
Mohammad Ghouse Mohideen — Respondent. 

0. P. No 100 of 1051, D/- 17-5-1951. 

Guardians and Wards Act (1890), Ss. 25 & 4 (2) — 
Guardian, meaning of — Hanafi Muslim mother — 
Right to custody of minor children — Extent of — 
Mother if entitled to apply under S. 25 — (Muham¬ 
madan Law — Guardianship). 

To entitle a guardian to apply tor custody of a minor 
under S. 25 of the Guardian and Wards Act, it is not 
necessary that 9he should show that 6he is a legal or 
natural guardiau of the minor. It is sufficient according 
to the definition in S. 4 (2) of the Act, if she shows that 
she is a person having the care of the person cf the minor 
and as such guardian of the person within the meaning 
of the Act. Under the Hanafi law a mother is entitled to 
Hizanit or custody of the male child until he completes 
7 years of age and of the female child until she attains 
puberty and though she is not the legal guardian of the 
children she is the "guardian” within the meaning of 
S. 4 (2) of the Guardians and Wards Act and therefore 
entitled to apply under S. 25 of the Act for the custody 
of the children : A. I. R. (5) 1918 P. C. 11 ; A. I. R. (21) 
1931 Bom. 311 and A.I.R. (37) 1950 Mad. £20, Ref . 

)Para 5) 

Where due to disputes in regard to properties belonging 
to the mother, Ehe, the mother, is necessitated to live 
away from the father the mother cannot be prevented 
from exercising the right of E\:anal over her miner 
children so long as there is no misconduct or improper 
behaviour on her part. [Para 9] 

i In a petition by the mother for the custody of the minor 
children of the age of 1 year and 10 months, and 5 years, 
the paramount consideration to be taken into account is 
the welfare of the minors. That the children are of tender 
age is sufficient to hold that they should be entrusted to 
the custody of the mother. (Para 10] 

Anno. Guardians and Wards Act, S. 4, N. 1 ; S. 25, 
N. 1, 5 and 8., 

B. Pocker and G . Maheswaran — for Petitioner ; K. 
Vallabhecwara Rao — for Respondent. 

Cases referred to : — 

(Arranged in order of Courts, and in the Courts chro¬ 
nologically. List of foreign cases referred to comes after 
the Indian Cases). 

('18) 45 Ind. App. 73 : (A. I. R. (5) 1918 P. 0. 11). 

[Pr. 4] 

(’34) 1934 All. L. Jour. 399 : (A. I. R. (21) 1984 All. 

722 (2)). [Pr. 9] 

('48) A.I.R. (35) 1948 All. 198 : (I. L. R. (1948) All. 194). 

[Pr. 9] 


i. I. B. 

('34) A. I. R. (21) 1934 Bom. 311 : (58 Bom. 724). 

[Pr. 71 

("49) 1949-2 Mad. L. Jour. 802 : (A. I. R. (37) 1950 
Mad. 320). [Pr. 7 ] 

Judgment. — A Muslim mother of her two 
infant minor children, a female and a male of the 
ages of about five and two respectively applies in 
this petition for custody of her two infants from 
the Respondent, who is her husband, and the 
petition is laid under s. 25, Guardians and Wards 
Act. Parties were married on 14-121941 and have 
four children, Mumtazunnisa aged about seven 
years, Ghiasunnisa aged about five years, Jameel- 
unnisa aged about three years, and Ravoofuddin 
aged about one year and ten months. Ghiasunnisa 
and Ravoofuddin are the minors concerned in this 
petition. The said minor children are admittedly 
at present in the custody of the Respondent, the 
other two Mumtazunnisa and Jameelunnisa being 
with the petitioner. The petitioner was living 
with the respondent till about two months after 
the birth of the minor boy, Ravoofuddin, and it 
i9 stated by the petitioner that for about two 
years after the marriage there have been some 
disputes between the husband and wife regarding 
the properties of the wife and the allegation is 
that the husband, the respondent herein, wanted 
to have these properties for himself, that ho there¬ 
fore persuaded the wife to mortgage the same, 
that, in fact, a mortgage for Rs. 2.000 was execut- 
ed and that on account of these differences there 
have been certain ill-feelings and for some time 
they have been living separately. It i9 alleged 
that the respondent married for the second time 
on 13-1-1949 and lived with his second wife sepa- 
rately for some time and that the said marriage 
was dissolved by Khula through a Khazi on 2-9- 
1949. It is stated that the Respondent came to the 
Petitioner's residence when she was residing with 
her uncle, and took away three of the children 
forcibly, but subsequently the ohildren were 
brought back to the petitioner. The petitioner 
states that eventually, on 30-1-1951, the respondent 
oame to her residence when no male member was- 
present and took away the two minors, Ghiasun¬ 
nisa and Ravoofuddin, that the petitioner raised 
an alarm and cried aloud for assistance and that 
before any assistance could be available the res¬ 
pondent took [away the children and has been 
retaining them till now. 

[2] The contention of the petitioner is that both 
under Mahommedan law and in the interests and 
the welfare of the children, she is entitled to their 
custody. Certain allegations are made in the 
petition that the respondent is of bad character, 
that ho is involved in debt, that the ohildren can¬ 
not be properly taken care of by him and that in 
the interests of the children it is essential that 
they should be restored to their legal guardian, 
the petitioner. The allegations as to his character, 
financial position, and unemployment are denied 
by the respondent in his counter affidavit. The 


1952 Zynab Bi v. Md. Ghouse Mohideen (Krishnastoami Nayudu J.) Madras 285 


respondent's ease is that be has always been 
kind to bis wife and children, that be bas been 
anxious to have his family with him, but due to 
the evil advice of the uncle of the petitioner, she 
is refusing to live with him, with her children. 
There were also criminal proceedings between the 
parties. As regards the removal of the children 
on 30-1-1951, respondent denies that he took them 
* away forcibly, but says that he went to her 
uncle’s house where she was staying, had a talk 
with her and persuaded her to come away with 
him so that they could live happily, that she pro¬ 
mised to join him with the children in a short 
time He then told her that in that case he would 
have two children, the two minors concerned in 
this petition, with him and the other ohildren 
would remain with her to which she agreed; and 
under that arrangement, the respondent says, 
that the two children oame away with him and 
that they are now being well looked after and 
treated properly by the respondent's step-mother 
and his sisters. 

[ 3 ] The main attack of the respondent is 
against the uncle of the petitioner who is stated 
to be an unscrupulous person and the respondent 
says that it is on account of his evil advice all 
these troubles are stated to have arisen. It is not 
necessary for the purpose of this petition to go 
into the truth or otherwise of the several allega- 
tions and counter allegations that are made 
* by the parties excepting those whioh would 
be necessary and relevant for considering the 
question of oustody of ohildren and their 
welfare. The fact that the respondent married 
anothor woman and divorced her is not denied 
and there is no doubt that the relationship 
between the parties has not been very happy, at 
any rate after two years after the marriage and 
that it continues to be so upto now, the disputes 
being mainly relating to the question of proper¬ 
ties. The suggestion of the petitioner is that the 
respondent and his father are anxious to deprive 
her of her two immovable properties which she 
is possessed of, that on account of her failing to 
accede to their request they are trying all means 
to make her unhappy and that their keeping the 
ohildren with them is also one of the modes by 
which they are trying to enforce their will on 
the petitioner. The existence of disputes having 
beenfound.it appoars, that without finding at 
this stage as to whether either party is absolutely 
to be blamed, there have been differences on 
wcount of the properties of the petitioner and 
though there are allegations by the petitioner of 
bad treatment by the respondent, the main trou¬ 
ble seems to arise from the question of the pro¬ 
perty. Whatever the reason is, the husband and 
wife have not seen their way to join. I tried in 
xhe oourse of this enquiry to persuade the mother 
xo live apart for some time with her ohildren, 
when the respondent would be allowed to visit 
her bnt-flhe w not willing to do so as she has 


stated in her affidavit that she apprehends that he 
will treat her cruelly. It has therefore become 
necessary to deoide as to whom the custody of 
the children should be given. 

[4] The petition is also opposed on the ground 
that a petition under s. 25, Guardians and Wards 
Act in the circumstances is not maintainable, 
since the respondent, being the father and not the 
petitioner who is the mother, is the natural guar¬ 
dian as well as the legal guardian; and as such 
s. 26 , Guardians and Wards Act, 1890, which 
makes provision for the restoration to the guar¬ 
dian’s custody of a ward who has left or been 
removed from the guardian’s custody, can have 
no application in this case, and the mother, who 
is entitled only to Hizanat or custody of a minor 
child, cannot be the natural and legal guardian 
and therefore no question of removal of the cus- 
tody of the minor from the natural or legal 
guardian arises. The observations of their Lord- 
ships of the Privy Council in Imambandi v. Eaji 
Mutsaddi, 45 ind. App. 73 are relied upon to 
show that the mother is not the natural guardian, 
but the father alone is the legal guardian and' 
that under the Mahomedan law, the mother is 
entitled only to the custody of the person of her 
minor child up to a certain age according to the 
sex of the child. Comment is made on these obser¬ 
vations of their Lordships of the Privy Council 
by Mull a in his book "Principles of Mahomedan 
Law" at page 296 in these terms: 

“H w° ul d appear from tho passage quoted above that 

father Is the primary and natural guardian of his 
minor children, and that the right of custody of the 
mother and the female relations in 3. 257 below is subjeot 
to the supervision of the father which he is entitled to 
exercise by virtue of hla guardianship. If so, the right of 
hi:anat does not carry with it all the powers which a 
guardian of the person of a minor has under the Guar- 
diane and Wards Act, 1890". 

[ 5 ] This seems to be the oorreot position in so 
far as the right to oustody of male and female 
ohildren of a Muslim upto certain ages is concer¬ 
ned. 8. 25, Guardians and Wards Act provides 
that: 

“If a ward leaves or is removed from the oustody of a 
guardian of hh person, the Oourt, if It is of opinion, that 
it will be for the welfare of the ward to return, to the 
custody of his guardian, may make an order for his 
return, and for the purpose of enforcing the order may 
oause the ward to be arrested and to be delivered into the 
oustody of the guardian." 

Relying on the language.of s. 25, it is contended 
that there must be leaving or removal of the 
ward from the ouBtody of the guardian, when 
alone the Court can take into consideration the 
welfare of the ohild and deoide as to whether 
the custody should be restored. But in this oase 
the mother not being the guardian of the person 
of the minors, the father alone being the guar¬ 
dian, it is contended, that an order under this 
section cannot be made. It is therefore necessary 
to see whether, even though the mother is not 
the legal guardian under the Mahomedan Law 
she is, for purposes of the Guardians and Wards 
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Act a guardian who is entitled to the custody of 
her minor children, in view of the definition of 
'guardian* under S. 4 ( 2 ), Guardians and Wards 
Act, is ‘a person having the care of the person 
of a minor or of his property * or of both his per- 
son and property." In my opinion, it is not neces¬ 
sary far a person, as in this case of a Muslim 
mother, to show that she is legal or natural 
guardian in order to entitle herself to the relief 
given under S. 25. It is sufficient if she is a per¬ 
son having the care of the person of the minors. 
It is therefore for consideration whether a Maho- 
medan mother, under her personal law, is entitl¬ 
ed to the care of the person of the minors—in 
this case, the minors are a girl of five years old 
and a boy of the age of two years Parties being 
Hanafees, the mother is entitled to hizanat or 
custody of the male child until he has completed 
the age of seven years, of the female child until 
she has attained puberty. Obviously therefore 
the mother, under Mahomedan law, is entitled to 
the care of the person of her minor daughter 
until she attains puberty and of her minor son 
until he attains the age of seven years. In this 
view, a Mahomedan mother comes within the 
definition of a guardian under the Guardians and 
Wards Act. If she comes within the scope of the 
definition of ‘guardian’ under the Guardians and 
Wards Act, the petition under s. 25 of the Act 
is maintainable. What all the Privy Council has 
laid down in the case cited is that by reason of 
the mother being entitled to tho custody, she 
cannot claim to be the legal guardian Though 
the mother has got the right to custody, the right 
of supervision and control is with the legal guar 
dian, who is the father. But that would not de¬ 
prive the mother from having the care of tho 
person, viz. custody of the children upto certain 
age, according to the faith to which the parties 
belong—whether they are Hanafees, Shiyas or 
Shafees. In view of this, the petition under S. 25 
of tho Act is maintainable if there has been re 
moval by tho respondent of these two children 
from h*r custody. 

f 6 ) As regards this point the evidence is con¬ 
flicting, tho mother contending that taking ad¬ 
vantage of the absence of any male members in 
the house, the respondent took away the children 
forcibly, while the respondent contends that the 
children came away with him under an arrange¬ 
ment. It is quite unlikely that the boy who is 
stated to be aged one year and ten months would 
have come willingly with the father, [t is also 
doubtful whether the children could have been 
brought under any arrangement since, if the res¬ 
pondent’s case has to be accepted, one would 
have expected him to have taken suitable steps 
to implement the arrangement. It is therefore 
not possible to hold that there was any such 
arrangement. 

[ 7 ] The question of maintainability of a peti¬ 
tion of this nature has been considered in the 


decisions: Noshirwam Manehshaw v. Kharaosh. 
banu Noshirwan , a. I. R. (211 1934 Bom 311 and 
Venkaiaram Ayyangar v. T hula si dvimal, 1949 . 
2 Mad L. Jour. 802. Both the decisions hold that 
the word ‘guardian’ in S. 4 is used in a wide sense 
and does not necessarily mean a guardian duly 
appointed or declared by the Court, but includes 
a natural guirdian or even a de facto guardian. 
In view of this, the correct conclusion that could 
be arrived at on a reading of S. 4 (2) is that the 
petitioner is a guardian as defined in the Act. I 
therefore find that the petition is maintainable. 

[8] Tbo other objection is that even though 
the mother is entitled to hizanat, she has lost 
that right by reason of her having gone and re¬ 
sided during the subsistence of the marriage at 
a distance from the father’s place of residence. 
There is no dispute that the petitioner and the 
respondent are living apart, the petitioner near 
Mount Road and the respondent in Triplicane, 
both suburbs in the City of Madras. They there, 
fore reside separately during the subsistence of 
the marriage. But the question is whether the 
Petitioner resides at a distance from the father's 
place of residence. It is necessary to find as to 
what is meant by the words "residing at a dis¬ 
tance from the father’s place of residence”. This 
disqualification is mentioned as one of the dis¬ 
qualifications in Malta's Mahomedan Law at 
page 297, the other disqualificatior 9 being : 

“ (1) if she marries a person Dot related to the child 
within the prohibited degrees, for example, a 
stranger; or 

(2) if she is loading an immoral life, as where she is 

a prostitute; or 

(3) if she neglects to take proper care of the child.” 


Wilson in hi 9 Anglo Mahomedan Law mentions 
the same four categories of disqualifications. Wil¬ 
son says at page 185 of his treatise: 

“A woman otherwise entitled to the custody of a boy 
or girl is disqualified -by going to reside at a distance 
from the father's place of residence except that a 
divorced wife may take her own children to her own 
birth place, provided it bo also the place at which the 
marriage vas contracted." 

Reference is made by Mulla in his book to Hedaya 
and Baillie’s “Digest of Muhammadan Law”. A 
translation of the Hedaya is found in vol. I of 
Hamilton’s Mussalman Laws. In Hedaya the 
disqualification consequent on the mother living 
at a distance from the father’s place of residence 
is not specifically mentioned. In dealing with 
the place of HizaDut, Baillie in bis ' Digest on 
Muhammadan Law” Part I, second edition at 

page 439 states : , . 

"Where the husband and wife are residing w the pro- 
per place of hizanut. while the marriage subs s . 0 

that the husband cannot leave the city where ^ p y 
residing, and take the child with him out of the custody 
of tho woman to whom it properly belong 0 
child is independent of her caTe; and if the wife should 
desire to leave the city he can prevent her, whether sho 
have the child with her or not." 

Though this is not mentioned as a disqualitica- 
tion in 'Hedaya’ it is not possible to disregard the 
mention of it in the wellknown and accepted 


4952 ZynaB Bi y. Md. Ghouse Mohideen ( Erishnaswami Nayulu J.) Madras 287 


treatises on Muhammadan law by Mulla and 
"Wilson and by Baillie in his "Digest on Muham¬ 
madan Law”, and it may be taken for granted 
that residing at a distance from the father’s place 
of residence is a circumstance against, though 
not strictly a disqualification to the mother's 
right to have the custody of the child. The rea¬ 
son behind this rule appears to be that the mother 
* should not choose to reside at such distance from 
the fasher, so as to deprive the father or prevent 
him from having access and exercising the neces¬ 
sary supervision over the child of which he is the 
legal guardian. Syed Ameer Ali in his Mahome- 
dan law at page 300 states as follows: 

“The right of hizanat or oustody, according to ali the 
Bchools, id lest — 

(1) by the subsequent marriage of the hazina , with a 

person not related to the infant within the prohi¬ 
bited degrees; 

(2) by her misconduct; 

(3) by her changing her domicile so aa to prevent the 

fathor or tutor from exercising the necessary 
supervision over the child; and 

(4) apostasy from Islam.” 

It is therefore not open to the mother, taking 
advantage of the right of hizanat , to take away 
the ohildreu to whichever place she pleases and 
thus deprive the father of his natural and legal 
right to have the control and supervision over 
his children to which he is entitled. In the pre. 
sent case, the distance is not such as oould be 
stated to prevent the father from going and seeing 
the children and doing his duty as the guardian. 

[9] It is contended on behalf of the respondent 
that the mere separation of the wife from the 
husband would amount to living at a distance 
from the father's place of residence and that 
therefore the petitioner has become disqualified 
from exercising her right of htzanat. It could 
not have been intended that the right of hizanat 
should be taken away, if for instance, the mother 
lives away from her husband and that the right 
of hizanat which was granted to her should be 
deprived to her for a cause for which she may 
not be solely responsible. The language used by 
Ameer Ali as to residing at a distance would only 
mean residing at such distance as to make it 
impossible for the father to go and supervise his 
children. If the mother lives apart at a distance 
and leads a life of open immorality or miscon¬ 
ducts herself, the latter ground would be suffi- 
oient to prevent her from exeroising the right of 
hizanat, irrespective of whether she is residing 
at a distance or not. Learned counsel has been 
endeavouring to show that the respondent was 
not responsible for the petitioner’s living away 
from him. that he did not treat her cruelly and 
that there was no justification for her residing 
separately. The deoision of that question is not 
really necessary in this case as no charge of 
misconduct has been levelled against the peti¬ 
tioner; and the only charge is that she is living 
separately, whioh, by itself, is not sufficient to 
disqualify her from exercising the right of 


hizanat. If in fact the intention had been to 
deprive the mother of the right if she lived sepa¬ 
rately from the father’s place, it would have been 
so expressed. But it has not been done. The loss 
of the right of hizanat by reason of living at a 
distance was considered in Iff. Hatdri B>gam v. 
Jau-wad Ali, 1934 ALL. L. Jour 369 where the 
mother was living in Lucknow and the father in 
Gorakhpur and it was held that the mother had 
the preferential claim under the Hanafi Law. In 
Mt.iSahna Began v. Malka Ara Begum, a.I.r. 
f35) 1948 all. 198 a Bench of the Allahabad High 
Court held as follows: 


"According to the Hanafi Law as between a mother 
and a lather, the mother has a preferential claim to the 
custody of their children. It cannot be laid down as an 
absolute proposition that she loses the right of custody 
if she gees and resides at a distance from tbs father a 
place. It all d-pends upon circumstances. If the stay is 
only temporary or is forced or is due to circumstances 
beyond her control, it is difficult to hold that she should 
even then bo deprived of the custody of her own children. 
She loses the right of custody of her children only ii 
she has any defect of character such as would render 
her unfit to have the custody of her own child.” 

There can bo no doubt that due to certain cir¬ 
cumstances this living separately had become 
necessitated, the circumstances mainly being 
disputes over the properties of the petitioner. 
The petitioner states that circumstances com¬ 
pelled her to live away from the respondent. In 
view of those circumstances and so long as there 
is no misconduct or improper behaviour on the 
part of the mother, it cannot be said that such 
living apart would disentitle her from exercising 
the right to which she is entitled under the 
Mohammadan law to which the parties belong. 

[101 Apart from all these, in a petition of this 
nature, the paramount consideration to be taken 
into account is the welfare of the minors. The 
boy beiDg less than two years, it is ordinarily 
necessary that he should have the benefit of the 
mother’s milk and the one circumstance that the 
children are of tender years is sufficient to hold 
that it is desirable that they should be entrusted 
to the custody of the mother. 


[ill In Hamilton’s Mussalman Laws at p. 888, 
dealing with the length of the term of Hizanat 
Hamilton says as follows : ’ 


awaiiai, wun respeot to a male ohild 
appertains to the mother, 'grandmother, or so forth’ 
until he becomes independent of it himself, that is to- 
8»y become capable of shifting, eating, drinking, and 
performing the other natural fnnotlons without assis¬ 
tance; after whioh the oharge devolves upon the father 

or next paternal relation entitled to the office of guar^ 

dian because, when thus far advanced, it then bewmes 
necessary to attend to hie edneation in all branches of 
useful and ornamental science, and to»initiate him into- 
a knowledge of men and manners, to eflect which the 
father or paternal rotations are best qualified: (Kaiiak 
Bays that the Huanat, with reBpect to a boy, ceases at 
the end of seven years, as in general a child at that aee- 
is oapable of performing all the necessary offices for 
himself, without assistanoe) but the right of Eiianat- 
vnth respect to a girl appertains to the mother, grand- 
mother, and so forth, until the first appearance of the- 
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menstrual discharge, (that is to say, until she 
attains the age of puberty) because a girl has occa¬ 
sion to learn such manners and accomplishments 
as are proper to woman, to the teaching of which 
the female relations are most compeptent; but 
after that period the charge of her property be¬ 
longs to the father because a girl, after maturity, 
requires some person to superintend her conduct, 
and to this the father is mostly completely 
qualified.” 

This statement of law, though applicable to those 
professing the Hanafii faith among Mussalmans 
can. in view of its reasonableness and practica- 
biliiy. be usefully treated as of general applica¬ 
tion and as affording valuable guidance in con¬ 
sidering questions relating to custody of minors 
in this country. 

(12) After careful consideration, I find that the 
proper person x under whose custody these minors 
should be is the mother. I therefore direct the 
respondent to hand over the two minors, viz. 
Ghiasunnissa and Ravoofuddin to the petitioner. 
Respondent will be entitled to visit his children 
twice a week, preferably on Sundays and Wednes¬ 
days. Respondent will pay the costs of the peti¬ 
tioner and her Advocate's fee, which I fix at Rs. 100. 
C.R.K./K.S. Application allowed. 


A.I.R. (39) 1952 Madras 288 [C. N. 105(19).] 
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AYYAR J. 

A. M. M. Srinivasan Chettiar and others. Appel¬ 
lants v. Ar. Rm. Ar. Arunachalam Chettiar and 
another, Respondents. 

O S. Appeal No. 21 of 1949, D/- 29-8-1951. 

Limitation Act (1908) S. 13 — Suit against joint 
family — Manager out of India. 

Under the law, the manager is the person who 
has got authority to represent the joint 
family in all its transactions and the plaintiff is 
entitled to file a suit against the manager of the 
family and obtain a decree against the entire as¬ 
sets of the joint family in his hands. It is suffi¬ 
cient that the suit against the manager is in time 
because that will enable the plaintiff to obtain a 
decree against the entire joint family property 
through its manager. Where the manager has 
gone out of British India the period during which 
he was so absent might be excluded in computing 
the period of limitation though other inembers of 
the family were residing in British India and there 
was no legal impediment to the plaintiff filing the 
suit against them. (Para 3) 

Anno: Lim. Act, S. 13 N. 5. 

R. Kesva Iyangar, V. Ramaswami Iyer and S. R. 
Krishnamachariar and M. Natesan, for Appellants; 
R. Rangacliari, for Respondents. 


VENKATARAMA AYYAR, J.: This is an appeal 
against the judgment of Bell J. decreeing O. S. 
No. 124 of 1944. The plaintiff is a Nattukottai 
Chettiar carrying on banking business. The de¬ 
fendants are members of a joint family called 
A M. M. family. One Meyyappa Chettiar was the 
manager of the joint family at the relevant period. 
Prom 1-11-1939 to 3-3-1941 he, as manager of the 
loint family, borrowed various amounts from the 
plaintiffs Arm. He died on 21-10-1942. The family 
has thereafter continued joint and the defendants 
are the members of thfit family. The suit is to re- 
cover the amounts due on account of these oorrow- 
ings. The suit was originally laid only against the 
first defendant on the footing that he was the 
manager of the family. But he pleaded that he 


was not the manager of the joint family and an 
application was thereafter made for impleading the 
second defendant as the manager and 
other members of the family. The 
second defendant has appeared and has contested 
the suit along with the other defendants. Two of 
the pleas put forward in defence alone are material 
for the purpose of this appeal. One is that the * 
suit is barred by limitation and the other is that 
the debt was not borrowed lor joint family pur¬ 
poses and therefore it will not be binding on th& 
brothers of Meyyappa or his nephews. 

(2) Bell J. held that the suit was not barred by- 
limitation and that the debt was binding on the 
family and has granted a decree. The defendants 
1, 2 and 4 to 8 appeal. 

(3) The first point that has to be considered is 
the plea of limitation. The borrowings were from 
1-11-1939 to 3-3-1941 as we nave already mentioned. 
The suit was filed on 28-4-1944, i.e., more than three 
years from even the last borrowing. If the case is 
treated as one purely to recover a loan, the suit 
would be obviously barred under Art. 57 of the 
Limitation Act. Bell J. overruled the plea of limi-. 
tation on the ground that the defendants had 
really an overdraft accommodation with the plain¬ 
tiff up to a limit of Rs. 10,000 and that as that had 
not been reached, there was no cause of action un¬ 
til that limit was reached and until a demand was 
made. We are unable to agree with this view of 
the question. But all the same we agree that the 
suit is not barred by limitation for a different 
reason. The second defendant is the manager of 
the joint family. He was away from British India 
from at least 1942 and it was only during the pen¬ 
dency of the suit that he came to India. Then he 
entered appearance and contested the suit. S. 13. 
of the Limitation Act provides that where the de-l 
fendant has gone out of British India, the period!* 
during which he was so absent might be excluded) 
in computing the period of limitation. It is not 
denied that if this section applies the suit will be 
in time so far as the second defendant is concern¬ 
ed. But what is contended is that other members 
of the family were residing in British India and 
there was no legal impediment to the plaintiff filing 
the suit against them. But under the law, the 
manager is the person who has got authority to re¬ 
present the joint family in all its transactions and 
the plaintiff is entitled to file a suit against the 
manager of the family and obtain a decree against 
the entire assets of the joint family in his hands. 
In our opinion, it is sufficient that the suit again$t| 
the second defendant as manager is in time be¬ 
cause that will enable the plaintiff to obtain a 
decree against the entire joint family property 
through its manager, the second defendant. In this 
view, we hold that the suit is in time and the plea 
of limitation ought to be accordingly overruled. 

(4) The next point that is urged is that the 
plaintiff has not established that the debt was 
borrowed for a purpose binding on the other mem¬ 
bers of the family. The fourth defendant is the 
son of Meyyappa who borrowed the amount ana 
the eighth defendant is the grandson; but the other 
defendants are the brothers of Meyyappa and nis 
nephews. The argument on behalf of the appel¬ 
lants is that there is no satisfactory proof that the 
amounts were borrowed by Meyappa onbehalf o 
the joint family. But the family of the defendants is 
a banking family. They are doing banking business 
in Saigon. Malaya and other places. P. W. 1 
to an adathi agreement between the plaintiff ana 
the defendants' family and fiirther deposes that 
Meyyappa represented that amounts were bo 
for'the purpose of this business. The defendants 
have not produced their account books to show 

that these amounts have not been brought into t 
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business. The learned Judge has accepted the 
evidence on the side of the plaintiff and we agree 
that it has been sufficiently established that the 
debt is binding on all the members of the family. 

(5) In the result, both the contentions of the 
appellants fail and this appeal is dismissed with 
costs. 

C.R.K./D.H. Appeal dismissed. 


ra 
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In re Rajagopala Aiyangar, Accused. 

Ref. Trial No. 35 of 1951 and Criminal Appeal 
No. 249 of 1951, D/- 28-9-1951. 

(a) Penal Code 11860), Ss. 302, 84 — Multiple 
murders — Accused not insane — No motive — 
Sentence — (Criminal P. C. (1898). S. 401) — Cri¬ 
minal P. C. (1898), S. 367). 

In cases oj multiple 7iiurdcrs where an accused 
is clearly not insane in the sense that he did not 
know what he was doing, and clearly knew what 
he was about, the mere absence o) motive, the 
apparent senselessness of the murders and the fact 
that he murdered persons in his own family in 
cold blood can furnish no extenuating circum¬ 
stances which the Courts can take into considera¬ 
tion in mitigation of the sentence, in such cases, 
Courts cannot take upon themselves the respon¬ 
sibly of recommending for a comparatively short 
period of imprisonment a man ulio has once been 
a victim to homicidal frenzy of this description 
\ and expose other innocent persons to a similar 
\ attack after his release from prison, in cases of 
• this kind the law must take its course, and the only 
y, sentence tliat a criminal Court can pass is the ex¬ 
treme penalty. •Case law reviewed.' (Para 8) 

(Court refused to reduce sentence to transpor¬ 
tation for life or recommend the case under 
S. 401, Criminal P. C„ to Govt.) (Para 8) 

Anno: Penal Code S. 302, N. 11, s. 84, N. 11. Cr. 
P.C. S. 401, N. 1. 

(b) Penal Code (1860), S. 84 — Uncontrollable 

impulse is no defence. (Para 7) 

Anno: Penal Code, S. 84, N. 1. 

K. S. Naidu, for Accused; The Assistant Public 
Prosecutor, for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C86) 10 Bom 512 (Prs fi 7 ) 

1C96) 23 Cal 604 fp®’ i 

.<’50) 1950 Mad W N Crl 95: (AIR (37) 1950 Mad 
592:51 Cri L Jour 1491) (Pi* g) 

< t 7) T 16 „£ at 333: (AIR (24) 1937 p at 363:38 Cri 
Li J 846) ip_ g) 

(1920) 15 Crl A R 10 (Pr ? 

(1925) 19 Crl A R 50 ' 7 

Med Chir Rev. Vol. 28 P. 84 (Pr s 6 7) 


or what happened to her children. She was not 
examined as a witness in this case. The learned 
Sessions Judge of East Tanjore has found the ap¬ 
pellant guilty of the quadruple murder of his four 
children and sentenced him to death. H e also 
found him guilty under S. 307, I.P.C., of attempting 
to murder his wife and sentenced him to trans¬ 
portation for life. 

(2) The facts of this distressing case are per¬ 
fectly clear. Two neighbours, P. Ws. 1 and 2, were 
awakened after midnight by noises and grons from 
this house and came out to find appellant stand¬ 
ing at the threshold of his house with an iron 
pestle, M. O. 1. in his hand. They both say he 
told them "I have closed all. but 1 cannot bring 
myself to kill the small child" and pointed to his 
youngest daughter aged 2 standing near him 
P.Ws. 1 and 2 immediately went to the police 
^ au °n- J The Sub-Inspector, P.W. 12, found one of 
the children dead and sent AlathuravaUi and the 
three other children who were alive to the Nega- 
pattinam hospital, where the children succcumbed 
to their injuries. Their heads were all crushed 
by blows fjom this pestle. 

(3) Appellant made no attempt to deny his 
guilt. In the lower Court he merely said that all 
tne evidence against him was true. At the Ses¬ 
sions trial he aiso said he had nothing to say and 
duct* n ° attempt 10 ex P lain his horrifying con- 

(4) Appellant "was a clerk in the Indian Bank 

drawing Rs. 120 a month. He also had some pro¬ 
perty lands and a house said to be worth about 
Ks. 25,000. The evidence shows that he was to all 
outward appearances happily married to his wife 
by whom ne had no less than six children The 
eldest daughter was fortunately staying with a 
relation. The other five children, a son aged 10 
and four daughters aged 8, 6, 4 and 2 were sleep¬ 
ing in their nouse that night. Not a vestige of 
suspicion in the evidence attaches to Matliura- 
valns chastity. Absolutely no motive Is disclosed 
as to why the appellant should have suddenly at 
midnight set about clubbing his wife and all his 
clnldren with the obvious intention of doing away 
with them. The evidence of P. Ws. 1 and 2, we see 
no giounds for rejecting in any single particular, 
that when Uiey saw him standing outside his 
threshold with this pestle he told them words to 
the effect that he hud killed them all, but could 
no. bring himself to kill his youngest daughter, 
piis conduct by itself clearly shows that appellant 
knew what he was doing and it makes anv Plea 
of insanity under S 84. LP.C., out of the question. 
The conviction of the appellant under S. 302 I p c 
is correct and is confirmed. ’ ’’ 


JUDGMENT: This is a most tragic case in 
Which the appellant, one Rajagopala Aivangar 
aged 30, has been found guilty of clubbing his wife 
and four children shortly after midnight in their 
house in Kivalur. The four children clubbed 
murderously on their heads with an iron pestle 
succumbed to their injuries, but his wife Mathura- 
yalll sundved. She had eight injuries mainly on 
*» and face with suspected fracture of the 
skim. After sometime in hospital she was dis- 
^ th wounds healed, but her mental 
..W™ 1 * and - according to Dr. Mrs. 
Mathew, unable to say anything about her family 
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(5) As regards motive we have laboured in this 
case to find anything suggestive of any motive for 
these ghastly and apparently inexplicable mur- 
« , W .l hav . e , , even searched the case diary and 
we find there this record of what the accused said 
to the police when first examined to see if it 
contains anything which could be used in his 
favour. The case diary extracts reads as follows- 
The accused was examined in detail. He stated 
that he is living in Kivalur for the last two years 
and he was originally godown keeper at Kivalur 
and he is now transferred to Tiruvarur and he 
handed over charge of the keys of the godowns 
and there was some shortage and so he was in 
trouble over the shortage of keys and he stopped 
there and did not speak anything coherently 
afterwards. He is not communicative and he 
does not speak properly." 

Further investigation brought nothing to light as 
regards any irregularity in his Bank work. We 
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are e/en prepared to assume that he was worried 
over some bank affairs, but we cannot find in this 


anything by way of extenuating circumstances. 

(6) The learned Advocate for the appellant has 
drawn our attention to a series of decisions in'not 
dissimilar cases on the basis of which in cases 
ol multiple murders of this kind the most lenient 
treatment has been accorded to them on the basis 
of an inference of temporary mental derangement 
from the motiveless nature of the crime committed. 
As we were unable to agree with this treatment 
accorded to such cases we have traced them to 
their source which appears to be a judgment of 
1886 in 'Queen Empress v. Lakshman Dagdu', 10 
Bom 512 by Birdwood and Jardine, JJ., of the 
Bombay High Court. That was a case in which an 
accused person brutally killed his two young child¬ 
ren with a hatchet after having been ill with fever 
for several days. His wife who gave evidence said 
he became bewildered and unconscious when fever 
came on. The Sessions Judge sentenced him to 
death. In appeal the learned Bombay Bench re¬ 
ferred to a case in 'Reg v. Greensmith', Med Chir. 
Rev. Vol. 28 p. 84, in which Greensmith was 
charged with the murder of four of his children. 
Reference was made to 'Taylor's Jurisprudence, 
6th Edition, page 926', as authority for Greensmith 
being subsequently respited on the ground of in¬ 
sanity on the active interference of a Dr. Blake and 
others. There was reference in that judgment to 
an observation by Dr. Taylor to. the following 
effect: 

"It may be a dangerous doctrine to adduce the 
■crime'' or the mode of perpetrating it, as 'evi¬ 
dence' of insanity; but such cases as these in¬ 
contestably prove that there are some instances 
in which this is almost the only procurable evi¬ 
dence." 

Holding that the case before them was similar to 
that in Greensmith's case the learned Judges made 
a recommendation to Government for commuta¬ 
tion while passing the lesser sentence of transpor¬ 
tation for life. This decision was followed with 
approval in 1896 in Queen Empress v. Kadar 
Nasyer Shah', 23 Cal 604 in the case of a man who 
had strangled a boy aged 8 whom he was bringing 
up. In a case decided by a learned Bench of the 
Patna High Court in 1937 in 'Emperor v. Gedka 
Goala', 16 Pat 333, Goala attacked his own family 
with a knife and killed his wife, two daughters and 
a son. In that case he was acquitted by the Ses¬ 
sions Judge in agreement with the assessors who 
accepted his plea of insanity. In appeal he was 
found guilty of murder and transported for life 
with a recommendation made under S. 401. Cri¬ 
minal P. C. Rowland. J., in his judgment followed 
'Queen Empress v. Kadar Nasyer Shah’, 23 Cal 604, 
describing it as a leading case which has been re¬ 
peatedly followed. With the greatest respect we 
are in complete agreement, so far as the question 
of the plea of insanity is concerned. The next 
decision placed before us in 'Kulandai Thevar v. 
Emperor', 1950 Mad W N Cr. 95. a learned Bench 
of our own High Court in which an accused per¬ 
son who was described as tired and hungry sud¬ 
denly and without any cause or motive attacked 
a Muslim who accosted him, with an aruval and 
when pursued ran amock and slaughtered four in¬ 
nocent children. The learned Judges referred to 
the three decisions to which we have adverted and 
following those precedents reduced the sentence to 
transportation for life and made a recommenda¬ 
tion to Government under S. 401, Criminal P. C. 

(7) With the greatest respect we are unable to 
follow this trend of judicial decision, but have not 
thought it fit to make any reference to a Full 
Bench as it relates only to the question of e en- 


A. L R. 

fence which is one which must rest on the facts 
of each case. We have examined the decision 
•Queen Empress v. Lakshman Dagdu’, 10 Bom 512, 
of the year 1886 and find that it was based on the 
decision in Greensmith's case reported in the 6tb 
Edn., of Taylor on the basis of which on the 
alleged ground of insanity a reprieve was granted 
on a representation led by a doctor of that day. 
We have looked into the 6th Edn. of Taylor's 
Medical Jurisprudence which came out in the'year 
1910 and can find no reference there to the case of 
•Reg. v. Greensmith', Med. Chir. Rev. VoL 28, p 84, 
at all. The 6th Edn., of Taylor referred to in the 
Bombay decision appears to be the 6th Edn., of a 
Manual of Medical Jurisprudence by Dr. Tay¬ 
lor which ran into at any rate 12 editions. We 
have been able to obtain a copy of the 12th Edn.,. 
of this Manual published in 1891. Even in this 
edition there is no reference to Greensmith’s case 
and the opinion of Dr. Taylor on which the Bom¬ 
bay decision was founded. It is obvious that the 
Bombay case of 1886 referred to the 6th Edn., of 
Taylor's Manual of Medical Jurisprudence, and 
that even by 1891 it was thought fit to exclude 
Greensmith’s case and the opinions expressed in 
the 6th Edn., altogether. Dr. Taylor himself had 
died in 1880 after being for 40 years Professor of 
Medical Jurisprudence in Guy’s Hospital Medical 
School. In the 9th Edn., of Taylor’s Medical 
Jurisprudence published in 1934 with a complete 
revision of the legal aspect by Mr. W. G. H. Cook„ 
L.L.D., London, we find some scathing judicial re¬ 
ferences to the doctrines of irresistible impulse, 
impulsive insanity and temporary mental derange¬ 
ment on medical theories. There is reference at 
page 817 to Mr. Justice Wightman’s reference in 
•R. v. Burton*, to the doctrine of uncontrollable^ 
impulse as a most dangerous doctrine fatal to the| 
interests of the society and the security of life.# 
We think it only necessary to quote this paragraph# 
from this Edition of Taylor’s Medical Jurisprudence!) 
at pages 817-818: 

"This defence has been raised in several cases in 
recent years, and in R. v. Holt’, (1920) 15 Crl 
A R 10 the Court of Criminal Appeal declined 
to extend the test laid down in 'M’Naughten's 
case', so as to include 'uncontrollable impulse.' 
The Lord Chief Justice said: 'It is not enough for 
a medical expert to come to the Court and to say 
generally that in his opinion the criminal 
is insane. There must be some evidence of in¬ 
sanity within the meaning of the rule in 
M’Naughten’s case’. In 'R. v. Kopsch’, (1925) 19 
Crl AR 50. the Court of Criminal Appeal laid 
down that the defence of uncontrollable impulse 
is unknown to English law. The Court express¬ 
ed the view that ‘the defence of insanity in this 
case, as in so many cases was “the merest 
nonsense” and that “if the fantastic theory or 
uncontrollable impulse were to become part of our 
criminal law. it would be merely subversive.” 

"If the law were to be relaxed in the way sug¬ 
gested by some medical men, it is the opinion or 
the Lord Chief Justice of England that the re¬ 
sult might be to transfer to a section of the 
medical profession the question whether a great 
number of ordinary criminals should be held 
responsible by the law.’’ 

With great respect we are in complete agree¬ 
ment with this summary contained in Taylors 
Medical Jurisprudence itself as to what should 
be the correct law in multipue murders of this . 
kind and to the extreme difficulty in passing sen¬ 
tence for Courts to infer temporary derangement 
or hallucination or some uncontrollable impulse 
from the fact that multiple murders are brutally 
and senselessly committed by a person without 
any apparent motive conscious of what he was- 
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doing and to take this into consideration as an Prevention and Divorce) Act, one of the defences 

extenuating circumstance which would protect him raised is that Madras Act VI of 1049 itself is in- 

from the extreme penalty of the law. In the valid and inconsistent with the Constitution the 

tenth and the most recent edition of Taylor's case involves a substantial question of law a* m 

Principles of Jurisprudence, Vol. I, in considering the interpretation of the Constitution tin- d.-t-r. 

the question of insanity, there is at page 665 the mination of which is necessary for the disnosni ni 

fnllmvinp* observation* thi* _ ...... . . u f 


following: observation: 

“In some respects medical opinion has seemed for 


this case and the case falls under Art . 228. 

The question ichether even if the Act is incon- 


--— - . - r 77 ’ — tic/: ii LfLC A Cl »<? ninny'. 

many years to have ranged itself on the side of sistent with the Constitution and therefore void 

the criminal; but this is due not so much to a under Art. 13 of the Constitution the vc'iVon is 

[X desire to preserve the criminal from punishment sustainable because the second 'marrlcar whirl, 
as from a fundamentally different view in regard furnislied the petitioner with a right to obtain a 
o the results obtained from punishment as con- divorce took place before the coming into force of 
trasted with the results which might be ob- the Constitution, also involves a substantial aucl 

tamed from a different form of treatment." tion of law as to the intcroretation of the Const] 


- - - —-. .7 . 7*--uo inz iruci yreianon nr rnr rnveti 

Much has been written in this about the difference tuion. in particular Art 13 AIR (m roster 
of opinion as between the medical and legal ap- 128, Ref. ' , S 

proach to the criminal. -- - - \raras 1 , m ) 


... ___ . V! r. 

(8) We have embarked on this analysis of the Case referred to- 

inf Am A C * 1, „ A- - t _ r . . . * * 


N. C. V. Ramanujachari, for Petitioner. 


history of the trend of Indian decisions in the 
matter of sentence, widely divergent as it is in 
English law, as we find it based on a medical opin¬ 
ion which appears to have been expressed by Dr. 


(’51) 1951-1 Mad L J 370: (AIR (38) 1951 q r 
128:52 Cri L J 860 S C) <p? £ 

CJ ' : This 45 an application 


iuu wixu.il appears ro nave oeen expressed by Dr. inis is an application 

Taylor some yearn prior to 1886 which has received made under Article 228 of the Constitution praving 

the strongest discouragement and criticism from ' u S' p \ No - 18 of *950, pending on the file of the 

the English Courts so much so that the decision Subordinate Judge's Court at Eluru may be with- 

on which he relied, the Greensmith case in which ,7° 111 ls Court and disposed of after detc- 

the Court passed the death sentence, has not been m “ lng the question of law involved therein The 
cited in any of his subsequent editions. In cases !*! tltlon was under S. 5 of Madras Act VI of 
of multiple murders of this kind where an accused i“. ■ the Madras Hindu (Bigamy Prevention and 

is clearly not insane in the sense that he did not D ‘ v ?£ ce) Act. The relief claimed was dissolution 

know what he was doing, but in the present case ^ marriage of the petitioner with the re*- 
where he clearly knew what he was about, the ?. ondent °'i the ground of the second marriage of 

mere absence of motive, the apparent senselessness the respondent. One of the defences raised is that, 

of the murders and the fact that he murdered Madras Act VI of 1949 itself is invalid and incon- 

persons in his own family in cold blood can. in our slstent with the Constitution. I 

opinion, furnish no extenuating circumstances . In „ our opinion the case certainly falls under 
, which we can take into consideration in mitigation , Ar i 1c ‘ c 228 the Constitution and we are satis, 
of the setence. We cannot take upon ourselves the , Uiat th e case Involves a substantial Question 
responsibility of recommending for a comparatively ?/ law as to the interpretation of the Constitution 
short period of imprisonment a man who has determination of which is necessarv for the di-- 

once been a victim to homicidal fremy of this des- P?sal of this case. This petition'is however' 
ciiption and expose other innocent persons to a strongly opposed on the ground that even if we 
™ ai ’ f a a , ck his relca5e from P rison - hi to hold that the Act is inconsistent with the 
cases of this kind, as it appears to us the law Constitution and therefore void under Art 13 of 
must take its course, and the only sentence that ! h ,° Constitution, nevertheless, the petition is <=us- 
a criminal Court can pass is the extreme penalty, finable because the second marriage which fur 

hu C noinf 1 1 d rf S f SS1 ° nS M Judge has done we consider the Petitioner In the petition with a right 

his painful duty in this case. We are unable to f° obtai n a divorce took place before the coniine* 
reduce the sentence to transportation for life, far lnt ,? , forc e of the Constitution, and therefore the 
less to make any recommendation to Government petltion was sustainable. i n our ODinion thtc 
under S. 401, Criminal P.C. We have no option °£ ain Evolves a substanUal question of hw as to 
JLS* viaw f wc have taken but to dismiss the l . h * interpretation of the Constitution in particular 

SS ,he scntoM p— «*&&&!» 

C.R.K./R.G.D. order accordingly. Supreme Court of India in ‘Keshavan Madhaval 

_ fn V ’ S a ( ^ 0f Bomba y'. 1951-1 Mad L J 370 

n? cas . e there were actually proceedings com- 

A I. R. (39) 1982 Madras 291 (c. N. 705 SEtSMTA ^ 

RAJAMANNAR, C.J. AND SOMASUNDARAM. J. mencement of (lie Oonstltutto'’ The ouesUon'ST 

RSZZtT mnm - PM ”°" er ”• *^X S “<?oSSr.n°l!, d 0 b gro P u r hTS d t T 

- 1®, d,. ES S 7 1?1 '>°1 

ti$S St Z l0n °' Ar ‘ ,cU 228 - ^PPlfcafion ft 1 be " t ‘“" " Itafmto'.tCto'E 

hiw. (Bi S<tmy Prevention and Jy c| sm cn t !n that case which were relied upon bv 
VOM hurrn {V . ° f t I949) ~ Defence that Act is ft 1 / 0 : the respondent, but we do not th^t 
sZ&ln % A -. 13 , of Co,lsli ^tion. involves Lo^hips purported to finally decide he 

ff !ix l , on of law living Interpreter q uestl °n whether anj- proceeding cmild be com 
t ifZ?L C ? nS £ tuti0n ~ Q uestion whether petitlnTi mencc , d the Constitution reiving upon ^he 
ConstuhnU^^h GVen V the Act is inconsistent With P,™ v l; lon , ir } a " Ac t which would be dec'ared bv 
br^n lu e . c , ause second marriage took place l 110 Co l"l to bec ome void after the coming into 
before Constitution, is also such a question. [ f % cc , o{ the Constitution under Art Ts rlt 

u^Ji ere . a Upon a P^ttion under Section 5 of of Dns : J - who delivered the lead! 

Madras dof V, Wair05 K 
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fundamental right after the commencement of the 
Constitution: 

“In other words, on and after the commencement 
of the Constitution no existing law will be per¬ 
mitted to stand in the way of the exercise of any 
of the fundamental rights.” 

In any event we consider that this question also 
may well be disposed of by this Court, 

(3) The application is therefore granted, there 
will be an order accordingly withdrawing O. P. 
No. 18 of 1950 from the file of the Court of the 
Subordinate Judge of Eluru to this Court for the 
purpose mentioned in this application. 
C.R.K./R.G.D. Application granted . 
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SUBBA RAO J. 


T. V. Srinlvasaraghava Aiyangar, Petitioner v. 
M. Narasimha Mudaliar, Respondent. 

Civil Revn. Petn. No. 1777 of 1949, D/- 27-4-1951. 
Debt Laws — Madras Agriculturists' Relief 
Act UV (4) of 1938) S. 9A — Usufructuary mort¬ 
gage — Lease back — Suit for rent by mortgagee. 

Sub-s. 9la) docs not state expressly or indicate 
by necessary implication that a lease back by the 
mortgagee to the mortgagor is invalid. The section 
is intended only to apply when the mortgagor seeks 
to redeem the mortgage. As the lease has not been 
declared to be invalid, if the mortgagor does not 
apply for redemption there is nothing in the provi¬ 
sions of the section or in the Act ivhicli precludes 
a mortgagee from filing a suit for recovery of the 
rents legally due to him under the lease deed. The 
mortgagor can anticipate such a suit and take 
necessary proceedings for redemption. But so long 
as the mortgagor docs not take any such step the 
pre-casting rights of parties arc intact. The 
mortgagee in tlie suit for rent will be entitled to a 
decree for the entire rent due to him under the lease 
deed. (PaTa 2) 

T. R. Srinivasan, for Petitioner; K. S. Rafa- 


gopalachari, for Respondent. 

ORDER: This is a revision petition against 
the judgment of the Subordinate Judge of Chin- 
gleput in S. C. S. No. 56 of 1949. The suit was filed 
by the respondent for recovery of the rent due to 
him under a muchilika dated 12th June 1948 exe¬ 
cuted by the petitioner in his favour. The peti¬ 
tioner executed a usufructuary mortgage deed in 
favour of the respondent and the 
mortgagee executed a lease back in his favour. The 
suit was by the usufructuary mortgagee for re¬ 
covery of the rent on the basis of the said lease. 
The petitioner contended in the Court below that 
under S. 9-A (6) (a) of the Madras Agriculturists 
Relief (Amendment) Act, 1948 (Act XXIII of 1948) 
he was only liable to pay interest but not the rent 
agreed to be paid under the lease deed. The 
learned Subordinate Judge held that the petitioner 
could avail himself of the said provision only at 
the time when h e would be taking steps to scale 
down the mortgage debt in its entirety. In the 
result he gave a decree to the respondent as claim¬ 
ed. Tlie above revision petition was filed against 
that order. 

(2) Learned counsel for the petitioner repeated 
the contention which his client unsuccessfully 
raised in the Court below. S. 9-A had been added 
to Madras Act TV of 1938 by Act XXIII of 1948. 
Art XXIV of 1950 substituted S. 9-A in the place 
of the old section. It applies to all mortgages 
executed at any time before the 30th September 
1947, any by virtue of which the mortgagee is in 
possession of the property mortgaged to him or 


any portion thereof. Under the explanation to 
S. 9-A (1) (b) a mortgagee shall be deemed to be 
in possession of the property mortgaged to him or 
any portion thereof, notwithstanding that he had 
leased it to the mortgagor or any other person. 

S. 9-A (2) confers a right upon a mortgagor to re¬ 
deem the whole of the property mortgaged not¬ 
withstanding that a time was fixed in the mort¬ 
gage deed. Sub-ss. 3 and 4 provide for scaling down 
of the debt having regard to the term fixed and 
other circumstances. Under Sub-s. 5, if the mort¬ 
gagee had been in possession for more than thirty 
years, the mortgage shall be deemed to have been 
fully discharged subject to certain conditions laid 
down therein. Sub-s. 6 deals with the scaling down 
of the mortgage debt where the mortgagee has 
been in possession only of a portion of the pro¬ 
perty mortgaged. Sub-s. 9 (a) (i) says that except 
in cases falling under Sub-s. 5(a), where the mort¬ 
gaged property or, as the case may be, the portion 
thereof in the possession of the mortgagee has 
been leased back to the mortgagor by the mort¬ 
gagee, the rent due to the mortgagee under 
the lease (after deduction from such rent any 
revenue, tax or cess paid or payable by the mort¬ 
gagee in respect of the property) shall be deem¬ 
ed to be the interest on the mortgage debt or the 
portion thereof attributable to the portion of the 
property aforesaid and the provisions of S. 8 or 
9 read with S. 12, or of S. 13, as the case may be, 
shall apply to the entire debt. Under Sub-s. 9(b) 
the mortgagee would be entitled to recover the 
rents not barred in a case of a mortgage covered 
by Sub-s. 5(a). It is therefore clear from the 
aforesaid provisions that Sub-s. 9(a) (i) 

confers a right on a mortgagor to re¬ 

deem the mortgage notwithstanding any time fixed 
under the mortgage deed. The subsequent provi- u 
sions provide for a scaling down of the decree to en¬ 
able the mortgagor to redeem the mortgage. The 
explanation to S. 9-A (1) (b) and Sub-s. 9 (a)(i) in¬ 
troduces a fiction for the purpose of scaling down 
the mortgage debt. Under the explanation the 
mortgagee though he leased back the mortgaged 
property is deemed to be in possession. Under 
Sub-s. 9(a) (i) the rent payable by the mortgagor 
shall be deemed to be the interest on the mort¬ 
gage debt. Sub-s. 9(a) does not state expressly or. 
indicate by necessary implication that a lease I 
back is invalid. Indeed, some of the provisions! 
show that the lease is valid and continues to be ln| 
force. Under Sub-s. 9 (b) notwithstanding the 
fact that the mortgage is deemed to have been 
discharged under Sub-s. 5(a), the mortgagee will 
be entitled to recover arrears of rent from the 
mortgagor if the claim is not otherwise barred. 
The scheme of the section leaves no doubt in my 
mind that it is intended only to apply when the 
mortgagor seeks to redeem the mortgage. As the 
lease has not been declared to be invalid, if the 
mortgagor does not apply for redemption there is 
nothing in the provisions of this section or in the 
Act which precludes a mortgagee from filing a 
suit for recovery of the rents legally due to him 
under the lease deed. It is no doubt true that tne 
mortgagor can anticipate such a suit and take 
necessary proceedings for redemption. So long as 
the mortgagor does not take any such step the pre¬ 
existing rights of parties are intact. In this view 
I agree with the Court below that the mortgagee 
will be entitled to a decree for the entire rent due 
to him under the lease deed. In the result the 
revision petition is dismissed with costs. 

C.R.K./D.H. Revision dismissed. 
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A. I. R. (39) 1952 Madras 293 [C .N. 105 (23).] 
GOVINDA MENON AND CHANDRA REDDI, JJ. 

V. Kalyanasundaram Pitlai, Appellant v. 
R. M. L. S. Chockalingam Chettiar, Respondent. 

A. A. O. No. 302 Of 1950, D/- 13-4-1951. 

Central Excises and Salt Act (1944), S. 37 (1) — 
Rules under—Rr. 103 and 104^-Lease of salt pans— 
Sale of lease-hold interest in execution — Sale, if 
•ab initio’ void. 

:X A lease of salt pans provided in Clause 12 there¬ 
of that "Except with the written consent of the 
lessor first had and obtained, the lessee shall not 
assign, underlet or part with the possession of the 
leased land or any portion thereof and shall not 
transfer by sale, or otherwise, the powers hereby 
granted to him". The question was whether the 
sale of the salt pans in execution of a decree 
against the lessee was ‘ab initio’ void. 

‘Held’ (i) that what Clause 12 contemplated uas 
merely an amplification of Rules 103 and 104 under 
the Act and all that that clause teas intended to 
lay doion was that the Collector was not bound to 
recognise any transfer made without his permis¬ 
sion. Moreover, Clause 12 was a term of the con¬ 
tract between the parties and liad not the same 
force as a statute, or any rule framed thereunder 
having the same force as the Act. S. A. No. 1914 of 
1944 (Mad) foil. (Para 4) 

(2) that the case was governed by the rules 
made under the Act which specifically allow trans¬ 
fer and tile attempt to curtail the jorce of those 
rules by Clause 12 would not detract from the 
right of the lessee to transfer the rights which he 
had acquired under the lease deed; (Para 2) 

(3) that, therefore, the sale by Court of the 
\ leasehold interest in the salt pans was not void 

■ab initio’ as being against public policy or prohi¬ 
bited under tlie Salt Act. AIR (37) 1950 Mad 444 
E B and AIR (25) 1938 Mad 623; Disting. Case 
law discussed. (Para 6) 

V. Ramaswami Iyer and C. S. Rajappa, for Ap¬ 
pellant; T. L. Vcnkatarama Iyer and N. V'. Sun- 
daram; for Respondent. 

Cases referred to; 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C03) 26 Mad 31 (Pr 

(.’05) 28 Mad 84: (14 Mad L J 468) (Pr R) 

(21) 44 Mad 632: (AIR (8) 1921 Mad 292) 

(Pr fi) 

<’22) 42 Mad L J 318: (AIR (9) 1922 Mad 106 (1>) 
C27) 50 Mad 441: (AIR (14) 1927 Mad 140)^ 3> 

( ’ 3 „ 8 > ILR (1938) Mad 767: (AIR (25) 1938 ? mS 
623) (Pr .. 

(’44) 1944-1 Mad L J 97: (AIR (31) 1944 Mad 295) 

(Pr 

(’44) S. A. No. 1914 of 1944 (Mad) (Prs 3 4 ) 

('46) L. P. A. No. 3 of 1946 (Mad) ( (Pr 3) 

. ((1949) Mad 849: < AI R (36) 1949 Mad 

* ot>U) 

(1950) Mad 987: (AIR (37 > 1959 Mad 

C39) 18 Pat 370: (AIR (26) 1939 Pat 598) ’ 

hp ?° VIN ° A MENON, J.: Ex. B. 2 is an indenture 
Govemor-General-in-Council and the 
appeUant herein by which the appellant has 
jjeen made the lessee of certain salt pans in 
Tlrunelveli district. For the purpose of procurin'* 

th! .iff,,®* ^u 11 “ the Payment of the rents due. 
tne appellant borrowed large sums of money from 


the respondent, as a result of which the respon¬ 
dent filed O. S. No. 42 of 1947 on the file of the 
Subordinate Judge’s Court of Tuticorin for the 
recovery of Rs. 1,08,229-9-8, with interest etc., 
from the appellant personally and by enforcement 
of a charge on all the salt manufactured and 
gathered in the salt pans. On the 24th June 1949 
a compromise decree was passed which provided 
the payment of the decree amount which was 
settled at Rs. 90,000, by various instalments. Para¬ 
graph 4 stated that if there be any defauit in 
respect of payment of even one instalment as des¬ 
cribed in paragraph 1 of the compromise decree, 
the plaintiff (respondent) shall automatically be 
the receiver of the salt pans for the purpose of 
realising the decree amount as per paragraph 2 
of the compromise decree and that the plaintiff 
shall be entitled to enter into and be in posses¬ 
sion of the pans till the decree amount is wiped 
off. Paragraph 5 provided that the plaintiff was 
also entitled to enforce the charge that he has on 
the pans and the salt therein by means of execu¬ 
ting the decree according to law. As default was 
made in the payment of instalments, an applica¬ 
tion was made for execution of the decree and 
realisation of the amount by the appointment of 
a receiver as contemplated in paragraph 4 of the 
compromise decree as well as by the sale of the 
salt pans in pursuance of the charge created in 
the compromise decree. Various objections were 
raised by the judgment-debtor appellant to the re¬ 
liefs asked for but the learned Subordinate Judge 
overruled all of them. Against the automatic pro¬ 
vision by which the respondent became receiver 
of the salt pans. C.M.A. No. 462 of 1950 was filed 
along with the present appeal but at the time of 
the hearing, Mr. V. Ramaswami Aiyar for the ap¬ 
pellant did not seriously question the validity of 
the order and therefore that appeal has been dis¬ 
missed. TUe present appeal is against the order 
of the Subordinate Judge by which the salt pans 
were ordered to be sold in execution. The learned 
Judge held that though the rules under the Sait 
Act prevent the licensee from assigning, sub-let¬ 
ting, or alienating on pain of termination of the 
lease, the sale is not ’ab initio’ void but if the 
Commissioner, subsequent to the sale, accepts the 
sale as valid, the purchaser gets a title. In the 
present case, since that contingency has not vet 
arisen, the learned Judge held that the sale" is 
not prohibited and therefore overruling the objec¬ 
tion of the appellant, directed a settlement of pro¬ 
clamation and for fixing the upset price. 

(2) The main argument of Mr. V. Ramaswami 
Aiyar for the appellant is founded upon the Full 
Bench decision to which one of us was a party 
reported in ‘Velu v. Sivasooriam’, ILR (1950) \lad 
987. In that case it was held that a partnership 
entered into for the purpose of conducting a 
business in arrack or toddy on a licence granted, 
or to be granted, only to one of the persons is void 
‘ab initio', whether the contract of partnership 
was entered into before the licence was granted 
or afterwards. It was further held that such a 
partnership involves a transfer of the licence 
which is prohibited und»r Clause (a) of Rule 27 
of the General Sales Notification issued under the 
Madras Abkari Act (I (1) of 1886), and is punish¬ 
able under S. 56 of the Act, or a breach of S. 15 of 
the Act. punishable under S. 55, and that such a 
partnership would be illegal, either because an 
offence would necessarily be committed in pur¬ 
suance of it or because it would be against the 
general public policy underlying the enactment 
that only approved persons, specifically licensed, 
should be allowed to sell liquor. The prohibition 
against the transfer of a licence is contained in 
Rule 27, Clause (a) which is as follows: 


-I'i Madras Kalyaxasundaram t. Caockalisgam (Govinda Menon J .) 


No privilege of supply or vend shall be sold, 
transferred or sub-rented without the Collector's 
previous permission." 

Therefore it is argued that the compulsory sale 
of the right to manufacture salt granted to the 
appellant under Ex. £-2, is against public policy and 
cannot be enforced in execution of the decree. 
Paragraph 12 of Ex. B. 2 is as follows: 

Except with the written consent of the lessor 
hrst had and obtained, the lessee shall not 
assign, underlet or part with the possession of 
the leased land or any portion thereof and shall 
not transfer by sale, or otherwise, the powers 
hereby granted to him, provided that nothing 
herein contained shall prevent the lessee at any 
time from taking any partners or partner into 
the business carried on by him under the pre¬ 
sent lease after obtaining prior approval of the 
Collector." 

If the prohibition contained in paragraph 12 that 
the lessee shall not assign or part with possession 
of the leased land without the written consent of 
the lessor first had and obtained is in the interests 
of public policy, then it is argued that the sale in 
execution will also be void. In such circumstances 
the provisions of the Salt Act and the Abkari Act 
will have to be considered. In the Madras Abkari 
Act (I (1) of 1866), S. 12 prohibits the manu¬ 
facture of liquor or intoxcating drug except as 
provided by that Act. This section says that no 
liquor or intoxicating drug shall be manufactured 

. except under the authority and subject to 

the terms and conditions of a licence granted by 
the Collector in that behalf or under the provi¬ 
sions of S. 21. S. 13 relates to the prohibition of 
possession of liquor or intoxicating drugs in ex¬ 
cess of the quantity prescribed by Government. 
S. 15 lays down that sale of liquor or intoxicating 
drug without license is prohibited. S. 55 provides 
penalties for illegal import, etc., of intoxicating 
liquor and other articles. S. 56 provides for the 
penalty for misconduct by licensees, etc. Before 
the Central Government passed Act I (1) of 1944 
which consolidated and amended the law relating 
to Central duties of excise and salt, so far as the 
Madras State was concerned, the legislative enact¬ 
ment which regulated the sale and manufacture 
of salt was contained in the Madras Salt Act IV 
‘4) of 1889. Section 8 of this Act provided that 
no person, not being a public servant manu¬ 
facturing on behalf of the Government, shall 
manufacture salt unless duly licenced as therein¬ 
after provided; and S. 9 stated that the Com¬ 
missioner for salt may grant licences for the manu¬ 
facture of salt and every licence so granted shall 
relate to specified salt works and shall contain 
such particulars and conditions as the Govemor- 
General-in-Council may, from time to time, pres¬ 
cribe. There are further provisions regarding the 
power to call for and alter licences and tender new 
licenses and if new licenses are refused to can¬ 
cellation of previous licences, etc. S. 11 is in the 
following terms: 

"Licenses shall be transferable and may be re¬ 
linquished; provided that no transfer or relin¬ 
quishment shall have any effect against the 
Commissioner unless and until it shall have 
been registered or accepted under such rules as 
the Governor in Council may from time to time 
prescribe." 

S. 12 reads: 

"For the purpose of the Act, the licensee shall 
be taken to be the owner of the license and of 
the salt works-specified therein. Provided that 
nothing herein contained shall affect the liabi¬ 
lity of the licensee towards any person who may 


have an interest in, or lien upon such licence 
or salt works." 

Sections 6 and 7 of the Central Act I (1) of 1944 
correspond in many respects to Ss. 8 and 9 of the 
Madras Salt Act. There are no provisions in the 
statute resembling Ss. 11 and 12 of the Madras 
szll Act but in accordance with the provisions of 
S. 37 of Central Act I (1) of 1944 rules have been 
framed regulating the production and the manu¬ 
facture of salt as well as the grant of licences etc. 
Rules 102, 103 and 104 are important in this*con--A 
nection and may usefully be quoted: 

"102. 'Manufacture, etc., of salt prohibited ex¬ 
cept under a iicence*. No salt shall be manu¬ 
factured and no natural salt and, except under 
the provisions of Rule 106, no salt earth shall be 
excavated or collected or removed, otherwise 
than by the authority and subject to the terms 
and conditions of a licence to be granted by the 
Collector in this behalf. Provided that no such 
licence shall be necessary for any process of 
manufacture of salt on which duty has been paid. 

103. 'Licences to be granted by the Collector’: 

(1) The Collector shall, on application, grant 
licences for the manufacture, excavation, collec¬ 
tion or removal of salt, to any person entitled to 
the same under Chapter V of the Act, and may 
in his discretion grant licences for any of the 
said purposes or for the excavation, collection 
or removal or salt earth to any other persons. 

(2) Every such licence shall relate to specified 
salt works or factories and shall contain such 
particulars and conditions as the Collector, sub¬ 
ject to the directions of the Central Govern¬ 
ment may from time to time prescribe. 

104. ‘Transfer of and relinquishment of licence’: 
Licences shall be transferable and may be re¬ 
linquished. Provided that no transfer or relin- -< 
quishment shall have any effect against the 
Collector, unless it has been registered or ac¬ 
cepted under such regulations as it may from 
time to time make in this behalf." 

It will be seen therefore that Rule 104 allows the 
licencee the liberty to transfer the licence or to 
relinquish it, the only prohibition being that the 
transfer or relinquishment shall not have any 
effect against the Collector unless it has been re¬ 
gistered or accepted under such regulations as he 
may from time to time make in that behalf. Rule 
105 is also important because It speaks of the 
licensee to be taken as the owner of the license and 
salt works or factories. It states that for purposes 
of these rules, the licensee shall be taken to be 
the owner of the licence and of the salt works 
or factories specified therein provided that nothing 
contained in the rules shall affect the liability of 
the licensee towards any person who may have an 
interest in, or lien upon, such licence or salt works 
or factories. On a perusal of the sections of the 
old Salt Act as well as of the sections and rules 
of Central Act I (1) of 1944, it will be seen that 
they are not in 'pari materia'; but still Mr. Rama- 
swami Aiyar contends that we must apply the Full 
Bench decision to the facts of the present case 
and hold that the compulsory sale in Court auction 
of the salt pans, the question was mooted as to 
therefore prohibited. As he has raised no objec¬ 
tion to tlie respondent, as receiver, taking charge 
of tlie salt pans; the question was mooted as to 
whether tlie possession of the receiver is tanta¬ 
mount to a transfer of the right of the licencee. 
For this his answer is that the receiver represents 
only the party who is entitled to be in possession 
and since receiver’s possession is ‘custodia legis’, 
he is not an assignee or representative of a party 
and that the property does not vest in him. For 
this a reference is made to the statement of the 
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Jaw contained in page 1140 of Mullah's Civil Proce¬ 
dure Code, latest edition. We may take it that 
lor the purpose of the present case it is not neces¬ 
sary to nold that permitting the receiver to take 
possession of the property and having salt pans 
in 'custodia legis’ is tantamount to any kind of 
assignment or transfer. 

(3i If the salt pans are sold in Court auction 
in execution of tne compromise decree and are 
purchased by third parties, then certainly there is 
an assignment of the right of the lessee in favour 
of sucn purchaser. That would certainly be an 
alienation which if the decision of the Full Bench 
in ‘Velu v. Sivasooriam', ILR (i960) Mad 987 is 
to be made applicable to the present case, would 
be void and would be opposed to public policy. 
That Abkari rules cannot be made applicable to 
licences under the Salt Act has been the subject 
of certain decisions in this Court. In 'Sitara- 
mamurti v. Guruswami', ILR (1949) Mad 849 the 
question discussed related to an asset of a partner¬ 
ship in the case of a licence to manufacture salt 
The learned Judges held that the earlier lease in 
question in that case should be deemed to be a 
partnership asset belonging to all the partners 
according to their shares. It is clear from this 
decision that unlike under the Abkari Act, the 
entering into a partnership under the Salt Act is 
not illegal. That is also evident from the provi¬ 
sions of Salt Act. In our opinion the Full Bench 
decision in 'Velu v. Sivasooriam', ILR (1950) Mad 
987, cannot be made applicable to the present case 
lor the reason that here there is no question of 
any partnership being entered into, and moreover 
the questions of public policy which can be made 
applicable to intoxicating liquors can have very 
little applicability to a case of manufacture of salt, 
t A similar question arose in 'Soorampalli Rcddi v 
^°iZ ar u Seetharamayya & Sons*, S. A. No. 1914 
of 1944, before Chandrasekhara Aiyar, j. There 

, suit related to the dissolution of a partnership 
and for the taking of accounts relating to a busi¬ 
ness in the manufacture and sale of salt, it was 
sought to be argued in that case that such a part¬ 
nership was illegal and was opposed to public 
policy? The learned Judge considered all the rele- 
vant sections of the Salt Act a s well as the de- 
cision in Italia v. Cowasjce', 1944-1 Mad L J 97 
which was approved by the Full Bench in 'Velu 
v Sivasooriam', ILR (1950) Mad 987, and came to 
the conclusion that there can be no analogy be- 
f.^®, en , c “ es of partnership arising under the Ab- 
Lari Act and those under th e Salt Act. The 
learned Judge found great difference in language 
between the two Acts and expressed the opinion 

so lido £°? h ? e Pr ° V1Si0ns 01 the 5211 Act being 

fhA^Akhart A ? .f 0pe as regards Prohibition as 
the Akban Act, they seem to recognise the in- 

terest of persons claiming by way of transfer or 
J r ? m A he licence e or the lessee. What 

thin h bU d by - the 8211 Act ^ that the transfer 
shall have no effect against the Collector until it 
has been registered or accepted by him. But there 

hihiH n n IO th b tl ^ n a . gains f t the transfer and no pro- 
™ ion ^at the transferee will not acquire any 

, Th tr sion , was affi rmed in ‘Soorampalli 
to a'* M° tama rri Seetharamayya & Sons’ 
p * A * 3 of 1946, where the learned Chief Justice 
^ee ^th chandr^khar. Aiyar, J., that there 

between the Abkari Act and 

^ ct ' TP? 1 we have to bear in mind is 
that the lease which was tha subject of consldera- 

ih S A - No 1914 of 19M and was marked as 

191 Si,, J, 11141 ““ contained a clause (Clause 
12) which is very much similar to Clause 12 in 

, 2 - claus e provided as follows: 

The lessee shall not assign the site given for 
lease or any portion thereof, unless there is per¬ 


mission of the lessor in writing in the beginning 
and unless the same is obtained shall not sun- 
lease and shall not give up possession of tne 
same.” 

On a comparison of this clause with Clause 12 of 
Ex. B-2 it is ciear tnat according to Doth the docu¬ 
ments the consent of the lessor is a necessary 
prerequisite beiore any assignment or transfer is 
made. In spite of the existence of such a clause 
in tne lease wnich was the subject-matter of S. A. 
No. 1914 of 1944, the learned Judges held that the 
exisitence of a partnership was legaL In our 
opinion it is difncult to make out any distinction 
between the clause of the lease in S. A. No. 1914 
of 1944 and Ex. B. 2. In addition to this in 
’Nagamma v. Secy, of State’, 42 Mad L J 318, it 
has neen held that S. 11 of the Madras Salt Act 
is not confined in its operation to absolute trans¬ 
fers of the entire interest of the licensee but ap¬ 
plies to transfers by way of mortgage and conse¬ 
quently a mortgage of a salt pan without leave 
of the Commissioner is of no effect against him. 
The learned Judges seem to imply that a mortgage 
or a transfer of a salt pan, though it may not be 
binding on the Collector, will be valid as between 
a transferor and transferee. They also refer to 
S. 12 which says that as between the licensee and 
his transferee this section protects the interests 
of a person who may have an interest in, and 
lien upon, such licence or salt works. Further it 
has to be considered that the scope and object 
of the Abkari Act are entirely different from those 
of the Salt Act. The Madras Salt Act, which got 
repealed by Central Act I (1) of 1944, was only a 
tax collecting statute. So is the Central Act I (1) 
of 1944 which deals not only with salt but with 
various other articles on which excise duty has 
to be levied. It deals in the first schedule with 
kerosene, matches, mechanical lighters, motor 
spuit, silver, tobacco and various other things in 
addition to salt. It is therefore clear that the Act 
we have to consider is nothing but a fiscal one 
intended for collecting taxes, whereas the Madras 
Abkari Act had a public purpose and what is 
prohibited by the Madras Abkari Act is against 
public policy. 

(4) As has been held in ‘S. A. No. 1914 of 1944’. 
what Clause 12 of Ex. B. 2 contemplates is merely! 
an amplification of Rules 103 and 104 under 
Central Act I (1) of 1944 and all that that clause 
is intended to lay down is that the Collector is 
not bound to recognise any transfer made without 
his permission. Moreover, Clause 12 is a term 
of the contract between the parties and has not 
the same force as a statute, or any rule framed 
thereunder having the same force as the Act. 

(5) The alternative contention put forward bv 
Mr Ramaswami Aiyar is that when there is a 
prohibition against alienation as is contemplated 
under Rule 12, there is no property capable of 
being transferred under S. 60 of the Transfer of 
Property Act and hence no charge can be created 
and any execution sale will be ‘ab initio' void' He 
“ v !^. our attention to the observations contained 
lr } ® U “ d 0 a , rara ^ u L u OJ v ' P«P‘ah', ILR (1938) Mad 767 
at pp 781 and <84. What happened in that case 

S dla Com P an V had granted an 
* r l arn . °? shrotriam tenure to a ‘poligar’ and the 

vkinn 1 518111 to make 8 permanent pro¬ 
vision for tile grantee and his heirs as compen¬ 
sation for the loss sustained by resumption of the 
emoluments attached to the office of 'poligar.' 

\ enkataramana Rao, J., on a difference of opinion 

l ! m 811(1 Abdur Rah man, jj„ agreeing 
‘he views expressed by Abdur Rahman j g 
held that the intention of the East India Company 
in conferring the grant was not to make an abs^ 
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lute grant to the grantee but to confer on him a 
limited interest to enjoy the rents and profits of 
the village for his life and a similar interest on 
his heirs who would succeed him. In that view 
.the learned Judge held that there was no property 
which could be alienated or transferred. This 
decision was considered and approved in ‘Upendra 
Singh v. Meghnath Singh*, 18 Pat 370*, where the 
learned Judges held that the Crown grant in 
question in that case was a limited interest which 
was not transferable either by operation of law or 
by voluntary alienation and that the measure of 
liability to involuntary alienation was the power of 
voluntary transfer. The learned Judges referred to 
and approved various other cases in addition to 
•Sundararajulu v. Papiah*, ILR (1938) Mad 767. We 
fail to understand how the principles governing 
Crown grants and such other gilts for services 
rendered on public grounds can bo of any help to 
the decision of the present case. By no stretch 
or imagination can it be held that a commercial 
agreement entered into between the Government 
on the one side and a private citizen on the other, 
which is subject to all the rules and regulations in 
force in the country and the breach of which is 
liable to be sued lor in a Court of law, can be 
equated to either an *inam’ or a *jagir’ granted on 
public grounds. We do not feel justified in holding 
that the principles of the aforesaid decisions can 
be attracted to the point for decision in the pre¬ 
sent case. 

(6) Mr. T. L. Venkatarama Aiyar for the res¬ 
pondent on the other hand drew a distinction re¬ 
garding alienability and transferability of ’mams’ 
and grants which were conferred on public 
grounds as contra-distinguished to those conferred 
for private services rendered. He relied specially 
on 'Rajah of Vizianagaram v. Dantavada Chellia', 
28 Mad 84, and 'Lakshmanaswami Naidu v. Ran- 
gamma*, 26 Mad 31, for the argument that if the 
object of the grant was for a public purpose, then 
the grant cannot be transferred or alienated; but 
on the other hand, as held in ’Vaidhianatha Aiyar 
v. Yogambal Animal*, 50 Mad 441, if the ’inam’ 
was the grant of land and not of land revenue, a 
suit for partition of such ‘inam' is maintainable. 
Reliance was also placed on the observations at 
page 635 in 'Venkatarama Aiyar v. Chandrasekhara 
Aiyar’, 44 Mad 632 at p. 633 to the effect that per¬ 
sonal ’inams* can be alienated. It is not necessary 
for us to apply those principles here because in 
our opinion the case is governed by the rules 
made under Central Act I (1) of 1944 which speci¬ 
fically allow transfer and the attempt to curtail 
the force of those rules by Clause 12 in Ex. B. 2 
would not detract from the right of the lessee 
to transfer the rights which he has acquired under 
the lease deed. The learned Subordinate Judge 
has therefore taken the correct view in holding 
that tlie sale by Court of the lease-hold interest 
in the salt pans is not void ‘ab initio’ or prohibited 
•under the Salt Act. 

(7) The appeal is dismissed with costs. 

C.RK./V.R.B. Appeal dismissed. 


A. I. R. (39) 1952 Madras 296 [C. N. 105(24).] 
SATYANARAYANA RAO AND RAJA- 
GO PAL AN t JJ. 

Parvathaneni Ramakrishnayya Proprietor, 
Krishna and Co. Vijayawada, Applicant v. The 
Commr. of Income-tax, Madras, Respondent. 

Case Ref. No. 9 of 1949, D/- 20-9-1951. 

Income Tax Act (1922), Ss. 10 (2), <0, 10 (2) 
(XV) — Assessee ( director-lessee oj company), to 


pay out o/ profits received certain percentage oj 
net profits to company — Deduction held could 7 iot 
be claimed. 

The assessee carried on business of manufactur¬ 
ing fruit jam, jelly, etc. lie was also one of the 
directors of another company and by a resolution 
of the company lie was granted a lease of the 
concern subject to two conditions, namely, that he 
should pay at the rate of Rs. 4,000 to the company 
per annum and that the company should bear the 
depreciation oj the assets leased out to him, and l 
secondly, that of the net profits remaining and to 
be wholly enjoyed by him, he should pay 33 1/3 
per cent, of them to the company besides 
Rs. 4.000 mentioned above. 

Held' that the assessee was not entitled to de¬ 
duct the amount representing 33 1/3 per 
cent, paid by him, either under S. 10 ( 2) (i) or 
■S. 10 (2) (XV) in computing the profits received 
by him in the accounting year. (Para 1) 

* Quaere: Whether if the net profits should be 
arrived at after deducting the 33 1/3 per 
cent which has to be paid to the company it 
would have been an expenditure within Section 10 
(2) (XV). (Para 2> 

Anno: Income Tax Act S. 10, N. 4 and 13. 

K. Srinivasan, for Applicant; C. S. Rama Rao 
Sahib, for Respondent. 

SATYANARAYANA RAO, J.: Under Section 66 
(1) of the Indian Income-tax Act, the Income-tax 
Appellate Tribunal referred the following question 
for decision of this Court: 

"Whether on the facts and circumstances of the 
case, the applicant in computing the profits of 
his business is entitled to deduct the sum of 
Rs. 13,588 paid to the India Canning Indus¬ 
trials, Ltd., either under S. 10 (2) (i) or 10 (2) 
(xv) of the Income-tax Act.” -* 

In the accounting year ending 30th June 1943, the 
assessee paid this sum to the India Canning In¬ 
dustrials and he claimed that it was either rent 
for the machinery and the building of the com¬ 
pany or an expenditure incurred for the purpose 
of the business. The assessee carried on the 
business of manufacturing fruit jam, jelly, etc. He 
was also one of the directors of the India Can¬ 
ning Industrials and by a resolution of the com¬ 
pany dated 7th June 1941, he was granted a lease 
of the concern subject to two conditions, namely, 
that he should pay at the rate of Rs. 4,000 to the 
company per annum and that the company should 
bear the depreciation of the assets leased out to 
him, and secondly, that of the net profits re¬ 
maining and to be wholly enjoyed by him, he 
should pay 33 1/3 per cent, of them to the com¬ 
pany besides Rs. 4,000 mentioned above. In the 
year of account ending with June 1943 he paid a 
sum of Rs. 4,000 & also a sum of Rs. 13,588 repre¬ 
senting 33 1/3 per cent, of the net profits as per 
the terms of the resolution. He claimed that the 
amount of Rs. 13,588 should be allowed as de¬ 
duction either as rent or as expenditure. This 
claim was rejected by the revenue authorities and 
at his instance this reference has been made. 

(2) The clause under which his liability to pay 
33 1/3 per cent, of the profits arises leaves no room 
for doubt that it is out of the entire profits that 
this amount is to be paid to the company. The 
net profits of his business are treated as profits 
belonging to him and to be wholly enjoyed by him. 

It is from that amount that this 33 1/3 per cent, 
should be paid. If once profits are received by the 
assessee as his profits their destination is irrele¬ 
vant. It is not a case where the net profits should 
be arrived at after deducting the 33 1/3 per cent 
which has to be paid to the company. We do not 
suggest thereby that if it was so done, it would 
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[have been an expenditure within Section 10 (2) 
xv) of the Act, and it is unnecessary for us to 
ecide that question. It is rather difficult, there¬ 
fore, in view of the clear language of the resolu¬ 
tion to accept the contention urged by Mr. Srini- 
vasan, the learned advocate for the assessee, that 
it should be treated as a permissible deduction. 
The view taken by the revenue authorities is, in 
our opinion, correct and they were right in not 
permitting this deduction. The answer, therefore, 
^to the question referred to us must be in the nega¬ 
tive and against the assessee. As the assessee has 
failed, he must pay costs of Rs. 150 to the Income- 
tax Commissioner. 

C.R.K./R.G.D. Question answered in negative. 


A. I. R. (39) 1952 Madras 297 [C. N. 105 (25).] 
RAJAMANNAR C. J. AND VENKATARAMA 

AIYAR J. 

The State oj Madras represented by the Secre¬ 
tary to Government, Development Department. 
Appellant v. The Swadesamitran Printers 
Labour Union representing the workers em¬ 
ployed in the Printing and Despatching depart¬ 
ment of "Swadesamitran Ltd." and others. Res¬ 
pondents. 

Letters Patent Appeals Nos. 83 to 85 of 1951. D/- 
26-9-1951. 

(a) Industrial Disputes Act (1047), S. 12(5)—Non- 
compliance until S. 12(5) — Poicer of Court to 
direct State to make reference to Tribunal — Con¬ 
stitution of India, Art. 226. 

Where the judge holds that the Government 
had failed to discharge the duty enjoined on them 
by S. 12(5) of the Act, what the Judge should do 
is to have directed the Government by a writ of 
‘mandamus’ to discharge their duty, namely, to 
consider the respective reports made by the Con¬ 
ciliation Officer and, if satisfied that there was a 
case for reference, to make a reference, and if they 
thought that there was no case for reference, then 
to record the reasons for coming to that conclu¬ 
sion and to communicate the reasons to the par¬ 
ties. To straightway direct the Government to 
make a reference to Industrial Tribunal would be 
tantamount to usurping a power or jurisdiction 
conferred on and vested in the Government by the 
Statute. (Para ,) 

(b) Industrial Disputes Act (1947), S 10 (2) — 
"May" - Meaning of. 

Haying regard to the language used on the plain 
reading of S. 10(1 ) along with the proviso thereto 
and Subs. (2), there can be no doubt that the 
word "may" in Sub-s. (l) cannot be read as "shall" 
The word "may" is potential, and when it is em¬ 
ployed, there is another question to be decided, 
namely, whether there is anything that makes it 
the duly of the person on whom the power is con¬ 
ferred to exercise that power. There may be a 
duty on the Government to exercise their discre¬ 
tion, but there is no duty cast on them to exer¬ 
cise that discretion in any particular way. ( 1890 ) 
44 Ch D 262 Ref. (Para 3) 

The State Counsel for Appellant; N. Nagaraja 
Rao, N. S. Varadachari. T. T. Srinivasan, A. N. 
Rangaswami and King and Partridge, for Respon- 
dents. 

Case referred to: 

(1890) 44 Ch D 262: (59 LJCH 661) (Pr 3) 

RAJAMANNAR, c. J.: These three appeals 
under the Letters Patent are against the judg¬ 
ment of Krlshnaswami Naydu J. disposing of three 


applications for the issue of writs of'•mandamus' 
directing the State of Madras to refer certain in¬ 
dustrial disputes between the workers and the 
managements of the industrial concerns to an In¬ 
dustrial Tribunal for adjudication. These three 
petitions were filed by the workers of Messrs. 
Spencer and Co., Ltd., Express Newspapers Ltd., & 
the Swadesamitran Ltd. The facts which led to 
these applications are fully set out in the order 
under appeal and it is sufficient to mention only 
the material and salient facts which are neces¬ 
sary for the disposal of these appeals. It is com¬ 
mon ground that the workers in these companies 
made certain demands on the respective manage¬ 
ments and these demands were not acceded to and 
the Commissioner of Labour as the Conciliation 
Officer appointed under the Industrial Disputes 
Act, XIV of 1947 commenced conciliation proceed¬ 
ings under S. 12(1) of the Act which runs as 
follows: 

“Where any industrial dispute exists or is appre¬ 
hended the conciliation officer may, or where 
the dispute relates to a public utility service and 
a notice under S. 22 has been given, shall, hold 
conciliation proceedings in the prescribed man¬ 
ner." 

It also appears from the evidence that in respect 
of these three companies on different dates, name¬ 
ly on 25-1-1951, with respect to Messrs. Spencer and 
Co., on 7-2-1951, with reference to Express News¬ 
papers Ltd., and 22-2-1951 with respect to Swadesa¬ 
mitran Ltd., the Conciliation Officer addressed 
communications to the Government giving an ac¬ 
count of the result of the conciliation proceedings. 
In spite of reminders by the workers the Govern¬ 
ment did not make a reference as requested by 
the workers. There were also formal applications- 
to the Government purporting to be under S. 10(2) 
of the Act praying for a reference of the disputes, 
to a tribunal. These later applications, however, 
were rejected by the Government. Thereupon 
these three applications from which these appeals 
arise were filed for the issue of writs of 'mandamus' 
directing the State of Madras to refer the disputes 
between the workers and the managements to a 
tribunal under S. 10(1) (c) or S. 10(2) of the In¬ 
dustrial Disputes Act and to prohibit under S. 10* 
(3) the lock-nut of the employees effected bv the 
managements. 

12) In our opinion, these applications should 
have been disposed of on a very simple point. As- 
it was common ground that proceedings under S. 
12(1) of the Act had been initiated, obviously the 
further procedure enjoined by the Act had to be 
followed. It is not disputed that the Conciliation 
Officer did make attempts to investigate the dis¬ 
pute and try to induce the parties to come to an 
amicable settlement of the disputes, it is also 
clear that no settlement was arrived at. In such 
circumstances, S. 12(4) lays down that the Con¬ 
ciliation Officer shall as soon as practicable after 
the close of the investigation, send to the appro¬ 
priate Government a full report setting forth the 
steps taken by him for ascertaining tile facts and 
circumstances relating to the dispute and for bring¬ 
ing about a settlement thereof, together with a 
full statement of such facts and circumstances, and 
the reasons on account of which in his opinion, a 
settlement could not be arrived at. For the pur- 
pose of these appeals, we have to assume that the 
Conciliation Officer did send his reports, though 
it is doubtful if he sent them within the time pres¬ 
cribed by Sub-s. (6) of S. 12, namely, within four¬ 
teen days of the commencement of the concilia- 
tion proceedings. Now, s. 12(5) lays down what 
should happen on receipt of such a report. It 
says! 
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If, on a consideration of the report referred to •* —-— »--* 

in Sub-s. (4), the appropriate Government Is 
satisfied that there is a case for reference to a 


Board of Tribunal, it may make such reference. 
Where the appropriate Government does not 
make a reference it shall record and communi¬ 
cate to the parties concerned its reasons there- 
for.” 


Admittedly the Government did not make any 
reference. Nor did the Government record and 
communicate the reasons for not making a refer¬ 
ence. It is clear therefore that the Government 
failed to do the duty cast on them by this statu¬ 
tory provision. They seem to have addressed let¬ 
ters to the Commissioner of Labour, but such com¬ 
munications will not amount to a proper compli¬ 
ance with the requirements of the statutory provi¬ 
sion. It is not pretended that there was any com¬ 
munication to the parties concerned of any rea¬ 
sons for refusal to make a reference. So far the 
matter does not admit of any doubt or dispute. 
We entirely agree with the following statement to 
be found in the judgment of the learned Judge: 
"In these cases after the conciliation officer has 
made his report under S. 12(4) that a settle¬ 
ment could not be arrived at, the Government 
have not acted under Cl. (5) by making a refer¬ 
ence to a Board or Tribunal; nor have they re¬ 
corded their reasons and communicated the same 
for not referring. It is therefore a case where 
the Government, which are invested with the 
duty to either refer, or record and give reasons 
for not referring, have failed to discharge that 
duty, it cannot be accepted that the Labour 
Commissioner’s intimation to the Express News¬ 
papers Ltd. and the Swadesamitran Ltd. that 
they may consider the increase of wages would 
be a compliance with the statutory requirement 
of S. 12(5). There is inaction on the part of the 
Government after the Conciliation Officer has 
submitted his report when there is a duty cast 
on them to act.” 


The petitioners therefore were undoubtedly entitl¬ 
ed to writs of ‘mandamus' directing the Govern¬ 
ment to do their duty. But we do not agree with 
the learned Judge that it follows that the peti¬ 
tioners are entitled to waits of ‘mandamus’ direct- 
ling the State to refer the disputes for adjudica¬ 
tion to an Industrial Tribunal. Having held that 
the Government had failed to discharge the duty 
enjoined on them by S. 12(5) of the Act, what 
the learned Judge should have done, was to have 
directed the Government by writs of ‘mandamus’ 
to discharge their duty, namely, to consider the 
respective reports made by the Conciliation Officer 
and if satisfied that there was a case for reference 
to make a reference, and if they thought that 
there was no case for reference, then 
to record the reasoas for coming to 
that conclusion and to communicate the 
reasons to the parties. To straightaway direct the 
Government to make a reference would, in our opi¬ 
nion. be tantamount to usurping a power or juris¬ 
diction conferred on and vested in the Govern¬ 
ment by the Statute. 

(3) In this view, it is really not necessary to 
embark on an enquiry as to the interpretation of 
S. 10(1) of the Act. Before the learned Judge it 
was contended on behalf of the petitioners and 
their contention found favour with him, that under 
that provision if an industrial dispute existed or 
was apprehended, the Government was under a 
duty to refer the dispute to one or other of the 
bodies mentioned in Cls. (a), (b) and (c) of S. 19 
<1). It was successfully urged before him that the 
word "may” in the provision meant "shall”. We 
Q*ay, however, indicate our ‘prima facie’ opinion 


that it appears that whatever may be the position 
m other statutes, having regard to the language 
used, therein, on the plain reading of S 10(1) 
along with the proviso thereto and Sui>s (2) 
there can fre no doubt that the word "may” in S ut> 
s. ( 1 ) cannot be read as "shall’, in marked con¬ 
tradistinction to the use of the word "may” in 
the main Sub-s. (1) in the proviso we have the 
use of tile word "shall”. In the case of public 
utility services, when a notice under S. 22 has been 
given, the Government "shall” make a reference^ 
unless it considers that the notice under S. 22 has 
been frivolously or vexatiously given or that it 
would be inexpedient so to do. Equally under Sub- 
s. ( 2 ) when the parties to an industrial dispute 
apply in the prescribed form and the Government 
is satisfied that the persons applying represent 
the majority, the Government ‘shall’ make a refer¬ 
ence accordingly. It follows that in other cases 
they are not bound to. Our attention was drawn 
to cases in which in spite of the expression "may” 
it has been held that the person or body on whom 
a power i s conferred to do something which is in 
the interests of the general public, that person or 
body has no absolute arbitrary discretion to exer¬ 
cise or refrain from exercising that power. On 
the use of the word "may” we think we cannot 
do better than to quote the following trenchant 
observations of Cotton L. J. in ‘In re Baker Ni¬ 
chols v. Baker’, (1890) 44 Ch D 262 at p 270: 

"I think that great misconception is caused by 
saying that in some cases "may” means "must’’. 
It never can mean "must” so long as the English 
language retains its meaning; but it gives a 
power, and then it may be a question in what 
cases, where a Judge has a power given him by 
the word "may” it becomes his duty to exercise 
it.’’ 

It is true that as Lopes L. J. in the same case points 
out the word "may” is potential, and when it i« 
employed, there is another question to be decided, 
namely, whether there is anything that makes it 
the duty of the person on whom the power is con¬ 
ferred to exercise that power. In this case we are 
unable to see any such duty. There may be a duty 
on the Government to exercise their discretion, but 
there is no duty cast on them to exercise that dis¬ 
cretion in any particular way. However, as we 
have pointed earlier in the judgment the statu¬ 
tory’ provision which directly applies to this case 
is S. 12. as it is common ground that conciliation 
proceedings were initiated under Sub-s. (1) of that 
section. S. 12(5) gives no room for argument. It 
says in express and unambiguous language that on 
a consideration of the report of the conciliation 
officer, the Government may make a reference or 
may refuse to make a reference. The only require¬ 
ment is that if it refuses to make a reference it 
shall record its reasons and communicate the same 
to the parties concerned. Now the opening words 
of S. 12(1), namely, "where any industrial dispute 
exists or is apprehended” clearly show that merely 
because there is an industrial dispute or there is 
apprehension of an industrial dispute, it does not 
necessarily follow that the Government should 
make a reference. If so, S. 12(5) would be mean¬ 
ingless because that sub-section confers a power 
on the Government to choose one of the two alter¬ 
natives either to make or not make a reference. 

(4) In the result, the appeals must be allowed 
to this extent namely, that the writs issued by the 
learned Judge against the State directing the State 
to refer the disputes for adjudication to an indus¬ 
trial tribunal should be set aside and in their stead 
writs of ‘mandamus’ should issue against the 
State of Madras directing them to discharge the 
duty cast on them under S. 12(5) of the Indus¬ 
trial Disputes Act, namely, either to make a refer- 
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ence or to decide that there should be no reference 
in which case reasons should be recorded and com¬ 
municated to the parties concerned. There will 
be no order as to costs. We trust that the Govern¬ 
ment will act expeditiously in the matter having 
regard to tile long lapse of time from the receipt 
of the reports from the Conciliation Officer. 

C.R.K./D.H. Order accordingly. 

X A. I. R. (39) 1952 Madras 299 [ C . N . 105 (26).] 

PANCHAPAKESA AYYAR, J. 

In re P. T. Vadivel Goundar, Petitioner. 

Criminal Revision Case No. 936 of 1950, D/- 
22-6-1951. 

(o) Evidence Act (1372), Ss. 25, 26 — Confession 
to prohibition officer, styling himself as Inspector 
of Police Prohibition, is not confession to police 
in Madras State. 

A Prohibition Officer styling himself as Inspector 
of Police, Prohibition, is not "a police officer” with¬ 
in the meaning of Ss. 25 and 26 of the Evidence 
Act, as the law stands now in the Madras State, 
though he has practically all the powers of a police 
officer. A confessional statement made to him is 
not therefore inadmissible in evidence. 1947 MWN 
<Cr.) 120, Followed. (Para 3) 

Anno: Evidence Act. S. 25, N. 2. 

(b) Madras Prohibition Act (10 ( X) of 1937), 
S. 4 (1), (a) — Liquor bottles found in car of 
owner — Liability of owner. 

The owner of a vehicle is 'held liable for liquor 
bottles etc., found inside the vehicle and by his 
side exclusively in his possession, unless he proves 
that he was not responsible for their presence there 
% an <l that somebody else introduced them there. 

(Para 4) 

( c ) Madras Prohibition Act (10 (X) of 1937), 

S. 4 (f) (a) — Sentence — Travancorean found 
carrying two small bottles of brandy for wife’s 
confinement — Habit of giving brandy in confine¬ 
ment very common amongst those people in 
pre-prohibition days — First offence — Sentence of 
Rs. 500/- fine reduced to Rs. 50. (Para 4) 

K. S. Jayarama Aiyar, for C. K. Venkatanara- 
simham, for Petitioner. The Asst. Public Prosecu¬ 
tor, for State. 

Case referred to: 

'Tifi-Kf 120: (AIR < 35) 1948 Mad 

116.49 Cn L J 100) (Pj. 2 ) 

ORDER : This is a petition to revise the judg- 
™!®t of the Sessions Judge, Mathurai, dated 8-4- 
19o0, in C. A. No. 37 of 1950, confirming the con¬ 
viction of the petitioner, Vadivel Goundar, a man 

p f r«hSSS2f 0 S e, f U S d f r »- 4 (1) (a) or the Madras 

Prohibition Act, but setting aside the sentence of 
simple imprisonment for one month and the order 
of confiscation of his motor van in which he was 
carrying the bag containing the two bottles of 
brandy. 

.. (2) ^he facts are briefly these. The petitioner, 
Vadivel Goundar, is a man of Kottayam, in Tra- 
vancore-Cochin State, and owns some estates there 
He was caught hold of on Gudalur-Cumbum road 

?'L 2 .?' 11 ' 1949 ' in Indlan Union territory, 
by the Prohibition Inspector of Police, P.W. 1, and 
his staff, and two bottles of brandy were recovered 
irom a bag kept on the rear set near him by the 
who gave a statement to the Prohibition 
inspector stating that he was taking those brandy 
£ £ or beln S given as medicine to his wife 
he , r expected confinement. The question 
is whether that statement is admissible 
under Ss. 25 and 26 of the Indian Evidence Act. 


Both the lower Courts held that it was admissible 
and convicted the petitioner. The learned Sessions 
Judge held, however, that the circumstances were 
suen that imprisonment was not justified, and that 
the confiscation of the petitioner's van was not also 
justified as it could not be said to have been used 
for carrying these two small bottles of brandy 
which simpiy happened to be carried in it by the 
petitioner. 

(3) Though several contentions were raised be¬ 
fore the learned Sessions Judge, and were consider¬ 
ed by him and negatived, in this Court, Mr. Jaya- 
rama Aiyar, for the petitioner, has raised only one 
contention before me during the arguments, 
dropping all th e rest. That contention is that a 
Prohibition Officer styling himself ‘Inspector of 
Police' will be "a police officer” within the meaning 
of Ss. 25 and 26 of the Evidence Act, and, so, the 
confessional statement made to him by the peti¬ 
tioner will be inadmissible in evidence and that if 
it is inadmissible there will be no proof that these 
two brandy bottles were found in the possession 
of the petitioner, as there were also some other 
people travelling in the van then. I cannot agree 
with either head of the argument. I do not con¬ 
sider that an Inspector of Police, Prohibition, will 
be "a police officer” within the meaning of Ss. 25 
and 26 of the Evidence Act, as the law stands now 
in this State, though lie has practically all the 
powers of a police officer, and, if the position were 
not directly covered by authority, the point is quite 
arguable. Rnjamannar, J., (as he then was) has 
held in ‘Venkata Reddi v. Emperor', 1947 MWN 
Cr. 120, that a Prohibition Sub-Inspector can¬ 
not be deemed to be a police officer within the 
meaning of S. 25 of the Evidence Act and that a 
confessional statement made to him is not inad¬ 
missible in evidence. I will follow that view till 
the Legislature enacts otherwise, or the Supreme 
Court or Full Bench, in similar cases, 

holds otherwise. As the learned Public 

Prosecutor urged, the only view possible, under the 
above ruling, in this case, where the officer to 
whom the confession was made was 'not a police 
officer at any time' but was only an Excise Officer 
originally and later on became a Prohibition Ins¬ 
pector, is that the confession is admissible. The 
mere title of 'Inspector of Police, Prohibition, Sub- 
Inspector of Police, Prohibition', assumed by PAVs 
1 and 3, or given to them, is, in my opinion, 'irre¬ 
levant', as, in these days of democracy, every one 
wants a more 'dignified title', 'process-servers' as¬ 
piring to be called 'bailiffs’, ‘clerks’ aspiring to be 
called 'assistants', ‘peons' aspiring to be called 
messengers’, etc. In fact, nothing much turns 
on a name, and in view of the above ruling direct¬ 
ly covering the point, and in view of the admis¬ 
sion of Mr. Jayarama Aiyar that the powers of 
arrest etc., have not been conferred on Prohibition 
Inspectors and Sub-Inspectors subsequent to that 
ruling and making a difference to the view taken 
therein, the confession is admissible. This is not 
also a suitable case for reference to a Full Bench 
on the point as possession of the liquor by the 
petitioner is proved even otherwise. I hold that 
the confession in question is admissible. Mr Jaya- 
£ an ™; f iyar f fi fst thought that P.W. 1 was an 

Inspector of Police "translated" into InsDector of 
Prohibition, but he had to admit later on 

T? ong ' as P-W. 1 was never in the 
police at any time. 

<*) Ev * n apart from the confessional statement, 
as aiready said, I hold that the evidence on re- 
cord is quite enough to prove the possession of 
these brandy bottles by the petitioner. The peti¬ 
tioner was the owner if the van, which was ex- 

n brandy bottles were found In 

a bag kept by his side and close to where he alone 


800 Madras 


PvAMAYYA V. Si A IE OF MADRAS 


A. I. R. 


sat. Just as the head of a house-hold, or the 
owner of a vehicle is held liable for liquor bottles 
etc., found inside the house or vehicle exclusively 
in his possession, unlesss he proves that he was 
not responsible for their presence there and that 
somebody else introduced them there, the peti¬ 
tioner will be held liable for tire possession of these 
brandy bottles found in his van, and by ids side, 
unless he proves otherwise. He never tried to 
prove anything otherwise except his statement to 
P.W. 1 (the genuineness of which was proved and 
has not been disputed before me, only the admissi¬ 
bility being questioned) that he was carrying them 
for the use of his wife during confinement, and 
his statement in Court that no brandy was found 
at all by P.W. 1 in the van during the search, 
which latter statement is proved to be false by 
the evidence of PAVs. 1 to 3. I confirm the peti¬ 
tioner's conviction as the evidence on record is, 
quite sufficient to warrant it. Mr. Jayarama Aiyar 
pleaded lor a lessor fine. I agree. 1 see no reason 
to disbelieve the petitioner’s statement that he was 
carrying these two small half bottles of brandy 
only for the use of his wife during confinement. A 
practice of giving brandy to women during delivery 
seems to have been followed in Travancore in pre¬ 
prohibition days. In that view, the sentence of a 
fine of Rs. 500, especially on a Travancorean un¬ 
accustomed to prohibition in those days, and ac¬ 
customed to take brandy and every other kind of 
liquor freely in those days, for a first offence, is 
too heavy. After hearing the Public Prosecutor 
also on the point, I reduce the fine to Rs. 50. The 
petitioner is said to have already paid the fine. 
The excess fine, if paid, will be refunded to him. 
C.R.K./R.G.D. Order accordingly. 
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GOV IN DA MENON AND RAMASWAMl 
GOUNDER, JJ. 

M. Ramayya, Appellant v. The State of Madras, 
represented by the Secy., Home Department and 
another Respondents. 

Letters Patent Appeal No. 77 of 1951, D/- 20-3- 
1951, against the judgment of Subba Rao, J., in 
W. P. No. 176 of 1951. 

(a) Constitution of India, Art. 226 — Proceedings 
under, lor writ of certiorari arc of the nature of 
Ordinary Original Civil Jurisdiction and not re- 
visional jurisdiction — Orders in such proceeding 
arc judgments — Appeal lies from decision of 
a Single Judge to Bench of two Judges — Letters 
Patent (Mad), Cl. 15. 

An appeal lies from an order passed by a Single 
Judge of the High Court, sitting under R. 4 of the 
Rules framed by the High Court under Art. 225 
of the Constitution, and added as Appendix VII to 
the Appellate Side Rules and published in Fort St. 
George Gazette, dated 28-4-1951, upon a petition for 
a writ of certiorari, to a Bench of two Judges under 
Cl. 15 of the Letters Patent , the order being a 
judgment. The bar under Cl. 15, that no appeal 
will lie from the decision of a Single Judge made 
in the exercise of revisional jurisdiction has no 
application to proceedings under Art. 226. 

(Paras 8, 9) 

The matter involved in the proceeding for writ 
of certiorari under Art. 226, is a civil proceeding. 
It is not a criminal proceeding nor is it in the 
nature of miscellaneous proceedings such as matri¬ 
monial, testamentary, admiralty or other jurisdic¬ 
tions of the High Court. The jurisdiction of the 
High Court under Art. 226 is in the nature of its 
Ordinary Original Civil Jurisdiction. (Paras 6, 8, 9) 


The revisional jurisdiction contemplated under 
Cl. 15 of the Letters Patent refers to revisions froin 
Subordinate Courts and not from inferior quasi 
judicial tribunals. Neither under S. 115, C.P.C., 
nor under S. 107 of the Government of India Act, 
1919, did the High Court have any jurisdiction to 
interfere in revision against any order passed by a 
quasi judicial tribunal or authority. Such being 
the case, when Clause 15 of the Letters Patent 
speaks of an order made in the exercise cf revi¬ 
sional jurisdiction it can only be understood as a 
jurisdiction exercised by the High Court over a 
subordinate Court. (Para 9) 

(b) Motor Vehicles Act (1939), S. 64-A — 

Government's revisional powers should not be arbi¬ 
trary, wanton or mala fide. (Para 10) 

(c) Motor Vehicles Act (1939), Ss. 47 (1), 64-A —- 
Section 47 is not exhaustive — State Government 
can take into consideration for first time , matters 
not talxn into consideration by Regional Trans¬ 
port Authority. 


In deciding whether to grant or refuse a stage 
carriage permit the Regional Transport Authority 
shall have regard to the matters mentioned in 
Sub-clauses (a) to (/) of Sub-section (1) of S. 47. 
One of them is sub-clause (a), namely the in¬ 
terest of the public generally and another is Sub¬ 
clause (c), namely, the operation by the applicant 
of other transport services and in particular of 
unrcmuncrativc services in conjunction with re¬ 
munerative services. In addition to these matters, 
the Regional Transport Authority shall also take 
into consideration any representations made by 
persons already proiMding road transport facilities 
along or near the proposed route or routes, repre¬ 
sentations made by any local authority or police 
authority within whose jurisdiction any part of 
the proposed route or routes lie or by any associa- - 
tion interested in the provision of road transport 
facilities. It is therefore clear that apart from tlie 
objections put forward by individuals against the 
granting of permits, the Regional Transport Autho¬ 
rity shall also consider these matters. The con¬ 
sideration mentioned in S. 47 should be in addi¬ 
tion to the objections raised under Sub-scction (3) 
to S. 57. 

Section 47 is not exhaustive. Though the autho¬ 
rity has no jurisdiction to issue or refuse a permit 
without taking the matters mentioned therein into 
consideration, the section docs not in terms exclude 
from the consideration other matters germane to 
the question to be decided. If it is possible for 
the Regional Transport Authority to take certain 
matters into consideration , there is nothing that 
prevents the Government from considering them 
for the first time in revision. (It was however held 
that the matter was before the mind of the Autho¬ 
rity when it passed the orders.) (Para 11) 

M. K. Nambiar and K. Ramachandra Rao, for 
Appellant; The Advocate-General for the Govern¬ 
ment Pleader, D. Narasaraju and K. Mangachari, 
for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

C83) 9 Cal 482: (10 Ind App 4 P C) iff ° 

C44) ILR (1944) Mad 457: (AIR (30) 1943 P C 164> 

(Prs 4. 8.’ 11> 

C47) 1947-2 Mad L J 32: (AIR (34) 1947 PC^90> 

C44) 1944-6 F C R 284: (AIR (31) 1944 F CM>2)^ 

(’49) 1949 FCR 813: (AIR (37) 1950 FC 71:51 
Cri LJ 1035) 


(Pr 8) 

C^iVaIr 738) / 1951 All 257: (ILR (1951) All 269 
FB) ( Pr 1U ' 


1952 


Ramatya v. State of Madras (Govimh Mcnon J.) 


Madras 301 


(’40) ILR (1940) Bom 426: (AIR (27) 1940 Bom 
216 ) (Pr 8) 

C 02 ) 25 Mad 555: (11 Mad L J 346) (Pr 8) 

(’12) 35 Mad 1: (8 Ind Cas 340 FB) (Pr 8) 

(•14) 1 Mad L W 245: (AIR (1) 1914 Mad 87) 

(Pr 11) 

C20) 11 Mad L W 620: (AIR (7) 1920 Mad 165) 

(Pr 11) 

(’22) 45 Mad 922: (AIR (9) 1922 Mad 499:23 Cri 
. ' L J 614 FB) (Pr 4) 

1* C22) 45 Mad 14: (AIR (9) 1922 Mad 215:23 Cri 
L J 490) (Pr 4) 

(’26) 49 Mad 499: (AIR (13) 1926 Mad 480) 

(Pr 11) 

('30) 53 Mad 979: (AIR (17) 1930 Mad 896) 

(Pr 8) 

(’38) ILR (1938) Mad 816: (AIR (25) 1938 Man 
722) (Pr 7) 

(•39) ILR (1939) Mad 904: (AIR (26) 1939 Mad 
511) (Pr 8) 

C48) 1948-1 Mad L J 85: (AIR (35) 1948 Mad 400) 

(Pr 10) 

(’50) C M P Nos. 3345, 3346 and 3347 of 1950 (Mad) 

(Pr 4) 

(’51) W P No. 176 of 1951 (Mad) (Pr 11) 

GOVINDA MENON, J.: This is an appeal under 
Clause 15 of the Letters Patent against the judg¬ 
ment, of our learned brother Subba Rao, J., in 
W. P. No. 176 of 1951 by which lie refused to set 
aside the order of the State of Madras, dated 1-6- 
1951, which in its turn set aside the order of the 
Regional Transport Authority. East Godavari, and 
granted a stage coach permit to the 2nd respon¬ 
dent for the route Rajahmundrv to Tuni via Pitha- 
puram. 

(2) On 22nd June 1949, the Regional Transport 
Authority, East Godavari, by notification under 
S. 57 (3) of the Motor Vehicles Act, 1939, notified 
a new route Rajahmundry to Tuni via Pithapuram, 
and invited applications for the grant of one pucca 
stage carriage permit for operating on the said 
route. Tile appellant and the 2nd respondent 
herein, along with a number of other people, 
applied for the permit. The Regional Transport 
Authority granted the permit to the Appellant, 
which order was confirmed on appeal, by the 
Central Road Traffic Board. Under S. 64-A of 
the Motor Vehicles Act, an application to revise 
the order of the Regional Transport Authority was 
made to the Government who set aside the order 
of the Regional Transport Authority and issued 
a permit to the second respondent. Thereupon 
the appellant applied to this Court for issuing a 
\mt of certiorari quashing the order of the State 
of Madras. Our learned brother, Subba Rao J 
held that there were no grounds for interfering 
with the order of the State Government and dis¬ 
missed the application. Hence this appeal against 
that order. 

(3) A preliminary oojection is taken by Mr. D. 
Narasaraju for the 2nd respondent that no appeal 
lies against an order of a single Judge either issu¬ 
es. °F, refusing to issue, a writ of certiorari, and 
that Clause 15 of the Letters Patent has no appli¬ 
cation. This is controverted by the learned coun¬ 
sel for the appellant. While contending that the 
order appealed against should not be interfered 
with, tlie learned Advocate-General controverts the 
position taken by the 2 nd respondent that in 
matters like this no appeal lies. We have thcre- 
iore to decide whether the contention put for- 

T ar ^ SP. behaU of the 2 nd respondent can be 
acceded to or not. 

°l d Su P rem e Court of Madras, .which 
IP? , i Predecessor of this High Court, inherited 
thejurisdictional powers of the King’s Bench of 
England under the Charter of 1800, and as such 


It could issue such prerogative writs within the 
ordinary original jurisdiction of the High Court. 
The view once held as laid down in 'In re 
Kochunni Eiaya Nair’, 45 Mad 14 and ’In re 
Govindan Nair’, 45 Mad 922, that this Court can 
issue such writs throughout the entire ambit of 
its appellate jurisdiction has been held to be un¬ 
sustainable by the Judicial Committee in 'Ryots of 
Garbanaho v. Zamindar of Parlakimedi', ILR 1944 
Mad 457, where Viscount Simon, L.C., in de¬ 
livering the judgment of the Board held that the 
High Court at Madras had no power to issue a 
writ of certiorari beyond the limits of the Presi¬ 
dency Town of Madras except in a limited manner 
as regards British subjects. But this position has 
been altered by the enactment of Art. 226 of the 
Constitution which gives power to the High Court, 
throughout the territories in relation to which it 
exercises jurisdiction, to issue to any person or 
authority, including in appropriate cases any 
Government, within those territories directions, 
orders or writs, including writs in the nature of 
habeas corpus, mandamus, prohibition, quo war¬ 
ranto and certiorari or any of tnlm. It need 
therefore hardly be said that this Court has got 
the power to issue such writs. Under Art. 225 the 
jurisdiction of, and the law administered in, any 
existing High Court and tlie respective powers of 
the Judges therefore in relation to the administra¬ 
tion of justice in the Court, including any power 
to make rules of Court and to regulate the suittlngs 
of the Court and of members thereof sitting alone 
or in Division Courts, shall be the same as imme¬ 
diately before the commencement of this Consti¬ 
tution. Under this provision therefore this High 
Court framed rules regulating the proceedings 
under Art. 226 of the Constitution which is added 
os Appendix VII to tlie Appellate Side Rules and is 
published in the Fort St. George Gazette on the 
28th April 1951. Rule 4 therein is as follows: 

"Petition involving an interpretation of the Con¬ 
stitution. or questioning the validity of any Act 
of Parliament or of the Legislature of any State 
shall be posted before a Bench of two Judges.’ 
All other petitions shall be posted oefore a single 
Judge. Provided that the Judge may direct any 
petition posted before him to be posted before a 
Bench of Judges." 

It is.in pursuance to Rule 4 that this writ petition 
came on for hearing before a single Judge with 
the result which we have mentioned above The 
learned Counsel contends Uiat since Art. 226 pro¬ 
vides for tlie issuing of a writ by the High Court 
and since the power was already exercised bv a 
single Judge of the High Court in accordance with 
the rules framed under Art. 225, the power of the 
High Court to issue a writ in this case has been 
exhausted and there can be no appeal to the High 
Court from the decision of the High Court. In 
other words, what he contends is, the High Court, 
when once a single Judge has disposed of the 
matter, has become functus officio because tlie 
ntust be deemed to have been passed by the 
? g o,F° UIt as f, uch and not by any single Judge. 
?rtc h ilo COn !i eC ,oo n attention was invited to 
Arts. 132 and 133. Art. 132 deals with tlie appel- 
late jurisdiction of the Supreme Court in appeals 
from High courts In certain cases and this Article 
provides that an appeal shall lie to the Supreme 
Court from any judgment, decree or final order 
of a High Court in the territory of India, whether 
t?« k S, vU ’ crim Jnal or other proceedings, If the 
High Court certifies that the case involves a sub¬ 
stantial question of law as to the interpretation or 
po^Uhition and Art. 133 deals with the ap¬ 
pellate jurisdiction of Supreme Court in anneals 
from High Courts In regard to civil matters 
Pointed reference was made to Clause 3 of Art 133 
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wherein it is laid down that notwithstanding any¬ 
thing in this article, no appeal shall, unless Parlia¬ 
ment by law otherwise provides, lie to the Supreme 
Court from the judgment, decree or final order 
of one Judge of a High Court. The contention 
that is put forward is that in the case of ordinary 
civil proceedings where the judgment, decree, or 
final order is made by a single Judge of the High 
Court, there shall be no appeal to the Supreme 
Court. But under Art. 132 even where a single 
Judge decides a question which involves a sub¬ 
stantial question of law as to the interpretation 
of the Constitution, an appeal shall lie to the 
Supreme Court. Therefore the learned Counsel 
wants us to hold that the proceeding regarding the 
issuing of or the refusal to issue, a writ of certio¬ 
rari is not a proceeding under Alt. 133 but should 
be deemed to be a proceeding as envisaged under 
Art. 133, the residuary article regarding appealabi¬ 
lity, or might come under Art. 132, and such being 
the case it should be held that when an appeal 
lies from the decision of a single Judge straight 
to the Supreme Court, it will be anomalous to hold 
that an appeaWies to a Bench of this Court. We 
have to excluae from consideration Art. 132 be¬ 
cause it is admitted that the proceedings in ques¬ 
tion do not involve any substantial question of law 
as to the interpretation of the Constitution for, 
if it involved, the matter would have been heard 
by a Bench of this Court under Rule 4 and this 
vexed question regarding appealability would not 
have therefore arisen. Does Art. 133 relating to 
the appellate jurisdiction of the Supreme Court 
in appeals from High Court regarding civil matters 
include writs of certiorari where no question re¬ 
garding the interpretation of the Constitution is 
involved? In C. M. P. Nos. 3345, 3346 and 3347 of 
1950’, to which one of us was a party, the scope 
and ambit of Arts. 132 and 136 have been con¬ 
sidered by this Court and the portion of the judg¬ 
ment relating to this aspect of the matter is as 
follows: 

“By a process of reasoning based upon necessary 
and explicit exclusion, if we are to consider the 
meaning of the word “matter" in Art. 135. it 
seems to us that the word “matter" used in Art. 
135 should not be understood as meaning a civil 
or criminal proceeding, because both these sub¬ 
jects were specifically dealt with under Arts. 133 
and 134. Art, 132 refers to civil, criminal or 
other proceeding and is all comprehensive and 
therefore in whatever nature of proceedings, be 
it civil criminal, admiralty, intestate or matri¬ 
monial, a question regarding the interpretation 
of the Constitution arises, then an appeal will 
lie under Art. 132. So far as other proceedings 
are concerned. Art. 133 lays down the scope and 
limit of the right of appeal in civil appeals. In 
the same way, does Art, 134 provide for the 
scope and limie of the right of appeal in a 
criminal proceeding? Therefore it seems to us 
that the matter referred to in Art. 135 should 
be understood as meaning a matter which is 
neither civil nor criminal and by the application 
of the maxim ‘expressio unius est exclusio 
alteriuS, — the express mention of one thing 
implies the exclusion of another — it seems to 
us that the word “matter" in Art. 135 should be 
deemed <to exclude both civil and criminal pro¬ 
ceedings.” 

(5) It therefore becomes evident that if the 
subject-matter of a writ of certiorari is a civil 
proceeding, then Art. 133 is the provision of law 
which provides for an appeal to the Supreme Court 
and in such a case from the decision of a single 
Judge of a High Court there will be no appeal to 
the Supreme Court unless Parliament by law other¬ 
wise provides in such a matter. Clause 15 of the 


Letters Patent will apply and there will be an 
appeal to a Bench from the decision of a single 
Judge. 

(6) We do not feel any doubt regarding the 
question as to whether the matter involved in this 
appeal is a civil proceeding or not. it is not a 
criminal proceeding nor is it in the nature of 
miscellaneous proceedings such a 5 matrimonial, 
testamentary, admiralty or other jurisdictions of 
the High Court, At page 874 of Vol. IX of Hals- 
bury’s Laws of England, 2nd Edn. it is stated as ± 
follows: 

“The House of Lords has jurisdiction to issue a 
writ of certiorari to any Court in which an in¬ 
dictment has been found against a peer for 
treason or felony, requiring such indictment to 
be removed into the High Court of Parliament 
or into the Court of the Lord High Steward. 

All other original jurisdiction to grant the writ 
of certiorari now resides in the High Court of 
Justice, any division of which may exercise any 
part ol the jurisdiction of the High Court, sub¬ 
ject, however, to any express provision of the 
rules of the Supreme Court or of the Crown 
office. 

There is a right of appeal to a Judge in chambers 
from the decision erf a master in the King's 
Bench division granting or refusing the writ of 
certiorari and to a divisional Court from a Judge 
in chambers in the King’s Bench Division. 

An appeal lies to the Court of appeal and thence 
to the House of Lords from a decision of a Judge 
of the Chancery Division granting or refusing 
the writ of certiorari in an equity action or 
matter. 

An appeal to the Court of Appeal and thence to 
the House of Lords lies from a decision of the 
King’s Bench division granting or refusing the „ 
Writ of Certiorari except in cases which are of 
a criminal character.” 

(7) When once it is conceded that it is a civil 
proceeding, the question may then arise as to 
whether it is the original jurisdiction or appellate 
jurisdiction. In ‘Ryots of Garabando v. Zamindar 
of Parlakimedi*. ILR (1933) Mad 816, Leach, C. J. 
and Madhavan Nair, J., at page 818 observes as 
follows: 

“Under Clause (b) a litigant has the right of 
appeal to His Majesty from any decree or final 
order passed by a High Court in the exercise of 
its original civil jurisdiction. It is conceded by 
the learned Advocate for the respondent that 
the issue of a writ of certiorari means the exer¬ 
cise of original jurisdiction, but he says that it 
does not mean the exercise of “original civil 
jurisdiction” within the meaning of the clause. 
The distinction here is between “civil” and 
“criminal.” The order complained of referred to 
a civil matter as opposed to a criminal matter, 
namely, a decision of a Revenue Court in a 
revenue case. It was admittedly passed in the 
exercise of original jurisdiction and in the cir¬ 
cumstances it could only have been passed in 
the exercise of civil jurisdiction. Therefore it 
was an order passed in the exercise of original 
civil jurisdiction.” 

(8) Therefore, unless the matter expressly re¬ 
lates to criminal jurisdiction, it must be taken that 
the issuing of writs of certiorari will ordinarily be 
an original civil proceeding. Observations of a like 
nature can be found at page 497 in the Judgment 
of the Privy Council in ‘Ryots of Garabando v. 
Zamindar of Parlakimedi', ILR (1944) Mad 45L 
In ‘Hamid Hasan v. Banwarilal Roy’, 1947-2 Mad 
L J 32 PC at p. 35. their Lordships of the Judicial 
Committee in dealing with the jurisdiction to issue 
a wrt of 'quo warranto’ observe as follows: 
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"It cannot be disputed that the issue of such writs 
Is a matter of original jurisdiction." 

Again at page 36 it is stated: 

“It is plain that in a matter coming before the 
Court On a high prerogative writ there could be 
no local Court having jurisdiction." 

In ‘Venkataratnam v. Secy., of State’, 53 Mad 979 
at p. 999, it is observed that since the jurisdiction 
to issue a writ of certiorari is original it cannot 
be directed against the Government. These autho¬ 
rities make it plain that the power to issue tire 
'"Writ is original and the jurisdiction exercised is 
original jurisdiction. It may be that under S. 205 
of the Government of India Act, 1935, an aopeal 
lay direct to the Federal Court from the decision 
of a single Judge of a High Court where the matter 
involved was one regarding the interpretation of 
the Constitution. But even in such a case it has 
been held that if the appellant preferred to exer¬ 
cise his right of appeal to the Federal Court in 
preference to first exercising a right of appeal to 
a Division Bench of the High Court, then he loses 
the right to raise any other questions which he is 
allowed to argue under Sub-section (2) of S. 205. 
(See ‘Kunwarlal Singh v. C. P. & Berar’, 1944 FCR 
284 at pp. 291 and 292.) This decision has been 
followed in ’Iqbal Ahmed v. Bench of the High 
Court, Allahabad’, 1949 FCR 813, where it is ob¬ 
served that the judgment of a single Judge of the 
Allahabad High Court was capable of being chal¬ 
lenged in the Federal Court without taking an 
appeal in the first instance to a Division Bench of 
the same High Court. But all these would not 
show that where the matter is one which comes 
under Art. 135, the prohibition regarding an appeal 
direct to the Supreme Court without having re¬ 
course to a Bench of the High Court can be“nul- 
lified. The reason for prohibiting an appeal from 
*a single Judge’s decision to the Privy Council has 
been considered In ’Hurish Chunder v. Kali Sun- 
dari Debi’, 9 Cal 482 at p. 558 (PC) and these 
observations have been followed in ’Sabapathi 
Chetty v. Narayanaswami Chetti', 25 Mad 55 at p. 
6£C. In this connection we may refer also to 
Vaman Ravji v. Naghesh Vishnu’, ILR (1940) Bom 
426. We may also refer to the circumstances that 
m ’Emberumanar Jeer Swamigal v. H. R. E. Board. 
Madras', ILR (1939) Mad 904. an appeal was en¬ 
tertained against the decision of a single Judge 
under Cl. 15 of the Letters Patent refusing to 
Issue a Writ of Certiorari and it is noteworthy 
that eminent lawyers like the present Chief Justice 
and the late Mr. B. Sltarama Rao who appeared for 
the respondents did not think it worthwhile to 
raise even a contention that no appeal lies under 
15 t ° f the . Patent. That the order 

?hWSl,iH* aIn ^ a "iwtanent" is clear from 
the definition of the word "judgment" in ‘Tulja- 

V i ^Sappa Chettiar’, 35 Mad 1. and we 
need not elaborate on that aspect of the matter 
any further. 

,(9) It is further contended that even if the 
power to issue a writ of certiorari is a civil pro- 
stm ^ the nature of a revisional 
therefore Clause 15 of the Letters 
-.Patent cannot b e made applicable. According to 

CIau .l e 15 of the Liters Patent no 
J®®?® 1 . from the decl sion of a single Judge 
made in the exercise of revisional jurisdiction We 

XFJWJ. e *P ressed the opinion that the exer- 
Jj^diction is in the nature of original civil 

S33K °“ a £ d revlsional - In order that the 

luSrili 1sh °* lld b e revisional, there must be 
SSl/ r ^ eedlngs agalnst which a revision is 

£ sald thafc the Government 
B 64.Anf w act i?l , or refusing to act under 
jud£r Vehicles Act, is acting as a 

^ whitnal though the Marginal note to the 
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section refers to the jurisdiction as revisional juris¬ 
diction. The Regional Transport Authority and 
the Central Road Traffic Board cannot be called 
Courts of law though they exercise quasi judicial 
functions and when the Government purports to 
act under S. 64-A either confirming or setting aside 
an order of the Central Road Traffic Board or the 
Regional Transport Authority, it might be exer¬ 
cising a revisional jurisdiction but not functioning 
as Court of law. The revisional jurisdiction con-, 
templated under Caluse 15 of the Letters Patent 1 
refers to revisions from Subordinate Courts and 
not from inferior quasi-judicial tribunals. Neither 
under S. 115, C. P.C., nor undeV S. 107 of the 
Government of India Act, 1919, did the High 
Court have any jurisdiction to interfere in revi¬ 
sion against any order passed by a quasi-judicial 
tribunal or authority. Such being the case when 
Clause 15 of the Letters Patent speaks of an order 
made in tire exercise of revisional jurisdiction it 
can only be understood as a jurisdiction exercised 
by the High Court over a subordinate Court We 
are therefore of opinion that the preliminary ob¬ 
jection is devoid of merits and should be over¬ 
ruled. 

(10) Turning now to the merits of the appeal 
we are pressed with the argument that the State 
in the order of the Government under S. 64-A, dated 
5th July 19ol that the grant of the permit in 
question tt> tile 2 nd respondent will enable him 
also to have two permits on the route Rajahmundry 
to Turn via Pithapuram and therefore the appel¬ 
lant and the 2nd respondent who are in all other 
respects on the same footing will be similarly 
placed, is based upon an objection not put for¬ 
ward before the original tribunal, viz., the Regional. 
Transport Authority. Subba Rao, J., was of opinion 
that this circumstance that the appellant was 
plying two busses on the route Rajahmundry to 
Turn via Jaggampeta was before the Central Road 
Traffic Board in the grounds of appeal. That being 
tlie case, it is not quite correct to say that the 
matter was then taken into consideration by the 
Government for the first time. The procedure to 
be followed by the Regional Transport Authority 
in considering applications for state carriage per- 
mite is laid down in S. 57 of the Motor Vehicles Act 
which should be taken to be the substantive law 
regarding such matters. S. 57 speaks of the proce¬ 
dure in applying for and granting permits. Sub¬ 
section 3 of that section postulates that on receipt 
of an application for a stage carriage permit from 
a person the Regional Transport Authority shall 
make the application avaUable for inspection aC 
the office of the Authority and shall publish the 
application or substance thereof in the prescribed 
manner together with a notice of the date before 
which representations in connection therewith 
may be submitted and the date not being 

^h1^h han ^ rty .i days from such Publication, on 
which, and the time and place at which, the appli¬ 
cation and any representations received will be 

d ? r t?' S r b ' sectlon 4 la ys down that no re¬ 
presentations In connection with an application 
referred to in Sub-section 3 shall be considered 
by the Regional Transport Authority unless it is 
made in writing before the appointed date and 
unless a copy thereof is furnished simultaneously 
to the applicant) by the person making such re¬ 
presentation. what is contended here is that the 

^ n 0t make an y ^Presentation 
£ to the appellant’s application for a stage 
permit to the Regional Transport Authority Ls 
contemplated by Sub-ss. (3) and (4) of S. 57 and 
therefore It was not competent for the Regional 
Transport Authority to consider the existence of 
such an objection in granting or refusing to grant 
a permit to the appellant, if that is so, the Re- 


301 Madras 


Ramayya v. State of Madras (Govinda Mcnon J.) A. I. R. 


gional Transport Authority should not have taken 
notice of such an objection. ‘A fortiori* the Cen¬ 
tral Road Traffic Board should not have considered 
the objection, and much more so is the Govern¬ 
ment prevented from considering the objection 
under S. 64-A in revision. Since the Government 
has taken into consideration a circumstance which 
the Regional Transport Authority and the Cen¬ 
tral Road Traffic Board are prevented from con¬ 
sidering under S. 57, Sub-s. 4 the fact that the 
basis of the reversing order of the Government is 
such a new fact which it is precluded from con¬ 
sidering renders the order of the Government as 
one made without jurisdiction and therefore ought 
to be quashed. This is the gist of the argument 
of the learned counsel for the appellant. Our 
attention was invited to S. 12, Cl. (3) of the Mad¬ 
ras Buildings (Lease and Rent Control) Act where¬ 
in there is a provision that the appellate authority 
has the power to make further enquiry; whereas, 
tinder the Motor Vehicles Act S. G4 does not con¬ 
fer upon the appellate authority any power other 
than what the original tribunal had. S. 43 of the 
Madras Buildings (Lease and Rent Control) Act 
was also brought to our notice. By 
it the Government is empowered to act in cer¬ 
tain circumstances. No useful purpose can be 
served by comparing the powers vested in the 
Government or subordinate quasi-judicial authori¬ 
ties arising under circumstances which are not 
similar to the conditions necessary for the grant 
of stage carriage permits and we, therefore, do 
not wish to elaborate that aspect of the question. 
The Full Bench decision of the Allahabad High 
Court in ‘Motilal v. Uttar Pradesh Government*, 
AIR (38) 1951 All 257 interpreting the various 
sections in the Motor Vehicles Act and laying 
down that it was open to the State Government to 
take upon itself the task of restricting the use 
)i highways and other allied subjects was very 
nuch relied upon by the learned counsel for the 
ippellant. Even here, it seems to us that for the 
lecision of the present dispute nothing much use¬ 
ful can be obtained from that decision. The sub¬ 
stance of that decision is that it is open to the 
Government to restrict the use of the highways 
by particular individuals or bodies, by which act 
the Government is empowered to run its own 
stage carriages. As the decision in 'Sri Ramavilas 
Service Ltd. v. The Road Traffic Board, Madras*. 
1948-1 Mad L J 85, was prior to the enactment of 
S 64-A of the Motor Vehicles Act, wo do not think 
it necessary to consider the points of law elabo¬ 
rately discussed in that judgment. It is now settl¬ 
ed that the power of the Government in exercising 
its revisional functions should not be arbitrary, 
wanton or ‘mala fide*. The only question is whe¬ 
ther in the present case the Government has acted 
in that manner. 

(11) On behalf of the 2nd respondent it has 
been contended before us that there is nothing in 
the Motor Vehicles Act which prohibits the Regio¬ 
nal Transport Authority or the Central Road Tra¬ 
ffic Board from taking into consideration matters 
other than the representations contemplated by 
S. 57, sub-cl.-(c). In this connection we have to 
carefully coasider the implications of S. 47 of 
the Act which, as we have already stated, lays 
down the substantive law regarding the procedure 
of the Regional Transport Authority in considering 
the application for stage carriage permits. In 
deciding whether to grant or refuse a stage carriage 
permit the Regional Transport Authority shall 
have regard to the matters mentioned in Sub-cls. 
(a) to (f) of Sub-s. (1) of S. 47. Sub-s. (1) of 
S. 47 is in the following terms: 

“A Regional Transport Authority shall in deciding 

whether to grant or refuse a stage carriage per¬ 


mit have regard to the following matters, name¬ 
ly: 

(a) the interest of the public generally; 
lb) the advantages to the public of the service to 
be provided, including the saving of time like¬ 
ly to be effected thereby and any convenience 
arising from journeys not being broken; 

(c) the adequacy of existing road passenger trans¬ 
port services between the places to be served, the 
lares charged by those services and the effect 
upon those services of the service proposed; -i 

(d) the benefit to any particular locality or loca- ■ 
lities likely to be atiorded by the service; 

(e) the operation by the applicant of other trans¬ 
port sendees and in particular of unremune- 
rative services in conjunction with remunera¬ 
tive services; and 


(f) the condition of the roads included in the 
proposed route or routes: 
and shall also take into consideration any re¬ 
presentation made by persons already providing 
road transport facilities along or near the pro¬ 
posed route or routes or by any local authority 
or police authority within whose jurisdiction any 
part of the proposed route or routes lie or by 
an association interested in the provision of road 
transport facilities. 


Therefore the Regional Transport Authority should 
consider matters mentioned in these sub-clauses 
before granting or refusing to grant a permit. One 
of them is Sub-cl. (a), namely, the interest of the 
public generally and another is Sub-cl. (e) namely, 
the operation by the applicant of other transport 
sendees and in particular of unremunerative 
sendees in conjunction with remunerative services. 
In addition to the matters, the Regional Transport 
Authority shall also take into consideration any 
representations made by persons already providing^ 
road transport facilities along or near the proposed 
route or routes, representations made by any local 
authority or police authority within whose jurisdic¬ 
tion any part of the proposed route or routes lie or 
by any association interested in the provision of 
road transport facilities. It is therefore clear that 
apart from the objections put forward by individuals 
against the granting of permits, the Regional 
Transport Authority shall also consider these mat¬ 
ters. In our opinion, the consideration mentioned 
in S. 47 should be in addition to the objections 
raised under Sub-s. (3) to S. 57. On behalf of the 
State Government various decisions where the 
meaning of the expression “having regard to** oc¬ 
curring in other statutes were considered and de¬ 
cided were cited before us. In *Venkanna v. Re¬ 
ceiver, Medur Estate’, 1 Mad L W 245 the expression 
“having regard to” in S. 40, Sub-s. 3 of the Estates 
Land Act had to be discussed. In this case the 
expression was “due regard to the consideration in 
Sub-cls (a) to (c) of Cl. (3)”, and this was in¬ 
terpreted by Sadasiva Aiyar and Spencer JJ. as 
“not restricting the authority to the three conside¬ 
rations referred to in those sub-clauses and that it 
does not mean that any one of the considerations 
is entitled to more weight than the others. ’ That 
is the trend of the learned Judge’s observations is 
to the effect that when the authority or a Court is 
directed to pay due regard to certain considera¬ 
tion it does not necessarily mean that such autho¬ 
rity or Court cannot take into consideration mat¬ 
ters other than those specifically mentioned there¬ 
in. All that the direction necessitates is that tnese 
considerations should not be left out of account. 
There is- no inhibition against the taking into con¬ 
sideration of matters other than these wmsiaeia- 
lions. To the same effect is the■decision to Sam- 


gadu v. Srinlvasalu Reddi'. 11 Mad L W 6-0. Simi¬ 
lar observations that the authority or Court is no» 
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strictly bound to adhere only to such considera¬ 
tions where the expression used is "having regard 
to” or “due regard" can be found in ‘Valluri Nara- 
simha v. Ryots of Eddamamidipalii’, 49 Mad 499 and 
■Ryots of Garabandho v. Zamindar of Parlakimedi', 
ILR (1944) Mad 457 P.C. This aspect of the matter 
has been recently considered by Subba Rao J. in 
a ‘Writ Petition’ No. 176 of 1951 on the 14th in¬ 
stant, and we are in entire agreement with the 
observations made by the learned Judge. As the 
.^matter has been elaborately discussed in that 
judgment, we do not propose to restate them again. 
As observed by the learned Judge: 

"one of the principles is that under S. 47 of the 
Act, the Regional Transport Authority, in issu¬ 
ing or refusing to permit shall have regard to 
ail matters mentioned in the section. The 
section is not exhaustive. Though the authority 
has no jurisdiction to issue or refuse a permit 
without taking the matters mentioned therein (in¬ 
to consideration), the section does not in terms 
exclude from the consideration other matters 
germane to the question to be decided." 

It cannot be disputed that the fact that the ap¬ 
pellant had two stage carriage permits on the route 
Rajahmundry to Tuni via Jaggampet on that date 
when the Regional Transport Authority considered 
the grant of permit, now under consideration was 
a circumstance existing on that date and known 
to the Regional Authority and therefore could be 
taken by it into consideration apart from repre¬ 
sentations under S. 57(3) as well as matters refer¬ 
red to in sub-cls. (a) to (f) of sub-s. 1 of S. 47 of 
.the Act. If It is possible for the Regional Trans¬ 
port Authority to take these matters into consi¬ 
deration, in our opinion, there is nothing that pre¬ 
sents the Government from considering them But 
^ r -Namblar argues that there is nothing to show 
that the Regional Transport Authority considered 
this aspect of the case, and if it did not, for the 
first time It is not open to the Government to refer 
i0 < * ma “ er of this kind in setting aside the order 
Central Road Traffic Board. We are not 
satisfied that the existence of a fact so well known 
to the Regional Transport Authority was not before 
its mind when it granted the permit to the peti¬ 
tioner. Th e following observations of Subba Rao 

i ^ No * 176 of 1951 ’ from which this Letters 
Patent Appeal has arisen have our entire concur¬ 
rence ! 

It is a question of fact and also of opinion in 
eaclv case whether the grant of a particular per- 
Sf * *n ^dividual will be in the interests of 

thfnt fhi C t ? r not ' 16 “ ay be ' one tribun al may 
think that issuing permits to the same individual 

b « ™ the Interests of the public. Another 
tribunal may come to a different conclusion. The 
Government obviously thought that giving equal 
2 Un '5 S t0 the two competing applicants 
U ,?, nec ^ ary competition between 
them which ultimately might be in the interests 
ot the public.” 

We are, therefore, of opinion that the action of 

StSS'SHU conslderi ng the fact that the ap- 
™J thad , .carnage permits between Rajah- 

Suh^wf? d ^ v a Ja esampeta can fall within 
Sub-cl. (a) or (e) of Sub-s. 1 of S. 47. 

9 ° nten ded that there is an ob- 
ttae 1116 face , of 01(5 record because at the 

tot ° ovemme nt passed the order the appel- 

abenrio C L 0 o nly t ° De permit > the other permit having 
been transferred after the order of the Re- 

^ 0rlty ’ second 7elp5£ 
^ ^ transfer was benami 
Delink? transferee is the son-in-law of the ap- 

5Son ^ Vk a n 0t ^ ed upon to decide that 
tuesnon in this appeal because at the time the 
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Regional Transport Authority passed its order, tha 
appellant was in possession of two permits and 
whatever happened subsequent to that date is not 
a matter relevant for consideration when the Gov¬ 
ernment passed its order. It seems to us, there¬ 
fore, that the order of the learned Judge is per¬ 
fectly correct and cannot be interfered with. 

(13) This appeal fails and is dismissed. Since 
the preliminary objection has failed we direct each 
party to bear his own costs. 

C.R.K./R.G.D. Appeal dismissed. 
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SATYANARAYANA RAO AND 
VISWANATHA SASTR1 JJ. 

Commissioner of Income-tax. Madras. Applicant 
t. Messrs. K. R. M. T. T. Tiiiagaraja Chetty and 
Co. Madura. Respondent. 

Case referred Nos. 76 and 78 of 1946 & 32 and 
56 of 1947, D/- 2-2-1950. 

t (a) Income-tax Act (1922), S. 13 — Managing 
agent maintaining account /or purpose of mills — 
Accounts no indication of method of accounting ot 
assessee. * 

(Per Satyanarayana Rao J.): The method ot 
accounting contemplated by tlie section is the 
method of accounting employed by tlu> assessee. 
managing agent t in respect ot his income , profits 
and gains; and not an account maintained by him 
for the purpose of the mills. Wfiat is material under 
the section is an election by the assessee between 
the two systems of accounting as to ivhich system 
he decides to adopt as the proper method of ac- 
coun.ing m respect of his transactions. It cannot 

! L l tk any Wrtety that the managing 
agents choice on belial/ of the mills in adopting a 
wrtlcv ar method o/ accounting /or Vie purpose 
of the mills is also an indication ot 
their method 0 / accounting /or the purpose 
of their individual transactions. Merely because in 

Vear ? CaSk was to the assessees 
oy the mills as shown by their accounts, it would 
not justify a /Hiding tliat tlie metliod oj account¬ 
ing adopted by the assessees was on cash basis. 

Anno: Income-tax Act S. 13 N. 2, 3. ( - Para W 

(b) Income-tax Act (1922), S. 13 - Scope - 
Assessees choice for a particular year. 

(Per Viswanatha Sastrl J.); it i s tlie method of 
accounting adopted by the assessee. it is his system 
o/ book-keeping it is his clioice of tlie casl^basis 
hr,Hhni 1,lC ~? ntil . c , system of accountancy as his 
l keepln 9 accounts that is relevant 

13 - 7/ie assessee’s choice /or a particular 
year does not determine the method of accounting. 

Anno: Income-tax Act. s. 13 N. 2 3 26> 

(c) Income-tax Act (1922). S. 4 — Income 
Meaning of — Money kept in suspense account 

Eraft 33WW£ 

mica to u 

»; «*« („ the mUonh/lw/Vj 

in tlie assessment of income oj the mills the^ 

„ This income however was not admitted bv th* 
the return they submitted Sj 
assessment year as the amount was not aSSSturl 
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ceived by tlie firm in the year of account. The 
managing agents wrote to the mills requesting the 
mills to write off their ■previous indebtedness and 
pay the amount earned by them in full. But the 
attitude taken by the directors of the mills was 
that they would not pay the amount unless the 
question of writing off the indebtedness was decid¬ 
ed either by arbitration or by the general body. 
They had kept the money in suspense and resisted 
the claim made by the managing agents. 


Held <Per Satyanarayana Rao J.. Viswanatha Sas- 
tri J., Contra): that in the present case the test 
of an income as defined by the Act was not satisfi¬ 
ed. The amount was money which was not avail¬ 
able and which was at the disposal of the manag¬ 
ing agents. They could not have called up the 
money as if it was money lying in their bank ac¬ 
count or money held by an agent on their behalf 
and for their benefit and use. The sum in ques¬ 
tion was therefore, not income assessable to tax. 

(Viswanatha Sastri J.): The mere entry of a sum 
in the “suspense account " of the tax-payer is 
not conclusive of the real nature of the receipt and 
the revenue authority can ignore a “suspense ac¬ 
count" if it is not 1 bona fide'. The gratuitous re¬ 
minder to the directors about the ancient indebted¬ 
ness of the firm, at the end of the year of account, 
the invitation of a suspense account entry with re¬ 
gard to the managing agency commission, and the 
self-imposed restraint on the withdrawal of the 
managing agency commission by the firm were all 
ineffective proceedings resorted to for the purpose 
of obscuring the real position. The foot that the 
sum had not been drawn by the assessees did not 
affect the question ivhen it ivas indubitably estab¬ 
lished that the sum had been earned by the asses- 
see and had been appropriated to it by the Mills. 
The sum was therefore assessable to income-tax as 
part of the profits and gains that had accrued to 
the assessee during the year of account. 

(As the opinion of Satyanarayana Rao J. agreed 
with that of the Appellate Tribunal it prevailed 
under S. 66A (1). Case law discussed). 

(Paras 16, 41, 44) 

Anno: Income-tax Act, S. 4 N. 2, 4. 

(d) Income-tax Act (1922), S. 13 — Commercial 
accountancy — Effect. 

(Per Satyanarayana Rao J.): Where the com¬ 
mercial accountancy prevails, it is an exception to 
the normal rule that the income must be some 
money which is at the disposal of the assessee and 
which he could call and use at any time. Section 13 
of the Act introduces this exception, AIR (32) 
1916 All 102 (FB), Rcl. on. (Para 15) 

Anno: Income-tax Act, S. 13 N. 2, 3. 

(e) Income-tax Act (1922), S. 4 — 'Suspense ac¬ 
count" — Meaning of — Words and Phrases. 

(Per Viswanatha Sastri J.): Suspense account is 
an expression in common use in banking business 
where a person whose money is held in suspense is 
entitled to withdraw it any moment he likes, though 
lie neither gets a pass book nor is entitled to draw 
any cheques or to be paid interest in respect of 
the amount. 33 Mad 299; 36 Mad 499 FB; AIR U) 
1914 PC 230 Referred. (Para 44) 

Anno: Income-tax Act, S. 4 N. 2. 


(f) Income-tax Act (1922), S. 14(2) (c) — Income 
arising in Indian State. 

Under the arrangement entered into between the 
assessee firm and tlie directors of the Mills, a pri¬ 
vate limited company controlled by one of the 
partners of the firm was appointed as the sole 
buying agent of tlie Mills and anotlier private limit¬ 
ed company controlled by another partner of tlie 
firm was appointed as the sole and selling agent of 
the Mills and the commission payable on purchases 


and sales was payable, and paid, to these two pri¬ 
vate limited companies. What the jinn did was 
merely to supervise the work of these limited com¬ 
panies and to attend to the business of the Mills 
at Madura. It ivas for this work and this work 
alone that the firm was paid a monthly remunera¬ 
tion of Rs. I MO/- and a commission calculated at 5 
per cent, of the entire profits of the company. The 
managing agency agreement was entered into at 
Madura, the managing agency business was carried 
on at Madura and the profits were earned and 1 
payable at Madura. The purchases and sales of 
goods were not effected by the firm but by the 
two limited companies controlled and managed by 
two of the individual partners of the firm . 

‘ Held' that the firm was not entitled to exemp¬ 
tion from tax in respect of a sum alleged as re¬ 
presenting its earnings attributable to the supervi¬ 
sion work done in Indian States. In the year of 
account on the basis of the sales of goods effected 
in those states during that year no part of the 
managing agency commission arose or accrued to 
the firm in any Indian State and therefore the ex¬ 
emption from tax granted by S. 14, sub-s (2), Cl. (c) 
was not attracted. (Para 45) 

Anno: Income-tax Act S. 14 N. 7. 


C. S . Rama Rao Sahib, for Applicant in Case 
Referred Nos. 76 of 1946 and 32 and 56 of 1947, 
and for the Respondent in Case Referred No. 78 
of 1946, and Alladi Krishnasivami Ayyar, for if. 
Subbaraya Ayyar, for Respondents in Case Refer¬ 
red Nos. 76 of 1946 and 32 and 56 of 1947 and for 
Applicant in Case Referred No. 78 of 1946. 
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(1888) 13 AC 418: (58 L J P C 8) (Pr 28) 

(1892) AC 309: (62 LJQB 41) (Pr 28) 

(1901) AC 26 (Pr 27) 

(1902) AC 287: (71 LJKB 618) (Prs 10, 37) 
(1910) AC 143: (79 LJPC 41) (Pr 33) 

(1915) AC 433: (84 LJKB 417) (Pr 34) 

(1924) AC 508: (93 LJPC 212) 

(Prs 11, 13, 15, 35, 37, 38) 
(1937) AC 185: (106 LJKB 70) (Pr 28) 

■Li(1944) AC 204: (113 LJKB 369) (Prs 28, 34) 
(1948) AC 459: (1948-2 All ER 379) (Pr 28) 


(1943) 1 All ER 474: 25 Tax Cas 200 (Prs 14, 39 j 
(1946) 1 All ER 476: (27 Tax Cas 136) 

(Prs 14, 15, 39) 

(1928) 1 KB 73: (96 LJKB 853) (Prs 12, 37, 38) 
(1934) 1 KB 178: (103 LJKB 69) (Prs 13, 38) 
(1935) 2 KB 351: (104 LJKB 645) 

(Prs 13, 14, 15, 16. 38, 39) 


(1905) 5 Tax Cas 502 (Pr 37) 

(1912) 6 Tax Cas 34: (1912 SC 452) (Pr 37) 

(1922) 12 Tax Cas 427: (1922 SC (HL) 112) 

(Pr 33) 

(1928) 12 Tax Cas 1017: (138 LT 593) (Pr 28) 

(1929) 14 Tax Cas 580: (45 TLR 581) (Pr 37) 

(1930) 15 Tax Cas 613: (1930 SC 878) (Pr 34) 


(1936) 20 Tax Cas 673: (80 S J 705) (Prs 13, 39) 
SATYANARAYANA RAO, J.: By an order of 
this Court in C. M. P. No. 2928 of 1947 dated 25th 
August 1947, the Appellate Tribunal was directed 
under S. 66(2) of the Indian Income-tax Act to refer 
to this Court the following two questions and they 
have been accordingly referred to us. They are: 

“1. Whether there is any material for the Tri¬ 
bunal's finding that the appellants (Respon¬ 
dents in this case) were being assessed on 
cash basis in the prior years? 

2. Whether on the facts and in the circumstances 
of the case the Appellate Tribunal's finding 
that the sum of Rs. 2,26,850/- could not be 
assessed for the assessment year 1942-43 is 
correct in law?” 


The assessment year with which we are now con¬ 
cerned in this reference is the year 1942-43, cor¬ 
responding to the accounting year ending with 31st 
March 1942. Tho assessees are the firm of Messrs. 
K.R.M.T. T. Thiagaraja Chetty and Company. 
They were originally members of an undivided 
Hindu family and after partition in the family 
they constituted themselves into a firm. They 
are the managing agents of Sri Meenakshi Mills 
Ltd., Madura and under the terms of the Manag¬ 
ing Agency agreement then in force the managing 
agents were entitled to remuneration of Rs. 1000/- 
per mensem and J per cent commission on saIps 
of yam, waste cotton etc., made by the mills and 10 
per cent, commission on the nett profits of the 
mills before allowing for depreciation. There is no 
dispute now with reference to the remuneration of 
Rs. 10QO/- per mensem and with regard to the sum 
of Rs. 12,000/- the remuneration earned at that 
rate per mensem, during the accounting year and 
the assessees do not dispute their liability to pay 
Income-tax. The dispute is confined to the com¬ 
mission on sales and the 10 per cent, commission 
on the nett profits of the mills. The amounts 
Which the assessees were entitled to under these 
two heads during the account year amounted to 
Rs. 2,26,850-5-0. There is no dispute regarding the 
amount. The amount was shown in the accounts 
ox the mills and in the assessment of income of 
h mUls claimed this amount as deduo 

uon which was allowed. This income however was 

^hm^ t ^L by “ 6essees to the return they 
submitted during the assessment year as the amount 

of a<S!m £ t CtUaUy receiyed b y the firm in the year 


(2) On the 30th March, 1942, the managing agents 
wrote to the mills (the reference is to the Sri 
Meenakshi Mills, Ltd., Madura) requesting the 
mills to write off their previous Indebtedness and 
pay the amount earned by them in full. It would ap¬ 
pear that the managing agents were indebted to 
the mills from a long time even when their family 
was joint in a sum which amounted in the ac¬ 
counting year to Rs. 2,04,058-11-8. On receipt of 
this letter the Board of Directors of the Mills met 
and passed a resolution on that date in these terms: 

"Read the letter dated 30-3-1942 from the manag¬ 
ing agents to the Board of Directors regarding 
the debt due by the former to the Company and 
decided that until the Board of Directors ca»e 
to a final decision on this matter, the commis¬ 
sion due to the Managing Agents for 1941-42 on 
the purchases and sales and the 10 per cent, com¬ 
mission on the net profits should not be paid 
but should be kept in suspense. As the amount 
involved is large, without the approval of the 
general body, the Board thinks that it will not 
be proper to debit it as an expenditure. 

As the managing agents object to the with¬ 
holding of their remuneration and want the 
matter to be settled by arbitration it has been 
decided to take up that question in the next 
meeting.” 

As a result of this resolution the mills kept 
the amount in suspense and did not pay it over to 
the managing agents as they did in the previous 
years. On the ground therefore, that this amount 
was not paid over to the managing agents and was 
not even credited in the Mills' accounts to the 
managing agents the assessees claimed that they 
were not liable to pay tax on this amount. It has 
now been found conclusively that the assessees 
themselves maintained no accounts of their own 
with regard to the commission and remuneration 
payable by the mills to them; and, in fact, they 
have not followed any method of accounting in 
respect of this source of their income. The In¬ 
come-tax Officer rejected the claim of the assessees. 
He was of opinion that the resolution of the Board 
of Directors passed at its meeting on 30th March 
1942 was collusive and that the income which ac¬ 
crued to the assessees whether received or not was 
chargeable to income-tax, particularly as there was 
no dispute regarding the actual amount payable 
to the assessees’ firm under the terms of the manag¬ 
ing agency agreement and in respect of the work¬ 
ing for 1941-42. 

(3) When once the income had accrued, as it 
did, according to the Income-tax Officer, its disposal 
did not affect the liability of the income to assess- 
ment under the Act. The refusal of the mills to 
permit the managing agents to withdraw the 
amount was not on absolute refusal or d enia l of 
their right but the Board of Directors while ad¬ 
mitting the right of the managing agents to receive 
the income claimed that they were entitled to ap¬ 
ply it for the discharge of the prior indebtedness 
of the managing agents. On appeal this decision 
was affirmed by the Appellate Assistant Commis¬ 
sioner. On a further appeal to the Tribunal by 
the Assessees the Tribunal disagreed with the view 
of the Income-tax Officer and the Appellate Assist¬ 
ant Commissioner. The Tribunal on a considera- 
tion of the facts and circumstances came to the 
definite conclusion that the resolution of the Board 
of Directors was not at all collusive but was ‘bona 
flae, that in the previous years the income was 
assessed on cash basis as the commission and 
remuneration were paid to the assessees by the 
mills and that as in the present year the amount 
was not paid by the mills, the managing agents 
had acquired only a right to receive the income 
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and the income itself had not accrued to the asses- 
sees. According to the Tribunal the assessees were 
definitely assessed in the previous years on cash 
basis for this income and that as no cash was 
paid during the accounting year and received by 
the assessees they were not liable to pay tax on 
the amount. 

1 4) The Income-tax Commissioner thereafter ap¬ 
plied to the Tribunal for a reference under S. 66(1) 
of the Indian Income-tax Act and he formulated 
in his application three questions. The second of 
the questions related to the finding of the Appel¬ 
late Tribunal that the resolution of the Board of 
Directors was not collusive. The Tribunal by their 
order referred only two questions and declined to 
refer the question relating to the bona fide nature 
of the resolution for the reason that that question 
was a question of fact and raised no question of 
law. The Tribunal therefore •mitted question No. 
2 and referred the other two questions which were 
substantially on the same terms as the questions 
which had been formulated by the Court. On 
this the Income-tax Officer applied to this Court 
in C. M. P. 2323 of 1947 for directing the Tribunal 
to refer all the questions including the question 
relating to the ‘bona fide 1 character of the resolu¬ 
tion of the Board of Directors. This Court modifi¬ 
ed the language of the two questions which were 
already directed by the Appellate Tribunal to be 
referred to this Court but the second of the ques¬ 
tions relating to the collusive nature of the reso¬ 
lution was not referred. That question was aban¬ 
doned at the time of the hearing of the applica¬ 
tion for reference before this Court and the two 
questions as set forth above were directed to be 
referred to this Court after altering the language 
of the questions as formulated by the Appellate Tri¬ 
bunal/ 

(5) From this it follows that this reference must 
be dealt with on the footing that the finding of 
the Tribunal that the resolution of the Board of 
Directors was not collusive but 'bona fide is final 
and it cannot now be reopened by the Income-tax 
Commissioner. 

(6) The first question relates to the point whe¬ 
ther the previous assessments were on c ^\\kasis. 
It is now beyond dispute that the a ^f es ? e , e u hi ^? lf 
mainatined no accounts. Under S. 13 of the Act- 

•‘Income, profits and gains shall be fP 

lor pui-poses of Ss. 10 and 12, in accordance with 
the method of accounting regularly cmplojed by 
the assessee provided that if n0 ' 

counting has been regularly emp'oedorfthe 
method employed is such that in he opinion of 
the income-tax Officer, the income, prifits ana 
gains cannot properly be deduced therefrom, then 
the computation shall be made upon such basis 
and in such manner as the Income-tax Officer 

may determine." , 4 , . 

If therefore, the assessee himself had maintained 
anaccounts and had adopted either the method 
of mercantile system or cash basisthelncome-tax 
Officer will be bound to compute his income on a 
narticular basis adopted in the accounts unless the 
rnnditions of the proviso are satisfied in which case 
libeS if given to the Income-tax Officer to assess 
thp income in any manner he deems pioper. Prom 
an 6 examination of the accounts of the milk it no 

rrA:s 

manS nUof Uie mills were bound to mafii- 
tX nroper and complete books of account in res- 
pect of all the transactions of the mills and such 


accounts in so far as they related to the assessees 
may by treated as really their accounts as there is 
no magic in insisting on the managing agents to 
maintain a duplicate set of accounts relating to 
their managing agency’s commission and remunera¬ 
tion. The method of accounting contemplated how¬ 
ever by the section is the method of accounting 
employed by the assessee in respect of his income, 
profits and gains; and not an account maintained 
by him for the purpose of the mills. What is 
material under the section is an election by the as¬ 
sessee between the two systems of accounting as to 
which system he decides to adopt as the proper me¬ 
thod of accounting in respect of his transactions. It 
cannot be said with any propriety that the manag¬ 
ing agents’ choice on behalf of the mills in adopt¬ 
ing a particular method of accounting for the pur¬ 
pose of the mills is also an indication of their 
method of accounting for the purpose of their in¬ 
dividual transactions. They hold two capacities, 
one, as managing agents of the mills and the 
other their own individual right as partners of 
a firm. When there are no accounts of their own, 
it is impossible to determine that they had unal¬ 
terably indicated their mind regarding the choice 
of the method of accounting which they would 
adopt in respect of their dealings. I am, therefore, 
unable to accept the argument of the learned coun¬ 
sel on behalf of the assessees that the accounts of 
the mills are also the accounts of the assessees 
and the method of accounting adopted in those 
accounts should be treated also as a method of ac¬ 
counting for the purposes of the assessees’ income. 
It follows, therefore, that the view of the Appel¬ 
late Tribunal that merely because in the previous 
years cash was paid to the assessees by the mills 
as shown by their accounts, it would justify a 
finding that the method of accounting adopted by 
the assessees was on cash basis is wrong. Of 
course, if cash basis was adopted in the accounts 
maintained by the managing agents for purposes 
of their transactions, unless cash was received they 
would not be liable to pay tax on the amount which 
admittedly was not received by the assessees. The 
first question therefore must be answered in the 
negative and against the assessees. 

(7) This leads me on to the consideration of 
the more difficult question raised by the second 
of the two questions above set forth. 

(8) The main argument advanced on behalf of 
the assessees by their learned counsel, Mr. Alladi 
Krishnaswami Iyer is that the amount in dispute 
was not ‘income’ of the assessees which had accru¬ 
ed or arisen in the accounting year. It is no doubt 
true, says the learned counsel, that under the 
terms of the managing agency agreement the 
amount was earned by the assessed during the ac¬ 
counting year but as the directors refused to pay 
the amount until the question of writing off the 
prior indebtedness of the assessees to the mills 
was decided and kept the amount in Suspense with¬ 
out even crediting it to the assessees it cannot be 
treated as income of the assessees which would 
be chargeable to Income-tax under the provisions 
of the Income-tax Act. In support of this contention 
the learned counsel drew our attention to the scheme 
learned counsel drew our attention to the scheme 
underlying the provisions of the Act and also to 
the decisions, English and Indian, which have 
construed the word ‘income’ which is assessable 
to tax under the income-tax laws. 

(9) The cohnotation of the words ‘income, pro¬ 
fits and gains accruing and arising’ has therefore 
to be considered. Under S. 3 of the Act which 
is the charging section, income-tax shall be charged 
for any year in accordance with, and subject to 
the provisions of the Act, in respect of tne total 
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income of tlie previous year of every individual, 
Hindu undivided family etc. S. 4 enumerates the 
heads of income that should be included in the 
total income of an assesses which is chargeable 
to tax, from whatever source it may be derived. 
There are three categories indicated in the section. 
It is either income which is 'received' or which is 
■deemed to be received' or which 'accrues or arises.' 
"Received” means actual receipt or constructive 
receipt, ‘Deemed to be received’ is statutorily defin- 
iH ed in some of the provisions of the Act. ‘Income 
which accrues or arises’ has nowhere been explain¬ 
ed in the Act though in 1947 by S. 2 of the Income- 
tax Act and Excess Profits Tax (Amendment Act) 
1947, (Act XXn of 1947), an inclusive definition of 
income was introduced into the Act by sub-s. 6(c) 
of S. 2 of the Act. In the present case the amount 
under consideration is not profits of a business 
falling under S. 10 and must necessarily fall under 
S. 12 which relates to 'income, profits and gains 
from other sources’. All the heads of sources are 
indicated in s. 6. S. 13 was introduced for the first 
time by the Act of 1922 so os to fill up the lacuna 
which was noticed in the Pull Bench decision of 
this Court in ‘SECY, to the Board of Revenue in¬ 
come-tax Madras v. Arunachalan Chettyar’, 44 Mad 
65 (PB). When there is no method of accounting 
employed by the assessee and when there are no 
accounts maintained by him, the Ihcome-lax 
Officer has to compute the income of the assessee 
by recourse to other material that is available for 
him to arrive at the Income of the assessee. In 
the present case, therefore, in order to arrive at 
the income the Income-tax Officer relied on the 
accounts maintained by the Mills and the manag¬ 
ing agency agreement and arrived at the figure 
that the remuneration and commission amounted 
to Rs. 2,26,850-5-0. In order to constitute income, 
according to the learned counsel for the assessees 
it must be established that the assessees had domi¬ 
nion over the sum and that it lay to their order in 
the hands of their agent or banker, it must be 
money available, for the assessees' use and depo¬ 
sited at their direction and under their control 
either with a bank or with another person who 
holds the money on their behalf. Actual receipt 
may not be necessary but there must be potential 
receipt in the sense that it was at their disposal 
and they were at liberty to enjoy it. a mere ‘right’ 
tb -receive an amount from a third person would 
not, according to the learned counsel, be 'income’ 
though it may be a ‘debt’. There must be an in¬ 
coming to constitute an income and it is not a 
mere debt which could be reduced to possession by 
appropriate proceedings, in other words, it must 
be possible to predicate that the sum was as good 
as receipt though not actually received and was 
not a mere claim to receive something from a third 
person. On the facts of the present case it was 
argued on behalf of the assessees that the Board 
of Directors 'bona fide’ refused to pay the amount 
to the assessees and kept it in suspense account 
though they admitted that it was money of the 
assessees in their hands. They resisted payment 
a ,® nd Prevented the managing agents from with- 
T drawing the amount which they were entitled to 
do under the terms of the managing agency agree- 
2®**. 'Hie claim was resisted by the mills on the 
ground that they had a counter claim or a cross 
Claim against the agents, thereby making it im¬ 
possible for the managing agents to caU the money 
TSie money was not therefore at their disposal 
aid they could not have called the money if they 
wanted to utilise it and enjoy it. 

(10) It may now be convenient to deal with the 
decisions that have been relied on in support of 

fefv 0 , 1 *™ ^'GRESHAM Life Assurance 
society V. Bishop’, (1902) A c 287 Lord Lindley 


considered the meaning of receipt of a sum of 
money. The Learned Lord observed: 

-r My Lords, I agree with the Court of Appeal that 
a sum of money may be received in more ways 
than one e.g., by the transfer of a com or a nego¬ 
tiable instrument or other document which re¬ 
presents and produces coin, and is treated as 
such by businessmen. Even a settlement in ac¬ 
count may be equivalent to a receipt of a sum of 
money, although no money may pass; and I am 
not myself prepared to say that what amongst 
business men is equivalent to a receipt of a sum 
of money is not a receipt within the meaning 
of the statute which your Lordships have to in¬ 
terpret. But to constitute a receipt of anything 
there must be a person to receive and a person 
from whom he receives, and something received 
by the former from the latter, and in this case 
that something must be a sum of money. A 
mere entry in an account which does not repre¬ 
sent such a transaction does not prove any receipt 
whatever else it may be worth.” 

If the mills had adjusted the amount towards fcku 
debt due to them and made an entry to that efleet 
in the accounts instead of keeping the amount in 
suspense there would undoubtedly have been a 
receipt of the money and apart from any other 
question the assessees would have been liable. But 
until such adjustment is made and an entry to that 
effect in the accounts was made by the mills, it 
cannot be said that in the present case there was 
a receipt of the money in the sense in which it is 
understood under the Income-tax law. 

(11) The leading case, which in my opinion, 
strongly supports the contention urged on behalf 
of the assessees is the decision of the Judicial Com¬ 
mittee in ’ST. LUCIA Usines and Estates Co. v. 
St. Lucia (Colonial Treasurer)’, 1924 AC 508 (PC). 
The Judicial Committee were there construing 
the Income-tax Ordinance of 1910 of St. Lucia. In 
that case the assessees sold their property situated 
in St. Lucia and ceased to reside and carry on 
business in that State, under the deed of sale of 
one of the properties part of the purchase priee 
was left unpaid and was secured by a vendor’s lien 
and the purchaser covenanted to pay in November 
30, 1921 the sum with interest at 6 per cent. He 
did not pay the interest and the assessee was ob¬ 
liged to sue and obtain a Judgment. The in¬ 
terest was not paid. The company, i.e., the Asses¬ 
see, was held by the revenue authorities of St. Lucia 
liable to pay tax for the year 1921 on the interest 
which accrued due but was not paid. Under S. 3 
of the Ordinance every person receiving income 
or to whom income shall accrue shall in respect of 
such income pay an annual income-tax at certain 
defined rates; and S. 4 Sub-s. (1) of the Ordinance 
provided that the income in respect of which in¬ 
come-tax is imposed shall include (a) certain in¬ 
come arising or accruing to any person residing 
in the colony, (b) certain income arising or accru¬ 
ing to a person not residing in the colony but deriv¬ 
ed from profits of property in the colony or from 
profession or trade carried on in the colony, and (c) 
income arising or accuring to any person resid¬ 
ing in the colony derived from a source in or out 
of the colorjy and income arising or accruing to a 
person nob residing in the colony derived from 
a source in the colony with a proviso that ‘in res¬ 
pect of income derived from sources out of the 
colony so much of such income as is received in 
this colony shall be chargeable with income-tax’ 
The assessee ceased to reside in the colony from 
1920 but the source of the income was in the 
colony; and the question that had to be considered 
was whether the company had received an income 
or Income accrued to it in that year in respect of 
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interest under S. 3 of the Ordinance. The revenue 
authorities contended that as the interest became 
payable it was an accrued income even though it 
was not paid in that year. This contention was 
rejected by the Judicial Committee. Lord Wren- 
bury who delivered the judgment considered the 
meaning of the words ‘income arising or accruing’ 
at page 512 of the report in the following words: 
“The words ‘income arising or accruing' are not 
equivalent to the words ‘debts arising or accru¬ 
ing’. To give them that meaning is to ignore the 
word ‘income'. The words mean 'money arising 
or accruing by way of income’. There must be 
a coming in to satisfy the word ‘income’. This is 
a sense which is assisted or confirmed by the 
word ‘received’ in the proviso at the end of S. 4, 
Sub-s. 1. If the tax-payer be the holder of stock 
of a foreign Government carrying say 5 per cent 
interest, and the Government is that of a de¬ 
faulting State which does not pay the interest, 
the tax-payer has neither received nor has there 
accrued to him any income in respect of that 
stock. A debt has accrued to him but income 
has not. It does not follow that income is con¬ 
fined to that which the tax-payer actually re¬ 
ceives. Where income-tax is deducted at the 
source the tax-payer receives the sum deducted 
but it accrues to him. It is said, and truly, 
that a commercial company, in preparing its 
balance sheet and profit and loss account, does 
not confine itself to its actual receipts—does not 
prepare a mere cash account — but values its 
book debts and its stock-in-trade and so on and 
calculates its profits accordingly. From the 
practice of commerce and of accountants and 
from the necessity of the case this is so. But 
this is far from establishing that income arises 
or accrues from (as above instanced) an invest¬ 
ment which fails to pay the interest due.’’ 

This passage it may be noticed really deals with 
two situations. One, income arising or accruing 
from sources other than business such as invest¬ 
ments, and second, profits of a business which is 
calculated in accordance with the practice of com¬ 
merce and of accountants. The relevancy of this 
distinction would presently be adverted to when 
examining the effect of the introdcution of S. 13 
by the Act of 1922. As the present case is not one 
which relates to profits of a business computed on 
the method of accounting regularly employed by 
the assessee the definition of ‘income arising or 
accruing' in the first part of this quotation is re¬ 
levant for the purpose of the present discussion. 

(12) Rowlatt, J. in ‘LEIGH v. Inland Re¬ 
venue Commissioners’, (1928) 1 KB 73, observed at 
page 77 that: 

“for income-tax purposes ’receivability’ without 
receipt is nothing; and before a good debt is paid 
there is no such thing as income-tax upon it. 
The meaning of the section must be 'receivabi- 
lity’ speaking of a debt which has been received, 
and means the date on which it is paid as dis¬ 
tinct from the date on which it was accruing." 
No doubt in that case the language of the statute 
which the learned Judge was construing contained 
the word ‘receivable’. 

(13) In ‘LAMBE v. Inland Revenue Commis¬ 
sioners’, (1934) 1 KB 178, Finlay J. defined income 
in the following words, at page 182: 

“Looking at the matter quite generally, one would 
suppose that income means that which comes 
in, and that it refers to what is actually receiv¬ 
ed. Income may be of various sorts, income un¬ 
der Schedule A and various Schedules, but none 
the less the tax is a tax on income. It is a 
tax on what in one form or another goes into a 
man’s pocket. That is the general principle." 


The more important decision in my opinion on this 
point after the decision of the Privy Council In 
ST. LUCIA Usines and Estates Co. v. St. Lucia 
(Colonial Treasurer) (1924) A C 508 (P C), is the 
decision in 'DEWAR v. Inland Revenue Commis¬ 
sioners’, (1935) 2 KB 351, a decision of the Court of 
Appeal. The facts in that case are somewhat extra¬ 
ordinary. Under a will of the testator who died 
on April 11, 1930, the assessee was entitled to a 
legacy of £1,000,000/-. The executor’s year expir¬ 
ed on April 11, 1931, and the legacy became pay-, 
able and carried thereafter interest at 4 per cent - ' 
per annum. The estate of the testator was solvent 
and was quite able to meet all the legacies. In 
1932 the legatee under the advice of his accountant 
allowed the question of interest on the legacy to 
stand ever and he did not at any time receive any 
sum in respect of interest. He was assessed to 
sur-tax in the sum of £5,0180 for the year ending 
April, 5, 1933, which included a sum of £40,000 
representing interest at 4 per cent on the legacy. 

It was held that assessment on the amount of 
interest was not justified as the assessee did not 
receive the interest & therefore had no income in 
respect of it which he could have been charged to 
tax. In that case, there was not even a default 
on the part of the executor to pay the legacy or 
any part of it and the legatee wilfully abstained 
from making a demand and receiving the amount. 

If he had even made a formal demand, the executor 
would have readily paid the amount or, at any rate, 
appropriated the amount to his use and deposited 
it at his discretion, either in a bank or elsewhere. 
Notwithstanding these circumstances which point 
to the conclusion that it is income, the Court of 
appeal held the contrary. Lord Hanworth M. R. 
after referring to S. 100 of the Indian Income-tax 
Act which contains the words that the assessee 
should submit a correct statement in writing con- -f 
taining the amount of the profits or gains ‘aris¬ 
ing’ to him, from each and every source charge¬ 
able according to the respective schedules, observ- 
cd \ 

"H the interest on the legacy in this case has 
not arisen to the respondent, if he has not be¬ 
come the dominus of thus sum, if it does not 
lie to his order in the hands of his agent can it 
be said that it has arisen to him? I think the 
answer definitely upon the facts must be; No, it 
lias not." ' - 

The decision in ‘ST. LUCIA’S CASE’ (1924) A C 
508 (P C), and the test laid down by Lord Wren- 
bury was applied and at page 366, the Master of 
the Rolls concluded by observing: 

“The Attorney General had said that it is a tax 
not only on income but on capital, and Lord Mac- 
naughten, answering that, said that income-tax 
is a tax on income and not meant to be a tax 
on anything else. Again that is not intended 
to be an exhaustive definition and must be treat¬ 
ed in the sense in which it is used. But all those 
observations tend in this direction, that you must 
find something which is in the enjoyment of the 
subject. He could make use of the money which 
lies abroad to his use. It is in that sense in h s 
enjoyment. Upon the present facts there & . 
no enjovment by him, there is no gain by him, 
he has derived no profit and there is nothing in 
his hands which will answer the test of what you 
mean by ‘income’." . . 

Maugham L. J. at page 371 refers to the fact that 
there was no default in payment and also adverts 
to the circumstance that the assessee voluntarily 
gave up his right to receive the payment of interest. 
Yet the conclusion of the learned Lord 
“For my part, I accept the view that there has 
been no default in payment, but I understanu 
the finding in para 11 (5) of the Special case 
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'the appellant has for the present for reasons 
of his own 'voluntarily’ waived his right to re¬ 
ceive the payment of interest', as meaning no 
more than this, that he has not claimed such 
interest. For the reasons given, in particular 
by the Master of the Rolls, who has dealt with 
those authorities in some detail, I am of opi¬ 
nion that the cases were correctly decided and 
that they do not depend or relate solely to cases 
where there has been a default in payment by 
a debtor. I think they have a wider range than 
that and include cases where the debtor, if there 
is a debtor for some reason other than default, 
and without any act on behalf of the creditor 
which might be alleged to amount to an exercise 
of dominion over the debt, has not in fact paid 
the sum of interest in question during the year 
. of assessment." 

This principle was again applied by Lawrence J. 
in WOODHOUSE v. Commissioners of Inland Re¬ 
venue', (1936) 20 Tax Cas 673, which related to a 
case of annuity and as the annuity was not paid 
to the appellant-assessee though the company was 
solvent and was in a position to meet the invest¬ 
ments in full, it was held that the amount not paid 
was not chargeable to income-tax. The distinc¬ 
tion between commercial accounts and other cases 
was adverted to by Lawrence, J. in the Judgment 
where he observed: 

"In this case in my judgment the matter is gov¬ 
erned by the decision of the Court of Appeal in 
DEWAR v. Commissioners of Inland Revenue’, 
(1935) 2 KB 351. The Court is dealing in this 
case with an annuity, and not with ‘Commercial 
accounts’. The Commissioners have decided the 
case against the appellant on the ground that 
he, the taxpayer, could have obtained payment 
of this annuity had he wished but he voluntarily 
left the money with the company, and he could 
have obtained it at any time if he so desired. 
It is clear from the decision in 'DEWAR’S CASE' 
(1935) 2 KB 351, that that is not sufficient. The 
Commissioners have not found in this case that 
the annuity was paid to the appellant, or that 
he received it, or that he enjoyed it, or that he 
exercised dominion over it." 

(14) The decision in 'COMMISSIONER OF 
INLAND REVENUE v. HAMILTON RUSSEL’S 
EXECUTORS’, (1943) 1 All E R 474: 25 

Tax Cas 200, on which reliance was placed on 
behalf of the Income-tax Commissioner may be 
considered here in order to follow the chronological / 
order of the decisions. There the decision in 
'DEWAR’S CASE', (1935) 2 KB 351, was disting¬ 
uished. The question really was concerned in 
that case with the ownership of the income which 
was admittedly in existence, (i.e.) whether it be¬ 
longed to A or B and not whether, as in the 
‘DEWAR’S CASE’ (1935) 2 KB 351. the income 
'existed at all’ which could be brought for assess¬ 
ment. It is unnecessary to burden this judgment by 
a detailed examination of the facts of that case 
as in the judgment of Luxmoore, L. J. at page 476 
in the concluding paragraph on that page, the dis¬ 
tinction between the two classes of cases, i.e., be¬ 
tween the 'DEWAR’S CASE’, (1935) 2 KB 351, and 
the case which arose for decision before him was 
clearly pointed out. It was stated: 

“The question determined in 'DEWAR'S CASE’ 

. (1935) 2 KB 351, was in effect whether income 
existed which could be brought into assessment. 
That question was answered in the negative 
because the interest, although admittedly exi¬ 
gible In law, was never paid or claimed and, 
therefore, had no existence. In the present case 
there was unquestionably income in existence, 
namely, the interest which accrued due on the 


trust investments and the accumulations dur¬ 
ing the period from April, 5, 1938, and January 
18, 1939. Consequently the question is not 'Is 
there any income?' but ‘To whom did the income, 
which admittedly existed, belong’. In our judg¬ 
ment there can only be one answer to this ques¬ 
tion. It belongs to G. L. Hamilton-Ressel.’’ 

The decision in ‘COMMISSIONERS of Inland Re¬ 
venue v. Lebus’, (1946) 1 All E R 476, also applies 
the principle of ‘DEWAR’S CASE’ (1935) 2 KB 351, 
and distinguishes the decision in ' COMMIS¬ 
SIONERS of Inland Revenue v. Hamilton-Ressel’s 
Executors’, (1943) 1 All E R 474. The facts were: 
a partner of a firm bequeathed to his trustees one 
quarter share of the profits of the business on 
trust to pay what they received in respect of it 
to the widow. The widow’s share of the profits 
amounted to a large sum during the year of assess¬ 
ment but as the business was not in a flourish¬ 
ing state owing to financial stringency it was unable 
to pay the amount. The widow was assessed to sur¬ 
tax on the amount though it was not received by 
her. The Court of Appeal held that the amount 
was no assessable. Lord Greene, M. R., drew a 
distinction at page 480 between the possession of 
profits of the remaining partners to carry on the 
business from the point of view of assessabiiity 
and the profits to which the widow was entitled to 
receive from the firm. The widow was entitled to 
an equal one-quarter share of the profits from the 
partners and receive it. The argument of the 
Crown was that the partners carried on the busi¬ 
ness as trustees for her. The Master of the Rolls 
dealt with this contention in the following pas¬ 
sage: 


“It is said they are trustees for her of one-quarter 
share of the profits of the business. What does 
that mean? If it means that she is beneficially 
interested in the business and its assets, that is 
one thing; but, with all respect, it is quite un¬ 
true. She is not. If on the other hand, all 
it means is that she is entitled to call for one- 
quarter share of the profits and receive it, it 
means something totally different. If it means 
only the latter, then I cannot myself see how 
she can be said to have received any income, 
unless and until she has received her share of 
the profits. The Crown puts her, in substance, 
in exactly the same position as if she had been 
a partner for these purposes. The argument 
failed to realise why it is that a partner has not 
received his share of profits nevertheless is liable 
to taxation in respect of those profits. It is be¬ 
cause he is a joint owner of the business and 
its assets. As soon as the accounts show a profit 
the partnership has made a profit for income- 
tax purposes. On the other hand, a person who 
is only entitled to payment by the partners of 
a share of the profits has no proprietary interest 
in anything whatsoever unless and until It is 
paid over.” 


inese decisions fully support the position taken up 
on behalf of the assessees. A similar view was 
taken in Indian Courts in ‘S. M. CHITNAVIS v. 
Commissioner of Income-tax C. P. & Berar’ (19291 
3 ITC 321 (Nag)FB, and by Sadasiva Ayyar J. in 
his dissenting judgment in 'SECRETARY to the 
Board of Revenue, Income-tax, Madras v. Aruna- 
chalan Chettiar', 44 Mad 65. 

(15) It has been strenuously argued by Mr. Rama 
Rao Sahib on behalf of the Income-tax Commis- 
sioner that this test would not apply to the case 
of profits of a business which are computed on the 
basis of accounts maintained by an assessee.on 
mercantile accountancy system. In such a case 
very often the receipts and the expenditure are 
not actual receipts or actual expenditure but are 
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notional. If that be the case and if the profits of 
a business were assessed even though not received 
and are merely notional receipts how could it be 
Justified as income and as chargeable to tax 
on the principle of the decisions above referred 
to? The answer to this contention in my opinion 
has been foreshadowed by Lord Wrenbury m ‘ST 
LUCIA'S CASE', (1924) A C 508, and by Greene. 
M. R. in ‘COMMISSIONERS of Inland Revenue v. 
I^bus', (1946) 1 All E R 476, and even by Lord 
Hanworth M. R. in the DEWAR's CASE','(1935) 
2KB 351. Where the commercial accountancy 
prevails, it is an exception to the normal rule that 
the income must be some money which is at the 
disposal of the assessee and which he could call 
and use at any time. Section 13 of the Act intro¬ 
duces this exception and the scheme of Ss. 3, 4. 
6 and 13 was critically examined by Iqbal Ahmad, 
O. J. in a Full Bench decision in 'COMMISSIONER 
of Income-tax v. Shingari Bai', ILR (1945) All 577. 
The Learned Judge explained the difference be¬ 
tween the two systems of accountancy at page 677 
In the following passage: 

“Under this system (the mercantile accountancy- 
system) the net profit or loss is calculated after 
taking into account all the income and all the 
expenditure relating to the period, whether such 
income has been actually received or not and, 
whether such expenditure has been actually paid 
or not. That is to say, the profit computed 
under tills system is the profit actually earned, 
though not necessarily realised in cash, or the 
loss computed under this system, is the loss 
actually sustained, though not necessarily paid in 
cash. The distinguishing feature of this method 
of accountancy is that it brings into credit 
what is due immediately it becomes legally due 
and before it is actually received; and it brings 
into debit expenditure the amount for which a 
legal liability has been incurred before it is ac¬ 
tually disbursed. The ‘mercantile accountancy 
system' is the opposite of the 'cash system of 
book-keeping’ under which a record is kept of 
actual cash receipt and actual cash payments, 
entries being made only when money is actually 
collected or disbursed, in actual business prac¬ 
tice, however, the systems of book-keeping fol¬ 
lowed in many cases are such that they can be 
called neither the full 'mercantile accountancy 
system' nor the cash basis of book-keeping. They 
are simply mixtures of the two systems and are 
styled as 'Hybrid Systems of Book-keeping'.” 

Bearing these considerations in mind, the learned 
JUdge, after examining in detail all the provisions 
of the Act summarized his conclusion at page 584 
In these terms: 

“From an examination of Ss. 3, 4, 6, 10 and 13 the 
conclusions that I draw are these. The charge 
of Income-tax is, in accordance with and subject 
to the provisions of the Income-tax Act, a charge 
on all income, profits and gains of the assessee 
of the year by reference to which it is to be 
calculated. The income, profits and gains of an 
assessee are taxable, subject always to the provi¬ 
sions of the Act, from whatever source they are 
derived, whether as a matter of origin or of 
geography, provided they accrue or arise to or 
are received by the assessee in British India, 
or are deemed so to accrue or arise or to be 
received. Receipt, either actual or deemed as 
such is not made by income-tax law a condi¬ 
tion precedent to taxability. Under the head of 
source 'business' what are charged are the pro¬ 
fits and gains of the business; and that profit 
and those gains do not escape tax by reason 
only of uie fact that they are not received in 
the accounting year in money or the equivalent 
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of money, or are not ‘deemed’ to be so received 
They are taxable, if they have arisen ‘or ac¬ 
crued’, or are under the Act ‘deemed’ to have 
‘arisen’ or ‘accrued*, to the assessee in the ac¬ 
counting year, just as much as if they had been 
•received’ or were ‘deemed’ to have been ‘re¬ 
ceived’ m that year. Finally, so far as is mate¬ 
rial for our present purpose, the assessee is given 
a choice of the manner in which the calculation 
of his profits and gains shall be made by refer¬ 
ence to the system of accounting which he has i 
himself adopted for the purpose of his own busi- ^ 
ness. Where the assessee has himself chosen 
a ‘mercantile’ basis, then the Income-tax Officer 
is ‘bound’ to concede that basis to the assessee, 
provided the assessee’s accounts, regularly kept 
on that basis, afford a proper and sufficient 
means of deducing what the profits or gains on 
that basis have been. In such a case the Income- 
tax Officer has no option but to do what he has 
done in the present case, that is to say, to take 
the assessee’s own method of accounting and to 
compute from it what profits or gains had 
‘arisen’ or ‘accrued’ to (not merely been ‘re¬ 
ceived by) the assessee according to it. For the 
purpose of reaching these conclusions, I have 
deliberately excluded from my mind S. 10 (2) (xi) 
which was only added to the section by the 
Income-tax (Amendment) Act, 1939. If it should 
be the case that the 1922 Income-tax Act, as 
unamended in this respect, left it open for a 
case possibly to arise, in spite of S. 48-A of the 
Act, in which the assessee might become liable 
to pay tax on profits or gains of his business 
which he never ultimately received, I should still 
be unable to find in that circumstance a suffi¬ 
cient reason for confining the operation of the 
charge of tax only to money or its equivalent 
actually received or deemed to have been actually -f 
received by the assessee, in the face of the plain 
language of the Income-tax Act to the effect that 
the receipt of money is not the sole test of 
changeability.” 

Of course, S. 10 (2) (xi) which was added by the 
Amending Act, 1939, makes it clear that where 
the accounts are maintained on cash basis deduc¬ 
tion for bad debts is permissible to the extent 
provided by that sub-clause. I respectfully agree 
with the reasoning and conclusion of the learned 
Judge Iqbal Ahmad, C. J. and I am also of opinion 
that the principle of S. 13 stands on a different 
footing and is really an exception to the rules 
contained in the earlier sections regarding the in¬ 
come which is chargeable to tax. 

(16) In the light of these principles it is clear 
that in the present case the test of an income as 
defined by the Act and as interpreted by the deci¬ 
sion examined is not satisfied. The learned counsel 
for the Income-tax Commissioner does not seriously 
dispute the principle of those decisions bub fie 
strongly presses upon us the argument that even 
applying that test the sum in question was really 
owned by the assessees and was in fact admitted 
by the mills and admitted by them also that they 
were holding the moneys for the benefit of the 
assessees since the claim of the mills was that 
they were entitled to apply the amount for tfie 
discharge of the debts due by the managing agents 
to the Mills; and, he, therefore, argued that under 
those circumstances it is money really in the hands 
of the Mills and at the disposal of the managing 
agents which they could have called upon either 
to pay it to themselves or to adjust it towards 
the debts. But the attitude taken by the direc-« 
tors was that they would not pay the amountl 
unless the question of writing off the indebtedness! 
was decided either by arbitration or by the general! 
body. They had kept the money In suspense &ndl 
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resisted the. claim made by the managing agents. 
It is, therefore, money wnicn was nut available 
and which was at the disposal of the managing 
agents. They could not have called up the money 
as ff it was money lying in their bang account 
or money held by an agent on their behalf and 
for <Jieir benefit and use. This case on the facts, 
fl any, Is stronger from the point of view of the 
assessee than the facts in *DBvVAR's CASE’, (1935) 
2KB 351. There the assessee voluntarily abstained 
, ftom calling the money which he would have got 
1 roatffiy as the estate was solvent. As there Is 
conclusive finding in the present case, that the 
resolution of the board of directors was not collu¬ 
sive in nature, it must be held that the sum in 
^question was not income assessable to tax. 

(17) The second question therefore mast be ans¬ 
wered iH the affirmative and in favour of the as¬ 
sesses 

(18) The decision in this case, it has been agreed, 
governs the decision also in Reierred Cases Nos. 32 
and 66 of 1917. The assessee is entitled to his 
costs in R. C. 76/46 which we fix at RS. 250/- and 
no costs in R. C. 32 and 56/47. 

(19) ‘Referred Case No. 78 of 1946*: This case 
relates to the assessment year 1943*44 and also 
relates to the commission and remuneration of 
the managing agents which amounted to a sum of 
Ks. 2,20,702. Two questions were referred to us 
and are set out in the statement of the case. As 
there is no impediment for drawing this amount 
from the mills as in the other case, the Income-tax 
Officer, the Appellate Assistant Commissioner and 
the Appellate Tribunal decided the claim against 
the assessee. The amount seems to have been 
credited also in the accounts of the mills to the 
credit of the assessee. I have already found that 
no accounts were maintained by the assessee and 
there Is no cash basis for the previous assessment. 
In these circumstances, the amount was rightly 
assessed to tax. There is another question in 
this case which relates to a sum of Rs. 81,023. That 
is covered by the second question referred to us 
in this reference. . This sum it was claimed Is 
exempt from taxation on the ground that it re¬ 
presents really commission on sales carried on in 
a native state. But this claim was rejected by 
all authorities concerned and on an examination 
of fh© facts it turned out that it does not really 
represent commission on sales but really remunera¬ 
tion fixed by a later arrangement for the managing 
agents on the nett profits earned bv the mills 
at 5 per cent. The argument therefore that It was 
xflally commission on sales does not arise as the 
lacts are not as assumed by the assessees. 

(20) Thu result therefore is that the Gist ques- 
tiOn reierred to us in this case must be answered 
in the affirmative and against the assessees and 
the second question in the negative and against 
tn© assessees. The assessees have failed in this 
referenco and are bound to pay costs to the Income- 
tfcx Commissioner which we fix at Rs. 250/-. 

(21) VISWANATHA SASTRI J.: These four 
references have arisen out on the assessment 
of the firm of K. R. M. TT. Thyagaraja 
CSnetty & Co., hereinafter referred to as the 
firm/’, to income-tax for the assessment years 
1942-43 and 1943-44, and to excess profits tax for 
the year 1942-43. 

(22) The firm, consisting of a father and his 
two 50ns, Is the managing agent of a limited com¬ 
pany running a cotton mill known as the Sree 
Meenakshi Mills, Ltd., Madura. Under Art. 130 
or the Articles of Association of the Company, 

* w^Wnwnt of the business of the company, 

wJrtT il n the firm ** managing agent, subject 
to the general supervision of the directors. Under 


Art. 135, the managing agent was empowered to 
exercise all such powers and do all suen act-s ana 
things as mignt be exercised or done by the com¬ 
pany which were not expressly directed or required 
io be done by the directors. Under the terms of 
the managing agency agreement, the firm was 
empowered to have cnarge and custody on behalf 
of the company oi all tne property, tne books ot 
account and papers and documents of the com¬ 
pany. The firm was given lull 
“liberty to retain, re-imburse and pay themselves 
out of the funds of the company ail charges ana 
expenses and all the costs and expenses ot pro¬ 
viding and maintaining offices for the company 

.and all monies expended by them on 

behalf of the company and all sums due to the 
said firm for commission or otherwise.” 

(23) During the year of account ending 31-3-1942. 
the firm was entitled, as managing agent, to a 
monthly remuneration of Rs. 1,000/- and a com¬ 
mission of 10 per cent, of the net profits of the 
company and a small percentage on sales of yam 
effected by the company. The commission earned 
by the firm and payable to it during the year of 
account ending 31-3-1942 amounted to Rs. 2,26,850- 
5-0. The firm was indebted to the company in 
the sum of Rs. 2,04,058-11-8 at the end of'the 
year of accounting ending 30-3-1942. On 30-3-1942 
it is stated that the firm wrote a letter to the 
directors of the company to the effect that the 
debt due by the firm should be remitted and written 
off the books of the company and the commission 
of 10 per cent, of the profits and the percentage 
on sales of yam should be paid over to the firm. 
This letter is not part of the printed record and 
was not placed before us. A further communication 
bearing date 30-3-1942 from the firm to the com¬ 
pany edntained a proposal that the firm should 
hold a general supervision of the affairs of the 
company and that the purchase of cotton and 
raw materials and the sale of yam and other pro¬ 
ducts should be entrusted to other agencies from 
1-4-1942, the firm foregoing a half of the 10 per 
cent, commission on net profits and the entire per¬ 
centage of commission In regard to sales of goods. 
On 30-3-1942 the directors resolved that the sum 
of Rs. 2,26,850-5-0 earned by, and payable to, the 
firm as managing agency commission for the ac¬ 
count year 1941-42 should be kept in suspense till 
the question of writing off the debt due by the 
firm to the company was decided, which matter 
was directed to be placed before the next meeting 
of the directors. By another resolution dated 80-3- 
1942, the Board of Directors accepted the proposal 
of the firm and agreed that Sundaram and Com¬ 
pany, Ltd., of which Sundaram Chettiar, one of 
the sons of Thyagaraja Chettiar and a partner of 
the firm, was the managing director, should he 
paid the commission of 1/2 per cent, on all pur¬ 
chases and a commission of 5 per cent, of the 
profits of the Company even before allowing for 
depreciation and that Manickavasagam and Com¬ 
pany, Ltd., of which Manickavasam Chettiar, an¬ 
other son of Thyagaraja Chettiar and a partner of 
the Ann, was the managing director, was to get 
1 per cent, commission on all sales effected on 
behalf of the company. With regard to the year 
of account ending 31-3-1943, a sum of Rs. 2,20,702/- 
wus earned by the firm as its managing agency 
commission of 5 per cent, on the profits of the 
company, the remaining 5 per cent, of the profits 
and the percentage commission on sales and pur¬ 
chases having gone to the limited companies, each 
managed by a partner of the firm. This sum or 
Rs. 2,20,702/- was credited to the firm in the 
accounts of the company while the sum of Rs. 
2,26,855-5-0 earned in the year of account 1941-42 
was meant to be kept in what was styled a "sfft- 
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pense account*’, in the proceedings of the directors. 
Out of the sum of Rs. 2,20,702/- representing the 
profits of the managing agency commission earned 
oy the firm in the year of account 1942-43, the 
firm claimed that a sum of Rs. 81,023/- was earn¬ 
ed in Indian States outside British India, for work 
hone in connection with the business of the com¬ 
pany in those places. The firm had other sources 
of income besides the managing agency commis¬ 
sion, in the shaf>e of an insurance agency and a 
ginning factory run in the name of the wife of 
one of the partners. There is now no controversy 
regarding the taxation of the income of the firm 
from these oilier sources. 

(24) In the proceedings for the assessment of 
the firm to income-tax for the assessment years 1942- 
43 and 1943-14, the firm claimed (1) that no part 
of the stun of Rs. 2,26,850-5-0 earned in 1941-42 and 
purporting to be kept in "suspense account" re¬ 
presented the firm's income, profits and gains of 
that year; ( 2 ) that the above income had neither 
accrued nor arisen, nor had it been received by 
the firm in the year of account 1941-42; (3) that 
therefore, neither income-tax nor excess profits 
tax was payable in respect of the said sum; (4) 
that the sum of Rs. 2,20,702/- earned by the firm 
as its managing agency commission in the year of 
account 1942-43 was not assessable as the income 
of that year by reason of the crediting of the sum 
to the firm in the books of account of the company 
without its actual receipt by the firm; and (5) that 
in any event the sum of Rs. 81,023/- out of the 
sum of Rs. 2,20,702/- was not assessable to tax 
by reason of S. 14, sub-s. (2) Cl. (c) of the Income- 
tax Act as the income of the year of account 1942- 
43, as it accrued or arose to the firm in Indian 
States and was not remitted to, or received in, 
British India. The Income-tax Officer and the Ap¬ 
pellate Assistant Commissioner negatived these con¬ 
tentions of the firm and assessed it to income-tax 
for the assessment years 1942-43 and 1943-44 and 
to excess profits tax for the year 1942-43 on an 
amount which included the aforesaid sum of 
Rs. 2,20,850-5-0 in the income, profits and gains 
of the year of account 1941-42 and to income-tax 
for the year 1943-44 on a sum which included the 
sum of Rs. 2,20,702/- in the profits and gains of 
the year of account 1942-43. The Appellate Tribu¬ 
nal held that the sum of Rs. 2,26,850-5-0 was not 
assessable either to income-tax or to excess profits 
tax as the income profits and gains of the firm 
lor the year of account 1941-42, but rejected tlie 
other contentions of the firm. The questions re¬ 
ferred to us have been set out in the judgment of 
my learned brother and need not again be repeated. 

(25) The contention of Mr. Alladi Krishnaswami 
Ayyar for the firm is that there must be an actual 
or constructive receipt of money as •income* by the 
tax-payer before he could be charged with income- 
tax and that in this case there was no arising or 
accrual of ‘income’ to the firm, much less a receipt 
thereof, in either of the two account years 1941-42 
and 1942-43. He argued that the firm’s accounts 
had been kept only on a cash basis and therefore 
only such sums as were received by the firm either 
in each or by adjustment in the accounts, could 
be considered to be its income, profits and gains 
liable to be assessed to tax and not debts which 
had become due but had not been paid ever to, 
or received by, the firm. V/ith reference to the 
year of account 1941-42 he argued that whatever 
be the basis of accounting, the sum of Rs. 2,26,850- 
5-0 kept in suspense by the company in the year 
ot account could, in no sense, be considered to be 
the income of the firm, as it had no conti ol oi 
dominion over the money and it could not have 
drawn out the money at its will. This sum, it was 
said, was in no event liable to income-tax or excess 


profits tax. Lastly he contended that the sum of 
Rs. 81,023/- out of the sum of Rs. 2,20,702/- earned 
by the firm in the year of account 1942-43 accrued 
or arose, in Indian States outside British India 
and not having been brought into, or received in 
British India, was not liable to tax. This last con¬ 
tention was confined to the year of account 1942-43. 

Mr. C. S. Rama Rao Sahib, for the Revenue autho^ 
rity, disputed the correctness of every one of these 
assertions. The arguments before us have covered 
a very wide ground and have centred round the 
concept of "income, profits and gains," and the K 
mode of ascertaining or computing them for pur¬ 
poses of incoine-tax. Before dealing with the legal 
contentions, it is desirable to clear the ground 
by a reference to certain features of the case relat¬ 
ing to the accounts on the basis of which the in¬ 
come, profits and gains of the firm have to be 
ascertained. 

(26) Though the managing agency of the Sree 
Meenakshi Mills, Ltd., is its main source of income, 
the firm has an insurance agency and a ginning 
factory at Rajapalayam run ‘benaml' in the name 
of the wife of the managing partner, as additional 
sources of income. In the assessment order for 
the year 1942-43, the income tax officer stated that 
the firm maintained and produced some account 
but it does not appear whether it related to the 
firm’s business as a whole or only to a portion of 
its business. In this Court, however, the firm’s 
learned counsel stated that it was the company 
that kept the accounts of the firm by opening 
ledger pages for the remuneration and commission 
paid to the firm and that this account showed that 
only cash payments were made to the firm except 
for adjustment entries in respect of a few minor 
items. It was stated that the firm had no accounts 
of its own except the entries relating to the firm 
in the books of account kept for the company by J 
the firm. It is argued that the method of account¬ 
ing regularly adopted by the firm was on a cash 
basis. Unfortunately for this argument, which ap¬ 
pears to have been implicitly accepted by the Tri¬ 
bunal, a perusal of the assessment orders based 
on the returns furnished by the firm, for the assess¬ 
ment years 1940-41 and 1941-42, shows that the 
firm’s method of accounting accepted by the depart¬ 
ment was the mercantile basis. No accounts of 
the firm were produced in respect of the managing 
agency business and the return of income made 
by the finn was accepted in the assessment year 
1940-41 and also in the year 1941-42 subject to the 
disallowance of certain deductions claimed. Though 
no accounts were kept by the firm for its business 
receipts from aU sources, still, since the 
finn was the managing agent of tne 
company and kept the accounts of the 

company which included payments made to, 
or amounts drawn by, the firm as managing agent 
from time to time, the ledger folio of the firm m 
the books of the company, would be accounts ox 
the firm and these accounts were kept on a casn 
basis. So ran the argument of the learned counsel 
for the firm. It is clear that the accounts of the 
company were not kept on a cash basis. Indeed, 
this very sum of Rs. 2,26,850-5-0 which has not 
been paid to the firm has been debited as a revenue ) 
expenditure of the company and as having been 
paid to the firm in the accounts of the company 
kept by the firm and has also been allowed as 
deduction in computing the profits and gains oi 
the company for purposes of income-tax for ine 
year of account 1941-42. The mere fact that tne 
firm drew its monthly remuneration and managing 
agency commission from the company in cash, su 
ject to a few adjustment entries, does not mean 
that the company, or the firm, kept its accounts on 
a cash basis. Even in an account kept on a mer- 
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cantlie basis it is not unusual to find cash credits 
and debits. There is no material or evidence in 
support of the assertion of the firm accepted by 
the Tribunal that the firm was being assessed on 
a cash basis in the prior years. Such evidence as 
there is in the case leads to the contrary conclusion. 
It is the method of accounting adopted by the 
assessee, it is his system of book-keeping, it is his 
choice of the cash basis or the mercantile system 
of accountancy as his habitual mode of keeping 
accounts that is relevant under S. 13 of the Act. 
* Neither the mode of accounting adopted by the 
company nor the assessee's choice for a particular 
year determines the method of accounting of the 
firm under S. 13 of the Act. The answer to the 
question referred to us in Referred Case No. 56 of 
1947 must be in negative and against the assessee. 
I hold that there is no material for the finding of 
the Tribunal that the firm was being assessed on 
a cash basis in the years prior to the year of ac¬ 
count 1941-42. Indeed, the findings of the Tribunal 
on this point with regard to years of account 1941- 
42 and 1942-43 are mutually inconsistent and self¬ 
contradictory. On a cash basis it is clear that the 
calculation must be based on actual receipts in 
the year of computation. In respect of the year of 
account 1942-43, the Tribunal has held that the 
sum of Rs. 2,20,702/- earned as managing agency 
commission by the firm was assessable to income- 
tax, though the amount merely stood as a credit 
to the firm in the books of the company and had 
not been drawn by the firm. 

(27) Even so, it is contended by the learned ad¬ 
vocate for the firm, that no income in the shape 
of managing agency commission accrued or arose 
to the firm during the two years of account now 
in question. In his characteristic style, Lord Mac- 
naghten begged to remind people half a century 
ago, that income-tax was a tax on ‘income* and 
was not meant to be a tax on anything else: 
‘LONDON County Council v. Attorney General’, 
(1901) AC 26 at p. 35. The same exhortation has 
now been repeated by the tax-payer’s learned 
counsel, though Lord Macnaghten was merely re¬ 
pelling the contention of the Attorney General that 
income-tax could be levied on capital. 

(28) The word 'income* used in S. 3 of the In¬ 
come-tax Act of 1918 has been expanded into ‘in¬ 
come, profits and gains’ in S. 4 of the Act of 1922. 
Income-tax is levied in respect of the total income 
of the previous year under S. 3 of the Act subject 
to the provisions of the other Sections. Section 4 
refers to the total income of any previous year of 
any person as including all “income, profits and 
gains” from whatever source derived, the rest of 
the section not being now material. The legislature 
has not defined the term “income, profits and 
gains” and the task of definition has baffled the 
Courts. The Judicial Committee, after a not very 
successful attempt at definition by recourse to 
figures of speech in 'COMMR. of Income-tax v. 
Shaw Wallace & Co.*, 59 Cal 1343 (PC) and after 
making a tautologous observation that “anything 
which can properly be described as income is tax¬ 
able under the Act unless expressly exempted** in 
‘GOPAL NARAIN SINGH v. Commr. of Income- 
tax B & O’, 14 Pat 552 (PC) had finally to reconcile 
itself in 'KAMAKSHYA NARAIN SINGH v. Commr. 
of Income-tax, B & O’, 22 Pat 713 (PC) to the 
position that the word, “income** was a word of 
tile broadest connotation and impassible of defini¬ 
tion in any precise formula. The English Courts, 
however, had evolved, many years ago. a working 
tule that the term “profits and gains’* In connec¬ 
tion with income-tax, was to be understood in its 
natural and ordinary sense, in a sense which no 
commercial man would misunderstand. “Profits and 
gains” were ascertained on ordinary principles of 


commercial trading by setting off against the 
receipts, the expenditure or obligations to which 
they have given rise and which were necessary for 
earning the receipts. See per Lord Selboume L. C. 
In MERSEY Docks and Harbour Board v. Lucas', 
(1883) 8 AC 891 at pp. 903-904; per Lord Herschell 
in ‘RUSSEL v. Town and County Bank’, (1888) 13 
AC 418 at p. 424, per Lord Halsbury L. C. in 
‘GRESHAM Life Assurance Society v. Styles’, 
(1892) A C 309 at p. 315; per Lord Buckmaster in 
‘NAVAL Colleiry Co., (1897) Ltd. v. Inland Revenue 
Commrs.’, (1928) 12 Tax Cas, 1017, at pp. 1047, 1048. 
The expression “receipts” in the above context 
does not mean only cash receipts; or even sums 
which are receivable immediately. In ordi¬ 
nary commercial practice where goods are sold on 
credit, say of three or six months, or even more, 
traders are in the habit of treating the debt so 
created as part of the profits of the year In which 
the debt is incurred. The obligations so Incurred 
are treated as firm obligations and as good as cash 
in hand. If expectations are disappointed, an allow¬ 
ance for bad debts, if claimed, will bo granted. 
•ABSALOM v. Talbot*, (1944) AC 204, at p. 215. 
Thus, apart from any express provision, a deduc¬ 
tion for debts proved to be bad is Implicit in the 
very idea of profits & gains according to this mode of 
accounting. See ‘COMMR. of Income-tax C.P. & Berar 
v. S. M. Chitnavis*, 59 IndApp290 (PC). Similarly, 
where a trader, in the course of his trade, acquires, or 
receives, a new and valuable asset other than cash 
which is not immediately realisable, that asset, for 
the purpose of computing the annual profits or 
gains accruing or arising to him from his trade, 
should be valued as at the end of the accounting 
period in which it was acquired or received, even 
though it be neither realised nor is realisable till 
at a later date. GOLD Coast Selection Trust Ltd., 
v. Humphreys*, (1948) AC 459; ‘HARRISON v. 
Cronk & Sons, Ltd.* (1937) AC 185. Conversely, an 
item becomes a debt due from the business and an 
admissible set-off against the receipts side of the 
account on the day on which it becomes a debt due 
from the business, though the date of its actual 
payment has not arrived. This method of accoun¬ 
tancy is generally known as the “mercantile accoun¬ 
tancy system” or “the book profits system” as dis¬ 
tinct from the cash system of book-keeping. 

(29) The distinction between the two methods of 
accounting is well brought out in the following pas¬ 
sage from the Judgment of Sir Iqbal Ahmad C.J. 
in ’COMMISSIONER of Income-tax v. Shingari 
Bai\ ILR (1945) All 577 F.B.: 

“Under this system (Mercantile Accountancy Sys¬ 
tem) the net profit or loss is calculated after 
taking into account all the income and all the 
expenditure relating to the period, whether such 
income has been actually received or not and, 
whether such expenditure has been actually paid 
or not. That is to say, the profit computed under 
this system is the profit actuaUy earned, though 
not necessarily realised in cash, or the loss com¬ 
puted under this system is the loss actually sus¬ 
tained, though not necessarily paid in cash. The 
distinguishing feature of this method of accoun¬ 
tancy is that it brings into credit what Is due im¬ 
mediately it becomes legally due and before it is 
actually received; and it brings into debit expen¬ 
diture the amount for which a legal liability has 
been incurred before it is actually disbursed. The 
‘mercantile accountancy system* is the opposite 
of the ‘cash system of book-keeping’ under which 
a record is kept of actual cash receipts and actual 
cash payments, entries being made only when 
money is actually collected or disbursed.” 

There was nothing in the Income-tax Act of 1918 
against the adoption of this system of mercantile 
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accountancy by a trader in computing his income 
ror purposes of assessment to incomc-iax. Section 
13 01 the Income-tax Act of 1922 expressly recognises 
this system as a basis for the computation of profits 
and gains. 

(30) Reliance was placed by the learned Advo¬ 
cate for the assessee on the decision of the Full 
Bench of this Court in ‘SECRETARY to the Board 
of Revenue, Income-tax Madras v. Arunachalam 
Ohettiar,* 44 Mad 65 F.B., where Wallis C. J. who 
delivered the leading judgment of the Court ob¬ 
served that S. 9 of the Income-tax Act of 1918 was 
identical with the corresponding provision in Sch. D 
of the English Act relating to taxation of business 
profits and purporting to follow the decisions of 
the English Courts, heid that interest becoming due 
to a money lending business in the year of account 
but not realised in cash or by adjustment in the 
accounts was not liable to tax. With greatest res¬ 
pect to the learned Chief Justice, he was under a 
misapprehension as to the English Law and prac¬ 
tice. with reference to the computation of business 
profits and gains for purposes of income-tax. I 
nave already referred to the leading English deci¬ 
sions. In any case, this decision is no longer of 
any authority in view of the assessability of “profits 
and gams" under the Act of 1922 and' the provi¬ 
sion contained in S. 13 of the Income-tax Act of 
1922. The case of 'S. M. CHITNAVIS v. Commis¬ 
sioner of Income-tax, C. P. k Berar*, 3 ITC 321 
(Nag) FB decided by a Full Bench of the Nagpur 
High Court was next relied upon. This decision 
was reversed on appeal by the Judicial Committee in 
the case reported in 'COMMISSIONER of Income- 
taK, C. P. & Berar v. S. M. Chitnavis’, 59 Ind App 
290 (PC). Further, I am of opinion that the deci¬ 
sion was erroneous in so far as it decided that un¬ 
realised interest, though credited to the interest 
‘katha’ in the accounts of a money landing business 
kept on a mercantile basis, could not be “income, 
profits and gains" of the money-lending business 
under the Act of 1922. The decision in ‘JAGMAN- 
DAR DAS v. Commissioner of Income-tax’, 57 All 
737 cited by the learned counsel for the assessee to 
the effect that interest unrealised in the year of 
account can never be taken into account for the 
purpose of income-tax, has been rightly overruled 
by the later decision of the Allahabad High Court 
in 'COMMISSIONER of Income-tax v. Shingari 
Bai\ ILR (1945) All 577 F.B. 

(31) The Indian Legislature lias, in recognition 
of the system of mercantile accountancy as a pro¬ 
per basis for the computation of the income, pro¬ 
fits and gains for income-tax purposes, enacted S. 13 
of the Act of 1922 and superseded the decisions 
cited by the learned counsel for the assessee. It is 
significant that in S. 10 of the Act, relating to 
“business, profession or vocation", the words “pro* 
fits and gains" alone are used without the word 
“income”, thereby indicating that the system of 
mercantile accountancy is more appropriate to re¬ 
flect the true income in such cases than a cash 
system of book-keeping, though the latter method 
is not prohibited. Under S. 13 of the Act it is in¬ 
cumbent on the income-tax Orficer to compete the 
profits and gains of the assessee in accordance with 
the method of accounting regularly employed by 
him. Even when there is such a method of account¬ 
ing, it is the duty of the Income-tax Officer to con¬ 
sider whether the income, profits and gains can be 
properly deduced therefrom and to proceed accord¬ 
ing to his judgment on the question. ’COMMIS¬ 
SIONER of Income-tax v. Sarangpur Cotton Manu¬ 
facturing Co., Ltd.’, ILR (1938) Bom 239 (P.C.). 

(32) I have held that the firm’s contention that 
its accounts were regularly kept on a cash basis is 
without any foundation. No accounts of the firm 


for the years of account 1941-42 and 1942-43 were 
produced. The entries in the books of the com¬ 
pany showed that the accounts of the company 
were kept by the firm on the mercantile accoun¬ 
tancy basis. The assessments of the firm for the 
years 1940-41 and 1941-42 were based on the returns 
sent by it and these assessments proceeded on the 
basis of the mercantile accountancy system. In 
these circumstances, the Income-tax Officer and 
the Appellate Assistant Commissioner, came to the 
conclusion that the mercantile accountancy system i. 
would truly reflect the income, profits and gains 
of the firm during the years of account now in 
question and assessed the firm, to income-tax on 
tne profits and gams computed according to that 
system. On the footing that no accounts were 
maintained, or that no method of accounting was 
regularly employed by the firm, the Income-tax 
Officer was entitled, under the proviso to S. 13, to 
make the computation of the income, profits and 
gains of the firm upon such basis and in such man¬ 
ner as he might determine to be just and. proper 
in the circumstances. As a result of the combined 
operation of Ss. 3 and 4 of the Act, all income, 
profits and gains accruing or arising to the firm 
in the years of account 1941-42 and 1942-43, though 
not received, are assessable to tax in the succeeding 
assessment years. The revenue authority considered 
that the sums of Rs. 2,26,850-5-0 and Rs. 2,20,702/- 
were profits and gains of the managing agency that 
had accrued to the firm in the two years of account 
above referred to. This position Is contested by 
the learned counsel for the assessee on the ground 
that no “income, profits or gains" had accrued to 
the firm but only a debt or liability of the company 
to the firm had come into existence and that tax 
was not attracted. 

(33) In a taxing enactment which selects the 
income, profits and gains of a tax-payer as the 
measure of his liability, it stands to reason that 
only the true income, profits and gains should be 
included in his assessment and income is not to 
be attributed to a tax-payer by a fiction unless the 
Act sanctions such a course. It is true that mere 
expectations, anticipations or possibilities cannot be 
cashed in for the purpose of charging the tax. At 
the same time, the right of the State to charge 
tax cannot be made to depend solely on the way 
the tax-payer chooses to frame or exhibit his ac¬ 
counts for purposes of income-tax. ‘EDINBURGH 
Life Association Co. v. Lord Advocate’, (1910) A C 
143, at p. 165; ‘GLENBOIG Union Fire Clay Co., 
Ltd. v. Inland Revenue’, (1922) 12 Tax Cas 427. 
There is nothing in sections 3 and 4 of the Act 
which makes “receipt" (either actual or “deemed") 
a necessary condition of chargeability. Section 10 
of the Act deals with the “profits and gains" of a 
business, profession or vocation, on the same foot¬ 
ing. Section 10 (2) (xi) of the Act recognises the 
mercantile accountancy system as a proper mode 
of computation of the profits and gains of a busi¬ 
ness or vocation. The assessee is a firm consisting 
of a father and his two sons, formed for the pur¬ 
poses of making profits by carrying on a business 
(Compare S. 4 of the Partnership Act). One of 
the firm’s business, perhaps its main business, was 
the managing agency of the company. As manag¬ 
ing agent, the firm ran the mills, bought and sold 
goods and kept accounts on behalf of the company. 

It is no doubt true that, as pointed out by my learn¬ 
ed brother during the arguments, a managing 
agency is spoken of as an office in Ss. 87-A to 87-C 
of the Companies Act. It is however significant 
the company has not deducted the tax even on the 
monthly remuneration of Rs. 1000/- paid to the 
firm, which it would be bound to deduct under S. 18 
of the Act if the remuneration were regarded as 
a salary. On the other hand the monthly remu- 
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aeration of Rs. 1,000/-, the commission of 10 per 
cent, on the nett profits and the percentage of 
commission on sales of goods, have all been treated 
as profits of the managing agency business both by 
the company and the firm. If the remuneration is 
viewed as a salary then, under the provisions of 
S. 7 of the Act, the managing agency commission 
would be liable to tax in addition to the monthly 
salary. In TATA Hydro Electric Agencies Ltd. v. 
Commr. of Income-tax Bombay Presidency k Aden', 
j)ILR (1937) Bom 388 at p. 399 (PC) Lord Macmillan 
treated the profits and gains of a managing agent 
remunerated by a percentage of the profits of the 
company as business profits to which S. 10 of the 
Income-tax Act would be applicable and the manag¬ 
ing agency itself as a business. That the remunera¬ 
tion of a managing agent can be considered to be 
part of the profits of the managing agent’s busi¬ 
ness for the purpose of excess profits tax is re¬ 
cognised in S. 7(2)(b) of Act XV of 1940. In the 
case of traders carrying on business and even in 
respect of persons pursuing a profession or voca¬ 
tion, S. 10 read with S. 13 allows the computation 
of profits on an earnings basis that is to say, the 
trade debts which fall due to the tax-payer during 
the year are credited and allowance is made for 
had debts. This method of accounting is permis¬ 
sible even in the case of profits and gains which 
do not fall under S. 10 but under the residuary 
S. 12 which, according to my learned brother, 
would apply to the managing agency profits. Where 
the accounts of a trader are not systematically 
kept on a cash basis so as to constitute it his method 
of accounting within the meaning of S. 13, it is 
open to the revenue authority to take into account 
book debts owing to him as part of his income, 
at least where the book debts fall due during the 
year in respect of which he is making his return, 
subject to the allowance for bad and doubtful 
debts. Subject to such allowance, book debts can 
properly be regarded as part of a trader’s income. 
Section 13 of the Act recognises the legality of 
such a mode of computation of income, profits and 
gains even in cases to which S. 12 of the Act 
apples. 

(34) There is no rule in the English statute cor¬ 
responding to S. 13 of the Act. Rule 3(1) of the 
rules applicable to cases I and n of Schedule D 
of the English Act provides that in computing the 
amount of profits and gains to be charged no 
sum shall be deducted in respect of any debts ex¬ 
cept bad debts proved to be such. The rule that 

ctm i nclud ? debts owing to them but 

still unpaid, depends on the taxation of their in- 

come m the sense of the profits and gains of their 
tiade or business, and upon the terms of R. 3(1) 
above referred to, which imply that book debts 

^the return with a correspond- 
deduction for bad debts. The ascertainment 

cor^wf ? rofi i t5 and of a trade or business neces- 
sarily involves an account with credit and debit 
items and in order to ascertain the profits of any 

“ ac “unt has to be taken. 

™^ re B rewery Ltd - v. Bruce’, (1915) 

fiStl 33 at P ' uu , Wbere tex Is levied upon a de- 
whlc h is ascertained and without de- 
r^cf 011 “V amomit, as for example, upon in- 
B L n !j5*L 1 u ?f 1 ? Schedule D, Cl. (l), sub- 
hi" t ^ ie Act, no such account need 

oe taken, specific sum of money alone being the 

t ? xatloiL Tt k open to the tax paver 
totreat such a sum of interest as part of his 'in- 
Wm wl Zf? 1,1 has been actually received by 
hrirt ■*3Sf r L trade debts 816 concerned it has been 
whmrf** 6 ?? use of 111 the decisions already 

due^in^thp’ ™ 1 t J adC dCbtS Whlch have accrued 

Z* a . cco , u 5 t and wWcb have not 
oe® paid, must be included for the purpose of 


ascertaining whether or not the person has earned 
a profit for the year, just as stock-ln-trada at the 
beginning and end of the year is taken into ac¬ 
count for the same purpose. The general principle 
is that an item becomes a trade receipt at the 
date on which it becomes due to the business ir¬ 
respective of the date of its actual payment. 
•ABSALSOM v. Talbot’, (1944) AC 204, at p. 215. 
This principle has been extended not only to monies 
due for goods sold out even for services rendered. 
In ’DAILUAINE-TALISKER Distilleries Ltd. v. In¬ 
land Revenue', (1930) 15 Tax Cas 613 a case not 
cited before us. Lord Clyde observed: 

"It is elementary that a profit and loss account 
is not an account of receipts and expenditure 
‘in cash’ only; its purpose is to show how the 
business stands, for better or for worse, on the 
operations of the year. Thus, if goods have been 
sold or delivered to a customer within the year, 
the sum due by the customer is credited into the 
business and debited to the customer and en¬ 
ters tile profit and loss account at the end of the 
year, whether payment in cash (or otherwise) 
has been received within the year or not". 

Lord Sands added the following observations: 

"In the present case we are not dealing with the 
price of goods but with payment for services ren¬ 
dered, but, as it appears to me, the same principle 
must apply. If there is a book debt for such 
sen-ices rendered during the year standing in 
the books of the business, this falls to be taken 
into account in estimating the profits of the year. 
In neither case does it matter whether non-pay¬ 
ment is the result of default or of agreement to 
postpone payment. The book debt comes into 
account in estimating the profits of the year. 
The debt has accrued, and in estimating profits 
which have accrued, the debt must be taken into 
account". 

If these principles are correct and are applicable 
to the present case, they determine tile answers to 
the questions that arise for reference against the 
firm. 

(35) Mr. Alladi Krishnaswami Ayyar for the as- 
sessee strongly combated this position by relying 
upon certain decisions, English and Indian, fo which 
reference should now be made. In St. LUCIA 
Usines and Estates Co. v. St. Lucia’, (1924) AC 508, 
the Judicial Committee had to consider whether a 
company was liable to pay income-tax upon “in¬ 
come" accruing and arising in the year 1921. The 
sum in question was interest on the purchase price 
of land which fell due in 1921 but was not paid in 
that year. The Judicial Committee held that the 
amount was not chargeable to income-tax in res¬ 
pect of the year 1921. Lord Wrenbury delivering 
the judgment of the Board observed as follows; 
"The words 'income arising or accruing’ are not 
equivalent to the words ’Debts arising or accru¬ 
ing-. To give them that meaning is to ignore 
the word ’income’. The words mean 'money aris¬ 
ing or accruing by way of income’. There must 
be a coming in to satisfy the word ’income'." 

It is obvious that the learned Lord was not at¬ 
tempting a general definition of assets under the 
Income-tax law and was alive to the distinction 
between "income" as used in S. 4 of the Ordinance 
in question in that case and the "profits and gains" 
of a trade or business. It is elementary that the 
profits and gains of a trade or business are taxable 
although they do not, in the true sense, come in 
as money; and Lord Wrenbury himself recognised 
this rule and observed; 

"It does not follow that income is confined to 
that which the tax-payer actually receives. Where 
income-tax is deducted at the source the tax¬ 
payer never receives the sum deducted but it 
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accrues to him. It is said, and truely, that a 
commercial company, in preparing its oaiance 
sheet and profit and loss account, does not con¬ 
fine itself to its actual receipts — does not pre¬ 
pare a mere cash account — but values its book 
debts and its stock in trade and so on and cal¬ 
culates its profits accordingly. From the prac¬ 
tice of commerce and of accountants and irom the 
necessity of the case this is so. but this is far 
irom establishing that income arises or accrues 
from las above instanced) an investment which 
fails to pay the interest due.” 

It will be seen that the Judicial Committee was 
dealing with a case where the only provision under 
which the tax could be charged was a provision 
relating to "income" arising or accruing. There 
was no provision for the ascertainment of profits 
and gains and for taxation of profits and gains 
when so ascertained. On the other hand there was 
a proviso to S. 4 Sub-s. (1) of the Statute that 
“in respect of income derived from sources out 
of the colony only so much of such income as 
is received in the colony shall be chargeable to 
tax" 

and this proviso was relied upon by the Board to 
assist and confirm their interpretation of the body 
of the Section as referring to monies "coming in" 
to the tax payer. The words of the Judicial Com¬ 
mittee show that where it is necessary to calculate 
profits, it is necessary to take into account book 
debts. Under the Indian Income-tax Act, profits 
and gains as such are expressly included as the 
subject of tax whether they fall under S. 10 or 
under S. 12. In ‘RAMAKUMAR KEDARNATH V. 
Commissioner of Income-tax’, 1937-5 ITR 261 (Bom) 
it was held by the Bombay High Court that the 
decision in ‘St. LUCIA case’, 1924 AC 503 turned 
on the language of the Ordinance under construc¬ 
tion in that case and was not an authority govern¬ 
ing the assessment of profits and gains under the 
Indian Income-tax Act. 

(36) Before I consider the other cases cited by 
the counsel for assessees which arose under the 
English Income-tax Act, it is necessary to analyse 
briefly the statutory provisions on whose construc¬ 
tion the decisions turned. Under S. 100 of the 
English Income-tax Act of 1918, every person 
chargeable under the Act 
“shall submit a return of the amount of profits 
or gains arising to him, from each and every 
source chargeable according to the respective 
schedules." 

This provision is and has been interpreted as be¬ 
ing subject to the schedules. Schedule D Cl. (1) 
omitting portions not relevant to the present case, 
runs as follows: 

"Tax under this schedule shall be charged in res¬ 
pect of (a) the annual profits or gains arising 
or accruing (1) to any person residing in the 
United Kingdom from any kind of property what¬ 
ever. etc. (2) to any person residing in the Unit¬ 
ed Kingdom from any trade, profession, employ¬ 
ment or vocation, whether the same be carried 
on in the United Kingdom or elsewhere, (b) All 
interest of money, annuities and other annual 
profits or gains not charged under Schedules A, 
B, C or E." 

Under the rule applicable to Schedule D, case I 
"the tax shall extend to every trade earned on 

in the United Kingdom or elsewhere.and 

shaU be computed on the amount of the balance 
of the profits or gains" etc. 

Under R. 1(a) of the rules applicable to case III 
"the tax shall extend to any Interest of money, 
whether yearly or otherwise, or any annuity or 
other annual payment.whether the same is 


received and payable half-yearly or at any shorter 
or more distant penods." 

Under R. 2 of Sch. D Case IV — Interest arising 
irom foreign securities fell to be treated on a re¬ 
mittance basis and the tax had to be computed 
“on the full amount so far as the same can be 
computed, of the sums which have been or will 
be received in the United Kingdom." 

Observe that the words “accruing or arising" are 
used in connection with profits and gains of a 
trade and not in connection with interest, annui- 
ties or other annual payments which are all charg¬ 
ed only if "received". 

(37) The observations of Lord Lindley in GRE¬ 
SHAM Life Assurance Society v. Bishop’, (1902) 

AC 287, 296 were relied upon by the counsel for 
the assessee particularly the following off-quoted 
passage in the judgment: 

“But to constitute a receipt of anything there 
must be a person to receive and a person from 
whom he receives, and something received by 
the former from the latter, and in this case that 
something must be a sum of money. A mere en¬ 
try in an account which does not represent such 
a transaction does not prove any receipt, what¬ 
ever else it may be worth." 

The case turned on the construction of. the words 
“sums received in the United Kingdom" within 
the meaning of Rule 2 of the Rules applicable to 
case IV Schedule D of the English Income-tax Act, 
1842 cited above. This w r as not a decision with re¬ 
ference to the assessment of the gains and profits 
of a business, profession or vocation. The question 
arose with reference to a liability to tax based on 
a remittance of foreign income and all that was 
decided was, that there could not be a remittance 
of income unless there was an actual receipt, which 4 
need not necessarily be in the shape of money or 
goods in value, but might consist of a settlement 
or adjustment of mutual accounts, without money 
passing and repassing. Income or profits arising 
abroad from foreign securities and retained or ex¬ 
pended there might be show’n in the accounts of a 
company in the United Kingdom, to which the in¬ 
come or profits accrue, but such mention in the 
accounts w r as in no sense a receipt of these profits 
and involved no liability to taxation under R. 2 
of the Rules applicable to case IV Schedule D. This 
was all that ’GRESHAM Life Assurance Society v. 
Bishop’, (1902) AC 287, at p. 296 decided- See 
the observations of Lord Halsbury at page 292 of 
the report. In such cases the income is assessed 
to tax in the year of receipt of the remittance in 
the United Kingdom even though the income might 
have accrued or arisen abroad earlier and might 
have been accumulated there by the assessee. 
•SCOTTISH Widow’s etc., Society v. Farmer’, (1905 
5 Tax Cas 502; 'SCOTTISH Provident Institution 
v. Farmer’, (1912) 6 Tax Cas 34. It is here neces¬ 
sary to point out that in 1914 the necessity for 
receipt in the United Kingdom of income from 
foreign possessions, including stocks and securities, 
was done away with and thereafter the only words 
descriptive of income were "arising or accruing . 

In a case not cited to us, but which arose after 
the above change in the law, the Court of Appeal 
held that income from foreign possessions in tne 
shape of stocks and shares may "arise", though tne 
tax-payer is not in a position to enjoy it and may 
in fact, be prevented by law from drawing tne 
money from abroad. It was a case of interest ana 
dividends arising to a British tax-payer from in¬ 
vestments in Germany consisting of securities, 
stocks or shares. The interest and dividends naa 
been paid to the credit of the British Tax-payer in 
a German bank but owing to the War and lor 
the duration of the war, the money could not 
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legally be drawn out by him. Nevertheless the 
Court held that the income arose during the year 
when the money was paid into the German Bank 
to the credit of the tax-payer and not in the year 
when they were remitted to England after the end 
of the war. The following observations of Law¬ 
rence L. J. are pertinent: 

“It is also important to bear in mind that this 
is not a case where there has been a default m 
j payment on the part of the persons or body li¬ 
able to pay the interest and dividends as in the 
•ST. LUCIA Case*, (1924) AC 508 and 'LEIGH’S 
Case', (1928) 1 KB 73. What has happened here 
is that the interest and dividends have been duly 
paid to an agent of the owners competent to give 
a valid discharge to the payers, but the owner's 
right of disposal over such interest and dividends 
has been suspended or restricted during the war ”. 
‘SIMPSON v. Maurice’s Executors’, (1929) 14 Tax 
Cas 580. 


(38) In ‘LEIGH v. Inland Revenue Commissioner’, 
(1928) 1 KB 73. Rowlatt J. referring to the charge- 
ability of interest income, under the particular 
provisions of the English Act above referred to, 
observed that “receivability’* without receipt was 
nothing for income-tax purposes. ‘LAMBE v. In¬ 
land Revenue Commrs.*, (1934) 1 K B 178, was a 
case similar to the previous one and Finlay J. held 
that where interest on a loan had not been paid 
and might never be paid, the amount of interest 
due ought not to be included in computing the 
tax-payer’s income for income-tax purposes dur¬ 
ing the year during which it was payable. In 
'DEWAR v. Commissioner of Inland Revenue*, 
(1935) 2 KB 351 the tax-payer was entitled to claim 
payment in a particular year of interest on a legacy 
l from the executors but did not claim and did not 
receive any interest. The Court of Appeal held 
that the legatee had not “received’* any interest 
in respect of which he could be taxed. The legatee 
decided not to press for payment of interest and 
to allow the question to stand over though there 
was enough money in the estate for payment of 
interest, if it had been demanded. Mr. AUadi 
Krishnaswami Ayyar claims that this decision is 
decisive in favour of the assessee in this case, but 
I am unable to accept this contention. The case 
had to be decided not under Schedule D Cl. (1) 
Sub-cl. (a) but under Schedule D Cl. (1) Sub-cl. (b) 
which did not contain the words “profits or gains 
arising or accruing” but limited the charge to “in¬ 
terest received and payable”. The leading judg¬ 
ment was that of the Master of Rolls whose reasons 
may thus be summarised. The legatee made no 
demand for payment of the legacy. The money 
representing the sum of interest had not been ap¬ 
propriated to the legatee or to his use by the exe¬ 
cutors. No personal debt or obligation had arisen 
as it could not be-said that there was a debt when 
there had been no demand on the executors. The 
words of the charging provision were “received and 
payable” and these words could not be expanded 
into “accruing or arising”. The following passage 
from the judgment of the Master of the Rolls bring 
J out the reasons for his conclusion. 

"The word ‘payable’ there does not mean; If 
you like to put out your hand and ask for the 
money it will then be payable to you; it is deal¬ 
ing with a sum which, whether yearly or other¬ 
wise is in fact received, whether it is payable 
and In fact received half-yearly or at any shorter 
“} or ® 1 distant periods. That is the rule which 
applies here. Can it be said here that there has 
ansen a personal debt or obligation? Something 
ttore Is required than the mere fact that there 
on the part of the estate to pay the 
money If ft should be demanded. The rule does 


not say, and it cannot be said, that there is a 
debt when there has been no demand.” (Page 363> 
Earlier in the judgment occurs the following pass¬ 
age: 

"If the interest on the legacy in this case has not 
arisen to the respondent, if he has not become 
the aoniinus of this sum, if it does not lie to his 
order in the hands of his agent, can it be said 
that it has arisen to him? I think the answer 
definitely ‘upon the facts’ must be: No, it has 
not”. (Page 362). 

The learned Master of the Rolls was quite alive to 
the distinction between trade profits and gains and 
interest income, in the matter of chargeability, when 
he discussed the case of ’St. LUCIA USINEA and 
Estates Co. v. St. Lucia”, (1924) AC 508 at p. 512. 
Romer L. J. observed that for purposes of income- 
tax, one does not take an account of income on 
the footing of wilful default, and the only question 
in the case was what income had been received by 
the assessee. These observations, of course, must 
be taken with the context of the case which refer¬ 
red only to the chargeability of interest income 
received by the assessee. Maugham L.J. after re¬ 
ferring to some of the cases cited above, expressed 
his conclusion in these words: 

“I do not regard those decisions as limited to 
cases where there is a debt and the debtor has 
committed default. I think in the present case 
two circumstances may be accurately stated in 
regard to the sum of £40,000 which, it is said, 
can be brought into charge. The first is that the 
sum of £40,000 was not, during the year of 
assessment, a debt due by the executors to Mr. 
Dewar, and secondly, that the sum in question 
may never be paid or received at all.” 

No liability and no debt had arisen in the absence 
of demand and in those circumstances no interest 
could be said to have been received by the legatee 
on the debt so as to make him chargeable. DEWAR’s 
Case’, (1935) 2 KB 351, in my opinion, goes no 
further. 

(39) It is unnecessary to refer at length to the 
case of ’WOODHOUSE v. Inland Revenue Commr.\ 
(1936) 20 Tax Cas 673 where Lawrence, J. merely 
purported to follow TDEWAR’s Case’, (1935) 2 KB 
351. But the following observation of the learned 
Judge is significant: “The Court is dealing in this 
case with an annuity, and not with commercial 
accounts”. The next case cited was 'COMMIS¬ 
SIONER of Inland Revenue v. Hamilton-Russell’s 
Executors’, (1943) 1 All ER 474, where it was held 
that the accumulations of a fund by the trustees 
of a settlement for the benefit of a legatee who 
had attained the age of 21 , represented the income 
of the legatee and were assessable to tax. The 
Testator’s direction as to accumulation of income 
was legally unenforceable after the beneficiary at¬ 
tained the age of 21 and though the income ac¬ 
cumulated by the trustees had not been paid over 
to the beneficiary, still the income of the fund 
was held to be the income of the beneficiary and 
assessable to tax. Referring to T)EWAR’s Case’, 
(1935 ) 2 KB 351 the Court observed: 

“The question determined in ‘DEWAR’s Case’, 
(1935) 2 KB 351 was in effect whether income ex¬ 
isted which could be brought into assessment. 
That question was answered in the negative be¬ 
cause the interest, although admittedly exigible 
in law,* was never paid or claimed and, therefore, 
had no existence. In the present case there was 
unquestionably income in existence, namely, the 
interest which accrued due on the trust invest¬ 
ments and the accumulations during the period 
Irom April 5, 1938, and Jan. 18, 1939. Consequ¬ 
ently the question is not “Is there any income?” 
but 'To whom did the income, which admittedly 
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existed, belong?* In our judgment there can only 
bo one answer to this question. It belongs to 
G. L. Hamilton-Russell (the beneficiary).” 

Tiie last of the cases to be noticed in this connec¬ 
tion is the decision in ‘COMMISSIONER of Inland 
Revenue v. Lebus*. (1946) 1 All ER 476. There the 
widow of a deceased partner was entitled to an 
onc-fourth share of the profits of a business carried 
on by the surviving partners. The deceased part¬ 
ner bequeathed to the trustees of his Will one quar¬ 
ter share of the profits of the business on trust to 
pay what they received in respect of it to his 
widow. During the year of account the firm's 
profits were declared at a considerable sum, but 
owing to financial stringency, the firm was unable 
to pay the widow a onc-fourth share or any part 
of the sum due. It was held that the widow could 
not be said to have received her share of the profits 
and she was not liable to sur-lax in respect of 
the amount of such profits. The Court of Appeal 
: olio wed *DEWAR*s Case’, (1935) 2 KB 351 and 
distinguished the case in ‘COMMISSIONER of In¬ 
land Revenue v. Hamilton-Russel’s Executors’, 
<1943) 1 All ER 474. The reasons for the conclu¬ 
sion of the Court might thus be summarised. Mrs. 
Lebus was not a partner in the business; none of 
its assets belonged to her; nor were the surviving 
partners trustees of the business or any of the 
assets for her. All that she was entitled to was 
to call upon the partners to pay her a share of the 
profits. The partners, on the other hand, owned 
the entirety of the assets and realised the profits 
in the sense that the profits resulted in an accre¬ 
tion to the value of the assets which belonged to 
them. The fact that the profits were not released 
and paid over in cash to the partners did not affect 
the revenue. As soon as the accounts show a profit, 
the partnership has made a profit for income-tax 
purposes. The widow of the deceased partner can¬ 
not be said to make a profit if the partners default 
to pay her. She could not go to the partnership 
till and take her share of the profits. She is an 
outsider ‘vis a vis* the partnership assets. She 
lias not realised a profit unless and until the profit 
is paid to her. She cannot be put in the same posi¬ 
tion us if she were herself a partner. It must be 
remembered that Mrs. Lebus was assessed under 
Schedule D Cl. 1(b) and Case III, R. I Cl. (a) quoted 
above, where receipt of income, actual or construc¬ 
tive, was essential to attract tax, while the partners 
would be assessed under Schedule D Cl. (1) (a) 
Sub-cl. (2) and the rule applicable to Schedule D 
case I. on the profits and gains of the business 
arising or accruing to them irrespective of receipt. 

<’40) The English decisions cited above have no 
healing on the computation of the profits and gains 
accruing or arising to a person. It is necessary, 
in this connection, to bear in mind the warning re¬ 
peatedly given by the Judicial Committee that En¬ 
glish decisions given on the language of the En¬ 
glish Statute, which is not ‘in paid materia’ with 
the Indian Income-tax Act, are not useful guides 
in this country. Vide ‘COMMISSIONER of Income- 
tax v. Fletcher’, ILR (1938) Mad 1. (PC) ‘GOPAL 
NARAIN SING’S Case 14 Pat 552, at p. 559; ‘SHAW 
Wallace and Co’s Case’. 59 Cal 1343 (PC); ‘BEJOY 
SING v. Commr. of Income-tax’, 60 Cal 1029 (PC); 
COMMR. of Income-tax. Bombay Presidency 
Aden v. Chunilal B. Mehta’, ILR (1938) Bom 752 
<PC); ‘ALL India Spinners Association, Mirzapur 
v. Commr. of Income-tax. Bombay Persidency and 
Sind & Baluchistan’, ILR (1945) Bom 153 (PC); 
•COMMISSIONER of Income-tax v. Malialiram 
Ramjidas’, ILR (1940) 2 Cal 215 (P.C.). 

(41) Reference has also been made by the learn¬ 
ed Advocate for the assessee to two Indian deci¬ 
sions ‘NARAYANAN Chettiar v. Commissioner of 
Income-tax’, (1941) 2 Mad L J 172 and ‘KAMAK- 


SHYA NARAIN SING v. Commissioner of Income- 
tax, B & O’, (1942-10) ITR 177 in support of his 
contention that actual receipt was necessary to 
attract tax. In the Madras case, this Court held 
that an adjustment or remittance of money re¬ 
presenting foreign profits, to an account or to a 
place, against the wishes of the assessee and in 
spite of his objections, could not be said to be pay¬ 
ment or remittance to, or receipt by, the assessee 
of the foreign profits in the year In which the 
money was so adjusted or remitted. Four years 1 
later, the assessee accepted the arrangement that 
had been made previously against his wishes and 
it was held that the sum must be held to have 
been received by the assessee in the year in which 
he accepted the arrangement and not previously. 
The case was one of remittance or receipt of foreign 
profits. In the Patna case, royalties had been paid 
by a lessee into the banking account of his lessor 
as directed by the Court of Wards on behalf of 
the lessor. The sum so paid got mixed up with 
other monies of the lessor in the hands of his bank¬ 
ers. The bank account was operated upon by 
the lessor only in the subsequent year. The 
lessor had entered the royalties in a suspense 
account as he claimed to enforce a forfeiture of 
the lease. It was contended on behalf of the lessor 
that the royalties paid by the lessee into the bank 
account did not constitute his income in the year 
of such payment. The Court negatived the conten¬ 
tion and held that, for purposes of income-tax, the 
royalties were income of the lessor in the year in 
which they were paid into his bank account, though 
the rights of parties, which were in dispute and 
which had to be decided by the Civil Courts, would 
not be affected by the decision in the income-tax 
proceedings. This decision is an authority for the 
position that the mere entry of a sum in the "sus¬ 
pense account” of the tax payer is not conclusive f 
of the real nature of the receipt and the revenue 
authority can ignore a "suspense account” if it is 
not bona fide. The first case related to foreign 
remittance and the second, to rents or royalties 
payable and paid under mining leases. 

(42) The position in the present case has now 
to be analysed. The firm carried on business which 
actually yielded profits in the two years of account 
now in question. Its main source of income was 
the managing agency commission earned from the 
mills. It had other sources of income as well. It 
kept the accounts of the mills and had plenary 
powers of management of the affairs of the com¬ 
pany subject to the general supervision of the 
directors. It operated upon the funds and bank 
accounts of the company. It had the right, ex¬ 
pressly conferred upon it by the managing agency 
agreement, to retain, re-imburse and pay itself out 
of the funds of the company all sums duo to it for 
commission and remuneration. It was drawing the 
monthly remuneration of Rs. 1,000/- in cash, some¬ 
times in advance and sometimes on the due dates. 
It was paying itself the commission earned in the 
previous years. In 1941-42, the first year of account 
with which wc are concerned, the commission at 
the rate of 10 per cent, of the company’s profits 
amounted to the unprecedented figure of Rs. 226,850- 
-5-0 and the conditions of the market were such 
that the commission was expected to swell higher 
in the next year. Indeed, the managing agency 
commission for the next year payable only on the 
basis of 5 per cent of tho profits of the company 
amounted to Rs. 2,20,702/-. The firm debited the com¬ 
pany with the sum of Rs. 2,26,850-5-0 as an outgoing 
of the company’s business and as an item of revenue 
gains of the company after deducting this sum. 
The company was assessed to income-tax for the 
account year 1941-42 on the profits arrived at after 
such deduction. Similarly, in the y<&r of account 
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1942-43, the sum of Rs. 2,20,702/- was debited in though they came to a different conclusion in res- 
the company’s accounts as an outgoing and as a pect of the year 1942-43. 


revenue expenditure of that year and the profits 
and gains of the company were computed after de¬ 
ducting the said sum from the receipts. The profit 
and loss account of the company prepared on the 
above basis by the firm as managing agent, was 
accepted by the directors of the company and by 
the income-tax authorities for the years of account 
1941-42 and 1942-43. 

♦ (43) The firm had to bear a heavy burden of 
inpdme-tax on the profits and gains of its manag¬ 
ing agency in the year of account 1941-42. On 
80-3-1942, the penultimate date of the year of ac¬ 
count, the firm is stated to have written a letter 
to the directors of the company — letter itself has 
not been placed before u£ — to the effect that the 
firm’s indebtedness to the company amounting to 
Rs. 2,04,058-11-8 should be written off and that the 
commission of Rs. 2,26,850-5-0 earned by the firm 
in 1941-42 would be drawn by them in full. With 
a view to split up the mounting profits of the 
managing agency, another proposal was made by 
the firm in a letter 30-3-1942, that the managing 
agency commission of 10 per cent, on the profits 
of the company and a percentage on all sales and 
purchases of goods effected on behalf of the com¬ 
pany, should be divided between the firm and two 
other agencies. The two agencies in contemplation 
were two private limited companies managed and 
controlled by two of the partners of the firm, who 
are, as already stated, a father and his two sons. 
With remarkable alacrity the directors purported 
to decide at 10 a. m. on 30-3-1942 itself that the 
commission of Rs. 2,26,850-5-0 earned by, and pay¬ 
able to, the firm, should be kept in suspense pend¬ 
ing a decision on the question of the writing off 
of the debt due by the firm to the company and 
that the question should be taken up for consi¬ 
deration at the next meeting. It was also noted 
that the firm objected to the postponement of pay¬ 
ment. It is significant that though on 30-3-1942 
the directors resolved to consider the question of 
writing off the debt due by the firm to the company, 
nothing further was done with reference to this 
matter till 1945. About what happened later on, 
we have no information. As regards the other pro¬ 
posal of the firm with reference to the division of 
the managing agency commission, the directors 
promptly accepted the proposal and agreed to dis¬ 
tribute the managing agency commission between 
the firm and the two private limited companies 
controlled and managed by two of the partners of 
the firm. The managing agency commission pay¬ 
able to the firm for the year of account 1942 - 43 , 
after the splitting up of the commission into three 
parts, amounted to Rs. 2,20,702/-. This sum is cre¬ 
dited to the firm in the accounts of the company 
and, for no apparent reason, has not been drawn. 
The firm had not taken in previous years, and was 
under no obligation to take in the years of ac¬ 
count now in question, the permission of the direc¬ 
tors to draw the managing agency commission 
earned by it. It is only when the managing agency 
profits swelled in magnitude and at the 
very end of the year of account 1941-42 that 
the firm took it into its head to remind the direc¬ 
tors about the firm’s ancient indebtedness and in¬ 
vited a suspense account entry. That these ingen¬ 
ious devices have been purposely resorted to for the 
purpose of reducing the liability of the firm to in¬ 
come-tax is obvious and it is not surprising that 
the Incomp-ta^c Officer and the Appellate Assistant 
Commissioner came to the conclusion that these 
proceedings were all a collusive make-believe. In¬ 
deed the Appellate Tribunal was of this opinion 
vmen it dealt with the assessment for 1943-44 
1952 Mad /41&42 


(44) In this Court, however, it is argued for the 
assessee that a tax-payer is not bound to continue 
in the same condition of things as would always 
subject him to tax and that this case must proceed 
on the basis that the finding of the Appellate Tri¬ 
bunal that there had been no collusion between 
the company and the managing agent in respect 
of the year 1942-43 is not open to challenge. I am 
not sure whether this is the case in view of the 
terms of the reference in Referred Case No. 76 of 
1946 which are wide and comprehensive. Assuming 
this to be the tine position, how does the matter 
stand? The company became a debtor to the firm 
in the respective sums of Rs. 2,26,850-5-0 and 
Rs. 2,20,702/- during the years of account 1941-42 
and 1942-43. There was no doubt or dispute about 
the quantum of the managing agency commission. 
The respective amounts had been earned and debit¬ 
ed as an item of revenue expenditure in the ac¬ 
counts of the company during the two years. The 
company had unequivocally admitted its liability 
to pay these sums to the firm. These sums had 
been earned by the firm and had accrued to it as 
the profits and gains of the managing agency in 
the two years of account. With regard to the sum 
of Rs. 2,26.850-5-0 earned in the year of account 
1941-42, taking the proceedings of the directors 
dated 30-3-1942 at their face value, the company 
admitted liability for this sum to the firm, ear¬ 
marked this sum as belonging and payable to the 
firm and even agreed to pay it as soon as the ques¬ 
tion of writing off the debt due to the company 
by the firm was settled. The directors did not have 
afcd did not even claim, a right to have a set off 
of the managing agency commission against the 
debt due to the company by the firm but merely 
desired to keep the amount of the managing agency 
commission in suspense for a short time till the 
question of writing off the debt due to the company 
by the firm was settled. The firm had asserted 
its right to, and demanded payment of, the full 
amount of the managing agency commission which 
had finally been ascertained and fixed and which 
had become a debt payable to the firm by the com¬ 
pany. The firm could have drawn the amount 
without reference to the directors once the sum 
had been earned and entered in the company’s 
accounts and accepted by everybody concerned, 
including the directors, as a proper item of revenue 
expenditure. The gratuitous reminder to the 
directors about the ancient indebtedness of the 
firm, at the end of the year of account, the invi¬ 
tation of a suspense account entry with regard to 
the managing agency commission, and the self- 
imposed restraint on the withdrawal of the mana¬ 
ging agency commission by the firm, are all, in 
my opinion, ineffective proceedings resorted to for 
the purpose of obscuring the real position. I have 
already repelled the contention that the firm kept 
its accounts on a cash basis and pointed out that 
the firm had been assessed on a mercantile basis 
in the years 1940-41 and 1941-42 and that the firm 
produced no accounts in the two years of account 
now in question. In these circumstances, the in¬ 
come-tax officer who had the duty of charging to 
tax the profits and gains of the firm under sections, 
3. 4, 10 and 12 of the Act was entitled to treat 
these two sums of Rs. 2,26,850-5-0 and Rs. 2,20.702/- 
as business profits and gains that had accrued to 
the firm in the years of account 1941-42 and 1942-43. 
The fact that the sums had not been drawn by the 
firm does not affect the question when it is in¬ 
dubitably established that the two sums have been 
earned by the firm and had been appropriated to 
it by the company. The company was a debtor to 
the firm in respect of these sums and was under 
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a legal obligation to pay the sums to the firm 
whenever demanded. Indeed, the firm as mana¬ 
ging agent couid, but for the self-denying role 
assumed by it, have perfectly legitimately drawn, 
at its will, these sums. The company had no legal 
right to ciaim, and m fact did not claim, a set off 
of the managing agency commission towards the 
debt due by the firm to the company in the pro¬ 
ceedings of the directors dated 30-3-1942. The re¬ 
ference to a “suspense account” in respect of the 
sum of Rs. 2,26,850-5-0 is, in my opinion, misleading. 
There is nothing to show what was meant by the 
parties themselves. It is an expression in com¬ 
mon use in banking business where a person whose 
money is held in suspense is entitled to withdraw 
it any moment he likes, though he neither gets a 
pass book nor is entitled to draw any cheques or to 
be paid interest in respect of the amount. 'OFFI¬ 
CIAL ASSIGNEE OF MADRAS v. Rajam Iyer’, 
33 Mad 299 at p. 300, affirmed on appeal in 36 Mad 
499 (F B). In other businesses, sums received are 
sometimes kept in a suspense account in order to 
meet possible claims or losses in connection with 
a particular transaction. ‘TAXES COMMISSIONER 
v. Melbourne Trust’, (1941) AC 1001. There is 
nothing of the kind in the present case and all 
that we have is the application of a nick-name to 
what was in truth and in fact the money of the 
firm. The company, or rather the firm, which kept 
the company’s accounts, had already entered this 
sum as an item of revenue expenditure and had 
cast the profit and loss account of the company 
on that footing. The company had given this sum 
the final impress of an expenditure properly in¬ 
curred and stamped it with the character of an 
outgoing of the business. The sum had irrevocably 
entered the debit side of the company’s account as 
a disbursement of managing agency commission 
to the firm and had been appropriated to the firms 
dues and the same sum could not again be en¬ 
tered in a suspense account at a later date. The 
sum, therefore, belonged to the firm and had to be 
included in the computation of the profits and 
gains that had accrued to it unless the firm had 
regularly kept its accounts on a cash basis, which 
is not the case here. There is no analogy between 
the present case and a case where a sum of money 
received or realised but the title to which is in 
dispute, is kept in suspense pending decision or 
adjudication as to the title. There is not even this 
apparent obstacle of a suspense account so far as 
the sum of Rs. 2.20.702/- earned by the firm as its 
managing agency commission in the year ot 

account 1942^13. This sum is duly credited 

to the firm in the accounts of the com¬ 
pany of that year. For these reasons I hold that 
the two sums of Rs. 2.26.850-5-0 and Rs. 2,20,702/- 
were assessable to income-tax as part of the profits 
and gains that had accrued to the firm during 
the years of account, 1941-42 and 1942-43. 

(45) The only question that yet remains to be 

considered is the second question referred to us 

in Referred Case No. 73 of 1946. viz., “Whether on 
the facts and circumstances of the case, the appli¬ 
cants are entitled to exemption of the sum of 
Rs. 81,023/-. It is claimed by the firm that the 
managing agency commission at the rate of 5 per 
cent on the profits of the company under the terms 
of the altered arrangement agreed to between the 
firm and the directors on 30-3-1942, amounted to 
Rs 2.20,702/- for the year of account 1942-43 and 
that the firm is entitled to exemption from tax in 
respect of Rs. 81.023/- out of this sum as re:presen¬ 
ting its earnings attributable to the supervision 
work done in Indian States. Mr. Alladl Krushna- 
swami Ayyar relied on the cases in ‘SARUPCHAND 
HOOKUMCHAND v. Commissioner of Income-tax, 
b ITC 108 (Bom) and In re: ‘HIRALAL KALYAN- 


MUL 1943-11 ITR 128 (Bom), and argued that the 
businesses of the company and the managing agent 
were transacted indifferent places including Indian 
States and that the manging agency commission 
was earned as and when and where, the trans¬ 
actions by way of sale of the goods manufactured 
by the company took place. He argued that the 
profits of each branch and the commission due to 
the firm on the basis of such profits, were all kept 
separately in each branch and that the profits 
earned by the firm in Indian States had not been 
brought into, or received in, British India. He * 
claimed that the sum of Rs. 81,023/- represented 
the managing agency commission earned in Indian 
States in the year of account 1942-43 on the basisg 
of the sales of goods effected in those states during 
that year. This argument fails on the facts. Under 
the arrangement entered into between the firm 
and the directors on 30-3-1942, a private limited 
company controlled by one of the partners of the 
firm was appointed as the sole buying agent of the 
company and another private limited company con¬ 
trolled by another partner of the firm was appoint¬ 
ed as the sole selling agent of the company and the 
commission payable on purchases and sales was pay¬ 
able, and paid, to these two private limited com¬ 
panies. What the firm did was merely to supervise 
the work of these limited companies and to attend 
to the business of the company at Madura. It was 
for this work and this work alone that the firm 
was paid a monthly remuneration of Rs. 1,000/- 
and a commission calculated at 5 per cent of the 
entire profits of the company. The managing agency 
agreement was entered into at Madura, the Mana¬ 
ging agency business was carried on at Madura, 
and the profits were earned and payable at Madura. 
The purchases and sales of goods were not effected 
by the firm in the account year 1942-43 but by the 
two limited companies controlled and managed by , 
two of the individual partners of the firm. No part 
of the managing agency commission arose or 
accrued to the firm in any Indian State and there¬ 
fore the exemption from tax granted by Section 14, 
Sub-section (2) Clause (c) of the Act Is not at¬ 
tracted. 

(46) I would answer the questions referred to us 
in Referred Case No. 76 of 1946, Referred Case 
No. 32 of 1947 and Referred Case No. 56 of 1947 in 
the negative and against the assessee. I would 
answer the two questions referred to us in Referred 
Case No. 78 of 1946 in the affirmative and against 
the assessee. Though I differ from my learned 
brother in the answer to the second question re¬ 
ferred to us in Referred Case No. 76 of 1946 ana 
the onlv question referred to us in Referred Case 
No. 32 of 1947, his opinion, which happens to agree 
with that of the Appellate Tribunal, prevails under 
S. 66-A (1) of the Income-tax Act. 

C.R.K./D.H. Answers accordingly. 
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PANCHAPAKESA AYYAR, J. 

In re Vellai Pillal, Petitioner. 

Criminal Revision Case No. 1301 of 1950 ** 
Criminal Revision Petition No. 1229 of 1950, 

l/- 28-3-1951. „ ._ 

(a) Evidence Act (1872), S. 106 - Onus of proof 

- Facts with special knowledge. , __, , 

(Vlicre certain corrugated sheets arc delivered to 
he accused, a carrier, for booking them by signing 
i a requisite form and he fails to book them fl 
fie sheets arc missing, the matter is within na 
pedal knowledge and he is bound to explain inr 
lissing under S. 106; AIR (23) 1936 PCJ‘J 

Anno: Evidence Act, S. 108, N. 2. 
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(6) Penal Code (I860), S. 407 — Sentence — Ac¬ 
cused a carrier entrusted with corrugated sheets ]or 
booking — Sheets not booked and found missing — 
Sentence of imprisonment reduced as accused was 
also civilly liable for goods. (Para 2) 

Anno: Penal Code, s 407, N. 1. 

V. Rajagopalachariar and B. Santhalingam, for 
Petitioner; State Prosecutor, for the State. 

Case referred to: 

C36) 44 Mad LW 86: (AIR (23) 1936 PC 169: 37 
* Cri L J 628) (Pr 1) 

ORDER: I have perused the records and heard 
Mr. V. Rajagopalachariar, for the petitioner and 
the State Prosecutor ‘contra'. Mr. Rajagopalachariar 
urged that the lower Court erred in applying s. 106 
of the Indian Evidence Act to the facts of this case 
and relied on the ruling of the Privy Council in 
•Attyagalle v. The King', 44 Mad L W 86. I have 
looked into that ruling. It relates to an illegal 
operation on a woman for abortion by a doctor 
called Attygalk and says that merely because the 
doctor was alone with the lady in the same room 
where the abortion took place, he cannot be asked 
to prove that he did not perform an illegal opera¬ 
tion for abortion on her. But it is obvious that 
the facts, here, are quite different. A woman usual¬ 
ly delivers her own baby or has her own abortion. 
Any person, even a doctor, present alone with her 
at the time of the abortion, cannot be said to have 
that fact specially within his knowledge, as she is 
the person having the fact especially within her 
knowledge. Here, corrugated sheets are in question, 
[and they cannot disappear by themselves. So the 
petitioner, to whom they had been delivered and 
which he wanted to book by signing in the re¬ 
quisite form and eventually failed to book, was in 
( especial knowledge and was bound to explain their 
missing, under S. 106 of the Indian Evidence Act. 
As he failed to explain, and as he was a ‘carrier’, 
the presumption was rightly applied against him 
and he was convicted properly under S. 407 I.P.C. 

I confirm the conviction. I may add that the Privy 
Council itself did not give leave to appeal in the 
Attygalk case. 

(2) It was urged next that the sentence was too 
severe, under all the circumstances, & that as there 
'is an independent civil liability on the part of the 
petitioner for the goods, I might reduce the sen¬ 
tence. After hearing the learned State Prosecutor 
also on the point, I reduce the sentence to the 
period of rigorous imprisonment already undergone 
and a fine of Rs. five hundred (Rs. 500), or, in de¬ 
fault, further rigorous imprisonment for three 
months. Time is given till 3 p. m. on 20th April 
1951 to pay the fine into the lower Court. 

C.R.K./D.R. Order accordingly. 
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FULL BENCH 
SATYANARAYANA RAO, 
VISWANATHA SASTRI AND 
k RAGHAVA RAO JJ. 

Periannan and others, Appellants v. Aira- 
badeeswarar Soundaranayagi Amman Kovil of 
O’Siruvayal by its trustees M. A. R. Periannan 
Chettiar and others, Respondents. 

Second Appeals Nos. 1735 and 1865 to 1878 
of 1944 and Civil Revn. Petn. Nos. 1518 to 
1546 of 1944, D/- 2-12-1949. 

(a) Madras Estates Land Act (I (I) of 1908 
a* amended in 1936), Ss. 3 12) (d) and (e) - 
Recognised” in S. 3 ( 2 ) (d) — Meaning — 
Village subject-matter of pre-settlement inam 


included later in assets of Zamindari at lime of 
Permanent Settlement — General direction in 
Inam Rules of 1859 not carried out in relation 
to suit village — Collection of road cess by 
Government — Applicability of Ss. 3 (2) (d) 
and (e). 

It is sufficient under S. 3 (2) (e) that the 
grantee holds the village on a permanent under¬ 
tenure even though the grantee at the time of 
the grant might have owned the Kudiwaram 
interest in the lands of the village. (Para 12) 

If the grant consisted of less than a village 
and the grantor remitted a portion of the rent 
payable in respect of the land it may be a case 
which would fall within S. 26 of the Act and the 
successor of the grantor would not be bound by 
the grant at a lower rate of rent except in cases 
falling under S. 26 (1); but if a village is 
granted at a lower rate of rent payable to the 
grantor the case would be governed by S. 3 (2) 
(e) and it tcould be a permanent under-tenure 
within the meaning of that clause. (Para 12) 

The village in question at the time of the 
grant before Settlement was part of the Siva- 
ganga Zamindari, which was permanently set¬ 
tled in 1802. The grantee and his descendants 
were liable to pay to the grantor and his des¬ 
cendants the 'poruppu' of Rs. 299/- and odd 
annually. The village was included in the assets 
at the time of the Permanent Settlement and 
was not excluded. It was not treated as an 
alienated land or , lakhraii’ land within the 

meaning of S. 4 of the Permanent Settlement 
Regulation. 

Held that the grant consisted of a village 
which was now part of the permanently settled 
estate of Sivaganga falling under Clause (a) of 

f *, * °* Ad* It was held on a permanent 

under-tenure. Therefore as the grant was not 
a gram of an inam out the grant of an under- 

Z U n T tl , W0 l lld A f ? U urder S ■ 3 (2) (e) Of the 
, Land# Act and would be an “estate” 
mthm the meaning of that clause. (Paras 12, 54) 

Per Raghava Rao J.: The mere general direc¬ 
tion in the Inam Rules framed in 1859 not 

f“ r ” ed 0l .‘ t °. f „ nn y J nam Settlement in relation 
to the suit village cannot be regarded as a 're¬ 
cognition of the suit village by the Govem- 

««* as *, an . inam f° r thc Purpose of S. 3 (2) (d) 
of the Madras Estates Land Act. Nor can the 
mere collection of road cess by the Government 

'"JnZV ° f ,hC « such a re- 

oZnTc, ,ec ° amtwn 01 Ihe "“M 
Recognition implies something more than ac- 

ws'Yor’instance* hif 1 * 9 d °7 by the Government, 
as for instance by acceptance of service iodi 

&' ,m N ° d ™ «* » & y 

Madras Estate, Land Act - Inter/" mS byHtafc 
Court in second appeal or revicinn 
Estates Land Act (FWo^l 

whe7her S Z a 7JnT7re Te 

Land Act ‘f* e** de /-' B ,? d by the Mad ™s Estates 
Lar?a Act is essentially one of fact to be de 

cided on the evidence in the liohts of the vrin- 

ciples laid down by the Estates 

interpreted by th? v!riou SSJZ* If Z 

lower Courts have applied the cone7t test 

come to the conclusion that on the evidence the 

land is private land, it would not be oven £ 

the High Court either in second appeal or to 
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civil revision petition to interfere with such a 
finding of fact . But if the lower Courts have 
not applied the correct test in determining the 
nature of the land, the finding is vitiated and 
would not be accepted either in second appeal 
or in revisioji. (Para 13) 

Where the jurisdiction of the Court to enter¬ 
tain the suits depends upon the decision of the 
question relating to the character of the land 
and where by an erroneous decision the lower 
Court assumes jurisdiction to decide the dispute, 
it would be a ground for interference under 
S. 115, Civil P. C. The jurisdiction of the 
High Court in a matter of that kind to inter¬ 
fere is not taken away by S. 115 if a proper 
case for interference is made out. AIR (37) 
1950 Mad 158, Approved. (Para 13) 

Anno: C. P. C., S. 115 N. 10. 

t* (c) Madras Estates Land Act (I (1) of 
1908, as amended in 1936), Ss. 3 (10) (a) and 
185 — What is private land — Tests — Direct 
cultivation by land-holder though important 
piece of evidence, is not conclusive test — 
Burden of proof. 

Per Satyanarayana Rao and Viswanatha 
Sastri JJ. (Raghava Rao J. dissenting): Where 
land proved or admitted to be once ryoti land 
is claimed to have been converted into private 
land, the claim is untenable unless the land¬ 
holder proves direct cultivation for A period of 
12 years before 1st July 1908. No other mode 
of conversion is permissible. Where you have 
to find out whether a land is private or ryoti 
its original character not being known, proof of 
direct cultivation of the land by the land-holder 
for 12 years before 1st July 1908 would without 
other evidence, conclusively establish its cha¬ 
racter as private land, but this is not the only 
mode of proof permitted to land-holder. Other 
evidence may be adduced and looked into and 
might consist, among other matters, of direct 
cultivation of the land at some period anterior 
to 12 years preceding 1st July, 1908 but this 
is not indispensable. Direct cultivation may 
be valuable and weighty evidence and may be 
inferred from accounts and other records usual¬ 
ly kept by large land-holders. If, owing to lapse 
of time or other reasons, evidence of direct cul¬ 
tivation is not forthcoming its absence is not 
fatal to the claim that the land is private. 
Section 185 of the Act does not shut out, but 
on the other hand allows all evidence that 
would be relevant and admissible under the 
law of evidence, to prove the fact in issue, 
namely, whether the land is private or ryoti. 
Local usage or custom and the letting of the 
land as private land in leases before 1898 are 
specifically mentioned in Ss. 185 (1) and (2) 
as being relevant evidence but other evidence 
is also expressly made admissible under S. 185 
(3). 

The classification of lands as private lands 
at the time of the permanent settlement or in 
the early records of zamindaries, the terms of 
the grant of an undertenure, the assertion and 
enjoyment by the land-ho J der of the right to 
both the warams, the intention to retain with 
himself the kudiwaram right and the conse¬ 
quent right to resume direct cultivation if he 
chooses, leases of the lands* as private lands 
or with terms and conditions inconsistent with 
any right of occun^ncy in the leases, admis¬ 
sions by tenants that the land-holder is the 
oumer of bofh warams and that they have no 
rights, changes in the personnel of the tenants, 


variations in the rates of rent payable by the 
tenants — these and kindred matters would be 
relevant and admissible in evidence to prove 
that the lands are private lands. The proba¬ 
tive value of such evidence depends on the 
facts and circumstances of each case. 

The burden of proof that a particular land 
in an estate is private land rests on the land¬ 
holder, the statutory presumption being the 
other way . This burden is not discharged 
merely by proving that both the warams were'; 
granted to or enjoyed by the land-holder once 
upon a time. There must be evidence of the 
treatment of the lands as private lands by the 
land-holder, either by direct cultivation or 
otherwise in the manner above stated. AIR 
(37) 1950 Mad 158 and C.M.A. No. 311 of 1943 
(Mad), Approved; AIR (13) 1926 P C 79 and 36 
Mad 168, Rel. on; AIR (2) 1915 Mad 750 (2) 
Explained. Observations in AIR (33) 1946 

Mad 214 and App. Nos. 176 to 178 and 493 
of 1946 (Mad), about private and home farm 
lands, held did not lay down correct test. Case 
law reviewed. (Para 76) 

The payment of swamibhogam by the te¬ 
nants is a clear admission that the landlord 
is the owner of both the melwaram and the 
kudiwaram right in the land. i.e. that he was 
the absolute proprietor of the soil. (Para 77) 
Per Raghava Rao J.: - (1) Domain land 
which is one category of private land is land 
about the dwelling house of the land-holder 
and in his immediate occupancy. (2) There 
must be proof that at some time or other and 
for some time or other there was direct culti¬ 
vation by the land-holder before cultivable 
land in an estate can be claimed to be “home- 
farm" land and hence “private land ” within 
the definition of “private land” in the statute; 
(3) The evidence may be direct and positive 
or indirect and circumstantial. (4) The mere 
existence in the land-holder of both the warams 
in a land in an estate does not per se make of 
it private land. (5) Where there is any letting 
of any private land, as there may well be, the 
letting must be on terms and conditions con¬ 
sistent with an intention on the part of the 
land-holder to resume direct cultivation or 
personal use . (6) Local custom may well define 
and demarcate private land in an estate in ac¬ 
cordance with customary notions of people of 
the locality although in a manner different 
sometimes to what the statutory definition cf 
private land may justify. (7) Otherwise, any 
evidence admissible under S. 185 of the Mad¬ 
ras Act must be such as satisfied the require¬ 
ments of the definition of “private land”. 
(8) Cultivable land in an estate must be pre¬ 
sumed to be ryoti, unless the contrary is 
shown, and the contrary is not shown by the 
circumstance of the existence of both warams 
in the landholder. (Para 124) 

The word “Swami bhogam” in lease em¬ 
phasises nothing more than the existence of 
the kudiwaram as well as the melwaram in 
the land-holder. It is no doubt a payment in 
separate recognition of the landholder's right 
to the kudiwaram, but cannot afford any evi¬ 
dence however indirect, of direct cultivation of 
the lands by the land-holder at sometime or 
other and for sometime or other, proof of which 
by means of some speces of evidence or rnother 
within the intendment of S. 185 of the Madras 
Estates Land Act is a condition prerequisite 
for the recognition of the lands in suit as P& 
vate lands. (Para 128) 
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A. Sundaram Aiyar, for Appellants; V. Rama- 
swami Aiyar, R. M. Ha\asyam and K. Uma- 
maheswaram, for Respondents. 

Cases referred to- 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 
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SATYANARAYANA RAO, J.: These second 
appeals and the civil revision petitions arise out 
of a batch of suits relating to the village of 
Manamelpatti, a Dharmasanam village, in the 
Ramnad District. The suits out of which these 
second appeals arise were instituted by the 
trustees of Airabhadeswarar Soundaranayagi 
Amman Temple for ejectment of the defendants 
from the lands in their respective possession 
and for recovery of rent for faslis 1349 and 
1350 and for future profits. The village 
comprises 80 pangus out of which the plaint 
temple in this batch owns 23£ pangus purchased 
from the original owners and one pangu taken 
on othi from the owner. The plaintiffs in the 
batch of suits out of which the civil revision 
petitions arise are the managers of the Devas- 
thanam of Nagara Vairavanpatti Valaroleeswa- 
raswami Nagara Vairavaswami Devasthanam. 
This temple owns 54 and 5/ 8 th pangus or shares 
in the village and suits were instituted for re¬ 
covery of the balance of amounts due as 'iru 
bogam’ for faslis 1349 and 1350. In both the 
batches of suits the plaintiffs claimed that they 
were the owners of melwaram and kudiwaram 
interest in the lands which were being enjoyed 
as “pannai” lands or “private lands” that they 
were leasing the lands from time to time chang¬ 
ing tenants and were also collecting “swami 
bhogam” in recognition of their full proprietary 
rights in the lands. They claimed that the 
tenants had no occupancy rights in the lands; 
and in the second appeals batch a relief for 
ejectment of the tenants is dlso claimed. The 
defence of the defendants-tenants in both the 
batches i s common. They claimed that the 
temples owned only the melwaram interest and 
that they, the tenants, are the owners of the 
kudiwaram which they have been enjoying 
hereditarily paying half waram in respect of 
the nanjas and a fixed money rent for the pun- 
Ja or .. dr -''. l? n <b according to the “tharam” 
(classification) of the lands. They denied that 
they ever paid “swami bhogam” to th e temple, 
in all the suits there is the common plea that 
the village is an “estate”, under S. 3(2) (d) of 
the Madras Estates Land Act, as amended bv 

t iQ^c M / a A dr * a v,F,T t T ate i Land (Amendment) Act, 
1936 (Act XVIII of 1936), that they had there¬ 
fore acquired occupancy rights under the Act; 
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that the lands were ryoti and that, therefore, 
the civil Court had no jurisdiction to try these 
suits. 

(2) Appropriate issues covering the conten¬ 
tions of tne parties were raised in the 
two sets of suits and they were disposed of 
by the same District Munsif in the 
Court of first instance by similar judg¬ 
ments though not by a common judg¬ 
ment and the same procedure was adopted by 
the learned Subordinate Judge in appeals. The 
plaintiffs raised an alternative contention that 
on the footing that the village is an “estate”, 
the suits lands are private lands or pannai 
lands of the temples and therefore the defen¬ 
dants acquired no occupancy rights in the lands 
under the statute and that the civil Court alone 
had jurisdiction to entertain and try the suits. 

(3) The main questions that had to be consi¬ 
dered by the Courts below were whether the vil¬ 
lage was or was not an estate under the Madras 
Estates Land Act, &, if so, whether the lands 
were private lands as claimed by the plaintiffs or 
ryoti lands as claimed by the tenants. The fur¬ 
ther question that even apart from the Estates 
Land Act whether the defendants had acquired 
occupancy rights by prescription was also rais¬ 
ed and considered. The jurisdiction of the civil 
Court to entertain the suits depended upon the 
decision of the question whether the village was 
or was not an estate. There were also some 
other questions of subordinate importance in 
these suits which were considered and disposed 
of by the trial Court but they are no longer in 
issue in these proceedings now before us. They 
may, therefore, be left out of consideration. 

(4) On the main question the concurrent find¬ 
ings of the Courts below were that the village 
was an “estate” under S. 3(2) (d) of the Mad¬ 
ras Estates Land Act as amended in 1936, that 
the plaint temples owned the melwaram and 
the kudiwaram interests in the lands; that the 
lands were private lands as defined by the 
Madras Estates Land Act, that the defendants 
had acquired no occupancy rights in the lands 
either under the Act or by prescription and that 
the suits were properly laid in the civil Court 
which had undoubted jurisdiction to try the 
suits. In the second appeals batch the trial 
Court granted a decree in ejectment, decreed 
arrears of rent for the two faslis and also de¬ 
creed future mesne profits until delivery of 
possession. In the other batch rent was decreed 
as claimed by the plaintilT. 

(5) There were appeals by the defendants to 
the Subordinate Judge of Sivaganga who agreed 
with the findings of the District Munsif in all 
the suits; but he refused the plaintiff relief for 
ejectment in the second appeals batch on the 
ground that the tenancy which subsisted bet¬ 
ween the plaintiff and the defendants was not 
terminated by a proper notice to quit. He 
therefore modified the decrees in ejectment 
granted by the trial Court by disallowing re¬ 
lief for delivery of possession but confirmed it 
in other respects. 

(6) The learned Subordinate Judge however 
while confirming in other respects the decrees 
of the District Munsif in this batch 
overlooked the fact that in view of his 
refusal to confirm the decree for possession 
he could not confirm the decree for future pro¬ 
fits and this relief should have been deleted 
from the decree. It is now contended on behalf 
of the respondents that this is a mistake and 
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should be rectified. In the rent batch the learn¬ 
ed Subordinate Judge confirmed the decrees of 
the District Munsif *in toto\ These second ap¬ 
peals and the revision petitions were preferred 
by the unsuccessful tenants. 

(7) When these second appeals and the re¬ 
vision petitions came before me and my learned 
brother, Raghava Rao, J., in the first instance 
we directed that these cases should b e heard by 
a Bench of three Judges in view of the conflict 
of judicial opinion on the question of th e test 
to be applied to determine what constitutes 
private lands under S. 3(10) of the Madras 
Estates Land Act. They have accordingly been 
posted for hearing before us. 

(8) The questions raised in both sets of cases 
being common and as the lands in dispute are 
situated in the same village of Manamelpatti 
we have heard the cases together. 

(9) The finding of the Courts below that the 
temples owned the melwaram and kudiwaram 
interest in the lands and that the defendants 
had not acquired permanent rights of occupancy 
in the lands apart from the Act have not b6en 
disputed before us on behalf of the tenants. 
The dispute is confined therefore to two ques¬ 
tions and two questions alone, the first, whether 
the village is an estate under the Madras Es¬ 
tates Land Act and secondly, whether the con¬ 
current finding of the Courts below that the 
lands are private lands of the temple is correct 
or not. 

(10) The first question therefore for consi¬ 
deration is whether the village of Manamelpatti 
is an “estate” or not. Both the learned District 
Munsif and the learned Subordinate Judge were 
of opinion that it was an estate under S. 3(2)(d) 
of the Act, notwithstanding the fact that the 
grant to the village was not confirmed by the 
British Government in the view that the grant 
must he deemed to have been “recognised” by 
the Government as it was entered in the Gov¬ 
ernment register and as Government never 
disputed the title of the temple to the suit lands 
and also collected road cess under the Local 
Boards Act from the plaint temples. 

(11) In dealing with this question reference 
is made in this judgment to the exhibits as they 
are marked in the second appeal batch. The 
same documents have also been filed and exhi¬ 
bited in the rent batch but they were given 
different exhibit marks. 

(12) The grant is not forthcoming though it 
appears from Ex. P. 26 an extract from the 
register of Manibams forwarded by the District 
Collector, Madura, to the Board of Revenue in 
1815 that there was a grant which was register¬ 
ed in the Collector’s office. The earliest docu¬ 
ment on record which throws any light on the 
nature of the grant is this extract from the 
register of manibams. It does not purport 
to be a register of lands held exempt from pay¬ 
ment of revenue as required to be maintained 
in each District by S. 15 of Regulation 31 of 
1802. At the time of the Permanent Settlement 
1802, ‘Lakhraji’ lands were excluded from the 
settlement by S. 4 of Regulation 25 of 1802 
known as the Permanent Settlement Regula¬ 
tion. 

On the same day on which that Regulation 
was passed by the Governor-in-Council, namely, 
the 13th July. 1802 there were other Regula¬ 
tions which were also passed and one of them 
is Regulation 31 of 1802. Under this Regula¬ 
tion power was reserved by Government to 
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deal on a future date with the alienated lands 
or ‘Lakhraji’ lands which have been excluded 
from Permanent Settlement. For that purpose 
the Regulation enacted various provisions, one 
of which, S. 15, required that in each Zilla or 
district a register should be kept of the lands 
held exempt from the payment of the revenue 
and the register, it is directed by that section, 
6hould be denominated “register of lands ex¬ 
empt from payment of revenue under grants 
^not being badshahi or royal." This Ex. P. 26 
is not a register maintained under that section 
as was wrongly assumed by the learned Sub¬ 
ordinate Judge. 

The extract shows that the village Mana- 
melpatti was granted for subsistence to one 
Ramaswami Aiyar and others on 3rd Margali 
of the year Kalayukthi, 1720. The year 1720 
is not tlje A.D. year but the year of Salyava- 
hana Saka which commenced in 78 A.D. The 
learned Subordinate Judge thought that the re¬ 
ference is to the A.D. year 1720 but it does 
not correspond to the year Kalayukthi. The refer¬ 
ence must be to the Kalayukthi of the year 
1798 A. D. There is an earlier Kalayukthi in 
the A. D year 1738. The grant is hereditary. 

Column 4 of the register gives the estimated 
annual value of the village as 85 — 22 — 70. 
It is not known whether the reference is to 
pagodas or some other coin or grain measures. 
Whatever it be, column 10 of the register re¬ 
veals that the annual rent payable for the vil¬ 
lage was 80 — 0 — 43. This means, whatever 
the unit may be, that Ramaswami Aiyar the 
grantee for whose subsistence the grant was 
made was getting only an income of 85 and 
^ odd units and was liable to pay ‘as rent’ and 
not ‘as revenue’ for the village 80 and odd units, 
leaving to him the insignificant balance of 
about 5 units. The present extent of the lands 
in acres as now admitted before us is about 
140 acres wet and 86 acres dry making a total 
of 226 acres. 

From the entries in this register it will be 
a legitimate inference to draw that this Rama¬ 
swami Aiyar and others were holding the lands 
on condition of paying 80 units of rent to the 
grantor. This register was prepared nearly 13 
years after th e date of th e Permanent Settle¬ 
ment. The village was once part of the Ram- 
nad Zamindari but now it is part of the Siva- 
ganga estate. There does not seem to be any 
grant of lnam as is evident from the entries 
in this register except it be that five units over 
and above the rent were treated as inam. 

There are, however, two important documents 
which throw some light as regards the tenure 
on which the village was held by the grantees. 
They are Exs. P. 23 and P. 24 of the year 1882. 
Ex. P.23 is a copy, of the. plaint inO. S. No. 25 of 
1882 on the file of the Sub-Court, Madura East. 
That was a suit by the Zamindar of Sivaganga 
„ Estate and the receiver appointed for the es- 
* tate as plaintiffs against the representative of 
the grantee for recovery of a sum of Rs. 968-7- 
11 representing profits for three faslis. The 
allegation in the plaint was that the village 
was an ‘ayan’ village before the Permanent 
Settlement, that at the time of the faisala in 
F. 1211 (istimirar feisal), it was assigned as 
dharmasanam by his predecessor-in-title over 
which the grantees were paying annually at the 
rate of Rs. 229-2-0 as ‘poruppu’, while the 
Zamindar had to pay to the Government under 
the Permanent Settlement for their 3/5ths 


share a sum of Rs. 559-7-7 per year, that this 
grant by his predecessor at a lower rate which 
is far less than the rate fixed by the fysal ar¬ 
rangement did not bind the plaintiffs and that, 
therefore, they were entitled to recover the 
difference of Rs. 260-5-7 per year for the three 
faslis with interest thereon. 

Ex P. 24 is the judgment in that case which 
shows that the defence of the defendants was 
that the village was a ‘dharmasanam’ from be¬ 
fore the faisal and that the plaintiffs had no 
right to question the act of the 'Isthimirar* 
Zamindar, that is the Zamindar to whom the 
zamin was granted under the Permanent Settle¬ 
ment and that the suit was barred by limita¬ 
tion. The finding of the Court was that the 
grant was not subsequent to the Permanent 
Settlement but was prior to it and that even if 
it was granted subsequent to the Permanent 
Settlement, the grant was binding on the plain¬ 
tiffs as it was the self-acquired property of the 
grantor who could make a grant at a low fixed 
rent. 

From this it is clear that the grant was a pre¬ 
settlement grant but the income was taken into 
consideration and was included in the assests 
of the Zamindari at the time of the Permanent 
Settlement and the peishcush was assessed on 
that basis. By converting it into dharmasanam 
village the rent was reduced to Rs. 299 and odd 
which is payable to the zamindar, the grantor. 

It is fairly clear from the evidence now ad¬ 
duced in the case that this ‘poruppu’ is being 
paid by the two temples in some proportion. 
The village therefore was not a ‘Lakhraji* vil¬ 
lage at the time of the Permanent Settlement 
and was not treated as inam grant which was 
excluded from th e assets of the zamindari in 
1302. It was treated as an undertenure held by 
the grantee and his descendants under the za¬ 
mindar on payment of the ‘poruppu* of Rs. 299 
and odd every year. It is for this reason I think 
that the Government abstained from dealing 
with this village at the time of the inam en¬ 
quiry of 18G0. 

The grant was not the subject-matter of in¬ 
vestigation at the time of those proceedings and 
the grant was not confirmed or recognised and 
no title deed was granted to the then holders of 
the village. The Government must be deemed to 
have recognised that the reversion had vested 
in the Zamindari. 

The learned Subordinate Judge adverted to the 
question whether the village is held as perma¬ 
nent undertenure within the meaning of S. 3 
(2) (e) of the Madras Estates Land Act; but in 
his opinion there was no evidence to establish 
that the income of the village was included in 
the assets of the Sivaganga zamindari at the 
time of the permanent settlement and he also 
opined that it was ‘lakhraji* land which must 
have been therefore excluded at the time of 
the Permanent Settlement from the computa¬ 
tion of the assets. 

The village, at the time of the grant was part 
of the Sivaganga Zamindari which was per¬ 
manently settled in 1802. The grantee and his 
descendants are liable to pay to the grantor and 
his descendants the ‘poruppu* of Rs. 299 and 
odd annually. The village was included in the 
assets at the time of the Permanent Settlement 
and was not excluded. It was not treated as an 
alienated land or ‘lakhraji’ land within the 
meaning of S. 4 of the Permanent Settlement 
Regulation. The grant therefore consists of a 
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village which is now part of the permanently 
settled estate of Sivaganga falling under Cl. (a) 
of S. 3(2) of the Act. It is held on a permanent 
undertenure. .Therefore as the grant was not 
a grant of an inam but the grant of an under¬ 
tenure it would certainly fall under S. 3(2) (e) 
of the Estates Land Act and will be an “estate” 
within the meaning of that clause. 

It is sufficient under this clause that the 
grantee holds the village on a permanent un¬ 
dertenure even though the grantee at the time 
of the grant might have owned the Kudiwa- 
ram interest in the lands of the village. Ex. 
P. 26 shows that what was payable to the 
zamindar in respect of the village was treated 
as rent. If the grant consisted of less than a 
village and the grantor remitted a portion of 
the rent payable in respect of the land it may 
be a case which would fall within S. 26 of the 
Act and the successor of the grantor would not 
be bound by the grant at a lower rate of rent 
except in cases falling under S. 26(1); but if 
a village is granted at a lower rate of rent 
payable to the grantor the case would be 
governed by S. 3(2)(e) and it would be a per¬ 
manent undertenure within the meaning of 
that clause. I am therefore, clearly of the opi¬ 
nion that the village is an estate, not falling 
under S. 3(2) (d) but under S. 3(2) (e). In 
this view it is unnecessary to consider the ques¬ 
tion whether there is and if so what constitutes 
“recognition” of a grant under S. 3(2) (d) of 
the Act. 

(13) The next question is whether the lands 
involved in the suits are the “private” lands of 
the plaintiffs (temples) or “ryoti” lands as de¬ 
fined by the Estates Land Act. The question 
essentially is on e of fact to be decided on the 
evidence in the light of the principles laid 
down by the Estates Land Act as interpreted 
by the various decisions. If the lower Courts 
had applied the correct test and come to the 
conclusion that on the evidence the land is pri¬ 
vate land, it would not be open to us either in 
second appeal or in civil revision petition to 
interfere with such a finding of fact. 

It is however contended on behalf of the ap¬ 
pellants that the Courts below did not apply 
the correct test to determine the nature of the 
land and that, therefore, the finding is vitiat¬ 
ed and should not be accepted either in second 
appeals or in the civil revision petitions. As the 
jurisdiction of the Court to entertain the suits 
depends upon the decision of this question and 
if by an erroneous decision th e Court assumed 
jurisdiction to decide the disputes it would be 
a ground for interference even under S. 115 f 
C. P. C. No objection was therefore taken on 
behalf of the respondents that in the civil re¬ 
vision petitions it j s not competent for us to 
go into the correctness of the findings of the 
Courts below. 

Indeed in the light of the decisions in ‘AT- 
CHAYYA v. SEETHARAMACHANDRA RAO’, 

39 Mad 195; ‘BALAKRISHNA v. VASUDEVA’, 

40 Mad 793; ‘JOYCHAND LAL v. KAMAL- 
AKSHA’, 1949-2 Mad LJC (PC), such a con¬ 
tention would be untenable. This aspect of the 
matter was considered by Viswanatha Sastri J. 
in NARAYUDU v. VENKATARAMANAMUR- 
THF, 1949-2 Mad L J 623, and if I may say so 
v/ith respect he held correctly that the jurisdic¬ 
tion of this Court in a matter of that kind to 
interfere is not taken away by S. 115, C. P. C., 
if a proper case for interference is made out. 
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(14) It has now been found by the Courts 
concurrently that the temples owned both the 
warams and this finding has not been challeng¬ 
ed before us. The learned Subordinate Judge 
agreeing with the learned District Munsif has 
found that in the present case the temples pur¬ 
chased the entire ownership in the lands, that 
the tenants had executed leases dating from 
1886 for short periods admitting the right of 
the temple to both the warams and also con¬ 
taining surrender clauses agreeing to surrender 
the land on the expiration of the period of the 
tenancy. They also paid what is called “Swami 
bhogam” in recognition of the absolute owner¬ 
ship of the temple to the lands. Sometimes 
there was also change of tenancy though the 
tenants have also continued in some cases for 
a longer period in possession of the lands and 
the tenants had never asserted the kudiwaram 
interest in the lands till very recently, that is, 
some time from or after 1930. There is how¬ 
ever, no evidence that the plaintiffs ever cul¬ 
tivated the lands. The leases did not contain 
the expression “pannai” or any similar terms 
indicating that the lands are the private lands. 
On these facts and in view of the opinion of 
the author of the Ramnad Manual of the year 
1890 that in that part of the country the loose 
expression “iru bogam” or both the warams 
indicated that the land was owned as pannai 
or private land, particularly in the case of dhar- 
masanams, the learned Subordinate Judge held 
that the lands were proved to be private lands. 

(15) I shall deal with the evidence in detail 
later but on behalf of the appellants it was urg¬ 
ed that even if the facts as found by the learn¬ 
ed Judge were correct the inference that they 
are private lands is not warranted as accord¬ 
ing to the learned advocate for the appellants 
the test to determine whether the land is pri¬ 
vate land or not is to see whether the Zamin¬ 
dar had cultivated the lands himself or by hir¬ 
ed labour at some time or other and whether 
there was indication that the landlord intend¬ 
ed to retain the lands as resumable for culti¬ 
vation for himself even though he might have 
leased them from time to time for a season. 
As this test is absent in this case, it is contend¬ 
ed, that we should not accept the finding of the 
Courts below that the lands are private lands. 
The point therefore for consideration is whether 
this view is correct. 

(16) Before referring to the sections of the 
Act and the decisions bearing upon the ques¬ 
tion, it will be useful to have a correct picture 
of what was considered to be private land be¬ 
fore the Estates Land Act of 1908 was passed 
and what the origin and the incidents of the 
private land were before 1908. 

(17) Both under the Hindu Kings and later 
during the time of the Moghul administration 
the status of a cultivating tenant in a village 
was defined by usage. The cultivating tenant 
always rendered to the Stale a portion of the 
produce of the land varying with the nature of 
the crop which is called “melwaram” while 
the share left to the cultivator was known as 
“kudiwaram.” The words “melwaram” and 
“kudiwaram” were in vogue in the Tamil coun¬ 
try. 

In the Sircars the shar e payable to the Gov¬ 
ernment was known as “Ambaram” or ‘Raja 
bhagam” and what was left to the cultivator 
as palu. In some of the dowls or annual ac¬ 
counts by which settlement was made, refer¬ 
ence was made in the documents to ‘Sirkar 
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hissab’ or the share of the Government (some¬ 
times the Zamindar also was referred to as Sir- 
kar) and the ryot’s ‘hissab’ <jr the share of the 
ryot. Sometimes the share of the ryot is J or 
0/20 varying according to the nature of the 
crops raised on the lands. 

By common understanding and usage the cul¬ 
tivator was allowed to remain in the land with¬ 
out disturbance so long as he continued to pay 
the share due to the State. The cultivating 
V tenant was treated as a co-owner with the mel- 
waramdars, whoever he may be. and not as a 
mere lessee. The Board of Revenue was charg¬ 
ed with the duty of investigating and report¬ 
ing upon the nature of the rights of ryots in this 
presidency about the year 1817 or 1818 and the 
proceedings of the Board of Revenue dated 5th 
January 1818. quoted in extenso in Diwan Baha¬ 
dur Srinivasa Raghava Aiyangar’s Fifty Years 
Progress in Madras Presidency contains an ex¬ 
haustive survey of the relations between the 
land-holders and the ryots under the custom¬ 
ary law of this country. Those proceedings 
were referred to by Subramania Aiyar J. in 
VENKATANARAS1MHA NAIDU v. D. KOT- 
AYYA’, 20 Mad 299 and ‘CHIDAMBARA SIVA- 
PRAKASA v. VEERAMA REDD 1 ’, 45 Mad 586. 

The collection from the ryots of the share of 
the revenue was entrusted both by the Hindu 
Kings and later by the Muhammadan rujers to 
officers variously described as Chowdrie. crorie, 
zamindars. This procedure was not peculiar 
to this presidency but it was also common in 
Bengal. These officers were appointed very 
often by sanads which defined their duties. 
They had also other functions to discharge and 
very often were entrusted with the duty of 
looking after the peace of the country. These 
officers by whatever description known were 
remunerated by various methods. They were 
paid a portion of the melwaram, very often 
about 1 / 10 th and were also allowed to collect 
“ s or fees. To make up th e deficiency 
special grants of lands were very often made 
to them which were denominated in Bengal 
Naunkar (subsistence) and Soverum in the 
pircars. 

With a view to make their presence 
Ph^l ar ^ eVer r vt i ere in the district in their 

charge these lands were not granted at one 
place but were distributed very often to each 
Jjf 6 .* 0 make ‘ he supervision effective. These 
. ed .u th e property and the absolute 
E?°?S£| of ,u tho J e P. er j ons who later cam e to 
{SLff lUed f toe Zamindars and they could let 
them out to tenants or cultivate them per¬ 
sonally by themselves or through their ser- 

^f Ut i et t0 l ? nants * the tenants had 
no security of tenure m the sense in which it 
was understood under the customary law re¬ 
garding other lands, that is to say. the tenant 

™ U lnn£ 0t S h y 3S V? H? 6 C3Se ° f ° ther landS that 
. 5° 1( ? ng as he Paid the rent due to the Zamin- 

* 2 ? J? e should . not be disturbed from possession 

» Thls , usage which a PPlied to 
• J* her lands dld not apply to the lands so grant- 

may be , m ? de in this connection 
[? th ® dfth r ®Port of the Select Committee on 
the affairs of the East India Company 1812 

; Vol. 1 pages 25. 149 aid 151 
Md aiso to Mr. Grant’s Political Survey of 

wBtata 1786, whi S h * printed as Api 

tho* Vo l F at pag e 22. Mr. Grant says 
that Nancar is a Persian term. The Deccan 


Soverum was derived from a Turkish word 
with the common Telinga termination “um" 
signifying in both cases subsistence in bread 
or livelihood being to arise from small allot¬ 
ments of land freed from any public encumbran¬ 
ces & conveniently dispersed throughout the dis¬ 
trict so as to make his presence necessary 
everywhere, give him local attachment and 
greater effect to general superintendence in at¬ 
tending/to his own private interest. 

Baden Powell on Land Systems in British 
India Vol 1, pages 514 and 515 refers to the 
emoluments received by the Zamindar and 
points out three sources from which the Zamin¬ 
dar derived his private lands. First. NIJJOT, 
the Hindu equivalent of th e Persian term 
“Khudkast” the same as “Sir” of other parts, 
that is, the lands of his family which he culti¬ 
vates with his own labour and personal supe¬ 
rintendence from which the State might 
or might not take revenue; secondly, lands which 
the Zamindar reclaimed from waste for his 
own benefit in which there were no pre-exist¬ 
ing ryots and which were cultivated by con¬ 
tract with tenants. Such kind of land was 
known under the name of Khamar, the Oriya 
or Bengali word, used for thrashing floor, and 
indicating lands the produce of which is divid¬ 
ed on the thrashing floor between th© cultiva¬ 
tor or the soil owner. These lands as pointed 
out by the learned author bad necessarily to 
be subject to the sharing system as they were 
waste lands newly brought into cultivation and 
are subject to depreciations by deer, pigs and 
wild beasts, from the neighbouring jungles. 
The loss, if any, would be borne, equally under 
this system of sharing the produce by both the 
Zamindar and the tenant. Yet a third cate¬ 
gory of land is included in it which is ‘Nankari 
which I have attempted to explain already. If 
these lands are granted free of revenue the 
Zamindar absorbs them into his own property. 
At page 515 the learned author states. "This 
custom of ‘nankar’ spread wide, and in the 
Northern Sirkars of Madras was found enjoy¬ 
ed under the local name of “Savarum". 

From this short summary it would be evi¬ 
dent that private lands were not ahvavs culti¬ 
vated by the Zamindar himself. He let them 
out on contract of tenancy under the sharing 
system to persons who had no security of te¬ 
nure and the lands were not around his house 

L r ,?2T.u . w - ere Purposely distributed 
throughout the district so as to secure effective 
supervision by him of the entire district. These 
lands were not subject to the usage of the te- 

hfLOT nng ? I ight . tp occupy it so long as 
$*£5? th ® rent dpe to the land-holder as per 
custom. Various descriptions of these lands 

d V en r pv a S? , * d b ,°. th in Bengal and in this presi- 
dency and in other provinces having regard to 

the purposes for which the lands were granted. 

J b 5- V .r eally constituted emoluments or com- 

pensatmn to the Zamindar for the discharge 

“J” 8 . duties which were defined and enume- 

rated in the Sanad appointing him as Zamin- 

Dracticnllv 6 , Set tlement of Madras 

practi^lly followed and applied the principles 

?n ? ern L anent .Settlement in Bengal contained 
Vo tbe i P ecenma l Settlement Regulations 179T 
(RegiRation 8 of 1793) a s appears from the fiith 

Stinn S y of lhls regula tion and the other 
regulations bearing upon the question were sent 

to Madras to enable the Madras Government 
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to formulate the principles upon which the Per¬ 
manent Settlement in Madras should be effected. 

These principles were embodied in the instruc¬ 
tions issued to the Collectors on the 15th of 
October 1799 by the Special Commission em¬ 
bodying the principles on which the income for 
purposes of settlement of the Zamindari should 
be ascertained and the addition and subtractions 
to be made from that income to arrive at the 
hnal figures. 

(19) Paragraph 25 of the instructions relates 
to private lands and is modelled on S. 37 of 
the Bengal Decennial Settlement Regulations 
1793. It states: 

“all private lands at present appropriated by 
the Zamindars and other landholders to the 
subsistence of themselves and families as 
well as all lands held by private servants and 
dependents will be considered as forming 
part of the Sirkar land, they are responsible 
for the public ‘Zama* ’* 

meaning thereby that the private lands along 
with other lands in the estate should be liable 
for payment of the public ‘Zama’ or peishcush 
fixed upon the estate. But these lands it will 
be noted were sirkar lands appropriated by the 
Zamindar for their subsistence. It is not clear 
from the instructions whether in the collections 
made by the Zamindar which formed the basis 
of the settlement the income received by the 
Zamindar from private lands was or was not 
included. Whatever that may be, private lands 
were treated as part of permanent settlement 
as is clear from instruction No. 25 (vide also 
S. 2 of Regulation 25 of 1802). 

(20) The earliest of the decisions before the 
Estates Land Act which throws some light as 
to what constituted private lands or ‘pannai* 
land is the decision in ‘NAGAYASAMI KAMAY- 
YA v. YIRAMASAMI KONE\ 7 MHCR 53. That 
case arose under S. 12 of the Rent Recovery 
Act, VIII of 1865, which enabled a tenant eject¬ 
ed by a land-holder without due authority to in¬ 
stitute a suit before the collector to obtain rein¬ 
statement with damages. The defendant in that 
suit was the Zamindar of Saptur, in the Ram- 
nad District, who ejected the tenant who was 
the plaintiff in th e action from lands which the 
defendant claimed to be his ’pannai* or private 
lands. The defendant contended that the tenant 
voluntarily relinquished the lands and that in any 
event the Collector had no power of interference 
under S. 12 of the Act in respect of the ‘pannai* 
lands, as in such a case the Zamindar would 
be the tenant of the lands and the plaintiff 
would be his undertenant. The Zamindar also 
raised an alternative contention that 'pannai* 
lands were not part of the Zamindari and there¬ 
fore S. 12 had no application. The suit was 
dismissed by the Deputy Collector as he was 
of the opinion that the relationship between the 
plaintiff and the defendant was that of a sub¬ 
tenant. 

This decision was reversed by the Civil Judge 
on appeal. The Civil Judge in his judgment 
considered the nature of the ‘pannai* land. Ac¬ 
cording to him 

“they are lands to which the proprietor had 
an exclusive right, that is to say, a right to 
receive the kudiwaram produce, and the 
right to receive th e melwaram; lands regard¬ 
ing which landholders can arrange their own 
terms of rent as thev can with respect to the 
waste or unoccupied lands alluded to In para 4 
of the preceding section. Sometimes these lands 


are cultivated under the Zamindar’s own 
ploughs, and sometimes they are let out for 
cultivation by others.** 

He found that the lands formed part of the 
Estate and that under S. 12 of the Act the 
tenant was entitled to relief as claimed by him. 
This decision was affirmed by th e High Court. 
Kindersley J. observed in the course of the 
judgment that the tenure of the tenant was 
something more than the tenure of an ordinary 
ryot; and the Zamindar cannot be said to be a 
tenant of his own lands. Even if the lands had 
not tire incidents of being originally in the 
hands of the tenant it would not prevent the 
lessee when such a land was let from being 
a tenant of the Zamindar. The contrast, there¬ 
fore. is between the lands which were originally 
in the hands of the tenants and lands to which 
the proprietor had an exclusive right, a right to 
receive th e kudiwaram produce and the right 
to receive the melwaram. This is the distinc¬ 
tion recognised as early as 1872 between the 
two categories of lands in Zamindari. As 
pointed out by the Civil Judge, it may be that 
sometimes the ‘pannai’ lands were cultivated 
under the zamindar’s own ploughs or sometimes 
they may be let out for cultivation by 
others. But the essence of the matter seems to 
be the distinction between the absolute property 
of the proprietor and lands in which the pro¬ 
prietor has got only the right to receive the 
melwaram. 

(21) Besides waste lands, porombokes, ‘gra¬ 
ma nathams*, that there are two broad cate¬ 
gories of lands in a village is also made clear 
by the very illuminating and exhaustive judg¬ 
ment of Subramania Aiyar J. in the well-known 
‘Cheekati* Case ‘CHEEKATI ZAMINDAR v. 
RAMASOORU DHORA’, 23 Mad 318. He there 
pointed out that the presumption of tenancies 
from year to year obtaining under the English 
Law has no application to conditions in this 
presidency where the ryots hold the land un¬ 
der no derivative title but hold them as co¬ 
owners with the landholders. The payment 
made by the ryots to the Zamindar, in the ab¬ 
sence of a contract, is regulated by custom in 
the last resort, as laid down by S. 11 of the 
Rent Recovery Act. The rvots are entitled to 
hold the land for an unlimited time so long as 
they wished to retain it, but. of course, subject 
to the discharge of the obligations by them in¬ 
cident to the tenure. This applied according to 
the learned Judge not only to lands in the hands 
of the ryots but even to lands relinquished by 
former occupants or which were lying waste 
from time immemorial. If a ryot takes up the 
land again his tenure is treated exactly on the 
same footing as land into the possession of 
which it was not shown that he was inducted 
bv the Zamindar. He pointed out the distinc¬ 
tion between home-farm lands and the ryoti 
lands. The treatment accorded by the Zamin¬ 
dar to the two categories of lands is entirely 
different. ^ rTTryT ._ 

The learned Judge cited from a NUZVID 
CASE*, AIR 1922 Mad 281 the evidence of the 
‘kurnam* who deposed to the distinction observ¬ 
ed in the treatment accorded to the two cate¬ 
gories of lands. The ryoti land in the Kistna 
District is known as ‘seri* which in some other 
Districts is used in an opposite sense meaning 
private land. For ryoti lands ‘seri* pattas are 
granted for long periods. If a tenant dies the 
names of his heirs are substituted. If the landB 
are transferred pattas are granted to the trans- 
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ferees. The lands are alienable by sale and 
mortgage but in respect of home-farm lands 
the pattas are different. They are usually for 
one year with “quit” clauses to vacate the land 
at the end of the year. Usually ‘khats 1 are 
taken in respect of the private lands and the 
home-farm lands are leased out to the highest 
bidder. The rent in the case of ‘seri’ land will 
never vary except when there is conversion 
from dry into wet and even that with the con- 
sent of the tenant. In the case of home-farm 
lands the transfer of the holding or succession 
is not recognised. 

The description given by the karnam of the 
Nuzvid estate in the earlier case is as stated 
by the learned Judge whose knowledge of the 
land tenures in this presidency was intimate 
and unique is a fair description of what goes 
on in most zamindaris in this presidency and 
shows very clearly that 
“the prevalent permanent form of agricultural 
holding in Zamindari tracts extends not only 
to lands held by ryots immemorially but 
also to what they take up under Zamindars, 
provided the lands so taken up do not form 
part of the home-farm lands of the Zamin¬ 
dars.” 

According to the learned Judge, lands which 
are home-farm lands of the Zamindar may be 
under his direct cultivation or they may be let 
to tenants but the treatment accorded as evi¬ 
denced by the entries in the accounts and in 
the engagements entered into with th e tenants 
as well as in the incidents is entirely different 
from that accorded to a ryoti land. 

(22) The position in Bengal regarding the na- 
■# ture of the private lands seems to be also simi¬ 
lar. The expressions there in vogue to describe 
private lands are usually, ‘Khamar, Nij, Nijjote’. 
‘Nijjote’ is from ‘Neech’ (under) and ‘jote* (to 
plough) that is land reserved by the zamindar 
and set apart for his own cultivation. Accord¬ 
ing to the other authorities the expression is 
derived from ‘nij’ — own, and means the lands 
in the zamindar’s own cultivation. The terms 
denote the ownership of the land as private 
land, as distinguished from those let out to the 
tenants. ‘Khamar* lands have always been re¬ 
cognised as being in a special and exclusive 
sense the private property of the zamindar as 
distinguished from all the rest of the cultivated 
or cultivable area which mav be called ‘ryoti’ 
land and in respect of which the zamindar’s 
rights were merely to receive a share of the 
produce or an equivalent in money. Under the 
rules of the Decennial Settlement, ‘khamar* was 
understood to signify lands appropriated to the 
subsistence of the zamindar and their families. 
Under the Permanent Settlement regulation no 
land was recognised as “khamar” which was 
not such on the 12th of August 1765, the date 
o: the grant of the ‘Dewani’ and there is no law 
recognising the creation as ‘khamar* subsequent 

m to that date (vide Guha’s land Systems in Bengal 
and Bihar, 1915, at page 432). 

(23) Before the introduction of the Estates 
Land Act, 1908 under th e common law of the 
country, therefore, private land was the ab¬ 
solute property of the zamindar he being the 
owner of the melwaram and kudiwaram which 
he could cultivate directly or let out to tenants 
on his own terms and the rights of th e zamin- 
~, a F hls tenant ^ Private lands were re¬ 
gulated by contract and by contract alon e and 
not by custom. In ryoti lands the zamindar 


had only the right to receive the melwaram 
which is governed either by the contract or by 
custom as recognised under S. 11 of the Rent 
Recovery Act. He could not ordinarily en¬ 
hance the rent and the rent had to be determin¬ 
ed when there is a dispute in accordance with 
the principles laid down by S. 11 of the Rent 
Recovery Act. H e had no right to eject the 
tenant though the tenant was at liberty to re¬ 
linquish the land. But notwithstanding the 
relinquishment the character or nature of the 
land remained unaltered. There was the duty 
to exchange the pattas and muchilikas and the 
mode of enforcement of pattas and mulchil&as 
was also prescribed by the Statute. Cultiva¬ 
tion therefore by the zamindar of private lands 
was not treated and recognised as the sole or 
exclusive test by which the character of pri¬ 
vate land could be determined. 

(24) In order to see whether any change was 
introduced in this behalf by the Estates Land 
Act of 1908, it is necessary to examine the pro¬ 
visions relating to the private land. S. 3(10) 
of the Act contains the definition of private 
land. “Private land” means “the domain or 
home-farm land of the landholder by whatever 
designation known, such as ‘khambattam’, ‘khas\ 
‘sir*, or ‘pannai*. “Khas” and “sir” are not so 
far as I am aware in vogue in this presidency 
to denote private land. 

The Act was somewhat modelled on the Ben¬ 
gal Tenancy Act and some of the expressions 
were borrowed from the corresponding section 
of the Bengal Tenancy Act. Even there the word 
“khas” does not occur in the section. S. 3(16) 
contains the definition of “ryoti land” which ex¬ 
cludes private lands and also tank-beds thrash¬ 
ing floors and other communal lands and lands 
granted on service tenure. Section 8(3) pro¬ 
vides that the merger of the occupancy rights 
under sub-secs. (1) and (2) of that section shall 
not have the effect of converting ryoti land into 
private land. Section 19 excludes from the 
purview of the Act the relations between a 
land-holder and his tenants of private land 
which implies that private land could be let 
to tenants. 

Section 134 extends the provisions of the Act 
relating to the recovery of rent by distraint and 
sale of movable property, to the recovery of 
rent by the land holder from a tenant 
of his private land in the estate pro¬ 
vided pattas and muchilikas have been ex¬ 
changed between them, which is also a clear 
indication that not only the landlord is entitled 
to let the private land to tenants and need not 
necessarily keep it always under his cultivation 
but that even pattas and muchilikas as defined 
by the Act could b e exchanged in respect of 
such lands to enable the landholder to enforce 
payment of rent by distraint and sale of mov¬ 
able property. Of course, the sal e of the hold¬ 
ing is not possible in such a case a s the tenant 
had no interest at all in the lands as in the 
case of a ryoti land. 

Lastly, there is chapter XII relating to pri¬ 
vate lands of the landholder. S. 181 (before 
amendment in 1934) excluded the operation of 
Ss. 6, 8, 10, 11, 12 and 46 of the Act to Drivate 
lands and stated that: “Nothing contained in 
these sections would confer a right of occupancy 
on the tenants of private lands." The land¬ 
holders right to convert private land into ryoti 
is recognised by the proviso to the section. 
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Provision is made in Ss. 132, 183 and 134 for 
recording private lands & S. 135 provides rules 
for the determination of the landholder’s pri¬ 
vate land. This section was subsequently al¬ 
tered in 1934 and 1936 but the unamended 
section was as follows: 

“When in any suit or proceeding it becomes 
necessary to determine whether any land is 
the landholder’s private land, regard shall be 
had to local custom and to the question whe¬ 
ther the land was before the first day of July 
1898, specifically let as private land and to 
any other evidence that may be produced, but 
the land shall be presumed not to be private 
land until the contrary is shown: Provided 
that all land which is proved to have been 
cultivated as private land by the landholder 
himself, by his own servants or by hired 
labour with his own or hired stock for twelve 
years immediately before the commencement 
of this Act shall be deemed to be the land¬ 
holder’s private land.” 

The Act, therefore, recognises two categories 
of lands in the estate. Ryoti land in which the 
tenant who was then in possession or was let 
into possession subsequently automatically ac¬ 
quired a right of occupancy in the land. Under 
S. 8 acquisition of occupancy right by the land¬ 
holder by the modes indicated in that section has 
not the effect of converting what was once ryoti 
into private land. The tenant of a private land 
has no heritable or transferable right as in the 
case of ryoti land under S. 10' and he has also 
no right to use the land in his lease 
in any manner he pleased. Nor has he any right 
to the trees in the holding. This is the effect 
of excluding the applicability of Ss. 6, 
8, 10, 11 and 12 by Section 181 to private 
land. S. 46 which is also excluded provided 
for the acquisition of occupancy right by non¬ 
occupancy ryot as defined under the 
Act but this distinction between occu¬ 
pancy and non-occupancy ryot in ryoti 
land which was old waste and ryoti land which 
was not old waste has been abolished by the 
Amending Act, 1934. There is no mode recog¬ 
nised by the Act by which a tenant of a private 
land could acquire occupancy right except un¬ 
der a grant by the landholder. Their relations 
are entirely governed by the contract between 
them. 

(25) After the Act the question of determin¬ 
ing whether the land in suit is private land or 
ryoti land came up for consideration in several 
decisions before the Act was amended in 1934 
and 1936. The definition of “private land” did 
not give any clear indication of the essence of 
private land. It merely stated that private 
land means the domain or home-farm land of 
the landholder — whatever be the description 
by which the land was known, whether it was 
styled “khambattam, khas, sir, or pannai. The 
Act did not define anywhere the words “do¬ 
main” or “home-farm” land. 

When we turn to S. 185 which contains rules 
for determination of the land-holder’s private 
land some light is thrown on the question. 
Under the proviso to that section there is one 
definite and conclusive test to determine the 
land-holder’s private land; and that test is the 
proof that the land was cultivated as private 
land by the land-holder himself by his own ser¬ 
vants or by hired labour with his own or hir¬ 
ed stock for a period of twelve years imme¬ 
diately before the commencement of the Act. 


It requires therefore proof of cultivation of the 
land. If that is proved then the land is deem¬ 
ed to be private land whether in fact it was 
private or not. Even if it was once known to 
be ryoti according to this test of continuous 
cultivation for twelv e years it is open to the 
land-holder to convert what was once ryoti in¬ 
to private land. Even if it was ryoti land at 
sometime, if he proved continuous cultivation 
within the meaning of the proviso, that is also 
a mode by which the land could be established 
to be private land. The proviso applied to cases 
where the origin of the land or the nature of 
the land was known to be ryoti and to cases 
where the origin was not known. 

(26) But what if the land-holder is unable 
to prove continuous cultivation and the nature 
of the land that it was ryoti or private is not 
known? In such an event resort must be had 
to the body of the Sec. 185. Three tests are 
provided under this part of the section. One 
is local custom, the second is whether the land 
was before 1st July 1398, specifically let as 
private land and the third is any other evi¬ 
dence that may be produced. Here again the 
three rules are not definite in themselves and 
create difficulty in gathering th e intention of 
the legislature. By local custom, as I understand 
it — and the legislature must have had in mind 
— is meant the usage in the village of the es¬ 
tate whereunder the lands which were dealt 
with in a particular manner were recognised 
by the community or by the tenants as lands in 
which they could acquire no occupancy rights 
by usage or custom and which are in the ab¬ 
solute disposal of the land-holder. The treat¬ 
ment by the zamindar in his estate accounts 
giving separate patta numbers, exchanging 
pattas and muchilikas or obtaining ‘khats’ for 
short periods with surrender clauses and leas¬ 
ing it to tenants at varying rents and changing 
tenants from time to time may be a usage which 
distinguishes ryoti land from private land as 
pointed out by Subramania Aiyar J. in the 
‘CHEEKATI CASE’, 23 Mad 318. In some cases 
it may be that in respect of private lands the 
zamindar always leased out the land on shar¬ 
ing system while all the other ryoti lands were 
let out for definite money rents. All this applies 
of course when we start with no knowledge 
that the land was once ryoti. 

The section next refers to specifically letting 
of private land before the first day of July, 1898, 
that is, the date on which the first Estates land 
Bill was introduced. What is meant by speci¬ 
fically letting as private land is by no means 
clear. Is it meant that in the leases the land¬ 
holder should describe the land as private land 
and let it as such? Or placing the emphasis 
on the word “let” that the letting must be on 
terms which differed entirely from the terms 
of letting of ryoti land? 'Perhaps it is meant 
to include both. Thirdly, it refers to any other 
evidence that may be produced. What exactly 
is the nature of the other evidence that is con¬ 
templated by the section is also difficult to un¬ 
derstand. It may be proved that the land 
holder was cultivating the lands himself or was 
leasing it to tenants according to his convenience; 
or it may be proved that the tenants them¬ 
selves had made admissions in the leases ana 
‘khats’ that the zamindar. the land-holder is 
the absolute proprietor of the land in question. 
It may be that in recognition of his ownership 
of the kudiwaram interest he was levying from 
the tenants more rent which is described by 
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various terms such as ‘swami bhogam’, etc., 
over and above the melwaram that is payable 
to him. It is significant that while under the 
proviso direct cultivation by the land-holder is 
insisted upon as the sole and exclusive test to 
determine that the land is private land in none 
of the three categories of evidence contem¬ 
plated by the body of the section this test was 
specifically adopted. 

(27) There was some conflict of opinion both 
under the corresponding provision of the Bengal 
Tenancy Act and in Madras as to whether leases 
subsequent to 1st July 1898 could at all be con¬ 
sidered to determine the question whether the 
land is private land or not. Sadasiva Aiyar J. 
in ‘LAKSHMAYYA v. VARADARAJA APPA- 
RAO BAHADUR’, 36 Mad 168, at p. 185 was of 
the opinion that under S. 185 of the Act leases 
granted on the 1st July 1898 are wholly shutout 
as evidence either for the purpose of proving 
the character of the tenure of the land or even 
to show that the land was treated in the same 
manner after July 189,8. (Sundara Aiyar J. 
was of a different view). This was also the 
view of Wallis and Ayling JJ. in ‘CHINTAM 
REDDI v. APPALANARASIMHA’, 1914 MWN 
766, and of Venkatasubba Rao J. in ‘VEERA- 
BADRAYYA v. ZAM1NDARS OF NORTH VAL- 
LUR’, 50 Mad 201, at p. 214. 

But this view was not shared in by Abdur 
Rahim and Oldfield JJ. in ‘APPUROW v. 
KAVERI’, 7 Mad L W 271. who ruled that an 
admission of the land-holder’s title contained 
in a document executed by a tenant after 1st 
July 1898 is admissible to prove the character 
of the land and it was not excluded by the pro- 
* visions of S. 185. They followed the view of 
Sundara Aiyar J. in ’LAKSHMAYYA v. VARA¬ 
DARAJA APPARAO’, 36 Mad 168. and dis¬ 
sented from the view of Sadasiva Aiyar J. 

The question in my opinion has now been set 
at rest by the Privy Council in ‘BINDESHWARI 
PRASAD v. KESHO PRASAD’, 5 Pat 634 (PC), 
a decision under S. 120 of the Bengal Tenancy 
Act, the language of which is in ‘pari materia’. 
It was there held that admissions in the ‘kabu- 
liat’ regarding the character of the land after 
March 2, 1883, which is the date fixed under 
the Bengal Act ; were admissible evidence re¬ 
garding the character of the land. I shall have 
occasion to deal with this decision more ela¬ 
borately later but it is sufficient now to refer 
only to this point which was settled by the 
Judicial Committee, (see also the observations 
of Gentle. C. J. in ‘BANDHARU .TOGI v C 
SEETHARAMAMURTI’, ILR (1948) Mad 223! 
at pages 246 and 247 FB). 

(28) The policy underlying th e Act is that 
the Zamindar is not entitled to increase the 
extent of his private land by encroaching upon 
the ryoti land and converting it into private 
land. He cannot obviously do so after the com- 
in 2 int o force of the Estates Land Act in 1908. 
On the question whether he could do so retro¬ 
spectively there was a difference of opinion in 
this Court between Sir John Wallis C. J. and 
Seshagiri Aiyar J. in the ‘CHELLAPALLI CASE’ 
‘ZAMINDAR OF CHELLUPALLI v. RAJALA- 
PATI SOMAYYA’, 39 Mad 341. The only ex¬ 
tent to which under the Act retrospective con¬ 
version was permitted is under the proviso 
to S. 185 by the land-holder proving that he 
had continuously cultivated the land himself 
or through bis servants for a period of 12 years 
before the commencement of the Act. Under 


S. 8(3), the mere merger did not bring about 
a conversion of ryoti land into private land, 
If the merger was followed however by conti¬ 
nuous cultivation for a period of 12 years be¬ 
fore the commencement of the Act, it would 
be open to the land-holder to claim that the' 
land is private land notwithstanding that it was 
once ryoti. This was the view of Seshagiri Aiyar 
J. in the ‘CHELLAPALLI CASE’, 39 Mad 341. 
The Privy Council did not resolve this conflict 
when the decision in the ‘CHELLAPALLI CASE’, 
39 Mad 341, was taken up in appeal in ‘MALLI- 
KARJUNA PRASAD v. SOMAYYA’, 42 Mad 
400 (PC). Since the decision in the ‘CHELLA¬ 
PALLI CASE’, 39 Mad 341. the view of Sesha¬ 
giri Aiyar J. was followed in ‘MALLIKARJUNA 
PRASAD v. SUBBIAH’, 39 M L J 277, by Abdur 
Rahim and Burn JJ. and by Sadasiva Aiyar J. 
in the ‘ZAMINDAR OF NUZVID v. LAKSHMI- 
NARAYANA’, 45 Mad 39. The opinion of Sir 
John Wallis C. J. was followed by Krishnan and 
Venkatasubba Rao JJ. in ‘VEERABADRAYYA 
v. ZAMINDAR OF NORTH VALLUR’, 50 Mad 
201, at page 214. 

(29) In this state of conflict the question 
came up for consideration before a Full Bench in 
,BANDHARU JOGI v. C. SEETHARAMAMUR- 
TI\ ILR (1948) Mad 223 (FB), which upheld the 
view of Seshagiri Aiyar J. in ‘CHELLAPALLI 
CASE’, 39 Mad 341. The effect of the Full 
Bench decision then is that even if the land 
was shown to be ryoti land at some remote 
past, it is not open to the land-holder by prov¬ 
ing either letting it to tenants as his absolute 
property or by any other means to show that 
he has since converted the land into private 
land after acquiring the kudiwaram interest 
in such land except by establishing that for a 
continuous period of 12 years prior to the com¬ 
mencement of the Act, he cultivated the land 
himself. In other words, the land-holder is not 
permitted to increase the extent of his private 
land even prior to the Act except by showing 
continuous direct cultivation for a period of 
12 years. The test of cultivation is the sole 
and exclusive test in the case where the land 
is known to be ryoti. Even if the land i s not 
known to be ryoti and its character is unknown 
if the landlord is able to establish his conti¬ 
nuous cultivation for a period of 12 3 -ears be¬ 
fore the commencement of the Act. the conclu¬ 
sion may be reached that th e land i s private 
land. So far, the position is perfectly clear 
and is well settled. 

(30) If the character of the land is not known 
what are th e essential characteristics of private 
land and what is the nature of proof required 
to establish that the land is private land when 
the landlord i s not able to prove continuous 
cultivation for a period of 12 years? Is it ne- 
cessary even in such a case to prov e that the 
land-holder cultivated th e land personally 
though not continuously and that he always re¬ 
tained his intention to resume cultivation or 
is it enough to show that by usage and treat¬ 
ment the land was recognised as private land? 
Some of the observations in the judgments of 
this Court lend support to th e view that with¬ 
out proof of cultivation at some time and with¬ 
out proof that the land-holder intended to re¬ 
sume cultivation even though h e had Jet the 

uv. S . a . nd .then, it is impossible to esta- 
bhsh that the land is private land. This is 
the position that is taken up bv the learned 
Advocate for the appellant in these cases and 
has given room for attacking the finding of 
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the Courts below that the land has been prov¬ 
ed to be private land. 

(31) An examination of the decisions which 
I propose to do presently, would establish that 
the test of cultivation and intention to resume 
cultivation is not the only mode by which the 
land could be proved to be private land. The 
essence of private land as understood before 
the Estates Land Act and under the provisions 
of the Act in my opinion as I have indicated 
already is that th e land is the absolute pro¬ 
perty of the zamindar in which the tenant is 
not entitled to acquire occupancy right except 
by a grant and not by mere letting into posses¬ 
sion. 

By the amending Act. 1934, the proviso to 
S. 185 was transferred to the definition in sec¬ 
tion 3(10) of the Act, and is divided into two 
parts Cl. (a) and Cl. (b); and it was further 
altered by Act XVIII (18) of 1936 and as the 
section now stands, Cl. (a) applies to private 
lands in estates specified in sub-ss. (a) and (b), 
(c) or (e) of Cl. (2) of S. 3 and Cl. (b) applies 
to estates within th e meaning of sub-clause (d) 
of Cl. (2) of S. 3. As we have held that the 
suit village is an estate under S. 3(2) (e) the 
definition in Cl. (a) of S. 3(10) is applicable 
to the present case. The amendments of 1934 
and 1936 have also altered S. 185 and here 
again the division is between the rules applica¬ 
ble to estates under (a), (b), (c) or (e) of Cl. 2 
of S. 3 and estates in sub-cl. (d) of Cl. (2) of 
S. 3. There is no substantial variation in S. 185 
which contains rules of evidence, except that 
the old proviso is omitted and is transferred to 
Cl. (10) of S. 3 as sub-cl. (a). By continuous 
cultivation for a period of 12 years under the 
present definition the land is not deemed but 
is treated as private land. That is also a change 
effected by the amendments. 

The omission, therefore, of the old proviso 
in S. 185 is also an indication in my opinion 
that the test of cultivation is not required where 
the origin of the land is not known. When the 
proviso formed part of S. 185 the argument was 
advanced in the ‘CHELLAPALLI CASE*, 39 
Mad 341. that the existence of the proviso was 
an indication that cu tivation though not con¬ 
tinuously for 12 years at some time or other 
is indicated but there was no room for such a 
suggestion or contention as the proviso is now 
altogether omitted from S. 185. In none of the 
clauses in S. 185 is cultivation insisted on to 
prove the character of the land. It is therefore 
difficult to see on what basis the test of culti¬ 
vation in cases falling under the first part of 
the definition is insisted on. 

The attempt in some of the decisions is to 
deduce the test from the use of the expressions 
‘kambattam, khas, sir and panna'i* in the de? 
finition and also from the words domain or 
home-farm land. The words “domain*' and 
“home-farm** lands are not defined in the Act. 
Wallis C. J. in the ‘CHELLAPALLI CASE’, 39 
Mad 341, adopts the dictionary meaning of the 
word as given by Webster citing Shemtore. 
According to Webster it means “the land about 
the mansion home of a lord and in his imme¬ 
diate occupancy.** Seshagiri Aiyar J. in the 
same case quotes from the Encyclopaedia 
Brittanica. Vol. Ill (3): “Domain** as synony¬ 
mous to “Demesne** and is explained in the 
Encyclopaedia Brittanica as follows: 

“Domesne — (Domeine, Demain, Domain etc.) 

that portion of the land of a manor not 


granted out in the freehold tenancy, but (a) 
retained by the lord of the manor for his 
own use and occupation, or (b) let out as 
tenamental land to his retainers or “villani.” 
The domesne land originally held at the will 
of the landlord, in course of time came to 
acquire fixity of tenure, and developed into 
the modern copyhold. It is from domesne 
as used in sense (a) that the modern restrict¬ 
ed use of the word comes, i.e.,“ land imme¬ 
diately surrounding the mansion or dwelling 
house, the park or chase.” 

The modern restricted use of the word as 
given in the Encyclopaedia was accepted by 
Seshagiri Aiyar, J. and he concludes that the 
private land is confined to the lands surround¬ 
ing the mansion or dwelling house of the Zamin¬ 
dar. As observed by Viswanatha Sastri J. in a 
recent case ‘PENTAKOTA NARAYUDU v. 
VENKATARAMAMURTI’, 1949-2 Mad L J 623- 
to adopt the dictionary meaning of these English 
words: 

“as confined to ‘land immediately surround¬ 
ing the mansion or dwelling house, the park 
or chase of a lord* which would be the dic¬ 
tionary meaning of these English words, is to 
import feudal ideas of medieval England into 
a system of land tenure in this country with¬ 
out adequate justification. The English 
draftsman of the Bill which afterwards be¬ 
came the Madras Estates Land Act as well as 
the English Revenue Member of the Execu¬ 
tive Council of the day who piloted the Bill 
through the legislature employed the expres¬ 
sions “domain” and “home-farm” as the near¬ 
est English equivalents of the tamil and 
telugu words “Pannai”, “Khambattam” “Seri” 
etc. It is all very well when talking of the 
demesne lands of an English Duke or Marquis 
to use the term as denoting land appurtenant 
to the mansion of the lord of the manor. The 
manorial system was not prevalent in this 
country. Zamindars lived in cities and forts 
for reasons of security and their private 
lands were not confined to the vacant spaces 
surrounding their palaces or residence. It is 
a far-fetched construction to impute to the 
Madras Legislature an intention to incor¬ 
porate the English conception of “demesne 
land” as a test for differentiating the public 
domain from private land in a zamindari.” 
(32) I respectfully agree with this criticism 
of the learned Judg’e and I do not interpret the 
words in the Act in that restricted sense. In 
fact, in the arguments before us no attempt was 
made to restrict it in the manner in which it 
was done in the ‘CHELLAPALLI CASE*, 39 
Mad 341. In referring to the origin of these 
private lands I have attempted to show that 
the grantors of private lands took pains to see 
that the lands were dispersed throughout the 
District in order to secure effective superm- 
tendence bv these zamindars over the various 
places in the District. There is no reason, there¬ 
fore, to restrict the private lands to lands sur¬ 
rounding the residence of the landholder. One s 
experience of these zamindars shows that these 
private lands are distributed and are to 
found in each village comprised in an estate. 
If there were 150 villages private lands were 
verv often to be found in the most of the vil¬ 
lages or at least in a major number of the 
villages. This is what obtains in the Northern 
Sirkars and also in the Southern Districts. The 
framers of the Act could not have been igno¬ 
rant of this simple fact when the definition was 
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framed. In fact even Mr. Forbes who piloted 
the bill in the Legislature did not explain the 
terms in the manner in which it is now sought 
to be construed. As even in the arguments 
before us this restricted meaning of the term is 
not insisted upon, it is not necessary to pursue 
it further. 

Even the word “home-farm” is not defined 
In the Act and in some of the decisions from 
this expression it was concluded that it must 
i^be the land which at some time or other was 
under the direct cultivation of the land-holder 
or at any rate even if it were let to tenant 
he intended to resume cultivation. This con¬ 
ception of home-farm land is negatived and 
there are clear indications in the Act itself to 
show that that was not the intention of the 
Legislature in using these expressions. Section 
19 and S. 134 of the Act clearly contemplate 
leasing of the land to tenants by the land¬ 
holder of his private land and even exchange 
of pattas and muchilikas are permitted which 
negatives the idea of cultivation by himself. 

Further, the very classification of the lands 
into two categories, lands in which occupancy 
rights could be acquired under the statute and 
lands in which occupancy rights could not so 
be acquired is a clear indication that the test 
to determine is not cultivation but the nature 
of the land at its inception and also the subse¬ 
quent treatment accorded to it by the landlord 
and by the tenants of the village. 

The decision in ‘NAGASAMI KAMAYA 
NAICK v. VIRAMASAMI KONE\ 7 M H C R 
53 and ‘CHEEKATTI CASE*, 23 Mad 318, 
clearly bring about the essential distinction be- 
y tween the two categories of land and it is that 
that has to be established by the evidence. Of 
course, it does not shut out proof of cultivation 
and ordinarily cultivation may be a proper and 
even a good test but it cannot be sole and ex¬ 
clusive test to determine the nature of the land. 

(33) The attempt on the part of the learned 
advocate for the appellant is to deduce from the 
use of the expressions ‘kambattam', 'khas’, ‘sir*, 
or ‘pannai' in the definition that in order to 
constitute th e land in an estate a private land, 
it should be the land which the land-holder 
himself cultivated and cultivation at some time 
or other must be proved. This it is claimed is 
derived from the meaning of the expressions 
used. 

... defi " ition says that P riva *e land means 
tne domain or home-farm land of the land- 
holder by whatever designation known, such as 
‘khambattam etc . It does not say that the 
land would be private land if it is ‘khambattam’, 
Tchas, ‘sir’ or ‘pannai’ or if it is known to be 
such. These words are not explanatory of 
home-farm land as is evident from the expres¬ 
sion by “whatever designation known” all that 
is stated is that the land goes by the name of 
those expressions ‘khambattam’ etc. 

“ „ yndfir the corresponding section of the Ben- 
gal Act, S. 120 in Cl. (a) it is stated that pri- 

£*? 1S . j Iand , which is P rov ed to have 

been cultivated as kamar. zirat, etc.” by the 
proprietor himself with his own stock or by his 
own servants or hired labour for 12 continuous 
Wars immediately before the commencement of 

*kanwLf Th S defln,tIon insists cultivation as 
offhl . e j fl c -\ and corresponds to the second part 
fig? l ed ? ti0n in the Madras Act which ie- 
12 uou i estivation for a period of 

years immediately before the commence¬ 


ment of this Act. The first part therefore does 
not mean that it should have been cultivated 
as ‘kambattam’, ‘khas’, ‘sir’ or ‘pannai’. 

Under the second part 1 of S. 120 (b) of the 
Bengal Act, private land is cultivated land 
which is recognised by village usage as pro¬ 
prietors, ‘kamar’, ‘zirat’, ‘sir’ etc. The expres¬ 
sion by whatever designation known in the 
definition in S. 3 (10) must have reference to a 
recognition in the village as ‘kambattam’ etc. 
The attempt on the part of the learned advo¬ 
cate is to make these words and their import 
as defined by Wilson in his Glossary, the 
essence of the definition and deduce therefrom 
that proof of cultivation of the lands is the 
sole test for determining private land. I am 
not prepared to read the section in the 
manner suggested by the learned advocate for 
the appellant and whatever may be the mean¬ 
ing to be attached to these expressions at pre¬ 
sent the definition has not made the meaning 
of those words the essential part of the defi¬ 
nition. 

“Kambattam” according to Wilson’s Glossary 
at page 254 is used in two senses. One is 
cultivation which a cultivator carries on with 
his own stock, but by the labour of another, the 
other is the land which a Zamindar, Jagirdar, 
or Inamdar keeps in his own hands, cultivating 
it by labourers, in distinction to that which he 
lets out in farm. ‘Khas’ applies according to 
that Glossary to lands held by zamindars and 
cultivated by themselves for their own benefit. 
“Sir” is the name applied to lands in a village 
which are cultivated by the hereditary pro¬ 
prietors or village zamindars themselves as their 
own especial share, either by their own 
labourers and at their own cost, or by tenants 
at will, not being let in lease or farm; these 
lands were sometimes allowed to be held at a 
favourable assessment, or were unassessed so as 
to provide ‘Nankar’, or subsistence for the pro^ 
prietor. The term is also sometimes applied to 
lands cultivated on account of the state, or to 
those in which the revenue is paid by the 
cultivators without any intermediate agent 
“Pannai” at page 398 means a field, a rice 
field; cultivated ground; tillage, husbandry” 
The two expressions "khas” and “sir” ar e not 
m vogue in this presidency so far as my know¬ 
ledge goes. “Pannai” as defined by Wilson 
does not import personal cultivation by the 
zamindar. The only two words that are used 
in this presidency are therefore ‘kambattam’ 
and pannai. The word “kambattam” is used in a 
general sense also to denote a man’s personal 
cultivation. 


It is difficult to infer from th e meaning of 
these words as given by Wilson in 1855 that the 
words have the same meaning and must be 
understood in the same sense even at the pre- 
“ n ‘, day ° r at «py rate in 1908 when the Estates 
Land Act used that expression. As regards 
pannai as pointed out by the Civil in 

‘NAGASAMI KAMAYA NAIK v YIRAMA- 

V S R J 53 -’ already referred to it is 
used to denote land in which the tenants ac- 

( * cu f pan f c y rights- It is therefore not 
possible to infer from these expressions parti- 

iS?«.f»°fh« the mea , nui g as g‘ ven by Wilson in 
j , that these words have the same meaning 
and have th e common feature of personal culti¬ 
vation of the lands by the land-holder (see alsa 

PowS'Sd ab.™>. "'" dS " eiV8n by Ba<te > 
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When in the second part of the definition the 
Legislature definitely insisted upon the test of 
continuous cultivation, to determine whether a 
given land is private land or not it is difficult 
to see if the intention of the legislature even 
in the first part whs to insist upon test of 
cultivation why it did not expressly say so. 
The reason is according to me that these lands 
in estates have acquired a different character 
by reason of a continuous course of treatment 
.and could easily be ascertained by reference to 
the documents such as village accounts, pattas 
and muchilikas and the other m'ode or manner 
in which the land-holder enjoyed these lands 
whether the lands were or were not private 
lands. The same idea is contained in the Ben¬ 
gal Act. In the village the tenants know with 
certainty which lands are private lands and 
which lands, are ryoti lands in which they 
acquire occupancy rights. 

It is therefore difficult to infer from the first 
part of the definition that cultivation is the test 
and is the exclusive test and the sole test for 
determining the nature of the land. Further, 
this view receives support from S. 185 which 
deals with evidence. If what is to be esta¬ 
blished under the definition is cultivation, it is 
difficult to understand why the Legislature 
permitted specific letting before 1898 as a test 
or as admissible evidence to prove the charac¬ 
ter of the land. The idea of letting is diame¬ 
trically opposed to the idea of cultivation. 
Again* local custom which is permissible under 
the first clause of S. 185 is also unnecessary 
and could not afford evidence of proof of culti¬ 
vation. If according to the usage in the village 
the land was recognised as private land that 
is also a factor which goes to establish accord¬ 
ing to the section that the land is private land. 
The only clause under which cultivation may 
be proved is under Cl. (3) of S. 185 which 
contemplates any other evidence that may 
be produced. Reading therefore the definition 
with S. 185. it is impossible to infer from the 
definition of the first part that the legislature 
intended to lay down the test of cultivation as 
the sole and exclusive mode of determining 
the character or nature of the land. 

(34) This leads me to a consideration of the 
decisions reported and unreported which have 
been placed before us in the course of argu¬ 
ments by either side. The decision in ‘Lak- 
shamayya v. Var^daharaja Apparao,’ 36 Mad 
168 is a decision relating to the Nuzvid estate of 
which the Gannavaram estate was a part. The 
suit was instituted by the Zamindar to eject 
the defendants from certain lands in a village 
which he claimed to be soverum or private 
lands in which he possessed both the kudiwa- 
ram and the melwaram rights. The defen¬ 
dants, the tenants, denied the right of the 
plaintiff to kudiwaram and claimed occupancy 
rights in the lands and contended also that the 
civil Court had no jurisdiction to entertain the 
suits as the lands were not private lands but 
were rvoti. The tenants'were successful in the 
first Court, but on appeal the District Judge 
reversed that decision holding that the lands 
were the private lands of the Zamindar in 
which he owned both the warams. He relied 
upon the use of the words “soverum” in the 
accounts and in some of the muchilikas which 
according to him indicated that the Zamindar. 
was the owner of both the warams. There was 
also other evidence which established that the 
Zamindar treated the lands on a different basis 


from “seri” or ryoti lands in his estate. In the 
survey of 1870 the two classes of lands were' 
differently numbered and in the accounts the 
zamindar was shown as owner of the lands 
and not the cultivating tenants. The pattas 
of 1897 contained express admissions by the 
tenants that the lands were “soverum” lands & 
that they had no jeroyati or occupancy rights. 
The Zamindar also paid the water rates him¬ 
self while in the case of “seri” lands or ryoti 
lands, the water cess was collected by the Go- 'V 
vernment directly from the ryots. There was r 
an assertion by the zamindar in 1892 that the 
lands were private lands and the ryots admit¬ 
ted the full proprietary right of the zamindar 
in the lands. From this evidence the District 
Judge concluded that the lands were private 
lands. There were second appeals by the 
ryots against the decision of the District Judge. 

The main argument on their behalf was that 
the interpretation of the word “soverum” given 
to it by the District Judge that it comprises 
both the warams was not correct and this argu¬ 
ment found favour with the learned Judges, 
Sundaram Aiyar and Sadasiva Aiyar JJ. who 
heard the appeals. “Soverum” denoted either 
the ownership of both the warams or of mel¬ 
waram alone and so the use of the word in the 
documents was inconclusive to establish the 
ownership of both the warams by the zamin¬ 
dar. The learned Judges, however, were oH 
opinion that this error on the part of the Dis¬ 
trict Judge did not vitiate the finding as there 
was undoubted evidence afforded by the treat¬ 
ment of the lands by the Zamindar, and the 
admission of the tenants that they had no oc¬ 
cupancy rights in the land. On the basis of , 
this evidence, the finding of the learned Dis¬ 
trict Judge was upheld by the High Court and 
the appeals were dismissed. Sundaram Aiyar 
J. at page 172 adverted to the origin of private 
lands and observed: 

“Sometimes the zamindar was a descendant 
of a royal family that enjoyed demesne or 
private lands and remained in possession of 
them after the family ceased to exercise 
sovereign powers, but continued to have 
zamindari rights under the Muhammadan 
rulers. The holder was allowed to retain 
these private lands as compensation for ser¬ 
vices rendered by him to the State and part¬ 
ly also in consideration of his being responsi¬ 
ble for the collection and payment of the 
State revenue. The private land in his own 
occupation was itself exempt from the pay¬ 
ment of any revenue.” 

This description of the origin of private lands 
agrees with what was stated in the fifth re¬ 
port and by Baden Powell. The learned Judge 
treats private land as equivalent to “domesne 
lands and \yhat is more significant is that the 
inference of the lands being private was drawn 
from the treatment and the conduct of the 
parties in respect of the land extending over 
a long period of years. The treatment refer¬ 
red to is the mode of dealing with the lands 
as separate from ryoti lands in the survey and 
also in the village accounts. Admissions by 
the ryots before 1898 were also taken into con¬ 
sideration to determine the character of the 
land. There is no proof in that case that the 
lands were ever cultivated bv the Zamindar 
nor was there any specific reference to an in¬ 
tention to resume cultivation at any future 
date. The case definitely falls under the fi rs " 
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part of S. 3 (10) and is clear authority for the 
view that there may be other modes of proof 
other than cultivation by which an inference 
that the lands were private may be drawn. 

This decision it must be mentioned was never 
questioned or disputed or doubted in this Court 
and is good law. The decision was pronounced 
by two eminent Judges who had considerable 
experience and intimate knowledge of land te¬ 
nures of this presidency and is entitled in my 
kjc opinion to the greatest weight. 

The decision in ‘ARTHORAMA PAHU v. 
ARTHOPADHI’, 25 Mad L J 248, is also a claim 
by a purchaser from a zamindar lands which were 
claimed to be private lands. All that is stated 
in the course of the judgment at page 250 is 
that the burden of proving that the lands are 
home-farm lands is on the Zamindar or his re¬ 
presentatives. This is clearly laid down by 
S. 185 of the Estates Land Act; and then it is 
added that 

“the quetstion of possession, that is. whether 
the zamindar had been in direct possession 
through his private servants is the most im¬ 
portant fact to be considered in such cases ,, . , 
This decision is not an authority for holding 
that cultivation is the test. 

(35) There are two decisions in ‘CHITAM 
REDDI v. APPALANARASIMHA’, 1914 Mad W N 
766, and ‘MARKAPULLI REDDIAR v. THAN- 
DAVA KONE\ 1914 Mad W N 798, which have 
been referred to but they do not throw any 
light on the question under consideration. 

(36) I now come to the decision in 
'ZAMINDAR OF CHELLAPALLI v. RAJA- 
LAPATI SOMAYYA', 39 Mad 341, on which 

* strong reliance was placed by the learn¬ 
ed advocate for the appellants and which 
is the basis in the later decisions for 
holding that the test of cultivation or at any 
rate an intention to resume cultivation at a 
future date should be applied. In that case 
the lands were definitely proved to be ryoti 
lands to start with. The Zamindar was not 
able to prove continuous cultivation for a 
period of twelve years before the commence- 
ment of the Act. H e relied upon the treatment 
of these lands in his accounts and also admis¬ 
sions in muchilikas executed bv tenants in 
proof of the conversion of the lands from ryoti 

i5i to fi? nVate V Bo iu the learned Judges agreed 
on the question that even assuming that re- 

£ onversion was Permissible under 
the Act such conversion could be proved bv 
other means than that of cultivation for a con- 
tmuous period of 12 years prior to the com¬ 
mencement of the Act. Both the learned 
Judges agreed on the finding of fact that the 
Zamindar failed to prove conversion even by 
such evidence Seshagiri Aiyar J. took the 
retrospective conversion was not 
permissible except to the extent to which it 
v was recognised by the proviso to old S 185 

* S h s h 3 ls a n oT reu* the defi ^«on 

»n o. o (10). Wallis C. J. differed from that 

mmLa * n l h V GSult both the l ear ned Judges 
greed in holding that the lands were not 
shown to be private lands. 0t 

tin’?li5£ USSi ® n . b , y WaUis C - J- of the ques- 

conversion from ryoti into 

drWrJ?. has been established by the evi- 
uence commences at nntra oak tt. .. 




be very clear and satisfactory evidence; and 
then he proceeds to examine whether the evi¬ 
dence adduced in the case was sufficient for 
the purpose. 

The learned Judge adverts to the at¬ 
tempt of the Zamindars after ‘CHOCKA- 
LINGAM PILLAI v. VYTHEALINGA PUN- 
DARA’, 6 M H C R 164, to introduce in 
pattas and muchilikas clauses negativ¬ 
ing the existence of occupancy rights and to 
achieve this object they very often introduce 
the description of the lands as Kambattam or 
home-farm lands even though the lands were 
never cultivated by the zamindar and he had 
no intention of so cultivating it. He also point¬ 
ed out that the Zamindar in that case increas¬ 
ed the extent of his private land from what 
it was in 1936 namely 102 acres to about 800 
acres by the date of suit which is definite evi¬ 
dence that the Zamindar was endeavouring 
his level best to withdraw public land and 
convert it into private land so as to prevent ac¬ 
quisition of occupancy rights by the ryots. It was 
found that the lands were always cultivated 
by the tenants. The learned Judge observed 
at page 346 that it was necessary for the 
Zamindar to establish that the lands were at 
some time domain or home-farm lands and the 
acquisition of kudiwaram right by the zamin¬ 
dar at a subsequent date would not by itself 
have the effect of converting what was once 
ryoti into private land. In that connection he 
observed at the bottom of page 346: 

"ft does not seem to m e that calling the lands 
kambattam and letting them on terms which 
negative occupancy right with a view 
to prevent the assertion of such right is 
sufficientMo convert them into private lands 
within the meanmg of the definition.” 

J" otber f th e. sentence in the context 

means that if the zamindar once knew the na- 

Hnn n he f nd t0 ,. be ryoti * b y m ere introduc- 
°", °f the description of the land as 'kambat- 

verv a ,1 d muchUika s which in the 

very nature of things must be a colourable 

DdvaKnH W0 T? d not . convert ‘he land into 
a l® land - . mus t be remembered that even 
?£?'‘° . th .e Proviso to S. 185 the only t5 
that is permissible to prove conversion of what 
was once ryoti into private land is the test of 
cultivation. Having this in mind I should think 
the learned Judge observed at page 347 - 

Tv?th S h U im r t d K n f t l Jud ^ e bas found and I agree 
with him that the suit lands were never cul¬ 
tivated by the zamindar a s part of hiThomel 
farm lands, and it seems to me that his 
treatment of them as 'kambattam was merely 

E55S right? o P f U ?h°e Se tenamf t^som? 
Ss^irMa^d? < Ws kind are kno™ 

* fgs 

dT S? cultivated 3 *!? iS 1 f, nd wh * b a Sd£ 

s-V sst ftr 

and must 3 be dismisSd^with ‘ roste^ ^ 

^earned ^advocate ft ft 

nnnciii” 1 -? ln the presen » case and if also 
ponsible for some bf the observations to 
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later cases for concluding that the test to de¬ 
termine the character of the land and the sole 
test is proof of cultivation by the zamindar 
himself and proof that he intends to retain or 
resume for cultivation by himself even when 
from time to time he demises it for a season. 
The learned Judge was called upon to decide 
the question as to what should be established 
in order to prove conversion of the land into 
private land. He was not called upon to de¬ 
cide upon the language of S. 3(10) the essen¬ 
tials as to what constitutes domain or home- 
farm lands. Reference to colourable description 
in the pattas and muchilikas of the lands as 
‘kambattam’ is a clear indication that what the 
learned Judge had in mind was what was de¬ 
finitely known to be ryoti land and not a case 
where the character of the land is unknown 
and for the first time the Court is called upon 
to determine its nature on the evidence adduced. 
In the last sentence in the paragraph extracted 
above the learned Judge is careful enough to 
say that “this test” that is. the test of cultiva¬ 
tion and the intention to retain may well be 
applied here, that is in the present case, in 
which the question of conversion and conver¬ 
sion alone is under consideration. In my opi¬ 
nion this passage cannot be treated as an 
authority for the interpretation by the learned 
Judge of S: 3(10). 

Seshagiri Aiyar J. after referring to “domain 
or “home-farm” land at page 350 refers to the 
proviso and observes: 

“The object of the proviso is to enable the 
landlord to say that although the land was 
‘seri’, he has bv his own servants, or by hired 
labour cultivated the land for 12 years pre¬ 
ceding the Act and that consequently it 
should be regarded as his home-farm land. 
An irrebuttable presumption should be drawn 
from such a conduct. If one remembers that 
a home-farm land is that which has been 
ordinarily cultivated personally by the land¬ 
lord at the outset, the meaning of such a 
reservation in favour of the landholder will 
be apparent. This conclusion carries out the 
scheme of the legislature which seems to be 
opposed to the augmentation of the private 
land of landholders, except in the special 
instance mentioned in the proviso to S. 185.” 
The learned Judge here uses very guarded 
language and says that home-farm land j s that 
which has been ‘ordinarily’ cultivated personal¬ 
ly by the landlord at the outset, thereby im¬ 
plying that it need not necessarily b e always 
under cultivation and that at the time of the 
determination of the question there should have 
been proof that ther e was cultivation and the 
reservation in the proviso to old S. 185 was 
intended to benefit the landholder to the extent 
of the cultivation which he continuously carried 
on at or about the time of the commencement 
of the Act. 

It is somewhat curious that the decision in 
‘BUDLEY v. BUKHTOO’, 3 N.W.P.H.C.R. 203 
which is referred to by Sir John Wallis, in his 
judgment is also a case of attempted conversion 
of land in the occupation of cultivating tenant 
into ‘sir’ or ‘pannai’ land. The appellant who 
was the tenant in that case asserted that the 
land in his holding was held by him for over 
12 years as an ordinary cultivator. The lands 
were however entered later in the revenue 
papers as "sir" land. He therefore applied to 
the Settlement Officer for the correction of the 
record and for registering him as a tenant with 


rights of occupancy. This application was op¬ 
posed by the Zamindar who claimed that the 
land was his "sir” and had actually been culti¬ 
vated by him untjl the preceding year when it 
was let by his son to the appellant. The Settle¬ 
ment Officer after enquiry found that the case 
of the tenant was true, that the land was cul¬ 
tivated for more than 12 years by him and that 
while under his occupation the Zamindar had 
recorded the land as ‘sir’ although it was never- 
cultivated by him. He therefore directed that -•* 
the appellant should be recorded as tenant 
with rights of occupancy. The Zamindar in¬ 
stituted a subsequent suit contesting the cor¬ 
rectness of the decision of the Settlement 
Officer and claiming that the land was his 
"sir” land. The Zamindar failed before the 
Munsif but was successful before the Subordi¬ 
nate Judge who reversed the decision of the 
Munsif dismissing the suit and upholding the 
contention of the Zamindar as the land was 
registered in the revenue papers as ‘sir’ for 
more than 12 years. There was a further ap¬ 
peal to the High Court which pointed out that 
the proposition applied by the Subordinate 
Judge was wholly unsound and that the: 

"mere entry of land as ‘sir’ will not make 
it a ‘seer’ land. Were this so, it would 
be in the power of every zamindar to 
convert the whole of the land of the village 
into ‘seer’ by simply recording it as such. 

Sir land, as we understand it is land, which 
at sometime or other has been cultivated by 
the Zamindar himself, and which although 
he may from time to time for a season de¬ 
mise to shikmees, he designs to retain as 
resumable for a cultivation by himself or , 
his family whenever his requirements or con¬ 
venience may induce him to resume it. The 
Settlement Officer had ruled that seer land 
must be land which had been cultivated by 
the proprietor and the Subordinate Judge 
was in error when he denounced this ruling 
as erroneous.” 

Just as there was colourable description of the 
lands in the decision in the ‘CHELLAPALLI 
CASE’, 39 Mad 341, in the pattas, negativing 
occupancy rights of the tenants, in this case 
also the zamindar got the entries in the re¬ 
venue records as seer land which of course, 
would not have the legal effect of changing 
the character of the land. The test of culti¬ 
vation, therefore, was applied in both cases to 
establish conversion of ryoti land into private. 
The two decisions are not certhinly authori¬ 
ties for interpreting the language of the defi¬ 
nition. 

There was an appeal in the ‘CHELLAPALLI 
CASE’. 39 Mad 341, to the Privy Council and 
the decision of the Judicial Committee is ‘MAL- 
LIKARJUNA PRASAD v. SOMAYYA’, 42 Mad 
400 (PC). Their Lordships of the JudiciaLCom- 
mittee accepted the concurrent findings of fact 
as to the lands being ryoti which is the opi¬ 
nion of both the Judges, Sir John Wallis, C. J. 
and Seshagiri Aiyar J. though they differed on 
the question of Jaw. The Zamindar as pointed 
out by the Privy Council attempted to prove 
that bv custom the lands were his private lands 
but failed in his attempt. Their Lordships or 
the Judicial Committee quoted the passage 
from the judgment of the Chief Justice just 
cited above and observed at p. 405 “that the * e ®” 
is obviously suggested by S. 185 of the A,ct and 
was rightly applied by the Chief Justice. 
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Upon this observation of the Privy Council 
the argument was based that the sole test of 
cultivation as the essence of the deiinition of 
private land in S. 3 (10) was accepted by the 
Privy Council and therefore must be taken 
as final. In my opinion this proceeds on a 
total misapprehension of the remarks of the 
.Judicial Committee. The test suggested by sec¬ 
tion 185 must necessarily refer to the proviso 
to S. 185 where alone “cultivation” is referred 
c^to. In the three categories of evidence refer¬ 
red to in the body of the section no reference 
is made to cultivation. Their Lordships, there¬ 
fore, must have meant when they approved the 
test laid down by Sir John Wallis C. J. that in 
order to establish conversion “you must prove 
cultivation or intention to retain as resumable 
for cultivation these lands.” They were not 
considering the definition of private land in 
S. 3(10). It is a clear case in which to start 
with the land was known to be ryoti land and 
S. 185 had no application except the proviso 
which relates to cultivation for a period of 
12 years in which case the land according to 
the old section was deemed to be private land 
even though it is known to be ryoti land at 
its inception. 

‘MALLIKARJUNA PRASAD v. SUBBIAH', 30 
Mad L J 277, is a case in which the question 
of conversion of ryoti land into private land 
arose for consideration. Both the learned 
Judges Abdur Rahim and Burn JJ. accepted 
the view of Seshagiri Aiyar J. that retrospec¬ 
tive conversion was not permissible except * to 
the extent recognised by the proviso to S. 185. 
There was no proof of direct cultivation in 
that case. Abdur Rahim J. at page 281 states 
*the effect of the decision as follows: 

“The question what is home-farm land and 
what is ryoti land within the meaning of 
this Act has been discussed in a number 
of cases of this Court and the general con¬ 
clusion .arrived at is that ryoti land is land 
which is in the occupation of the cultivating 
contrast with the Jiome-farm land 
which the Zamindar i s entitled to deal with 
i* 1 . any . way he chooses by contract without 
being hampered by th e provisions of the Es¬ 
tates Land Act.” 

‘ZAmS OF^CJffiLLAPALL? 
eVbvT^’’ 39 Mad 341 ’ which was L co P nfirm- 
S»4CAn e Pn ^ Councl1 in ‘MALLIKARJUNA 
v - SOMAYYA’, 42 Mad 400 (PC) 

S iawi therein. Th e main object of 
mnJfn was , considered as laying down rules of 

tinn £ s £ pwing .Aether the land in ques- 

Wtlni y ? t! or , pnvat e land and that by mere 
lett n g out on lease the land which was oncl 

home-Sm n iand n0 n eh conver t ‘he land into 
a! lan f Burn J - cammed the scheme 
of the Act and at page 291 observed: 

♦„V < £ eme , of the Act appears to m e to be 

Rories V m 1 cu . lti Y abI e land into two cate- 
gories ( 1 ) private land — the entire interpct 

tPmnr? and - u f vest , ed in land-holder. The 
arT P hS nghts , of cultivators of such land 
ar e based on contract. They cannot acauire 
occupancy rights except by thedeEate 
action of the land-holder. (2) Ryoti land — 

“ tbp SU m h i 3nd two separate interests exist 

—th? fo^2r V f ram * a 5 d Kudiwara m interest 

the latw^n ‘ t l Vested V he land-holder and 
e latter in the ryot. It seems to me that 

one mam object of the tenancy law is to pre¬ 


serve these two interests and keep them sepa¬ 
rate. The kudiwaram interest may be in abe¬ 
yance but it can never be destroyed. The land¬ 
holder cannot prevent the acquisition of the 
right of a ryot. This is so even where a 
decree had been obtained before the passing 

of the Act.A land-holder can hold the 

kudiwaram interest in one case only, i.e. 
where he possessed it before he became the 
land-holder — (Vide Exception to S. 6) and 
even then the two interests remain separate.” 
The learned Judge construes the decision in 
‘ZAMINDAR OF CHELLUPPALI v. R. SOM¬ 
AYYA’, 39 Mad 341, and ‘MALLIKARJUNA 
PRASAD v. SOMAYYA’, 42 Mad 400 (PC), as 
laying down the test to be applied in deciding 
whether conversion has really taken place or 
not (vide page 293 bottom). Even if there was 
letting, if there is intention on the part of the 
lessor to resume direct cultivation the land 
may be presumed to be private land. 

(37) The decision in ‘VEERABHADRAYYA v. 
ZAMINDAR OF NORTH VALLUR’, 50 Mad 
201, is no longer good law in view of the deci¬ 
sion of the Full Bench in ’BANSHARU JOGI v. 
SEETHARA AMURTI’, ILR (1948) Mad 223 
(FB). The learned Judges were of opinion that 
retrospective conversion of ryoti land into pri¬ 
vate land was permissible under the Act even 
apart from proof of cultivation for a continuous 
period of 12 years before the commencement 
of the Act. The only importance of this deci¬ 
sion is in dealing with evidence to determine 
the nature of the land. Venkatasubba Rao J. 
points out the distinction between the two spe¬ 
cies of lands ( 1 ) Immemorial ‘Kamatam’; (2) 
lands relinquished by ryots and absorbed into 
zamindar's kamatam lands. H e adverts to the 
distinction that is kept in the records maintain¬ 
ed by the estate between the two categories 
of lands and the lands in dispute in that case 
were lands falling under the second category 
that is lands which were originally ryoti but 
subsequently added to the Zamindar’s private 
land. On the evidence the conclusion of the 
learned Judge was that the zamindar has esta¬ 
blished conversion and with this conclusion 
Krishnan J. also agreed. There was a specific 
finding in that case that the Zamindar failed 
to establish direct cultivation by himself and 
the question was decided mainly on the docu¬ 
mentary evidence in th e case. Here again even 
for Inferring conversion the test of direct cul¬ 
tivation was not insisted on. 

(38) There is the decision of a single Judge 
of this Court by Madhavan Nair J. (as he then 

in ‘CHINNARIGADU v. RANG- 

< 22) . 1935 Mad 789, which deals 
with a case of pnvate land. In that case the 
tend was not known to be ryoti land to start 
with and the question had to be decided on 
the evidence whether the land was private 
land or not. The tends in the village were 

cS°ed n that"th aS tenH haS Bhaga ^ a . t ” which ind i- 
»u e ? ds were cultivated by the 

S d ?i’ S them f. dves . learned Judge eon- 

rfp d pM S J he , ques j l0n as on e which falls 2 to be 
deaded under S. 185 of the Estates Land Act 

the burden of proof undoubtedly being on the 

«£■ IFJS 

Kambattara, Samastanam Khanigi’ and also 
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contained surrender clauses. The pattas issued 
to the tenants were described as ‘Sagupadi* 
pattas, in contra-distinction to pattas given to 
tenants who possessed occupancy rights in the 
lands. There was a change of tenancy and. the 
rates of rent also varied from time to time. 
Sometimes rent was collected in kind and some¬ 
times according to the varied cash rate in the 
village. The ryots were allowed in some cases 
to continue in possession of the lands from year 
to year. On this evidence it was held that 
the linding of the Courts below that the land 
was private land was justified. Reference was 
made in the judgment to the ‘CHELLAPALLI 
CASE’, 39 Mad 341, and to the test of cultiva¬ 
tion by the Zamindar that was laid down in 
that case. The evidence of direct cultivation 
was of course lacking in the case but all.the 
same having regard to the dealing by the zamin¬ 
dar of the lands in a manner as he liked, it 
was held that that was sufficient proof that the 
land was private land. 

No doubt in that case it was not contended 
that the test of cultivation alone is the deter¬ 
mining factor but ‘CHELLAPALLI CASE’, 39 
Mad 341, was distinguished on the ground that 
it related to a land which was originally ryoti 
and the zamindar attempted to prove that there 
was conversion. This decision in my opinion 
establishes that apart from the test of culti¬ 
vation there may be other modes by which the 
character of the land may be determined; and 
in doing so the evidence referred to in S. 135 
as permissible evidence may be taken into con¬ 
sideration. The treatment of the land by the 
zamindar under leases, the terms of which were 
determined by him at his pleasure and the re¬ 
cognition by the tenants that they had no oc¬ 
cupancy rights in the lands were considered 
as sufficient to warrant the inference that the 
land was private land. Ryoti lands were treat¬ 
ed in a different manner from the private 
lands. 

(39) ‘KONDAYYA RAO v. NAGANNA\ 1939- 
2 Mad L J 778, a decision of Wadsworth J. re¬ 
lated to conversion of private land into ryoti 
under a document by which conversion was 
brought about. The learned Judge defines at 
page 781 “home-farm” land as land regarding 
which the land-holder at least retains an ex¬ 
pectation that he will at some not too distant 
a date use it for his own cultivation and en¬ 
joyment. This test, it is claimed, follows from 
the decision in the ‘CHELLAPALLI CASE’, 39 
Mad 341. The learned Judge, however, in lay¬ 
ing down this test does not insist upon proof of 
direct cultivation at some time or other to esta¬ 
blish that a land is home-farm land. A mere 
intention or an expectation to cultivate it even 
if it be at a distant date was enough according 
to the learned Judge to constitute the lands 
home-farm land. 

This decision was carried in appeal under 
Cl. 15 of the Letters Patent in ‘KONDAYYA 
v. NAG ANN A’, ILR (1941) Mad 720, which was 

heard by Sir Lionel Leach C. J. Venkata- 

ramana Rao and Krishnaswami Aiyangar JJ. 
The majority of the Judges. Krishnaswami Ai- 
vp.ngar J. dissenting, confirmed the decision of 
Wadsworth J. that the land was converted ef¬ 
fectively into ryoti land, as the land-holder 
sold the kudiwaram right under the document 
but retained only the melwaram right and they 
also further held that some of the terms in the 
sale-deed which were inconsistent with the land 


being ryoti would not alter the nature and effect 
of the conversion of the land into ryoti. 

The only importance of this decision in my 
opinion, so far as it throws any light in the 
present discussion, is stated at page 726, by 
the learned Chief - Justice that the essential 
characteristic of ryoti tenure is the permanent 
vesting in the tenant of the kudiwaram inter¬ 
est and the permanent retention by the land¬ 
holder of the melwaram right. It would fol- ^ 
low from this definition of the nature of ryoti ^ 
tenure that if there is no such permanent ves- 
ing of the kudiwaram right in his tenant in a 
particular piece of land and both the rights 
were retained by the land-holder it would be 
private land if otherwise the land is not shown 
to be ryoti land to start with. Krishnaswami 
Aiyangar J. who dissented from the majority 
view differed from them and held that a mere 
conveyance of the kudiwaram interest did not 
amount in that particular case to a creation 
of a ryoti tenure in the land conveyed. This 
decision really lays down the test for deter¬ 
mining what constitutes in law a conversion 
of private land into ryoti which is really the 
converse of the conversion of ryoti land into 
private. 

(40) The next decision which is of import¬ 
ance is the unreported judgment of Krishna¬ 
swami Aiyangar and Somayya JJ. in ‘THIAGU- 
RAJASAMI DEV AST AN AM v. MUTHUSWAMT, 
C. M. A. No. 311 of 1943. The lands in that 
case were in an inam village which became an 
estate under the Estates Land Act (Amend¬ 
ment Act XVIII (18) of 1936); and the sole 
question for decision was whether the lands in 
suit were or were not private or home-farm * 
land of the land-holder. 

(41) It would not be out of place at this stage 
to advert briefly to the position of an inamdar 
who owned the kudiwaram in an inam village 
prior to the Estates Land Act, 1908, and there¬ 
after. Before the Act of 1908, the only ques¬ 
tion in an inam village was whether the inam¬ 
dar owned or not the kudiwaram interest in 
the lands. In many villages the distinction 
between what was known as private land in 
permanently settled estates did not obtain. The 
tenant in the land could acquire occupancy 
rights either by grant or by prescription. Sec¬ 
tion 3(2)(d) of the Estates Land Act, 1908, 
converted some of the inam villages t into es¬ 
tates by enacting that if melwaram in a vil¬ 
lage was granted in inam to a person who did 
not * own the kudiwaram right thereof and if 
the grant was either made or confirmed or re¬ 
cognised by the Government it was an estate. 
If the inamdar owned the kudiwaram in the vil¬ 
lage on the date gf the grant the grantee of the 
melwaram would not be a holder of an estate. 
In respect of inam villages which became es¬ 
tates under this definition the legislature con¬ 
sciously or unconsciously applied the broad di¬ 
vision of the land into private land and ryoti 
land and an exception was however recognised 
under S. 8 that if before or after the commence¬ 
ment of the Act, the inamdar acquired the 
kudiwaram interest in any land comprised in 
an estate falling within Cl. (d) of sub-s. 2 of 
S. 3 such lands ceased to he part of the estate. 

It followed therefore that under the old Act 
even after the date of the grant if the inam¬ 
dar acquired kudiwaram interact in any par¬ 
ticular land whether the acquisition was before 
the Act or after the Act it did not matter, the 
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land ceased to be part of the estate and there¬ 
fore ceased to be part of the ryoti land. In 
such cases it was not necessary for the inam- 
dar to show that in respect of such lands the 
test in S. 3 (10) of the lands being private is 
fulfilled in order to prevent the acquisition of 
occupancy rights in such lands by a tenant 
who is let into possession after the Act. 

When we come to the Act of 1936. the situ¬ 
ation however was completely altered and 

* inam villages were made estates irrespective 
of the question whether the grant was of mel- 
waram alone or not and also irrespective of 
the question whether the grantee owned the 
kudiwaram interest at the date of the grant or 
not. Under the definition of private land in 
estates falling under S. 3 (2) (d) of the Act, 
a special definition of private land was em¬ 
bodied in Cl. (b) of S. 3 (10); the inamdar or 
land-holder could prove that the land is pri¬ 
vate land within the meaning of the definition 
if he proved continuous cultivation for a 
period of 12 years either before 1st July 1908 
or before the 1st November 1933, but in either 
case he must further prove that he had since 
retained his kudiwaram interest without con¬ 
verting it into ryoti land. The first clause of 
S. 3 (10) (b) is the same as the first clause of 
Cl. (a) of S. 3 (10). Under sub-cl. (b) (iv) a 
further exception was recognised in the case of 
lands in which the land-holder had acquired 
the entire kudiwaram interest in a land before 
the 1st November 1933, for valuable considera¬ 
tion; but if the purchase was at a sale for ar¬ 
rears of rent, it is further necessary for the 
land-holder to establish that there was conti¬ 
nuous cultivation for a period of 12 years 
f. since the acquisition of the land and that 
he had not converted the land into ryoti. See-- 
tion 8 (5) recognises a limited right of letting 
of land in respect of which there is a prior ad¬ 
judication that the tenant had no occupancy 
rights which adjudication was before the 1st 
November 1933, to let the land for a period of 12 
years, from the commencement of the Amend¬ 
ing Act, 1936 on his own terms. The rules of 
evidence in S. 185 were also altered as a con¬ 
sequence of the alteration of the definition in 
S. 3 (10); in the second proviso to that section 
two sub-clauses were added. Under the first sub¬ 
clause the expression in a lease or patta of the 
land executed or issued on or after 1st July 
1918 implying that a tenant has no right of oc¬ 
cupancy shall not be admissible in evidence for 
the purpose of proving that th e land concerned 
was private land at the commencement of the 
tenancy; and under th e second clause such ex¬ 
pressions would not by themselves be sufficient 
for proving the land concerned as private if 
contained in leases executed or issued before 
the 1st July 1918. 

(42) In C.M. A. No. 311 of 1943 the learn¬ 
ed Judges had to consider whether the lands 
^ in suit wer e home-farm or private lands within 
* the meaning of th e first clause in S. 3 (10) (b), 
i.e., “domain” or “home-farm” land of the land¬ 
holder by whatever designation known such as 
kambattam, khas, sir, or pannai; and it is the 
same word for word as the first part of the 
Cl. (a). There was proof that the land-holder 
was the owner of both the warams, but he was 
not able to establish direct cultivation. The 
learned Judges held that mere proof that the 
land-holder was the owner of both the warams 
would not be sufficient to constitute the land 
private land. The question had to be decided 


on the documentary evidence in the case and 
the other facts established by documents and 
leases produced in the case. It was argued in 
that case on behalf of the tenants that the test 
of actual and direct cultivation by the land¬ 
holder even though he might let it on leases 
for some season, or an intention of cultivating 
it himself should be proved to satisfy th e re¬ 
quirements of the definition relying upon the 
decision in the Chellapalli case, 39 Mad 341. 
This decision it was held by the learned Judges 
and the tests propounded therein apply only to 
cases where the land was admittedly ryoti 
land to start with and was inapplicable to cases 
where the chafacter of the land in its origin 
was unknown. The definition is not confined 
to lands which are known as khas or sir and 
they are given only as examples. If the lands 
are known by these expressions they would be 
domain or home farm land. 

Bqt even in the case where these expressions 
are not shown to have been applied to the lands 
in dispute it did not follow that by that reason 
alone they are not domain or home farm lands. 
If the land is continuously cultivated for a period 
of 12 years it is unnecessary to go to Cl. (i) to 
determine the character of the land. The very 
fact that the definition recognises and includes 
in it lands which are shown to have been culti¬ 
vated as private lands is a clear indication 
that there may be other lands which need not 
satisfy the test of cultivation. The leases in 
the case established that there was a change 
in the personnel of the tenants from time to time, 
the rent was varying and that the tenants had 
a right only to enjoy the produce from fruit 
bearing trees other than ‘iluppai’ trees but had 
no right to cut them, that the ‘iluppai’ trees 
exclusively belonged to the landholder and that 
the lands were leased out by public auction to 
the highest bidder. The cumulative effect ac¬ 
cording to the learned Judges of all these cir¬ 
cumstances is to establish that the lands are 
home farm or private lands. There were also 
other circumstances showing that the landhol¬ 
der treated himself as the absolute owner of 
the both the warams and the tenants themselves 
recognised such ownership in unambiguous 
terms. This case, therefore, is an authority on 
the construction of the definition of private land 
and establishes that apart from proof of actual 
cultivation or an intention to resume cultivation 
at a distant date, there may be other tests by 
which the nature & the character of the land 
could be determined & that the decision in the 
'Chellapalli case’, 39 Mad 341 and the tests pro¬ 
pounded therein are not the sole and exclusive 
tests in order to determine whether a land is 
private or home-farm land or not. The learned 
Judges Held that on the evidence it was esta¬ 
blished that the lands were private lands. This 
decision more or less is analogous to the deci¬ 
sion in ‘LAKSHMAYYA v. APPARAO BAHA¬ 
DUR', 36 Mhd 168 on facts though no reference 
was made to it. 

(43) I now come to the decision in ‘JAGA- 
DEESAM PILLAI v. KUPPAMMAL’, I. L. R. 
(1946) Mad 687 on which strong reliance was 
placed by the learned Advocate for the appel¬ 
lant and which was also considered in some of 
the unreported decisions of this Court. The case 
related to lands in a village which is part of 
the Tanjore palace estate. It is an inam vil¬ 
lage which was an estate under S. 3(2) (d) of 
the old Act or in any event under Madras Act 


<- 1 2 Madras Peliannan y. A. S. Amman Kovil (FB) ( Satyanarayana Rao J,) A. I. R 


XVIII of 1936 and the question was whether the 
lands were private lands or ryoti lands. The 
Tanjore Palace Estate was by treaty ceded in 
1799 to the East India Company by the then 
Raja, under which the company acquired a 
right to collect revenue of th e lands in the Tan- 
jore country. This was continued till 1855 
when the Raja died and the villages lapsed to 
the East India Company. On representations 
made by the senior widow of the last Raja on 
21st August 1862 after she was unsuccessful in 
the litigation which was finally disposed of by 
the Privy Council, the estate was made over 
to the senior widow. There was again litiga¬ 
tion in 1866 between the Ranees when a receiver 
was appointed by the Court to manage the es¬ 
tate. The village in suit was ultimately allotted 
to one Subbanandaji Bhonsle Sahib; but the 
properties were subject to a charge and the 
plaintiff therein purchased them in auction on 
2nd September 1940 in execution of the charge 
decree. The village of Kudavali which was the 
subject-matter of the suit was the village pro¬ 
per and has a hamlet called Ponavasal. 

The earliest document in the case indicated 
that the lands in the village of Kaduveli'and 
its hamlet Ponavasal were ryoti lands in which 
the ryots had occupancy rights. During the 
management by the Government in 1860-61, the 
accounts showed that from the total berlz the 
melwaram and service manyam melwaram are 
deducted and the balance was treated as ‘mjras 
thunduwaram*. The lands during the period of 
management of the receivers were leased to 
tenants but from a document Ex. P. 16 of the 
year 1873 it appears that the cultivators re¬ 
ceived an advance for purchasing seeds foY wet 
lands and that the village was “in amani” which 
term according to the ordinary meaning denotes 
that the lands were under direct cultivation, 
though the learned Judge, Wadsworth, O. C. J. 
expressed a different opinion. There was 
no other evidence of any direct cultivation 
of the lands. The effect of confiscation by the 
Crown of the lands did not affect the rights of 
the mirasi proprietors. 

The learned Officiating. Chief Justice accepted 
the interpretation put upon the word “Domain” 
by Wallis C.J. and Seshagiri Aiyar J. in the 
‘Chellapalli case’, 39 Mad 341, as meaning “land 
immediately surrounding the mansion or 
dwelling house, th e park or chase” and would 
connote land appurtenant to the mansion of the 
lord of the manor, kept by the landlord for his 
personal use and cultivated under his personal 
supervision os distinct from lands let to tenants 
to be farmed without any control from the lord 
of the manor other than such control as is inci¬ 
dent to the lease. The learned Judge further ob¬ 
serves : 

“It seems to us that the sub-clause (b) (1) of 

the definition is intended to cover those lands 

which come obviously/ within what would 

ordinarily to recognised as the domain or 

home-farm, that is to say, lands appurtenant 

to the landholder’s residence and kept for his 

enjoyment and use.” 

I have already shown that this narrow defi¬ 
nition of “domain” or “home-farm” land does 
not tit in with the nature of private land as un¬ 
derstood both in Bengal and in this Presidency. 

Reference was made in the course of the judg¬ 
ment to the unreported decisions of Krishna- 
swami Aiyangar and Somayya JJ. but the learn¬ 
ed Judge differed from the view expressed in 


that case that the decision in the ‘Chellapalli 
case’, 39 Mad 341 and ‘MALLIKARJUNA PRA¬ 
SAD v. SOMAYYA’, 42 Mad 400 P. C. were 
confined to lands which were originally ryoti 
but which were claimed to have been convert¬ 
ed into private land. Apparently from the 
trend of the reasoning of the learned Judge at 
page 703 the learned Judge was not inclined to 
accept this distinction made in the unreported 
decision. In the opinion of the learned Offi¬ 
ciating Chief Justice, Krishnaswami Aiyangar ^ 
and Somayya JJ. dealt with the definition of 5 
private land in a way which was inconsistent 
with and which was irreconcilable with the de¬ 
cision of the Privy Council in ‘MALLIKAR¬ 
JUNA PRASAD v. SOMAYYA’, 42 Mad 400 
(P. C.). He has however inclined to accept the 
correctness of the decision in the unreported 
case on the broad facts and remarked: “but 
with some of the observations contained in that 
judgment we must express our respectful dis¬ 
agreement.” 

The learned Judge does not specify the ob¬ 
servations to which exception was taken and 
from which he expressed his respectful dis¬ 
agreement. It is therefore difficult to see on 
what ground the ‘ratio decidendi* of the unre¬ 
ported decision was not accepted by the learn¬ 
ed Judge. At page 705 of the report the learned 
Judge discusses the nature of home-farm land, 
but from an examination of the discussion by 
the learned Judge it is by no means clear what 
exactly is the test which the learned Judge 
lays down to determine whether a particular 
land is home : farm land or not. He observed 
at page 705: 

“The home farm land is land which the land- ^ 
lord farms himself as distinct from land 
which he lets out to tenants to be farmed. 
This first clause therefore is meant to include 
and signify those lands which are in the or¬ 
dinary sense of the word home farm lands. 
The other clauses of the definition appear to 
deal with those lands which would not neces¬ 
sarily be regarded as home farm lands in the 
ordinary usage of the term, for instance, lands 
which are at a distance from the domain or 
home farm but have been cultivated personal¬ 
ly by the landlord for the required period of 
years, or lands in which the entire tenant’s 
right has been purchased by the landlord 
from the tenant when the land has never been 
treated as ryoti land since the purchase; and 
with reference to those lands there is a pro¬ 
viso that lands purchased at a sale for arrears 
of revenue shall not be regarded as private 
lands unless cultivated directly by the land¬ 
lord for the required period. It seems to us 
that the definition read as a whole indicates 
clearly that the ordinary test for ‘private’ 
land is the test of retention by the land-holder 
for his personal use and cultivation by him 
under his personal supervision. 

No doubt such lands may be let on short 
leases for the convenience of the land-holder 
without losing their distinctive character but 
it does seem to us to be inconsistent with the 
scheme of the Madras Estates Land Act as 
amended to treat as private those lands with 
reference to which the only peculiarity is the 
fact that the landlord owns both the warams 
in the lands and has been letting them out 
on short term leases. There must in our opi¬ 
nion be something in the evidence 
either by way of proof of direct cultiva- 
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tion or by some clear indication of an 
intent to regard these lands as retained 
for the personal use of the land-holder and 
his esiablisnment in order to place those lands 
in the special category of private lands in 
which a tenant under the Madras Estates 
Land Act cannot acquire occupancy rights. 

It seems to us that there are no materials 
in the present case to show that these lands 
have been so cultivated or retained by the 
j.a land-holder. It is said that they are situated 
within a mile or two of one of the places in 
the estate; but they were not in origin home 
farm lands, before the seizure of the estate 
from the Raja, and seeing that the estate has 
been under successive receivers almost con¬ 
tinuously since the regrant there is no evi¬ 
dence that the grantee treated these lands as 
lands kept for his personal use and occupation 
or cultivated them under his personal super¬ 
vision. Seeing that the lands cannot come 
under any other clause of the definition than 
clause (b> (1) of sub-section (10) of S. 3 and 
having regard to the fact that the presump¬ 
tion is in favour of the ryoti character of the 
lands, we must hold that the plaintiff has 
failed to prove that the lands are private 
lands.” 

In this passage he seems to hold and lay down 
varying tests. In the first place lands which 
are far away from the residence of the land¬ 
holder would not be private lands. He em¬ 
phasises the distance and adverts to the circuro 
stances that the lands were a mile or two away 
from the Palace in the estate. Secondly, that 
home farm lands are lands kept for the land- 
+ holder’s enjoyment and use; and the test of 
retention by the land-holder of the land for his 
personal use and cultivation by him under his 
personal supervision is also emphasised. But at 
the same time the learned Judge concedes the 
light of the land-holder to lease out the lands 
on short term leases, for the convenience of the 
land-holder without losing their distinctive cha¬ 
racter. Thirdly, at another place, the learned 
Judge emphasises the test of cultivation, and 
fourthly again emphasises an intention to re¬ 
gard the lands as retained for his personal use 
and that there should also be an origin for 
home farm lands. 

If the test is one of intention and if the right 
to lease the lands is conceded, a land-holder who 
owns both the warams and has always left the 
lands on short term leases at varying or fixed 
rates of rent and also had taken something from 
the tenant in recognition of his ownership of 
kudiwaram, it is difficult to see why in such a 
case an intention to retain the lands for personal 
use cannot b e inferred. The retention of the 
kudiwaram itself without parting with it in my 
opinion is clear indication of an intention to re¬ 
sume cultivation even if it b e 'at some distant fu- 
-t ture date. To restrict the definition to lands “ap¬ 
purtenant to the mansion of the manor” is to over¬ 
look the essence of the nature of private land 
as the history of these lands shows. Ss. 19 and 
134 of the Act clearly contemplates the leasing 
of the land to tenants and even the exchange 
of pattas and muchilikas which is clear indica¬ 
tion that the lands need not be shown to have 
been cultivated at any time. Above all, in the 
concluding portion of the judgment he empha¬ 
sises the fact that the lands in suit were not 
jn origin home farm lands before the seizure of 
the estate from the Rajah. In other words, it 


means that the lands were shown to be once 
rvoti and therefore by any possible means they 
could not be converted into private land except 
by direct cultivation for a continuous period 
of 12 years. If this was what was meant in 
the judgment one need not quarrel with any or 
all of the observations of the learned Judge. 
The lands in the case, like the lands in the 
‘Chellapalii’ case, 39 Mad 341 were at their in- 
ception ryoti lands and the confiscation did not 
even affect the rights of the tenants, as held 
by the learned Judge. If that is so, by any 
amount of dealing with the property under the 
leases conversion into private land could not 
be artected. The actual decision in the case may 
be right on facts but the narrow and restricted 
definition of private and home farm lands 
which the learned Judges have indicated can¬ 
not be accepted as laying down the correct test. 
In my opinion the test was correctly laid down 
in the unreportcd decision in C. M. A. No. 311 
of 1943. 

(44) After this decision in ‘JAGADEESAM v. 
KUPPAMMAL’, I L R (1946) Mad 687, there 
are some unreported decisions of this Court to 
which our attention was drawn. In ‘SWAMI 
VANN1AR v. NAGARAJU’, S. A. No. 847 of 
1946 Rajagopalan J. had to consider the test 
to be applied under S. 3(10) (b) (iv) of the Act 
to establish retention of the kudiwaram interest 
in the land aller acquisition of the kudiwaram. 
It was also contended in that case on the 
strength of the decision in ‘JAGADEESAM v. 
KUPPAMMAL 1 , I. L. R. (1946) Mad 687 that 
the test of cultivation and retention by the land¬ 
holder for his personal use and cultivation 
should be established to prove the retention o£ 
kudiwaram within the meaning of that sub¬ 
clause. The learned Judge held that the deci¬ 
sion in ‘JAGADEESAM v. KUPPAMMAL’, 
I. L. R. (1946) Mad 687 has no application and 
that the case before him was really covered by 
the decision in ‘RAJAYYA v. LAXMANA 
AYYAR*, I. L. R. (1946) Mad 181. The lease 
for short periods according to the learned Judge 
with varying terms would really indicate a de¬ 
finite intention on the part of the land-holder to 
retain his kudiwaram interest, not that he in¬ 
tended to part with it in favour of the lessee. 
The fact that the. lessee was the same is not 
enough to prove an intention to part with the 
kudiwaram interest. 

In my view the intention to retain the kudiwa¬ 
ram interest & the intention to retain for cultiva¬ 
tion are not different intentions. If a person re¬ 
tains the kudiwaram interest for what purpose 
does he retain it? Only for the purpose of leasing 
it on his own terms and if necessary to resume 
cultivation. The test applied by Rajagopalan J. 
to establish retention of the kudiwaram in¬ 
terest may equally be applied to deduce an in¬ 
tention to resume cultivation of the kudiwaram 
interest owned by the landholder. 

The learned Chief Justice and Rajagopalan J. 
in ‘RAMAKRISHNA RAO v. SESHAYYA’ App. 
No. 53 of 1946 considered whether on the broad 
facts of that case the land was private land or 
not. One peculiar feature in the case before 
the learned Judges was that practically the 
whole extent of the estate claimed as the pri¬ 
vate land of the land-holder. The land-holder 
however was unable to prove continuous cul¬ 
tivation but he was able to establish by evi¬ 
dence that he was keeping a large establishment 
of farm-servants in the village, live stock, agri- 
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cultural implements and was carrying on per¬ 
sonal cultivation of lands which were not taken 
up by the tenants. It was found that the lands 
were 1500 acres in extent and were more or less 
around the house of the land-holder. From these 
facts, it was inferred that the lands were pri¬ 
vate lands. The decision in ‘JAGADEESAN v. 
KUPPAMMAL’, I. L. R. (1946) Mad 687 was 
referred to in the course of the judgment and 
the passage from that decision already extracted 
In this judgment was also cited. The decision 
proceeded on the facts established in the case & 
it does not take us beyond the decisions already 
referred to. 

Recently the question was examined by Subba 
Rao and Chandra Reddi JJ. in ‘PARISH 
PRIEST OF KARAYAR PARISH v. THIAGA- 
RAJASWAMI DEVASTHANAM*, App. Nos. 
176 to 178 and 493 of 1946. The learned Judges 
accept the test laid down in ‘JAGADEESAN v. 
KUPPAMMAL*, I. L. R. (1946) Mad 687. 

(45) The legal position is summarised as 
follows: 

“The legal position having regard to the pro¬ 
visions of the Act and the decisions dealing 
with them in so far as it is relevant for the 
purposes of this case may briefly be stated 
thus. Private land as defined under the 
Madras Estates Land Act comprises two cate¬ 
gories, private lands, technically so called and 
lands deemed to be private lands. In regard 
to private lands strictly so called, it must be 
a domain or home farm land as understood 
in law. The mere fact that particular lands 
are described in popular province as pannai, 
kambattam, sir, khas, is not decisive of the 
question unless the lands so called partake 
of the characteristics of domain or home- 
farm lands. * 

The test to ascertain whether a land is 
domain or home farm is that accepted by the 
Judicial Committee in ‘MALLIKARJUNA 
PRASAD v. SOMAYYA*. 42 Mad 400 i.e. 
land which a zamindar has cultivated him¬ 
self and intends to retain as resumable for 
cultivation by himself even if from time to 
time he demises for a season. Whenever a 
question therefore arises whether a land is 
private land technically so called as defined 
in sub-clause (1) of clause (b) to S. 3 (10) the 
resumption is that it is not a private land, 
he recitals in the leases, pattas etc. after 
1918 must be excluded and the recitals in 
similar documents prior to 1918 in themselves 
are not sufficient evidence. There must be 
in addition direct evidence that these lands 
were either domain or home farm lands in 
the sense that they were in their origin lands 
directly cultivated by the landlord or reserved 
by him for his direct cultivation. We are not 
concerned in this case with the question .whe¬ 
ther ryoti lands could be converted into pri¬ 
vate lands.’’ 

(46) Reference may now be made to the 
judgment of my learned brother Viswanatha 
Sastri J. in ‘NARAYUDU v. VENKATARAMA- 
MURTI’, (1949) 2 Mad L J 623. It arose out 
of a suit for rent which was instituted in a civil 
Court by the land-holder. The tenants pleaded 
that the lands were ryoti lands and that the 
civil Court had no jurisdiction to try the suit. 
The question for determination was whether the 
lands were or were not private lands. The 
Courts below upheld the contention of the land¬ 


holder that the lands were private lands and 
decreed the suits for rent. In the revision pe¬ 
tition before the learned Judge this finding was 
canvassed on the ground that the Court below 
gave themselves jurisdiction by a wrong deci¬ 
sion that the lands were private lands and that 
they did not apply the correct test to determine 
the question whether the lands were private or 
not. The lands were admittedly situated in a 
permanently settled estate and the question was 
whether they satistled the definition of private 
land in the first part of S. 3(10) (a) of the Es¬ 
tates Land Act. The test adopted in the ‘Chel- 
palli case’, 39 Mad 341 and by Wadsworth 
O.C.J. in ‘JAGADEESAM v. KUPPAMMAL’, 
I. L. R. (1946) Mad 687 that domain lands are 
confined to lands appurtenant to the land-hol¬ 
der’s residence and kept for his enjoyment and 
use was rightly rejected ,by the learned Judge 
as inapplicable to conditions of land tenure in 
this presidency and as being opposed to the 
conception of private lands having regard to its 
history and nature. The learned Judge makes 
reference to the decision in ‘LAKSHMAYYA v. 
APPA RAO’, 36 Mad 168 and accepts the de¬ 
cision as correct. 

The learned Judge examined elaborately the 
provisions of the Act and the decisions bearing 
upon the question and came to the conclusion 
that evidence of direct cultivation was not neces¬ 
sary and was not the only mode by which a 
land could be proved to be private land. Having 
regard to the course of the dealing by the za¬ 
mindar of the lands from 1877 to 1939 which 
established that the zamindar treated the lands 
as private land and that the tenants acquiesced 
in the position that they had no occupancy 
rights in the land, the learned Judge came to 
the conclusion that the lands in question were 
private Jgnds. For the reasons given by the 
learned Judge in his judgment I respectfully 
agree with his conclusions and also adopt the 
test applied by him to determine the character 
of the land as warranted by the provisions of 
the Act and the nature and character of pri¬ 
vate land as understood before and after the 
Estates Land Act. 

(47) This review of the decisions shows the 
conflict of judicial opinion and that the princi¬ 
ple of ‘stare decisis* has no application. It is 
in view of the conflict that these cases were 
referred to a Full Bench to resolve the conflict. 

(48) Lastly, I have to refer to the decision of 
the Privy Council in ‘BINDESHWARI PRA¬ 
SAD v. KESHOPRASAD SINGH’, 5 Pat 634 
(P. C.) which in my opinion is decisive on the 
question which we have to decide. It is a deci¬ 
sion under S. 120 of the Bengal Tenancy Act 
and this judgment of the High Court is report¬ 
ed in ‘KESHOPRASAD SINGH v. PARAMESH- 
WARI PRASAD’, 2 Pat 414. Before dealing 
with this case it will be convenient to refer to 
the language of S. 120 of the Bengal Tenancy 
Act: 

“S. 120(1): The Revenue Officer shall record 
as a proprietor’s private land: 

(a) land which is proved to have been culti¬ 
vated as Khamar (zirat, sir) nil, nijjot (or 
kamat) by the proprietor himself with his own 
stock or by his own servants or by hired la¬ 
bour for twelve continuous years immediately 
before the passing of this Act, and, 

(b) cultivated land which is recognised by 
village, usage as proprietor’s khamar (zirut, 
sir), nil, nijjot (or kamat). 


, 1952 
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(2) In determining whether any other land 
ought to be recorded as a proprietor’s private 
land, the officer shall have regard to local 
custom, and to the question whether the land 
was, before the 2nd day of March 1883, speci¬ 
fically let as proprietor’s private land, and to 
any other evidence that may be produced, but 
shall presume that land is not a proprietor’s 
private land until the contrary is shown.” 

The rest of the clauses of the section are not 
^important. Clause (a) corresponds to the second 
• part of S. 3(10) (a), clause (b) corresponds to 
the first part. Clause 2 corresponds to S. 185. 

In the case in ‘BINDHESHWARI PRASAD v. 
KESHO PRASAD’, 5 Pat 034 (P. C.) a suit was 
instituted by the Maharaja of Dumraon for pos¬ 
session of the lands by ejecting the defendants. 
The defence was that the defendants had oc¬ 
cupancy rights in the lands and therefore they 
could not be ejected. Th e Subordinate Judge 
found that the lands were not zirait lands and 
that the defendants had rights of occupancy 
and made a decree dismissing the suit. The 
plaintiff appealed to the High Court of Patna 
which reversed the decree of the Subordinate 
Judge and granted a decree in ejectment to the 
plaintiff with mesne profits holding that the 
land was private land. The history of the lands 
was that they were in the bed of the river Ganga 
until shortly before 1843, when they emerged 
from the Ganges and part of it became fit for 
cultivation. In 1843, the Government who were 
interested in carrying on a stud farm obtained 
possession of the land from the Maharaja of 
Dumaron and cultivated the lands by them¬ 
selves for a period of 30 years. The fact that 
^ the Government held the land under the Maha¬ 
raja is made clear in the judgment of the High 
Court in ‘KESHO PRASAD v. PARAME- 
SHWARI PRASAD’, 2 Pat 414. In 1873, the 
Government surrendered the land to the Maha¬ 
raja of Dumaron and vacated possession with¬ 
out claiming any interest in the lands. There¬ 
after the Maharaja let the lands to a Mr. Fox 
for a term of years which was extended in 
1883 by nine years under a kabuliat executed 
by Mr. Fox on the 21st June 1883. 

In that kabuliat Mr. Fox admitted that under 
no circumstances could he claim occupancy rights 
in the lands and that after the expiration of 
the term the Maharaja was at liberty to keep 
the said lands as his private lands or to lease 
them to others. In 1891 the Maharaja granted 
occupancy rights to Mr. Fox in consideration 
of the valuable services rendered by him to 
the Maharaja. Under the Bengal Tenancy Act 
occupancy right is a statutory right and i s not 
conferred by gift by the land-holder. Mr. Fox 
defaulted payment of^ rent as a consequence 
of which in a suit instituted for recovery of ar¬ 
rears. a decree was obtained and the righr. 
title and interest of Mr. Fox was sold in exe- 
^ cution on 2nd March 1896 which was purchas- 
r ed by the Maharajah himself. Mr. Fox’s rights 
in the lands terminated by this sale. On 2nd 
March 1896 the Maharaja let the lands to two 
persons for a term of five years who did not 
however acquire any occupancy rights in the 
land. In 1902, the Maharani who succeeded 
to the estate let the lands to the father o< the 
defendants for a term of seven years from fasli 
1309 to 1315 which was followed by an exchange 
of patta and kabuliat between the parties. 

Under these documents lands were admitted to 
be zirait lands and that the lessees had no oc¬ 


cupancy rights and that after the expiry of 
the term the Maharani should be entitled to 
keep the lands for herself in her possession 
or let them out to tenants as she pleased. The 
father of the defendants continued in posses¬ 
sion until his death and thereafter the defend¬ 
ant continued in possession. In 1903 the es¬ 
tate was in the management of the Court of 
Wards. The mother of. the defendants who 
were then minors obtained for their benefit a 
temporary settlement of the land for a term 
of nine years from fasli 1316 to 1324 and exe¬ 
cuted a kabuliat which contained terms by 
which it was admitted that they had no occu¬ 
pancy rights in the land and that after the 
expiry of the lease the lands would be surrendr 
ered. After the term had expired the defend¬ 
ants refused to surrender possession and a suit 
was therefore instituted. 

In 1910 the mother of the defendants 
as guardian instituted certain suits in 
ejectment against trespassers and in the 
plaints in those suits also she admitted that 
the lands were private lands of the Dumaron 
Raja which were also recognised by custom 
as such. One of the questions raised and argu¬ 
ed before the Privy Council was whether the 
admissions in the kabuliat executed after 2nd 
March 1833 that the lands were the Maharaja’s 
private lands were admissible in evidence. As 
already stated by me above, the Privy Council 
held that the said admissions were admissible. 
Their Lordships of the Judicial Committee con¬ 
sidered the question even apart from the ad¬ 
missions contained in subsequent documents. At 
page 645 it is observed: 

“But quite apart from that and even if their 
Lordships had taken a strict view in favour 
of the appellant of S. 120, the Bengal Tenancy 
Act, 1885, as it now stands, and irrespective 
of the patta of 1902 and the kabuliats of 1883 
and 1892, still having regard to th<? facts that 
the lands which the Government held for 
30 years were used by the Government for 
similar purposes as they would have been 
used by the Maharaja of Dumaron if he had 
been the owner of a stud farm, that no one 
claimed any right in any of them as settled 
zaiyat or, except trespassers without any title, 
as having an occupancy right in any of them, 
and to the statements as to the character of 
the land by the defendants and their mother 
in the plaints of 1910, when they were the 
plaintiffs in the suits against trespassers to 
which their Lordships have referred, and to 
the kabuliat given in 1908 by Mussaramat 
Radha Kuar to the Manager of the Court of 
Wards, their Lordships find that there was 
ample admissible evidence that the lands 
were a zirat of the,Dumaron Raj, and that the 
defendants had no right of occupancy in 
them.” 

From a perusal of the reports of this judgment 
and the judgment of th e High Court in 4 KESHO 
PROSAD v. PARAMESHRI PRASAD’, 2 Pat 
414, which was confirmed by the Judicial Com¬ 
mittee it would be seen that from 1843 upto 
the date of the institution of the suit out of which 
the appeal arose, there was no trace of any cul- 
tivation or of an intention to resume cultiva¬ 
tion at a future date in the case. Th e onlv 
evidence to prove that the land was private land 
was the admissions contained in the leases 
before 1883 and after and on that evidence 
and on* that evidence alone, the Judicial Com¬ 
mittee concluded that the lands were proved 
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*o be private lands. All that is stated in the 
definition in S. 120 of the Bengal Act excluding 
the first clause (a) which requires continuous 
-cultivation lor a period of 12 years is that the 
land is cultivated land which is recognised by 
village usage as proprietor’s khamar (zirat, sir) 
Jiii, nijjot (or kamat). No indication is given 
m this definition that the land should be within 
.a particular distance of the zamindar’s residence 
-and though the words “kamar” etc. occur which 
.have been interpreted as lands which are in the 
cultivation of the Zamindar, still the Privy 
Council held that the lands are private lands, 
•even though cultivation was not proved. From 
this decision which was pronounced by the 
Highest Tribunal under a section which is in 
•pari materia’ with that in the Estates Land 
Act, it follows that the test of cultivation or 
even the test of intention to cultivate is not the 
only mode by which a land could be established 
to be private land. This decision and the deci¬ 
sion in ‘LAKSHMAYYA v. APPARAO BAHA¬ 
DUR’, 36 Mad 168, were not referred to either 
in the decision in ‘JAGADEESAM v. KUPPAM- 
MAL\ 1LR (1946) Mad 687, by Wardsworth 
O. C. J. or in the unreported decisions to which 
reference has already been made. 

(49) From the foregoing discussion the fol¬ 
lowing propositions are established: 

1. If the land is known to be ryoti at its 
inception the only mode by which it could be 
converted into private land is by proof of con¬ 
tinuous cultivation for a period of 12 years 
prior to the commencement of the Act. 

2. Even if the nature of the land is not known, 
continuous cultivation for the required period 
of 12 years before the commencement of the 
Act would conclusively establish that the land 
is private land. 

3. If there is no proof of cultivation for a 
continuous period of 12 years before the com¬ 
mencement of the Act, the land may be proved 
to be private land by other methods; provided 
the land was not shown to be once ryoti. 

4. Cultivation of the lands or leasing of the 
lands under short-term leases may be one mode 
of proof. 

5. An intention to cultivate or resume for 
cultivation is also a test to decide that the land 
Is private land and such intention may be esta¬ 
blished by any other means, not necessarily by 
cultivation and by cultivation alone. 

6. The essence of private land is continuous 
course of conduct on the part of the land-holder 
asserting and acting on the footing that he is 
the absolute owner thereof and recognition and 
acceptance by the tenants that the land-holder 
lias absolute right in the land. 

7. Mere proof that the land-holder is the 
owner of both the warams is not sufficient to 
prove that the land is private land. 

(50) It now remains to briefly refer to 
the evidence in the case on which the find¬ 
ing of the Courts below is based. The evi¬ 
dence in the second appeals batch and in 
the civil revision petition batch is similar. 
Between the years 1815 and 1864 there are no 
documents throwing light on the question in 
issue. We do not know how the grantee en¬ 
joyed these lands from the date of grant upto 
1864. Between the years 1864 and subsequently 
there are the sale-deeds E\. P. 1 series under 
which the temples acquired absolute rights in 
the property. The recitals in the sale-deeds 
sr e more or less similar. Under these docu¬ 


ments, the rights of the vendor in the nanJa, 
punja, limber, fruit bearing trees, thottam, well, 
inclusive of the hamlets together with the 
cocoanut trees and all trees excluding the resi¬ 
dential quarters were conveyed. There is spe¬ 
cific reference to the transfer of the,‘‘iru varams” 
that is, both kudiwaram and melwaram in all 
these sale-deeds which indicates that the 
vendors were in enjoyment of the kudiwaram 
right in the lands as well. 

There are next the leases executed by tenants 
commencing from 1886 in the second appeals 
batch and 1373 in the rent batch. The leases 
in the second appeal batch are Exs. P. 2 series 
and the clauses in all these leases are more or 
less similar. The tenants specifically admitted 
in those documents that the lessor was the 
owner of both the warams and agreed to harvest 
the crops under the supervision of the land¬ 
holder and measure half of it to the land-holder 
as melwaram. and in recognition of the right 
of ownership the Kudiwaram by the land-holder 
and as lessee thereof they further agreed 
to pay one pangu of swami bhogam at the rate 
of 6* Ramalinga Marukkals and two straw 
bundles including cess for one transplantation 
at the rate of one arina and take the balances 
of the produce. There is the further condition 
that thev would render service to the temple in 
respect of the share. There is also the “quit” 
clause in all the leases by which the tenants 
undertook to surrender the lands after the 
expiry of the term fixed the leases. The leases 
from’ 1866 to 1896 were for a period of five 
years. In 1898 there were two such leases for 
a period of three years. Then in 1902 there 
were leases for a period of five years except one 
which was for a period of four years. In 1919 
the leases were all for a period of three years. 
In the rent batch also the leases were, in some 
cases for five years, in others, for three years, 
and there were also some leases for seven and 
more years. 

The documents have been analysed by the 
Courts below and the effect of the documents 
is summarised by the learned Subordinate 
Judge in paragraph 16 of the judgment in the 
second appeal batch and ther e is also a simi¬ 
lar summary in the rent batch as well. He 
says that the temple owned the kudiwaram and 
melwaram rights; that though the tenants were 
not disturbed from possession of the lands; 
there were some instances in which there was 
also a change of tenancy. The right of the 
temple to both the warams was admitted in the 
leases and there is the further payment of sw'aml 
bhogam. a share from out of the tenants share 
of the produce in recognition of the ownership 
of the temple to the lands. The tenants never 
asserted during the whole course of the period 
till 1930 that they were entitled to kudiwaram 
interest. On the contrary in almost all the 
documents there were clear admissions that 
they had no kudiwaram rights and that the 
temple owned the kudiwaram right as well as 
the melwaram. In some of the leases in des¬ 
cribing the boundaries the surrounding pro¬ 
perties were described as property owned by 
the temple and not bv the cultivating tenants. 
The 'payment of swami bhogam by the tenants 
a verv important circumstance in my opmion 
indicating that the land is private land of which 
the temple is the full owner and is treated as 
a category of land in which the ryots could 
never acquire occupancy rights. 
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The meaning of “swami bhogam” and its the Court of Wards in 1890 “pannai” lands in 
significance was considered by Sadasiva Aiyar the district are those in which the Zamindar 
j in ‘Naina Pillai v. Ramanathan,* 33 Mad LJ or Inamdar owns both the landlord’s and te- 
84 at P* 98, nants’ right and that he can lease out the lands 

“The word ‘swami bhogam’ used in Exs. to any one he likes for cultivation and obtain 
A. F. F. 1 and other documents has got a set- from him “swami bhogam” or Thunduvaram, 
tied meaning in the Tanjore and Chingleput a rent obtained in acknowledgment to the land- 
districts. Wilson in his Glossary says: ‘Swami lord’s tenancy right in the soil, in addition to 
bhogam in the tamil country means the the melwaram or landlord’s share, and that 
share of the produce or rent which is paid most of the Dharmasanams in the zamindari 
jj to the Mirasidar or hereditary proprietor by were held under “pannai tenure”. This indi- 
the tenant cultivator holding the land in farm cates that in this district these incidents are 
for a fixed period”. I think the use of the understood by usage as establishing that the 
word swami bhogam in Ex. A in almost con- tenure is pannai tenure and therefore it follows 
elusive as to the full proprietorship of both that the lands are treated by usage as private 
the melwaram and kudiwaram rights in the lands of the land-holder. The evidence there- 
temple.” fore establishes in this case that for nearly 

This decision was affirmed by the Privy a period of 80 or 90 years to which the docu- 
Council in ‘Naina Pillai v. Ramanathan,’ 47 ments relate, the lands are treated as lands in 
Mad 337. At page 356 of the report the mean- which the tenants under no circumstances ac- 
ing given to local term bv the learned Judges Quire occupancy rights. In other words, the 
of this Court was accepted and their Lordships * and is treated as private land and not ryoti. 
observed: Apart from the execution of the leases, there 

“All those learned Judges were, from their ai *e admissions by the tenants themselves even 

local knowledge, in a better position than aflei * th e Act and even after 1898 establishing 

their Lordships are, to correctly appreciate that the lands are the absolute property of the 
the meaning of the vernacular terms in use land-holder which can only mean that they are 
in the tamil country of Tanjore in reference private lands. Such evidence is admissible and 
to interest in lands, and all those learned it would be legitimate to draw from such ad¬ 
judges in carefully considered and exhaus- missions that the lands are private lands as has 
live judgments found, to state briefly their been laid down b y th e Privy Council in ‘Bin- 
findings, that the endowed property of the deshwari Prasad v. Kesho Prasad,’ 5 Pat 634 
temple, of which the lands in question form- p 9 alread >' referred to. 

ed part was not an ‘estate* within the mean- The leases were for short terms and con¬ 

ing of Madras Act I of 1908 and that the de- tained surrender clauses; and the obligation to 
fendants were not, under the Act or other- P a y swami bhogam is also enjoinpd by the 
wise, tenants with a right of permanent oc- leases * This treatment of the lands by the 
w cupancy”. land-holder and the exercise of th e rights by 

BKS: sjsspsrajrj !r 5^7^ 

234 at p 248) Mad L J tenants »s clear and cogent evidence from which 
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would be an enhancement. I t is however SS as nriv a t»Mnd c P f heS ^-l eC ?P 1S . ing \ he Iands 

necessary to decide whether swami bhogam in occunancv JfJhtc tS* 1 ? th » e t( ?! nts had no 

such circumstances would not be an illegal occupancy rights. The Courts below in my 

vhancement. The payment of swamf bho C am beTrided ’* ?‘ V6 to ^Question that had to 
♦ therefore is a clear indication of not only^hS ea«P from * n < J n ™ Pr ° ached J he evidence in the 
admission by th e tenant of th e ownership 1 of r^rhld P ♦, P e . rs P ectlv e and the finding 

5® land-holder of the kudiwaram Tnleres? ° n wjflaw n °.‘ by any 

the land but also an indication on the part of rwt 1 justify interference bv this 

the land-holder of his intention to retain the thZw S ?'° nd n PP ^‘ 1 hav e hesitation 
kudiwaram and th e object of such a retention confirming the decision of the 

can only be that at some future date he intends St? - ^ ^ and . d,smi ssmg the second ap- 
to resume fo r cultivation if necessary tends Rf ls and the re ^ ,si0n Petitions with costs. In 
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petitions turns upon the answer to the question 
whether the lands which formed the subject- 
matter of the suits were the “private lands” of 
the plaintiils land-holders, as defined in 
S. 3(10)(a) of the Madras Estates Land Act, 

1 ox 1908, hereinafter called “the Act”, or whe¬ 
ther they were ryoti lands in which the defen- 
dants-tenants had acquired a right of occupancy 
by virtue of S. (3(1) of the Act. In the argu¬ 
ments before us, title to a permanent tenancy 
by prescription, pleaded and found against in 
the Courts below, has not been relied on and 
the tenants rested their case entirely on the 
Act. 

(54) The essential facts relating to the his¬ 
tory of the land have been set out in the judg¬ 
ment of my learned brother, Satyanarayana 
Rao J. and I therefore forbear from summaris¬ 
ing them on my own account. I agree that the vil¬ 
lage of Manamelpatti which was originally part 
of the Sivaganga zamindari is an “estate” fall¬ 
ing within S. 3 (2) (e) of the Act. The plain¬ 
tiffs are therefor^ “land-holders” as defined in 
S. 3 (5) of the Act. The defendants would be 
“ryots” if the lands in their occupation are 
“ryoti” as defined in S. 3 (16) and the lands 
would be “ryoti” unless proved to be “private 
lands” as defined in S. 3 (10) (a) of the Act. 

(55) The lands in question have been pur¬ 
chased by the plaintiffs and their predecessors- 
in-title under a series of sale-deeds ranging 
from 1864-1914 with both waram rights. In 
vernacular conveyancing it is customary to 
speak of the absolute ownership of land as 
consisting of iruwaram rights, i.e. # of both mel- 
waram and kudiwaram, even though there are 
no distinct, independent and co-existing in¬ 
terests in the land like melwaram and kudi¬ 
waram in the lands conveyed. In the case of 
ryotwari lands and “private lands” as defined 
in the Act the distinction between melwaram 
and kudiwaram is notional and the rent pay¬ 
able to the absolute proprietor of the land is 
called “melwaram” and the tenant’s share of 
the produce “kudiwaram” though the tenant 
has no permanent right of occupancy in the 
lands and his rights are regulated solely by the 
contract of lease between him and the proprie¬ 
tor. 

The lands in question have been leased in 
parcels to tenants from time to time under 
terminable leases for periods ranging from three 
to ten years. The leases are not continuous but 
they cover the entire lands. All the leases con¬ 
tain a provision for the payment of ‘swami- 
bhogam’ to the lessors in addition to the mel¬ 
waram. Under the leases of 1873 the tenants 
agreed to surrender the land to the lessors when¬ 
ever required by the latter at the beginning of 
the Tamil New Year. In the leases of the years 
1885 to 1891 there are provisions for surrender 
of the land after the expiry of the term in the 
Tamil month of Chitrai. In the leases of 1905 
there is a stipulation that if the conditions of 
the leases are not observed, the lessors would 
be at liberty to cancel the leases and let out 
the lands to other tenants even before the ex¬ 
piry of the term. In the leases for the period 
from 1919 to 1922 there is a provision for sur¬ 
render of the lands by the tenants at the end 
of Uie term. 

In all the leases there is a stipulation for 
rendering service to the two temples to which 
the lands belong. The leases are described as 
‘swamibhogam’ leases and the title of the lessor 


to both warams in the lands is admitted. The 
leases range from 1873 to 1922. It has been 
found by the Courts below that though there 
has sometimes been a change in the personnel 
of the tenants, in the majority of cases the lands 
have continued to be in the occupation of the 
families of the tenants hereditarily. Before 
1930 none of the tenants asserted or claimed a 
right of occupancy in the lands. During the 
years 1930 to 1935 two or three tenants pur¬ 
ported to sell or mortgage their holdings under ^ 
Ex. D. 4 to Ex. D. 7 but the plaintiffs were not * 
parties to or aware of these transactions. There 
is no evidence of direct cultivation of any of 
the lands by the land-holders by their own 
servants or by hired labour with their own 
or hired stock at any time. 

(56) The crucial question may now be posed. 
Are the lands in question the “private lands” 
ox the land-holders as defined in S. 3 (10) (a)j 
of the Act? Mr. Sundaram Aiyar for the appel¬ 
lants contends—and this is the pinch of the case— 
that direct cultivation by the land-holder for 
an appreciable period of time must be proved 
in every case where a land is claimed to be 
the “private land” of the land-holder. He says 
that direct cultivation is implicit in the very 
definition of private land in S. 3 (10) (a) and 
that this is the view taken in the decisions 
of this Court and the Judicial Committee. He 
conceded the concession being both self imposed 
and allowed by decisions that occasional or spo¬ 
radic leasing of the lands with the intention of 
resuming direct cultivation by the land-holder 
would not be fatal to a claim that the lands 
are “private lands”. He relied on a number 
of reported and unreported decisions which will 
be referred to later. The contention of the „ 
respondent is that direct cultivation is only an 
evidentiary fact, may be an important piece 
of evidence, but is not a touchstone of the 
character of land as private land. 

(57) The draftsman of Act I (1) of 1908 has 
assumed a certain amount of knowledge of the 
history and the incidents of land tenures in 
zamindar areas in this Presidency on the part 
of those who have to interpret the Act. Ox 
recent years views have been advanced by some 
learned Judges of this Court which have intro¬ 
duced an element of doubt and perplexity ir l 
the interpretation of Ss. 3 (10) (a) and 185 ox 
the Act. The arguments in this case fully re¬ 
flected the uncertainty and conflict discernible 
in the decisions, attributable, in my humble 
opinion, to the Judicial embroidery of the lan¬ 
guage of the Act. 

In mv recent judgment in ‘NARAYUDU v. 
VENKATARAMANAMURTHP, 1949-2 Mad L J 
623. I ventured to protest, though alone, against 
the wrong approach to the question now under 
debate in some of the earlier decisions. I am 
loath to relv on my own decision as a precedent 
and I take this opportunity of expressing my 
views with great deference to those who nave 
held differently and with more elaboration than 
I thought necessary on the previous occasion. 

The topic now under discussion has been 
darkened, rather than illumined, by a false 
analogy which has been drawn with feudal 
tenures and manorial customs in England, lne 
substitution of extracts from Judgments dealing 
with cases of conversion of ryoti land into pri¬ 
vate land for the language of Ss. 3 (10) (a), 
and 185 of the Act and the wholesale adoption 
of expressions used by learned Judges in tna i 
connection, as if they were the words of tne 
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Statute itself, have also been responsible for 
much of th£ uncertainty in this corner of the 
law. 

(58) My own researches have not been as 
wide as those of my learned brother Satya- 
narayana Rao J. and in any case I need not 
cover the same ground. It is necessary, how¬ 
ever, to sketch briefly the background of the 
Legislation which became Act 1 (1) of 1908. 
The whole of the lands, whether cultivated or 

S cultivable or waste in the cour.tr>' have been 
from time immemorial apportioned to a parti¬ 
cular village, so that all lands are within the 
known boundary’ of some village. Even today 
the village is the unit of revenue administration. 

Under what may be called the common law 
of this part of the country, there are two main 
beneficial interests in cultivable lands, viz., the 
melwaram and the kudiwaram. Melwaram be¬ 
longed to the State or to its assignee who might 
be zamindar, poligar jagirdar or inamdar and 
the kudiwaram to the ryot or cultivating occu¬ 
pants of the land who had a right to remain in 
possession of the land so long as he paid the 
rent or revenue exigible. These were the only 
principal and independent interests in the land 
but there might be subordinate interests derived 
from the one or the other. 

Subordinate tenure-holders from zamindars, 
poligars or jagirdars holding under grants 
either rent free or subject to the payment of a 
favourable rent to the superior landlords, were 
themselves in the position of landlords or per¬ 
sons entitled only to the melwaram. Persons 
holding as sub-tenants under the ryot or kudi- 
waramdar had no right of permanent occupancy 
in the lands. 

So far I have referred to two distinct and in¬ 
dependent interests in the cultivable lands. 
There were also two distinct classes of such 
lands, viz., one the pannai, kambattam, home- 
farm or to use the phraseology of the Act “pri¬ 
vate lands” of the Zamindar, Poligar or Jagirdar 
and the other, the ayan, zeroyati, seri, or 
peasant lands, styled as “ryoti” lands in the 
Act. In the first class of lands both the mel¬ 
waram and kudiwaram rights belonged to the 
zamindar, poligar or jagirdar and in the 
second, the melwaram alone. The bulk of the 
lands belong to the latter class. The former 
rulers of the country had made special grants 
of land to the farmers of revenue or rent collec¬ 
tors who later on came to be known as zamin¬ 
dars, poligars, or jagirdars for the subsistence of 
themselves, their families, followers, retainers 
and dependants. These dignitaries were also 
brought under cultivation with their own ser¬ 
vants or hired labour waste lands in which there 
was no right of occupancy. These lands con¬ 
stituted the private lands of the zamindar in 
which the cultivating tenants had no occu¬ 
pancy rights as contrasted with the public lands 
in which they could acquire such rights. This 
was the state of affairs at the time of the 
Permanent Settlement in 1802. 

(59) Both in the instructions issued to the 
Collectors for the purpose of carrying out 
the Permanent Settlement and under S. 2 of 
Regulation XXV (25) of 1802 th e pannai or 
homefarm lands of the Zamindar. Poligar or 
Jagirdar were treated as lands liable to pay 
revenue to the Government. They were taken 
P. a , c ™ unt j n cal culating the assets of the 
Zammdari and fixing the peishcusb payable to 

the ftrsTreport^ ^ 1)03111011 15 11)113 ^ted “ 


“Al! private lands at present appropriated by 
the Zamindars and other land-holders to the 
subsistence of themselves and f amili es as well 
as all lands held by private servants and 
dependants will be considered as forming part 
of the circar land and therewith responsible 
for the public Jama." 

Section 2 of the Regulation recognised and 
vested the proprietary right of the soil at least 
in the pannai or private lands, in the zamindar, 
though its language was much more sweeping 
and ail embracing and inappropriate with re¬ 
ference to the public lands in respect of which 
he was, under the customary law, entitled to 
the melwaram. Regulation IV (4) of 1822 was 
passed declaring that Regulation XXV (25) of 
1802 was not intended to define, limit, infringe 
or destroy the rights of any description of te¬ 
nants. but as these rights were nowhere 
defined, there ensued much litigation and con¬ 
troversy regarding the respective rights of 
zamindars and tenants in public lands. 

It is unnecessary, for the purposes of this case, 
to refer to the course of decision in this Court 
resolving such disputes. Suffice it to sav that 
the first two Indian Judges of this Court, whose 
knowledge of the land tenures of this Presi¬ 
dency was only equalled by th e lucidity of their 
exposition of legal principles were largely res¬ 
ponsible for according judicial recognition to 
the permanent occupancy rights of ryots of 
public lands in zamin areas bv their bold de¬ 
claration that “contractual relations and com¬ 
petitive rents” were incompatible with the status 
of such ryots. This principle applied not only 
to lands in the occupation of ryots but also to 
lands relinquished by former ryots as well as 
unoccupied but cultivable lands which were all 
considered to be public lands. See ‘VENKATA 
MAHALAKSHMAMMA v. RAMAJOGP, 16 Mad 
2.1; ‘VENKATANARASLMHA v. KOTAYYA’ 
20 Mad 299; ‘CHEEKATI ZAMINDAR'S CASE* 
23 Mad 318. 

But it was only in respect of the “public 
domain later on defined in the Act as “ryoti 
lands" that the cultivating tenant in possession 
or occupation acquired a permanent right of 
occupancy. This right was not extended to the 
kambattam, pannai, or homefarm land, the 
“private domain" of the zamindar In the 
respect of such lands, the tenants did not 
acquire a permanent right of occupancy by 
reason of their cultivation of such lands, the 
relationship between the zamindar and the 
tenants bemg regulated by the terms of the 
contract between the parties. 

(60) Reference may here be made to a few 

nfsw S a° f th ^ Court , dealin g with the rights 

P ^ nnai ,ands the pass- 

, of 1 W. 1908. Referring to pannai 
lands in a zamindan in the Madura District 

the 5 mt vmage and the Sivaglmga 
zammdari once formed part) the District Judge 
observed in an early case as follows: ^ 

“They are lands to which the proprietor has 

rw*e1^ dl fh Ve irf!f ht ' 11)31 13 to say ' t* 1 ® ri gt»t to 
• a,e kudiwaram produce and the right 

j melwaram; lands regarding 
which land-holders can arrange their own 
I?™}* 01 r “jt. Sometimes these lands are cul- 
tivated under the Zamindar’s own pWhs 

•f othersJ ,UneS 7 We let out f< * Avalon 
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This view was affirmed by a Bench of this 
Court, Kindersley J. remarking: 

“The Judge says that they are lands to which 
the proprietor has an exclusive right, a right 
to the kudiwaram and to the melwaram. This 
is certainly something more than the tenure 
of an ordinary ryot, who is not entitled to the 
melwaram. And it appears to me from this 
and other cases which I have met with in 
this Court, that we cannot say that the defen¬ 
dant would have held these pannai lands if 
he had not been the zamindar.” 

The case was decided by the District Judge in 
1870. The decision on appeal is reported as 
‘NAGAYASAMI KAMAYYA v. VIRASAMI’, 7 
MHCR 53. In a later decision in ‘VENKATA- 
GIRI ZAMINDAR v. RAGHAVAN*, 9 Mad 142, 
Turner C. J. stated the characteristic feature of 
“private’* or homefarm lands in a zamindari in 
these terms: 

“They are lands which according to a very 
general custom of the country the Zamindar 
reserves for his own cultivation when he 
thinks fit to resume them and on which a 
right of occupancy does not accrue.” 

That private lands in Zamindari areas were 
often leased to tenants for cultivation on con¬ 
tractual terms, without the tenants acquiring 
any right of occupancy, is also clear from the 
discussion of the evidence of Sir S. Subramania 
Aiyar J. in the ‘CHEEKATI ZAMINDAR’S 
CASE’, 23 Mad 318, at pages 325 and 326. 

(61) Though the kambattam, pannai, home- 
farm or private lands of the zamindar were 
distinct from the zeroyati, seri or ryoti lands 
in a village and the bulk of the lands belonged 
to the latter class, it was found in practice that 
the zamindars were gradually extending the 
area of their private lands by incorporating 
ryoti lands therein. In a contest between a 
rich and powerful zamindar and ignorant and 
poor ryots the odds were of course, immensely 
in favour of the former. The rights too. whose 
origin, had to be traced to remote times, were 
not capable of easy proof. 

According to contemporary testimony, ryots in 
the southern Districts held their own against 
zamindars and even defied them, while in the 
Northern sircars the zamindars were more grasp¬ 
ing and were generally masters of the situation. 
The Estates Land Act was passed in 1908 in 
order, as its preamble states “to amend and 
declare the law relating to the holding of land 
in estates in the Presidency of Madras”. Its 
general effect may be stated in the words of the 
Judicial Committee: 

“In declaring the rights of the occupancy ryots 
and emphasising the distinction between the 
landlord’s ‘private lands* and the ‘ryoti* lands, 
the new Act affirmed the old customary law 
that had always been recognised by the Bri¬ 
tish administration. Apart from rules relat¬ 
ing to procedure and jurisdiction of the re¬ 
venue Courts, it created one new right in order 
to settle the constant disputes beween land¬ 
lords and tenants which had been going on for 
nearly a century, it gave occupancy rights to 
all ‘ryots* in occupation of lands within an 
‘estate’ at the time of the passing of the Act. 
It also gave some security to non-occupancy 
ryots in the enjoyment of their lands. In 
other respects, generally speaking, it declared 
and gave statutory recognition to existing 

rights and status.The existence in a village 

oi 'pannai* lands in which the tenant cannot 


acquire occupancy rights except by contract, 

connotes the existence of lands in which he 

can acquire such rights by prescription.” 

(‘CHIDAMBARA S1VAPRAKASA v. VEER- 

AMA REDDP. 45 Mad 586 (PC).’* 

“Ryoti land'* and “private land” are mutually 
exclusive categories under S. 3 (16) of the Act 
though they may both form component parts of’ 
the same village. The distinction between the 
two classes of lands is maintained throughout 
the Act in respect of the rights and liabilities 
acquired or incurred and in respect of the juris¬ 
diction of the Courts that have to adjudicate 
upon them. The fundamental difference is that 
the land-holder is the absolute owner of “pri¬ 
vate land** of both the melwaram and the 
kudiwaram, though the distinction between 
the two warams is notional in such a case. 
Nobody else has an interest except such as 
the land-holder might create under a contract 
or grant. The land-holder has a right to enjoy 
the land as he pleases either by direct culti¬ 
vation or through tenants. He can lease out the 
lands at competitive rents and enforce the other 
terms of the contract of tenancy. The tenant 
does not acquire a permanent right of occu¬ 
pancy by being admitted to possession of such 
land." In the case of ryoti land there exists 
two separate and independent interests the mel¬ 
waram and kudiwaram the former being vested 
in the land-holder and the latter in the ryot and 
the relations between the land-holder and the 
ryot are governed by the Act. 

(62) We are concerned in the present case 
to find out the true character of the land, whe¬ 
ther it is ryoti or private land. Section 3 (10) 
(a) defines “private lands.” The reference to 
Khambattam. khas, sir or pannai is only by way 
of illustration. The test of direct cultivation 
prescribed in the second part of S. 3(10) (a) is 
not laid down for private lands falling within 
the first part of the clause. It is conceded by all 
the decisions that lands retained by a zamindar 
as resumable for direct cultivation by him 
would be private lands. 

Section 185 of the Act deals with evidentiary 
matters that have to be considered in arriving 
at a conclusion whether a particular land whose 
origin is not known is private land. The two 
provisions have to be read together. The first 
proviso is to S. 185 lays down a presumption 
that a land is ryoti unless the contrary is shown, 
thereby casting the onus of proof on the land¬ 
holder. S. 185 does not profess to enumerate 
or exhaust all the heads of relevant evidence 
and does not shut out any evidence that would 
be admissible under the Evidence Act to prove 
a relevant fact or fact in issue except a parti¬ 
cular category of evidence in connection with 
major inams. 

The reference to ‘‘local customs’* in clause 1 
of S. 185 is somewhat vague and indefinite. It 
evidently contemplates cases where, according 
to the consciousness of the village community, 
certain lands are always regarded as the pri¬ 
vate lands of the zamindar as distinct from 
serai, zeroyati or ryoti land. 

It is well known that ryoti lands are treated 
differently from private lands in many respects. 
In the case of private lands the rents vary from 
time to time; the tenants change, periodical 
leases with provision for eviction or surrender 
are granted; and the land-holder is recognised 
and admitted to be the owner of both the warams. 
In the case of ryoti lands the rents are uniform 
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and fixed; the tenants have hereditary rights 
and the right of alienation; and pattas and 
muchilikas do not provide for surrender of 
possession by tenants. In these and other ways 
the villagers recognise private lands as distinct 
from ryoti lands. 

Section 185(2) requires the Court to have re¬ 
gard to the question whether the land was speci¬ 
fically let as private land before the first day 
of July 1898, that being the date when the pro¬ 
posal for legislation which became Act 1 of 
1908 was first mooted. It cannot be that the 
legislature required that the expression “private 
land” which was defined for the first time in 
Act 1 of 1908 should have been used in that 
sense in leases granted before 1898. The word 
“let” emphasises the importance of the terms 
and the conditions of the tenancy and requires 
attention to the substance of the contract rather 
than the nomenclature of the land. 

If the land-holder, had dealt with the lands 
as an absolute owner and with the tenant as 
a person who had no higher or other rights 
than those conferred by the contract of lease, 
and the tenant had admitted the absolute 
ownership of the land-holder and his own posi¬ 
tion as a person without any right of occupancy, 
evidence of such letting is relevant. 

Notwithstanding the opinions to the contrary 
expressed in this Court, it must now be held 
on the authority of the decision of the Judicial 
Committee in ‘BINDESHWARI PRASAD v. 
KESHO PRASAD’, 5 Pat 634 P. C. decided un¬ 
der the corresponding provisions of S. 120 of 
the Bengal Tenancy Act that leases subsequent 
to 1898 negating a right of occupancy in the 
.tenants are also admissible to prove the charac¬ 
ter of the land. 

This was also the view of Sundaram Aiyar J. 
in ‘LAKSHMAYYA v. APPARAO BAHADUR’, 
36 Mad 168, of Wallis C.J. in the first ‘CHELLA- 
PALLE case*, 39 Mad 341 and of Krishnan and 
Venkatasubba Rao JJ. in the ‘NORTH VAL- 
LUR case’, 50 Mad 201, and of Abdur Rahim 
and Oldfield JJ. in ‘APPUROW v. KAVERI’, 

7 Mad L W 271. 

Indeed S. 185(3) requires the Court to con¬ 
sider “any other evidence” that may be pro¬ 
duced and is wide enough to allow the recep¬ 
tion of leases after 1898 in evidence though 
their probative value might not be as great as 
those of leases granted before 1898. . 

There was a provision in S. 181 of the Act 
that Ss. 6, 8, 10, 11, 12, 19 and 46 do not apply 
to a land-holder’s private land but this provi¬ 
sion was deleted by the amending Act of 1934 
on the ground that those sections applied only 
to ryoti lands and the provision was otiose 
The other provisions of the Act clearly also 
recognise that private lands could be let out by 
the land-holder without the risk of the lands 
losing their character as private lands. See 

f ‘ s - 1)34, 158, and 161. Neither leases nor 

e exchange of pattas and muchilikas impair 
e character of lands as private lands. 

To arrive at the conclusion that though S. 185 
authorises the reception in evidence of leases 
containing admissions of tenants negativing 
their rights of occupancy in order to prove that 
a land is private land, such leasing is an infor¬ 
mative circumstance and that the character of 
tne land as private land could in no 
b j e u established without proof of 
the land-holders direct cultivation, is a feat 
01 mental gymnastics beyond my capacity. Jt 


is not in my opinion, legitimate to write into 
S. 185 limitations and qualifications which the 
Legislature has not thought fit to insert. 

(63) Section 185(3) permits the production of 
"any other evidence’’. It is not without signi¬ 
ficance that in a section dealing with the evi¬ 
dence that has to be considered in arriving at 
a conclusion as regards the character of the 
land as private land, no specific reference is 
made, to what, according to the appellants, is a 
primary and indispensable evidentiary fact, viz. v 
direct cultivation by the land-holder. I do not 
say that it is not a relevant or weighty con¬ 
sideration but it comes in only under the omni¬ 
bus provision allowing "other evidence”. 

(64) The further argument of Mr. A. Sunda¬ 
ram Aiyar for the appellant is that the require¬ 
ment of direct cultivation by the land-holder is 
obvious from or at any rate plainly implicit in 
the definition of “private land” in S. 3(10) (a) 
as the domain or home farm land of the land¬ 
holder. Occasional leasing with an intention 
to resume direct cultivation being permissible 
it is said that S. 185(2) must be read as referr¬ 
ing only to such leases. He says that S. 18S 
which deals with evidentiary matter should not 
be construed so as to abrogate the substantive 
provision found in S. 3(10) (a). 

The argument has been sought to be sus¬ 
tained by reference to glossaries and dictiona¬ 
ries interpreting the words sir, khas, kambat- 
tam and pannai and the authority of prior 
decisions of this Court and th e Privy Council. 
M.v learned brother Satyanarayana Rao J. has 
discussed the dictionary or glossary meaning of 
these expressions and I need not traverse the 
same grounds. 

Section 3(10) (a) deals with two categories 
of lands (a) private lands properly so-called 
i.e.. home-farm lands of which kambattam and 
pannai are given as examples, (b) lands whose 
ongm or character is not known or which were 
once ryoti lands. The enumeration of different 
of P nvat e lands in Cl. (a) i s only illus¬ 
trative and not exhaustive. In the case of lands 
coming under Cl. (b) above described, proof of 
direct cultivation by the land-holder with his 

f e J7 an , S , or , by hired labour with the own 
or hired stock for a continuous period of 12 
years before 1st July, 1908 without any other 
evidence, constitutes the lands “private lands”. 
Ryoti land however could be converted into 
private land only in this manner and no other 

f, nd r lnici, cultivation by the land-holder for 
the requisite period, i s an indispensable consi¬ 
gn A 35 held by this C °urt 

M n U R?f?^. 9 «) G Mad V 2 2 3 S F3 HARAMA - 
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twelve years before 1st July 1908 would with- 
° u n t “° T re - conclusively establish they ar e private 
lands. In respect of lands once rvnti 

orVvItotad ’“to JgJS 

tor 12 years before 
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by which their true character can be establish¬ 
ed. S. 185 renders admissible not only leases 
before 1898 showing that the lands were specifi¬ 
cally let as private lands but also such other 
evidence as would be relevant under the Evi¬ 
dence Act. If in respect of such lands there 
is relevant evidence other than direct cultiva¬ 
tion is is open to a Court to find on such evi¬ 
dence that the lands are private lands. 

(65) Before I consider the cases cited at the 
Bar I wish to clear the ground by stating that 
we are not concerned in this case with conver¬ 
sion of ryoti land into private land but only 
with the nature of the evidence required to 
establish the original character of the land as 
private land. Before S. 185 was amended in 
1934, it contained a proviso that land directly 
cultivated by th.e land-holder as private land 
for 12 years before 1st July 1908 shall be deemed 
to be private land even though the land was 
originally ryoti. It has always been the law 
that mere merger of the kudiwaram interest 
dn the melwaram does not convert ryoti land 
into private land. 

Before the amendment of 1934 conflicting 
views were expressed by learned Judges as to 
whether the proviso to S. 185 was exhaustive 
and retrospectively prohibited other modes by 
which conversion of ryoti land into private land 
has been effected before the Act. Wallis C.J. 
in ‘CHELLAPALLI case*, 39 Mad 341 and 
Krishnan and Venkatasubba Rao JJ. in the 
NORTH VALLUR case, 50 Mad 201 took the 
view that the proviso to S. 185 was not exhaus¬ 
tive and that such conversion was not retros¬ 
pectively affected by Act 1 of 1908 while Sesha- 
e»iri Aiyar J. in the ‘CHELLAPALLI case’, 39 
Mad 341, Abdur Rahim and Burn JJ. in ‘MAL- 
LIKARJUNA v. SUBBIAH’, 39 Mad L J 277 and 
Sadasiva Aiyar J. in the ‘NUZVID case’, 45 
Mad 39 took the opposite view. 

A reference to this past controversy is neces¬ 
sary in order to appraise the value of the deci¬ 
sion relied on by the appellants. Wallis C.J. 
who was of the opinion that the proviso to 
S 185 (before amendment) did not retrospec¬ 
tively prohibit conversion of ryoti land into 
private land before the Act or the recognition 
of such conversion as legal by the Court after 
the Act, even though direct cultivation for 12 
years before 1-7-1908 under the proviso to S. 185 
'(as it then stood) was not proved observed that 
*he test of direct cultivation found in the pro¬ 
viso might well be applied as a test even to other 
cases of conversion claimed to have been effect¬ 
ed in other modes before the Act came into 
force ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 39 Mad 341. On appeal the Judi¬ 
cial Committee approved of the application of 
the test suggested by the proviso to S- 85 even 
to cases of conversion not falling within the 
proviso. See 'MALLIKARJUNA PRASAD v. 
SOMAYYA’, 42 Mad 400, P. C. 

The force of this observation is considerably 
weakened by the deletion of the proviso to 
S 185 in 1934. Though Wallis C.J. started by 
observing that the case “raises a question of 
importance as to what constitutes private land 
under the Act" the further discussion shows that 
the learned Chief Justice was considering only 
a case of conversion of what was once admitted- 

y rvoti land into private land. He found that 
the zamindar had at no time directly cultivated 
the lands which he claimed to have converted 
and that his treatment of the lands as kambat- 


tam in his accounts was merely colourable for 
the purpose of defeating the occupancy rights 
of tenants. He referred to ‘BUDLEY v. BUKH- 
TOO\ 3 NWPHCR 203, itself a case of colour- 
able conversion of ryoti land merely by means 
of entries in records as sir or private land, 
where the Court had observed that 
“sir land was land which a zamindar had cul¬ 
tivated himself and intended to retain as 
resumabie for cultivation by himself even 
when from time to time he demised it for a ^ 
season.*' 

Seshagiri Aiyar J. referred to home farm land 
as land that “has been ordinarily cultivated per¬ 
sonally by the landlord at the outset”. The 
policy of the Act is to prevent an extension of 
private land in a zamindari by a process of con¬ 
version or even by legitimate acquisition of the 
ryoti interest as shown by S. 8 of the Act. 

The proviso to S. 185 was deleted and a cor¬ 
responding provision inserted in S. 3(10) (a) in 
1934 to emphasise the position that direct cul¬ 
tivation for 12 years before 1-7-1908 is the only 
method of conversion of ryoti land into private 
land recognised by the Act, thereby overruling 
the views of Wallis C.J. in the ‘CHELLAPALLE 
case*, 39 Mad 341 and Krishnan and Venkatsub- 
ba Rao JJ. in the ‘NORTH VALLUR case’, 50 
Mad 201. and Sadasiva Aiyar J. in the NUZVID 
case*, 45 Mad 39. 

That this is the effect of S. 3(10) (a) after 
the amendment of 1934 has now been held by 
the Full Bench in ‘BANDHRU JOGI v. SEE- 
THARAMAMURTI’, ILR (1948) Mad 223. The 
stringent requirement of direct cultivation im¬ 
posed by law to discourage conversion of ryoti 
land and to prevent a land-holder from increas¬ 
ing his stock of private land at the expense 
ryoti interests need not be imported into a con¬ 
sideration of the question whether a particular 
ljyid whose origin is not known, is ryoti or pri¬ 
vate. # •. 

(66) In the course of their judgment in the 
‘CHELLAPALLIE case’, 39 Mad 341 Wallis C.J. 
and Seshagiri Aiyar J. interpreted the 
word “domain” in S. 3(10) (a) of the 

Act as denoting land immediately surrounding 
the mansion house, park or chase of a lord of 
the manor and in his immediate occupancy and 
applied the same test to determine the private 
land of his Indian counter part, the zamindar. 

Wadsworth O.C.J. and Koman J. in ‘JAGA- 
DEESAM v. KUPPAMMAL’, ILR (1946) Mad 
687 observed that th e word “domain” or home 
farm would connote land appurtenant to the 
mansion of the lord of the manor kept by the 
lord for his personal use and cultivated under 
his personal supervision. 

In the ‘TEDLAM case, RAMKRISHNARAO v. 
SESHAYYA’, A. S. 53 of 1946 decided by the 
learned Chief Justice and Rajagopalan J. the 
latter under the impact of these two deci¬ 
sions, felt bound to refer to the unprentontious 
village house of an absentee mokhasadar as^ 
answering the description of the “mansion ot 
the lord of the manor” and the lands in the vil¬ 
lage of an extent of 1500 acres as laying round 
about the “mansion” house. f 

The* decisions in the ‘CHELLAPALLI Case^ 
39 Mad 341 and ‘JAGADEESAM PALAIS 
case’, I. L. R. (1946) Mad. 687 were cited, the 
latter at great length .and foUowed In ^ 
judgment in ‘P. NARAYADU v. VENKATARA- 
MANAMURTI’, (1949) 2 Mad L J 623 I have 
expressed my dissent from this narrow inter¬ 
pretation of this term and pointed out that » 
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has no relation to the actual conditions prevail¬ 
ing in this Presidency. “The mansion house” 
test would not be applicable to this country ex¬ 
cept in rare cases. It is a matter of common 
knbwledge that Zamindars, Poligars, Jagirdars 
and major inamdars owned considerable ex¬ 
tents of private land in several villages far re¬ 
moved from their dwellings. , 

In England manorial lands were not conti- 
»guous and often lay scattered about amongst 
▼'and intersected by other lands having nothing 
to do with the manor. The demesne lands fell 
into three classes (a) lands occupied by the 
lord of the manor himself (b) lands which the 
lord allowed his velliens to occupy and culti¬ 
vate upon certain terms corresponding to the 
copyhold lands of later times (c) lands allowed 
to lie waste or common in which free tenants 
and copyholders had important rights along 
with the lord of the manor. The English 
country side is not organised on the same lines 
as Indian villages where by reason of facili¬ 
ties for irrigation, cultivable lands usually 
form a block separated from the inhabitants' 
houses which lie close together usually in the 
village natham. 


(67) ‘YARLAGADDA MALLIKARJUNA v. 
SUBBIAH', 39 Mad L J 277, decided by Abdur 
Rahim and Burn JJ. was also a case where 
- lands admittedly once ryoti were claimed to 
have been converted into private lands by the 
zamindar of Chellapalle. Abdur Rahim J. re¬ 
ferred to home farm land as land which the 
zamindar .is entitled to deal with in any way he 
chooses by contract without being hampered 
by the provisions of the Act”. Burn J. refer- 
i red to private land as land in which the entire 
interest is vested in the land-holder and the 
rights of tenants are based on contract in con¬ 
trast with ryoti land in which two separate 
and distinct interests known as melwaram and 
kudiwaram exist, the former vesting in the 
land-holder and the latter in the ryot. 

The learned Judges agreed with the opinion 
of Seshagiri Aiyar J. in the earlier ‘CHELLA- 
PALLI CASE*, 39 Mad 341, that the only mode 
recognised by the Act for converting ryoti in¬ 
to private land was direct cultivation by the 
land-holder for 12 years before 1908. They 
also applied the test of direct cultivation or 
retention of land for direct cultivation adopted 
by Wallis C. J. in the earlier case and held 
that as there had been no direct cultivation 
by the land-holder at any time, the lands re¬ 
tained their original character as ryoti lands. 
The mere description of ryoti lands as kambat- 
tam m leases granted by the zamindar during 
comparatively recent times and the transfer of 
ryoti lands to the category of kambattam lands 
in the zamindan accounts without any change 
*. er ?^ re ^e lands and without any 
idea of taking up direct cultivation were held 
•jto be mere colourable transactions. This case 

same lines as the first ‘CHELLAP- 

These two decisions do not compel us to 
bold that where the question is not whether 
. land once ryoti has since been converted into 

i Ian 2 £ ut whether the land is ryoti or 
ffi?* land, it must be considered to be ryoti 
®y. er y case where there is no proof of 
cultivation by the land-holder for a sub- 
S®** The test of direct cultivation 

rvoH b! l( r Sl f ed upon even for a conversion of 
tyoti land into private land in the NORTH VAL- 

1962 Mad./45 & <6 


LUR CASE, 50 Mad 201, overruled by a Full- 
Bench on another point. 

(68) I shall now proceed to consider the de¬ 
cisions where the question was not one of con¬ 
version but of the ascertainment of the true- 
character of the lands as ryoti or private lands. 
The earliest reported case after Act I of 1908* 
so far as I know, is the decision in ‘LAKSHM- 
AYYA v. APPARAO BAHADUR', 36 Mad 168, 
where this Court held that the lands in dispute 
were the private lands of the Gannavaram 
Zamindar. There was apparently no evidence 
in that case of direct cultivation and certainly 
no such evidence was referred to, or relied upon, 
in the High Court. The lands had been leas¬ 
ed to tenants under muchilikas from 1892 on¬ 
wards, the lands being described as 4 savaram ,p 
lands of the Zamindar, a description whicht 
this Court differing from the District Judge, 
held to be one of ambiguous and uncertain 
import. Savaram lands which are analogous 
to ‘nankar' lands in Upper India connote lands 
kept by the zamindar for the support of him¬ 
self and the members of his family and would 
‘prima facie' be his private lands according to 
the notions prevalent in the Northern Sircars. 

This Court posed the real question as being 
"whether the evidence was sufficient to esta¬ 
blish that the zamindar was the owner of both 
the melwaram and the kudiwaram in the 
lands” and answered it in the affirmative rely¬ 
ing on the following circumstances. The lands 
were treated in the accounts of the zamindar 
as different from ‘seri' or ryoti lands and were 
held by tenants on rates of rent different fromL 
those prevailing for ‘seri’ lands. Water cess 
on the lands was paid by the Zamindar while 
ryots lands. Water cess on the lands was paid 
by the Zamindar while ryots paid the cess in 
respect of ryoti lands. In the ’eases granted 
since 1892 the zamindar asserted, and the te¬ 
nants admitted, his full proprietary rights io, 
the lands. In the leases of 1896 and 1897 the- 
lands were let as private lands. Grain rents 
had been substituted for money rents and the 
leases had been granted by auction to the high¬ 
est bidder. 


This decision i s a clear pronouncement that 
the character of a land as a private land could 
be established by the modes than by proof off 
direct cultivation by the landholder. Sundara 
A’yar that the Act did not lay down, 

any definite rule as to all the kinds of evi- 
dence that might be produced to prove thatr 
the lands were private lands and the leases 
granted subsequent to July 1898 were not shutu 
°ut by S. 185 of the Act, a view which was 
a^rmed by Wallis C. J. in the ‘CHELLAPA T.t.t 
P A t SE - 39 Mad 341, and Krishnan and Ven- 
katasubba Rao JJ. in ‘NORTH VAIT rm 
P AS E’ 50 Mad 201. and the JudiciS ComSSS 

Pat 6?4^!f WARI PRASAD ' S CAS?, * 

• decision of the Judicial Committee 

634 PR ASAD’S CASE 1 , 5 Pafc 

bearW C in b th 0 ^ opimon a ver y important 
bearing on the topic now under consideration. 

ZJe case A a ™ se ^der S. 120 of the Bengal 

Tcnency Act corresponding to S. 3 (10) faV 

and Ss. 185 (1) (2) and (3) of our Act. It is 

a matter of common knowledge that our Act 

was modelled on the Bengal Tenancy Act, the 

famTS* • Set u »!? ent having proceeded on the 
same lines in both provinces. - 

, *5 iSuL caSe tt” 5 Maharaja of Dumraon, the 
land-holder, sued for eviction of his teiaSs 
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from the large extent of lands situated in the 
zamindari alleging that they were his ‘zerait’ 
or private lands. The tenants pleaded that 
they were ryoti lands in which they had ac¬ 
quired a statutory right of permanent occu¬ 
pancy under Ss. 20 and 21 of the Bengal 
Tenancy Act corresponding to S. 6 of our Act. 
The lands in question were 225 bighas in ex¬ 
tent and had emerged in 1843 by the fluvial 
action of the Ganges and become part of the 
zamindari. The bulk of the lands was suitable 
for cultivation. The entire lands had been 
leased from time to time by the Maharaja to 
the Government from 1843 till 1873 when the 
Government surrendered possession to him. 
The lands were again leased in 1873 to a Mr. 
Fox for ten years, the lease being renewed in 
1883 for a further term of nine years under a 
kabuliat which recited ‘inter alia’ that the lands 
were ‘zerait’ (private lands) of the lessor. In 
1891 the Maharaja even granted permanent 
occupancy rights in the lands to Mr. Fox in 
consideration of his services. Mr. Fox fell into 
arrears of rent and the Maharaja filed a suit, 
obtained a decree and purchased the right, title 
and interest of Mr. Fox in the lands in 1896. 
Thereafter the lands were leased by the Maha¬ 
raja to one Akauri Ram for a period of five 
years. „ 

In 1902 the proprietrix of the Dumraon Raj 
granted a lease of the lands to Keshav Prasad, 
the father of the defendants, for a term of 7 
years, the lands being described in the kabu¬ 
liat as the zerait lands of the lessor. The 
lessee agreed that the lessor would be at liberty 
to lease the lands to anybody he liked at the 
end of the term. The lessee, and after his 
death, his sons, remained in possession for the 
full term of seven years except during a tem¬ 
porary dispossession from some of the lands by 
trespassers who had no title and who had set 
up an untenable claim of occupancy right. 

In the suits filed by the heirs of the lessee 
for eviction of the trespassers they had des¬ 
cribed the lands as zerait lands of the Dum¬ 
raon Raj. Under a fresh kabuliat executed on 
8-12-1908 by the heirs of Keshava Prasad, the 
original lessee, the term of the lease was ex¬ 
tended till 1925. This kabuliat also contained 
admissions by the lessees that the lands were 
the zerait of the lessor and there were also 
stipulations to the effect that the lessees would 
not claim rights of occupancy and that the 
lessor would be at liberty to take and keep 
possession of the lands himself or settle the 
lands on any other person at the expiry of the 
term. On the expiry of the term of this last 
kabuliat, the lessees declined to give up pos¬ 
session and asserted that they were ryots who 
had acquired occupancy rights. 

The Judicial Committee held, affirming the 
decision of the Patna High Court, that the lands 
were the private lands of the Dumraon Raj in 
which the lessees could not and did not ac¬ 
quire occupancy rights. Though the lands had 
never been under tjie direct cultivation of the 
zamindar at anytime since their emergence in 
1843 and had always been leased to tenants 
as zerait lands for varying terms, they were 
nevertheless held to be the private lands of the 
zamindar. This conclusion was based only on 
the terms of the several leases referring to the 
lands as zerait lands and the admissions of the 
tenants that they had no right of occupancy 
In them. 

The Judicial Committee also held that the 


admissions in leases executed by tenants after 
1883 (the corresponding date under our Act 
being 1898) negativing a right of occupancy in 
the lands were admissible in evidence to prove 
the character of the lands as private lands. In 
other words, the Judicial Committee did not 
exclude any evidence admissible under Evi¬ 
dence Act to^prove that the lands were the 
private lands of the Zamindar. 

The learned advocate for the appellant dis¬ 
tinguished the case as resting on the terms of y 
S. 120 of the Bengal Tenancy Act and as 
having no application to the construction of 
our Act. I am unable to find any appreciable 
difference between the two provisions. Section 
120 (1) (a) of the Bengal Tenancy Act cor¬ 
responds to the second part of S. 3 (10) (a) of 
our Act; S. 120 (1) (b) corresponds to the 
first part of S. 3 (10) (a); and S. 120 (2) 
corresponds to Cls. 1, 2 and 3 and the first 
proviso to S. 185 of our Act. Not only is there 
no material difference in the law applicable 
but the facts in the Patna case were very 
much stronger against the case of the land¬ 
holder who had even gone to the length of 
creating occupancy rights in Mr. Fox and 
might therefore well have been presumed to 
have given up any intention of direct cultiva¬ 
tion. He had even purchased the occupancy 
rights of Mr. Fox at an execution sale for 
arrears of rent. 

Under S. 22 of the Bengal Tenancy Act (cor¬ 
responding to S. 8 of our Act), an acquisition 
of occupancy rights by the land-holder at a 
rent sale does not enable him to hold the land 
as ryoti. Nevertheless the Privy Council held 
that the transaction by which the Dumraon ^ 
Raj conferred permanent tenancy rights on 
Mr. Fox did not affect the character of the 
lands as zerait and when they came back to 
the possession of the Raj by a purchase at an 
execution sale, they regained the character 
which they originally possessed. It is some¬ 
what unfortunate that this decision has not 
been the subject of consideration by this Court 
on many occasions when its relevancy was 
beyond dispute. , . 

(70) I shall now deal with the later deci¬ 
sions of this Court. In ‘CHINNARIGADU v. 
RANGAYYA’, AIR (22) 1935 Mad 789. the 
question was whether certain land was ryoti 
or the private land of the zamindar. There 
was no evidence of direct cultivation by the 
land-holder at any time. On the other hand, 
the evidence adduced by the land-holder con¬ 
sisted of periodical leases originating from 1877. 
The tenants had been given ‘sagubadi’ pattas 
which were different from those jssued to 
tenants of ryoti lands. The lands were des¬ 
cribed as kambattam and there was a provi¬ 
sion in the leases granted before 1891 for sur¬ 
render of the land by the tenants at the end 
of the term. The tenants however had not been 
turned out of the land but allowed to continue 
from year to year. On these facts Madhavan 
Nair J. held that the lands were the private 
lands of the land-holder though never directly 
cultivated by him. m „ t . r4 

In the unreported case of ‘SRI THIAGA- 
RAJASAMI DEVASTANAM V. MUTHU- 
SWAMI’. C. M. A. No. 311 of 1943 Krishna- 
swami Aiyangar and Somayya JJ. dealt witn * 
case of private lands in a whole mam VUAa ® 
which had been granted with both warams to 
a temple and which became an estate unaer 
S. 3 (2) (d) as amended by Act 18 of 
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The Court held that the mere fact that the 
land-holder was the grantee of both the warams 
was not sufficient to show that the land was 
his private land, having regard to the statu¬ 
tory presumption in S. 185 of the Act that land 
is ryoti and also to the provisions of the 
Ss. 185-A and 185-B of the Act. There was 
no proof of direct cultivation of the land by 
the land-holder at any time, the land having 
been periodically leased out as required by a 
V scheme framed for the temple. The case fell 
« within S. 3 (10) (b) (1) of the Act, which, in 
the case of major inams, corresponds to the 
first portion of S. 3 (10) (a) applicable to the 
zamindaris; palayams and jagirs. 

It was pointed out by the learned Judges 
that the words “sir”, “khas”, “khambattam” 
and “pannal” were given in S. 3 (10) merely as 
examples of private lands properly so called 
and that in the ca3e of lands not bearing the 
particular nomenclature, the Court would still 
have to find out whether the lands were private 
lands, i.e., the domain or home-farm land of 
the land-holder. The Court relied upon terms 
in the leases granted before 1st July 1918 im¬ 
plying that the tenants had no right of occu¬ 
pancy in proof of the private character of the 
lands. The changes in the personnel of the 
tenants, the variations in the rent payable, the 
restrictions on the rights of tenants to enjoy the 
trees on th e land, the fixing of a term of 
years with a provision for surrender of the 
lands at the end of the term and the periodical 
auction of the leases to the highest bidder, were 
relied upon in support of the conclusion that 
the lands were private lands of the temple. 
The Court distinguished th e cases in the first 
ir ‘CHELLAPALLI CASE’, 39 Mad 341, and the 
second ‘CHELLAPALLI CASE’, 39 Mad L J 
277, Qji the ground that they were cases where 
the Court had to consider whether ryoti land 
had been converted into private land before 
the Act, in which case the test of direct culti¬ 
vation might be a crucial test. 

(71) ‘KONDAYYA v. NAGANNA’, ILR 
(1941) Mad 720, was an appeal from a judg¬ 
ment of Wadsworth J. in ‘KONDAYYARAO v. 
NAGANNA’, (1939) 2 Mad L J 778, and dealt 
with a case of conversion of private land into 
ryoti land by the grant of a permanent right 
of occupancy by a Mukhasadar to his tenants. 
Wadsworth J. referred to home-farm land as 
land regarding which the land-holder at least 
retained an expectation that he would at some 
not too distant a date, use it for his own cul¬ 
tivation and enjoyment following the ‘CHELLA¬ 
PALLI CASE', 39 Mad 341. After examining 
the relevant provisions of the Act, Leach C. J. 
on appeal observed: 

“There was nothing in the Act as it stood be¬ 
fore 1936, nor is ther e anything in it now, 
which prevents a land-holder from leasing 
his private land on whatever terms he may 
v think fit so long as he does not part with the 
* kudiwaram interest.” 

Towards the end of the judgment the follow¬ 
ing passage occurs: 

“The appellants her e could hav e sold the 
lands in suit to the first respondent absolutely 
or they could have leased them at any rent 
they might hav e agreed upon without sepa¬ 
rating the kudiwaram right from the melwa- 
ram right, but as they chose to separate the 
kudiwaram right from the melwaram right 
and grant a permanent right of occupancy on 
the basis of the payment of rent relative to 


the melwaram right, they must, in my judg¬ 
ment, be deemed to have converted the lands 
into ryoti lands.” 

Leasing by itself does not, therefore, impair 
the character of lands as private lands. ‘RAJ- 
AYYA v. LAKSHMANA AIYAR’, ILR (1946). 
Mad 181, was also a case relating to the con¬ 
version of ‘isuwaram’ land into ryoti land un¬ 
der S. 3(10) (b) (IV) of the Act. There a land¬ 
holder had acquired the kudiwaram interest 
for valuable consideration before 1st Novem¬ 
ber 1933 and had been letting out the land on 
leases ever since. It was contended that the 
land had regained its original character as 
ryoti in the absence of direct cultivation by 
the land-holder. The Court (Somayya and 
Patanjali Sastri, JJ.) negatived this contention 
in these terms: 

“The mere fact that the lands have been leas¬ 
ed to a tenant for a number of years dees not 
mean that the land-holder has not retained 
the kudiwaram and that he has converted 
them into ryoti lands. Proof of ‘intention 
on the part of the landlord to part with 
the kudiwaram right is necessary”. 

In a similar case, ‘SWAMI VANNIAR v. NA- 
GARAJA’, S. A. No. 847 of 1946 Rajagopalan J. 
observed as follows: 

“Leases for short period with varying terms 
would really indicate a definite intention on 
the part of the land-holder to retain his ku¬ 
diwaram interest, not that he intended to 
part with them in favour of the lessee. The 
fact that the lessee was the same is not en¬ 
ough to prove an intention to part with the 
kudiwaram interest.” 

I do not see why the same test should not 
be applied to a case where both the warams 
originally vested in the land-holder and the 
question arises whether the lands have become 
ryoti or where the presumption under S. 185 
of the Act is sought to be relied upon. 

(72) The next reported case on which con¬ 
siderable reliance has been placed by the ap¬ 
pellants is ‘JAGADEESAM PILLAI v. KUP- 
PAMMAL’, .ILR (1946) Mad 687, the judgment 
of the Bench being that of Wadsworth O. C. J. 
Stripped of unnecessary detail, the facts of the 
case were these. Th e Rajah of Tanjore had, 
before his death in 1855, acquired the mirasi 
rights, i.e„ absolute ownership in the lands of 
Kaduveh village. On the death of the Rajah 
all his landed properties were annexed by the 
East Incua Company as an act of State and 
kept in the possession and management of the 

♦T P , a o n Z its s , ucce *sor, the British Crown, 
till 1862, when they were regranted to the 
widows of the Rajah. Owing to quarrels 
among the widows, a permanent receiver was 

a 7 •!, ht \£ 0 “ rt in 1866 t0 mana ge the 
Th? ^ de ^ m . cor ? e among the widows. 
The receivers successively appointed by the 

Court were m possession of the lands till 1926 
Thereafter the Kaduveli lands were divided 

fn rn ToL th L C air ? a . n u S t0 the estate of the Rajah. 

In 1934 one of them granted a lease of the 

A tted t0 his share to a tenant for a 
term of three years. At the end of the term 
the tenant claimed that the lands were ryoti 
ari j that he had acquired occupancy rights 
f °<«* Act. The kndScrs’lSd 
to evict the tenant on the ground that the 

lands . T re > ands - The learned Judges 

of . . th > s Court held that the lands were ryoti hi 
which the tenant had acquired occunan^ 
rights under S. 6 of the Act occupancy 
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A Full Bench of this Court in ‘SUNDARAM 
IYER v. RAMACHANDRA AIYAR*, 40 Mad 
389, held that the villages comprised in the 
Tanjore Palace Estate were “estates*' within 
the meaning of S. 3(2)(d) of the Act, as it 
then stood, though the case related to the vil¬ 
lage of Ullikadai with reference to which, as 
pointed out by Sadasiva Aiyar J. it was con¬ 
ceded that there was a grant only of the mel- 
waram. 

The learned Judges in ‘JAGADEESAM PIL- 
LAI’S CASE’, ILR (1946) Mad 687, traced 
the history of the Kaduveli lands from 1830. 
The village was then a mrrasi village, 
the lands being owned by the miras; 
dars as proprietors of the soil. The mirasi 
rights had thereafter been acquired by the 
Rajah of Tanjore and on his death in 1855, 
vested in the East India Company and its suc¬ 
cessor, the British Crown. In 1856 the Gov¬ 
ernment leased the lands to a purakkudi or 
outside cultivator for a term of three years. 
In i860 the Government leased the lands to a 
different tenant with a stipulation for payment 
of ‘miras thunduwaram* in addition to the mel- 
waram in recognition of the Government’s 
right as a holder of the mirasi rights in the 

lands. After the grant of the village 

by the Government to the widows of 
the Rajah in 1862, the lands which were styled 
as “palace miras” were leased to a tenant with 
a provision for a payment of ‘miras thun¬ 

duwaram* in addition to the melwaram. The 
receivers who came into the management in 
1866 and continued till 1926 went on granting 
periodical leases of the lands to the highest 
bidder, the lands being stated to be absolute 
property of the land-holder in the leases 
granted before 1908 and to the private 

lands of the land-holder in leases after 1908. 
The lands were proved to have been cultivated 
in ‘amani’ in 1870 which, with all deference 
fo Wadsworth O. C. J. meant direct cultiva¬ 
tion. The Court expressed its conclusion on 
the facts in these terms: 

“We do not know how the Rajah of Tan- 
iore acquired the mirasi rights in the mam 
village of Kaduveli; but we may take it as 
established that after the rendition of the 
estate ( 1862 ) there was no recognition of the 
subsistence of any occupancy right in any 
tenants of the main village who were holding 
lands under the receivers or under the actual 
owners of the estate.” 

It is somewhat difficult to understand the 
exact process of reasoning by which the learned 
Judges reached their conclusion. If their view 
was that the village was an estate even under 
S. 3 (2) (d) of the Act, as originally enacted 
in 1908. then the acquisition by the Rajah of 
the kudiwaram or mirasi right even though it 
was made before 1855 would not convert the 
land into private land, see S. 8 of the Act. 
Even after the regrant of 1862 the land would 
continue to be held on the same tenure unless 
it came within S. 3 (10) (b) (ii) to (v) of the 
Act which, however, was not the case. The 
long history of the lands prior to 1862 narrated 
in the judgment would not be germane unless 
the learned Judges thought that the Rajah was 
onlv a melwaramdar and that by his subse¬ 
quent acquisition of the kudiwaram interest 
there was no merger so as to extinguish the 
kudiwaram right. 

In the course of the judgment, however, the 


Court proceeded on the basis that the confis¬ 
cation swept away all antecedent rights of the 
Rajah, that the grant of the village in 1862 
was a grant of both the warams to the Ran fc 
and that the village became an estate under 
S. 3 (2) (d) of the Act as amended by Act 
XVIII (18) of 1936. They then proceeded to 
discuss the meaning of the term “private land” 
in S. 3 (10) (b) (i) of the Act in the light of 
the observations of this Court and the Judicial 
Committee in ‘THE CHELLAPALLI’S CASE*, -4 
39 Mad 34i, affirmed on appeal in ‘42 Mad p 
400 (PC). 

(73) Referring to the earlier Judgment of 
this Court in ‘THIAGARAJASAMI DEVA- 
STHAN v. MUTHUSWAMI*, C. M. A. No. 311 
of 1943, decided by Krishnaswami Aiyangar 
and Somayya JJ. their Lordships observe: 

“The learned Judges deal with the definition 
in a way which, with very great respect, we 
find difficult to reconcile with the decision 
of the Privv Council just quoted. (CHELLA- 
PALLI CASE*, 39 Mad 341, affirmed on 
appeal in 42 Mad 400 PC). We are not con¬ 
cerned with the correctness of the unreported 
decision on the particular facts before the 
learned Judges; but with some of the obser¬ 
vations contained in that judgment we must 
express our respectful disagreement.” 

It is rather unfortunate that the learned 
Judges did not point to any passage or any of 
the reasons contained in the judgment they 
were criticising but considered it sufficient to 
express a general feeling of dissatisfaction and 
disapproval. They, however, laid down the 
tests for ascertaining whether a land was 
private land or ryoti in an estate in these 
terms: , 

“It seems to us that sub-cl. (b) (i) of the 
definition is intended to cover those lands 
which come obviously within what would 
ordinarily be recognised as the domain or 
home-farm; that is to say, lands appurtenant 
to the land-holder’s residence and kept for 
his enjovment and use. The home-farm is 
land which the landlord farpis himself as 
distinct from land which he lets out to 
tenants to be farmed. The definition read 
as a whole indicates clearly that the ordinary 
test for “private” land is the test of reten¬ 
tion by the land-holder for his personal use 
and cultivation by him under his personal 
supervision. No doubt such lands may be let 
on short leases for the convenience of the 
land-holder without losing their distinctive 
character; but it does seem to us to be in¬ 
consistent with the scheme of the Madras 
Estates Land Act as amended to treat as 
private, those lands with reference to which 
the only peculiarity is the fact that the 
landlord owns both the warams in the lands 
and has been letting them out on short term 

^There must in our opinion be something 
in the evidence either by way of proof ox 
direct cultivation or by some clear indi¬ 
cation of an intent to regard those lands 
as retained for the personal use of the land¬ 
holder and his establishment in order to place 
those lands in the special category of private 
lvids in which a tenant under the Madras 
Estates Land Act cannot acquire occupancy 

IMvive already stated that there is no war¬ 
rant for confining “private lands” to land ad¬ 
joining or appurtenant to the residence of tne 
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land-holder or to land that is kept for the 
personal enjoyment and use of himself and his 
establishment. The learned Judges themselves 
seem to coneede that proof of direct 
cultivation is only one method of esta¬ 
blishing the character of a land as private 
and that it can be established by some clear 
indication of an intent to regard the land as 
retained for the personal use of the land¬ 
holder and his establishment. Why may not 
a this indication be gathered from the terms of 
“ the leases themselves under which the lands 
have been let to tenants? The learned Judges 
did not give any indication of how “the clear 
indication” insisted upon by them is to be fur¬ 
nished or gathered. The short term leases 
granted by the Receivers as well as by the 
Government were, as their Lordships them¬ 
selves point out, qn the footing that the lessors 
were owners of both the warams and wholly 
inconsistent with the recognition of any right 
of occupancy in apy of the tenants who were 
holding under such leases. Except for one 
year during which the village was cultivated in 
‘amani’, there was no evidence of direct culti¬ 
vation by the land-holder in that case. In 
spite of different tests differently worded and 
indicated in the different portions of the judg¬ 
ment, perhaps the only basis on which the con¬ 
clusion of the learned Judges rests is that proof 
of direct cultivation for a substantial period 
of time is absolutely essential to prove the 
character of lands as private lands in cases 
coming within S. 3 (10) (b) (i) of the Act. 
If so, I am not prepared to go so far as the 
learned Judges have gone in that case. 

(74) The decision of the Full Bench in 
/, ‘BANDHARU JOGI v. SEETHARAMAMURT1’, 
ILR (1948) Mad 223 (FB), merely decided that 
in view of the amendment of S. 3 (10) (a) 
and S. 185 of the Act in 1934, the only mode 
of converting ryoti land into private land sanc¬ 
tioned by the Act is by direct cultivation of 
the land by the land-holder with his own ser¬ 
vants or by hired labour and with his own 
or hired stock for a continuous period of 12 
years before 1st July 1908, the date when the 
Act came into force. Some of the reported 
decisions which have already been referred to 
in this judgment were also noticed by the Full 
Bench but the case was one of conversion of 
ryoti land into private land. The Court had 
not to deal with the situation which has now 
arisen and to ascertain for the first time whe¬ 
ther a ’'"’•t'cular land was private or ryoti. 

In ‘NARAYADU v. VENKATARAMANA- 
MURTI, (1949) 8 Mad L J 623, I held that 
the lands there in question were private lands 
relying on the course of dealing between the 
zamindar and the tenants as evidenced by 
leases from 1877 to 1939. I also pointed out 
that the test of direct cultivation was a useful 
test but direct cultivation was not an indis- 
- pensable part of the evidence requisite for esta- 
% Wishing that a land, whose character as private 
•r ryoti is under investigation, falls within the 
former category. 

In ‘RAMAKRISHNARAO v.. SESHAYYA’ 
A. S. No. 53 of 1946, it was held by the learned 
Chief Justice and Rajagopalan J. that th e lands 
in question in that case were private lands 
relying on the evidence of direct cultivation 
by the land-holder of different portions of the 
told at different times with his own stock 
Passages from the judgment of Wadsworth 
O. C. J. in ‘JAGADEESAM PZLLAI'S CASE’ 


ILR (1946) Mad 687, were quoted ‘in extenso’ 
and with evident approval and the tests for¬ 
mulated in tne judgment were applied. As there 
was ample evidence of direct cultivation by 
the land-holder in that case, the further ques¬ 
tion whetner its absence was fatal to the claim 
of the land-holder had not to be considered. 

(75) The last of the cases to be noticed is a 
decision of Subba Rao and Chandra Reddi JJ. 
in ‘PARISH PRIEST OF KARAYAR PARISH 
v. KATTALAI OF SRI TH1AGARAJASAMI 
DEVASTANAM’, A. S. Nos. 176 to 178 and 493 
of 1946, which related to lands in inam vil¬ 
lages which had been granted to the Sri Thiaga- 
rajaswami Devastanam. The learned Judges 
held that lands of the extent of about 1000 
acres involved in those appeals were not pri¬ 
vate lands of the temple but were ryoti lands 
in which a lessee of th e lands from the Exe¬ 
cutive Officer of the temple had acquired per¬ 
manent rights of occupancy as a result of the 
amending XVIII (18) of 1936. The Court 
outlined the origin of private lands as lands 
directly cultivated by tribal chieftains through 
their farm servants or hired labour and waste 
lands gradually brought under cultivation by 
them with their own servants or hired labour. 
It was pointed out that “even if a land is 
knowij as kambaUam or pannai, unless it satis¬ 
fied the characteristics of a domain or home- 
farm land, it cannot be private land within the 
meaning of the Act”. The description of 
“domain" land in th e Encyclopaedia B.itlanica 
and the definitions of “kambattam”, "sir”,, 
“khas" and “pannai” in Wilson’s Glossary were 
referred to. The learned Judges relied upon 
the ‘CHELLAPALLI CASE’, 39 Mad 341 and 
‘JAGADEESAM PILLAI'S CASE’, ILR (1946) 
Mad 687, and applied the ‘BUDLEY v. 
BUKTOO’, 3 N W P H C R 203, test adopted 
by Wallis C. J. as a correct test for ascertaining 
whether a land was ryoti or private land. 

They laid down that in addition to the recitals 
in lease deeds, there must in every case ba 
evidence that the land in its origin was 
directly cultivated by the landlord or reserved 
by him for his own direct cultivation. The 
grant of short term leases with a provision for 
re-entry by the lessors on the expiry of the 
term was not sufficient to indicate an intention 
to resume direct cultivation. They further 
held that direct cultivation by the land-holder 
for a few stray years was of no avail as in 
their opinion such cultivation might have been 
necessitated by th e dearth of persons w illin g 
to take the lands on lease. The previous unre¬ 
ported decisions of this Court were not indivi¬ 
dually referred to or examined but distinguish¬ 
ed on the ground that they were all decisions 
rendered on their own facts. The learned 
Judges rested their decision against the land¬ 
holder Devastanam on various other grounds 
also which are now not germane. 

(76) I may now summarise my conclusion on 
the legal aspects of the case. Where land proved 
or admitted to be once ryoti land is claimed 
to have been converted into private land, the 
claim is untenable unless the land-holder proves 
direct cultivation for a period of 12 years be- 
fore 1st July 1908. No other mode of conver¬ 
sion is permissible. Where you have to find 
out whether a land is private or ryoti its ori¬ 
ginal character not being known, proof of 
direct cultivation of the land by th e land-hol¬ 
der for 12 years before 1st July 1908, would 
without other evidence, conclusively establish 
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its character as private land, but this is not 
the only mode of proof permitted to land-hol¬ 
der. Other evidence may be adduced and look¬ 
ed into and might consist, among other matters, 
of direct cultivation of the land at some period 
anterior to the 12 years preceding 1st July 1908 
but this is not indispensable. Direct cultiva¬ 
tion may be valuable and weighty evidence and 
may be inferred from accounts and other records 
usually kept by large land-holders. 

If, owing to lapse of time or other reasons, 
evidence of direct cultivation is not forthcom¬ 
ing its absence is not fatal to the claim that 
the land is private. S. 185 of the Act does not 
shut out, but on the other hand allows all evi¬ 
dence that would be relevant and admissible 
under the law of evidence, to prove that fact in 
issue, namely, whether the land is private or 
ryoti. Local usage or custom and the letting 
of the land as private land in leases before 
1898 are specifically mentioned in Ss. 185(1) 
and (2) as being relevant evidence but other 
evidence is also expressly made admissible un¬ 
der S. 185(3). 

The classification of lands as private lands 
at the time of the permanent settlement or in 
the early records of zamindaries, the terms of 
the grant of an undertenure, the assertion and 
enjoyment by the land-holder of the right to 
both the warams, the intention to retain with 
himself the kudiwaram right and the consequent 
right to resume direct cultivation if he chooses, 
leases of the lands as private lands or with 
terms and conditions inconsistent with any 
right of occupancy in the leases, admissions by 
tenants that the land-holder is the owner of 
both warams and that they have no occupancy 
rights, changes in the personnel of the tenants, 
variations in the rates of rent payable by the 
tenants — these and kindred matters would be 
relevant and admissible in evidence to prove 
that the lands are private lands. The proba¬ 
tive value of such evidence depends on the 
facts and circumstances of each case. 

The burden of proof that a particular land 
in an estate is private land rests on the land¬ 
holder, the statutory presumption being the 
other way. This burden is not discharged 
merely by proving that both the warams were 
granted to or enjoyed by the land-holder once 
upon a time. There must be evidence of the 
treatment of the lands as private lands by the 
land-holder, either by direct cultivation or 
otherwise in the manner above stated. 

(77) There is one feature of these cases 
which requires special mention. The leases 
granted from time to time to the tenants are 
styled “Swamibhogam leases” and there is a 
stipulation in all of them for payment by the 
tenant of swamibhogam to the landlords in ad¬ 
dition to the melwaram proper. If the tenants 
had a right of occupancy in the lands they 
could have objected to the imposition of this 
liability for swamibhogam in addition to the 
rent; but they never raised any such objection. 
It has been pointed out in several deci¬ 
sions that the payment of swamibhogam by 
the tenants is a clear admission that the land¬ 
lord is the owner of both the melwaram and 
the kudiwaram right in the land i.e., that he was 
the absolute proprietor of the soil ‘NAINA 
PILL AI v. RAMANATAN\ 33 Mad L J 84, at 
p 98; ‘MOHAMAD ROWTHER v. MUTHU ALA- 
GAPPA CHETTIAR’, 34 Mad L J 234 at p 245; 
‘SUBRAMANIA v. SIVASUBRAMANIA’, 41 


Mad L J 175; ‘SUBRAMANIA CHETTIAR v 
SUBRAMANIA MUDALIAR’, 57 Mad L J i 
(P. C.). 

At page 235 of the Ramnad District Manual 
it is stated as follows: 

“Pannai lands are those in which the Zamin- 
dar or lnamdar owns both the land^- 
lord’s right and tenant’s right. He can 
lease out the fands to anyone he 
likes for cultivation and obtain from him 
“swamibhogam” or “thunduwaram”, a rent 
obtained in acknowledgment of the land¬ 
lord’s tenancy right in the soil in addition to 
the melwaram or landlord’s share.” 

(78) ‘Swamibhogam’ is supposed to be taken 
out of the kudiwaram or cultivator’s share of 
the produce and paid in addition to'the mel¬ 
waram or landlord’s share. It consists of a 
one-tenth or a greater share of the kudiwaram 
produce which the tenant pays to the land¬ 
lord along with the melwaram. ‘Thunduwa¬ 
ram’ resembles very closely the ‘swamibhogam’ 
and it is also a portion of the kudiwaram paid 
by the tenant to his immediate landlord in 
addition to the melwaram. The ‘swami¬ 
bhogam’ is a fixed amount while the ‘thundu¬ 
waram’ may vary in proportion to the amount 
of crop actually harvested. The description 
of the leases in the present case as ‘swamibho¬ 
gam’ leases as well as the provision in these 
leases for the payment of ‘Swamibhogam in ad¬ 
dition to the melawaram by the tenants to the 
trustees of the temple would indicate an inten¬ 
tion on the part of the land-holder not to part 
with the kudiwaram interest but to retain the 
lands as resumable by him for direct cultiva¬ 
tion in the future. 

Mr. A. Sundaram Aiyar relied on the deci¬ 
sion in ‘SIVANUPANDIA THEVAR v. ZAMIN- 
DAR OF URKAD,’ 41 Mad 109 where it wap 
held that “swamibhogam” was part of the rent 
lawfully payable by a ryot to the land¬ 
holder. There the lands were admitted 
to be ryoti and the tenants were ryots. 
The only question was whether the ‘swami¬ 
bhogam’ paid all along to the land-holder was 
an illegal levy or part of the rent lawfully 
payable and it was held to be a part of the 
rent. The origin of the payment in that case 
was not known and it had been paid for a 
long time as a component part of the rent. 

(79) The evidence adduced in these cases 
to support the claim of the plaintiffs that the 
lands are private is somewhat meagre and of 
a poor quality. At the same time it cannot be 
said that irrelevant evidence has been admit¬ 
ted or that there is no evidence in support of 
the findings of the Courts below. Nor have 
the Courts below misdirected themselves on 
any point of law. I agree with my learned 
brother, Satyanarayana Rao J. as regards the 
result of these second appeals and civil revi¬ 
sion petitions. 

(80) RAGHAVA RAO J:- These second ap¬ 

peals and civil revision petitions raise two 
questions of some difficulty (1) whether the 
village in question is an estate within the Mad¬ 
ras Estates Land Act, and (2) whether the 
land in the possession of the defendants is pri¬ 
vate land of the plaintiff-land-holders. Both 
the Courts below have answered both these 
questions in the affirmative. The defendants 
are the appellants and the petitioners in these 
cases. . — 

(81) At the conclusion of the arguments j 
found myself by no means certain in regard 
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to the answer to be given to the second ques¬ 
tion, although in regard to the answer to be 
given to the first I more or less made up my 
mind in favour of the appellants. I have had 
the advantage since of perusing the judgments 
of my learned brethren in order to arrive at a 
decision in their light as well as in the 
light of the arguments. 

(82) On the first of questions I agree with my 
learned brethren that the suit village must be 
Vheld to be an estate with reference to S. 3 (2) 
(e) and not S. 3 (2) (d) of the Madras Estates 
Land Act. The view of the learned Subordi¬ 
nate Judge on appeal in concurrence with the 
conclusion of the learned District Munsif at 
the trial holding the village to be an estate 
with reference to the latter provision of the 
statute is beset with too much of error to com¬ 
mend itself to my acceptance. The grant 
which is not badshahi or royal is not of 1720 
A. D. as supposed by the learned Subordinate 
Judge but of 1798 A. D. The year 1720 refer¬ 
red to in Ex. P. 26 does not relate to the era 
beginning with the death of Christ but to 
Salivahana Saka as found out by us on our in¬ 
vestigation at the hearing. Even on the i as¬ 
sumption that the Dindigul referred to in S. 2 
of Madras Regulation XXXI of 1802 included 
the area in which the suit village is situate, 
the grant does not satisfy the description of a 
grant made before th e 18th day of March 1792 
for it to attract the validating declaration con¬ 
tained in that section. Nor does Ex. P. 26 re¬ 
late to a register maintained under S. 15 of 
the Regulation. It may be that the character 
of the grant as that of a village was not dis¬ 
puted in the Courts below and is not unneces¬ 
sarily belied by the contents of Ex. P. 26. 

But the question still remains whether, not 
having been dealt with by the Inam Commis¬ 
sion, the grant can be said to be a village re¬ 
cognised by the British Government as con¬ 
templated by S. 3 (2) (d). The declaration 
in S. 2 of the Regulation not being applicable 
to the case and the entry in Ex. P. 26 not be¬ 
ing one made in a register maintained under 
the regulation, the only other features remain¬ 
ing for consideration out of those relied 
on by the lower appellate Court for bringing 
the suit village within S. 3 (2) (d) of the Act 
are, firstly the direction contained in the Inam 
Rules framed in 1859 or so for the guidance 
of the officers are concerned with the Inam 
Settlement, that all inams held uninterruptedly 
for a period of 50 years should be treated as 
possessed under a valid title whatever may 
have been the origin and secondly, the collec¬ 
tion of road cess by the Government from the 
inamdars. 

As regards the first, the Iact remains that 
the rules never came into effect with reference 
to suit village which has been left severely 
alone and not at all touched by th e Inam Set¬ 
tlement of the sixties of the last century or in 
■*any latter settlement. 

I am not satisfied that ‘THIRUMALAI v. 
BANGARU,’ 21 Mad 310 which related to the 
construction of S. 4 of the Pensions Act XXIII 
of 1871 is of any assistance to the determina¬ 
tion of the present point as supposed by the 
learned Subordinate Judge. The argument in 
‘hat case was that by confirming the grant of 
a village by a Sivaganga Zamindar to a Ma- 
aura Naick at the time of the Inam Settle¬ 
ment the Government must be deemed to have 
themselves made a regrant, and that a Collec¬ 


tor’s certificate was therefore required for the 
suit there in question to Tie maintainable. Tha 
argument was repelled for the reason that as¬ 
suming that the act of the Government in 
confirming the inam amounted to a regrant 
of it, it could not be said that the giving oi 
land free of the revenue is a grant of land 
revenue so as to bring the case within the 
provisions of the Pensions Act. The basis of 
the argument there — namely a confirmation 
of the grant by the Government at the Inam 
Settlement — does not exist here, and, in my 
opinion, the mere general direction in the 
Inam Rules above referred to not carried out 
admittedly at any Inam Settlement in relation 
to the suit village cannot be regarded as a re¬ 
cognition of the suit village by the Govern¬ 
ment as an inam for the purpose of S. 3 (2) (d) 
of the Madras Estates Land Act. 

Nor am I satisfied that the mere collection 
of road cess by the Government in respect of 
the suit inam village is such a recognition — 
a recognition, I mean, of the validity of the 
original grant which has so far remained un¬ 
touched by the Government. If as opined by 
the late Mr. Ramadoss in his commentary on 
the Act at pages 53 and 54 the word "recog¬ 
nised” might apply to the case of those inam 
grants which did not form the subject of the 
Inam Commissioner’s inquiry but which have 
not been disputed, cancelled or resumed by the 
British Government i.e., those which have 
been continued by an implied consent without 
express confirmation, there would perhaps be 
some point in the reliance placed by the learn¬ 
ed Subordinate Judge on the two features 
above mentioned. 

The question however has been raised in a 
case decided, subsequent to the publication of 
that commentary in ‘SAM v. RAMALINGA, 
40 Mad 664 whether the word “recognised” 
required something more than acquiescence by 
the British Government. The inclination of 
opinion expressed by one of the judges in that 
case (Srinivasa Aiyangar J. — later Sir K. 
Srinivasa Aiyangar) is that recognition implies 
something more than acquiescence, something 
done by the Government, as for instance by 
acceptance of service, jodi, etc. From that in¬ 
clination of opinion of that distinguished 
Judge, I am not prepared to dissent, supported 
as it is by the analogy of the decision in 
‘SECRETARY OF STATE v. BHAMUMURTffl,' 
24 Mad L J 538 which was no doubt a case 
under the Madras Proprietary Estates Village 
Service Act II of 1894 but which in construing 
similar words “lands granted or continued by 
the State” occurring in S. 17 of that Act held 
that “continuance” in the context of the section 
implied a recognition by the Government of the 
right of the inamdar which could have been 
set up by him in support of his possession, 
and that mere sufferance by the Government 
or forbearance from taking steps which it 
might have been open to the Government to 
take or collateral expressions of opinion not’ 
intended to be recognition or confirmation of 
the right of the holder would not amount to 
continuance. 

(83) Section 3 (2) (d) of the Madras Estates 
Land Act being inapplicable for the reasons 
indicated, the. question is whether S. 3 (2) (e) 
catches the village concerned in this case. I 
am distinctly of opinion that it does. Exs. 
P. 23 and P. 24 make it reasonably dear that 
the village was the subject matter of a pre-set- ' 
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tlement inam included later in the assets of 
the zamindar at the *time of the Permanent 
-Settlement as an ‘ayan* village in respect of 
which there was a subsequent reduction of 
rent payable to the zamindar by the ‘inamdar’ 
by way of ‘Dharmasanam’ grant. That being 
so, the village is in the nature of an under¬ 
tenure falling under Cl. (e) of S. 3(2). 

(84) I may state before passing on to the 
second question arising for determination that 
I have had to say so much as I have said on 
the question whether or not the suit village 
falls within Cl. (d) of S. 3(2) because in 
answer to an intimation of opinion from the 
Bench during argument that Clause (e) and 
not Cl (d) of S. 3(2) would govern the present 
case—a position which the learned advocates 
for the respondents accepted without any ob¬ 
jection—the learned advocate for the appel- 
lants-petitioners stated that he was not prepared 
to abandon his contention as to the applicabi¬ 
lity of Cl. (d) whatever our opinion about the 
applicability or inapplicability of Cl. (e). 

(85) On the second question I felt a good 
deal of doubt as to the true view to take dur¬ 
ing the progress of the argument which did 
not by any means stand resolved at its con¬ 
clusion. The uncertainty in which I was left 
was because of two conflicting considerations. 
On the one hand there was the natural feel¬ 
ing of the strong reluctance to overrule a whole 
catena of decisions beginning with ‘ZAMIN¬ 
DAR OF CHELLAPALLE v. SOMAYYA*, 39 
Mad 341, a decision of Wallis C. J. and Sesha- 
giri Aiyar J. of 1914 and ending with two 
latest judgments of this year not yet reported 
of two dilferent Benches — that of Rajamannar 
C. J. and Rajagopalan J. in ‘RAMAKRISHNA 
v. SESHAYYA*. A. S. No. 53 of 1946 and that 
of Subba Rao and Chandra Reddi, JJ. in ‘PA¬ 
RISH PRIEST v. KATTALAI OF SRI THIA- 
GARAJASAMI DEVASTANAM*. A. S. Nos. 176 
to 178 and 493 of 1946 all prima facie speaking 
in one voice favourable to the contention of 
the learned advocate for the appellants and 
petitioners before us except a solitary decision 
in ‘THIAGARAJASAMI DEVASTANAM v. 
MUTHUSWAMI\ C. M. A. No. 311 of 1943 
striking a discordant note. 

Further in between 1914 and 1949 there is 
the decision of the Judicial Committee of the 
Privy Council in ‘ZAMINDAR OF CHELLA- 
PALLI v. SOMAYYA*, 42 Mad 400, which 
affirmed in appeal the decision of the High 
Court in ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 39 Mad 341. Further still there 
are two decisions of Division Benches in ‘MAL- 
LIKARJUNA PRASADA NAIDU v. SUBBIAH* 
39 Mad L J 277 and ‘JAGADEESAM v. KUP- 
PAMMAL*, ILR (1946) Mad 687 and one de¬ 
cision of a Full Bench in ‘BANDHARU JOGI v. 
SEETHARAMAMURTHI*, ILR (1948) Mad 223, 
in which the test of direct cultivation for as¬ 
certaining the character of private land pro¬ 
pounded in ‘ZAMINDAR OF CHELLAPALLI 
v. SOMAYYA’, 39 Mad 341, which has been 
insisted upon for the appellants and petitioners 
before us has been accepted. On the other 
■hand, there seemed to go against the appel¬ 
lants and petitioners a ruling of the Privy 
Council in ‘BINDESHWARI PRASAD v. KESHO 
PRASAD*, 5 Pat 634, which, if indistinguish¬ 
able, must needs mean an end of these appeals 
and revisions. 

(86) Before I deal with ‘BINDESHWARI PRA- 
43AD v. KESHO PRASAD’, 5 Pat 634, I shall 


deal with the decisions of this Court bearing 
on the point falling to be decided in order to 
ascertain their result, and before I deal with 
them, I wish to draw attention to a few fun¬ 
damental considerations required to be borne 
in mind, in my judgment, for a correct con¬ 
struction of the statute with which we are con¬ 
cerned in the light of which I propose to 
ascertain the true interpretation of the rele¬ 
vant provisions of the statute, as I conceive it. 

(87) The Madras Estates Land Act as pas¬ 
sed in 1908 is a declaring and amending Act ^ 
as the preamble shows, and it has since under¬ 
gone vital changes in the years 1934 and 1936 
in several particulars, more especially in regard 
to the definitions of “estate” and “private land.” 
The original Act & the changes from time to time 
have, as everybody knows, been dictated by 
Governmental policies calculated to extend the 
sphere of “estates” and further the rights of 
“ryots”, to limit the extent and define the 
character of “private land” and to discourage 
the growth, and expansion of “private land” 
by the unjust efforts of land-holders. 

It is impermissible, in my opinion, for any 
Court in construing any statute and much more 
so in construing a statute of this description 
passed to amend as well as declare the law re¬ 
lating to the holding of land in estates in the 
Presidency of Madras, to press into service his¬ 
torical knowledge or to resort to the antece¬ 
dent state of the law, except for resolving 
doubts arising on the language of the enact¬ 
ment or for supplementing it in matters not 
covered or dealt with by it. The Court is not 
concerned with giving either more or less effect 
to the policies and purposes of the legislature 
than is warranted by the letter of the statute „ 
except where the golden rule of literal con¬ 
struction as Lord Wensleydale described it in 
an early English case in the House of Lords 
‘GRAY v. PEARSON*, (1857) 6 H L 61 at p. 
106, entails anamolies bordering on manifest 
absurdities and futilities leading to palpable 
injustice and infringing all reasons whatsoever. 

“Private land” may have meant anything 
according to Baden Powell or other text book 
writer^ or Judges prior to the passing of the 
Estates Land Act. What “private land” means 
as defined in the statute is, however, a matter 
to be ascertained in accordance with the pre¬ 
cise language of the Statute as interpreted by 
decisions rendered subsequent to the enactment 
of the statute without prepossessions or preju¬ 
dices derived from or founded upon a know¬ 
ledge of the prior state of the law. The sta¬ 
tute must of course be read as a whole, and 
S. 3 (10) and S. 185 may have to be taken 
together so as to harmonise with each other — 
a matter to which I shall address myself in 
detail in the sequel. But the well-settled 
principle is that the language of a statute must 
not be strained and the scope of any definition 
therein extended so as to make it apply to a 
case to which it does not legitimately on its 
terms apply by invoking consideration of the 
supposed intention of the legislature or by seek¬ 
ing to assimilate the law under the statute 
somehow to the law in force prior to the en¬ 
actment, even if the latter be found to be 
different in any respect from the former. 

(88) Then, again, the construction of a 
statute couched in English language can only 
be according to the meanings of the English 
words used in it, as those meanings can be as¬ 
certained from English Lexicons* Law Lead- 
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cons preferably and particularly. The employ¬ 
ment of English as the vehicle of our statutory 
enactments had been the inevitable feature of 
our legislative life so far, and until the 
day comes when it ceases to be that, it is no 
good complaining of that feature however un¬ 
fortunate it may be. It may or may not have 
been the fault of the legislature to use words 
belonging to a foreign system of jurisprudence 
as the best possible approximates or the near- 
^ est possible equivalents available in the lan- 
* guage of the English Law for giving effect to 
concepts connected with our own indigenuous 
system of land tenures. While of course differ¬ 
ences in fundamentals between the two systems 
ought not to be overlooked, affinities where they 
exist, ought not to be ignored either. 

Bearing in mind the affinities as well as the 
differences, if decisions of this Court have con¬ 
strued the English words of the statute in 
their English sense so as, it may be, to produce 
results disharmonious to the antecedent state 
of the law, such disharmony is. in my opinion, 
no ground for expanding the scope of the statute 
so as to accord with such a state of the law. 
No “judicial embroidery” — to use the figura¬ 
tive phrase used by my learned brother, Viswa- 
natha Sastri J. which by the way as I shall 
show hereafter is with due respect by no 
means a correct phrase in which to charac¬ 
terise the decisions relied on by the learned 
advocate for the appellants and petitioners 
before us — which has been imported by Judges 
into the interpretation of the Act need or ought to 
lure us or confuse us. But no Judge need or ought 
to reshape the substance at the root, rewrite 
the language of the enactment itself so as to 
l perpetuate the state of th e law prior to the 
enactment, merely because his notions as 
derived from that state of the law may stand 
violated by the English words employed by the 
legislature understood in their English sense. 
If there is vice or mischief at the basis of a 
legislative enactment it is not the province of 
the Court to remedy it of its own initiative 
by what is sometimes described as judicial 
legislation. It is for the legislature itself if it 
so chooses to intervene to that end and for that 
purpose. 

(89) I may observe further that the rule of 
stare decisis* which is an integral part of every 
system of administration of justice governed by 
precedents is a rule not to be lightly regarded 
or readily departed from. I, for one, see 
nothing wrong in the adoption by Judges in 
later cases of a ‘locus classicus* in an earlier 
decision which has expounded the definition in 
a statute in a correct and exhaustive manner 
or in their construction of the words used in 
such an exposition as if they were themselves 
the words used ip the statute. As will be 
shown hereafter, the topic with which we are 
concerned has not been as supposed by my 
learned brother, Viswanatha Sastri J. ‘darkened* 
by any false analogies drawn with feudal 
tenures or manorial customs but only sought 
to be dimmed by an attempt made in just a 
case or two to get away from the authority 
of a fully considered and binding exposition 
of the law by distinguished Judges such as is 
«° nt cA^A ‘ zamin DA r OF CHELLAPALLI 

’ *, ^ 341* W ^ c hi affirmed, 

HAP ft? Pnvy Council in ‘ZAMIN- 

CHELLAPALLI v. SOMAYYA’, 42 

rocf W* adopted as it has been in later 
cases; by the learned Judges of this Court, has 


stood the field and governed the notions of 
litigants, lawyers and Judges in this Province 
for three decades and a half. 

(90) I have considered it not only proper 
but necessary to make the foregoing remarks 
founded on principles of Statute construction 
so elementary as even to seem platitudinuous 
in justification of my dissent from the view 
of my learned brethren on this part of the 
case. Of course, if the authority of a superior 
tribunal such as is alleged to exist in 4 B1N- 
DESHWARI PRASAD v. KESHO PRASAD*, 5 
Pat 634, of the year 1926 overruled expressly 
or impliedly the view taken in earlier decisions 
here which all the same has been followed 
by learned Judges in later cases the matter 
would stand on a different footing. 

Likewise, should I be satisfied that the state¬ 
ment of law to be found in ‘ZAM1NDAR OF 
CHELLAPALLI v. SOMAYYA’, 39 Mad 341, 
which has been accepted in later cases is not 
the ‘ratio decidendi* but only an ‘obiter dictum* 
I might not hesitate to disturb the course of 
decisions if I found the dictum to be obviously 
erroneous, although, even then, there would 
be the difficulty in my way that the ‘obiter 
dictum* accepted and approved as it has been 
by the Privy Council in ‘ZAM1NDAR OF 
CHELLAPALLI v. SOMAYYA*, 42 Mad 400, in 
an appeal from the same case must of course 
be followed by me. 

Even viewing my powers as a 
member of a Bench of three Judges not 
necessarily bound by any decision of 
Divisional Benches one way or the other, I 
should think that I have still to prescribe for 
my guidance the considerations expressed in the 
following passage in S. 557 pages 257 and 25a 
of Lord Hailsham’s Halsbury’s Laws of Eng¬ 
land, Vol. 19: 

“Apart from any question as to the Courts 
being of subordinate jurisdiction, a decision 
which has been followed for a long period 
of time, and has been acted upon by persons 
in the formation of contracts or in the dis¬ 
position of property, or in the general con¬ 
duct of affairs, or in legal procedure or in 
other ways, will generally be followed by 
Courts of higher authority than the Court 
establishing the rule even though the Court 
before whom the matter arises afterwards 
might not have given the sam e decision had 
the question come before it originally. 

But the supreme appellate Court will not 
shrink from overruling a decision, or series 
of decisions, which establish a doctrine 
plainly outside a statute and outside the 
common law, when no title and no contract 
will be shaken, no person can com- 
* plain, and no general course of dealing 
be altered by the remedy of a mistake; 
and where th e course of practice is founded 
upon an erroneous construction of an Act o t 
Parliament, there is no principle which pre¬ 
cludes, at any rate, that tribunal from cor¬ 
recting the error, although the construction 
of a statute of doubtful meaning, once laid 
down and accepted for a long period of 
time, ought not to be altered unless the 
House of Lords can say positively that it is 
wrong and productive of inconvenience, 
r urthermore, the same considerations do not 
apply where the decision, though followed, 
has been frequently questioned, and doubted. 
In such case it may be overruled by any 
Court of superior jurisdiction.’ 1 
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After all, this Court is not the supreme appel¬ 
late Court of the land, although this Bench 
is of superior authority to that of Divisional 
„ Benches. The law laid down in 'ZAM1NDAR 
OF CHELLAPALLI v. SOMAYYA’, 39 Mad 
341, has been accepted and acted upon for a 
long time. Neither the Privy Council (leaving 
alone for the moment BIDHESHWARI PRA¬ 
SAD v. KESHO PRASAD', 5 Pat 634), nor the 
Federal Court has so far said that it is wrong 
and productive of inconvenience. It is not as 
if the law so laid down has been frequently 
questioned and doubted. It has been ques¬ 
tioned and doubted in just a case or two, as 
1 have already observed, there too not on any 
valid ground,‘as 1 shall show hereafter. 

(91) Next, before concentrating attention on 
the view taken in the decisions of this Court 
I should like to define the exact contentions of 
counsel before us and to notice the relevant 
provisions of the Statute. 

(92) The contention of the appellants and 
petitioners as I understood it is not that there 
should be direct evidence of direct cultivation 
by the land-holder of the property claimed by 
him to be his private land at some time or 
other and for an appreciable or substantial 
period of time. The contention broadly stated 
is that there must be some proof—direct and 
positive or indirect and circumstantial it does 
not matter — of direct cultivation by the land¬ 
holder at some time or other and for some 
time or other. 

It may be proof furnished by any evi¬ 
dence admissible under the Indian Evi¬ 
dence Act consistently with the provisions of 
the Madras Estates Land Act. But it must be 
evidence tending to show, except where a local 
custom to the contrary is proved, that at some 
lime or other and for some time or other the 
land was actually under the direct cultiva¬ 
tion of the land-holder, that is, by himself, 
his own farm servants or hired labour. If 
after that, there happens to be any leasing out, 
as there may well be, the leases must be of 
such a kind and character as to be consistent 
with an intention on the land-holder’s part to 
resume direct cultivation in the future. 

Such direct cultivation except in cases of 
local custom to the contrary is a fact to be prov¬ 
ed as a requirement implicit in the definition 
of private land before the presumption that all 
cultivable land in an estate is ryoti can stand 
rebutted. Where admittedly ryoti land or cul¬ 
tivable land in an estate not proved to have 
been of the character of ryoti land or of private 
land at the inception has been proved to have 
been the subject of direct cultivation by the 
land-holder for a continuous period of 12 years 
it automatically gets impressed with the stamp 
of private land by force of an express statu¬ 
tory provision. Into the case of ascertainment 
of the character of land as private land for 
first time as well as into the case of ascer¬ 
tainment of the conversion of admittedly ryoti 
land or land; the exact character of which is 
not known, into private land, the idea of direct 
cultivation as a ‘sine qua non’ does in the learn¬ 
ed counsel’s submission enter; only, in the lat¬ 
ter case the period of direct cultivation must 
be full 12 years before the 1st day of July 
1908 . , , 

The contention for the respondents, on the 
other hand, is that direct cultivation is the ex¬ 
clusive test only in cases of conversion of ad¬ 
mittedly ryoti land into private or in cases 


where land whose exact character as ryoti or 
private is not known earlier but which is prov¬ 
ed to have been the subject of such cultivation 
for a period of 12 years immediately before the 
commencement of the Act is claimed by the 
land-holder to be his private land. 

It is also urged that reading S. 3(10)(a) with 
S. 185 (with the second proviso of the latter 
section excluded), it becomes clear that there 
may well be other modes of proof of the cha¬ 
racter of land as private land than proof of 
its direct cultivation at some time or other 
and for some time or other. 

(93) The relevant provisions of the Madras 
Estates Land Act are those of S. 3(10)(a) 
(excluding the inclusive part) and S. 185 (with 
the second proviso excluded)—one a definition 
section, the other an evidential section. There 
arc other provisions proving the lettability of 
private land and providing for exchange of 
pattas and muchilikas in connection therewith 
which are not, in my opinion, material, as it 
is not the contention for the appellants and 
petitioners that there can be no letting at all 
of private land which is such by reason of 
proved prior direct cultivation. The defini¬ 
tion section so far as it is plain cannot be con¬ 
trolled in its operation by the evidential sec¬ 
tion which must accordingly be read except 
where it contains matter repugnant, in confor¬ 
mity to the definition section. Only when the 
definition section is ambiguous can such light 
as may be thrown upon its meaning by the 
evidential section be carved in aid of the inter¬ 
pretation of the definition section. 

(94) The relevant part of S. 3(10)(a) uses 
two words “domain” and “home-farm” as sig¬ 
nifying two categories of private land within 
the intendment of the statute. The meaning 
of each one of these two words it is necessary 
to ascertain in order to arrive at a proper 
decision in the present case. Neither “domain” 
nor “home-farm” is defined in the statute; but 
in regard to “home-farm” in particular, beyond 
what is implicit in the word itself the legis¬ 
lature gives a further clue to its meaning by 
use of illustrative terms in the explanatory 
phrase “by whatever designation known, such 
as ‘kambattam’, ‘khas\ ‘sir’ or ‘pannai”. These 
illustrative terms are popular labels the use 
of which ‘prima facie’ connotes the character 
of the land as “home-farm”. The legislature 
intends them only as interpretative aids by 
no means either e\haustive or conclusive with 
reference to the application of the statutory 
test of “home*farm*\ the interpretation of which 
is the primary matter for consideration. 

(95) To take up the meaning of the word 
“domain” it has been defined in ‘ZAMINDAR 
OF CHELLAPALLI v. SOMAYYA*, 39 Mad 
341, as “the land about the mansion house of 
the Lord and in his immediate occupancy. 
To that interpretation of the word no excep¬ 
tion has been so far taken except in a recent 
decision of my learned brother, Viswanatha 
Sastri J. reported since the hearing of this case 
in ‘NARAYUDU v. VENKATARAMANAMUR- 
THI\ (1949)-2 Mad L J 623, and in his judg¬ 
ment in this case just delivered. The passage 
in the former judgment which embodies the 
exception taken is as follows: 

“There has been, in my judgment, some amount 

of misconception as regards the meaning of 

the words “domain** or “home-farm** land 

of the land-holder — expressions found m 

S. 3(10)(a) of the Act. To interpret these 
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' words as confined to ‘land immediately sur¬ 
rounding the mansion or the dwelling house, 
the park or chase of the Lord* which would 
be the dictionary meaning of these English 
words is to import feudal ideas of medieval 
England into the system of land tenures in 
this country without adequate justification 

.It is a far-fetched construction to 

impute to the Madras Legislature an inten¬ 
tion to incorporate the English conception 
£ of “demesne” land as a test for differentiat- 
“ ing the public domain from private land 
in a zamindari.” 

In the judgment of my learned brother just 
delivered there are two passages pertaining 
to this point, one is where the conclusion ex¬ 
pressed in the passage just quoted is repeated 
which I need not reproduce. The other is 
where the conclusion expressed in the passage 
Just quoted is repeated which I need not re¬ 
produce. The other is where my learned bro¬ 
ther refers to the three classes of demesne lands 
existing in England in support of his view that 
the mansion house test as he compendiously 
describes it, bears no relation to the actual 
conditions, prevailing in this presidency. 

“It is a matter of common knowledge”, says 
my learned brother, “that Zamindars, Poli- 
gars, Jagirdars and major inamdars owned 
considerable extents of private land in seve¬ 
ral villages far removed from their dwellings.” 

The three classes of demesne in England are 
then described by my learned brother as fol¬ 
lows: (a) lands occupied by the Lord of the 
manor himself; (b) lands which the Lord al¬ 
lowed his villains to occupy and cultivate upon 
w such terms corresponding to the copyhold lands 
* of later timfes; and (c) lands allowed to lie 
waste or commons in which free tenants and 
copy-holders had important rights along with 
the Lord of the manor”. 


(96) Of the three classes of demesne pro¬ 
perty in England the first, in my opinion, does 
correspondingly exist in this country as well. 
In most cases of land-holders it is common 
knowledge that they not only have land imme¬ 
diately surrounding their dwelling houses but 
also have it in their immediate occupancy. 
There is no fundamental difference in this res¬ 
pect between conditions in England and in 
India, and I cannot see how if a meaning had 
to be given to the English word “domain” oc¬ 
curring in an Indian Statute any other meaning 
could reasonably be given to it than the one 
given from Webster’s Lexicon by Wallis C. J. 
in ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 39 Mad 341, namely, “the land 
about the mansion house of a Lord and in his 
immediate occupancy” in which Seshagiri Aiyar 
J. concurred after his own independent refer¬ 
ence to the Encyclopaedia Britannica which 
brought into his judgment more matter, not 
strictly relevant, about the English feudal 
^tenure of land let out by the Lord of the manor 
as tenemental land to his retainers or villani — 
the origin of the modem copyhold tenure in 
England — and which has apparently provoked 
the comment of my learned brother on the un¬ 
desirability of importing conceptions connected 
with the feudal tenures of medieval England 
mto the interpretation of a Statute like the 
Madras Estates Land Act. 

The comment understood in that limited 
sense may well stand justified; but in the ab¬ 
sence of any alternative interpretation of the 


word “domain”, which certainly has not been 
vouchsafed by my learned brother and in view 
of the existence in India of lands about the 
dwelling house of the land-holder in his imme¬ 
diate occupancy corresponding to such land in 
existence as demesne in England the meaning 
of the word as given by Wallis C. J. in ‘ZAMIN¬ 
DAR OF CHELLAPALLI v. SOMAYYA’, 39 
Mad 341, must, in my opinion, be accepted. 

In fact, it will be seen from the passage in 
‘NARAYUDU v. VENKATARAMANAMURTHI’, 
(1949) 2 Mad LJ 623, quoted above that the ex¬ 
ception taken by my learned brother is not to the 
meaning of the word “domain” as such so much 
as to the meaning of the two expressions “do¬ 
main” & “home-farm” which, as he supposes, 
have been taken together & interpreted, rather 
misinterpreted, as confined to land immediately 
surrounding the mansion or dwelling house, park 
or chase of a Lord. I regret I cannot and do 
not share this view. In fact in ‘ZAMINDAR 
OF CHELLAPALLI v. SOMAYYA’, 39 Mad 341, 
while the meaning of the word “domain” is 
specially noticed it is not that the word “home- 
farm” has been ignored by the learned Judges. 
It will be seen from the discussion in that case 
that the word “home-farm” has not been con¬ 
fused with “domain” but interpreted and given 
effect to with reference to the land in ques¬ 
tion in that case. 

The question in that case in fact arose with 
reference to other than domain land, i.e., land 
situated far away from the dwelling house of 
the zamindar and actually in a village of the 
zamindari known as Tyanki’ different to the 
village Cheilapalli in wheih the dwelling house 
of the zamindar was situated. 


In that case as well as in other cases in 
which the question of the character of the 
land as private or ryoti arose with reference 
to the lands situated far away from the dwell¬ 
ing house or in any other village or villages 
than the village in which the dwelling house 
was situate, the work of the Court in the matter 
of the determination of the character of the 
land would have stood absolutely simplified, 
had the mansion house test been applied. In 
that case it was not the word “domain” but 
the word “home-farm” that fell to be applied 
to the land in question, and the test of direct 
cultivation propounded was really because of 
what was implicit in the word “home-farm”. 

It is not correct, in my opinion, to say that 
the Judges who decided that case treated the 
words “domain” and “home-farm” together as 
importing that the zamindar’s private land must 
be confined to land surrounding his place or 
residence as in the case of demesne land of 
an English Lord of the manor. I not only feel 
highly reluctant, I find it in fact wholly im¬ 
possible to impute to Judges so distinguished 
and so experienced as those who decided that 
flit ignorance of the very well known 
fact that private land in an estate might not 
only be situate far away from the dwelling 
house of the zammdari in the same village but 
might also well he scattered in different vil- 
lages throughout the estate, especially when 
the case before the learned Judges was itself 
concerned with the latter type of land. 

I*") 1 surprised to find the remark in ‘NARA- 
Y- VENKATARAMANAMURTr, (194IY 
2 Mad L J 623, made to this effects 

‘i*o far as I know in no case prior to 'ZAMIN¬ 
DARI OF CHELLAPALLI v. SOMAYYA’ 39 
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Mad 341, was it suggested that the zamindar’s 
private land must be confined to land sur¬ 
rounding his palace or residence as in the 
case ot demesne land oX the English Lord o i 
the manor.” 

But was it so suggested in that case and 
could it be? 1 quite agree that the mansion 
house test which has relerence only to the 
word “domain” is necessarily narrow, for there 
is the other word “home-farm” in the defini¬ 
tion of private land, and land may well be pri¬ 
vate land if, although not domain land, it is 
home-farm land. 

(97) Before 1 proceed to consider the mean¬ 
ing of the expression “home-farm” land I have 
a few more remarks to make on the decision 
in ‘NARAYUDU v. VENKATARAMANA- 
MURTHr, (1949) 2 Mad L J 623, which though 
not strictly pertinent to the particular point 
which 1 am just discussing 1 may as well make 
even now and here. In the first place I have 
no quarrel with the actual decision in the case, 
and 1 am not by any means sure that I would 
not have myself arrived at the sam e conclu¬ 
sion. There was ample evidence furnished in 
that case by the descriptions contained in seve¬ 
ral documents including leases both after and 
before 1898 that the land in question was Taju- 
seri’ (zamindar’s seri or cultivable land), *son- 
taseri’ (home-farm) or private ‘seri’ (private 
cultivable land of the zamindar). There was 
also oral evidence of actual personal cultivation 
at some time or other. My learned brother 
held that the ruling in ‘BINDHESWARI PRA¬ 
SAD v. KESHO PRASAD SINGH’, 5 Pat 634, 
justified the reception in evidence on a question 
of private land or ryoti land of admissions by 
tenants in leases subsequent to 1898 whatever 
their probative value, and virtually, though 
not in terms, resolved the conflict of judicial 
opinion on that point in this Court. With this 
view I perfectly agree. 

The second remark that I have to make is 
that in referring to direct or personal cultiva¬ 
tion my learned brother observes that it 
“may be and is often a useful test for deter¬ 
mining the character of land in an estate, 

that is to say, whether it is private land or 

ryoti land but that leasing by itself is not 

fatal to the claim, that the land in question 

is private land.” 

The antithesis in the sentence is between 
direct cultivation and leasing. The learned 
counsel for the appellants-petitioners before us 
has not argued that leasing is ‘per se’ fatal to 
any claim of private land. Only he has insisted 
that the leasing must be of a kind and charac¬ 
ter not inconsistent with an intention to resume 
direct cultivation. 

The third remark that I should make is that 
while rightly rejecting the mansion house test 
as too narrow my learned brother accepted and 
applied th e test of direct cultivation subject to 
the qualification that leasing by itself is not 
fatal to the claim of private land. Referring 
to the test of direct cultivation what my learned 
brother further says is that it is not an indis¬ 
pensable condition that the private lands should 
be proved to hav e been cultivated by the land¬ 
holder himself or his hired labour, be it noted, 
‘within recent times’. In other words, the 
direct cultivation test is accepted as the test 
of private land qualified however in its appli¬ 
cation by the consideration adverted to in the 
Judgment. 


The fourth remark that falls to be made is 
that the Privy council ruling in ‘ZAMiiNDAR 
OF CRcLLAPALLi v. SOMAYYA’, 42 Mad 4U0 
(PC), is referred to by my learned brother as 
approving the observations made by Sir John 
Wallis in ‘ZAMINOAR OF CHELLAPALL1 v. 
SOmAYYA’, 39 Mad 341, with reierence to 
the test of direct cultivation as the test for 
the determination of the character of land as 
private land. 

The fifth and last remark called for is that 
the case before my learned brother was not a 1 
case of conversion of admitted ryoti land or 
land of unknown character into private land, 
and yet the test of direct cultivation was 
applied without regard to any diiierentiation of 
the land attempted by the learned counsel for 
the respondent and accepted by my learned 
brother in the present case. It may be that 
my learned brother has had the chance of a 
better and fuller consideration of the matter in 
the light of the arguments before us and has 
been able to go further than he did in ‘NARA¬ 
YUDU v. V EN KAT ARAMAN AMURTHP, 

(1949) 2 Mad L J 623. 

All that I am concerned to point out at this junc¬ 
ture is that while that portion of his judgment 
in that case whcih imputes the mansion house 
test to the learned Judges who decided ‘ZAMIN¬ 
DAR OF CHELLAPALLI v. SOMAYYA', 39 
Mad 341. is in my respectful opinion erroneous, 
the rest of the judgment is by no means ad¬ 
verse to the contention for the appellants and 
petitioners before us. Why I am concerned to 
point out this is that there may b e and ought 
to be no mistaking of that judgment as militat¬ 
ing against the whole catena of decisions in 
this Court relied on in support of that conten¬ 
tion. The unreported decision of Krishnaswarm 
Aiyangar and Somayya JJ. in ‘THIAGARAJA- 
SAMI DEVASTHANAM v. MUTHUSWAMI, 
C. M. A. No. 311 of 1943, is of course no doubt 
there, in conflict with that catena of decisions, 
and with that, I shall deal later. |f 

(98) Now to turn to the word “home-farm^ 
land 1 find that the words “home” and “farm 
are separately defined and annotated in dic¬ 
tionaries, and what has to be done in order to 
get at the meaning of the compound is to com¬ 
bine the meaning of the two words after as¬ 
certaining them separately in the manner most 
suited to the context of the definition so as to 
make of them a compound calculated to hormo- 
nise with the common spirit of the several illus¬ 
trative terms employed by the legislature in the 
explanatory phrase attached to home-tam 
land of the land-holder" occurring in S. 3 tiuj, 
(a) namely, “by whatever designation known 
as such as ‘kambattam’, 'khas, sir , or 
‘pannai’ These terms are no doubt only 
illustrative and not exhaustive, as the words 
“such as" preceding them show. 

Other terms of a like significance it is not 
difficult to conceive of. ^ have them in 
“Sonta Seri” and “Raju Sen” in ‘NARAYUDU 
v. VENKATARAMAMURTHI’, (1949) 2 “ad 
L J 623 and in ‘Nagari Iduva’ in T VENKATA- 
GIR1 ZAMINDAR v. RAGHAVAN , 9 Mad 142 
and in ‘Samasthanam Khanigi’ which is_found 
mentiond in the leases discussed in‘ C®NNABI 
GADU v. RANGAYYA’, AIR (22) 1935. Mad 
789, and to which along with ‘Nagari Idhuva 
Mr. Vendantachari refers in his commentary 
on the Act. ‘Sonta Kamatam’ is another ex¬ 
pression also in vogue to the same effect a 
variant of kambattam’. 
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In my opinion, as I have already indicated, 
"domain” and "home-farm” are two different 
expressions, and the explanatory phrase quali¬ 
fies only the latter expression and not the 
former. 

Pursuing this process for determining the 
meaning of the compound “home-farm” I find 
first that the separate meaning of the word 
“home” suitable to the context is the kind of 
. meaning obtainable from phrases like “at home” 
V and “home-rule”, the former of which is ex¬ 
plained in the Concise Oxfprd Dictionary of 
current English (3rd Edn., Reprinted in 1944) 
as meaning “in one’s ‘own’ house”, and the 
latter of which is explained in the same Dic¬ 
tionary as meaning “The Government of a 
country by its ‘own’ citizens”. I find next that 
the separate meaning of the word “farm” suit¬ 
able to the context to be found in the same 
Dictionary is "tract of land used under one 
management for cultivation”. Putting together 
the meanings of the two words “home” and 
“farm” as so chosen I hold that the home-farm 
land of the land-holder means “land of the 
land-holder in his own cultivation”. In fact 
“home-farm” is also explained in the same Dic¬ 
tionary in the context and under the heading 
of “farm” itself. “Farm” is first defined in 
its noun form as meaning “tract of land used 
under one management for cultivation” (origi¬ 
nally of leased land) and then is given the 
meaning of the word “home-farm” thus—“re¬ 
served & ‘worked’ by ‘owner’ of an estate con¬ 
taining other farms.” I have underlined (here in 
quotation) the words ‘reserved’,‘worked &‘own¬ 
er’ from which it seems to me that in the words 
home-farm land of the land-holder’ occurring in 
S. 3(10) (a) of the Madras Es'ates Land Act is 
implicit th e idea of land reserved & kept in the 
land-holder’s own or direct cultivation—the idea, 
to borrow words occurring elsewhere in the 
same clause of the same sub-section of the same 
sechon, of cultivation by the land-holder him- 
se *V b >\ hls own servants or by hired labour 
with his own or hired stock. 

(99) This conception of “home-farm land” ac¬ 
cording to the Statute thus deducible is further 
emphasised by the legislature by its use of the 

wh , a i ever designation known such as 
kambattam, khas, sir or pannai.” These four 

dea t a hp V fHp V n ° S hav V^ out them th e common 
jl ea ’ tbe >dea, again, of direct cultivation. They 

are not, as I have already pointed out con cl 

^bels which themselves constitute the 

definition of private land. They are significant 

popular v eni acular terms current in the coun- 

A^t a i * ie im e that the Madras Estates Land 

ml(” aS j P k Sse ,( Which have been specifically 

mentioned by the Legislature in the exolana- 

S ^, rase „ a . tta ^ ed to “home-farm land 3 the 
land-holder m the definition of “private land” 
in order to serve as aids to the ascertainment of 

, m Ti ng , of “home-farm-; not itselT sena- 
rately defined by the Statute. pa 

iJrJwi 1 v® i? ode ° f treatment accorded by my 

K? , ln JSL7 Iea T d 

trsrsss s 

wordfso* uredTra.l? be assl8I ’ ed to these 

ssasts 
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under-estimated by my learned brother, Satya¬ 
narayana Rao J. 

His Lordship’s whole discussion reveals many 
a point of approach as well as of detail which 
in spite of my very respectful consideration 
have unfortunately not commended themselves 
to me. In the first place, if is said that the 
Legislature has not made of the four terms and 
their meanings as given in Wilson’s Glossary 
the essence of the definition of private land. 
The question is not, in my opinion, precisely 
that but materially different. 

The question rather is whether the legisla¬ 
ture has not made of the terms the essence of 
the explanatory phrase attached by it to “home- 
farm land” in the definition of “private land” 
whatever may be the meanings that may be 
attached to those terms in accordance with 
Wilson's Glossary or by any other means, which 
is another matter. Has not the Legislature 
made of the terms which ar e manifestly illus¬ 
trative only and not exhaustive, interpretative 
aids to the ascertainment of home-farm? On 
what basis did it conglomerate these terms ex¬ 
cept the basis of some common concept running 
through them all, whatever the concept may 
be. which is another matter? For what purpose 
did it conglomerate except that of illustrating 
as evident from the words “such as” the desig¬ 
nations by which home-farm land may be 
known in different areas? Is not what is meant 
by ‘home-farm” which is not separately defined 
by the Act to be gathered from the illustrative 
words of designation employed in the Act 0 

(100) Secondly, my learned brother obser¬ 
ves • 

“It (i.e., the definition of private land) does 
not say that the land would be private land 
if it is kambattam, khas, sir’, or ‘pannai*, or 
if it is known to be such.” 

!"!?,? bracke ' s are - 1 may say, mine 
l ba * way : T ™e. the home-farm part 

?‘J be definition of private land does not say 

^iLr' 0U i d be home-farm” land and fall 
within that category of private land only if it 

was or went by the names of ‘kambattam; khas. 

dSes sav thaViS i* h ^ Part 0f the defi nition 
f. 0 ®? say th at the land must be “home-farm” 

l a "d- je - must indeed and in fact be “home- 

fa ™ * an d by whatever designation knowm 

such as kambattam, khas, sir or pannai’ in 

order to fall within that category of private 

(101) Thirdly, i* ic observe-* i n the judgment 
of my learned brother that it i s not possibTe to 

frnm fou - r ex P ressi ons and particu- 

larly from the meanings as given bv Wilcnn 

1855 that they would have the same meS^ 

w ffiL-Ca! 
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suggested anywhere that, nor has it been stated 
by my learned brother why, if the meanings are 
good today, they were not as good in 1908. 

The real question is whether in the Act there 
is any clear evidence of any legislative depar¬ 
ture in 1908 from the meanings of Wilson which 
would only be possible if there had been a 
departure from them in popular parlance bet¬ 
ween 1855 and 1908. 1 hav e not been able to 
find evidence of any such departure either of 
the latter kind or of the former. 

Our attention has been drawn to no authority 
suggesting such a departure, derived from Sta¬ 
tutes in ‘pari materia’, if they may be so call¬ 
ed compendiously, in force in other Provinces 
so far as they may be relevant or from deci¬ 
sions pronounced under those Statutes or ren¬ 
dered in this Province prior to 1903. The Ben¬ 
gal Tenancy Act VIII of 1885 contains no 
definition of the words current in Bengal and 
Bihar to denote private land which are no 
doubt referred to in S. 120(1) of that Act. The 
word “sir” used in our Act is not therefore de¬ 
fined by that Act. The word is also the word 
current in the United North West Provinces of 
Agra and Oudh and Central Provinces and 
Berar. 

I have looked into the definitions of that 
word in Acts in force in those Provinces given 
in S. 4, sub-section (12) of the North West Pro¬ 
vinces Land Revenue Act III of 1901, and in 
S. 4(6) of the Central Provinces Land Revenue 
Act, XVII of 1881, after calling for the United 
Provinces Code and the Central Provinces Code 
not available in the Library of the High Court, 
from the Library of the Legislatures in the Fort. 
I have found nothing in those definitions which 
are partly based on special conditions relating 
to the previous Revenue Settlements in those 
Provinces which militates against the ordinary 
meaning of the word as given in Wilson’s 
Glossary. 

On the other hand, the idea of cultivation by 
the proprietor himself with his own stock or 
by his servants or by hired labour as of the 
essence of “sir” seems to be recognised by those 
definitions also, although adapted to such 
special conditions in the way that the Legisla¬ 
tures of the Provinces deemed fit so to adopt. 
I do not consider it necessary to reproduce those 
definitions here or to pursue this aspect of the 
matter any further. The meaning of the word 
“sir” as given in Wilson’s Glossary is, it may 
however be noted, in no way militated against 
by what is accepted by ‘BUDLEY v. BUKH- 
TOO\ 3 N W P H C R 203 which is, in fact, based 
on the same idea as is expressed by the mean¬ 
ing given in the Glossary. 

In our Province before the Madras Estates 
Land Act of 1908, although there was no sta¬ 
tute defining any one of the four words ‘kam- 
battam, khas, sir and pannai’, there was just 
one decision reported in ‘NAGAYASAMI v. 
VIRASAMI KONE\ 7 Mad H C R 53, defining 
‘pannai’ land. The question there was whether 
a suit before the Revenue Courts under S. 12 
of the Madras Regulation VIII of 1865 by a 
tenant for reinstatement after the zamindar’s 
ejectment in respect of ‘panai* lands was 
maintainable. The argument for the defendant, 
the Zamindar, was that it was not, because the 
‘pannai’ lands were of their nature not part 
of the zamindari, and the defendant was not a 
zamindar in respect of such lands within the 
definition of the term “land-holders” used in 
that Act. 


The Civil Judge negatived the argument hold¬ 
ing that ‘quoad’ such lands the zamindar could 
not, as contended, be treated as himself a tenant 
with the cultivator as his sub-tenant. For so 
holding the Civil Judge referred to the charac¬ 
ter of ‘pannai’ lands as being lands to which 
the proprietor had an exclusive right, a right 
to the melwaram as well as the kudiwaram, 
adding further what is perhaps more material 
that those lands are sometimes cultivated un¬ 
der the Zamindar’s own ploughs and sometimes 
they are let out for cultivation by others. The 
High Court after referring to what the Civil 
Judge had said upheld his view that the suit 
before the Collector was maintainable notwith¬ 
standing that the lands were ‘pannai’. I am not 
able to so read the observations of the Civil 
Judge accepted by the High Court as to dis¬ 
pense with requirements of proof, if a question 
of the character of the lands as “pannai” arose, 
of direct cultivation or in case of letting, of 
the character of the letting being in its terms 
in no way inconsistent with an intention on 
the land-holder’s part to resume direct culti¬ 
vation. 

(102) Fourthly, it is remarked by my learned 
brother that the meanings given in Wilson’s 
Glossary do not have the common feature of per¬ 
sonal cultivation. One has only to look at those 
meanings as conveniently reproduced at pages 
75 and 76 of Mr. V. Vedanthachari’s Commen¬ 
tary of the Madras Estates Land Act to appre¬ 
ciate aright the correctness or otherwise of the 
remark. I need only observe to avoid a slight 
confusion which may otherwise result at first 
sight of the passage in the commentary that 
the annotation of the word “pannai” as given 
in the Commentary corresponds to what is 
given in the Glossary under the word “pannai” 
as well as the words “pannaiah”, “punna” 
“punnah” the meaning of which latter words 
follows closely enough on the meaning of 
“pannah” separated only by the meanings of 
two other connected words “pannaikaran” 
“Pannaissumai” which may also be usefully 
consulted in this connection, although the mean¬ 
ing given under the words “panniah”, “panna”, 
“pn^nah” taken together is the more relevant. 

(103) I propose to reproduce here so far as 
is relevant the Glossary meanings of the four 
words used in the Statute, not of the two other 
words connected with one of those words “pan¬ 
nai”, namely, “Pannaikaran” and “pannais¬ 
sumai”. 

Kamatamu or ‘kambattam’: The land which 
a Zamindar, Jagirdar or Inamdar keeps in his 
own hands cultivating it by labourers in 
distinction to that which he lets out in farm. 
‘Khas’: As a revenue term it is applied also 
to lands held by Zamindars and ‘cultivated 
by themselves for their own benefit*. . 
‘Sir’: A name applied to the lands in a 
village which are ‘cultivated’ by the heredi¬ 
tary proprietors or village 'zamindars them¬ 
selves’ as their own especial share either by 
their ‘own’ labourers or at their ‘own* cost 
or by tenants at will not being let in lease 
or farm. „ • 

•Pannai’: A field, a rice field, cultivated 
ground, tillage, husbandry. 

‘Panniah, Punna, Punnah’: An estate or 
farm the property of a Rajah and ‘cultivated 
by his slaves’. 

(104) It will be seen from the words 
underlined by me (here in quotations) or 
each of the Glossary meanings extracted 
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above, that in all of them the features 
of direct cultivation of the land-holder is 
manifestly present. I may add in this connec¬ 
tion that in the Tamil Lexicon of 1931 published 
under the authority of the University of Mad¬ 
ras which I have consulted, there are several 
meanings assigned to the word “panna" at page 
2453 , column 2 of which the seventh and eighth 
meanings and more particularly the seventh 
which are material to the present discussion 
V: are “direct cultivation" and “establishment of 
farm labourers" respectively. 

My learned brother further observes that the 
words “khas” and "sir” are not words at all 
used in this Presidency. I regret I cannot ap¬ 
preciate the significance of the observation. The 
words are there in the Statute and unless they 
are to be regarded as surplusage— which is, ob¬ 
viously impossible—their meaning must be as¬ 
certained and applied. Assuming the observa¬ 
tion to be relevant, I very much doubt with 
respect, whether that is right. 

So far as the word “khas” is concerned, re¬ 
ference may be made in this connection to 
‘CHINNARIGADU v. RANGAYYA’, AIR (22) 
1935 Mad 789, a case from the District of Chit- 
toor where in regard to a portion of a village 
called "khasbagayat” it was held that the ex¬ 
pression indicated that the lands in that portion 
were held by zamindars and cultivated by them¬ 
selves for their own benefit. Moreover, I may 
say from my personal knowledge that there is 
in the Zamindari of Pithapuram adjoining the 
Fort an extent of 20 or 30 acres of land known 
as ‘kasuthota’, i.e., garden in the direct culti¬ 
vation of the Zamindar which is the only pri- 
* vate land comprised in that estate. 

It may not also be correct, in my opinion, 
to suppose that the word "sir” has not been 
known at any tim e to be in use in this Presi¬ 
dency. It seemed to me strange that a word 
not in use in this Presidency, as I too first 
thought of this word though not of the word 
"khas", was used in a Legislative enactment of 
the Province as a description designation of 
home-farm land which is part of the definition 
of private land. 

After my mind had been somewhat exercised 
over this thought it occurred to me that it might 
possibly be an Uriya word in vouge in the Gan- 
jam District which when the Madras Estates 
Land Act was passed in 1908 was a part of 
this Presidency, though it has since gone into 
the separately formed provinces of Orissa con¬ 
sisting of the original Orissa part of the pro- 
vince of Bihar and Orissa and the Ganjam 
Distnct part of the Madras Presidency. Con- 
suUmg then at the University Library Pooma- 
chandra Ordia Bhasha Kosha complied by G. C 
A i voc ^ H ‘S h Court, Patna and pub- 

L 9 M d MmilS Vi kal - Sa . h u itya Press - Cuttack in 
1928, I found therein the word "sir” in fact 

explained at the top of column 2 of page 8519 
w as meaning a permanent home-farm of a pro¬ 
prietor or maphidar or lakharajadar. That is 
the meaning of the Uriya word "sir” while the 
meaning to be found in Wilson’s Glossary is 
that of the Hindi word "sir”. Th e two mean- 

th! S nnp b f tantlaUy j? gree - 0nly ’ comparatively 
g* ls compendious while the other is ela- 

tiomrrv p ? 1 f slbl > r tb e compiler of the Dic- 
definiHnn to °f “ ho me-farm” from the 

S ,l La"d°Ac P t tiV “ e la ” d to tte Madras Es - 

K J.hen as regards ‘kambattam’ my learned 
brother himself concedes that it i s in Telugu 


used in a general sense to denote a man’s per¬ 
sonal cultivation. Born to the language like 
my learned brother I too cannot understand 
the word in any other sense. That, in my view, 
is also the meaning as given in Wilson's Glos¬ 
sary and tne meaning of the word as used in 
the Act. My learned brother has given no 
reason why the undoubted and undisputed 
meaning of this word should be excluded from 
consideration in understanding the word "home- 
farm” in connection with the explanation of 
which it occurs in the Act. 

Nor am I prepared to treat the word “pannai" 
used in the Act as being of no assistance, be¬ 
cause it means nothing more than a field, a 
rice field, cultivated ground, tillage and hus¬ 
bandry according to the meaning given by 
Wilson. As I have shown above, it does mean, 
according to the Tamil Lexicon something 
more definite, something clearly in point namely 
direct cultivation, and it has been applied to 
the property of a Rajah cultivated by slaves 
as also pointed out by Wilson himself. 

In these circumstances I cannot but conclude 
that the meaning of the words occurring in 
S. 3(10) (a), of the Madras Estates Land Act 
as given in Wilson’s Glossary may well be ac¬ 
cepted as a safe guide for their interpretation 
for the purposes of the present case. 

(105) Fifthly, my learned brother observes 
after referring to the words used in S. 120 of 
the Bengal Tenancy Act, namely, cultivated as 
‘kamar, zeroyiti’, etc., which no doubt do not 
occur in our Act that the expression "by what¬ 
ever designation known” in our Act must have 
reference to a recognition of certain lands in 
the village as ‘kambattam, khas, sir or pannai’. 

I respectfully doubt whether this view-point 
is correct for a two-fold reason: first that there 
is the word “home-farm” in th e definition in 
our Act which sufficiently fulfils the purpose 
of “cultivated” in the Bengal Tenancy Act, 
second that while ‘kambattam, khas, sir and 
pannai’ are words of popular usage meant in 
recognition of the character of land they have 
been chosen by the Legislature as illustrative 
terms entering into the explanatory phrase at¬ 
tached to "home-farm land of the land-holder” 
by whatever designation known such as ‘kam¬ 
battam, khas, sir, or pannai” because of their 
appropriateness, attributable to their meanings 
as given in the foregoing, to the context of the 
legislative explanation of home-farm land as 
part and parcel of th e statutory definition of 
private land. 

(1 °6) I - t ,. wU1 . be ? een that my exposition of 
the definition of private land in the foregoing 
certainly favours the submission of the learned 

w nSe f for the ?P? eUants an d petitioners. The 
lines of argument by means of which the learn- 
ed Counsel for the respondents sought to in- 

ot thiJVnnrf n rstly ac A cordin S to decisions 

ed and ^♦h" t0 the Ac \ which ascertain- 
ea ana applied the comomn law richt ev- 

press,on "private land” is much laSer in the 

, C0I } te * t than is warranted by this 

ofdfnariiv K 0f the stat J ute - which ought not 
ordinarily to be presumed to interfere with the 

sh^\m° n hev^H U d' eS L and until the contrary if 
the Ant b ^ d doubt ; secondly that S. 185 of 
the Act when carefully scrutinised yields con- 
saderations warranting th e larger view, that i* 

the Act. * the common law for ce prior to 

(107) In connection with the first line nf 
argument reference was made by the LeS?ned 
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counsel for the respondents to ‘NAGAYASAMi 
v. ViKAbAMi', 7 iuad H C R 53, wmcn i nave 
dealt aiready. There is also the case in *VbN- 
KATAGiKi ZAMINDAR v. RAGHAVA’, 9 Mad 
142 relerred to by my learned brother, Viswa- 
natha Sastri J. in his judgment in this connec¬ 
tion. That case arose with reterence to certain 
lands in the zamindari of Venkatagiri which 
were the subject matter of a muchilKa execut¬ 
ed by tne father of the delendants. The piain- 
tilf zamindar sued the defendants in ejectment 
relying on a condition in the muchilika 
that the lands were to be returned 
whenever wanted and alleging that due 
notice to quit had been served on the defen¬ 
dants. Th e muchilika described the lands as 
‘Nagari lduva’ (i.e. lands belonging to the 
Samasthanam). The words in brackets are by 
the way mine. The defendants denied that the 
lands were of that character. They further 
alleged that the lands were ‘Ijara lduva’ not 
liable to be recovered by the plaintiff but liable 
only to be delivered by them to the ‘Ijaradar* 
if the lands were leased out by the plaintilf 
on ‘Ijara’. The learned District Judge in the 
appellate Court held that on the construction 
of the muchilika the defendants could not be 
ejected unless the lands were let on ‘Ijara’ by 
the plaintilf to a stranger. On appeal to the 
High Court Turner C.J. and Muthuswami Aiyar 
J. in the judgment of the Court delivered by 
the former said this: 

“The Judge has, in our judgment misunder¬ 
stood the condition in the muchilika of fasli 
1285. If the lands held by the defendants 
are what are known as home-farm lands of 
the Zamindari they are lands which accord¬ 
ing to a very general custom of the country 
the zamindar reserves for his own cultiva¬ 
tion when he thinks fit to resume them and 
on which a right of occupancy does not ac¬ 
crue. The Zamindar when he lets such lands 
has ordinarily a right to resume them at the 
end of any agricultural year on giving due 
notice.” 

On this passage there are two remarks which 
I desire to make. For one thing it refers to 
“home-farm land of the land-holder” which is 
the expression made use of by the Legislature 
in the definition of private lands in the Act 
of 1903. For another it recalls to one’s mind 
the passage in the decision in ‘BUDLEY v. 
BUKHTOO’, 3 N W P H C R 203 to which 
Turner C. J. had been while a puisne Judge of 
the North West Province a party sitting with 
Pearson J. of that Court. The passage in the 
decision runs as follows: 

“ ‘Seer’ land as we understand it, is land which 
at some time or other had been cultivated 
by the Zamindar himself, and which although 
he may from time to time for a season de¬ 
mise to Shikmese he designs to retain as re- 
sumable for cultivation bv himself or his 
family whenever his requirements or conve¬ 
nience may induce him to resume it.” 

I cannot read the passage in ‘VENKATAGIRI 
ZAMINDAR v. RAGHAVA’, 9 Mad 142 in the 
way in which my learned brother seems to 
read it that is to say, as not making of direct 
cultivation an essential part of the character 
of home-farm land. It may be that the test 
of direct cultivation does not. apply to the “do¬ 
main” land category o f private land which may 
never be cultivated, although cultivable, be¬ 
cause all that “domain” means is “land about 


the mansion house of the Lord and in his im¬ 
mediate occupancy” and not necessarily in his 
direct cultivation, although when and if let out 
even the leasing of such land must be on terms 
not inconsistent with an intention on the part 
of the Zamindar to take it back for his own 
direct use. The test of direct cultivation is 
clearly implicit in the very idea of home-farm 
lands to which the learned Chief Justice refers 
in terms of ‘resumption’ for the land-holder’s 
‘own’ cultivation. No question of conversion 
of rvoti land into private land arose in ‘VEN- 
KATAGIRI ZAMINDAR v. RAGHAVA', 9 Mad 
142 and what the Court did was to enunciate 
the proposition that home-farm land is land in 
which a right of occupancy does not necessarily 
accrue, in contradistinction apparently to ryoti 
land in which such a right does arise, by 
letting. 

(108) The two broad categories of ryoti and 
private lands in estates with this feature of 
distinction have existed from time immemorial. 
As pointed out by the Rt. Hon. Mr. Ameer Ali 
in the very passage from the case in ‘SIVA- 
PRAKASA v. VEERAMA REDDI’, 45 Mad 586 
at pages 601 (bottom) and 602 quoted by my 
brother, Viswanatha Sastri J: 

“One important feature of the Act is worthy 
of note. It throws into relief the component 
parts which from immemorial times go to 
constitute a village; first the lands in the 
‘direct cultivation’ of the proprietor (called by 
various names); second lands occupied by 
tenants or ryots and third old waste lands 
over which by custom the land-holder pos¬ 
sessed certain specific rights now crystallis¬ 
ed in the statute”. 

It will be seen from the words under¬ 
lined (here in quotation) by me above 
that in referring to the first of the three 
categories of lands going to constitute a 
village, the Rl. Hon'ble Mr. Ameer Ali is 
referring to the home-farm land with the 
explanatory phrase attached to it which is 
part of the definition of private land in S. 3(10) 
of the Act. It will also be seen that in an ear¬ 
lier page 599, the Rt. Hon’ble Mr. Ameer Ali 
specifically refers to the definition of “private 
land” in S. 3 as meaning “the domain or home- 
farm land” (expressions borrowed from Eng¬ 
lish law) of a land-holder bf whatever desig¬ 
nation known such as ‘kambattam’ ‘khas’ ‘sir’ or 
‘pannai’. These words so referred to by him in 
connection with the definition of “private land’ 
are apparently the words had in mind by him 
in describing the first of the categories of lands 
constituting a village at page 602 of the Re¬ 
port. 

It is further noticeable that while the Privy 
Council refer to “domain” or “home-farm 
land as expressions borrowed from English 
Law, they make no grievance of the use or 
such expressions in the Statute, as in any way 
inappropriate to an Indian Statute dealing with 
conceptions sometimes different, it may be, 
from those which are associated with the sys¬ 
tem of feudal tenures in England. Far from 
supporting the view urged for the respondents 
in regard to what “home-farm land” means, 
the passage in the judgment of the Privy Coun¬ 
cil just quoted rather supports the contention 
advanced by the learned Counsel for the ap¬ 
pellants and petitioners that in order that 
lands may be held to be home-farm lands ana 
therefore private lands it is essential to prove 
their direct cultivation on the part of the 


1932 


Pbriannan v. A. S. Amman Kovil (FB) (Raghava Rao J.) Madras 369 


proprietor at sometime or other. The state¬ 
ment of law in the passage in question, being 
of the highest tribunal, is binding on us and 
cannot be whittled down by any process of 
reasoning whatsoever on the part of any 

Indian Court. . _ 

(109) Tne references which my learned bre¬ 
thren have made to the decisions in ‘VEN- 
KATANARASIMHAM V. KOTAYYA,’ 20 Mad 
299 and CHEEKATI ZAMINDARI CASE 23- 
Mad 318 as indicating the gradual growth and 
Vevolution of the rights of ryots in estates are 
absolutely unexceptionable; but they hardly 
bear speaking with all respect, upon the point 
what exactly “private lands’* are according to 
the definition of the Statute. On the other 
hand, assuming such references to be relevant, 
one should rather imagine that from the un¬ 
righteous attempts which the land-holders had 
been making prior to the Act to expand their 
private land by seeking to convert ryoti land 
into private the Legislature was solicitous to 
define and limit private land in a straight and 
simple, if somewhat narrow manner which 
would not only serve to assist the Courts in 
their determination of the question, which had 
become confused and complicated by the con¬ 
duct of land-holders, whether any particular 
land claimed to be private or ryoti as such, 
but also serve to preclude the land-holders 
from expanding their private land by persist¬ 
ing even after the Act in the course of sue!) 
conversion or ryoti land into private. The way 
In which apparently the Legislature chose tc 
achieve the object that it had in view was 
Insisting irrespectively of historical origins 
which need no longer be probed into, upon 
f proof of the character of the land claimed to 
be private as either that of domain land or as 
that of home-farm-lands as explained by the 
Statute itself by means of the expression “by 
whatever designation known as ‘kambattam’ 
'khas* ‘sir’ and ‘pannai' inserted in the section. 

Judging from this standpoint I wonder how 
the zamindar’s private lands even if they con¬ 
sisted of the three categories referred to by Ba¬ 
den Powell in his Land System of British India, 
Vol. 1, page 515 as a matter of historical infor¬ 
mation can be understood in any other sense 
than what is expressed or implied by or in the 
definition section of the Madras Estates Land 
Act 1 of 1908. Had the intention of the Legis¬ 
lature been to impress with the stamp of pri¬ 
vate land all land in which the land-holder 
had at the commencement of the Act a right 
to both the melwaram and the kudiwaram the 
definition could well have run in very simple 
terms expressive of such an intention. 

The Legislature could have well adopted in 
that case the language of the Civil Judge in 
the case in ‘NAGAYASAMI KAMIAH NAICK 
v. VIRASAMI KONE\ 7 M H C R 53, which 
Is supposed by my learned brethren to be an 
accurate judicial definition of private land 
* prior to the Act. for the purpose of the defini¬ 
tion of private land in the Statute Itself. No¬ 
thing could have been easier than that. The 
private land of a land-holder in Ordinary Eng¬ 
lish may well mean in contradistinction to 
ryoti land. Land in the ownership of the land¬ 
holder which he has kept for himself without 
creating any rights in the ryots. But if the 
Legislature has prescribed a method of ascer¬ 
tainment of such land by limiting it to a spe¬ 
cified categories — domain land and home-farm 
land — no Court can in its legitimate func- 
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tion add to the statute so as to restore the ex¬ 
pression to its connotation in ordinary par¬ 
lance. This disposes of the first line of argu¬ 
ment of the learned counsel for the respon¬ 
dents in answer to the submission of the learn¬ 
ed advocate for the appellants and the peti¬ 
tioners before us so far as it is favoured by my 
exposition of the definition of private land 
in the foregoing. 

(110) Turning now to the second line of ar¬ 
gument advanced by the learned counsel for 
the respondents it comes to this, shortly stat¬ 
ed, firstly that S. 185 of the Act contains noth¬ 
ing to indicate direct cultivation as one of the 
matters of evidence for the Court to have re¬ 
gard to for determining whether any land is 
the land-holder’s private land; and secondly 
that the transposition of the proviso of old 
S. 185 to the second part of Cl. (a) of sub-s. 10 
of S. 3 is significant as showing that direct 
cultivation is not the test of home-farm land 
in the earlier part of the definition of private 
land in S. 3 (10) (a). 


(Ill) S. 185, as I have already observed, 
is an evidential section while S. 3(10) (a) is 
the definition section. The former cannot ex¬ 
cept by force of its specific terms be read so 
as to override the latter. The two sections 
must, as I have already observed, be read so 
as to harmonise with each other. The object 
of S. 185 is only to provide for certain matters 
as being evidence relevant to determining whe¬ 
ther any land is the land-holder’s private land. 
It seems to me illogical or at any rate unneces¬ 
sary for the Legislature to repeat the essential 
matter already expressed or implied in the de¬ 
finition section itself. The position might well 
be different where. a s in th e Bengal Tenancy 
Act, the Legislature did not enact a definition 
of private land and had therefore to use in S. 
120 the words “cultivated as ‘khamar’ etc.” 
For land to be held to be private land, evidence 
of direct cultivation at sometime or other and 
for sometime or other being necessary accord¬ 
ing to the definition section itself of our Act 
by reason of what home-farm land by what¬ 
ever designation known such as ‘kambattam*, 
‘khas’, ‘sir’ or ‘pannai’ means, as I have already 
explained, the Act has in the evidential sec¬ 
tion only stated that regard shall be had to 
certain factors bearing on the essential matter 
of the definition. 

Local custom comes in, because proof of that 
may clear up the difficulty in demarcating 
how far the land about the mansion or dwel¬ 
ling house of the zamindar and in his imme¬ 
diate occupancy extends or may, where the 
words used in the Statute, ‘kambattam\ ‘khas\ 
sir or pannai, are not in vogue but other 
w° r ds are in a particular locality, help the 
Court to decide upon th e home farm character 
£ J? 6 ’ and hy ascertaining the meanings of 
those other words Local custom may some¬ 
times even stamp land with the character of 
private land which does not full within the de- 

!?£ 0n .^ 0 a at A J° that extent the force 
of the restrictive definition given in the statute 

as compared with the largtr definition to te 
found in Baden Powell or in decisions prior to 
l he Act if any. may well stand cut down so 
as to bring in under the head of private land 
waste lands and ‘Nankar’ savaram lands al¬ 
though regularly leased out without regard to 
tenns and conditions making resumption of 
direct cultivation possible. *pro tanto’ rehabt- 
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litating that larger definition which, if it exist¬ 
ed was taKen leave of by the framers of tne 
Act in 1908 not without reason as already point¬ 
ed out by me. 

Then comes, in S. 185, letting out of land 
specifically as private land before the 1 st day 
of July 1898, because evidence of that kind 
relating to a period more than ten years prior 
to the passing of the Act and relating to a 
period prior to the publication of the Bill which 
became afterwards the Madras Estates Land 
Act of 19U8 may well be presumed to be de¬ 
pendable evidence of a conduct on the land¬ 
holder’s part not dictated by an indecent an¬ 
xiety to create evidence of the character of 
land as private land in view of th e approach¬ 
ing legislation. Any other evidence that may 
be produced bearing on the character of the 
land as private land is next referred to in S. 185 
and that includes as ruled by the Privy Council 
in ‘B1NDESHWARI PRASAD v. KESHO PRA¬ 
SAD’, 5 Pat 634, and as not disputed by the 
learned counsel for the appellants and peti¬ 
tioners, admissions of tenants that the land is 
private land even in leases subsequent to the 
1st of July 1898 whatever their probative 
value. 

It is asked by my learned brother, Viswa- 
natha Sastri J. in his judgment how the defi¬ 
nition of private land in the Act which came 
in only in 1908 could possibly be present to 
the minds of land-holders and tenants prior to 
the Act, and how possibly they could describe 
any land as private land specifically in leases 
prior to the Act. The answer is firstly that 
there is no substantial difference between the 
conception of private land prior to the statute, 
and the conception under the statute which only 
throws into relief, to use the language of the 
Privy Council in ‘SIVAPRAKASA v. VEERAMA 
BEDDI’, 45 Mad 586 the three component 
parts which from times immemorial have gone 
to constitute a village and secondly that if there 
is any difference while the statutory definition 
cuts out certain classes of land recognised as 
private land prior to the Act the definition 
in the Act does not create any category of land 
for the first time as private land till then un¬ 
known. So that, specified letting of land as 
private land in the usual vernacular terms prior 
to the passing of the Act is not an impossible 
species of evidence on the construction of the 
definition of private land contended for by the 
appellants and petitioners. 

(112) Then on the question whether the 
transposition of the proviso of old S. 185 of 
the Act to the definition section makes any 
difference to the interpretation of S. 3 (10) (a). 
I am distinctly of opinion that it does not. 
The idea of the proviso was that con’inuous 
cultivation of the kind and of the length of 
time contemplated by it should raise an irre¬ 
buttable presumption that land is private land. 
It is only natural that when the Act of 1908 
was amended in 1934 and 1936 the logically 
appropriate' place for the proviso was consi¬ 
dered by the Legislature to be the definition 
section itself in view of the indistinguishability 
in practical effect between a provision by way 
of an irrebuttable presumption that in a cer¬ 
tain case the land is private land and a provi¬ 
sion by way of inclusion in the definition sec¬ 
tion itself that the land shall in such a case 
be private land. What is more, the juxta¬ 
position of the old proviso to S. 185 in relation 
to the old S. 3 (1) as effected by the trans- 
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position is, in my opinion, accounted for by the 
affinity of ideas beiween the subject-matter in¬ 
volved in the definition of private land as 
home-farm land, and the subject-matter of the 
old proviso to S. 185 raising the irrebuttable 
presumption that land is private land in a cer¬ 
tain contingency contemplated by the proviso. 

It seems to me ‘non sequitur’ to say that 
the reference to direct cultivation in the pro¬ 
viso to tne evidential section which has become 
part of the definition section by the amend¬ 
ment dispenses with proof of direct cultivation 
which is a requisite implicit in the home-farm 
part of the definition of private land as even 
the dicta of the Privy Council in ‘SIVAPRA* 
KASA v. VEERAMA REDDI’, 45 Mad 586, to 
which I have already referred go to show. 
The only effect of the transposition of the old 
proviso to S. 185 to the definition section is to 
emphasise the view which was not unanimous 
in this Court till ‘BANDHARIJOGI v. SEETHA- 
RAMAMURTHF, ILR (1948) Mad 223, that 
there is only one mode of conversion of ryoti 
land into private recognised by the Act, namely, 
the mode enacted by the old proviso which has 
now become part of the definition section itself 
by legislative amendment. 

(113) I shall proceed next to a consideration 
of the decision on the construction of the defi¬ 
nition of “private land” in this Court subse¬ 
quent to the passing of the Act. These deci¬ 
sions may be divided into two categories, deci¬ 
sions pronounced prior to ‘ZAMINDAR OF 
CHELLAPALLI v. SOMAYYA’, 39 Mad 341, 
and decisions beginning with that case and 
coming down to date. 

(114) Of the first it is unnecessary for me to 
refer to any other case than the one in 
•LAKSHMAYYA v. APPARAO BAHADUR’, 36 
Mad 168, in which the two learned Judges who 
decided it differed on the question as to the 
admissibility in evidence of leases subsequent 
to 1898 in aid of the determination of the cha¬ 
racter of land as private land, a question on 
which there is now the binding authority of 
the Privy Council in the case in ‘BINDESH- 
WARI PRASAD v. KESHO PRASAD’, 5 Pat 
634. It is true that private land is contrasted 
in that case by Sundara Aiyar J. with the 
public land, as he calls it, held by ryots with 
occupancy right and that the former kind of 
land is broadly assumed to be land of which 
the zamindar is the owner of both the mel- 
waram and the kudiwaram. There is no dis¬ 
cussion in that case of the question what the 
home-farm part of the definition of private land 
in the Act means, which is the question raised 
before us. Moreover, there was, in that case 
evidence amongst other things of specific letting 
of the land as private land before the 1st day 
of July 1898 specifically mentioned in S. 185 
of the Act. 

The learned Judges accepted the finding of 
fact of the lower appellate Court as vitiated 
by no legal error and well supported by the 
evidence which, as I have already observed, 
need not after all be direct evidence of direct 
cultivation, at some time or other, evidence in 
the nature of ‘Pratyaksha Pramana’ but may 
well be inferential or circumstantial evidence, 
evidence in the nature of ‘Anumana’, to use the 
Sanskrit words of Hindu Sastras employed by 
Sadasiva Aiyar J. in that case. The evidence 
of conduct on the part of the zamindar in 
according to the lands in question there a 
different kind of treatment to that accorded by 
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him to ryoti lands in the estate was relied upon 
by the learned Judges as sufficient to justify 
the finding of the lower appellate Court that 
the land was private land. 

(115) To turn next to the second category of 
decisions it is not denied that but for the un¬ 
reported decision of Krishnaswami Aiyangar 
and Somayya JJ. in ‘SHI THIAGARAJASAMI 
DEVASTHANAM v. MUTHUSWAMI ODA- 
YAR*> C. M. A. No. 311 of 1943, and possibly 
▼ the decision of Madhavan Nair J. in ‘CH1NNA- 
RIGADU v. RANGAYYA\ AIR (22) 1935 Mad 
789, with both of which I shall hereafter deal, 
the trend of judicial opinion in this Court has 
been quite unanimous and in a sense favourable 
to the contention of the learned counsel for the 
appellants and petitioners before us. Some of 
these decisions have been attempted to be dis¬ 
tinguished in the course of the argument as 
decisions relating to the conversion of admitted 
ryoti land into private land. Others which 
could not be so distinguished were attacked 
as wrong. 

With reference to these other decisions, rea¬ 
sons have been given by my learned brethren 
in their judgments for their view that they are 
erroneous, reasons, which I have already dealt 
with in my own judgment herein before. I need 
therefore only show here that the attempt made 
by counsel to distinguish those other decisions 
in which the test of direct cultivation has been 
laid down as confined in their operation to cases 
of conversion of ryoti land into private land is 
not warranted either by the reason of the 
thing or by the course of decisions which have 
applied that test to cases like the present as 
p well. 

0F CHELLAPALLI v. 

39 Mad 341, the way in which 
Wallis C. J. begins his judgment is this: 

This case raises a question of considerable 
importance as to what constitutes private land 
under the Madras Estates Land Act, 1908." 
a nd then he proceeds to consider th e meaning 
of the word “domain” and in effect to apply 
the home-farm part of the definition of private 
land to the evidence o n record about the lands 
in question before the Court. He winds up 
the whole discussion with the following remark: 
In some parts of India lands of this kind 
are known as 'sir’ lands, and this is one of 

fnimrov me "V° ned in th e definition. In 
BUDLEY v. BUKHTOO’, 3 N W P H C R 

2°3 it was held that ‘sir’ land is land which 

a Zamindar has cultivated himself and in- 

tends to retain as resumabl e for cultivation 

by himself even when from time to time he 

demises it for a season. I think that this 

EnSifff be applied here and that as 
the plaintiff has failed to satisfy it the appeal 
fails and must be dismissed with costs.” 

From this it will be seen that the test of 
d re f A cultivation accepted by the learned Chief 
& nd 41 C0 T ed to by bis colleague, 

A J a , r J ‘ constitutes the very ‘ratio 
decidendi and is not in the nature of a mere 
obiter dictum. The distinction between ‘ratio 
vf£to, endi a - nd , obiter dictum’ given In Hals- 

•fmTS&SS* Vo1 - 19 ’ al 251 

be , laid down as a general rule that 
lnm P ai £. a i? ne of a decision of a Court of 
luriJ?H bmd ng u .P° n Courts of co-ordinate 
» - and .totorior Courts which con¬ 
sists of the enunciation of the reason or prin¬ 


ciple upon which the question before the 
Court ha^ really been determined. This 
underlying principle which forms the only 
authoritative element* of a precedent is often 
termed the ‘ratio decidendi’. Statements 
which are not necessary to the decision, 
which go beyond the occasion and lay down a 
rule that is unnecessary, for the purpose on 
hand (usually termed ‘dicta’) have no binding 
authority on another Court, though they may 
have some merely persuasive efficacy.” 
Bearing this distinction in mind I have no 
doubt but that what the learned Judges 
in ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 39 Mad 341, have said with refer¬ 
ence to the test of direct cultivation is really the 
basis for their decision in that case and not 
something which went beyond the occasion. 
The statement of the law laid down in the 
case has been accepted by the Privy Coun¬ 
cil in ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 42 Mad 400 (PC), in appeal 

against the decision in the same case. After 
setting forth the passage in Wallis C. J.’s 
judgment which I have myself extracted above, 
Sir John Edge, delivering the judgment of the 
Judicial Committee observed that “that test is 
obviously suggested by S. 185 of the Act and 
was rightly applied by the Chief Justice". 

It is said for the respondents that becaucp of 
the reference to S. 185 of the Act by the Privy 
Council in accepting th e test propounded by 
to® C b«e f Justice it follows that the decision 

M rloff ifnU fi " e * d ° n ! y }° cases of conversion 
of ryoti land into private covered by the pro- 

£ s °i 0 S, «5. I think that is a wrong view 
to take of the meaning of the decision of the 
Pnvy Council. Although the test of direct cul- 
hvetion is not specifically referred to by the 
Privy Council as a test adopted by the Chief 

fion 1C n ?° uu the j[ an ffuage of the definition se<> 
tion, and although the facts of the cas e before 

the High Court and before the Privy Council 
pertained to evidence bearing upon thp con- 
of r y°‘i land into private. it is <££ 

IndLlonf pas ! ag u ln toe learned Chief Justice’s 
judgment which enunciates the test derivpd 

!o7 BUK HTOO\ 3 NWP HCR 

203, has not been understood by the Privv 

& cU c as ,‘« a c ‘! st drived only from the ml 
viso to S. 185 of the Act. Clearly S 185 of** he 
Act and not the proviso to S 185 of th i h * 
alone and in particular is what J referetd to 
gener a ly by the Privy Council in their Snt 
ance of the test of Wallk r t Qe . “ e r acce P** 

by that section. The section itJi?\ SUgg0sted 
which had to be read w h i one 

SJSSfH'SjS kI 

ment of the HJch w ^ich the Judg- 

°^&vz waaKg 
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ence to ‘BURDLEY v. BUKHTOO'. 3 N W P 
H C R 2U3, obviously negatives any justifica¬ 
tion for limiting the test of direct cultivation 
only to cases of conversion contemplated by 
the proviso to S. 185 of the Act. 

(116) The next important decision to which 
I wish to refer is 'JAGADEESAM v. KUPPAM- 
MAL’, 1LR (1946) Mad 687, which when care¬ 
fully scrutinised is not really the confused and 
confusing one that it has been supposed to be 
by my learned brethren. 1 regret to have tp 
say that 1 cannot with all respect to my learned 
brethren who I know have studied that case 
with much greater meticulousness than I have 
done agree ’ with a good deal of the criticism 
levelled against it by them so far as the ex¬ 
position of the law there is concerned. With 
the facts of that case as they were ascertained 
by the learned Judges in their judgment, I 
am not so much concerned as with the ques¬ 
tion how far the law as enunciated by the 
learned Judges for the purpose of its applica¬ 
tion to those facts is correct. I do not consider 
It material to make sure for myself how far 
the criticism of my learned brethren against the 
way in which the Court in that case ascertained 
the relevant facts is correct. I shall assume 
with respect that that criticism is correct. 

I need only say that the Court in that case 
adopted’ a two-fold factual basis for its con¬ 
clusion on the question raised before it whether 
the lands were private lands within S. 3 (10) 
(b). The first factual basis was that the lands 
in question were originally ryoti, and the ques¬ 
tion which arose for consideration on that basis 
was whether there was sufficiently effective 
conversion of the land into private. That was 
negatived by the High Court in appeal in con¬ 
currence with the learned Subordinate Judge 
at the trial. The second factual basis was that 
the title of the plaintiff to sue the defendants 
in ejectment was to be traced solely to the 
grant of 1862 by the Government after confis¬ 
cation without reference to the existence of a 
mirasi tenure in the previous owner. 

(117) Since the case was considered by the 
High Court on both the bases I cannot agree 
with the contention of the learned counsel for 
the respondent that the case must be treated 
only as a case of conversion of ryoti land into 
private like the case in ‘ZAMINDAR OF 
CHELLAPALLI v. SOMAYYA’, 39 Mad 341, 
and can be distinguished from the present case 
on that ground. As I have already pointed out, 
this kind of distinction attempted by the 
learned counsel for the respondents is of no 
substance and cannot be accepted. 

The point to note about the decision in 
‘JAGADEESAM v. KUPPAMMAL’, ILR (1946) 
Mad 687, which is material to the present 
discussion is that while dealing with the law 
on the second factual basis, Wadsworth, O. C. J. 
delivering the judgment of the Court points out 
correctly how the direct cultivation test of 
home-farm land had been laid down by Sir 
John Wallis C. J. in ‘ZAMINDAR OF CHELLA¬ 
PALLI v. SOMAYYA’, 39 Mad 341 with refer¬ 
ence to ‘BUDLEY v. BUKHTOO, 3 N W P 
H C R 203 after a consideration of the mean- 
ings of “domain” and “home-farm” land, and 
how that test so laid down was later accepted 
bv the Prlw Council in ‘ZAMINDAR OF 
CHELLAPALLI v SOMAYYA’. 42 Mad 400. 

The learned Officiating Chief Justice then 
proceeds to apply that test himself to the case 


before the Court which, be it noted, wag a 
case under S. 3 (10) (b) and not one under 
S. 3 (10) (a) like the present, after making 
on the unreported decision in Krishnaswami 
Aiyangar and Somayya JJ. in 'SRI TH1AGA- 
RAJASAMI DEVASTHANAM v. MUTHU- 
SWAMI ODAYAR’, C. M. A. No. 311 of 1943, 
an adverse comment to the effect that those 
learned Judges had dealt with the definition 
of private land in the statute in a way which 
with great respect he found it difficult to re- y 
concile with the decision of the Privy Coun- r 
cil in ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 42 Mad 400. 


In applying Sir John Wallis C. J.’s test of 
direct cultivation the learned Officiating Chief 
Justice proceeds to note that in ordinary Eng¬ 
lish usage the term “domain” or “home-farm’’ 
would connote land appurjenant to the man¬ 
sion of the lord of the manor, kept by the Lord 
for his personal use (that, so far as domain 
is concerned, as I think), and cultivated under 
his personal supervision (this so far as home- 
farm land is concerned as I think). Having 
said so with reference to the first clause of 
S. 3 (10) (b) he proceeds to observe that the 
other clauses, i.e., (ii). (iii) and (iv), referred 
to land other than strictly domain or home- 
farm land within the first clause, and that the 
definition in S. 3 (10) (b) read as a whole, 
that is, in all its clauses, indicates clearly that 
the ordinary test for private land is the test 
of retention by the land-holder for his personal 
use and cultivation by him under his personal 
supervision. Then follow these observations: 

“No doubt such lands may be let on short 
leases for the convenience of the land-holder 
without losing their distinctive character; ^ 
but it does seem to us to be inconsistent 
with the scheme of the Madras Estates Land 
Act as amended to treat as private those 
lands with reference to which the only pecu¬ 
liarity is the fact that the landlord owns both 
the varams in the lands and has been letting 
them out on short term leases. 

There must in our opinion be something In 
the evidence either by way of proof of direct 
cultivation or by some clear indication, of an 
intent to regard these lands as retained for 
the personal use of the land-holder and ms 
establishment in order to place those lands 
in the special category of private lands 1 " 
which a tenant under the Madras Estates 
Land Act cannot acquire occupancy rights. 

It seems to us that there are no materials 
in the present case to show that these lands 
have been so cultivated or retained by tne 
land-holder.” . . „ 

Two lines of criticisms have been levelled oy 
my learned brethren against this case, first 
it is said that the adverse reference m this 
case to the unreported decision of Krishna¬ 
swami Aiyangar and Somayya JJ. is only "" 
expression of general dissatisfaction and dis¬ 
approval giving no exact indication of wnaf 
the dissatisfaction or disapproval is about. * 
find no difficulty in understanding what tne 
dissatisfaction or disapproval is about, ine 
dissatisfaction or disapproval is about the way 
in which the learned Judges in the un . r * p0 ?j®„ 
decision confined the test of direct cultivation 
propounded in ‘ZAMINDAR OF CHELLAPALLI 
v. SOMAYYA’. 39 Mad 341. and accepted t>y 
the Privy Council in ‘ZAMINDAR OF CHELLA 
PALLI v. SOMAYYA’. 42 Mad 400, to cases oi 
conversion of ryoti land into private. 
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Nor — and here comes the second line ol 

lticism — do I read the passage quoted above 
from ‘JAGADEESAM v. KUPPAMMAL, ILR 
(1946) Mad 687, and the preceding discussion 
as betraying the mansion house test, as my 
learned brother Viswanatha Sastn J. calls it, 
as the sole test propounded by the learned 
Officiating Chief Justice in that case tor the as¬ 
certainment of the character of private land 
or as betraying confusion on account of a 
series of varying tests appearing from place to 
place and not easy to reconcile with each other 
or one another. The learned Officiating Chief 
Justice accepts, in my opinion, the test of 
domain and home-farm as interpreted accord¬ 
ing to the ordinary English meanings of those 
words by Sir John Wallis C. J. in ‘ZAMINDAR OF 
CHELLAPALLI v. SOMAYYA\ 39 Mad 341, so 
far as the Cl. 1, S. 3 (10) (b) (i) is concerned, 
and reading the other clauses (ii) to (iv) of 
S 3 (10) (b) along with clause (i), the 
learned Officiating Chief Justice proceeds to 
wind up by saying that the definition read ‘as 
a whole* indicates clearly the test of retention 
by the land-holder for his personal use and 
cultivation by him under his general super¬ 
vision. . 

It is impossible for me to believe that a Judge 
•f such long revenue experience in the Presi¬ 
dency as the learned Officiating Chief Justice 
restricted home-farm land to land lying about 
the dwelling house of the land-holder or 
thought that there could be no home-farm land 
beyond the precincts of the domain attached 
to the mansion. I hold that the decision in 
‘JAGADEESAM v. KUPPAMMAL*, ILR (1946) 
Mad 687, states the law with substantial if not 
literal accuracy and in loyal and respectful 
conformity to ‘ZAMINDAR OF CHELLAPALLI 
V. SOMAYYA’, 39 Mad 341 and ‘ZAMINDAR 
OF CHELLAPALLI v. SOMAYYA*, 42 Mad 400, 
so far as concerned the meaning of domain or 
home-farm land of a land-holder by whatever 
designation known such as ‘kambattam\ 
Ichas*, ‘sir’ or ‘pannai’. 

(118) This view of private land and of home- 
farm land in particular as defined in ‘JAGA¬ 
DEESAM v. KUPPAMMAL’, ILR (1946) Mad 
687, on the basis of the decisions in ‘ZAMINDAR 
OF CHELLAPALLI v. SOMAYYA’, 39 Mad 341 
and ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 42 Mad 400, has been accepted in 
the till-now unreported judgment of the learned 
Chief Justice and Rajagopalan J. in ‘RAMA- 
KRISHNA RAO v. SESHAYYA’, A. S. No 53 of 
1946 which related to the case of a village in 
the Tedlem estate falling within S. 3 (10) (b). 
Rajagopalan J. delivering the Judgment of the 
Court, and after referring to the finding of the 
learned Subordinate Judge that there was no 
proof that the mokhasadars actually cultivated 
the suit lands continuously for a period of 12 
years before the commencement of th e Estates 
Land Act observed that in the circumstances 
of the case before the Court there could be no 
question of any statutory 12 years period for 
oases falling under S. 3 (10) (b) (i) ‘even 
taking S. 185 of the Act into account’. 

The learned Judges proceeded to say that the 
test laid down in ‘ZAMINDAR OF CHELLA¬ 
PALLI v. SOMAYYA’. 39 Mad 341, and ap¬ 
proved by their Lordships of the Privy Coun¬ 
cil in ‘ZAMINDAR OF CHELLAPALLI v. 
SOMAYYA’, 42 Mad 400, was applied in 
‘MALLIKARJUNA PRASAD v. SUBBIAH’, 39 
Mad L J 277, as pointed out by the 


learned Subordinate Judge. It was the 
same test, says the 1 e™ d th £ u %J h fi 

hfad W? from which the 

thereafter quoted, by him .extenso. Then 
follows a discussion of the facts of the parU 
cular case which is not material P*f s ent 

discussion. It will be seen from this the- the 
conclusion expressed by the C° u yt that there 
could be no question of any statutory U years 
period for cases falling under S. 3 (10) (b) OX 
is on the basis of even taking S. 185 of the 
Act into account. Section 3 (10) (b) O) is 
really the thing corresponding so far as our 
preset case g£s to S. 3 (10) (a) first part 
I respectfully agree with this decision. 

The decision of another Bench of this Court, 
Suhba Rao and Chandra Reddi JJ. u* 
‘PARISH PRIEST v. K ATT ALAI OF SRI 
THIAGARAJASAMI DEVASTHANAM’, A. S. 
Nos. 176 to 178 and 493 of 1946 — which is to 
the same effect so far as the interpretation of 
the character of the home-farm species of pri¬ 
vate land is concerned has not also so far been 
reported. There is a very careful and detailed 
discussion to be found in that judgment with 
reference to the entire case law on the subject 
as well as with reference to the definitions of 
•kambattam’, ‘khas’, ‘sir’ and /pannai in Wil¬ 
son’s Glossary. The decision in JAGA¬ 
DEESAM v. KUPPAMMAL', ILR (1946) Mad 
687 is in the result accepted by this Bench as 
it was by the Bench consisting of the lear ned 
Chief Justice and Rajagopalan J. in the TED- 
LAM CASE', A. S. No. 53 of 1946. already re¬ 
ferred to. I hope that the two unreported deci¬ 
sions will soon be reported, to render our 
judgments in this case more fully intelligible 
even as the decision of my learned brother, 
Viswanatha Sastri J. in ‘NARAYUDU v. VEN- 
KATARAMAMURTHI', (1949) 2 Mad L J 623, 
unreported at the hearing of this case has since 
been reported. 

(119) As I have already noted, although not 
as a matter strictly necessary for their own deci¬ 
sion of the particular point whi ch ar ose in the 
case in ‘BANDHARU JOGI v. SEETHARAMA- 
MURTHT, ILR (1948) Mad 223, the learned 
Judges of the Full Bench who decided that case 
(Gentle C. J., Horwill J. and Rajamannar J.)' 
accepted the test laid down in ‘ZAMINDAR OF 
CHELLAPALLI v. SOMAYYA’. 39 Mad 341 and 
‘JAGADEESAM v. KUPPAMMAL’, ILR (1946) 
Mad 687: 1946-1 Mad L J 23 at page 245, 
of the report. There the learned Chief Justice 
points out: 

“In ZAMINDAR OF CHELLAPALLPS CASE’, 
39 Mad 341 and in ‘JAGADEESAM PILLAI’S 
CASE’, ILR (1946) Mad 687:0946) 1 Mad 
L J 23, the meaning of “domain or home- 
farm land**—the expressions used in S. 3(10)' 
—and the nature of private land were dis¬ 
cussed. It was pointed out that the above 
expressions would connote land appurtenant 
to the mansion, kept for personal use and cul¬ 
tivated under personal supervision as dis¬ 
tinct from land let to tenants for farming.” 
Then the contrast is brought out between the 
nature of the land before the Court in that 
case and domain or home-farm land as inter¬ 
preted in the decisions referred to, In the 
following terms: 

“That is not a description of ryoti land which 
a land-holder cultivates for less than twelve 
years after its reclamation from waste land. 
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and then lets to tenants as private land at 

a considerable profit rental.” 

In the passage just quoted I find a consider¬ 
ed comment of approval by the Full Bench of 
the decisions in ‘ZAMINDAR OF CHALAPAL- 
Li v. SOMAYYA’, 39 Mad 341 and NJAGADEE- 
SAM v. KUPPAMMAL’, 1LR (1946) Mad 687, 
which, in my opinion, is entitled to very great 
weight when we are called upon to overrule 
those earlier decisions. 

(120) I do not think it necessary to discuss 
any more cases subsequent to the passing of 
the Madras Estates Land Act 1908 except that 
I have still to deal with the unreported deci¬ 
sion of Krishnaswami Aiyangar and Somayya 
JJ. in THIAGARAJASAMI DEVASTANAM v. 
MUTHUSAMI ODAYAR\ CMA No 311 of 1943 
and the decision of Madhavan Nair J. reported 
in ‘CHANNARIGADU v. RANGAYYA’, AIR 
(22) 1935 Mad 789. 

To take up the first of these two decisions, 
that pertains, it must be observed, to a case 
under S. 3(10) (b). The learned Judges nega¬ 
tive the applicability to the case before them 
of clauses (ii) to (iv) and in dealing with 
clause (i) which was the clause applicable they 
had, unlike in the present case which refers to 
a case under S. 3(10) (a) first part, to take 
intc account the second proviso to S. 185 which 
enacts the admissibility or inadmissibility in 
evidence of expressions in leases, pattas or the 
like executed before or after the 1st day of 
July 1918 to the elfect or implying that a tenant 
has no right of occupancy, or that his right of 
occupancy is limited or restricted in any man¬ 
ner. The relevancy of that decision to the pre¬ 
sent case consists in this that the learned Judges 
rejected the argument for the respondent be¬ 
fore them that proof of direct cultivation would 
according to the decisions in ‘ZAMINDAR OF 
CHELAPALLI v. SOMAYYA’, 39 Mad 341 and 
ZAMINDAR OF CHALAPALLI v. SOMAYYA’, 
42 Mad 400 be necessary in order to establish 
the character of land as private land in cases 
within S. 3(10) (b), clause (i) which corres¬ 
ponds to the first part of S. 3(10) (a) dealing 
with home-farm land as part of the definition 
of private land. In so rejecting the argument 
the learned Judges explain away the decisions 
in ‘ZAMINDAR OF CHELAPALLI v. SOMAY¬ 
YA’, 39 Mad 341 and ZAMINDAR OF CHALA¬ 
PALLI v. SOMAYYA’, 42 Mad 400 as cases 
where the lands were originally ryoti lands and 
were claimed by the land-holder to have been 
later converted into private lands. 

It is on this decision that the learned coun¬ 
sel for the respondents before us based his 
argument in this regard which I have already 
repelled. I have already dealt with th e deci¬ 
sion in ‘JAGADEESAM v. KUPPAMMAL’, ILR 
(1946) Mad 687 which, in my opinion, also 
militates against any such manner of distinc¬ 
tion. I do not need to say anything more upon 
this decision except firstly that the learned 
Judges themselves seem to make it clear that 
the mere vesting of both the melwaram and 
the kuaiwaram in the land-holder is not suffi¬ 
cient to prove the character of land as private 
land and secondly that the learned Judges re¬ 
fused sanction for the reporting of their judg¬ 
ment as turning on r .cts essentially. 

(121) There remains for consideration only 
the case in ‘CHAINNARIGADU v. RANGAY- 
YA\ AIR 1935 Mad 789. I am not clear that 
this strikes a note of dissent from the test of 


direct cultivation on which the argument for 
the appellants and petitioners before us is 
founded I am rather inclined to think that it 
favours the argument. All that that decision 
in my opinion, says is that there need be no 
direct evidence of personal cultivation. Referr¬ 
ing to the case in ‘ZAMINDAR OF CHALA¬ 
PALLI v. SOMAYYA’, 39 Mad 341: 27 Mad L J 
718 it is observed by the learned Judge as 
follows : 

“In the case quoted (ZAMINDAR OF CHAL- 
LAPALLI v. SOMAYYA 39 Mad 341: 27 Mad 
L J 718) it was thought that it was necessary 
that ‘direct evidence of cultivation’ should be 
given to prove that the land in question was 
private land, because it was proved that the 
land originally was ryoti land.” 

What the learned Judge had in mind is ob¬ 
viously a contrast between direct evidence of 
cultivation and indirect evidence of cultiva¬ 
tion. In the case before the learned Judge, 
there was such indirect evidence to support the 
finding of the lower appellate Court that the 
land in question was home-farm land which 
was furnished by the description of the land 
as ‘khasbagayat* in several documents and by 
the proved fact that the lands in question were 
let yearwar to different tenants and on different 
rates of rent. The learned Judge lower down 
in the judgment observes: 

“It was not contended before me that the only 
evidence that will prove that the land be¬ 
longs to the zamindar as his home-farm land 
js ‘evidence of direct cultivation'. For if that 
is the case there is no such evidence in the 
case before us.” 

It is clear therefore that in that case, there 
was no contention before the learned Judge of 
the kind which has been advanced before us 
for the appellants and petitioners, and the case 
in question even if it is not to be regarded as 
a decision in their favour cannot certainly be 
regarded as a decision against them. 

(122) That disposes of what I consider to be 
the material case-law which deserves discussion 
for the purpose of the present case. I am of 
opinion that the well-settled authority of this 
Court on the point under consideration which 
in the bulk if not entirely is in favour of the 
appellants and petitioners before us ought not 
to be departed from and that the conflict intro¬ 
duced into the situation by the unreported de¬ 
cision in ‘THTAGARAJASWAMI DEVASTANAM 
v. MUTHUSWAMI ODAYAR’, C M A No. 311 of 
1943 should be resolved in favour of that well- 
settled authority. 

(123) But then it is said that there is a de¬ 
cision of the Privy Council reported in ‘BIN- 
DEHSWARI PRASAD v. KESHO PRASAD, 
5 Pat 634, which is inconsistent with the con¬ 
tention for the appellants and petitioners before 
us and entails its rejection. The facts of that 
case have been fully set forth in the judgments 
of my learned brethren and need not be referr¬ 
ed to over again by me. It seems to me how¬ 
ever that before treating the decision in that 
case as concluding the contention of the appel¬ 
lants and petitioners before us adversely to 
them it is necessary to bear in mind in regard 
to the point under consideration the features 
of difference as well as of affinity between the 
Bengal. Tenancy Act under which that case 
arose and the Madras Estates Land Act under 
which the present appeals and revision peti¬ 
tions have arisen. 
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I am not certain that the two Acts are strictly 
.speaking in ‘pari materia* though it is well- 
known that in no small measure was our Act 
based on the Bengal Tenancy Act. The Ben¬ 
gal Tenancy Act deals with a more complex 
system of land tenures than the Madras Act 
does, and the treatment of private land in the 
two Acts is not by any means the same or even 
substantially similar. 

• As observed in Volume 31 of Hailsham’s 
T Edition of Ha)sbury*s laws of England at pages 
486 and 487 it is difficult to define what consti¬ 
tutes being in ‘pari materia’ and I am by no 
means clear that the two statutes passed by two 
•different Provincial Legislatures of the country 
with reference to not altogether similar con¬ 
ditions of land-holding can be regarded as so 
far as ‘pari materia’ that a decision under the 
Bengal statute must necessarily rule a case un¬ 
der the Madras Act. 

Even in cases of statutes in ‘pari ma¬ 
teria’ it is laid down at the same place 
in the same volume of Halsbury’s Laws 
of England that while it may be presumed in 
the absence of context indicating a contrary 
intention that similar language is to be simi¬ 
larly interpreted the same word used in dif¬ 
ferent Acts may however have different mean¬ 
ings in each statute according to the intentions 
of the Acts. 

A comparative study of S. 3(10) (a) and 
S. 185 of the Madras Act on the one hand & of 
S. 120 of the Bengal Act on the other makes 
it clear that while home-farm land by what¬ 
ever designation known as ‘kambattam, khas, 

* sir or pannai* of S. 3(10) of th e former Act 
corresponds to S. 120(1) (b) of the latter, pri¬ 
vate land under the latter Act is, as shown by 
S. 120, not necessarily cultivated land but may 
well be other than cultivated land. There are 
no definitions to be found in that Act of ryoti 
land and private land as we have in ours. Pri¬ 
vate land is, in that statute, apparently treat¬ 
ed as synonymous with land of which the land¬ 
holder is the full owner. That is how their 
Lordships’ reliance upon the facts adverted to 
by them in the penultimate paragraph of their 
judgment in support of their conclusion in 
favour of the private character of th e land in 
question in that case becomes intelligible. “Any 
other evidence that may be produced’* which is 

• the language of S. 120(2) of the Bengal Tenancy 
Act could therefore well cover such facts. 

Similar language in S. 185(3) of the Madras 
Estates Land Act cannot have the sam e result 
becayse the evidence in question must bear 
Upon the home-farm character, which is part 
of the statutory definition of private land of 
the land claimed to be private, that is, upon 
the character of the land as land directly or 
personally cultivated by the land-holder him¬ 
self or under his supervision by his own ser- 

k- vants or by hired labour with his own or hired 
stock. The Privy Council ruling might be use¬ 
ful and apposite if private land meant here, as 
held by my learned brethren all land in the 
absolute ownership of the land-holder. Not 
otherwise. Since I hold that private land does 
not mean that, according to the Madras Statute 
the Privy Council ruling has, in my opinion, 
no application. ’ 

M in that case it will be seen that 

J? . u t0 : which their Lordships had regard 
in upholding the private character of the land 
there m question even on th e basis of the ap- 


pellants’ construction of S. 120 of the Bengal 
Tenancy Act and even without reference to the 
patta of 1902 and the kabuliats of 1883 and 
1892 one important fact is the admission on 
defendants* behalf in the plaints of 1910 as to 
the character of the land as ‘zirait*. The ad¬ 
missions as noted by their Lordships at page 
64C of the report are that “in the plaints in 
each of the suits the lands are described as 
lands the ‘milkiat’ interest in which belonged 
to Dumraon Raj and the lands were stated to 
be ‘zirait' lands and to have been recognised 
as such by village custom”. There was there¬ 
fore before their Lordships indirect evidence, 
if not direct, of the character of the land as 
cultivated land falling within clause (b) of sub¬ 
section (1) of S. 120. 

I am not like my learned brother—Viswanatha 
Sastri J., surprised in these circumstances that 
this case has not been referred to so far in any 
case of this Court as bearing upon the matter 
on hand. Nor do I share his view that it is 
unfortunate that it has not been so referred 
to. It is also noticeable that no case under the 
Madras Estates Land Act was cited to the 
Board in this Patna case as is made clear by 
the report of arguments to be found in ‘BIN- 
DESHWARI PRASAD v. KESHO PRASAD 
SINGH*, 53 Ind App 165: 5 Pat 634, as would 
have been done had the two Acts in the respect 
with which we are concerned, been regarded 
as in ‘pari materia’. 

(124) Now, to summarise my conclusions on 
the question of law they are as follows: 

1. that domain land which is one category ofi 

private land is land about the dwelling house! 
of the land-holder and in his immediate occu-| 
pancy; 1 

2. that there must be proof that at some time 
or other and for some time or other there was 
direct cultivation by the land-holder before 
cultivable land in an estate can be claimed to 
be “home-farm” land and hence “private land” 
within the definition of “private land” in the 
statute; 

3. that the evidence may be direct and posi-* 
tive or indirect and circumstantial; 

4. that the mere existence in th e land-holder 
of both the warams in a land in an estate does! 
not ‘per se* make of it private land; 

5. tnat where there is any letting of any pri¬ 
vate land, as there may well be, the letting 
must be on terms and conditions consistent 
with an intention on the part of the land-hol¬ 
der to resume direct cultivation or personal 
use, 

6. that local custom may well define and de¬ 
marcate private land in an estate in accordance 
with customary notions of people of the locality 
aUhough in a manner different sometimes to 

may 1 justify tatUt0ry definition oi P riv ate land 

.mV* 1 ! 1, ,« he ^ e> ® n * evi dence admissible, 
185 of the . Madras Act must b e such! 

ST eme “ tS 0f the deflni,ion 0, l 

nrMiimo!) cult >vable' land i n a n estate must be 

i7 0tl - unless the contrary is 
and that the contrary is not shown by 
the circumstance of the existence of both 
warams in the land-holder. 

««n. 2 ^ 6Xt . “ ° rder to apply these proposl- 
]‘° ns „ °j. law to the present case I must turn to 
the findings of fact of the lower appellate Court 
which are binding on this Court in second ap- 
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peal and in revision. The question then will 
be whether those findings in the light of the 
law, as I have stated above, justify the rejec¬ 
tion of these appeals and revisions or require 
that they should be allowed. 

(126) The learned Subordinate Judge holds 
in paragraph (7) of his judgment that the de¬ 
fendants had never any occupancy right and 
till recently did not claim any, and points out 
in paragraph (13) of his judgment that there 
have been admissions by some of the defen¬ 
dants or their predecessors-in-title touching the 
existence of both the warams in the land-hol¬ 
ders as by their being parties to the descrip¬ 
tion of land as ‘iruvaram’ land in documents 
and by their agreeing to the payment of ‘swami 
bogam* to the land-holder. Ke holds in para¬ 
graph (14) that sometimes there has been a 
change of tenancy though generally the lands 
have continued to be in the occupation of the 
same family hereditarily and observes in para¬ 
graph (16) that there is no evidence as to when 
the defendants or their predecessors-in-title 
were actually let into possession. He says that 
we have no evidence as to who brought the 
lands under cultivation but that from 1864 on¬ 
wards successors-in-interest of the original 
inamdars have been claiming both the warams 
in lands by dealing with them and leasing them 
out. He does not find that varying rates of 
rent have been charged or paid. These are 
essentially the findings of fact of the lower 
appellate Court. 

(127) The learned Judge however seems to 
think, as appears from paragraph (16) of his 
judgment, that considering the evidence as a 
whole and having regard to all the circum¬ 
stances the question for consideration is 
whether the tenants had any occupancy rights 
in the land. The question, in my opinion, is 
not precisely that but rather whether the plain¬ 
tiffs have established the character of th e land 
as private land and effectively rebutted the sta¬ 
tutory presumption that the land is ryoti. He also 
discusses the case as if it fell under S. 3(2) (d) 
and S. 3(10) (b) and not under S. 3(2) (e) and 
S. 3(10) (a) of the Act which are really the 
relevant parts of the statute for consideration 
on our conclusion as to the nature of the inam 
grant. With reference to the law applicable, 
the learned Subordinate Judge relies on ‘CHIN- 
NARIGADU v. RANGAYYA’, AIR (22) 1935 
Mad 789, with which I have already dealt in the 
foregoing. He also relies on a statement in the 
Ramnad Manual prepared by Mr. T. Rajaram 
Rao the Dewan of th e Ramnad Samsthanam 
under the order of the Court of Wards in 1890 
which I shall quote and consider presently. 

(128) On the findings of tjie lower appellate 
Court just referred to, it seems to me that ap¬ 
plying the law as laid down in the foregoing I 
can only reach one result—namely that these 
appeals and revisions must be allowed—subject 
of course to what I shall have to say ‘infra* 
on the passage in the Ramnad Manual relied 
upon by the lower appellate Court. The learning 
about ‘swami bogam* and what it means has 
been referred to in detail in the judgments of 
my learned brethren; but that word, as I think, 
emphasises nothing more than the existence of 
the kudiwaram as well as the melwaram in the 
land-holder. It is no doubt a payment in sepa¬ 
rate recognition of the land-holder’s right to 
'he kudiwaram, but cannot in my opinion, afford 
any evidence however indirect, of direct cul¬ 
tivation of the lands by the land-holder at 


sometime or other and for sometime or other, 
proof of which by means of one species of evi¬ 
dence or another within th e intendment afl 
S. 185 of the Madras Estates Land Act is a 
condtion pre-requisite for the recognition of the 
lands in suit as private lands. 

Where there is proof of direct cultivation at 
some time or other and for some time or other, 
subsequent letting may not matter, and the 
respondents can well rely on the leases in the 
present case as in no way inconsistent with an 
intention on the land-holder’s part to resume 
direct cultivation. Proof of the direct cultiva¬ 
tion required is admittedly lacking in the pro* 
sent case, and the judgment of the lower ap¬ 
pellate Court which mistakes the law and also 
misconceives in a way the rule of ‘onus pro- 
bandi* applicable to the appreciation of the 
evidence cannot be allowed to stand. After all 
on the plaintiffs* side the positive evidence 
adduced to prove the private character of the 
lands is as rightly remarked by my learned 
brother Viswanatha Sastri J. poor in quality 
and meagre in extent and the statutory pre¬ 
sumption of the ryoti character of the lands 
must in my opinion be held not to have been 
effectively rebutted. 

(129) The passage in the Ramnad Manual 
which has still to be considered is as quoted 
by the lower appellate Court in its judgment 
to the effect that 

“pannai lands are those in which the zamin- 
dar or inamdar owns both the landlord’s and 
tenant’s rights and that he can lease out the 
lands to any one he likes for cultivation and 
obtain from him ‘swami bogam* or ‘thundu- 
varam’ a rent obtained in acknowledgment to 
the landlord’s tenancy right in the soil in 
addition to the melwaram or landlord’s share, 
and that most of the ‘dharmasanams’ in the 
zamindari were held under ‘pannai* tenure.” 
After all, the manual itself has not been pro¬ 
duced before us and I am afraid that this 
passage, standing by itself, cannot if properly 
read, be of any conclusive assistance to the 
respondents. It is not stated in it that every 
land in which the zamindar or inamdar owns 
both the landlord’s and tenant’s right is neces- 
sairly ‘pannai’ land irrespective of the require¬ 
ment of proof of direct cultivation which is 
implicit in the word “pannai”. What all is 
stated there is that ‘pannai* lands are lands in 
which the zamindar or inamdar owns both the 
landlord’s and tenant’s rights. Then again it 
may be that ‘pannai’ lands can be leased out 
by the zamindar or inamdar to any one 
likes for cultivation, and that ‘swami bogam’ 
or ‘thunduvaram* can be obtained in respect of 
them. 

It has not been suggested for the appellants 
and petitioners or in any of the decisions re¬ 
lied upon by them that ‘pannai’ lands cannot 
be leaded out at all; nor does the fact that 
‘swami bogam’ or ‘thunduvaram* can be ob¬ 
tained bv the owner of ‘pannai’ lands from hi 3 
tenant necessarily show anything more than 
that there is a distinct recognition of the exis¬ 
tence of the kudiwaram right in the land-hol¬ 
der It was contended in fact before the lower 
appellate Court that the fact that in the docu¬ 
ments relied upon by the plaintiffs there was 
reference to both the waranjs showed that the 
two interests in the land were kept distinct, 
which is not possible in the case of P 3111 ™ 
lands, and that therefore the lands must be 
treated as ryoti lands. 


1952 


~ Sbshaoibi Aiyab y. Valambal Ammal Madras 377 


Whether a contention going so far as that is 
well founded or not is another matter; but 
there is no doubt but that th e charging of 
‘swami bogam* or ‘thunduvaram’ by the land¬ 
holder when leasing out lands is not a neces¬ 
sary indication of the character of the lands as 
pannai lands. 

In fact in a case in ‘SIVANPANDIA TEVAR 
V. ZAMINDAR OF URKAD\ 41 Mad 109 to 
which our attention was drawn by the learned 
▼ Counsel for the appellants and petitioners it 
' was held that ‘swamibogam’ was part of the 
rent lawfully payable by a ryot to the land¬ 
holder even in respect of ryoti land. It is re¬ 
markable that in none of the documents on 
record is any description to be found of the 
suit lands as pannai land, although pannai is 
a term certainly in vogue in the area from which 
these cases have come. It is difficult in these 
circumstances to attach any great importance 
to the passage in the Ramnad Manual relied 
upon by th e lower appellate Court. 

Much less am I prepared to read the passage 
in question as indicative of a local custom 
whereby if land is shown to be land belonging 
in both the warams to the land-holder on which 
when leased out ‘swamibogam’ or thunduvaram* 
is collected, it is ‘ipso facto’ liable to be treated 
as home-farm land and as therefore private 
land according tp the definition of “private 
land” in the statute. In fact, I may observe 
that no question of local custom as such was 
at all argued by counsel before us. Nor does 
it appear to have been raised in the Courts 
below. 

(130) This disposes of all that I consider to 
f be relevant matter for the purpose of the pre¬ 
sent appeals and revisions, which must, in my 
opinion, be allowed. I regret that 1 am ob¬ 
liged to differ from my learned brethren for the 
reasons indicated in the foregoing, as I am quite 
alive, to the consideration that the ruling of 
this Bench in these appeals and revisions can¬ 
not of course be quite as authoritative as if 
would be, if the decision were unanimous. At 
the same time, I must say that I differ with no 
sense of diffidence but with every sense of con¬ 
fidence inspired by former judgments of dis¬ 
tinguished Judges of this Court which derive 
support from the dicta of the Privy Council in 
‘ZAMINDAR OF CHELAPPALI v. SOMAYYA! 
42 Mad 400 and ‘CHIDAMBARA SIVAPRA- 
KASA v. VEERAMA REDDI\ 45 Mad 586 and 
which have held the field for more or less an 
unbroken period of more than three decades. 
Out of the great sense of deference that I en¬ 
tertain for my learned brethren, I have anxi¬ 
ously considered whether I may not bring my¬ 
self to agree with their conclusions, whatever 
my view of some of their reasoning; but the 
points of disagreement in perspective and de¬ 
tail alike have been too marked and too defined 
to admit of my concurrence at least in the re- 
|L suit 

Out of the same sense of deference, I have 
had to deal in great detail than I should have 
otherwise done in a manner perhaps savouring 
somewhat of the argumentative with parts of 
the reasoning of zpy learned brethren which I 
could not after the most earnest and anxious 
consideration accept. Some of those parts of 
the reasoning relate to points not raised or en¬ 
larged upon by learned counsel in the case on 
whom I mean no remark of disparagement on 
that account. I have had therefore to make 
references to these points by making references 


to the judgments of my learned brethren and 
not to the arguments of the learned counsel. 

I must say further that I have laboured un¬ 
der some slight sense of embarrassment when 
called upon to deal with the judgment of my 
learned brethren, Mr. Viswanatha Sastri J. in 
‘NARAYUDU v. VENKATARAMANAMUR- 
THI’, (1949) 2 Mad L J 623 at p. 624, when 
sitting in his company. His Lordship knows 
perhaps better than I do to estimate its ambit 
and explain its import. I have not however 
felt myself relieved on that account of the res¬ 
ponsibility of interpreting that decision in my 
own way and according to my own lights in 
the context of the prior case law on the sub¬ 
ject. I can only hope that I have performed 
that rather delicate task with all the success 
of which the situation admitted. 

In conclusion I desire to express my sense 
of grateful appreciation of the judgments of 
my learned brethren which I have had the ad¬ 
vantage of reading before preparing my own & 
of the able and exhaustive arguments of learn¬ 
ed counsel on both sides, on account of the 
great assistance which I have derived from 
those judgments as well as those arguments in 
reaching, in particular, on the second of the 
points for decision set forth by me at the open¬ 
ing of this judgment, my own conclusion 
which, although to my regret a dissident one 
is the only one which I have found it possible 
to reach in all the circumstances of the case. 
(In accordance with th e opinion of the Ma¬ 
jority, the Civil revision petitions and the 
second appeals are dismissed with costs, sub¬ 
ject to the modification indicated above of the 
decree in second appeals. Rupees five- hund¬ 
red is fixed as advocates' fee in each batch). 
C.R.K. i V.B.B. Appeals and revisions dis¬ 
missed. 
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Seshagiri Aiyar t Appellant v . Yalambil Ani¬ 
mal and others , Respondents. 

Letters Patent Appeals Nos. 64 and 106 of 
1949 D/- 18-1-1951 against the order of Pan- 
chapakesa Aiyar J. D/- 20-4-1949 im A AO 
No. 17 of 1948. 

(a) Civil P. C. (1908) S. 47, O. 21, R. 90 — 
Application to set aside sale — Tests to see 
whether application falls undr S . 47 or O. 21 
R. 90 — Grounds relating to matter in publish¬ 
ing and conducting sale — Application comes 
under O. 21 R. 90 and is governed by Art. 166 
Limitation Act — (Limitation Act, Arts. 165 
and 166). 

If a party impeaches a sale on grounds 
which attract the provisions of O. 21 R. 9* 
he cannot escape from the period of limitation 
provided by Art. 166, Limitation Act by fram¬ 
ing his application as one under S. 47. The 
substance of the application must be consider¬ 
ed in order to determine whether the applica¬ 
tion is one which falls under S. 47 or under 
O. 21, R. 90, C. P. C. If the grounds alleged 
do not relate to matters in publishing or con¬ 
ducting the sale but are anterior or subsequent 
to the sale the application is outside the pur¬ 
view of O. 21, R. 90. 

After the execution petition was filed an or¬ 
der for sale as contemplated by the Code vxts 
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made and after service of notice on the defen¬ 
dants under O. 21, R. 66 (2) proclamation of 
sale was drawn up and settled. The up- 
sent price was fixed, and the date of sale was 
also fixed. At this stage by reason of a stay 
order made under S. 20 of Madras Act IV of 
1938 the sale was stopped and the petition 
was closed. The proceeding was revived and 
was continued without notice to the defendant. 
The sale was held. The defendant applied to 
set it aside on the ground that the sale was 
held without notice to him and was therefore 
irregular. 

Held that it could not be said that the stage 
which the execution petition had reached after 
revival was an initial stage and did not relate 
to “publishing and conducting the sale”, with¬ 
in the meaning of O. 21, R. 90. The application 
was therefore governed by O. 21, R. 90 since 
the want of notice would be an irregularity 
in publishing or conducting the sale. The ap¬ 
plication therefore was undoubtedly governed 
by Art. 166 of the Limitation Act and if it was 
filed more than 30 days from the date of the 
sale, it should be dismissed.- The mere fact 
that the defendant somehow managed to squat 
on the properties and was dispossessed and 
that it was thereafter that she filed the appli¬ 
cation, did not justify an extention of 
the period of limitation by applying Art. 
165 if the appVcation was in substance 
and in effect within O. 21, R. 90 governed by 
Art. 166, Limitation Act. (Para 9) 

Anno: Civil P. C., S. 47, N. 51; O. 21, R. 90, 
N. 2. Limitation Act Art. 166 N 7; Art. 165, 
*N. 2. 

(b) Civil P. C. (1908) O. 21, R. 67— “Made" 
means making announcement by beat of 
drums. 

The words ‘made and published in the man¬ 
ner prescribed by R. 54, sub-rule (2)" seem 
to indicate that it means an announcement of 
the sale by beat of drum and by affixing of 
the proclamation of sale in conspicuous part of 
the property and a conspicuous part of the 
Court house and in other places when it is 
necessary under R. 54(2). It cannot be taken 
to include the preparation of proclamation of 
sale. (Paras 10, 19) 

Anno. Civil P. C., O. 21, R. 67, N. 1. 

t (c) Civil P. C. (1908) O. 21, R. 69 (2) 
(Mad) —Adjourned sale —Fresh p oclamation— 
Notice to judgment-debtor and decree-holder is 
not necessary — Even if necessary, its absence 
is mere irregularlity — Sale will not be set 
aside in absence of substantial injury. 

In the case of an adjourned sale, it is pro¬ 
vided by sub-rule (2) of R. 69, introduced by 
the Madras amendment that where a sale is ad¬ 
journed under sub-rule (1) for a longer period 
than 30 days, a fresh proclamation under 
R. 67 shall be made unless the judgment-deb¬ 
tor consents to waive it. Under sub-rule (2) 

'of R. 69 by reference to R . 67 in that sub-rule, 
the requirement as to notice under sub¬ 
rule (2) to R. 66 are not attrac'ed. Sub-rule (2) 
of R. 69 requires that the proclamation should 
be under R. 67. Rule 67 does not provide for 
the drawing un of proclamation but only pro¬ 
vides for making a publication of proclamation 
in the manner provided by R. 54(2). In the 
case of an adjourned sale therefore it is diffi¬ 
cult to hold that a further notice to the judg¬ 
ment-debtor and the decree-holder is necessary. 
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Even the other view that a proclamation of 
sale should also be settled and drawn up were 
to be accepted even then the provision in sub¬ 
rule (2) of R. 66 regarding the requirements 
o ; notice to the decree-holder and. judgment- 
debtor is not attracted by the provision in sub¬ 
rule (2) of Rule 69. The Code therefore does 
nor require a notice and the action of the exe¬ 
cuting Court in proceeding with the sale after 
due proclamation i.e., after duly announcing 
it by beat of drum and by affixture is per- 1 
fectly legal Even assuming that notice is neces¬ 
sary , non-compliance with that requirement 
does not make the sale illegal, but would only 
be irregular and if no substantial injury is esta¬ 
blished in the case there is no jurisdiction for 
setting it aside. AIR (30) 1943 Mad 7 39; 29 All 
196 (PC), AIR (29)1942 Pat 238, Relied on. 

(Paras 10, 11, 12) 

In the matters dealt with in the Code, there 
is little room for the applicability of the rule 
of natural justice, eqxtity and good conscience 
and to hold that notice is necessary, the ab¬ 
sence of which would amount to fraud in equity . 

(Paras 10, 17) 

Anno: C. P. C., O. 21 R. 69 N. 8. 

(d) Limitation Act (1908), Art. 165 — Ap¬ 
plicability to application by person other than 
judgment-debtor. 

Per Raghava RaoJ.: Article 165 does not ap¬ 
ply to an application by a judgment-debtor but 
applies only to an application by a person other 
than the judgment-debtor as under O. 21, R. 100, 
Civil P. C. (Para 15) 

Anno: Limitation Act, Art. 165 N. 3. 

(c) Civil P. C. (1908), S. 100 — Concurrent 
findings of fact — Findings on question of sub- - 
stantial injury caused by reason of irregula¬ 
rity in execution sale — No interference in 
second appeal on a 1 priori ’ notion of suspicion 
— (Civil P. C. (1908), O. 21, R. 90). 

(Para 22) 

Anno: Civil P. C., Ss. 100-101 N. 54 O. 21, 

R. 90 N. 39. 

M. S. Venkatarama Iyer and S. Viswanathan 
(in No. 64) and N. Sivaramakrishna Iyer (in 
No. 106), for Appellant; N. Sivaramakrishna 
Iyer and L. A. Gopalakrishna Iyer (in No. 64) 
and M. S. Venkatarama Iyer and L. A. Gopala¬ 
krishna Iyer (in No. 106), for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’07) 34 Ind App 37: (29 All 196 (PC)) 

(Pr 11) 

(’16) 23 Cal L J 436: (AIR (3) 1916 Cal 507) 

(Pr 18) 

(’17) 44 Cal 454: (AIR (4) 1917 Cal 633) 

(Pr 18) 

(’20) 11 Mad L W 59: (AIR (7) 1920 Mad 481) 

(Prs 9, ID 

(’30) AIR (17) 1930 Mad 490: (53 Mad 491) 

(Pr 18) 

(’40) 1940-1 Mad L J 537: (AIR (27) 1940 

Mad 566) (Pr 6) 

(’43) 1943-2 Mad L J 295: (AIR (30) 1943 Mad 

739) (Pr 11) 

(’45) 1945-1 Mad L J 380: (AIR (32) 1945 Mad 
236) (Pr 6) 

(’42) AIR (29) 1942 Pat 238: (21 Pat 281) 

(Pr 11) 

SATYANARAYANA RAO, J.: This Letters 
Patent Appeal is against the decision of Pancha- 
pakesa Aiyar J. in C. M. S. A. No. 17 of 1948. 
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The matter arises out of execution proceed¬ 
ings in pursuance of the mortgage decree in 
O S. No. 512 of 1936, District Munsif Court, 
Kulitalai and the appellant in the appeal is the 
auction-purchaser in those execution proceed¬ 
ings. 

(2) One Muthurathnam Iyer filed O. S. No. 512 
of 1936, District Munsif’s Court, Kulitalai to 
enforce the security bond dated the 28th May 
1928 executed by defendants 1 and 2 in favour 
y^if the members of a chit fund. The security 
was created on three items of property. Item 
1 is a wet land bearing S. No. 188/2 of the ex¬ 
tent of 1 acre 60 cents. Item 2 is a wet land 
bearing S. No. 299/1 of the extent of 84 cents 
and item 3 is dry land bearing S. No. 222/4 & 
measuring 4 acres 93 cents. The fourth defen¬ 
dant was impleaded in the suit as she claimed 
to be a puisne mortgagee over items 1 and 2 
under a mortgage deed dated th e 14th Septem¬ 
ber 1931. It is claimed that the mortgage is 
a usufructuary mortgage. The fifth defendant 
was also a puisne mortgagee and was there¬ 
fore impleaded in the suit. The mortgagee 
obtained a mortgage decree in the suit on the 
19th March 1937 for Rs. 2394. A final decree 
■was passed on the 16th August, 1937. The 
decree-holder filed the first execution petition 
579 of 1937 on the 6th September 1937, for 
th e sale of the property and the sale was or¬ 
dered. On 15th April, 1939, the decree was 
scaled down to Rs. 1951-6-9 under Madras Act 
IV (4) of 1938 at the instance of the first de¬ 
fendant. On 1st May 1940 sale was ordered 
i? r amended amount and costs in E. P. 
No. 325 of 1939, but the sale was stayed under 
Ma dras Act IV (4) of 1938. On 20th Febru- 
•* a P r .A 1 . 9 . 4 l the de cree-holder filed E. P. No. 197 
Oi 1941.but this time the first defendant obtain- 
ed stay under the Madras Debt Conciliation 
On 30th January 1942 th e decree-holder 
filed E. P. No. 201 of 1942 and in that execu- 
tion petition notice was taken to the fourth 
defendant and she was served by affixture. 
Che fourth defendant did not appear and did 
not contest the execution. The sale was there¬ 
after fixed to 20th January 1943 and the sale 
proclamation was also settled by the Court fix- 
u P? e t Pnce of th e three items of pro- 
P£ rty 03 basis of the valuation made by 

" m:in - For th e three items Rs. 1500, 700 
SSL Rs '«Pk 00 r , espectively were fixed as upset 
Ew'atT k 6 - sa * e was , again Postponed but this 
fllTd an £ r St f- nce ^defendants 4 and 5 who 
aPPl-cahon under S. 20 of Madras Act 

?Y th (4 i ° f 193 ?n^ T ' e a PP u cation was filed on 

iofK i a u Uary 1943 and tlle sale was stayed on 
19th February 1943. The order passed on the 

e *£ cu * lon . P e ^^ 10n on that date was: 

fion C closed ” t3yed and Sale iS stopped - Peti " 

d ! fen o an , t . 4 and 5 fi le d I- A. No. 
J! 6 .! 1 ® 43 under S. 19 of Madras Act IV (4) 

1838 t0 ,?5 ain ® cale down the decree . But 
pn that petition the decree wa s scaled down 
only to the same amount as before. Against 
° r . d ® r f.fiere was an appeal by the 4th de- 
fendant in A. S. No. 239 of 1944 to the D : st-ict 

£? U L\ Tr ,‘n^ nopo I v ’ ™ hich was finals dispos¬ 
er 1 m i 945 confirmmg the order of the lower 
D °n 26th Julv, 1944, the decree-holder 

S N °- 377 Pu 1944 t0 revive E - R No - 2 °1 

° f ? 942 ; Hattie the sale proclamation without 
notice to the defendants to sell the properties 
under O XXI (21), R r . 66 and 72. Civil ££ 
cedure Code. The order o n that petition was 




“allowed, proclaim and $611“ and is dated 27th 
September 1944. Thereafter the sale was duly 
proclaimed and lots 1 and 2 were sold on the 
27th September 1944 for Rs. 1501 and 701 res¬ 
pectively. On 28th October 1944 the sale was 
confirmed. The trouble of the decree-holder 
did not, however, end with this confirmation 
of sale. 

(3) On the 18th November 1944 the fourth 
defendant filed E. A. No. 760 of 1944 and E. A. 

. No. 793 of 1944 to set aside the sale and to ex¬ 
cuse the delay in filing E. A. No. 760. E. A. No. 760 
was filed under Ss. 47 & 151 & O. XLVII, R. 1, 
C. P. C. and S. 18 of the Limitation Act. The 
ground on which the sale was impeached in 
that application was that the decree-holder and 
the auction-purchaser colluded together and 
brought about • the sale fraudulently without 
notice to the defendants at a time when the 
appeal No. 239 of 1944 was pending in the Dis¬ 
trict Court and that the petitioner became aware 
of the same only a week prior to the date of 
the filing of the petition. It was claimed in 
that petition that the defendant 4, the appli¬ 
cant, was entitled to an extension of time under 
S. 18 of the Limitation Act. 

(4) The decree-holder and the auction pur¬ 
chaser opposed the application on the ground 
that it was barred by limitation and that no 
fresh notice was necessary as the execution 
was only a continuation of the previous exe¬ 
cution which was stayed under Section 20 of 
Act IV (4) of 1938. They also denied fraud 
and collusion alleged in the petition and plead¬ 
ed further that there was a due proclamation 
of sale, for the sale held on the 27th Septem¬ 
ber 1944 and that the proclamation was at¬ 
tested by one Muthurathnam Aiyar, a rela¬ 
tion of the petitioner. According to them, the 
price fetched at the sale was proper and there 
was no substantial loss. 

(5) The learned District Munsif who tried 
the petition raised three substantial points (1) 
whether the application was in time (2) whe- 
ther there was material irregularity or fraud 
m publishing or conduction of the sale and (3) 
has the petitioner sustained any substantial 

fraud" by reaS ° n ° f the Regularity or 


(6) On the first point the finding was that 
no fraud or collusion of either the decree-holder 
or euction-purch^er or both was established 
and that the petition, though expressly filed 
under S. 47, C. P. C., was in substance and in 
effect an application under O. XXI (21), R 90 
and that the petitioner could not escape the 
S ° £ > lmit ation under Art. 166, Limitation 
Act as it was filed more than 30 days from 
the date of the sale. H e ah5o held that the 
petitioner was not entitled to the benefit of S. 
18 of .f he Limitation Act as she did not dis- 
close the source of information and knowledge 

fro, t ^ e K^ leg u d J ra u Ud 3011 did not establish any 

JS!“? i b /. W . hlCh / h f, Was . kept out of her knowf 

ed f I? set as * de .. the sale. He therefore found 
t.v.n 1 ft application was barred, by limita- 
°V he S l C -°u d point m aspect of the two 
Tv,T VhlCl ? , Were ultimately relied on, 
the learned Munsif found that no fresh notice 
under O XXI (21), R. 66. C. P. C. was necS 

y® 8 onJ y a continuation 

tion requesting the Court tp proceed with the 

S* fr ° m ■ the p ? mt at whlch it was stopped 
by the prior order. In support of this view 
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he cited two decisions ol this Court, ‘HANU- 
MANTHA RAO v. OFFICIAL RECEIVER, 
KRISHNA’. 1945-1 Mad L J 380, and ‘SIVA- 
SUB RAMAN LA v. MURUGESA', 1940-1 Mad LJ 
537. These decisions clearly establish that the 
legal eilect of closing an execution petition 
was only to stop the proceedings and a subse¬ 
quent execution petition filed for the same re¬ 
lief is merely a continuation of the previous 
execution petition which was closed. In the 
previous execution petition, defendants 1 to 3 
were personally served and the 4th defendant 
was served by affixture which service was duly 
decided by the Court as sufficient service. The 
contention that there was no proclamation of 
sale on the 27th September 1944 was negativ¬ 
ed as Ex. D. 3, the proclamation effected by 
the process server R. W. 1 was attested by a 
relative of the fourth defendant. The process 
server gave evidence in support of the procla¬ 
mation. He therefore found that there was 
due publication of the sale. 

The other irregularity relied on was that the 
sale held during the pendency of the appeal 
was illegal. It is in view of a well-established 
principle of law that the filing of an appeal 
does not operate as stay of the proceedings 
that the learned District Munsif had no hesi¬ 
tation in rejecting the contention. On the third 
point he found that the petitioner was not 
able to establish any substantial injury. On 
the other hand, he found that it was amply 
proved that the price fetched was fair and pro¬ 
per. He was of opinion that the petition should 
fail on this point alone. 

(7) The decision of the learned District Mun¬ 
sif on all the points was confirmed on appeal 
by the Subordinate Judge. There were thus 
concurrent findings of fact against the 4th de¬ 
fendant on the question of fraud and collusion 
and on the question whether there was or was 
not substantial injury and on the further ques¬ 
tion whether there was due publication of the 
sale held on the 27th September 1944. The 
fcurth defendant preferred C. M. S. A. No. 17 
of 1948 to this Court against the decision of 
the learned Subordinate Judge which was 
allowed by Panchapakesa Aiyar J. The auction- 
purchaser who is the person affected by the 
decision of the learned Judge has preferred 
this Letters Patent Appeal with the leave of 

the Court. ... ... 

(8) The learned Judge did not interfere with 
the concurrent findings of fact of the Courts 
below and as no flaw enabling the Court to 
interfere with such findings has been esta¬ 
blished h e would not have had jurisdiction to 
interfere with such findings. The main ground 
on which the learned Judge allowed the appeal 
was that the E. P. No. 201 of 1942 was revived 
without notice to the fourth defendant and that 
therefore the sale is illegal. According to the 
learned Judge though notice in such a proceed¬ 
ing is not required by any rule of the Code, it 
was a principle of natural justice that a person 
should not be affected by an order made behind 
his back and without due notice to him. He 
was of opinion that Justice, equity and good 
conscience required, in such circumstances that 
the sale should be set aside. He was also of 
the view that though the application is gov¬ 
erned bv Art 166, Limitation Act and has to 
be fi' ri wnnin 30 days from the date of the 
sale, , apr'leant was 'ntitled to an extended 
period of limitation' by pplying the provision 
in Art. 165, Limitation Act which provides a 


period of limitation of 30 days where a perso» 
is dispossessed of immovable property at the in¬ 
stance of a decree-holder or auction-purchaser 
at a sale in execution of the decree from the 
date of dispossession. In allowing the appeal, 
however, and directing a fresh sale of the pro¬ 
perties. he thought that in view of the ob¬ 
structive tactics adopted by the defendants 
throughout so as to prevent the sale, the fourth 
defendant should b e made liable to pay to the 
decree-holder and the auction-purchaser a sum y 
of Rs. 150 each as solatium for the trouble and 
expense to which they were subjected. 

(9) It is difficult to support the judgment of 
the learned Judge and to uphold the grounds 
on which the sale was set aside by him. If a 
party impeaches a sale on grounds which 
attract the provisions of O. XXI, R. 90. 
Civil P. C. he cannot escape from the period ol 
limitation provided by Art. 166, Limitation 
Act by framing his application as one under 
S. 47, Civil P. C. The substance of the appli¬ 
cation must be considered in order to determine 
whether the application is one which falls under 
S 47 or under O. 21, R. 90, Civil P. C. If the 
grounds alleged do not relate to matters in 
publishing or conducting the sale but are 
anterior or subsequent to the sale no doubt, 
in that event, the application is outside the 
purview of O. 21, R. 90. Of course, it is openJ 
to a party to get an extended period of lirrn- 
tation by alleging and establishing grounds 
which would entitle him to claim the benefit 
of S. 18 of the Limitation Act. In the present 
case, it has been concurrently found by the 
Courts below that the fourth defendant was 
unable to establish facts entitling her to the 
benefit of S. 18 of the Limitation Act and that 
finding is not challenged by the fourth defen¬ 
dant. The question therefore narrows itself 
down to this. Are the allegations in the appJJ- 
cation outside Order XXI. R. 90 or within it. 
The only surviving ground on which the sale 
is now attacked is want of notice to the fourth 
defendant at the time when the order reviving 
the previous execution petition No. 201 of 1942 
was passed. „ 

It has been held in 'NEELI NEITHIAJt v. 
SUBRAMANIA MOOTHAN\ 11 Mad L W 59, 
that an objection to an execution sale on the 
ground that before drawing up the sale procla* 
mation notice as required by Order XXI, 
R. 66 (2), Civil P. C. was not given to some of 
the judgment-debtors is not a matter relating 
to publication and conduct of the sale and it js 
therefore outside the purview of O. 21, R. 90, 
Civil P. C. The objection in this case is not 
that at the initial stage of th e proceedings for 
sale in an execution petition the notice under 
O 21, R. 66 (2). Civil P. C. was not given. 
After E. P. No. 201 of 1942 was Wed an order 
for sale as contemplated by the Code was mao e 
and after service of notice on the defendants 
under Order 21 rule 66(2) proclamation of sale 
was drawn up and settled. The upset pnce 
was fixed, and the date of sale was also fixed. 
At this stage by reason of a stay order made 
under S. 20 of Madras Act IV of 1938 the sale 
was stopped and the petition was closed. This 
proceeding which was closed bv an or( ^, 
of the Court was revived and was continued. 
It cannot be said that the stage which the exe¬ 
cution petition reached was an initial stage ana 
did not relate to “publishing and conducting tne 
sale”, within the meaning of Order 21, R. w* 
C. P. C. It would seem, therefore, that tue« 
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application is governed by Order 21 rule 90 
dnce tne want ot notice would be an irregula¬ 
rity as would be presently shown in publishing 
or conducting the sale. The application there¬ 
fore is undoubtedly governed by Article 166 of 
the Limitation Act and as it was admittedly nled 
more than 30 days from the date of the sale, it 
should be dismissed on this short ground as did 
the Courts below. Th e view taken by the 
learned Judge that the period should be ex¬ 
tended by applying the period under Art. 165 
cannot be supported by any principle or autho¬ 
rity There can be no question of interpreting 
the language of one article by the language of 
another Article and the extending period of 
limitation provided by one Article by the period 
and the starting point of limitation under 
another Article. It was said that the fourth 
defendant somehow managed to squat on the 
properties and she was dispossessed and it was 
thereafter that she filed this application. It 
may be so but that does not justify an extension 
of the period of limitation if the application is 
in substance and in efTect within Order XXI, 
Rule 90, Civil P. C. governed by Article 166, 
Limitation Act. 

(10) The procedure laid down under Order 
21 for execution of decrees and for sale of the 
properties is a self-contained one and there is 
no room for engrafting into it the principles 
of natural justice or adding to it new rules on 
•n the principle of justice, equity and good 
conscience. Under the Code the proceedings 
for sale start with an order for sale made by 
the Court executing the decree under rule 64. 
After the order for sale there should be a pro¬ 
clamation of the intended sale and a proclama¬ 
tion of sale has to be drawn up and settled by 
the Court after notice to the decree-holder and 
the judgment-debtor.The paper so drawn up 
should be in form No. 29. Appendix E to the 
Code of Civil Procedure and Form No. 70 of 
the Civil Rules of Practice Much is printed at 
page 215 of Satyamurthi Aiyar’s Code of Civil 
Procedure and is described as a “proclamation 
•f sale”. In the jules 66, 67 and 69 the word 
“proclamation'* is used in two different senses. 
It means proclamation of sale, i.e., the paper 
drawn up by the Court under rule 66(2) con¬ 
taining the matters enumerated in that sub- 
rule and the conditions of sale. The word is 
also used in the sense of an announcement of 
the sale, i.e., the act of proclaiming. It is this 
ambiguity that sometimes leads to confusion. 
Under rule -66(1) the Court has to cause a pro¬ 
clamation of the intended sale to be made in 
the language of such Court and under sub-r. (2) 
the proclamation of sale is drawn up. The pro¬ 
clamation, therefore, in sub-rule (1) of rule 66 
might refer to the proclamation of sale (which 
expression is used in this judgment to denote 
the paper drawn up in Form No. 29 of Appen¬ 
dix E). Rule 67 prescribes the mode of making 
a proclamation. It says every proclamation 
shall be made and published as nearly as may 
be in the manner prescribed by rule 54(2). 
The word “made” in this rule might refer to 
the proclamation of sale as well as announce¬ 
ment of the sale, as it says it shall be made 
and published in the manner provided by rule 
54(2). The word “made” cannot be taken* to 
include the preparation of proclamation of sale 
as It was already provided by rule 66 and fur¬ 
ther the words “made and published in the 
manner prescribed by rule 54, sub-rule (2)” 
seem to indicate that it means an announce¬ 


ment of the sale by beat of drum and by affix¬ 
ing of the proclamation of sale in a conspicuous 
part of the property and a conspicuous part of 
the Court house and in other places when it is 
necessary under rule 54(2). 

In the case of an adjourned sale, it is pro¬ 
vided by sub-rule (2) of rule 69, introduced by 
the Madras amendment, that where a sale is 
adjourned under sub-rule (1) for a longer 
period than 30 days, a fresh proclamation un- 
dei rule 67 shall be made unless the judgment- 
debtor consents to waive it. Here again the 
rule requires a fresh proclamation should be 
made in the case of an adjourned sale for a 
longer period than 30 days. Does it mean that 
there should be a fresh drawing up of procla¬ 
mation and a fresh announcement of the sale 
by beat of drum and by affixture or would it 
be sufficient compliance of the rule if there was 
an announcement of the sale in the manner 
provided by rule 54(2)? If the interpretation 
suggested above of Rule 67 is correct, it would 
follow that when a sale is adjourned during 
the course of an execution under the same exe¬ 
cution petition it would not be necessary 
t» prepare a fresh proclamation of sale 
and that it would be sufficient compliance 
with the rule to make a fresh announce¬ 
ment of the sale. In the course of the same 
execution and under the same petition at dif¬ 
ferent stages the matters to be enumerated in 
a proclamation of sale under sub-rule (2) of 
rule 66 would not ordinarily require alteration 
so as to necessitate a fresh drawing up of the 
proclamation of sale. But the date of sale and 
the place of sale whenever the sale is adjourned 
for a longer period than 30 days should un¬ 
doubtedly be made known and published as 
widely as possible so as to attract bidders. In 
some of the decisions which have considered 
the rules it is said that a fresh proclamation 
is necessary; but it is by no means clear whe¬ 
ther the learned Judges in using that expres¬ 
sion meant that even in the case of an adjourn¬ 
ed sale, a fresh settlement of the proclamation 
of sale every time it is adjourned for more 
than 30 days in the same execution should *be 
made so as to comply with the requirements 
of rule 69. In my opinion this matter requires 
clarification by the alteration of the rules. It 
seems to me an unnecessary waste of time at 
6ifferent stages of the same execution in the 
same execution petition to require and insist 
on the drawing up of a fresh proclamation of 
sale and that it would be sufficient if the ad¬ 
journed sale is announced and mad e public so 
as to intimate to the public the date and the 
time and place of the sale. 

(11) This digression became necessary as It 
has to be considered whether under sub-rule 
(2) of rule 69 by reference to rule 67 in that 
sub-rule, the requirements as to notice under 
sub-rule (2) to rule 66 is attracted. Sub-rule 
<£> ° f requires that the proclamation 

should be under rule 67. Rule does not pro¬ 
vide for the drawing up of proclamation but 
only provides for making a publication of pro- 
clamation in the manner provided by rule 54 

if Vc 5?mV!fif Ca fi e “ ad J° ur ned sale therefore 

v.° d that J a frrther notice to 
the judgment-debtor and the decree-holder 
Is necessary. If the view above suggested that 
the sub-rule to rule 69 does not require a fresh 
drawing up of proclamation of sal? is accepted 
J ?: oul d an 'a fortiori' case and no notS 
to the judgment-debtr- -s required. That even 
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if the other view that a proclamation of sale 
should also be settled and drawn up 
were to be accepted even then the provision 
in sub-rule (2) ot rule 6(3 regarding the require¬ 
ments of notice to the decree-holder and judg¬ 
ment-debtor is not attracted by the provision 
in sub-rule (2) of rule 69. The Code therefore 
in my opinion does not require a notice and 
the action of the executing Court in the present 
case in proceeding with the sale after due pro¬ 
clamation i.e., after duly announcing it by beat 
of drum and by affixture as concurrently found 
by the Courts below seems to be perfectly legal. 
Even assuming that notice is necessary non- 
compliance with that requirement does not 
make the sale illegal. It has been held that 
even in a case cqvered by rule 66 if notice is not 
given in the manner provided by sub-rule (2) 
of rule 66 the sale does not become illegal but 
would only be irregular. See ‘NEELU NEI- 
THIAR v. SUBRAMANIA MOOPAN', 11 Mad 
L W 59 and it is an ‘a fortiori case in a case 
governed bv rule 69. See ‘SUBBAMMA v. 
SATYANARAYANA MURTHI\ 1943-2-Mad L J 
295; 'GAJRAJMATI TEORAIN v. SAYEED 
AKBAR HUSSAIN', 34 Ind App 37 (PC) and 
‘SHEO DAYAL NARAIN v. MOTI KUER’, AIR 
(29) 1942 Pat 238. 

(12) If the sale is only irregular, as no sub¬ 
stantial injury has been established in the case 
and there is the concurrent finding of fact 
against the 4th defendant on this matter, there 
is no justification for setting aside the sale. The 
4th defendant is unable to establish that there 
was substantial injury caused to her by reason 
of a material irregularity in the publishing and 
conducting of the sale. In my opinion, there¬ 
fore, the application was barred by limitation 
and the sale is not vitiated by irregularity and 
even if it were so, no substantial injury is 
caused and must therefore be upheld. The ap¬ 
peal is therefore allowed and the decision of 
the Courts below is restored with costs through¬ 
out 

(13) RAGHAVA RAO, J.: I agree. I have 
however drawn up a judgment of my own out 
of respect for the learned Judge of this Court 
from whom we are differing. 

(14) The grounds on which Panchapakesa 
Aiyar J. has reversed the Courts below on the 
merits of the application for setting aside thd 
sale are—( 1 ) that there was (a) no notice to 
the 4th defendant of the revival of E. P. No. 
201 of 1942 by E. P. No. 277 of 1944, (b) no 
settlement of a fresh proclamation of sale in 
the later E. P. and (c) no grant of leave to 
bid to the decree-holder by 4he executing Court 
at any time, and (2) that “it is idle to pretend”, 
in the words of the learned Judge, 

“that the appellant before him, the 4th defen¬ 
dant, has not suffered substantial injury by 
the Court not observing the formalities pre¬ 
scribed by law under Order 21, rules 66 and 
72, C. P. C. and the rules of natural justice, 
equity and good conscience requiring parties 
to be intimated about the legal proceedings 
stayed years ago which are sought to be re¬ 
sumed and dealt with later.” 

On the question of limitation ‘prima facie’ 
affecting the application, viewed as one for 
setting aside the execution sale, the learned 
Judge has reversed the Courts below by hold¬ 
ing, firstly, that Art 165 of the Indian Limita¬ 
tion Act applies, because it is common case, says 
the learned Judge, that the appellant before 


him, the 4th defendant, for some reason or 
other was squatting on the land after the sale 
ana its confirmation and was finally made to 
quit on 18-11-1944, and, secondly, that Order 47 
Rule 1, Civil Procedure Code gave the petitioner 
a period of 90 days from the date of the sale 
within which period she came to Court with 
her application. 

(15) Article 165 of the Indian Lim. Act was 
never suggested in the Court of first instance 
or in the Court of first appeal as at all appli¬ 
cable to the case. Nor indeed could it be, as 
authority is well settled to the effect that that 
article does not apply to an application by a 
judgment-debtor but applies only to an appli¬ 
cation by a person other than the judgment- 
debtor as under O. 21, R. 100, Civil Proce¬ 
dure Code. (Vide Chitaley on the Indian Limita¬ 
tion Act, 2nd Edn. Vol. 3, pages 2551 & 2552). 
The learned Judge in this Court had thus no 
warrant whatsoever for inventing this ground 
of exemption from the bar of limitation given 
efTect to by the Courts below. Nor is it easy 
to appreciate the relevancy of Order 47, R. 1, 
Civil Procedure Code to the case on hand even 
by the farthest stretch of sheer fancy. There 
is no decree or order to be reviewed or not in 
the present case, only a judicial sale to be can¬ 
celled or not after confirmation. Learned coun¬ 
sel for the respondent did not in these circum¬ 
stances seek to support the grounds given by 
the learned Judge for holding the application 
to be in time. 

(16) Counsel’s contention is that the appli¬ 
cation is in time, because it is really one under 
S. 47, Civil Procedure Code and not under O. 21, 
Rule 90, Civil Procedure Code, & because the 
irregularities alleged are in the nature of ille¬ 
galities attracting Art. 181 of the Indian Limi¬ 
tation Act. Violation of O. 21, R. 72, sub-rule 
(1), Civil Procedure Code has not been relied 
on by learned counsel, and the question there¬ 
fore is whether the sale stands nullified by 
reason of the remaining two irregularities. 

(17) Absence of notice of revival of the 
earlier Execution petition by <he later has been 
much stressed, not indeed with reference to any 
express or implied provision of the Civil P. C. 
which requires such notice—for there is 
none such to which our attention has been 
called—but with reference to what Panchapa¬ 
kesa Aiyar J. describes as rules of natural jus¬ 
tice, equity and good conscience. It is said 
that the learned Judge has nightly held, to use 
his language, that although in asking for fur¬ 
ther steps without notice of such revival, the 
decree-holder did not intend to perpetrate any 
fraud in the strict sense of the term, fraud in 
equity would be the natural result of his appli¬ 
cation for such steps being granted without such 
notice. I cannot agree to this kind of distinc¬ 
tion made by the learned Judge between fraud 
in equity and fraud in the strict sense of the 
term. In matters dealt with by the Code there 
is. in my opinion, little room left to Courts for 
resort to any rule, of natural justice, equity 
and good conscience, or to any doctrine 
fraud in equity as supposed by the learned 
Judge even as there is no room for resort to 
inherent powers. Assuming that there is any 
such room left, the question still remains whe¬ 
ther the failure of the Court to issue the notice 
of revival to the 4th defendant is in the nature 
of a fundamental jurisdiction defect by itself 
nullifying the sale altogether or a mere proce¬ 
dural irregularity unavailing for cancellation or 
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the sale except on proof of prejudice. The lat¬ 
ter execution petition is ‘ex concessis’ only a 
continuation of the former and not in any sense 
an independent execution petition; nor does 
notice of the kind in question stand on the same 
footing as for instance notice under Order 21, 
rule 22, Civil Procedure Code, which is the ‘sine 
qua non’ for the jurisdiction of the execution 
Court. 

(18) As the learned Judge observes quoting 
jm ‘CHATTERJEE v. UUKLiADUTi", 

;al L J 436 at p 439, 

“It is obviously just that a man should have 
notice of any legal proceedings that may be 
taken against him and a full and fair oppor¬ 
tunity to make his defence. As has been 
well said, the law never acts by stealth; it 
condemns no one unheard, so that a personal 
judgment rendered against the defendant 
without notice to him or an appearance by 
him is vitiated by the same infirmity as a 
judgment without jurisdiction.” 

Then again quoting from ‘RAJENDRALAL v. 
ATAL BIHAR!', 44 Cal 454, at page 457, the 
learned Judge also observes: 

“It is an elementary rule of universal appli¬ 
cation and founded upon the plainest princi¬ 
ples of justice that a judicial order which 
may possibly affect or prejudice any party 
cannot be made, unless he has been afforded 
an opportunity to be heard.” 

So too, a s observed in ‘SWAMINATHAN v. 
LAKSHMAN’, AIR (17) 1930 Mad 490 another 
decision relied on by the learned Judge “the 
very word ‘order’ by .necessary implication 
means in law that the party affected has had 
reasonable notice of it.” I have carefully con¬ 
sidered these passages which at first sight seem 
to lend some support to the conclusion reached 
by the learned Judge. They, however, do not 
m y judgment, govern the proceedings in 
E.P. No. 277 of 1944 which were only a resump¬ 
tion of the proceedings in E.P. No. 201 of 1942 
or the order "proclaim and sell’ which the 
Court made on E.P. No. 277 of 1944 without 
fresh notice to the 4th defendant and by way 
of continuation of, the proceedings in E.P. No. 
201 of 1942 from the stage at which these lat¬ 
ter had to the knowledge of both parties been 
left by the order of stay under the Madras 
AgTicultunsts’ Relief Act. The order "proclaim 
and sell i n my opinion, i s not therefore vitiat¬ 
ed by any radical illegality but at worst only 
lor an irregularity which cannot sustain an 
application for cancellation of the sale, unless 
substantial injury is proved to have been oc¬ 
casioned thereby. 

(19) Then as regards the failure of the Court 

977 s !# sale proclamation on E.P. No. 

277 of 1944, the question whether there is any 
breach of rule on that account turns on the 
proper construction ° f Order 21, rules 66 to 69, 
Civil Procedure Code and m particular of rule 

6 (2 A- Em Phasis is laid by Mr. Siva- 
^gmakrishna Aiyar on Rule 66, sub-r ( 1 ) as 

’ % 4 u ery tkn - e - any P ro P e r‘y is order- 

M t° be sold the provisions of the rest of that 

S..cf ld °/ th , e foUowin g rules down to and 
22£y e 01 m e 69 operate. No matter, says 
SSH counsel, whether th e later Execution 
Petition in which the order is made is or is 
continuation of the earlier execution 
a Proclamation of the intended 
rul! off 611 dr £ wa «P ^^r sub-rule (2) of 

the t0 m£ e de cree-holder and 

judgment-debtor. The argument, to my 


mind, overlooks the locus as well as the purpose 
of rule 66, sub-rule (1) which has obvious 
reference to a stage at which no proclamation 
has yet been drawn up as contemplated by 
sub-rule (2). The relevant provision of law to 
scan and canvass in this connection is that of 
rule 69, sub-rule (2) which requires so far as 
a case like the present is concerned that "a 
fresh proclamation under rule 67 shall be 
made”. What then is the meaning of this 
requirement? Does it include the ‘drawing up* 
of a proclamation afresh under sub-rule (2> 
of Rule 66 or does it refer only to ‘the making, 
and publishing’ afresh of the old proclamation 
in the manner prescribed by rule 54, sub-rule 
(2) which is the mode enjoined by rule 67? I 
have after careful consideration arrived at the 
clear and distinct conclusion that the latter is 
the proper view to take of the matter. Some 
plausibility is no doubt afforded to the conten¬ 
tion of counsel for the respondent by two con 
siderations—.(a) that in sub-rule (2) of rule 65- 
it is said that a fresh proclamation under rule 
67 shall be made—not that the old proclama¬ 
tion shall be published afresh under R. 67; (b> 
that R. 67 provides for the making & publish¬ 
ing and not merely for the publishing ‘simplici- 
ter’ of the proclamation. 

As against these considerations it must be 
borne in mind that the making of the procla¬ 
mation as referred to in rule 69, sub-rule (2) 
can only refer to the mode of making the pro¬ 
clamation as referred to in the side note to R. 
67 which is by publishing it in the manner 
prescribed by R. 54, sub-rule (2) as enjoined 
by sub-r. ( 1 ) of R. 67. “Made and published’' 
in sub-r. (1) of Rule 67 of which “made” in 
sub-rule (2) of rule 69 is substantially the 
equivalent must be read as meaning “made by 
being published”. “Made” in relation to pro¬ 
clamation as it occurs with or without “pub¬ 
lished” in juxtaposition in rules 67 and 69 must 
not be confused with “drawn up” in sub-rule 
(2) of rule 66. The “drawing up” has reference 
to the settlement of details of the proclamation 
in writing. The “making” of the proclamation 
on the other hand, has reference to its publica¬ 
tion which follows upon the “drawing up”. It 
m »y that the use of the two words "made”' 
and published” in one compound phrase- 
made and published” in sub-rule ( 1 ) of rule- 
67 suggests at first thought that the two words 
have two different meanings—one having re¬ 
ference to the drawing up and the other having 
reference to the publication of the proclamation. 

A closer canvass of the component rules of the ■ 
” , n e ™ t part °* the enactment i n their mutual 
context as well as in their several contents 
leaves no doubt in my mind but that the re- 

fi 7 * ojVmVv! 1 ; ° f f fre f h proclamation under rule 
67 which is referred to m rule 69. sub-rule (2) 

^fnn enCe -, on A to its Publication i n the 
manner prescribed by rule 54. sub-rule (2) In 

this ^ew of he matter there was no obligati*? 
on the executing Court in EP. No. 277 of 1944 
to draw up a proclamation afresh after notice 
again to the judgment-debtors and the decree- 
holder and the sale held on thebasis ot th 
old proclamation published afresh in the mar 

"f * > J CS S n i ,ed by , ru]e 54. sub-rule ?) mZ 
be regarded as perfectly valid and in ordeJ 

. (20 > E Yfn assuming otherwise, if, as judicial- 

m h iy*«Si? nce ° f notl i Ce - under 0116 66 - su b-rule 
(2) is only an irregularity of which no grie- 

vance can be legitimately made on an applica- 

tion for cancellation of the sale unless prejudice - 
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is proved, there is no reason why the legal 
position should differ where the sale is held on 
the basis of the old proclamation without fresh 
notice to the judgment-debtor on the later 
execution petition by which the apparently 
dosed earlier execution petition was sought to 
be continued after the termination of stay un¬ 
der the Madras Agriculturists’ Relief Act. 

(21) As regards the amendment of the lan¬ 
guage of the rules suggested by my learned 
brother in his judgment in order to make clear 
still what we consider to be their true meaning 
and purpose, I am inclined to think that substi¬ 
tution of the words “by being” for “and" in 
sub-rule (1) of rule 67 and substitution of the 
words “proclamation shall be made afresh un¬ 
der rule 67” for “a fresh proclamation under 
rule 67 shall be made” in sub-rule (2) of rule 
69 will meet the requirements of the situation. 

(22) So far with reference to the first of the 
grounds of Panchapakesa Aiyar J. for reversing 
the Court below on the merits as mentioned 
‘supra’ in the opening paragraph of this judg¬ 
ment. As regards the second of the grounds so 
mentioned, it seems to me that the learned 
Judge had no jurisdiction to go behind the 
finding of the lower appellate Court against 
substantial injury and to substitute for it his 
own ’a priori’ notion of suspicion, as if it was 
axiomatic good sense, conclusive of each and 
every case. The question is one of fact which 
called for judicial determination not on the 
basis of suspicion however shrewd but on the 
basis of the legal testimony actually on record, 
before the Court and so had it been dealt with 
by the lower appellate Court which in the re¬ 
sult concurred in the conclusion reached by 
the Court of first instance. S. 100, C. P. C. pre¬ 
cluded the learned Judge here from reconsider¬ 
ing the question in his own independent way, 
and his finding therefore falls to be rejected. 

(23) For the reasons indicated in the foregoing 

I agree that this Letters Patent Appeal should 
be allowed with costs of the appellant through¬ 
out. m 

(24) SATYANARAYANA RAO AND 

RAGHAVA RAO, JJ.: The connected L. P. 
Appeal No. 106 of 1949 is dismissed. No costs. 
C.R.K./R.G.D. Orders accordingly. 
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VISWANATHA SASTR1, J. 

Samavedam Sarangapani Ayyangar, Appel¬ 
lant v. Kandala Venkata Narasimhacharyulu 
and another, Respondents. 

' Appeal No. 302 of 1947, D/- 27-11-1950. 

(a) Civil P. C. (1908), S. 11 — Scope — Sec¬ 
tion, if exhaustive. 

Section 11 is not an exhaustive statement of 
the doctrine of ‘res judicata' and the principle 
has a wider application than is warranted by 
the strict language of the section. To the ex¬ 
tent to which S. 11 goes and in respect of cases 
falling within the enacted words, the conditions 
and limitations imposed by the section cannot 
be overridden or ignored by an appeal to gene¬ 
ral principles. (Para 3) 

Anno: C. P. C., S. 11 N. 3 Pts. 1, 2 and 6. 

(b) Civil P. C. (1908), S. 11 — Competent 
Court — Competency, how to be judged. 

The decision of a Court In order to be con¬ 
clusive in another Court must have been the 


decision of a Court which would have had juris¬ 
diction to try the subsequent suit in which the 
question arises. The section requires that the 
Court which decided the former suit must be 
a Court of concurrent jurisdiction as regards 
pecuniary value. The competency of the Court 
to try the subsequent suit has to be judged 
with reference to the time when the earlier 
suit was brought, that is, as if the later suit 
has been instituted at the time when the earlier 
suit was filed. If during the interval between 
the institution of the two suits there has been *)f 
a rise in the market value of the property and 1 
in consequence the later suit had to be filed in 
a Court of higher pecuniary jurisdiction, the 
bar of ‘res judicata' would apply to the sub¬ 
sequent suit, if on the date of the institution 
of the earlier suit, the later suit, having regard 
to the value of its subject-matter on that date, 
could have been filed in the Court in which 
the earlier suit was filed. The augmentation 
of a claim by the subsequent accrual of in¬ 
terest of mesne profits is not similar to a rise 
in the value of one and-the same property and 
a judgment in a previous suit will not, on a 
plain reading of S. 11 operate as 'res judicata’ 
in a subsequent suit in respect of the same sub¬ 
ject-matter if the value of the relief in the sub¬ 
sequent suit is above the pecuniary limits of 
the jurisdiction of the Court which decided the 
previous suit. Case law ref. (Para 4) 

Anno: C. P. C.. S. 11. N. 73 Pt. 5 N. 78 Pts. 

1 to 3 N. 97 Pts. 2 and 4. 


(c) Civil P. C. (1908), S. 11 — ‘Res judicata' 
and estoppel — Evidence Act (1872), S. 115. 

Estoppel results from the acts and conduct 
of the parties and therefore the decision of a 
Court for which a party is not responsible and 1 
which might be erroneous, cannot operate as 
an estoppel. Estoppel by record is what is pro¬ 
vided for, in S. 11. It is not within the province 
of a Court to introduce another kind of estoppel 
by judgment not covered by S. 11 or the gene¬ 
ral principles of ‘res judicata'. Observation of 
Sadasiva Iyer, J. in AIR (2) 1915 Mad 121 5, 
not approved; AIR (8) 1921 Mad 248 (FB), Ref. 
to. (Para 5) 

Anno: C. P. C., S. 11 N. 4 Evidence Act, 

S. 115 N. 1. 

(d) Civil P. C. (1908), S. 11 — Matter direct¬ 
ly in issue — Question of title. 

The question in the previous suit was whe¬ 
ther the plaintiff was the then presumptive 
reversioner and the question in the later sun 
was whether t h e plaintiff was the next hair 
of the last male owner. 

Held that the present claim of the plaintiff 
was based on his own individual right as heir 
which he could not possibly have included m 
the earlier suit filed as a presumptive rever¬ 
sioner. The prior decision could not, therefore, 
be relied upon as ‘res judicata’ on the question 
of the plaintiffs title to the property as heir ^ 
at law. Case law ref. to. (ran ) , 

Anno: C. P. C.. S. 11 N. 7 Pt. 4. 

(e) Specific Relief Act (1877), S. 43 Sec¬ 
tion, if to be read subject to S. 11, Civil P- L. 
— Civil P. C. (1908), S. 11. 

Section 43 has not the effect of abrogating 
the limitation imposed by S. 11, C.P. C., as 
gards the competency of the Court which pas 
sed the previous decree for a declaration, nav- 
ina regard to the fact that the existence 0 / ij* 
risdiction in a Court to try a suit must be 
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cree can be held to be (’46) ILR (1946) Nag 159: (AIR (33) 1946i Nag 
K 43 must be read sub - 277) _ _ ~ ^oo 


predicated before its decree eon be held to be (’46) ILR (1946) No S 

Kfr."ritcp ie c. S e»d rexeeVSfSfh (47 18 Luck 683: (AIK (30, 1943 Oudh 338 

Z^dV,lTircTc a Am UJmSs «£* (’29)*8 Pat 153: (AIR (16) 1929 Pat 16« 

„!, and AIR (33) 1946 Na g 277, Hot approved. 2 Sm L c u j h Edn . 731 (Pr 4) 

Anno- C. P. C., S. 11 N. 115 Pt. 3. Spe. Rel. JUDGMENT: The first defendant is the ap- 
Act S. 43 N. 1 Pt. 1. pellant. The plaintiff, claiming to be the near¬ 
ly’ Rajeswara Rao, for Appellant; B. V. Rama - es: reversioner to the estate of one Narasim- 

nardsu, T. V. R. Thathachari and B. S. Rama- hacharyulu deceased, sued for possession of 2| 

~hnnrim r on fn r Rpsnnndents acres of mam lands with mesne profits from 

Chandra Rao, for Respondents. acr defendanti gn aJienee of the said lands 

Cases referred to: f rom the daughter of Narasimhacharyulu. The 

(Arranged in order of Courts, and in the last male owner died in 1870 leaving a widow 

Courts chronologically. ' List of foreign cases w h 0 died in 1920, and a daughter who died 

referred to comes after the Indian Cases). in 1942. The daughter executed a deed of set- 
C83) 9 Cal 439- (9 Ind App 197 PC) (Pr 4) tlcmcnt of the suit lands in favour of the 1st 

C84) 6 All 269 •' (11 Ind App 37 PC) (Pr 3) defendant on 4-3-1937, valuing the lands at 

(’85 11 Cal 301: (12 Ind App 23 PC) (Pr 4) Rs. 1000/-. The deed of settlement proceeded 

>•02) 29 Cal 707: (29 Ind App 196 PC) (Pr 4) on the footing that Narasimhacharyulu had be- 

C16) 39 Mad 634: (AIR (3) 1916 PC 117) queathed the lands absolutely to his daughter 


(Pr 7) under his v/ill and that she, in her turn, was 


(■21) 48 Cal 499: (AIR (8) 1921 PC 11) 


making a settlement of the lands in favour of 


(Pr 3) the 1st defendant. Even during the lifetime 


(’22) 45 Mad 320: (AIR (9) 1922 PC 80) 

(Pr 3) 

(’25) 47 All 883: (AIR (12) 1925 PC 272) 


of the daughter, the plaintiff claiming to be 
the presumptive reversioner, filed O. S. No. 84 
of 1940 on the file of the Court of the District 


(Pr 7) Munsif of Bezwada for a declaration that the 

(’30) 57 Ind App 24: (AIR (17) 1930 PC 22) settlement deed executed by the daughter in 

(Pr 3) favour of the 1st defendant was not binding 

(’31) 53 All 103:58 Ind App 158: (AIR (18) on him and the other reversioners of Narasim- 

1931 PC 114) (Pr 3) hacharyulu beyond the lifetime of the daughter. 

(’32) 10 Rang 322: 59 Ind App 247: (AIR (19) The suit was valued for purposes of court-fees 


1932 PC 161) 


(Pr 3) and jurisdiction in the sum of Rs. 1000/- which 


(’39) ILR (1939) All 460: (AIR (26) 1939 PC was the value of the properties as stated in 
133 ) (Pr 3) the deed of settlement. Both the daughter and 


(’46) Jagdish Narain v. Alimedkhan, (AIR (33) 
1946 PC 59) (Pr 8) 


her alienee, the present 1st defendant, were 
impleaded as defendants, to that suit and they 

.. ... it _« \r.» . • i ..i j a . i 


(’49) 1949-2 Mad L J 493: (AIR (36) 1949 PC set up the will of Narasimhacharyulu dated 
302) _ (Pr 3) 7-4-1869 in and by which the suit lands were 

(’40) ILR (1940) All 691: (AIR (28) 1941 All bequeathed absolutely to the daughter. They 
18) (Pr 4) also denied that the plaintiff was a reversioner 

(’67) 8 W R 175 (FB) (Pr 4) of Narasimhacharyulu. The suit was tried and 

(’31) 35 Cal W N 1203: (AIR (19) 1932 Cal decreed in favour of the plaintiff. An appeal 
271) (Pr 4) preferred against the decree by the 1st defen- 

(’37) ILR (1937) Lah 100: (AIR (23) 1936 Lah dant was dismissed for default. The plaintiff 
998) (Pr 4) bicugnt the suit out of which this appeal has 

(’46) ILR (1946) Lah 767: (AIR (33) 1946 Lah arisen in the Court of the Subordinate Judge 


1 FB) (Pr 7) of Tenali for recovery of possession of the lands 

(’85) 8 Mad 83 (Pr 5) after the death of the daughter relying upon 

(’92) 15 Mad 494: (2 Mad L J 262) (Pr 5) the previous decision in O. S. No. 84 of 1940 

(’06) 29 Mad 65 (Pr 4) as conclusive of his title to the properties. In 

(’13) 25 Mad L J 379: (21 Ind Cas 15) (Pr 5) the plaint the lands were valued at Rs. 4537- 

(’15) 28 Mad L J 184: (AIR (2) 1915 Mad 8-0 on the basis of 15 times their net annual 
1215) (Pr 5) rental. A sum of Rs. 952-1-0 was claimed as 


(’15) 38 Mad 203: (AIR (3) 1916 Mad 364) 

(Pr 7) 


niesne profils. The total value of the suit be¬ 
ing Rs 5489-9-0, it was filed in the Court of 


(’18) 41 Mad 659: (AIR (6) 1919 Mad 911 the Subordinate Judge of Tenali. The 1st de- 

FB) (Pr 7) fendant denied the title of the plaintiff as a 

(’21) 44 Mad 778: (AIR (8) 1921 Mad 248 reversioner of Narasimhacharyulu and asserted 


FB) 


(Pr 5) that the will of Narasimhacharyulu and the 


(’27) AIR (14) 1927 Mad 273: (100 Ind Cas settlement executed by his daughter were true 
40) (Pr 5) and valid. He also pleaded that the decision in 

(’27) 50 Mad 646: (AIR (14) 1927 Mad 563) O. S. No. 84 of 1940 was vitiated by a fraud 

(Pr 6) piactised on th e Court and by false testimony 

(’28) 56 Mad L J 52: (AIR (15) 1928 Mad adduced by the plaintiff as regards his rela- 

840) (Pr 4) tionshiR to Narasimhacharyulu. Even other- 

<’36) 71 Mad L J 619: (AIR (23) 1936 Mad wise, it was stated that the decision could not 

951) (Prs 4, 8) operate as ’res Judicata’. - ■ 


<’37) ILR (1937) Mad 948: (AIR (24) 1937 
Mad 699 FB) (Pr 7) 

(’46) ILR (1946) Mad 566: AIR (33) 1946 Mad 
509 (Pr 3 ) 

<’50) 1950-2 Mad L J 501: (AIR (38) 1951 
Mad 285) (Pr 7 ) 

1952 Mad./49 & 50 


(2) The following were among the Issues 
framed by the Court below: 

“1. Whether the plaintiff is not the nearest 
revers oner to the late Narasimhacharyulu? 
2 Whether the decree of the District Munsifs 
Court in O. S. No. 84 of 1940 is binding 
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on the 1st defendant and operates as ‘res 
judicata’ in this suit? 

3. Whether the said decree is void for the 
reasons stated in paragraphs 5 and 7 of 
the first defendant's written statement? 

4 Whether the will dated 7-4-1869 and the 
gift deed dated 4-3-1937 relied upon by 
the first defendant are true and valid?” 
Beyond exhibiting the plaint, the judgment and 
a pedigree filed in O. S. No. 84 of 1940 the 
Court below did not take any other evidence. 
Relying on certain decisions of the Judical 
Committee and this Court which will be notic¬ 
ed presently, it held that the defence was bar¬ 
red by ‘res judicata’ and by S. 43 of the Spe¬ 
cific Relief Act, and decreed the suit. Mr. 
Dikshitulu for the 1st defendant, here appellant, 
maintains that neither S. 11, C. P. C. nor any 
general principles of ‘res judicata’, nor S. 43 
of the Specific Relief Act barred the defence 
and that the decision of the learned Subordi¬ 
nate Judge to the contrary is erroneous. Mr. 
B. V. Ramanarasu for the respondent contends 
that on general principles of ‘res judicata’, if 
:ot on the language of S. 11, Civil Procedure 
Code, the trial of the present suit was barred 
and that in any case the parties were bound 
by the decision in O. S. No. 84 of 1940 by vir¬ 
tue of the provisions of S. 43 of the Specific 
Relief Act. 


(3) Learned counsel have referred me to a 
large number of decisions, but I shall not deal 
with them individually, for in my opinion, the 
principles are well settled by the decisions of 
the Judicial Committee and this Court. S. 11 
Civil P. C. is not an exhaustive statement of 
the doctrine of ‘res judicata* and the principle 
has a wider application than is warranted by 
the strict language of the section. ‘MUNNI 
BIBI v. TRILOKINATft’, 53 All 103:58 Ind App 
158; ‘MAUNG SEIN DONE v. MA PAN NYUN\ 
10 Rang 322:59 Ind App 247. The principle of 
S. 11 applies to decisions rendered in the exer¬ 
cise of a special Jurisdiction conferred by sta¬ 
tutes and in proceedings other than a suit as 
lor instance, probate proceedings ‘KALIPADA 
DE v. DWIJAPADA DAS’, 57 Ind App 24: land 
acquisition proceedings ‘T. B. RAMCHANDRA 
RAO v. RAMACHANDRA RAO*, 45 Mad 320 
and ‘MT BHAGWATI v. MT. RAMKALI*, 
ILR (1939) All 460 and proceedings under the 
Madras Hindu Religious Endowments Act 
•BALAKOTAYYA v. NAGAYYA’, I L R (1946) 
Mad 566: AIR (33) 1946 Mad 509. The principle 
of ‘res judicata* has also been invoked with re¬ 
ference to decisions given in the course of exe¬ 
cution proceedings ‘RAM KIRPAL v. RUP 
KAURI*, 6 All 269; SHIVRAJ GOPALJI v. 
AYISSA BI\ (1949)-2-Mad L J 493, or the pre¬ 
vious stages of the same suit (‘HOOK v. ADMI¬ 
NISTRATOR GENERAL OF BENGAL*, 48 Cal 
499). 

(4) Though S. 11 does not codify the entire 
law of ‘res judicata* it certainly covers a large 
•number of cases calling for the application of 
(the principle. To the extent to which S. 11 
[goes and in respect of cases falling within the 
lenacted words, the conditions and limitations 
[imposed by the section cannot be overridden 
lor ignored by an appeal to general principles. 
lOn any other view S. 11 might as well not have 
been enacted at all. Dealing with the language 
of S. 13 of the Code of 1882 (S. 11 of the Code 
*f 1908) the Judicial Committee said: 

“A decree in a previous suit cannot be pleaded 

as ‘res judicata’ in a subsequent suit unless 


the Judge by whom it was made had juris¬ 
diction to try and decide not only the parti¬ 
cular ma'.ter in issue but also th e subsequent 
suit itself in which the issue is subsequently 
raised. In this repect the enactment goes 
beyond S. 13 of the previous Act X (10) of 
1877, and also as appears to their Lordships 
beyond the law laid down in ‘DUCHESS OF 
KINGSTON’S CASE’, 2 Sm L C 11th Edn 731. 
They will further observe that the essence 
of a Code is to be exhaustive on the matters 
in respect of which it declares the law and 
it is not the province of a Judge to disregard 
or go outside the letter of the enactment ac¬ 
cording to its true construction.** 

In ‘GOKUL MANDAR v. PUDUMANAND 
SINGH’. 29 Cal 707 at p 715; ‘MISSER RAGHA- 
BARD1AL v. SHEO BAKSH SINGH’, 9 Cal 439 
the Judicial Committee had held that the deci¬ 
sion of a Court in order to be conclusive in 
another Court must have been the decision of 
a Court which would have had jurisdiction to 
try the subsequent suit in which the question 
arises. ‘In ‘RUN BAHADUR SINGH v. Mt. 
LUCHOO KOER’, 11 Cal 301 the Judicial Com¬ 
mittee cited with approval the dictum of Sir 
Barnes Peacock, in ‘MT. EDUN v. MT. BECHUN\ 
8 W R 175 which was as follows: 

“In order to make the decision of one Court 
final and conclusive in another Court it must 
be the decision of a Court which would have 
jurisdiction over the matter in the subsequent 
suit in which the first decision is given in 
evidence as conclusive.” 

In ‘VENKATASUBBA RAO v. VIGNESWA- 
RADU\ 56 Mad L J 52 a Bench of this Court 
refused to extend the principle of S. 11 Civil 
P. C. in a manner implicitly forbidden by its 
wording so as to treat the decision of an in¬ 
ferior tribunal as binding on a superior tribu¬ 
nal. S. 11 Civil P^ C. requires that the Court 
which decided the former suit must be a Court 
of concurrent jurisdiction as regards pecuniary 
value. ‘MISSER RAGHOBAR DIAL v. SHEO 
BAKSH SINGH’, 9 Cal 439; ‘RAJARAM BAHA¬ 
DUR SINGH v. LACHOO KUER\ 11 Cal 301 
(P.C.). It is silent as to the point of time with 
reference to which the competency of the Court 
that decided the earlier suit to try the subse¬ 
quent suit is to be determined. The prepon¬ 
derance of opinion in this and the other High 
Courts is that the competency of the Court to 
try the subsequent suit has to be Judged with 
reference to the time when the earlier suit was 
brought, that is, as if the later suit has been 
instituted at the time when the earlier suit was 
filed. If during the interval between the ins¬ 
titution of the two suits there has been a rise 
in the market value of the property and in con¬ 
sequence the later suit had to be filed in a 
Court of higher pecuniary jurisdiction, the bar 
of 'res judicata* would apply to the subsequen 
suit, if on the date of the institution of the 
earlier suit, the later suit, having regard to 
the value of its subject matter on that date, 
could have been filed in the Court in which 
the earlier suit was filed. ‘NASIB KHAN v. 
MT. KUTUBUNNISSA*. I L R (1940) All 691; 
‘SULTAN ASAD JAN v. SECRETARY OF 
STATE*. I L R (1937) Lah 100; SUBBAYYA v. 
NAGAYYA’. 71 Mad L J 619; 'LAL MOHAN v. 
RAM LAKHMI DASYA’. 35 Cal W N 1203. The 
augmentation of a claim by the subsequent 
accrual of interest or mesne, profits is not simi¬ 
lar to a rise in the value of one and the same 
property and a judgment in a previous sutt 
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will not, on a plain reading of S. 11 Civil P. C. 
'operate as ‘res judicata’ in a subsequent suit 
in respect of the same subject matter if the 
value of the relief in the subsequent suit is 
above the pecuniary limits of the jurisdiction 
of the Court which decided the previous suit. 
‘GIRIYA CHETTLAR v. SABAPATHI MUDA- 
LIAR\ 29 Mad 65. 

(5) The word “suit” in the expression “such 
subsequent suit or the suit in which such issue 
has been subsequently raised” occurring in S. 
11 , Civil P. C., has been construed as meaning 
part of a suit. This Court has held that when 
a matter has been decided by a Court of com¬ 
petent jurisdiction, the decision should be re¬ 
garded as conclusive between the parties when 
the question arises in a different suit, though 
that suit as a whole could not be tried by the 
Court which decided the earlier suit. The effect 
of the decisions relied on by Mr. Rama Narasu 
in ‘PATHUMA v. SALIMAMMA’, 8 Mad 83; 
‘KUNJIAMMA v. RAMAN MENON’, 15 Mad 
494; ‘RANGANATHAN CHETTI v. LAKSHMI- 
AMMAL’, 25 Mad L J 379; ‘RAMAN v. MA- 
NAKKAL’, 28 Mad L J 184; 'PATRACHAR1AR 
v. ALAMELUMANGALAMMAL’, AIR (14) 1927 
Mad 273 is that if a decision has been given 
by a competent Court in a previous suit regard¬ 
ing part of the claim in the subsequent suit, 
and between the same parties, then so much 
of the claim which is common to the two suits 
should be excluded from the subsequent suit 

' as barred by the principle of ‘res judicata’ even 
though the subsequent suit as a whole could 
not be tried by the Court which decided the 
earlier suit. There has been a considerable 
Y amount of refinment of the language of S. 11, 
Civil P. C. and however much one would wish 
to write on a clean slate, it is not now feasible. 
I am unable, with great respect, to agree with 
the observation of Sadasiva Iyer J. in the case 
in ‘RAMAN v. MANAKKAL’, 28 Mad L J 184 
that even if a decision is not ‘res judicata’, it 
nevertheless operates as an estoppel. Estoppel 
results from the acts and conduct of the parties, 
and I fail to see how the decision of a Court 
for which a party is not responsible and which 
might be erroneous, can operate as an estoppel. 
If it is a Judgment 'in rem’ it is binding on all 
persons whether parties or not. If it Is any 
other kind of adjudiction, it binds the parties 
if it falls within S. 11. Civil P. C. or the general 
principle of Ves judicata* recognised by the 
decisions. Estoppel by record is what is pro¬ 
dded for, in S. 11, Civil P. C. It is not within 
the province of a Court to introduce another 
kind of estoppel bv judgment not covered bv 
S. 11 or the f?“neral nnncinles of ‘res judicata’ 
See 'THE SF<"nirTARY OF STATE v SYFD 
AHMHD BADSHA BAHADUR’, 44 Mad 778 
(F. B.V 

(6) The jurisdiction of the District Munsif 
* Bezwada who tried O. S. No. 84 of 1940 ex- 
“ tended upto Rs. 3000. In the case of declara¬ 
tory suits the market value of the land deter¬ 
mines the jurisdiction of the Court VEE- 
REMMA v. BTTTCHAYYA’. 50 Mad 646. Could 
the market vahie of the land now in suit have 
exceeded Rs. 3000/- on ♦he date of when O. S. 

WPs fi^d? Its present value 
SP \ he ]> asla 15 tir "es the net paddv rent of 
the land is Rs 4.537-R-O. But the current price 

ioi? a o d I It i fa « hf * her than what li was 

nd f ^ s cann °t be taken a g the 

5T* or suit was valued at 
Rs. 1000 /- but that value, though somewhat 


low, does not matter because even if the value 
was anything upto Rs. 3,000/- the Munsif would 
have had jurisdiction to try the present suit 
The Court below dismissed this part of the 
case with a quotation, taken out of its context, 
from a decision of the Judicial Committee that 
“the imporiance of a judicial decision is not 
to be measured by the pecuniary value of the 
particular item in dispute”. I am however un¬ 
able to accept the appellant’s contention that 
the District Munsif would not have had pecuni¬ 
ary jurisdiction to try the present suit. The 1 st 
defendant raised no objection to the Jurisdic¬ 
tion of the District Munsif who tried O. S. No. 
84 of 1940 evidently because the value of the 
land did not then exceed Rs. 3,000. The settle¬ 
ment deed, under which he claimed title to the 
land, valued it at Rs. 1000. No material has been 
placed before me to show that the value of 
the land in 1940 must have been more than 
Rs 3,000. The decision in O. S. No. 84 of 1940 
would therefore operate as ‘res judicata’. There 
is no substance in the contention that the decree 
was vitiated by a fraud practised on the Court 
by the adduction of false evidence of relation¬ 
ship. The fact that the judgment was based on 
evidence now shown to be incorrect or untrue, 
assuming but not deciding that it is so, would 
not render the decree a nullity. ‘CHINNAYYA 
v. RAMAMMA’, 38 Mad 203. The fur 
ther question arises as to whether th« 
trial of all the issues in the present suit 
or only of some of them is barred by reason 
of the prior decision. This aspect of th e case 
was not touched upon by th e learned counsel 
The decision in O. S. No. 84 of 1940 declared 
that the settlement deed dated 4-3-1937 execut¬ 
ed by the daughter of the last male owner in 
favour of the first defendant was not binding 
on the then plaintiff and the other reversioners 
and was inoperative beyond the lif e time of 
the daughter. It also negatived the plea of the 
defendant that the daughter took an absolute 
estate in the land under the will of her father 
relying on which she purported to execute the 
settlement. To this extent the prior decision is 
res judicata’, and issue (4) must be decided 
against he defendant. But the decision in the 
previous suit is not, in my opinion, ‘res judicata’ 
so as to bar the trial of issue (1) raising the 
question whether the plaintiff is now the nejtt 
heir entitled to succeed to the state of the last 
male owner. 

(7) It is true that in the prior suit there was 
an issue as to whether the plaintiff was the 
nearest reversioner entitled to maintain the 
sui for a declaration of the invalidity of the 
settlement deed as against the reversioners. 
This issue was found in favour of the plaintiff 
neeafiving the claim of a rival reversioner who 
claimed pnonty to the plaintiff. But the ques-i 

the tw" W3S w >? ether plaintiff was 
the then presumptive reversioner and thel 

question now is whether the plaintiff is 

"^' h n e n ne « ^ir of the last male owner. A 

fhl SfPr Th f0rmer q , uestion cann °t conclude 
the latter. The cause of action for the present 

the «Wh 3*«. W r en - ( SUf ression opened by 
°* the limited owner, and that event 
took place some years after the decree in the 
prior suit It is elementary that during the 

°* the Umited owner the reversionery 
tight is a spes successionis’ or a bare possibility 
common to all the reversioners, it being £ 
possib e to predicate who wiU b P the neaSt 
reversioner at the time of her death. During 
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the lifetime of the limited owner a reversioner 
has no right to sue for a declaration that he 
is the next reversioner. As a presumptive re¬ 
versioner he has a right to sue only as repre¬ 
senting the body of reversioners for a declara¬ 
tion that an alienation by the limited owner 
is not binding on the reversion. He is not 
vindicating his individual right in the action. 
It may happen, as in this case, that his status 
as a reversioner is disputed and put in issue, 
but even so. no declaration can be made that 
he is the nearest reversioner. As pointed out 
by the Judicial Committee in ‘JANKI AMMAL 
v. NARAYANASWAMP, 39 Mad 634, such a 
declaration would be premature during the life¬ 
time of the limited owner and might be futile. 
The reversioner’s suit is brought in a represen¬ 
tative capacity to protect the estate against a 
common injury to all the reversioners, presump¬ 
tive and contingent alike, and to secure a relief 
for their common benefit. It is no doubt the 
general practice of Courts to insist on such 
suits being brought by the presumptive rever¬ 
sioner. But the rule is subject to exceptions. 
‘LAKSHM1AMMAL v. ANANTHARAMA', 1LR 
(1937) Mad 943; ‘MELARAM v. MT. BHAGP 
ILR (1946) Lah 767 and ‘MATAPRASAD v. 
NAGESHAR SAHAI’, 47 All 883. The Judicial 
Committee observed in the case last cited that 
“the right to sue to set aside that common 
danger is given for obvious reasons of policy 
or convenience” to the presumptive reversioner. 
The rule is rather one of prudence and policy 
regulating the exercise of judicial discretion 
than one of jurisdiction, 'VARAMMA v. GOPA- 
I ADASAYYA*. 41 Mad 659; BALMAKUND LAL 
v. MT. SOHANO KOERI\ 8 Pat 153 at p. 159. 
Any decision, express or implied, that the plain¬ 
tiff was the presumptive reversioner on the 
date of the prior suit is liable to be rendered 
futile and of no effect by the emergence of a 
nearer heir, either natural or statutory, before 
the succession opens. The decree in the prior 
suit has not been filed in the present case, but 
there is no reason to suppose that the decree 
contained any futile declaration that the plain¬ 
tiff was the nearest reversioner. Such a dec¬ 
laration, even if one had been made, is not 
conclusive of the plaintiff’s title as next heir 
after the death of the limited owner. I may, 
however, observe that the praver in the plaint 
was merely for a declaration that the settlement 
deed was not binding on the plaintiff, the nearest 
reversioner, as well as other reversioners. The 
title now put forward by the plaintiff is dif¬ 
ferent from and independent of the title put 
forward in the earlier suit, and the bar of ‘res 
judicata’ would not apply. The present Haim 
^ the plaintiff is based on his own individual 
-ight as heir which he could not pos- 
-Iblv have included in th e earlier suit 
lied os a presumptive reversioner. The prior 
decision cannot, therefore, be relied upon as 
•**es ji;dicata* on the qyestion of the plaintiff’s 
l itle to the property os heir at law. See 
‘MADHAVAN WARIAR v. CHATHU NAM- 
BIAR\ 1950-2- Mad L J 501. 

(8> Another con 4 ention based on S. 43 of the 
Specific Relief Act as intorprofed by » deci¬ 
sion of this Court in ‘SUBBAYYA v. NAGAY- 
YA.’ 71 Mad L J 619 mav shortly he dealt 
with. This Court held that though a prior de¬ 
claratory decree may not operate as ‘res indi¬ 
cate* under S. 11. C P C. it mav sMlJ operate 
os n bar 1o the trial of a subsequent suit rais¬ 
ing the same question between the same par¬ 


ties under S. 43 of the Specific Relief Act, even 
though the subsequent suit was beyond the 
pecuniary jurisdiction of the Court which 
tried the former suit. This decision has been 
followed by the Nagpur High Court in ‘CHAT- 
TAR SINGH v. ROSHAN SINGH,* I L R 
(1946) Nag 159. With the utmost defsrrnce 
I venture to think that S. 43 of th e Specific 
Relief Act has not the effect of abrogating the 
limitation imposed"by S. 11, C. P. C. as regards 
the compe‘ency of the Court which passed 
the previous decree for a declaration. The 
Specific Relief Act was passed in 1877 at a 
time when the rule of ‘res judicata’ was found 
stated in a rudimentary and incomplete from 
in S. 2 C. P. C. of 1859, which ran thus: 

“The Civil Courts shall not take cognizance 
of any suit brought on a cause of action 
which shall have been heard and determin¬ 
ed by a Court of competent jurisdiction in 
a former suit between the same parties or 
between parties under whom they claim.” 

In cases decided under this action it was held 
that, where the cause of action for the subse¬ 
quent suit was different from that of the for¬ 
mer suit, the later suit was not barred even if 
the issue decided was the same. The object 
of S. 42 of the Specific Relief Act empowering 
Courts to grant declaratory decrees was to 
enable disputes as to the legal character of a 
person or his title to property to be decided 
before evidence bearing on the question should 
bo lost, even though the cause of action for a 
suit for possession or other relief may not have 
risen. Section 43 was a consequential provi¬ 
sion enacted so as to make a declaratory de¬ 
cree binding of the parties in a subsequent 
suit even though the cause of action for the 
later suit may not be the same as that of the 
previous suit. It was designed to widen the 
scope of S. 2, C. P. C. of 1859 to a limited ex¬ 
tent. The' language of S. 43 of Specific Relief 
Act was designedly cast in a restrictive form, 
namely, that a declaration “is binding only 
on the parties to the suit or persons claiming 
through them” in order to remove a possible 
misapprehersion that declaratory decrees 
would have operation in the nature judgments 
‘in rem’ so as to bind even third parties. Sec¬ 
tion 13, C. P. C. of 1882 and S. 11 of the Code 
of 1908 substituted the words “No court shall 
try any suit or issue in which the matter di¬ 
rectly and substantially in issue has been di¬ 
rectly and substantially in issue in a former 
suit” for the words “The Civil Court shall not 
take cognizance of any suit brought on a cause 
of action which shall have been heard, etc" 
found in the C. P. C. of 1859. The substance 
of S. 43 of the Specific Relief Act is now in¬ 
corporated in S. 11. C. P. Code embodying the 
rule of ‘res judicata* subject to certain condi¬ 
tions, one of which is the competency of the 
Court which tried the earlier suit to try the 
later suit. Having regard to the fact that the 
existence of jurisdiction in a Court to try a 
suit must be predicated before its decree can 
be held to be binding on the parties, S. 43 of 
the Specific Relief Act must, in my opinion., 
be read subiect to S. 11, C. P. Code, and no ex¬ 
ception with regard to declaratory suits and 
decrees can now be read into S. 11. C. P. C. 
S^me support for th*s view is found I n the de- 
<n "MAQSOOD ALI v. HUNTER.’ 18 
Luck 683. It is, however, unnecessary to pur¬ 
sue this matter further in view of the decree 
in this case, which must have been one for a 
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-wlaration that th e alienation by the limited 
owner was not binding on the plaintiff and the 
other reversioners of the last male owner. 
There could not have been an adjudication or 
declaration that the plaintiff was the presump. 
tivc reversioner or that he would be entitled 
to succeed to the property on the death of the 
limited owner. 

(9) The plaintiff suing in ejectment must 
prove his title and could only succeed on the 
T strength of his own title. The plaintiff is not 
relieved of this burden by relying on the de¬ 
cision in the previous suit as concluding the 
question in his favour. The defendant in the 
written statement denied the plaintiff s title, 
and under this plea he could avail himself of 
any defect which such title discloses. ‘JAGA- 
DIS NARAIN v. NAWAB SYED AHMED 
KHAN*. The 1st issue therefore t e tried and 
must be recast as follows: t . 

Whether the plaintiff was the next heir of 
the late Kandala Narasimhacharyulu when 
the succession opened to his estate on the 
death of his daughter in 1942? 

1 reverse the decree of the Court below and 
remand the suit for the trial of this issue. 
The costs w;ll abide and follow the result of 
the suit. The Court fee paid on the memoran¬ 
dum of appeal will be refunded to the appel¬ 
lant. 

C. R. K. / V. R. B. Decree reversed. 
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ii be specific performance or damages. The 
effect of waiving a contract is not merely to 
bar any particular remedy under that contract 
but to extinguish it altogether and the right to 
anj, relief thereunder. Irara 

Anno: Spe. Rel. Act, S. 22 N. 5. 

(d) Hindu Law — Joint family — Manager 

— Contract for sale by — Subsequent rise m 
price — Contract, if binds minor member — 
Specific performance — Specific Relief Ac 
(187 7). S. 22dt. 

Where a contract for sale of family property 
entered into by the manager of the family was 
for proper consideration when it teas entered 
into, but at the time of the suit for specific 
performance the value of the suit had risen, the 
contract is binding on a minor member of the 
family as the validity of the contract should 
be judged as on the date when it was entered 
into and, as such , specific performance cannot 
be refused. AIR (4) 1917 Mad 358, foil 26 Bom 
326, Dissent. from. (Paras 7, 8) 

Anno: Soe. Rel. Act, S. 22 N. 2. 

(e) Hindu Law — Joint family — Manager 

— Contract by — Association of minor in con¬ 
tract — Effect on manager’s rights to sell. 

Where in a contract by a manager of joint 
Hindu family which ‘p roprio vigore * is binding 
on all the members of the family, majors and 
minors, the association of a minor is by way 
of abundant caution and it is more a matter 
of form than of substance, the rights of the 
manager to sell the joint family properties for 
proper purposes do not, on the one hand, get 

enhanced nor do they, on the other, suffer di- 

• .* 0 \ 


1 S. V. Sankaralinga Nadar, Appellant v. P. T. 
S. Ratnaswami Nadar and others, Respondents. 

Appeal No. 416 of 1947, D/- 17-8-1951. 

(a) Specific Relief Act (187 7), S. 22 — De¬ 
lay and laches — Waiver. 

Mere delay does not by itself preclude the 
plaintiff from obtaining specific performance if 
his suit is otherwise in time. The delay must 
be such that it may be properly inferred that 
the plaintiff has abandoned his right or on 
account of delay there must have been such 
a change of circumstances tfi at the grant of 
specific performance would prejudice the de¬ 
fendant. It is also well settled that waiver is 
not to be inferred merely from delay in the 
institution of the suit. AIR (36) 1949 Mad 265, 
foli. (Para 5) 

Anno: Spe. Rel. Act, S. 22 N. 5 Pt. 9. 

(b) Specific Relief Act (1877), S. 22 — Con¬ 
tract for sale by defendants — Defendants send¬ 
ing notice in April 1943 expressing their will¬ 
ingness to to execute sale-deed if indemnity 
bond was executed by plaintiff — In 1946 de¬ 
fendants repudiating contracts as not binding 
on them — Soon thereafter suit instituted for 

^ specific performance — Repudiation held was 
only in 1946 and as suit was instituted imme¬ 
diately thereafter there was no waiver or aban¬ 
donment. AIR (1) 1914 Mad 462, applied; 27 
All 678, Not foil. (Para 5) 

Anno:Spe. Rel. Act, S. 22 N. 5. 

(c) Specific Relief Act (1877), S. 22—Aban¬ 
doned contract — If can be foundation of any 
relief . 

A contract which has been abandoned has 
no legal existence for any purpose and it can¬ 
not be the foundation for any relief whether 


(/) Specific Relief Act (1877). S. 22(2) — 
Hardship — Contract for sale — Subsequent 
rise in price. 

The question of hardship must be judged as 
on the date of the transaction and not in the 
light of subsequent e v n s and the hardshp 
should be one collateral to the contract and 
not in relation to a term of the contract such 
as the quantum of consideration. The subse¬ 
quent rise in prices will not therefore be a re¬ 
levant ground for refusing the plaintiff speci¬ 
fic performance of contract for sale. AIR (20) 
1933 Mad 736 , Foil. 16 All 423, Rel. on. Case 
law considered. (Paras 10, 11) 

Anno: Spe. Rel. Act, S. 22 N. 3. 

(g) Specific Relief Act (1877), S. 22 — Con¬ 
tract valid — Refusal of specific performance 
— Grounds —Who is to establish. 

When once it is found that the contract sought 
to be enforced is a valid one it is for the defend¬ 
ants to establish legal grounds for refusing re¬ 
lief by way of specific performance. (Para 15) 
Anno: Spe. Rel. Act, S. 22 N. 1. 

A. V. Narayanaswami Iyer, P. R. Narayana 
Iyer and R. Venkatachalam, for Appellant; R. 
Gopalaswami Iyengar and R. Sundaralingam, for 
Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’94) 16 All 423: (1894 All W N 161) (Pr 10) 
C03) 25 All 407: (30 Ind App 165 PC) (Pr 9) 

C05) 27 AU 678: (2 AU L J 405) (Pr 5) 

C02) 26 Bom 326: (3 Bom L R 898) (Pr 7) 

(’06) 33 Cal 633 (Pr 5)‘ 

(*21) 34 Cal L J 364: (AIR (8) 1921 Cal 179) 

(Pr 14) 
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(’29) AIR (16) 1929 Lah 679: (117 Ind Cas 
225) (Pr i4) 

(’98) 21 Mad 42 (Pr 5) 

(’14) 26 Mad L J 518: (AIR (1) 1914 Mad 462) 

(’14) 37 Mad 403: (AIR (2) 1915 Mad 305) 5) 

(Pr 12) 

(’16) 19 Mad L T 329: (AIR (4) 1917 Mad 358) 

(Pr 7) 

(’33) 65 Mad L J 491: (AIR (20) 1933 Mad 
736) (Pr io) 

(’48) 1948-2 Mad L J 271: (A I R (36) 1949 
Mad 265) (Pr 5) 

(’21) AIR (8) 1921 Sind 197: (15 S L R 21) 

(Pr 14) 

(1873) L R 5 PC 221: (22 W R 492) (Pr 5) 
VENKATARAMA AIYAR, J.: The plaintiff 
is the appellant. H e filed O. S. No. 35 of 1946 
on the file of the Court of the Subordinate 
Judge of Mathurai for specific performance of 
an agreement to sell certain immovable proper¬ 
ties by defendants 1 to 3. Defendants 1 and 2 
are brothers and members of a joint family and 
the 1st defendant is its manager. The 3rd de¬ 
fendant is the mother of defendants 1 and 2. 
The properties which are the subject-matter of 
the agreement are two godowns in Mathurai. 
Under Ex. P. 3 dated 30-6-1937 the defendants 
had executed a usufructuary mortgage over 
those properties in favour of one Somasundara 
Nadar for Rs. 8000/- and a period of ten years 
was fixed for redemption. On 20-3-1943 the 
defendants entered into agreement with the 
plaintiff, Ex. P. 4, which is the subject-matter 
of the present suit. Under Ex. P. 4 they agreed 
to sell the two godowns to the plaintiff for a 
consideration of Rs. 13500/-. A sum of Rs. 
750/- was paid as advance. Deducting Rs. 
8000/- which had to be paid for the redemption 
of the usufructuary mortgage, Ex. P. 3, the 
balance of Rs. 4750/- was to be paid at the time 
of the registration of the document and the 
transaction completed within one month. The 
second defendant was a minor at the date of 
the transaction and the 3rd defendant signed 
the agreement as his guardian and also on her 
own behalf. The case of the plaintiff is that 
about a week later a draft sale-deed was pre¬ 
pared in consultation with the defendants, that 
i» was approved by the 1st defendant and D.W. 
3 and that a fair deed was actually engrossed 
on slampt paper on 16-4-1943. Ex. P. 5 is the 
fair deed. It is stated by the plaintiff that this 
document was presented to the defendants for 
execution but they were putting it off. On 
18-4-1943 the plaintiff sent a wire, Ex. P. 6 and 
on 19-4-1943 this was followed by a notice. Ex. 
P. 7. Therein the plaintiff called upon the de¬ 
fendants to execute the sale-deed, register it 
and receive the balance of consideration. The 
defendants replied by wire Ex. P. 8 and notice, 
Ex. P. 10. both dated 19-4-1943. They stated 
that the plaintiff had also agreed to execute a 
deed of indemnity in respect of any claim that 
might be made against them personally 
by the mortgagee under Ex. P. 3 and that 
they were willing to execute th e sale-deed if 
the plaintiff would execute the indemnity bond. 
The plaintiff denied that there was any agree¬ 
ment to execute an indemnity bond and by 
reason of this dispute the sale-deed remained 
unexecuted. On 21-1-1946 the plaintiff sent a 
lawyer’s notice to th e defendants again calling 
upon them to execute the sale-deed within two 
days; Ex. P. 11. The defendants replied by 
Exs- P. 12, P. 12(a) and P. 12(b) and therein 


it was alleged that the agreement, Ex. P. 4 was 
not binding on the 2nd defendant because there 
was no necessity for the sale and that accord¬ 
ingly the transaction was unenforceable in its 
entirety; that the consideration mentioned in 
Ex. P. 4 was inadequate and that the defendants 
had been duped into entering into the transac¬ 
tion by the plaintiff. The plaintiff replied by 
filling the suit on 20-2-1946 for specific perform¬ 
ance of the agreement Ex. P. 4 or in the alter¬ 
native for damages. 

(2) The suit was resisted by the defendants 
on the following grounds: 

1. It was pleaded that the plaintiff had agreed 
on 20-3-1943 that he would execute an indem¬ 
nity bond in respect of any possible claims by 
the mortgagee under Ex. P. 3 and that as the 
plaintiff denied the agreement he was in de¬ 
fault and the contract had been broken by him. 

2. The agreement was not binding upon the 
2nd defendant who was a minor, because there 
was no necessity for sale and that, therefore, 
the agreement could not be enforced even 
against the 1st defendant. 

3. The plaintiff was guil‘y of inoidinate de¬ 
lay and laches and that therefore the Court 
should in its discretion refuse him relief by 
way of specific performance. 

4 And lastly the damages claimed were ex¬ 
cessive. The Subordinate Judge held that 
there was no agreement on 20-3-1943 that the 
plaintiff should execute an indemnity bond and 
that, therefore, the contract was broken not by 
the plaintiff but by the defendants; that there 
was no necessity to sell the joint family proper¬ 
ties and therefore the agreement was not bind¬ 
ing on the 2nd defendant and under S. 15 of 
the Specific Relief Act the plaintiff was not 
entitled to relief even as against the'1st defen¬ 
dant; that there was great delay leading to an 
inference that the plaintiff had waived or aban¬ 
doned his rights under Ex. P. 4 and that as the 
value of the house property had vastly increas¬ 
ed by the date of suit it would work great 
hardship on the defendants if specific perform¬ 
ance were to be decreed and accordingly relief 
by way of specific performance was refused. 
The Subordinate Judge proceeded to deal with 
the claim for damages and assessed the same 
at Rs. 100/- ancFpassed a decree against the 
1st defendant for payment of Rs. 952-8-0 made 
up of advance of Rs. 750/-, stamp charges and 
the damages awarded. The plaintiff was also 
directed to pay costs of the 2nd defendant. 
Against this decree the plaintiff has preferred 
this appeal. 

(3) The first question that arises for deter¬ 
mination in this appeal is as to whether the 
agreement, Ex. P. 4, is binding on the 2nd de¬ 
fendant. As he was a minor on that date, it 
will be binding only if there was necessity for 
the sale. 

(After discussing the evidence in the case 
his Lordship proceeded): 

• t t t 

(4) We are accordingly of opinion that there 
<vas necessity for the sale of the joint family 
properties and that the agreement, Ex. P. 4 
is valid and binding on the 2nd defendant and 
enforceable against all the defendants. 

(5) We shall now consider the question as 
to whether the plaintiff is disentitled to relief 
on the ground of laches and delay. It is not 
pleaded in the written statement that the plain¬ 
tiff did anything to induce a belief in the de- 
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fendants that the contract had been abandoned 
or would not be enforced and that the defen¬ 
dants changed their position by reason of such 
belief No third parties have acquired any 
rights' in the property. The defence ‘simpli- 
citer' is that the plaintiff is not entitled to re¬ 
lief by reason of delay in the institution of the 
suit. A number of authorities has been cited 
before us bearing on this question, but as the 
position is well settled we do not consider it 
necessary, to deal with them at any great length. 
In a recent decision of this Court in ‘ARJUN 
MUDALIAR v. LAKSHMI AMMAL\ 1948-2 
Mad L J 271, to which one of us was a party, 
the result is thus stated: 

“It is now well established that mere delay 
does not by itself preclude the plaintiff from 
obtaining specific performance if his suit is 
otherwise in time. The delay must be such 
that it may be properly inferred that the 
plaintiff has abandoned his right or on ac- 
qount of delay there must have been such a 
change of circumstances that the grant of 
specific performance would prejudice the de¬ 
fendant.” 

Reference is then made to the well known ob¬ 
servations of Sir Barnes Peacock in ‘LINDSAY 
PETROLEUM Co. v. HURD’, (1873) L R 5 PC 
221 : 

"Where it would be practically unjust to giws 
a remedy either because the party has by 
his conduct done that which might fairly be 
regarded as equivalent to waiving of it or 
where by his conduct and neglect he has 
though perhaps not waiving that remedy yet 
put the other party in a situation in which 
it would not be reasonable to place him if 
the remedy were afterwards to be asserted, 
in either of these cases lapse of time and de¬ 
lay are most material.” 

As already mentioned there is no plea that the 
conduct of the plaintiff has in any way brought 
about a change in the situation of the defend¬ 
ants. The only question, therefore, that arises 
for consideration is whether on the facts of this 
case it can be said tnat the plaintiff has waiv¬ 
ed and abandoned his rights under the contract. 
The learned Subordinate Judge has held that 
he has. He observes, "what other inference is 
to be drawn for such delay if not waiver or 
abandonment/' We are unable, to agree with 
this conclusion. In this case no circumstance 
has been brought to our notice which will justi- 

I fy this inference. It is well settled that waiver 
is not to be inferred merely from delay in the 
institution of the suit. In ‘ARJUNA MUDA¬ 
LIAR v. LAKSHMI AMMAL', 1948-2 Mad L J 
271 at p. 271 the learned Judge observes: 
“With great respect to the learned Judge we 
must say that we have not been referred to 
any authority in which it has been held that 
from long delay alone without anything fur¬ 
ther, an abandonment of rights could be in¬ 
ferred.” ' 

If is said that the defendants repudiated the 
contract on 19-4-1943 and that, therefore, any 
action of the plaintiff thereafter must lead to 
an inference that he has abandoned the con¬ 
tract. The decision in ‘NAWAB BEGAM v. 
A. H. CREET’, 27 All 678, is relied on in support 
of this position. But that case has been con¬ 
sidered in ‘SURYAPRAKASARAYADU v. LAK- 
SHMINARASIMHA', 26 Mad L J 518, which 
on the facts appears to be indistinguishable 
from the present case. In that case there was 


an agreement to sell on 4-11-1904 Time fc* 
performance was fixed till 4-12-1904. Dls P'^“ 
arose in January 1905 as to the order in which 
reciprocal obligations should be performed. 
Thereafter nothing was done and the suit was 
instituted on 2-12-1907. The Subordinate Judge 
following the decision in ‘NAWAB BEGAM v. 
A H CREET’, 27 All 678, refused to grant a 
decree for specific performance on the ground 
that as the plaintiff had delayed the action after 
repudiation by the defendant, the contract must 
be taken to have been abandoned. On appeal 
this Court reversed that judgment. It was 
held that abandonment could not be inferred 
from the delay because the parties were dis¬ 
puting the terms of the agreement. Sadasiva 
Aiyar J. observed at page 521: 

“Further having regard *n the case io 'ATm- 
KARATH NANU MENON v. KOMMU NA* 
YAR' 21 Mad 42 and KISSEin uufAL V. 
RALLY PROSONNO SETT’. 33 Cal 633. I 
am satisfied that th e decision in ‘NAWAB 
BEGAM v. A. H. CREET', 27 All 678, has 
been expressed in rather too wide and general 
language.” 
and adds: 

"Then as regards the finding of the Subordi¬ 
nate Judge that the laches itself amounts 
to a waiver or abandonment, I think it is 
an error of law to hold that mere delay 
amounts to a waiver or abandonment apart 
from other facts or circumstances or con¬ 
duct of the plaintiff indicating that the delay 
was due to waiver or abandonment of the 
contract of the plaintiffs part. In this case 
there are no such circumstances proved.” 

In this case it may be mentioned that defend¬ 
ants sent a notice on 19-4-1943 expressing their 
willingness to execute the sale deed i l an in¬ 
demnity bond was executed by the plaintiff. 
It was only in 1946 in their reply notices, 
Exs. P. 12, .12 (a) and 12 (b) dated 1-2-1946. 
7-2-1946 and 29-1-1946 that they repudiate^ 
the contract as not binding on them. Applying 
the principle of the decision in ‘SURYAPRA-; 
KASARAYUDU v. LAKSHMINARASIMHA\ 
26 Mad L J 518 we are of opinion that there 
has been repudiation only in 1946 and that as 
the suit was instituted on 20-2-1946 there is no 
waiver or abandonment. On the other hand 
there is one circumstance which appears to 
us to go strongly against the theory of waiver. 
It will be remembered that on 20-3-1943 the 
plaintiff paid an advance of Rs. 750 at the time 
of the agreement. That amount has all along 
been with the defendants. The plaintiff did 
not ask for its return. Nor did he abandon his 
claim to it. Now to hold that the plaintiff 
waived his rights under the contract would 
involve the conclusion that he gave up his 
rights to the advance amount as well for that 
would be the consequence if he abandoned the 
contract; he could not then claim return of th^ 
advance. But the Subordinate Judge has grant¬ 
ed a decree for the return of the advance and 
even damages for breach of contract. This 
cannot be reconciled with the notion that the 
contract had been waived. A contract which 
has been abandoned has no legal existence for 
any purpose.and it cannot be the foundation 
for any relief whether it be specific perform¬ 
ance or damages. The effect of waiving a con¬ 
tract is not merely to bar any particular re¬ 
medy under that contract but to extinguish it 
altogether and the right to any relief there¬ 
under. The grant ol relief to the plaintiff for» 
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return of the advance and for damages is in¬ 
consistent with the theory that the contract 
had been waived or abandoned. We are satis¬ 
fied that in this case the plaintiff has not 
waived or abandoned his rights and that he 
is not disentitled to relief by reason of any 
laches or delay. 

(6) A further ground was taken in the lower 
Court for non-suiting the plaintiff. During the 
period 1943 to 1946 there was a considerable 
rise in the value of house property in Mathurai 
as in other cities. The price of the suit property 
at the time of the action would be Rs. 20,000 
according to the plaintiff and Rs. 30,000 ac¬ 
cording to the defendants. On this the lower 
Court has held that the sale price of Rs. 13500 
would be grossly inadequate as on the date of 
the suit and that, it would, therefore, be in¬ 
equitable to grant specific performance of the 
agreement. 

(7) It may be noted that no such plea was 
taken by the defendants. They pleaded that 
the price fixed in the agreement was inade¬ 
quate, as at the time of the argeement, that the 
plaintiff had imposed upon the 1st defendant 
and duped him into entering into a contract 
on fraudulent representations and therefore, it 
was unenforceable. Th e defendants gave evid¬ 
ence in support of these allegations but the 
lower Court disbelieved them. This is what the 
learned Subordinate Judge observes: 

“I am not, therefore, satisfied that the price 
agreed to was inadequate or that the defend¬ 
ants were duped into entering into the agree¬ 
ment on any misrepresentation made by the 
plaintiff.” 

This finding has not been challenged before 
us. The position therefore is this: Here is a 
transaction which was for proper considera¬ 
tion when it was entered into. At the time of 
the suit the value of the properties had consi¬ 
derably risen. Could specific performance be 
refused on this ground? The validity of a trans¬ 
action should, on principle, be judged as on 
the date of the transaction. This is well esta¬ 
blished with reference to alienations by mana¬ 
gers of a joint Hindu family. Is there any rea¬ 
son why a different rule should prevail as re¬ 
gards contracts entered into by them ? None 
that we can see. The learned advocate for the 
respondents relied on certain observations in 
‘JAMSETJI N. TATA v. KASHINATH’, 26 Bom 
326 as supporting this distinction. That was a 
suit for specific performance of a contract en¬ 
tered into by a mother and her son to sell cer¬ 
tain properties to the plaintiff. The minor son 
of the vendor was also impleaded as a party 
to the suit and declaration sought that the sale 
was binding on him as well. Russell J. came 
to the conclusion oi. the evidence that the sale 
would not be binding on the minor son and 
therefore refused the declaration asked for by 
the plaintiff. On appeal this judgment was 
confirmed. There is, therefore, nothing in the 
decision of the case which helps the respond¬ 
ent. What is relied on is the following ob¬ 
servation by Starling J. at page 338: 

“To justify the Court in making such a decla¬ 
ration I am of opinion that there should be 
evidence that there were and still are at the 
date of the suit certain deb*s to be paid off 
and that it was and is the intention of the 
vendor to apply th e purchase money in pay¬ 
ing such debts.” 

From this it is argued that the validity of the 
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transacion should be established both on the 
date of the contract and on the date of the 
action. There, the learned Judge was dealing 
with a case in which the transaction wa s valid 
at the date of the agreement. The finding was 
that it was not valid even at the dat e of the 
transaction and therefore, the observations do 
net amount to a direct decision on this point. 
The passage above quoted came in for consi¬ 
derable criticism in a decision reported in 
‘YENKATESWARA IYER v. RAMAN NAM- 
BUDIRI’, 19 Mad L T 329 wherein Seshagiri 
Aiyar J. observed at page 334: 

“I can find no justification in reason or in 
authority for the proposition that the liability 
of a Hindu coparcener as regards executory 
contracts is different from his liability to 
executed contracts. In either case the same 
considerations regarding necessity or justifi¬ 
able purposes would govern the decision. The 
learned vakil raised the contention that 
whereas in executed contracts the question 
would be whether there was necessity at 
the time of the contract, in executory con- 
racts the binding nature has to be determin¬ 
ed with reference to the time at which the 
contract is to be completed. I see no force in 
this contention either. One can spell out 
from the observations of Starling J. in ‘JAME- 
SETJI TATA v. KASHINATH’, 26 Bom 326 
some support for this contention. All that 
the learned Judge seems to have laid down 
is, that before a Court is asked to decree 
specific performance against a minor it ought 
to satisfy itself that it is for th e benefit of 
the minor that the decree should be passed. 
I do not think it was intended to declare that 
this benefit has to be ascertained not as on 
the date of the contract, but as on the date 
that the decree is to be passed. If this is the 
correct view, there can be no question that 
the enforceability of a contract must be 
traced back to the date of the agreement. 
There is nothing in the Hindu law to warrant 
a departure from this rule.” 

(8) We agree with these observations and 
hold that the validity of the contract should 
be judged as on the date when it was entered 
into and, so judged, Ex. P. 4 is binding on the 
2nd defendant. 

(9) It was also urged that as the 2nd defend¬ 
ant was a minor at the date of the contract 
and at the time of the suit the Court must be 
satisfied about its validity at the time when 
the contract is sought to be enforced but we 
are not concerned here with a contract entered 
into on behalf of the minor. We are concerned 
with a contract by a manager of joint Hindu 
family which ‘proprio vigore* is binding on all 
the members of the family, majors and minors. 
The association of the 2nd defendant in the 
contract, Ex. P 4, is by way of abundant cau¬ 
tion and it is more a matter of form than of sub¬ 
stance. By such association the rights of the 
manager to sell the joint family properties 
for proper purposes do not, on the one hand, 
get enhanced nor do thev, on the other, suffer 
diminution. Vide 'GHARI BULLAH v. KHA- 
LAK SINGH/ 25 All 407. 

(10) It remains to consider whether the 
respondents could claim to be relieved from 
their obligation to perform th e contract under 
S. 22 (2), Specific Relief Act. It is argued 
that as the price of the properties had risen 
to Rs. 20,000 according to the plaintiff and 
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fuSnVhardgip^be Judfed " as on Uor that such subsequent me m pnces can 
?he date of the transaction and not in the light be taken into account. apath 

of subsequent events and that further the (12) In ‘GOVINDA NAICKEN v. APATH- 
hardship should be one collateral to the con- SAHAYA IYER,’ 37 Mad 403 the ^cts \vere 
tract and not in relation to a term of the con- that th e defendants agreed to sell a P r °Pf“y 
tract such as the quantum of consideration. j n which he had only a half share, the other 
Fry in his work on “Specific Performance” share belonging to his divided brother. He 
states the law in the following terms (page res isted the suit for specific performance on 
199 S. 418): the ground that a sale deed in respect of the 

“The question of the hardship of a contract whole property would lead to litigation and 
is generally to be judged of at the time at cast a cloud on the title of the co-owner. On 
which it is entered into; if it be then fair this ground specific performance was refused, 
and just and not productive of hardship, it Then with reference to the granting of relief 
will be immaterial that it may, by the under S. 15 of the Specific Relief Act the 
force of subsequent circumstances or change i e£>rn ed Judges Sundara Aiyar and Spencer 
of events, have become less beneficial to jj. observe at page 405: 

one party, except where these subsequent <. Even j n case s where the conditions of S. 15 
events have been in some way due to the are f u ifni e d, the use of the word ‘may’ indi¬ 


party who seeks the performance of the con¬ 
tract .... It has been determined that the 
reasonableness of a contract is to be judged 
of at the time it is entered into, and not by 
the light of subsequent events and we have 
already seen that the same principle applies 
In considering the fairness of a contract ’ and 
again “the question of th e inadequacy of 
the consideration must, of course, be decid' 


cates that th e granting of a decree for part 
performance is discretionary with the Court 
and we should hold that when there has 
been great delay in attempting to enforce 
a contract and circumstances have greatly 
changed either from a rise of prices or other 
causes in the interval, the Courts would be 
justified in refusing to give legal effect to 
an inequitable arrangement”. 


ed at the time of the contract and not by hat the' learned Judees 

tne light of subsequent events” to. ««. c 0 “f d > e a “a'gemTnf as in" 

In ‘SHAIB LAL v. COLLECTOR OF BAREIL- quitable or th ? f ac|s ®} r f a ^S tj °"He' P 

LY,’ 16 AH 423 it was held on the strength of ^ re of n0 t L C0n |!l*ifl n < . g ReliefArt We cannot 
the passages quoted above that the validity of < 2 > of the Sp ® clfic R ® h f. f c 
the agreement should be judged on the cir- take this passage out of its context and read 
cumsEeTas they stood on the date of the into it a general principle that even when the 
agreement and not in the light of subsequent contract was entered into for proper considera- 

events. In that case the defendant agreed to tion * the Cou * i^nrice 

grant some village in consideration of the performance by reason only of the rise in price 

plaintiff withdrawing the claim which he at the tim e of the suit. 


tiff had no title. It \ya® accordingly argued was found that the plaintiff had at one stage 

that the agreement was not supported by sub- abandoned the contract; that the tenants of 

slantial consideration as proved by events, and the defendant ogreed to pay higher rent in the 
that therefore specific performance should be belief that the plaintiff had abandoned his con- 
refused under S. 22 (2) of the Spacific Relief tiact and thus there was an increase brought 
Act. This argument was repelled and it was about in the value of the property by the con- 
held that as the agreement was valid and pro- duct of the plaintiff himself. It was held that 
per at the time it was entered into, the plain- he was not entitled to specific performance. This 
tiff had a right to specific performance with- would be within the principle enunciated by 

out reference to subsequent events. In ‘PI- Fry in S. 418, w’here an exception is made to 

CHAI MOHIDEEN v. CHATHUR BUJA DAS the general rule where the subsequent events 
KUSHALDAS AND SONS/ 65 Mad L J 491 have been in someway due to the party who 
at p. 502, Ramesam and Cornish JJ. made the seeks the performance of the contract. The 
following observations with references to the learned advocate for the respondents next relied 
scope of S. 22(2) of the Specific Relief Act: on a case in 'NAROOSHANKER PRANSHAK- 

“Respondents relied on S. 22, Cl. 2 of the NAR v. RAJUMAL BHAGAVANDAS’, AIR (8) 
Specific Relief Act but obviously th e term 1921 Sin d 197 . wl »ch does lend some support 
‘hardship on the defendant’ in this section Jo his position but for the reasons already men- 
is used in the sense of some collateral hard- tioned, we are unable to apee with that ded* 
ship and not merely the diminution of the S10n - The advocate for the appellant relied 
purchase money. The illustrations which are u P° n the following observations occurring in 
all based on English law clearly show this *£H^**_ v# J^MNA DAS’, AIR (16) 

and the term “hardship 0 is used in the l^ 29 *-ah 67.9 at p 680: , v 

same sense as it is used in English law (Vide “The respective positions of the parties now 


Fry on the Specific Performance Chapter 
VI) ”, 

(11) On the principle of the above decisions, 
It must follow that we must have regard to 


before us have remained as they were though 
there has been a material rise in the price of 
the land which may explain the conduct of 
the plaintiffs but does not in any way affect 
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their rights. The plaintiffs are not debarred 
by mere lapse of the time from enforcing 
their remedy/' 

Though there is no discussion, the decision is in 
accord with the views which we have expressed. 
The learned advocate for the respondents also 
sought to support the decree by contending that 
the plaintill had agreed on 20-3-1943 to execute 
a deed of indemnity and was in default in dec¬ 
lining to do so. Ex. P. 4 contains no such term. 
The 1st defendant as D. W. 1 admitted that at 
the time of Ex. P. 4 there was no talk or agree¬ 
ment concerning the 'othi'. That is also the evi¬ 
dence of P. Ws. 1 and 2. It is only D. W. 3 
whc deposes to such an agreement and the lower 
Court was right in rejecting that evidence and 
finding this issue in favour of the plaintiff, We 
accept this finding. 

(15) It was finally urged that as the relief 
is one by way of discretion we should not inter¬ 
fere in appeal with the decree passed by the 
lower Court. S. 22 provides that the discretion 
is one to be exercised on “judicial principles 
and capable of correction by a Court of appeal". 
When once it is found that the contract sought 
to be enforced is a valid one it is for the defen¬ 
dants to establish legal grounds for refusing 
relief by way of specific performance. We have 
already held that none such has been made 
out by the defendants and we are of opinion, 
therefore, that there should be a decree for 
specific performance in favour of the plaintiff. 
In th's view it is unnecessary to consider the 
question of damages. Two months time will 
be granted for performance. The plaintiff will 
be entitled to his costs both here and in the 
Court below. 

CR.K./V.R.B. Appeal allowed. 
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Panga Narasayya , Appellant v. Gopavaram 
Gopal Reddi , Respondent. 

A. A. A. O. No. 13 of 1949, D/- 20-4-1951. 

(a) Debt Laws — Madras Debt Cone liation 
Ac» (XI (11) of 1936), S. 18 — Certificate un¬ 
der — Effect. 

There is no provision in the Act giving a cer¬ 
tificate issued thereunder the sanctity of a final 
adjudication between the parties nor is there 
any provisions excluding the jurisdiction of the 
Civil Courts from deciding the factum and 
the extent of the debt in regard to which such 
a certificate is issued. The certificate issued 
under the Act would not preclude the creditor 
from proving the debt and the order of the 
Debt Conciliation Board would not preclude a 
creditor from claiming a higher amount on 
principles of *res iud : cata\ (Paras 2, 3) 

(b) Debt Laws — Madras Debt Conciliation 
Act (XI (11) of 1936), S. 18(2) — Application 
by debtor lor declaration of amount due. 

S. 18 in terms applies .to a suit filed by a 
creditor. Where an application is made for 
declaration of the amount due by the debtor 
to the creditor. Obviously that section has no 
application. (Para 4) 

(c) Debt LaW3 — Madras Agriculturists’ Re¬ 

lief Act (IV (4) of 1938), S. 9 — Judge holding 
that a sum of Rs. 500 should be paid towards 
interest at the rate agreed between the parties 
— Direction held was contrary to the express 
provisions of S. 9 . (Para 5) 


A. LB. 

P. R. Ramachandra Rao, for Appellant; V. V 
Ramadurai , for Respondent. ‘ 1 

JUDGMENT: The appellant, who is a deb¬ 
tor, filed an application under S. 19 (A) of the 
Madras Agriculturists Relief Act for a declara¬ 
tion of the amount due under the mortgage 
deed dated 29th July 1936. The appellant exe¬ 
cuted a mortgage deed dated 29th July 1936 in 
favour of the respondent for a sum of Rs 1500/-' 
carrying interest at 12 per cent per annum. His 
case is that he had paid towards that 
mortgage a sum of Rs. 450 on 7th Mar 
1939. He filed a petition before the Debt 
Conciliation Board, Rajampet, offering to pay 
the mortgage amount as scaled down under the 
provisions of the Act. The respondent did not 
agree for a settlement and therefore the Board 
gave him a certificate under S. 18(1) of the 
Madras Debt Conciliation Act. According to 
the appellant, under the mortgage only a sum 
of Rs. 829-14-0 was due to the respondent. The 
respondent denied that the petitioner was an 
agriculturist and also the allegation that the 
mortgage was not supported by consideration to 
the extent of Rs. 550 and that he paid a sum 
of Rs. 450 to the respondent. The learned Dis¬ 
trict Munsif held on the evidence that the 
petitioner was an agriculturist and that the 
mortgage deed was not supported by considera¬ 
tion to the extent of Rs. 550. He scaled down the 
decree and gave him a declaration that a sum 
of Rs. 972 was payable by him to the respon¬ 
dent. The creditor filed an appeal to the Dis¬ 
trict Court of Cuddappah. The District Judge 
held that the mortgage deed was supported by 
consideration to the full extent of Rs. 1500. He 
found that the petitioner paid only a sum of 
Rs. 500. As regards the amount, he also held 
that it was paid towards interest and gave a 
direction that the creditor was entitled to ad¬ 
justment of the aforesaid amount first towards 
interest at the rate agreed between the parties 
and onlv the balance, if any. towards the prin¬ 
cipal. The appeal was allowed with costs. Tha 
debtor preferred the above second appeal. 

(2) The learned counsel for the appellant 
contended that the creditor is not entitled to 
claim a larger amount than that in regard to 
which the certificate was issued by the Debt 
Conciliation Board. He contends that the order 
of the Debt Conciliation Board would preclude 
a creditor from claiming a higher amount on 
principles of res judicata. A perusal of the 
various sections of the Madras Debt Concilia¬ 
tion Act (Act XI of 1936) indicates that it was 
not the intention of the legislature to give any 
such binding force to the certificates. 

(3) Under S. 4 of the Act, a debtor may make 
an application for the settlement of his debts 
to the Board. The Board is authorised under 
S. 10(1) of the Act to call upon every creditor 
of the debtor to submit a statement of debts 
owed to such creditor by the debtor if in the 
opinion of the Board it is desirable to attempt 
to effect a settlement between him and his cre¬ 
ditors. Certain penalties have been provided 
in case of a default made by the creditor in 
submitting the statement so required. S. 12 
prescribes the procedure to decide disputes bet¬ 
ween the debtor and the creditor. Under S. 14 
of the Act, if creditors to whom more than fifty 
per cent of the total amount of the debtors* debts 
is owing come to an amicable settlement with 
the debtor, such settlement shall forthwith be 
reduced to writing in the form of an agreement 
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recording the amounts payable to such creditors 
end the manner in which the assets from which 
and the times at which they are to be paid and 
such an agreement if considered equitable by 
the Board shall be read out and explained to 
the parties concerned and shall be signed or 
otherwise authenticated by the Board and the 
parties, who have agreed to the amicable settle¬ 
ment. If no amicable settlement was made 
^within 14 months from the date of the applica¬ 
tion under S. 4 the Board shall dismiss the 
application. S. 18 provides for the Board issu¬ 
ing a certificate in case the creditors do 
not come to any adjustment. Under Sec¬ 
tion 18 (2) in case any such certificate is issued, 
a creditor who files a suit thereafter will not 
be entitled to costs and will only be entitled 
to recover interest at the rate of 6 per cent 
only after the date of such certificate. S. 19 
prohibits any civil Court entertaining a suit in 
respect of any matter pending before a Board 
cr the validity of any procedure or the legality 
of any agreement made under this Act or for 
the recovery of any debt recorded as wholly 
or partly payable under an agreement register¬ 
ed under sub-s 2. of S. 14 from any person who, 
as a debtor, was party to such agreement. There 
is no provision in the Act giving a certificate 
issued thereunder the sanctity of a final adjudi¬ 
cation between the parties nor is there any pro¬ 
vision excluding the jurisdiction of the civil 
Courts deciding the factum and the extent of 
the debt in regard to which such a certificate 
Is issued. It appears to me that the object of 
the Madras Debt Conciliation Act is to provide 
an opportunity to the creditors to come to an 
r agreement with debtors. It also empowers the 
Board to issue a certificate if the creditor re¬ 
fuses to agree when a reasonable offer is made 
by a debtor. The only consequence of such a 
certificate is that in a suit filed by a creditor, 
he will not be entitled to recover either the 
costs or interest after the date of the issue of 
the certificate at a rate higher than 6 per cent. 
There is neither express exclusion of the Civil 
Court's jurisdiction nor any such prohibition by 
necessary implication. In the circumstances I 

1 cannot agree with the learned advocate’s argu¬ 
ment that the certificate issued under the Act 
precludes the creditor from proving the debt. 

(4) It is then argued by the learned counsel 
for the appellant that by reason of S. 18 of 
the Madras Debt Conciliation Act, a creditor 
would not be entitled to costs or to interest 
higher than 6 per cent. But S. 18 in terms ap¬ 
plies to a suit filed by a creditor. The present 
appeal arises out of an application, for decla¬ 
ration of the amount due by the appellant to 
the respondent. Obviously that section has no 
application. 

(5) The next point raised by the learned 
counsel for the appellant is that the learned 
A Judge was wrong in holding that the sum of 
Rs. 500 paid by the debtor was expressly to¬ 
wards interest. The learned Judge on a conside¬ 
ration of Ex. D. 5 and all the circumstances held 
that such an amount was paid towards interest. 
As a question of fact, it will be binding upon 
me. It is argued then that the learned Judge 
was wrong in holding that a sum of Rs. 500 
should be paid towards interest at the rate 
agreed between the parties. This direction 
seems to be contrary to the express provisions 
of S. 9 of the Madras Agriculturists Relief Act. 
.Under that section interest should be calculated 
at the rate of 5 per cent and credit shall be 
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given for aU sums paid towards interest. The 
said amount will be credited accordingly. With 
this slight modification, the appeal is dismissed 
with costs. No leave. 

C.R.K. /D.H. Ap peal dismissed. 
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RAJAMANNAR C. J. AND VENKATA- 
RAMA AIYAR J. 

S. Ananthakrishnan, Petitioner v. The State 
of Madras. 

Civil Misc. Petn. No. 7894 of 1951, D/- 19-10- 
1951. 

(o) Stamp Act (1899). Sch. I, Art. 30; Sch. 1A 
(Mad) Art. 25 (a) — Leavy of fees for enrol¬ 
ment as Advocate, is not unconstitutional as 
abridgment of /undamental right to carry on 
profession — Constitution of India, Art. 19 
( 1 ) ( 0 ). 

The right to plead and act on behalf of suitors 
in a Court is not a right following from citizen¬ 
ship. It is not only a citizen who is entitled to 
be enrolled as an advocate of the Madras Court. 
Even a foreigner , if he fulfils the prescribed 
qualifications and requirements , can be enrol¬ 
led as such. The exclusive right to represent 
suits in Court which an advocate possesses is 
really in the nature of a privilege , though the 
fact that it is a privilege does not imply that 
on the conferment of the privilege , there can 
be discrimination. Article 14 of the Constitution 
is a sufficient safeguard against any unequal 
treatment. The charge of a fee by way of levy 
of stamp duty for such privilege cannot be in¬ 
valid as unconstitutional. 

Even if the right to act and plead is deemed 
to be a right comprised in the right to practise 
the profession guaranteed under Art. 19 (I) (fir) 
there is nothing in the Constitution to exempt 
such right wholly from the taxing power of 
the State , (using the word “State" in its larger 
definition under Art. 12). Article 265 which 
says "no tax shall be levied or collected except 
by authority of law” does not provide for any 
exemptions. Articles 268, 269 and 276 and a 
number of entries in the three lists in the 
Seventh Schedule clearly indicate the scope of 
the taxing power as extending even to rights 
covered by Art. 19 (1). But any taxation of the 
exercise of the fundamental right which aims 
at unduly abridging or destroying such right 
is unconstitutional CGrosjean’s case', (1.936) 297 
US 233:80 Law Ed. 660 , Reli 2 d on). But if the 
taxation is only for legitimate revenue purpose 9 
then, it is not invalid merely because it may 
adversely affect any of the fundamental rights. 
This way of reconciling would lead room for 
judicial review in exceptional cases and a po¬ 
wer in the Court to declare a particular inst¬ 
ance of taxation as unconstitutional. Where it 
is not even suggested that the object of levying 
the stamp duty under Art. 30 of Sch. 1, Stamp 
Act or Art. 25 (a) of Sch. 1A of the Act as 
amended in Madras, on the enrolement entry 
is to delibarately abridge or destroy the right 
to carry on the legal profession or that the 
stamp duty is so excessive and oppressive as to 
virtually abridge or destroy such right, it must 
therefore be held that the stamp duty leviable 
in this case is proper and constitutional, 
American Case law reviewed. 

„ f (P^as 30. 33 , 44 , 52 , 54 ) 

Venkatarama Aiyar, J. : The power to 
tax is an attribute of sovereignty; it carries 
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with it the power to determine when and how 
the tax shall be levied and it is no objection to 
its validity that it is levied before the com¬ 
mencement of the trade and not after. The 
theory of previous restraint has no applica¬ 
tion to laws of taxation. The result then is 
that the Stamp Act being a measure of taxa- 
m ion must be held to be constitutional and 
ualid. (Paras 49 and 50) 

Anno: Stamp Act, Art. 30, N. 3. 

(b) Stamp Act (1899) Sch. 1, Art. 30; 
Sch. 1 A (A/ad), Art. 25 (a) — Stamp duty 
under , is not of nature license fee. 

Rajamannar, C. J.: The stamp duty levied 
under Art. 30 of Sch. 1 or Art. 25(a) of Sch. 1A 
(Mad) is not of the same nature as the license 
tax or privilege tax examples of which are 
to be found in some of the American cases, 
e.g. * Grosjean’s case ’ (1936) 297 U. S. 233: 

80 Law Ed 660 and ‘ Murodch's case ' (1943) 
319 U. S. 105: 87 L. E. 1292. It is not a 
periodical and recurring levy depending on the 
practise of the profession or on which the 
practice of the profession depends. (Para 25) 

Venkatarama Aiyar, J.: The idea be¬ 
hind the license system is that the State has a 
right to control trade in the interests of the 
public and for that purpose impose suitable 
restrictions cn the conduct of the business. 
The license is a symbol of State regulation 
and the license fee is intended to cover ex¬ 
penses which the State has to incur in main¬ 
taining an establishment for the purpose of 
regulating the trade. The profession tax dif¬ 
fers from the license fee in that it is a fiscal 
measure intended to bring revenue and not mere¬ 
ly to regulate trade. It differs from income-tax 
in that it is not a levy on incomes earned but 
is a tax on the carrying on of a profession it¬ 
self even before any income could be earned. 

(Para 39) 

Anno: Stamp Act, Art. 30, N. 3. 

(c) Constitution of India, Art. 13 — Does 
not apply to Constitution itself — Part 12 is 
not cut down by Part. 3. (Interpretation of 
Statures — Constitution) 

Venkatarama Aiyar, J. : Article 13 does 
not apply to the Constitution itself. It 
does not enact that the other portions of the 
Constitution should be void as against the pro¬ 
visions in Part 3 and it would be surprising if 
it did, seeing that all of them are parts of 
one organic whole. Article 13, therefore, can¬ 
not be read so as to render any portion of the 
Constitution invalid. This conclusion is also in 
accordance with the principle adopted in inter¬ 
pretation of statutes, that they should be so 
construed as to give effect'and operation to all 
portions thereof and that a construction which 
renders any portion of them inoperative 
should be avoided. The operation of Part 12 
is not cut down by Part 3 and the fundamental 
rights are within the powers of taxation by the 
State. (Para 41) 

K. V. Venkatasubramania Aiyar and P. 
Anandan Nambiar, for Petitioner; Advocate 
General for the State Counsel , for the State. 
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RAJAMANNAR, C. J.: This is an application 
made under Art. 226 of the Constitution. The 
petitioner is a Law Graduate of the Madras 
University. According to the statements made 
in his affidavit in support of the application, 
he has completed the prescribed term of appren¬ 
ticeship and passed the Bar Council examina¬ 
tions in Practice and Procedure and has 
complied with all the requirements prescribed 
under the rules framed by the Madras Bar 
Council under the Indian Bar Councils Act. He 
is an applicant to be admitted to the rolls of 
this High Court as an advocate thereof. His 
complaint and the relief which he seeks from 
this Court are thus set out in the following 
paragraphs in his affidavit: 

“3. I am a citizen of India. Art. 19(1) (g) of 
the Constitution of India secures to me the 
right to practise any profession. I am de¬ 
sirous of practising the profession of law, and 
with that view, I have applied to be enrolled 
as an Advocate of this Honourable Court. 

4. Under S. 8 of th e Indian Bar Councils 

Act I will not be deemed to be entitled to 
practice the profession of law before the High 
Court unless I have been enrolled as an ad¬ 
vocate thereof. The Madras Stamp Amend¬ 
ment Act of 1922, by Art. 25 of Schedule I-A 
prescribes a fee of Rs. 625 for enrolment as 
an Advocate ,, .. . 

5 . I desire to bring to the consideration of 
this Honourable Court the question whether 
the right to practise any profession secured 
to me under Art. 19(1) (g) of the Constitu¬ 
tion, can be subjected to restrictions other 
than those prescribed in clause 6 of the same 
article, and whether that provision of the 
Madras Stamp Amendment Act of 1922, pre¬ 
scribing a fee of Rs. 625 could be sustained 
at all in view of the provisions of the Con¬ 
stitution of India, particularly Art. 19 (1) W> 
read with Art. 13 (1). I submit, however, that 
whatever might have been the legality or 
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professional qualification 
by consideration as to payment o i fees. 

* »*. • 

7 It is, therefore, just and necessary that 
this Honourable Court should be Pleased to 
^ make an order declaring that Art 2d of 
^ Schedule I-A of the Madras Stamp Amend¬ 
ment Act, 1922, is void, ineffective and in¬ 
operative, and I be entitled to be enrolled as 
Advocate of this Honourable Court, the 


the roll of any High Court (under th e Indian 
Bar Councils Act, 1926) or in exercise of the 
cowers conferred on such Court by Letters 
patent or by the Legal Practitioners Act 1884 
(a) in the case of an advocate or vakil— 
five hundred rupees (b) in th e case of an 
attorney—two hundred and fifty rupees. 

Exemption: Entry of an Advocate, Vakeel 
or Attorney on the roll of any High Court 
when he has previously been enrolled in a 


14V . • —•» —— - 

said article notwithstanding; and to pass 
surh other order or orders as this Honourable Hign Court. . • m 

Court mav in the circumstances deem fit to By the Madras Stamp (Amendment) Act VI 
y (6) of 1922, the duty was increased from 


enrolment of legal practitioners 
of the High Court are as follows. So far as 


(5) The entire argument of Mr. K. V. Ven- 


the Chartered High Courts are concerned, one katasubramania Aiyar, learned counsel for the 
of the clauses of the Letters Patent (clause 9 petitioner was built upon Art. 19(1) (g) which 
in the Letters Patent granted to this Court) declares th e right of every citizen to practise 
authorised and empowered the said High Court any profession or to carry on any occupation, 
“to approve, admit and enrol such and so many trade or business”. Clause (6) of the same 
advocates. ’ vakeels and attorneys, as to the article no doubt indicates that th e exercise of 

this right may be curtailed by the imposition 


said High Court shall seem meet. 


Such Advocates and Attorneys were authorised of reasonable restrictions in the interests of the 
to appear for the suitors of the said High general public. It also saves laws prescnbmg 
rmirt and professional or technical qualifications neces- 

“to plead or to act. or to plead and act for sary for practising any profession or carrying 
the said suitors, according as the said High on any occupation, trade o. business. But peti- 
Court may by its rules and directions deter- loner's counsel contended that th e payment of 
mine and subject to such rules and direc- the stamp duty cannot be said to be a quajift- 
ij ons i» cation necessary for practising the profession. 

By another clause (clause 10 of the Madras He further contended that the levy of this duty 
Letters Patent) it was provided that cannot amount to a reasonable restriction on 

“No person whatsoever but such Advocates, the exercise of the right. 

Vakeels or Attorneys shall be allowed to act (6) Learned counsel did not deny the power 
or to plead for or on behalf of any of the Stale to impose taxes. He even conceded 
suitor in the said High Court, except that that a citizen could not claim exemption from 
any suitor shall be allowed to appear, plead the taxing power of the State simply because 
or act on his own behalf, or on behalf of a he was exercising one of the fundamental 
* co-suitor.” rights guaranteed to him by the Constitution 

As regards a High Court established by Royal for instance, a citizen could not claim exemp- 
Charter, S. 41 of the Legal Practitioners Act tion from income-tax simply because the tax 
of 1879, provided that such a High Court may is levied on the income derived by practising 
from time to time with the previous sanction a profession or carrying on a trade. But he 
of the Provincial Government make rules as contended that the taxing power of a State 
to the qualifications and admission of proper could not be used to impose a monetary exac- 
persons to be advocates of the Court, and sub- tion by way of a condition precedent to the 
ject to such rules may enrol such and so many exercise of a fundamental right, though there 
advocates as it thinks fit. may be case? in which a system of licensing 

(3) The Indian Bar Councils Act of 1926, can be justified and a nominal fee for the 

contains provisions regarding the admission and grant of a licence may be collected, * provided 
enrolment of advocates. S. 8(1) says that: the monetary exaction was a legitimate licence 

“No person shall be entitled as of right to fee and not a tax intended for the augmentation 
practise in any High Court, unless his name of revenue in the guise of a licence fee. The 
is entered in the roll of the Advocates of the basic proposition developed in his argument was 
High Court maintained under this Act.” Ibis that the freedom guaranteed by our Con- 

Sub-section (2) of the same section enjoins the to 

High Court to prepare and maintain a roll of ary , taxing P° wer of State, 

•advocates. The proviso is important for the f or , t! “5 Proposition h e sought support mainly 
purpose of this application. It runs thus: Sotpc 1S1 ° nS °* Supreme Court of the United 

"Provided that such persons shall have paid &iaxes - 

in respect of enrolment the stamp duty, if any (7) The first decision on which he relied is 
under the Indian Stamp Act 1899, and a fee, that in ‘GROSJEAN v. AMERICAN PRESS 
payable to the Bar Council, which shall be CO.\ (1936) 297 U S 233:80 Law Ed. 660. The 
ten rupees in the case of the persons referred impugned provision in that case was contained 
to in clause (a) and in other cases such in an Act of the Legislature of Louisiana which 
amount as may be prescribed.” ran as follows: 

(4) Section 3 of the Indian Stamp Act II of “That every person, firm, association or corpo- 

1899, enacts that the instruments mentioned in ration, domestic or foreign, engaged in the 
schedule I shall be chargeable with duty of business of selling, or making any charge for. 
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advertising or for advertisements, whether 
printed or published, or to be printed or pub¬ 
lished, in any newspaper, magazine, periodi¬ 
cal or publication whatever having a circula¬ 
tion of more than 20,000 copies per week, or 
displayed and exhibited, or to be displayed 
and exhibited by means of moving pictures, 
in the State of Louisiana, shall, in addition 
to all other taxes and licences levied and as¬ 
sessed in this State, pay a licence tax for the 
privilege of engaging in such business in this 
State of two per cent (2 per cent) of the 
gross receipts of such business.” 

The Act required everyone subject to the tax 
to file a sworn report every three months show¬ 
ing the amount and the gross receipts from the 
business and the resulting tax must be paid 
when the report was filed. Failure to file the 
report or pay the tax constituted a misdemean¬ 
our punishable with fin e or imprisonment or 
both. The validity of the Act was assailed as 
violating the Constitution in that it abridged 
the freedom of the Press in contravention of 
the due process clause contained in clause (1) 
of the fourteenth amendment. The first amend¬ 
ment provided that Congress shall make no law 
abridging the freedom of speech or of the Press. 
Though this provision did not relate to the 
States, it was well established that the States 
were precluded likewise from abridging the 
freedom of speech or of the press by force of 
the due process clause of the fourteenth amend¬ 
ment. 

Mr. Justice Sutherland delivered the opinion 
of the Court. He reviewed the history and cir¬ 
cumstances which led to the adoption of the 
abridgment clause of the first amendment 
which expressed one of those “fundamental 
principles of liberty and justice which lie at 
the base of all our civil and political institu¬ 
tions”. The object of the constitutional provi¬ 
sions contained in the first and the fourteenth 
amendment was to prevent previous restraints 
on publication. Liberty of the Press meant 
principally although not exclusively immunity 
from previous restraints or censorship. The 
reasons given for the conclusion of the Court 
that the tax in question was unconstitutional 
under the due process clause, because it abridg¬ 
ed the freedom of the Press are best given in 
the words of the learned Judge himself: 

“It is not intended by anything we have said 
to suggest that the owners of newspapers are 
immune from any of the ordinary forms of 
taxation for support of the Government. But 
this is not an ordinary form of tax, but one 
single in kind, with a long history of hostile 

misuse against the freedom of the Press. 

The tax here involved is bad not because it 
takes money from the pockets of the appel¬ 
lees. If that were all, a wholly different ques¬ 
tion would be presented. It is bad because m 
the light of its present setting it is seen to 
be a deliberate and calculated device in the 
guise of a tax to limit the circulation of in¬ 
formation to which the public is entitled in 
virtue of the constitutional guarantees. A 
free Press stands as one of the great inter¬ 
preters between the Government and the peo¬ 
ple. To allow it to be fettered is to fetter 

ourselves..The form in which the tax 

is imposed is in itself suspicious. It is not 
measured or limited by the volume of adver¬ 
tisements. It is measured alone by the ex¬ 
tent of the circulation of the publication in 
which the advertisements are carried, with 


the plain purpose of penalising the publishers 
and curtailing the circulation of a selected 
group of newspapers.” 

(8) I do not understand this case as an 
authority for th e proposition advanced by 
learned counsel for the petitioner. It will be 
noticed that the tax was not imposed in ad¬ 
vance. The payment of the tax was not a con¬ 
dition precedent to the publication of the jour¬ 
nal. Periodical reports had to be filed and 
along with them the tax was payable according 
to the receipts. As I understand it, the deci¬ 
sion in that case really rested on the circum¬ 
stance that there was an ulterior bad motive 
behind the enactment. It was a deliberate and 
calculated device to penalise a certain group 
of n wspapers. As pointed out in ‘COURTNEY 
M. MABEE v. WHITE PLAINS PUBLISHING 
CO*, 327 U. S. 178: 90 Law Ed 607 in the 

‘GROSJEAN CASE', (1936) 297 U. S. 233: 80 
Law Ed 660. 

“The payment was singled out for special 
taxation and the tax was graduated in ac¬ 
cordance with volume of circulation.” 

In my opinion the ‘GROSJEAN CASE*, (1936 
297 U S 233: 80 Law Ed 660) is not in point 
here. I doubt if the Court which decided ‘GROS- 
JEAN'S CASE’, would have held a non-discri- 
minatory tax on advertisements as such uncon¬ 
stitutional. Even if such a decision was possible 
on an interpretation of the American Constitu¬ 
tion, I do not think it would have application 
to a case arising under our Constitution, because 
Art. 269 of our Constitution mentions among 
the duties and taxes which shall be levied and 
collected by the Government of India and as¬ 
signed to the States “taxes on the sale or pur¬ 
chase of newspapers and on advertisements 
published therein”. 

(9) The next set of cases relied on by learn¬ 
ed counsel for the petitioner deals with the 
freedom of religion guaranteed bv the American 
Constitution. In ‘JONES v. OPELIKA*. (1942) 
86 Law Ed 1691: 316 U S 584 the majority of 
the Judges of the Supreme Court held that a 
State may without violation of the constitutional 
guarantees of freedom of religion and freedom 
of speech and Press exact a reasonable and non- 
discriminatory licence free from religious ad¬ 
herents engaged in the sale of religious books 
and pamphlets through the ordinary methods 
used in commercial canvassing. The ‘ratio de¬ 
cidendi* of the decision of the Court is contained 
in the opinion delivered by Mr. Justice Reed 
and is thus expressed: 

“When proponents of religious or social theo¬ 
ries use the ordinary commercial methods of 
sales of articles to raise propoganda funds, 
it is natural and proper exercise of the power 
of the state to charge reasonable fees for the 
privilege of canvassing.” 

Chief Justice Stone and Mr. Justice Murphy 
delivered dissenting opinions in which Mr. Jus¬ 
tice Black and Mr. Justice Douglas concurred. 
The Chief Justice understood the purpose of 
the ordinances to Be suppression of the distri¬ 
bution of religious literature. He said: 

“The taxes are insupportable either as a tax 
on the dissemination of ideas or as a tax on 
the collection of funds for religious purposes. 
For on its face a flat licence tax restrains in 
advance the freedom taxed and tends inevit¬ 
ably to suppress its exercise. The First 
Amendment prohibits all laws abridging free¬ 
dom of press and religion, not merely some 
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, i aW s or all except tax laws.Freedom of propoganda funds, it is proper for the State to 

Press Lid religion, explicitly guaranteed by charge reasonable fees for the privileges of 
the Constitution, must at least be entitled to canvassing and said: 

thP same freedom from burdensome taxation “But the mere fact that the religious literature 
which it has been thought that the more is 'sold* by itinerant preachers rather than 
general phraseology of the commerce clause ‘donated* does not transform evengeiism into 

has extended to interstate commerce.In a cornmmercial enterprise. 

its potency as a prior restraint on publication Considerable reliance was placed by petitioner s 
the flat licence tax falls short only of out- learned counsel on the following passage m the 
right censorship or suppression.” opinion of the Court: 

r Tnctirp Murnhv in his dissenting opinion “We do not mean to say that religious groups 


right censorship or suppression ” 

^Mr. Justice Murphy in his dissenting opinion 
observed: 

“But whatever the amount, the taxes are in 
reality taxes upon the dissemination of reli¬ 
gious ideas, a dissemination carried on by the 
distribution of religious literature for religious 
reasons alone and not for personal profit. As 
such they place a burden on freedom 6f 
speech, freedom of the press and the exercise 
of religion even if the question of amount is 
laid aside.The exercise without com¬ 

mercial motives, of freedom of speech, free¬ 
dom of the Press, or freedom of worship are 
not proper sources of taxation for general 
revenue purposes.** 

Mr. Justice Black who also dissented tersely 
put his point of view thus: 


and the Press are free from all financial 
burdens of Government. See ‘GROSJEAN v. 
AMERICAN PRESS CO*, (1936) 297 U S 233: 
80 L Ed 660. We have here something quite 
different, for example, from a tax on the in¬ 
come of one who engages in religious activi¬ 
ties or a tax on property used or employed 
in connection with those activities. It is one 
thing to impose a tax on the income or pro¬ 
perty of a preacher. It is quite another thing 
to exact a tax from him for the privilege of 
delivering a sermon. The tax imposed by 
the City of Jeanette is a flat licence tax, the 
payment of which is a condition of the ex¬ 
ercise of these constitutional privileges. The 
power to tax the exercise of a privilege is the 


'•The opinion of the Court sanctions a device P° wer ® r *“P pr t e h ss > 

which in our opinion suppresses or tends to nArrrii^ nr ^u th * ! h 

suppress the free exercise of a religion prac- {*™ l1 f or i ? av dep ?"^ en . l h 0I ? the pay * 

tised by a minority group.Certainly our ““«?• .'&'}***«*»* 


democratic form of Government functioning 
under the historic BiU of Rights has a high 
responsibility to accommodate itself to the 
religious views of minorities however unpopu¬ 
lar and unorthodox those views may be.” 
(10) The majority view which prevailed in 
'JONES v. OPELIKA’, (1942) 316 U S 584: 86 
Law Ed 1691 was overruled shortly after that 
decision in ‘MURDOCK v. PENNSYLVANIA’, 
(1943) 319 U S 105: 87 Law Ed 1292. In that 
case he impugned ordinance provided that all 


permit or licence is dependent on the pay¬ 
ment of a licence tax. And the licence tax 
is Axed in amount and unrelated to the scope 
of the activities of petitioners or to their 
realised revenues. It is not a nominal fee 
imposed as a regulatory measure to defray 
the expenses of policing the activities in ques¬ 
tion. It is in no way apportioned. It is a 
flat licence tax levied and collected as a con¬ 
dition to the pursuit of activities whose en¬ 
joyment is guaranteed by the first amend¬ 
ment.” 

(11) Reed and Frankfurter JJ. delivered 


uc uiiuucuvu uiuuicujcH wiu*iutu iuat an • f_ .. . i, _ —. . —- 

persons canvassing for or soliciting orders for ^ ustlce Frankfurter 

goods, paintings, pictures, or merchandise of any YfJJ. Iorclb *y P u * forth the opposite view. He 


kind shall be required to procure from the 
Burgess a license to transact the said business 
and shall pay certain sums according to the time 
for which the said licence shall be granted. The 
rates were: for one day 1$ dollars, for one 
week 7 dollars, for 2 weeks 12 dollars and for 
3 weeks 20 dollars. The person who impugned 
the ordinance were members of a sect known 
as Jehovah’s witnesses. They went about from 
door to door distributing literature and solicit¬ 
ing people to purchase certain religious books 
and pamphlets. Mr. Justice Douglas delivered 
the opinion of the Court. His approach to the 
discussion of the question is significant. After 
referring to the first Amendment which the 


‘Nor can a tax be invalidated merely because 
it faUs upon activities which constitute an 

exercise of a constitutional right.It is 

certainly true that the protection afforded the 
freedom of the press by the first amendment 
does not include exemption from all taxation. 
A tax upon newspaper publishing i s not in¬ 
valid simply because it falls upon th e exer¬ 
cise of a constitutional right. Such a tax 
might be invalid if it invidiously singled out 
newspapers publishing for bearing the bur¬ 
dens of taxation or imposed upon them in such 
ways as to enrqach on the essential scope of 
free press ” 


Fourteenth Amendment makes applicable to the A< *ording io the learned Judge, the question 
States and which declares that Congress shall turned on the nature of the condition 

make no law respecting an establishment of lm ?°. se . d ?" d the extent to which it hinders or 
A religion or prohibiting the free exercise there- res ^ c ts the exercise of the privilege. He very 

*%of or abridging the freedom of speech or of the luc i~Y d ™ ws the distinction between the use 

press, observed, the abuse of the power to tax. The fact that 

"It could hardly be denied that a tax laid {Sal 5!? exe?H^ JUTS? 1 d ? e9 n0t mean 
specifically on the exercise of those freedoms of the oower l /JTnSKi is 8 perverslon 
would be unconstitutional. Yet the licence ta ? i! ] dlrectl y suppresses or 

tax imposed by this Ordinance is in substance P wTw of 8 institutional pri- 

Just that.” "lege which a legislature cannot directly sup- 

j£ fterdealin g with the religious practice of doe? not,'Tt" is* irrelevanTthiat *some' other *ta2 

gS-ft? i« tne f £ T S f nd thel r jyj* of evange- would have that effect. The learned Judge do£ 
♦w* u * earned J u< *ge rejected the contention ed the ultimate question thus’ g 

*nerVui he £ L r f 1,gi ° us sect uses ordinary com- “The ultimate question in determining th« 

mercial methods of sales of articles to raise stitutionality of a tax measure is — has The 
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State given something for which it can ask 
a return.” 

and answers the question: 

“There can be no doubt that these petitioners, 
like all who use the streets, have received 
the benefits of Government.” 

He found that the taxes in question did not 
actually cramp the activities pursued by the 
petitioners to promote their religious beliefs. 
He was therefore of opinion that the ordinance 
was valid. 

In ‘FOLLETT v. McCORMIC*, (1944) 321 U S 
573: 83 Law Ed. 938, the principle laid down 
in ‘MURDOCK’S CASE’, (1943) 319 U S 105: 
87 Law Ed. 1292, was applied and an ordinance 
levying a licence tax on the occupation of a 
book agent from a distributor of religious lite¬ 
rature was declared to be unconstitutional as 
the guarantee of religious freedom precluded 
any exaction from a person who was engaged in 
spreading his religious beliefs by the distribution 
of religious literature although such pe.son s acti¬ 
vities were confined to his residential town and 
he depended for his livelihood on contributions 
expected in return for the literature distribut¬ 
ed. Mr. Justice Douglas who delivered the lead¬ 
ing judgment observed ‘inter alia* after refer¬ 
ring to'JONES v. OPELIKA*. (1942) 31G U S 
584: 86 Law Ed. 1691 and ‘MURDOCK v. PEN- 
NSYLVANIA*, (19*13) 319 U S 105: 87 Law Ed. 
1292, thus: 

“In ho e cases members of Jehovah’s witnes¬ 
ses had also been found guilty of ‘peddling’ 
or ‘selling* literature within the meaning of 
the local ordinances. But since they were 
engaged in a ‘religious* rather than a ‘com¬ 
mercial’ venture, we held that the constitu¬ 
tionality of the ordinances might not be mea¬ 
sured by the s andards governing the sales 
of wares and merchandise by hucksters and 
other merchants. “Freedom of press, freedom 
of soeech. freedom of religion are in a pre¬ 
ferred position.” (MURDOCK v*. PENNSYL¬ 
VANIA*). We emphasised that the ‘inherent 
vice and evil* of the flat licence tax is that 
‘it restrains in advance those constitutional 
liberties* and ‘invevitably tends to suppress 
their exercise.** 

(12) So far as I am able to follow the rea¬ 
soning of the dissenting judgments in ‘JONES 
v. OPELIKA’, (1942) 316 U S 584: 86 Law Ed. 
1691, which was practically adopted as the opi¬ 
nion of the Court in the subsequent ‘MUR¬ 
DOCK’S CASE’, (1943) 319 U S 105: 87 Law Ed. 
1292, it is thus: that the freedom of religion 
guaranteed by the First and the Fourteenth 
amendments cannot in any manner be curtail¬ 
ed or abridged by any law which imposes a 
monetary levy on the exercise of that freedom. 
The exemption is not only from the plenary 
taxing power which when abused may even 
destroy the very exercise of the right; the ex¬ 
emption is also from the operation of the licens¬ 
ing power of the State and liability even to a 
nominal fee. The political history of the United 
States from its origins in th e founding by the 
Pilgrim Fathers had not a little to do with the 
views of Ihe Supreme Court on the subject of 
religious freedom. Though there is no neces¬ 
sary inconsistency between the taxing power & 
the exercise of th e fundamental rights, neverthe¬ 
less. in the case of religious freedom, it looks 
as if an exception is made and the exercise of 
this freedom is deemed to be outside the pur¬ 
view of the power of taxation. 


(13) All the cases referred to us demonstrate 
amply the distinction drawn over and over again 
by the Supreme Court between the exercise of 
religious freedom and the exercise of secular 
rights. Sometimes the lines drawn between 
God and the pocket book are too fine, but that 
such lines are accepted is clear from th e fol¬ 
lowing passage in the judgment of Mr. Justice 
Murphy in ‘FOLLET v. McCORMICK*, (1944) 
321 U S 573: 88 Law Ed. 938, at p. 942: 

“There is an obvious difference between tax- f 
ing commercial property and investments un¬ 
dertaken for profit, whatever use is made of 
the income, and laving a tax directly on an 
activity that is essentially religious in purpose 
and character or on an exercise of the pri¬ 
vilege of free speech and free publication.” 

In ‘LOVELL v. GRIFFIN*, (1938) 303 U S 444: 

82 Law Ed. 949, a Municipal Ordinance pro¬ 
hibiting the distribution without a permit of 
circulars and books advertising, or literature 
of any kind, whether delivered free or sold was 
held to be invalid on its face as infringing the 
constitutional freedom of the press. This case 
also related to Jehovah’s witnesses who follow¬ 
ed the practice of distributing pamphlets of a 
religious nature. Chief Justice Hughes who 
delivered the opinion of the Court said: 

“We think that the ordinance is invalid on 
its face. Whatever the motive induced its 
adoption, its character is such that it strikes 
at the very foundation of the freedom of the 
oress By subjecting it to licence and censor¬ 
ship.” 

In ‘VALENTINE v. CHRESTENSEN’, (1942) 
316 U S 52: 86 Law Ed. 1262, the Supreme 
Court upheld the constitutionalists of a Munici- f 
pal regulation prohibiting the distribution in 
city streets of handbills bearing on one side a 
protest against action taken by public officials 
and on the other advertising matter, where the 
affixing of the protest to the advertising circular 
was with the intent and for the purpose of evad¬ 
ing the prohibition of a city ordinance forbid¬ 
ding distribution in the City’s streets of commer¬ 
cial and business advertising matter. The learn¬ 
ed Judges were clear that the Constitution im¬ 
poses no restraint on Government as respects 
purely commercial advertising. 

(14) Mr. V kat-svbr m- - a A vp r agrued 
with considerable force that the exercise of a fun¬ 
damental right guaranteed by the Constitution 
cannot b e made subject to an advance tax, 
because the general taxing power is plenary 
in nature and cannot be controlled by Courts. 
He referred to the well known dictum of Mar¬ 
shall. C. J. that “the power to tax is the power 
to destroy” and argued that if advance taxation 
is permitted, it may result in the total des¬ 
truction of the right itself. He cited to us ‘Me 
CRAY v. UNITED STATES’, (1904) 195 U S 
27: 49 Lav/ Ed. 78, for the proposition that the 
motives or purposes of the legislature in enact- •< 
ing a tax are not open to judicial enquiry and 
the Court has no jurisdiction to enquire into 
the reasonableness of the rate of tax. In that 
case artificially coloured oleo-margarine was sub¬ 
ject to a higher rate of taxation than oleo-mar¬ 
garine not so coloured. It was held that though 
the effect of the tax may be to suppress the 
manufacture of the article that circumstance 
did not render it invalid and any implied con¬ 
stitutional prohibition which might prevent the 
destruction of fundamental rights which it is 
the duty of every free Government to safeguard 
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could not be invoked to invalidate the said 
taxation. Thougn the point was not decided, 
Mr. Justice White who delivered the opinion of 
the Court was willing to concede that if by the 
perverted exercise of the power of taxation, 
so great an abuse was manifest as to destroy 
fundamental rights which no free Government 
could constitutionally violate then it would be 
the duty of the judiciary to hold such acts to 
Y be void. 

(15) Mr. Venkatasubramania Aiyar referred 
v us to three decisions of the American Supreme 
Court which held certain Acts of States to be 
invalid on the ground that they encroached on 
the held of the Congress and vice versa. But I 
do not find them very relevant to a discussion 
of the questions arising in this case ex¬ 
cept possibly as instances of the gene¬ 
ral rule that what cannot be done di¬ 
rectly cannot be done indirectly. I shall re¬ 
fer briefly to these three cases. In ‘CHILD LA¬ 
BOUR TAX CASE*, (1922) 66 Law Ed. 817, 
the Congress made a law imposing a tax of ten 
per cent, of the net profits of the year upon an 
employer who knowingly employed during any 
portion of the taxable year a child within a 
particular prescribed age limit which was held 
to be invalid as being an attempt by the Con¬ 
gress to use the so-called tax as a penalty for 
the employment of child labour in the States 
which under the Constitution \yas exclusively 
a matter for th e State Legislature. As Chief 
Justice Taft remarked the tax in question was 
“a penalty to coerce people of a State to act 
as Congress wishes them to act in respect of 
y a matter comple ely the business of the State 
Government under the Federal Constitution.” 

In ‘PANHANDLE OIL CO. v. STATE OF MIS¬ 
SISSIPPI ON RELATION OF R. H. KNOX\ 
(1928) 277 U S 218: 72 Law Ed. 857. the State 
of Mississippi imposed a tax on a gasoline sold 
to the Federal Government for the use of its 
Coast Guard Fleet and its Veteran’s hospital. 
The tax was held to be unconstitutional because 
it interfered with the rights of United States 
which had been empowered to operate the fleet 
and the hospital. 

“The States may not burden or interfere with 
the exertion of national power or make it a 
source of revenue or take the funds raised or 
tax the means used for the performance of 
Federal functions.” (Per Butler J.) 

In ‘INGELS v. MORF\ (1937) 300 U S 290: 
81 Law Ed. 653, a State exaction which burden¬ 
ed and interfered with interstate commerce was 
declared to b e unconstitutional. The state of 
California passed a statute imposing a permit 
fee for the movement from without the State 
over its highways of motor vehicles for the pur¬ 
pose of selling or offering them for sale. It 
was sought to be justified as intending to reim- 
fk burse the state for th e added expense which 
it may incur for the administration and en¬ 
forcement of the Act. and the expense of polic¬ 
ing the highways. But the amount of the fee 
was shown to greatly exceed these expenses. 
It was therefore held that the permit fee un¬ 
duly interfered with the right of interstate com¬ 
merce. It was held that to justify the exac¬ 
tion by a state of a money payment burdening 
interstate commerce, it must affirmatively ap¬ 
pear, either from the statute itself or from the 
use of the money collected that it is demanded 
^ reimbursement for the expense of providing 
^of enforcing regulations of the 


commerce jvhich are within the State’s consti¬ 
tutional powers. 

(16) As 1 said before, none of these cases is 
directly in point. The stamp duty levied on 
the entry in the roll is not in ‘pari materia* 
with the permit fee or the other taxes with 
which these cases were concerned. 

(17) Learned counsel for the petitioner cited 
to us ‘BRADWELL v. ILLINOIS’, (1873) 83 
U S 644: 21 Law Ed. 442. In that case the 
Supreme Court of Illinois refused to grant the 
plaintiff (Myra Bradwell) a license to practice 
law in the Courts of that State on the ground 
that females were not eligible under the laws 
of that state. It was held that the refusal did 
not violate any provisions of the Constitution. 
The ground of the decision was that the right 
to practise law in the State Courts was neither 
a privilege nor any immunity of a citizen of the 
United States within the meaning of the first 
section of the fourteenth article of the Amend¬ 
ment of the Constitution. Mr. Justice Miller 
who delivered the opinion of the Court point¬ 
ed out that the right to admission to 
practise in the Courts of a State in no sense 
depends on the citizenship of the United States 
and has never been made to depend on such 
citizenship at all. Mention was made of the 
fact that many prominent and distinguished 
lawyers had been admitted to practise in the 
State and in the Federal Courts who were not 
citizens either of the United States or of any 
state. No doubt, reference was made to the 
opinion of the Court in the Slaughter House 
cases recently delivered in support of the pro¬ 
position that the right to control and regulate 
the granting of licenses to practise law in the 
Courts of a State was one of the powers which 
are not transferred for its protection to the 
Federal Government. But we are not really 
concerned with this aspect of th e case. 

Mr. Venkatasubramania Aiyar contended 
that this decision should no longer be deemed 
to be good law having regard to the change 
in the attitude of the Supreme Court in constru¬ 
ing the fourteenth amendment. There is great 
force in the contention, because ther e can be 
no doubt that it was the construction put for¬ 
ward in Mr. Justice Field’s dissenting opinion 
that subsequently prevailed, Mr. Justice Suther¬ 
land speaking for the Court in a later case, 
‘JAMES C. COLGATE v. ERWIN M. HARVEY 
(1935) 296 U S 404:80 Law Ed 299 said that 
the right of a citizen of the United 
States to engage in business or to tran¬ 
sact any lawful business is a privilege 
attributable to his national citizenship. But so 
far as I have been able to see there has been no 
disapproval of this decision either in subsequent 
decisions of th e Supreme Court or even in re¬ 
cognised text books on American Constitutional 
law How the principle underlying this decision 
applies to the case before us will b e considered 
later on. 

(18) ‘Re Summers*, 375 U S 561:89 Law Ed 
1795 also deals with lawyers, but it is not of 
much assistance to us. A state Court (IUionois) 
refused an application for admission to the Bar 
on the ground that the applicant, because of 
a conscientious belief in non-violence, could not 
take in good faith the required oath to support 
the state constitution, where such support is 
construed to include willingness to serve in the 
state militia when required. It was held that 
the refusal was proper and did not violate the 
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freedom of religion which the Fourteenth 
Amendment secured against the state action. 
The decision in this case was based to a large 
extent on two earlier cases, namely, ‘UNITED 
STATES OF AMERICA v. ROSIKA SCHWIM- 
MER’, (1929) 279 U S 644:73 Law Ed 889 and 
•UNITED STATES v. MACINTOSH’, (1931) 283 
U S 605: 75 Law Ed 1302 in which it had been 
held that an alien who refused to pledge mili¬ 
tary service was not entitled to be admitted 
to citizenship of the United State as of right. 
The authority of this decision ‘RE SUMMERS’, 
375 U S 561:89 Law Ed 1795 must be deemed 
to have disappeared with th e subsequent deci¬ 
sion of the Court in ‘GIROUARD v. UNITED 
STATES’, (1946) 328 U S 61:90 L E 1084 which 
overruled the two decisions on which it was 
based. 

(19) Mr. Venkatasubramania Aiyar’s argu¬ 
ment in brief was that any exaction by way 
of a tax or otherwise as a condition to the exer¬ 
cise of any of the freedoms guaranteed by the 
constitution would be unconstitutional. A Citi¬ 
zen cannot be compelled to purchase for a 
price what has been granted to him by the 
constitution. Whether it be called a privilege 
tax or a license tax or a franchise tax or oc¬ 
cupational tax, if the right to practise a pro¬ 
fession is to depend on the payment of a tax, 
then it would amount to an abridgment, if 
not, 'a total denial of that right. In proper cases 
the State may introduce a system of licensing 
In the interests of the general public and In¬ 
cidentally charge a fee for the license which 
may be granted; but if the license fee is too 
excessive to be really considered as a license 
fee and partakes of the nature of plenary taxa¬ 
tion, there would be an infringement of the 
freedom guaranteed by constitution. 

(20) The learned Advocate General sought to 
meet the petitioner’s case by taking his stand 
on the position that here was a tax which the 
State was empowered to levy and once it is 
found that the State was competent and within 
its powers in imposing the tax, there could be 
no question of any infringement of fundamental 
rights, though incidentally th e enjoyment of such 
fundamental rights may be more or less affect¬ 
ed. He refused to accept the distinction drawn 
by petitioner’s counsel between taxation prior 
to and as condition of the exercise of the right 
and subsequent taxation on the exercise of the 
right. He analysed the cases relied on by the 
petitioner's learned counsel to show that this 
distinction was not considered material in any 
of the decisions relied on. ‘GROSJEAN CASE’, 
(1936) 297 U S 233:80 Law Ed 660 really dealt 
with a tax on advertisements and would not 
have been held to have been invalid as such 
but for the fact that the Court knew that the 
dominant purpose of the ordinance was not the 
realisation of revenue but the suppression of 
certain newspapers. The Court found in that 
case that it was not an ordinary case of tax 
but had a long history of hostile misuse of 
state power behind it. The cases dealing with 
Jehovah’s witnesses which revealed the swing 
of the pendulum in the view of the Supreme 
Court on the scope and extent of religious free¬ 
dom turned on the peculiar history of that 
country and an anxiety to safeguard against 
religious persecution of any sort whatever. 

(21) The learned Advocate General contend¬ 
ed that the American Supreme Court did not 

.recognise an unrestricted privilege to engage 


in a business as guaranteed by the Constitu¬ 
tion and on this point it appeared to me that 
even Mr. Venkatasubramania Aiyar was will¬ 
ing to confess that occupational freedom was 
not so well established in the United States as 
the freedom of speech and freedom of religion. 
In ‘NEBBIA v. NEW YORK’, (1934) 291 U S 
502:78 Law Ed 940 it was held that a State 
statute establishing a milk control board with 
power to fix the minimum and maximum retail 
prices of milk and making it unlawful for any 
milk dealer to sell or buy milk at a price less or 
more than that fixed by the Board was valid 
and did not violate the due process clause of 
the Fourteenth Amendment. The Court observ¬ 
ed (there was no dissent): 

‘‘The Constitution does not guarantee the un¬ 
restricted privilege to engage in a business 
or to conduct it as one pleases. Certain kinds 
of business may be prohibited, and the right 
to conduct a business, or to pursue a calling 
may be conditioned.” 

In ‘FEDERAL C. C. v. POTTSVILLE BROAD¬ 
CASTING CO.’, (1940) 309 U S 134:84 Law 
Ed 656 the Court had to deal with the scheme 
for the regulation of Radio Broadcasting con¬ 
tained in the Federal Communications Act, 
1934, as amended in 1937. Apprehending that 
in the absence of Government Control, the pub¬ 
lic interest might be subordinated to mono¬ 
polistic domination in the broadcasting field, 
the Congress provided for a system of permits 
and licenses. The Communications Commission 
was entrusted with the power of granting or 
refusing licenses, which could not however be 
granted for longer than three years. In grant¬ 
ing or withholding permits for the construction 
of stations, and in granting, denying, or revoking 
licences for the operation of stations, puhUc 
convenience, interest or necessity was to be 
the guiding factor in the exercise of the Com¬ 
mission’s discretion. The learned Advocate-Gene¬ 
ral also cited to us reports of the decisions of 
the State Supreme Court in which it has been 
assumed that the State has got a right to My 
who should enter a particular trade and under 
what conditions. Even under our constitution, 
the State can impose conditions and prescribe 
professional or technical qualifications neces¬ 
sary for practising any profession or carrying 
on any occupation, trade or business, (see 
Art. 19 (6)). 

(22) It was therefore contended by the learn¬ 
ed Advocate General that the State could make 
a law making it incumbent on a person who 
desired to practise in particular Courts of the 
land to be enrolled as advocates of that Coiirx. 
If so much is conceded, then the next step is 
to recognise that it is the entry of enrolment 
that is the subject of the stamp levy. 

(23-24) Much was not said at the Bar as to 
what exactly is comprised in th e right to prac¬ 
tise a profession guaranteed under Art. 19(Uvgt- 
Taking the profession of law, what does this 
right consist in?Is the effect of Art. 19 (U to 
confer on every person who may be othermse 
qualified the right to practise in any Court m 
the land? I see nothing in Art. 19 (1) (g) to 
justify the conclusion that this Court or any 
other High Court or Supreme Court cannot toy 
down rules for the admission of advocates who 
alone will be permitted to represent the suitors 
before them. On the other hand, the clm^esui 
the Letters Patent granted to the Chartoeo 
High Courts to which reference was mao® - 
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earlier on in this judgment dearly confer on 
the High Courts the power to virtually prevent 
even qualified persons other than the advocates 
on their rolls to plead and act before them on 
behalf of suitors. This power of the High Courts 
has been continued under Art. 225 of the Con¬ 
stitution. The Bar Councils Act recognises this 
right and lays down that only the persons enrol¬ 
led as advocates of a particular High Court 

w have certain rights of audience. It was not con- 

* tended before us that all these provisions were 
invalid. Though Mr. Venkatasubramania Aiyar 
would not concede in so many terms, he was 
not willing to challenge the power of the State 
to make it compulsory that every lawyer should 
obtain a license before he could be allowed 
to practise before the Courts of the land. But 
he contended that there could not be an advance 
plenary tax on which the right to practise 
would depend. 

(25) I do not consider that the stamp duty 
levied under Art. 30 of Schedule I of the Indian 
Stamp Act or Art. 25A of the Act as amended 
in Madras is of the same nature as the license 
tax or privilege tax examples of which are to be 
found in some of the American cases e. g. 
‘GROSJEAN’S CASE*, (1936) 297 U S 233:80 
L E 660 and “MURDOCH’S CASE’, (1943) 319 
U S 105:87 L E 1292. It is not a periodical and 
recurring levy depending on the practise of the 
profession or on which the practice of the pro¬ 
fession depends. Besides acting and pleading in 
Courts there are many ways in which a lawyer 
can pursue his profession and he is free to so 
practise his profession. If any on e wants the 

, additional privilege of being entitled as of 

v right to act and plead in the High Court he 
has got to be enrolled in the rolls of that Court. 
Enrolment consists in making an entry 
in the roll. So far it was not suggested there 
was anything unconstitutional. It is at this 
point the legislature says that the particular 
entry should bear a stamp duty. It was not 
denied that this entry would be an instrument 
as defined in the Indian Stamp Act. It was not 
contended that this Court could go into the 
question as to what is the proper stamp duty 
leviable. It was not alleged—and there is no 
evidence to lead us to suppose—that the pur¬ 
pose of this stamp duty was to destroy the 
practice of the profession of law and that it 
was prompted by improper motives. 

(26) I do not think it necessary in this case to 
answer the very large and important question 
as to how far there could be taxation which 
would virtually destroy any of the fundamental 
rights. Is the power of taxation subject to the 
exercise of fundamental rights or is the exer¬ 
cise of fundamental rights subject to the power 
of taxation? The petitioner’s learned counsel 
said that they were mutually restrictive of each 

. other. I think it is sufficient for the purpose of 
this case to say that even assuming a tax 
otherwise lawfully levied can be held to be an 
unreasonable restriction on the exercise of any 
of the freedoms guaranteed by Art. 19, it can¬ 
not be said in this case that the imposition of 
the stamp duty is not a reasonable restriction 
and not in the interests of the general public. 

(27) It must be admitted that the State has 
got power to augment its revenues by the im¬ 
position of taxes. Taxes must in great or less 
degree affect the full enjoyment of rights like 
uie right of property. Let me give an instance. 
Art. 19 (1) (f) confers on a citizen a right 


inter alia to dispose of property. But the Stamp 
Act imposes a duty on every disposition of pro¬ 
perty. As a citizen cannot lawfully dispose of 
his property by conveyance except on payment 
of the prescribed stamp duty, it may be said 
that to that extent there will be a restriction 
on the exercise of his freedom of disposition. 
But surely it cannot be contended that the levy 
of stamp duty on conveyances is unconstitu¬ 
tional. I am inclined to think that so long as 
the monetary exaction is, in the opinion of the 
Court, reasonable, it cannot be said that it is 
invalid as being unconstitutional. Suppose, for 
instance, the stamp duty levied on a conveyance 
of property amounts to 99 per cent of its value 
then it may become the duty of this Court to 
hold that there is an unreasonable restriction 
on the exercise of the right of disposition. There 
is no material in this case before us to hold 
that the stamp duty in question is so excessive 
or oppressive as to be unreasonable. 

(28) I agree with the learned Advocate 
General that the American decisions do not 
proceed on a distinction between what I may 
call advance taxation and taxation subsequent 
to the exercise of any fundamental right. In 
‘GROSJEAN’S CASE’, (1936) 297 U S 233: 80 
Law Ed 660 the licence tax was levied periodi¬ 
cally after the publication of the journal and 
depend on its circulation. Nevertheless, the 
Court held that the ordinance imposing such 
licence tax was unconstitutional. 

(29) I agree with the learned Counsel for 
the petitioner that any system of permits which 
eventually depends on the discretion of execu¬ 
tive authorities would be bad when the system 
curtails any fundamental right. But in the 
case before us, it was not suggested that it is 
in anybody s discretion to enrol or not to 
enrol a person otherwise qualified for being en¬ 
rolled. There is neither discrimination nor any 
possibility of the exercise of naked arbitrary 
power. The practice of the profession is not 
dependent on the will and pleasure of any 
official. 


AIle r consideration of the arguments of 
counsel and the authorities cited to us, and an 
examination of the provisions of our Constitu¬ 
tion, which after all should govei* the deci¬ 
sion of this case, I have come to the following 
conclusion The right to plead and act on be£ 
half of suitors in a Court is not a right flowing 
from citizenship. The reasoning in ‘BRAD- 
WELL v. ILLIONOIS’, (1873) 83 U S 644: 21 

r a Tt? d i 42 is r to . this exten t not bad law even 
j day - K is not only a citizen who is 
entitled to b e enrolled as an advocate of this 
Court Even a foreigner, if he fulfils the pre- 
scnbed qualifications and requirements, can be 
enrolled a s such. The exclusive right to re¬ 
present suitors in Court which an advocate 
possesses is really in the nature of a privilege 

^iDlv h that n aCt fh hat iS a privUe S e does not 
imply that on the conferment of the privilege, 

there can be discrimination. Art. 14 is a suffi¬ 
cient safeguard against any unequal treatment. 

Jntt C f. arge °u a by way ot ,evy ot stamp 
for such pnvUege cannot be invalid as 
unconstitutional. 

(31) Even if the right to act and plead is 
deemed to be a right comprised in the right 
1° . pr . a f , ct ^ s 1 e , profession guaranteed under 
Art. 19 (1) (g), there is nothing in the Consti¬ 
tution to exempt such right wholly from the 
taxing power of the State, (I use the word 
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“State” in its larger definition under Art. 12). 
Article 265 which says “no tax shall be levied 
or collected except by authority of law” does 
not provide for any exemptions. Arts. 268, 
269 and 276 and a number of entries in the 
three lists in the seventh Schedule clearly in¬ 
dicate the scope of the taxing power as extend¬ 
ing even to rights covered by Art. 19(1). 
(Vide entry 92 of List I “Taxes on the sale or 
purchase of newspapers and on advertisements 
published therein”; entry 49 of List II “taxes on 
lands and buildings”; entry 54 of the same list 
“Taxes on the sale or purchase of goods other 
than newspapers”; entry 60 of the same list 
“taxes on profession, trades, callings and em¬ 
ployment”. The right to levy stamp duty in 
respect of documents is specifically enumerated 
both in List I and List II. 

(32) The question then is: how to reconcile 
the fundamental rights guaranteed under Art. 
19 and the power to tax contained in several 
provisions of the Constitution? One way is to 
hold that a tax otherwise valid does not be¬ 
come invalid merely because it abridged any of 
the fundamental rights. This way is really not 
a way of reconciliation; it practically makes 
the fundamental rights entirely subject to the 
power of taxation. The other way is to hold 
any taxation of the exercise of the funda¬ 
mental right which aims at unduly abridging 
or destroying such right is unconstitutional 
(vide ‘GROSJEAN’S CASE*, (1936) 297 U S 
233: 80 Law Ed 660). But if the taxation is 
only for legitimate revenue purpose, then, it is 
not invalid merely because it may adversely 
atTect any of the fundamental rights. This way 
of reconciling would lead room for judicial re¬ 
view in exceptional cases and a power in the 
Court to declare a particular instance of taxa¬ 
tion as unconstitutional. 

(33) In this case, it is not even suggested 
that the object of levying the stamp duty on 
the enrolment entry is to deliberately abridge 
or destroy the right to carry on the legal pro¬ 
fession. It was also not suggested that the stamp 
duty is so excessive and oppressive as to vir¬ 
tually abridge or destroy such right. It must 
therefore be held that the stamp duty leviable 
in this case is proper and constitutional. 

(34) The’application is therefore dismissed. 
There will be no order as to costs. 

(35) VENKATARAMA AYYAR, J.: The peti¬ 
tioner, Anantha Krishnan, is a law graduate of 
the Madras University. He has completed his 
term of apprenticeship and has otherwise quali¬ 
fied himself to be admitted as an advocate of 
this Court. Under the law he has to pay a 
stamp duty before his name can be entered on 
the rolls of advocates of this Court. The Indian 
S’amp Act (II of 1899) Art. 30 of Schedule I 
prescribes a stamp duty of Rs. 500 for enrol¬ 
ment and under the Madras Act III (3) of 1922, 
Art. 25(a), it has been fixed at Rs. 625. 

(36) The petitioner contends that as a citizen 
he has a fundamental right to carry on busi¬ 
ness as an advocate, that the stamp duty im¬ 
posed a condition on the exercise of that right 
and that it is, therefore, illegal. He according¬ 
ly prays that the provision in the Stamp Act 
be declared void and that he be enrolled as an 
advocate without reference thereto. 

(36a) The contentions of Mr. K. V. Venkata- 
subramania Iyer, the learned advocate, who 
argued in support of the petition may be 
summed up thus: 


(37) Under the Constitution the fundamental 
rights conferred by Part III, are supreme that 
neither Parliament nor the legislatures of the 
States have the power to enact any law taking 
away or abridging those rights; that the Stamp 
Act is a measure of taxation; that the power 
to tax being the power to destroy, it cannot be 
exercised over fundamental rights and that the 
levy of stamp duty is, therefore, illegal. It was 
also further urged that any previous restraint on 
the exercise of fundamental rights must be held 
to be void as amounting to a prohibition of the 
rights. 

(38) The learned Advocate General on the 
other hand contends that the Constitution does 
not exempt fundamental rights from the opera¬ 
tion of taxation laws, that the provisions of 
Part III, should be so cons'rued as to effectuate 
the other parts of the Constitution as well, that 
the theory of a previous restraint has no appli¬ 
cation to a measure of taxation and that the 
Stamp Act is valid. 

(39) The substantial point, therefore, which 
arises for determination in this case is in what 
relation do the fundamental rights of a citizen 
under Part III, stand towards the powers of 
taxation possessed by the State? The question 
is one of considerable importance as there are 
other provisions in the Stamp Act which im¬ 
pose duties on the other fundamental rights 
recognised in Part III and if the contention of 
the petitioner is well founded they will also 
have to be declared invalid. There are, for 
example, provisions in the Stamp Act prescrib¬ 
ing stamp duty on sales, gifts, settlements, mort¬ 
gages, trusts, leases and other conveyance of 
immovable property. Stamp duties are also 
prescribed on transfers of other properties. All 
these taxes must be held to be invalid as being 
opposed to Art. 19(1) (f) of the Constitution 
which recognises a fundamental right to acquire, 
hold and dispose of property. There are provi¬ 
sions prescribing stamp duties on deeds of 
partnership and Articles of Association of a 
company and these • also must be held to be 
invalid as opposed to the right to form asso¬ 
ciations or unions conferred by Art. 19(1) (c). 
The question thus raised is one involving far- 
reaching consequences and being ‘res integra’ it 
has to be determined on a consideration of the 
relevant provisions of the Constitution and the 
conclusions to be drawn therefrom. 

It must be mentioned that Mr. K. V. Venkata- 
subramania Iyer, the learned advocate, for the 
petitioner while he contended, that a profession 
tax is illegal conceded that it would be lawful 
to levy licence fee and income-tax on profes¬ 
sions. It may be useful to note the distinction 
between profession tax on the one hand and 
licence fee and income-tax on the other. When 
a person embarks on business the law may re¬ 
quire him to take out a licence and charge a 
fee therefor. The idea behind the licence sys¬ 
tem is that the State has a right to control 
trade in the interests of the public and for that 
purpose impose suitable restrictions on the con¬ 
duct of the business. The licence is a symbol 
of State regulation and the licence fee is intend¬ 
ed to cover expenses which the State has to 
incur in maintaining an establishment for the 
purpose cf regulating the trade. It is conceded 
by the learned advocate for the petitioner that 
licensing of trades including the profession of 
law is valid and a rens < >nab 1 P fee can be charged 
for the issue of a licence. But as no contention 


1982 


Ananthakribhnan V. State of Madras (Venkatarama Ayyar J.) Madras 40j 

A A . ^ a 


has been urged that the stamp duty in question 
£ in the nature of licence fee this aspect of the 
matter requires no further consideration. Then 
there is the income-tax and that is levied m 
accordance with the provisions of the Income- 
tax Act on incomes actually earned. The learned 
advocate for the petitioner concedes that such 
a tax would be lawful and does not infringe 
the fundamental rights because what is guaran¬ 
teed under Part ill is freedom of trade and 
not freedom from taxation of profits made in 
that trade. The profession tax differs from the 
licence fee in that it is a fiscal measure intend- 
ed to bring revenue and not merely to regulate 
trade. It differs from income-tax in that U is 
not a levy on incomes earned but is a tax on 
the carrying on of a profession itself even before 
any income could be earned. That being the 
true position of profession tax, the petitioner 
contends that it is an invasion of his fundamen¬ 
tal right to carry on a profession under Art. 19 
(1) (g). It is indisputable that the rights con¬ 
ferred by Part III are & were intended to be 
in a favoured position. 


Discarding the theory of parliamentary sup¬ 
remacy of British Jurisprudence, the framers of 
our Constitution delioeiateiy adopted the Ameri¬ 
can view that the subjects should be protected 
against the tyranny of legislative majorities and 
for achieving that purpose they guaranteed cer¬ 
tain rights set out in Part III and forbade legis¬ 
lation in derogation of those rights. Art. 13(1) 
is particularly important. Art. 13(1) enacts 
that all laws in force in the territory of India 
immediately before the commencement of this 
Constitution in so far as they are inconsistent 
with the provisions of fundamental rights shall 
be void, and Article 13(2) prohibits making of 
any laws which will take away or abridge the 
fundamental rights. Thus legislation past and 
future must give way before fundamental 
rights. In this connection Art. 33 is also im¬ 
portant. Under that article Parliament can 
pass legislation restricting or abrogating rights 
conferred in Part III so far as armed forces 
are concerned. The intention as expressed in 
these provisions is obviously that apart from 
Art. 33, the legislatures should not have the 
power to abridge or abrogate fundamental 
rights. Art. 32 also provides a special right of 
direct recourse to the Supreme Court in case of 
violation of fundamental rights. These provi¬ 
sions clearly put the fundamental rights in a 
preferred position. 


enacts that no law of the Legislature of a State 
in respect of professions, trades, callings or era 

ployments shall be invalid on ni5Sdes 

relates to a tax on income. Art. 2/6(3) proviaes 
hat the Power of the State Legislature to im- 
nose profession tax shall not be construed a9 
in any way limiting the power of the Parlia 
ment to impose taxes on incomes. Here is a 
plain distinction made between profession tax 
and tax on' income earned in the profession and 
provis on is ma^e for imposition of both claa f e ® °, f 
taxes Then turning to the 7th schedule we find 
in the Union List No. 1 item No. 90 "Taxes other 
than stamp duties on transactions m stock 
exchanges and future markets’; and m the 
State List No. 2 entry No. 60. “Taxes on pro¬ 
fessions. trades, callings and ; 

These provisions establish beyond all doubt that 
it was the intention of th e Legislature to con¬ 
fer on the appropriate Legislative bodies power 
to impose profession tax. 


(40) But what follows from this? Does the 
favoured position granted to the fundamental 
rights carry with it any immunity from taxa¬ 
tion? The right to levy tax is an incident of 
sovereignty and the legislatures as sovereign 
bodies have plenary powers of taxation sub¬ 
ject only to such limitations as may be pre¬ 
scribed by the Constitution and nowhere in the 
Constitution do we find any prohibition against 
taxation of fundamental rights. Part III does 
not contain any such inhibition. On the other 
hand, there are provisions in Part XII of 
the Constitution, which clearly recognise the 
existence of such powers. Art. 269(1) provides 
that certain duties and taxes shall be levied 
and collected by the Government of India and 
assigned to the States in the manner provided 
and one of such taxes is “taxes other than stamp 
duties on transactions in stock-exchanges and 
future markets”. (S. 269(1) (e) ), Art. 276 
is very important for this purpose. Art. 276(1) 


(41) As against this the learned advocate for 
the petitioner urges that the fundamental rights 
are under the Constitution in a paramount 
position, that under Art. 13 the Legislatures of 
the country have no power to abrogate or ab¬ 
ridge them, that the power to tax is the power 
to destroy and that, therefore, part 12 is in¬ 
operative in respect of the rights conferred 
under Part III. I am unable to agree. Art 13 on 
which this argument is mainly founded does 
not support such a wide contention. It applies 
in terms only to laws in force before the com¬ 
mencement of the Constitution and to laws to 
be enacted by the States, that is, in future. It 
is only those two classes of laws that are de¬ 
clared void as against the provisions of Part 
III. It does not apply to the Constitution it¬ 
self. It does not enact that the other portions 
of the Constitution should be void as against 
the provisions in Part III and it would be sur¬ 
prising if it did, seeing that all of them are 
parts of one organic whole. Art. 13, therefore, 
cannot be read so as to render any 
portion of the Constitution invalid. This 
conclusion is also in accordance with the 
principle adopted in interpratation of sta¬ 
tutes that they should be so construed as to 
give effect and operation to all portions thereof 
and that a construction which renders any por¬ 
tion of them inoperative should be avoided. For 
these reasons I must hold that the operation of 
Part 12 is not cut down by Part III and that 
the fundamental rights are within the powers 
of the taxation by the State. 


(42) It is contended hat to recognise a power 
to tax fundamental rights would oe t0 concede 
a power to destroy them because there could 
be no limit to the power of the state to impose 
taxes and the power could be exercised in such 
a manner as to destroy them altogether. Re¬ 
liance is placed on the well known observations 
of Marshall C. J. iri ’MACULLOCH v. MARY 
LAND’, 4 U S P 316: 4 L Ed 579. There, the 
State of Mary Land passed a law imposing 
heavy taxes on the activities of the Bank of 
United States which had been chartered by the 
Congress. The question of the validity of this 
law came up before the Supreme Court. It was 
held that the Congress had an implied power 
to charter banks and that under the Constitu¬ 
tion the Congressional powers were supreme. 
The question then arose as to whether consis¬ 
tently with these conclusions the power in the 
States to tax the bank could be recognised. 
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Negativing such a power Marshal] C. J. observ¬ 
ed as follows: 

“That the power to tax involves the power to 
destroy; that .the power to destroy may defeat 
and render useless the power to create; and 
that there is a plain repugnance in conferr¬ 
ing on one Government a power to control 
the constitutional measures of another, which 
other with respect to those very measures is 
declared {o be supreme-over that which ex¬ 
erts the control, are propositions not to be 
denied.’* 

It is doubtful if these observations made in de¬ 
ciding questions of jurisdiction between two 
independent sovereign bodies would have any 
application in construing the powers conferred 
by the Constitution on one and the same body. 
But apart from this, later decisions of the 
American Courts have explained these obser¬ 
vations as limited to cases where there is no 
legislative competence over the subject-matter 
of taxation. Thus in ‘KNOWLTON v. MOORE’, 
(1900) 178 U S 41: 44 Law Ed. 969, the Court 
after quoting the dictum that the power to tax 
is the power to destroy explained it in following 
terms: 

“This principle is pertinent only when there 
is no power to tax a particular subject and 
has no relation to a case where such right 

exists.” 

and again 

“But this reasoning has no application to a 
lawful tax; for if it had, there would b e an 
end of all taxation; that is to say, if a lawful 
tax can be defeated because the power which 
is manifested by its imposition may when 
further exercised be destructive, it_ would fol¬ 
low that every lawful tax would become un¬ 
lawful and therefore no taxation whatever 
could be levied.” 

These observations were quoted with approval 
in ‘MACRAY v. THE UNITED STATES’, (1904) 
195 U S 27: 49 L Ed 78 and it was observed: 
“As quite recently pointed out by this Court 
in ‘KNOWLTON v. MOORE’, (1900) 178 U S 
41: 44 Law Ed 969 the often quoted state¬ 
ments of Chief Justice Marshall in ‘MACUL- 
LOCH v. MARY LAND', 4 US 316: 4 Law 
Ed 579 that the power to tax is the power to 
destroy affords no support whatever to the 
proposition that where there is a lawful power 
to impose a tax, its imposition may be treated 
as without the power because of the destruc¬ 
tive effect of the exertion of the authority.” 

(43) On the finding that the powers of taxa¬ 
tion extend over fundamental rights it will fol¬ 
low that the principle of the decision in ‘MAC- 
ULLOCH v. MARY LAND’, 4 U S 316: 4 Law 
Ed. 579, cannot apply to this case. For the same 
reason, decisions dealing with taxation in rela¬ 
tion to interstate commerce must also be held 
inapplicable to the present issue. 

(44) The decision in ‘MACRAY v. THE 
UNITED STATES’, (1904) 195 U S 27: 49 Law 
Ed 78 is also of interest in that it held that fun¬ 
damental rights ar e proper subjects of taxation 
unless they are exempted in the Constitution. 
The Congress had imposed a tax on the manu¬ 
facture and sale of oleo-margarine and one of 
the grounds on which its validity was challeng¬ 
ed was that it violated the freedom of trade 
guaranteed under due process clause in the 
Fifth amendment. In rejecting this contention 
the Court observed as follows: 
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“And the same considerations dispose of the 
contention based upon the due process clause 
of the 5th amendment. That provision as 
we have previously said does not withdraw 
or expressly limit the grant of power to tax 
conferred upon Congress by the Constitution.” 
In this connection the following observations 
occurring in ‘MURDOCK v. PENNSYLVANIA’ 
(1943) 319 U S 105: 87 Law Ed. 1292, are res 
levant. In criticising the view of the majority 
that the sale of the religious literature was an 
exercise of religion and that was, therefore, 
protected under Amendment No. 14, Reed, J. 
observed as follows: 

“Nor do we understand that the Court now 
maintains that the Federal Constitution frees 
press or religion of any tax except such oc¬ 
cupational taxes as those here levied. In¬ 
come-taxes, ad valorem taxes even occupa¬ 
tional taxps are presumably valid save only 

a licence tax on sales of religious books.” 

and again 

“It has never been thought before that freedom 
from taxation was a perquisite attaching to 
the privileges of the First amendment.” 
Frankfurter, J. observed: 

“Nor can a tax be invalidated merely because 
it falls upon activities which constitute an 
exercise of a constitutional right. The First 
Amendment, of course, protects th e right to 
publish a newspaper or a magazine or a book. 
But the crucial question is how much pro¬ 
tection does the amendment give, and against 
what is the right to be protected? It is cer¬ 
tainly true that the protection afforded the 
freedom of th e press by the first amendment 
does not include exemption from all taxa¬ 
tion. Nor as I have indicated 

can a tax be invalidated because the exer¬ 
cise of a constitutional privilege is condition¬ 
ed upon its payment.” 

and again 

“The petitioners say they are immune as much 
from a flat occupation tax as from a licensing 
fee purporting explicitly to cover only the 
costs of regulation. They rightly reject any 
distinction between that occupation tax and 
such a licensing fee. There is no constitu¬ 
tional difference between a so-called regula¬ 
tory fee and an imposition for purposes of 
revenue.” 

These passages occur in the minority judgments. 
A similar observation occurs also in ‘JONES v. 
OPELIKA’, (1942) 316 U S 584: 86 Law Ed. 
1691, where Reed, J. observed: 

“The Constitution draws no line between a 
payment from gross receipts or a net income- 
tax and a suitably calculated occupational 
licence.” 

As will be pointed out the Judges who. took 
a different view went on a different point. The 
learned Advocate General has also drawn our 
attention to the following passages in the judg¬ 
ment of the Supreme Court in ‘RAMJILAL v. 
INCOME-TAX OFFICER, MOHENDAR GARH’ 
1951-14 S C J 203, at p. 208, 

“In our opinion the protection against imposi¬ 
tion and collection of taxes save by autho¬ 
rity of law directly comes from Art. 265 and 

is not secured by Cl. (1) of Art. 31.” 

and again 

“In the view we have taken, namely, that the 
protection against the imposition or collection 
of taxes save by authority of law is secured 
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by Art. 265 and not by Art. 31 CD, the ques¬ 
tions urged by Dr. Tek Chand do not really 
arise.” 

iThus there is abundant authority for the pro- 
Iposition that fundamental rights are not im- 
linune from taxation. 

(45) It now remains to deal with the con¬ 
tention of the petitioner that a previous res¬ 
traint on the exercise of a fundamental right 

4 is void and that, therefore, the imposition of 
a tax as a condition precedent to the exercise 
of the profession is illegal and opposed to Arti¬ 
cle 19(1) of the Constitution. Reliance was 
placed on a number of American authorities 
as supporting this proposition but they are de¬ 
cisions on the three freedoms, freedom in the 
exercise of religion, freedom of speech & free¬ 
dom of the Press, enumerated in amendment 
No. 1 which have latterly been interpreted as 
comprised in the due process clause in the 14th 
amendment. But there is vast difference be¬ 
tween those three freedoms and the other free¬ 
doms relating to property or trade. Under the 
English law, a person may not be prevented 
from speaking or writing what he will on the 
ground that if permitted to speak or write he 
might commit a tort or an offence. The remedy 
Is only to proceed against him for any breach 
of the law which he might commit in his speech 
or writing. The law is thus stated by Black- 
stone in his Commentaries: • 

“The liberty of the Press is indeed essential 
to the nature of a free State; but this con¬ 
sists in laying no previous restraints upon pub¬ 
lications and not in freedom from censure 

/ for criminal matter when published. Every 
freeman has an undoubted right to lay what 
sentiments he pleases before the public; to 
forbid this is to destroy the freedom of the 
press; but if he published what is improper, 
mischievous or illegal he must take the con¬ 
sequence of his own temerity.” (4 Bl. Com. 
151, 152). 

(46) Thus freedom ol speech and freedom 
of the press came to be understood as meaning 
absence of previous restraint or censorship .Vide 
Dicey’s Law of the Constitution, (9th Ed., Chap¬ 
ter 6). When amendment No. 1 provided for 
freedom of speech and freedom of press it 
merely embodied this principle which had been 
well settled in England and American Courts 
accordingly construed the first amendment and 
the due process clause in the 14th amendment 
as requiring that there should be no previous 
restraint or censorship. Vide ‘NEAR v. MIN¬ 
NESOTA EXREAL OLSON', (1931) 283 U S 
697: 75 Law Ed. 1357; ‘LOVEL v. GRIFFIN’, 
(1938) 303 U S 444: 82 Law Ed. 949; ‘SCHNEI- 
DAR v. IRVINGTON’, (1939) 308 US 147:84 Law 
Ed. 155 and ‘CANTWELL v. CONNECTICUT’, 
(1940) 310 U S 296: 84 Law Ed. 1213. 

(47) But these freedoms differ by their very 
nature considerably from freedoms relating to 
property or trade. While a censorship in the 
case of the former is tantamount to a prohibi¬ 
tion it is otherwise when it relates to property 
or trade. To apply the theory of previous-res¬ 
traint to the freedom of trade or profession is 
to ignore the reason behind the rule. 
‘‘Cessant Ratione Legis, Cessut Ipsa Lex." In 
America where as already mentioned freedom 
of trade is one of the liberties recognised in the 
5th and 14th amepdments, licensing of trades 
and levying of licence tax have been accepted 
as valid and constitutional. Whether licence 


is issued for the first time or it is renewed, it 
is a case of imposing a condition before a trade 
could be carried on and if the principle of 
previous restraint is to be held applicable the 
imposition of the tax must be held illegal to 
this connection the case in MURDOCK v. PEN" 
NSYLVANIA’, (1943) 319 U S 105: 87 Law Ef 
1292, which is relied on by the petitioner is 
instructive. There the city of Jeannette had 
enacted a law that persons who canvass or 
solicit business within the city must obtain 
licence before so doing, and penalties were pre¬ 
scribed for breach of the law. Certain persons 
belonging to a militant religious sect called 
Jehovah’s witnesses distributed religious books 
for price and they were charged under the Act 
for not taking out a licence. They pleaded that 
they were not engaged in commercial activities 
but were carrying on evangelistic work and 
that they were protected by the 14th amend¬ 
ment. The facts in ‘JONES v. OPELIKA, 
(1942) 316 U S 584: 86 Law Ed. 1691, were 
precisely the same. In both these decisions 
there was a sharp difference of opinion among 
the Judges and all of them acted on the view 
that if the activities of Jehovah’s witnesses 
were commercial in character the levy of the 
tax being an occupation tax would be valid. 
It was not suggested that as an occupation tax 
it would infringe the fundamental right to trade 
under the 14th amendment. The point on which 
the Judges differed was whether th e activities 
were commercial or religious. The Judges who 
held that the tax was unconstitutional pro¬ 
ceeded on the view that there was no commer¬ 
cial activity but merely exercise of religions 
and in that view they applied The principle 
that previous restraint was illegal. This is what 
Douglas, J. who delivered the majority judg¬ 
ment in ‘MURDOCK v. PENNSYLVANIA’, 
(1943) 319 U S 105: 87 Law Ed. 1292, observed: 

“As we have said, the problem of drawing 
the line between a purely commercial acti¬ 
vity and a religious one will at times be diffi¬ 
cult. On this record it plainly cannot be said 
that petitioners were engaged in commercial 
rather than a religious venture. It is a dis¬ 
tortion of the facts of record to describe 
their activities as the occupation of selling 
books and pamphlets.” 

I may observe at this stage that considerable 
emphasis was laid by the advocate for the peti¬ 
tioner on the further observations of Douglas* 
J. that: 

“the State may not impose a charge for the 
enjoyment of a right granted by the Federal 
Constitution.” 

But this remark must be taken along with 
the observations at page 1300 ‘freedom of press* 
freedom of speech and freedom of religion are 
in a preferred position* and the finding of fact 
that the acts in question amounted to exercise 
of religious and not commercial activities. It 
is, therefore, amply established that under the 
American law the theory of previous restraint 
is applied only to the three freedoms mention¬ 
ed in the amendment No. 1 and not to freedom 
of trade or occupation. 

(48) It was suggested by the learned advo¬ 
cate for the petitioner that in this respect the 
Indian Constitution proceeds further than tha 
American law because all the seven freedoms 
are conferred by the same Article 19; that they, 
stand on the same footing and that, therefore* 
the considerations applicable to them should be 
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the same. But Art. 19 does not enunciate a 
general rule that previous restraint is unconsti¬ 
tutional; that rule was evolved in Courts with 
reference to only to freedom of speech and 
freedom of press having regard to the nature 
of those rights; and it cannot be applied as an 
absolute rule of law with reference to freedom 
of trade or right to hold property and indeed 
to any of the freedoms mentioned in Art. 19. 

(49) Though 1 have discussed the scope of 
this theory of previous restraint with reference 
to the authorities cited before us, in my opi¬ 
nion, the question does not really arise for de¬ 
termination if it should be held that the Stamp 
Act is a measure of taxation. The power to 
tax is an attribute of sovereignty; it carries 
with it the power to determine when and how 
the tax shah be levied and it is no objection to 
its validity that it is levied before the com¬ 
mencement of the trade and not after. The 
theory of previous restraint has no application 
to laws of taxation. 

(50) The result then is that the Stamp Act 
[being a measure of taxation must be held to 
■be constitutional and valid. 

(51) There is one other aspect of the matter 
which may require consideration hereafter. Has 
the Legislature power to impose tax on the fun¬ 
damental rights without any limit whatsoever? 
The law undoubtedly is that the sovereign 
power of taxation is absolute, that it could be 
exercised up to any limit, that the determina¬ 
tion of that limit is for the legislature and that 
it knows of no limitations except what are pre¬ 
scribed by the Constitution. The laws fixing 
taxes cannot be questioned in the Courts on the 
ground that the tax is heavy & oppressive and 
this principle has been applied to Stamp Act 
as well. 

(52) In 'PATTON v. BRADY’, (1902) 184 
U S 608: 46 Law Ed. 713, the contention that 
the tax was excessive was rejected and it was 
remarked: 

“that it is no part of the function of a Court 
to enquire into the reasonableness of the exer¬ 
cise, either as respects the amount or pro¬ 
perty on which it is imposed.” 

‘TREAT v. WHITE’, (1901) 181 U S 264: 45 
Law Ed. 853, is another stamp duty case in 
which it was held that it was not within the 
province of the Court to examine the propriety 
of the tax. The following passage from Coo¬ 
ley on Constitutional law may be quoted in 
this context: 

“The power to tax is an incident of sovereign¬ 
ty and is co-extensive with the subjects to 
which the sovereignty extends. It is unli¬ 
mited in its range acknowledging in its very 
nature no limits so that security against its 
abuse is to be found only in the responsibi¬ 
lity of the legislature which imposes the tax 
to the constituency who are to pay it.” 

But it is open to argument that when the Con¬ 
stitution which confers the power of taxation 
also confers certain fundamental rights the 
former should be so exercised as not to des¬ 
troy the latter. The contention that the power 
to tax is the power to destroy has been rejected 
In so far as it seeks to negative any power to 
tax fundamental rights but it does not follow 
that it should be rejected in so far as it seeks 
to impose a limitation upon that power, that 
it should not be exercised so as to destroy 
them. As already pointed out there is a differ¬ 


ence between profession tax and income-tax. 
The power of levying a tax on income is abso^ 
lme and if the legislature chooses to levy a 
tax of fifteen annas in the rupee on that in¬ 
come Courts will have no jurisdiction to de¬ 
clare it unconstitutional on the ground that it 
is unreasonable. But a right to carry on busi¬ 
ness is a fundamental right protected by the 
Constitution and it stands to reason that a 
tax on such a right should not be such as to 
destroy it — as for example —a professional 1 
tax equal or nearly equal to the income earned 
in the previous year. It might well be con¬ 
tended that there is in such cases a limitation 
on the powers of taxation, implicit in the Con¬ 
stitution itself, that it should not be exercised 
in such a manner as to take away with one 
hand what has been given by the other. If 
this is the correct position it will follow that 
while the levy of income-tax cannot be ques¬ 
tioned in Courts the levy of profession 
tax might be challenged on the ground 
that it is so unreasonable and excessive 
as to be prohibitive of the right to carry on 
trade. Any question whether a tax in a parti¬ 
cular case is so unreasonable as to amount to 
a destruction of the rights will, of course, be 
a matter for determination by Courts, in the 
same manner as questions of reasonableness 
of restrictions under Art. 19, sub-cls. 3 to 5. 

(53) There is support for this view in the 
American authorities which were cited before 
us. Thus in ‘JONES v. OPELIKA’, (1942) 318 
US 584:86 Law Ed. 1691, in upholding the tax 
imposed on Jehovah’s witnesses Reed, J. who 
delivered the opinion of the majority observed 
as follows: 

“Consequently there is not before us the ques¬ 
tion of the power to levy fees objectionable 
in their effect because of their size upon the 
constitutionally protected rights of free 
speech, press or exercise of religion.” 

In ‘MURDOCK v. PENNSYLVANIA’, (1943)’ 

319 U S 105: 87 Law Ed. 1292, Frankfurter, 

J. who was for holding that the tax was valid 
observed as follows: 

“No claim is made that the effect of these 
taxes either separately or cumulatively has 
been or is likely to be to restrict the peti¬ 
tioners’ religious propaganda activities in any 
degree. Counsel expressly disclaim any 
such contention.” 
and again 

“No complaint is made against the size of the 
taxes. If an appropriate claim indicating that 
the taxes were oppressive in their effect up¬ 
on the petitioners’ activities had been made 
the issues here would be very different. No 
such claim has been made and it would be 
gratuitous to consider its merits.” 

The decision in ‘GROSJEAN v. AMERICAN 
PRESS CO.’, (1936) 297 U S 233: 80 Law Ed. 

660, would seem to be based on the same prin¬ 
ciple because it was not a case of a duty to 
be paid in advance but a tax of two per cent, 
on gross receipts to be paid by newspapers hav¬ 
ing-a circulation of more than 2,000 per week 
and this payment was to be in addition to the 
other taxes and licence fees. The real object 
of this legislation would appear to have been 
to crush newspapers hostile to Senator Huey 
Long. The Supreme Court held that the tax 
was intended & calculated to prevent circula¬ 
tion of the papers and was, therefore badj 
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There are observations in ‘MACRAY v. THE 
UNITED STATES’, (1904) 195 U S 27: 49 
Law Ed. 78, tending in the same direction. 

(54) Thus notwithstanding the recognition of 
the rule that powers of taxation ar e absolute 
subject only to limitations contained in the 
Constitution, these passages would seem to re¬ 
cognise the principle that in the case of “consti¬ 
tutionally protected rights” the reasonableness 
of the tax and whether it is calculated to des¬ 
troy the rights ar e matters open to judicial 
review. 

(55) No question has been raised in this case 
that the duty is such as to destroy the right 
and it is, therefore, unnecessary to consider 
it further. 

(56) In the result, I agree with my Lord the 
Chief Justice that this application should be 
rejected without costs. 

(57) We certify that this case involves a 
substantial question of law as to the interpre¬ 
tation of the Constitution and in particular 
Article 19. 

Application dismissed. 


C.R.K./R.G.D. 
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RAJAMANNAR, C. J. 

AND VENKATARAMA AIYAR J. 

A. C. S. Kandaswami Reddiar and others, 
Petitioners v. The Textile Commissioner of the 
Government of India, having his office at 
Bombay, Respondent. 

Civil Misc. Petns. Nos. 5917 and 5974 of 1951, 
D/- 7-9-1951. 

t (a)Coiton Control Order (1950), Cl. 18 — 
Notification S. R. O. 379, restricting export of 
goods, held is not invalid — (Constitution of 
India, Arts. 19 (1) (g), 19 (5), 302 and 301). 

The notification S. R. O. No. 379 issued under 
Cl. 18 of the Cotton Control Order, 1950, which 
prohibits the export of goods in any area to 
any place outside that area except with the 
permission of the Government, the object clearly 
being to regulate the supply and demand of 
cotton and to control the price is in the in¬ 
terests of the public and is reasonable and must 
be held to fall within Art. 19 (5). As the 
price is fixed and as the demand is much more 
than the supply it is difficult to see how the 
restrictions can adversely affect the interests 
of the traders. 

Similar restrictions are contained in Cl. 17 of 
the Madras Control Order of 1949 and by virtue 
of Art. 305, of the Constitution that clause will 
control Art. 301. Consequently the argument that 
right to free trade conferred by Art. 301 can only 
be taken away by legislation by Parliament 
under Art. 302, cannot be sustained. (Para 4) 

t (b) Cotton Control Order (1950), Cl. 6 — 
Notification S. R. O. No. 388 held unconstitu¬ 
tional and void — Constitution of India, Arts. 
19 (1) (g) and 19 (5). 

The notification S. R. O. 388 issued under 
CL 6, Cotton Control Order 1950 has the effect 
of preventing most of the merchants from 
carrying on any business and must result in 
the extinction of their trade and all this for no 
demonstrable advantage to the public. This 
notification is therefore unconstitutional and 


void. AIR (38) 1951 S C 118 and AIR (37) 
1950 S C 163, Rel. on. (Para 6) 

R. Ramamurthi Aiyar, for Petitioners: Advo¬ 
cate-General for the Government-Pleader, for 
the State. 

Cases referred to: _ „ 

(’50) 1950-13 S C J 324: (AIR (37) 1950 S C 

163) ( Pr 5 > 

(’51) AIR (38) 1951 S C 118: (1950 SCR 759) 

(Pr 5)' 

ORDER: These are two petitions .filed under 
Art. 226 of the Constitution. The petitioners 1 
to 3 in C. M. P. No. 5917 of 1951 ai e certain 
cotton growers in the district of Tinnevehy 
and petitioners 4 to 8 are merchants who are 
carrying on business in cotton. These peti¬ 
tions nave been fi.ed by them questioning tne- 
validity of the two notifications S. R. O. 
Nos. 379 and 388 .dated 19-3-1951 issued under 
clause 18 and clause 6 respectively of the 
Cotton Control Order, 1950. 

(2) The relevant portion of S.R.O. No. 379 
runs as follows: 

‘‘I hereby direct that notwithstanding any¬ 
thing contained in the Tex.i e '-vmmis- 
sioner’s notification No. S.R.O. 597 no per¬ 
son shall except in accordance with the 
permission in writing of th e Textile Com¬ 
missioner, the Director (cotton) or an Assist¬ 
ant D.rector (cotton) in the office of the 
Textile Commissioner transport or cause to 
be transported kapas or cotton by rail, road, 
or water from any place within any of the 
areas described below to any place outside 
that area.” 

Then follows a grouping of the cotton grow¬ 
ing districts into five areas. We are concerned 
in these petitions with area No. 5, S. R. O. 
No. 388 provides that there should be no sale- 
or purchase of cotton to any person in this- 
area “unless such cotton is sold to anyone of 
the persons specified below". Then fol ows a 
list of persons. These persons have been refer¬ 
red to in these proceedings as “Nominees”. 
For all lh e five areas similar notifications have 
oeen issued specifying nominees. 

(3) The complaint of the petitioners is that 
both these notifications prevent them from 
carrying on trad e and violate their funda¬ 
mental rights under Art. 19 (1) (g) and that 
they cannot be upheld under Art. 19 (5) as 
they are unreasonable and are not in the- 
interests of the public. 

(4) W e shall now consider the validity of 
S.R.O. No. 379. In substance it prohibits the 
export of goods in any area to any place out¬ 
side that area except with th e permission of 
the Government. The object of this notifica¬ 
tion is clearly to regulate the supply and 
demand of cotton and to control th e price and 
it cannot be doubted that it is in the interest 
of the public. It is argued that by reason of 
these restrictions the petitioners are prevented' 
from disposing of the goods freely and for pro¬ 
per prices but as the prices are fixed ard as| 
th e demand is much mor e than the supply it j 
is difficult to see how the restrictions can ad-f 
versely affect the interests of the petitioners.* 
As pointed out in the counter affidavit the re¬ 
fer nces are to Pakistan market ra'es in the 
affidavit of th e petitioner (?) suggests that the 
real complaint is that they are prevented from 
exporting their goods outside the country and 
making huge profits thereby. If the notifica¬ 
tion has the effect of preventing them from. 
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doing that, it is in the interests of th e public 
and is reasonable and must be held to fall 
within the Art. 19 (5). It is next contended 
that this notification is opposed to Art. 301 
which runs as follows: 

“Subject to the other provisions of this part 
trade and commerce and intercourse 
throughout the territory of India shall be 
free ” 

It is argued that the right to free trade con¬ 
ferred by Art. 301 would be taken away only 
by legislation by Parliament under Art. 302 
and that as there has been no such legislation 
the notification S.R.O. No. 379 must be held 
to b e bad but in the Control Order of 1949, 
clause 17 contains a similar prohibition and 
by virtu e of Art. 305 that clause will control 
Art. 301. This objection must accordingly be 
overruled. In the result w e hold that notifica¬ 
tion S.R.O. No. 379 is valid and not unconsti¬ 
tutional. 

(5) We shall take up notification No. 388 for 
consideration. In this connection it is neces¬ 
sary to refer to som e of the provisions of 
the Cotton Control Order of 1950. Clause 9 
provides that no person shall produce, sell or 
carry on business in cotton except under lic¬ 
ence in Form No. A and in accordance with 
the conditions therein. Under clause 10 any 
4 person desiring a licence might apply to the 
licensing authorities and under clause 11 pro¬ 
vision is made for the grant of licence on pay¬ 
ment of licence fee. The licence is to specify 
the period for which it shall be valid and 
there is a provision for renewal, on payment 
of further fee. The licence which is in form A 
prescribes various conditions under which the 
licensee is to carry on business. Now petitioners 
3 to 8 have obtained licences under these pro¬ 
visions. Their complaint is that though they 
have been granted licence to carry on trade 
the notification S.R.O. No. 388 virtually pre¬ 
vents them from doing any business. Under 
the notification they are prevented from pur¬ 
chasing cotton and therefore they can sell only 
their own goods and if they are not cotton 
growers there are no goods which they can 
sell. It is stated in the affidavit that there are 
over 1000 licence-holders and most of them 
must under this notification find their trade 
gone. It is undeniable that under these cir¬ 
cumstances all the elaborate provisions re¬ 
garding granting of licences have become idle 
formalities and the licence itself an empty and 
costly honour. As against this, the notifi¬ 
cation brings into existence a small body of 
monopolists. They alon e have the right to pur¬ 
chase cotton and the consequence is that the 
trade which was carried on by 1000 Jicensehol- 
ders has come to be concentrated in their 
hands. It has not been shown how the inte¬ 
rests of the public ar e served by eliminating 
a large class of merchants and substituting 
in their place a close oligarchy of middlemen. 
We shall now consider the authorities cited 
by the learned advocate for th e petitioners. In 
‘RASHID AHMED v. MUNICIPAL BOARD, 
KAIRANA\ (1950) 13 S.C.J. 324 the Commis¬ 
sioner of the Municipality of Kairana granted 
a monopoly of the right to do wholesale busi¬ 
ness in vegetables within the municipal limits 
to one Habib Ahmed. Previous to that one 
Rashid Ahmed was carrying on wholesale busi- 
ness in vegetables and fruits within the muni¬ 
cipality & in view of the grant of monopoly 
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to Habib Ahmed was refused licence to carry 
on business. This refusal was held to be void 
under lh e Constitution as having much more 
than th e reasonable restrictions on trade In 
•CHINTAMAN RAO v. THE STATE OP 
MADHYA PRADESH’, AIR (38) 1951 S C 118 
it was held a total prohibition against carry¬ 
ing on business in beedies during the agricul¬ 
tural season was unreasonable and void under 
Art. 19 (1) (g). Mahajan J. in delivering the' 
judgment of the Court observed as follows: 

“The point for consideration in these appli¬ 
cations. is whether the Central Provinces 
and Berar Act LXIV of 1948 comes within 
the ambit of this saving clause or is in excess 
of its provisions. The learned counsel for the 
petitioners contends that the impugned Act 
does not impose reasonable restrictions on 
the exercise of th e fundamental right in the 
interests of th e general public but totally 
negatives it. In order to judge the validity 
of this contention it is necessary to examine 
the impugned Act and some of its provisions. 
In the preamble to the Act, it is stated that 
it has been enacted to provide measures for 
the supply of adequate labour for agricultu¬ 
ral purposes in bidi manufacturing areas. 
Sections 3 and 4 cited above empower the 
Deputy Commissioner to prohibit the manu¬ 
facture of bidies during the agricultural 
season. The contravention of any of these 
provisions is made punishable by S. 7 of the 
Act, the penalty being imprisonment f° r a 
term which may extend to six months or 
with fine or with both. It was enacted to 
help in th e grow more food campaign and 
for the purpose of bringing under the plough 
considerable areas of fallow land. 

The question for decision is whether the 
statute under the guise of protecting public 
interests arbitrarily interferes with private 
business and imposes unreasonable and un¬ 
necessarily restrictive regulations upon law¬ 
ful occupations; in other words, whether the 
total prohibition of carrying on the business 
of manufacture of bidies within the agricul¬ 
tural season amounts to a reasonable res¬ 
triction on the fundamental rights mention¬ 
ed in Art. 19 (1) (g) of th e Constitution. Un¬ 
less it is shown that there is a reasonable 
relation of th e provisions of the Act tq the 
purpose in view, the right of freedom of 
occupation and business cannot b e curtail¬ 
ed by it.’ 

(6) There can be no doubt that the notifica¬ 
tion S.R.O. No. 388 has the effect of preventing . 
most of the merchants from carrying on any 
business and must result in the extinction of 
their trade and all this for no demonstrable 
advantage to the public. We ar e accordingly of 
opinion that this notification must be declared 
to be unconstitutional and void. 

(7) In the result C.M.P. No. 5917 of 1951 will 
b e ordered with costs and C.M.P. No. 5974 of 
1951 will be dismissed with costs, advocate’s 
fee Rs. 250 in each. 

(8) We certify that the case involves a sub¬ 
stantial queslion of law as to the interpreta¬ 
tion of the Constitution arid in particular 
Art. 14 and Art. 19 (1) (f) and (g) read with 
Art. 19 (5) and (6). 

C.R.K./R.G.D. Order accordingly. 
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MACK AND KR1SHNASWAMI NAYUDU, JJ. 

In T e, Ramaswami alias Kuppuswaml and an- 
ether, Accused. 

Referred Trial No. 21 of 1951 and Criminal Ap¬ 
peal No. 148 Of 1951, D/- 19-6-1951. 

(a) Criminal P. C. (1898), S. 164 - Substantial 
compliance with R. 85 of the Madras Criminal 

y Rules of Practice. — (Madras Criminal Rules of 
Practice, R. 85.) 

Where before recording the confession the Magis¬ 
trate put the following questums to the accused, 
Did the police offer inducements to you that you 
would be released if you make a statement be¬ 
fore Magistrate in Court. Have you understood 
that the statement you give will be used against 
you.” 

1 Held 1 that there was a substantial compliance 
with the requirements of Rule 85, although the 
word '‘approver'’ was not actually imported into 
the question, and no specific warning that it was 
not intended to make him an approver was given. 
AIR (38) 1951 Mad 331, Explained; AIR (24) 1937 
Mad 755; AIR (37) 1950 Mad 579, Relied on. 

(Para 9) 

(b) Penal Code (I860), Ss. 34, 302 — Bandits 
armed with revolvers waylaying passer-by — One 
firing shot and killing the passer-by. — All of the 
bandits carrying revolvers are guilty under S. 302 
read with S. 34. 

Under S. 34, when a criminal act is done by 
several persons in furtherance of the common in¬ 
tention of all, each of such persons is liable for 
that act in the same manner as if it were done by 
f him alone . When more than one high-way robber 
is armed with a revolver ; they obviously cannot be 
permitted to escape liability for murder on the 
ground that the prosecution has failed to show 
conclusively which robber fired the fatal shot. Nor 
can an armed bandit plead, when a person at 
whom he levels a revolver offers resistance, that 
he did not intend to shoot to kill or that the re¬ 
volver accidentally went off in the course of a 
scuffle. A common intention to use a loaded re¬ 
volver for the purpose of killing if necessary has 
to be presumed against the bandits, and highrway 
robbers, who are armed with these weapons and if 
a mm is killed, the robbers so armed and acting 
in concert are all clearly guilty of murder under 
S. 302, read with S. 34, though each may not have 
actually fired a fatal shot. AIR (12) 1925 PCI, 
Ref. (Para 11 ) 

Anno: Penal Code, S. 34, N. 8; S. 300, N. 39. 

(c) Criminal P. C. (1898), S. 240 — Accused comr 
mitted under Ss. 302, 307, 392, Penal Code — 
Sessions Judge should not split up case of murder 
from robbery to be dealt with separately — 
(Madras High Court Rules of Practice, R. 156.) 

Where the case was committed under Ss. 302, 307 
I and 392, it is not proper for the Sessions Judge to 
try only the case of murder against the accused 
leaving the charge of robbery to be dealt with at 
a separate trial. Accused persons cannot be tried 
a second time on precisely the same evidence, once 
for murder and then again for robbery. Rule 156 
of the Criminal Rules of Practice merely states 
that it is inconvenient to try offences such as 
murder and theft at the same trial, and that in 
such cases Sessions Judge would exercise a sound 
discretion in holding separate trials and following 
the procedure in S. 240, Criminal P. C. This is 
not a case covered by this rule and the accused 


Madras 411 

should obviously be tried both for murder and 
robbery at one and the same trial. (Para 13) 

Anno: Criminal P. C., S. 235, N. 5; S. 240, N. 1. 
V. Venkataraman, for Appellants; Asst. Public 
Prosecutor, for the State. 

Cases referred to: 

(Arranged in order of Courts, and in the Courts 
chronologically. List of foreign cases referred to 
comes after the Indian Cases.) 

(•25 ) 52 Cal 197: (AIR (12) 1925 P C 1:26 Cri L J 
431 PC) ( Prs 11* 13) 

(’37) 1937 Mad W N Cr 34: (AIR (24) 1937 Mad 
321:38 Cri LJ 753) (Pr 9) 

(’38) ILR (1938) Mad 348: (AIR (24) 1937 Mad 
755:39 Cri LJ 390) (Pr 9) 

(’47) R T No. 55 of 1947 (Mad) (Pr 9) 

(’50) 1950-1 Mad L J 659: (AIR (37) 1950 Mad 
579:51 Cri LJ 1047) (Pr 9) 

(»50) 1950-2 Mad LJ 298: (AIR (38) 1951 Mad 331) 

(Pr 9) 

MACK, J.: Ramaswami alias Kuppuswaml, aged 
27, has been found guilty under S. 302, IP.C., of 
the murder of Subramania Mudali, whom he is 
alleged to have shot through the head with a 
revolver in the course of a high-way robbery on 
the Katpadi Gudiyattam High Road at about 
7-40 p.m., on the 21st of August 1950. Muniyandi, 
the 2 nd accused, who is also said to have carried 
a Revolver in this robbery has been found guilty 
under S. 302. read with S. 34, LP.C. The learned 
Sessions Judge has sentenced them both to death. 
Two others (accused 3 and 4), who were also 
charged under S. 302, IP.C., read with S. 34, IP.C., 
have been acquitted. 

(2) The deceased Subramania Mudali was a 
handloom cloth trader of Gudiyattam who was re¬ 
turning in a bandy driven by his cousin Natarajan 
(P.W. 2), a lad of 16. They sold saries at shandies 
and had about Rs. 70 kept under their bag of un¬ 
sold articles. The bandy was, according to P.W.2, 
held up by accused 1 and 2 and two others whom 
they identified as the acquitted accused, all of whom 
had revolvers. First accused ordered the deceased 
to get down. He did so but refused even at the 
point of a revolver to hold up his hands. The first 
accused fired a shot which missed the deceased, 
who hid behind the cart. Then the second accused 
fired again and deceased hid behind the bulL 
According to P.W. 2 accused 3 and 4 also fired but 
missed. Then the deceased caught hold of the first 
accused, it would appear, with one hand and his 
neck with the other and they struggled on the 
road when a bus came along towards Gudiyattam 
from Katpadi with lights full on. First accused 
then fired a shot at the deceased’s right temple. He 
collapsed. Accused 1, then tore away his shirt pocket 
and took his purse and all the accused made good 
their escape. 

(3) In the bus were the Checking Inspector 
(P.W. 3), the bus driver (P. W. 5) and P. W. 7, a 
passenger, who was seated in the front seat. P. Ws. 
5 and 7, who had the best facilities for observation, 
substantially corroborate each other . The bus 
driver says he saw three men struggling oil the 
road near a stationary bandy. He stopped the 
bus about 9 feet from them, it would apnear, after 
hearing a sound of a shot. He saw a black weapon 
in first accused's hand and a white weapon in 
second accused’s hand and accused 1 take some¬ 
thing from the pocket of the deceased after he 
had fallen down. Then accused 1 and 2 ran away. 
He did not observe the two other men through 
P. W. 7 whose observations were similar, says he 
saw two others standing in a little distance away. 
P. W. 3’s observations were similar but he does not 
depose to the colour of the weapons in the hands 
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enSS «£? Se n rl?r orS S 
to Subramania Mudali, they found him dead and Magistrates to observe certain formalities tn of 
muneaiately P.VVs. 3 ana 5 proceeded by them- sure that so far as possible confessions record 
selves in tne bus to Kilvaiimnakuppani pouce from accused persons are voluntarily madp S 
station which they reached at o-lo p.m. The Sub- to minimise-the possibility of their rejection in 
Inspector proceeded m it at once to the scene evidence under S. 164, Criminal P. C. The stati? 
witn amied constables, and recorded a compiaint tory requirements of S. 164, Criminal P c are 
Ex. P. 3 from P. W. 2 in which he describes the that a Magistrate shall before recording anv’con 
robbers as wearing full pants and full-arm shirts, fession exp.ain to the person making it that he is 
In Ex. P. 3, he did not say that all the four rob- not bound to make a confession and that if he 
bers had revolvers and he Caere speaks to four does so it may be used as evidence against him 
shots altogether having been fired- In 'KARUNTHAMBI alias SUBRAMANIA 

(5-7) (Their Lordships discussed the evidence and GOUNDAR’, 1950-1 Mad L J 659, Govinda Menon, 
came to the conclusion that accused 1 & 2 were J - °ne of us (Krishnaswami Nayudu J.) held 

rarrvim» fhp rPtrAiunrc nnH nrAn/inWAH • t that a frdncrrPAcciA« n,.l« n- _^ . 


carrying the revolvers and proceeded:) that a transgression of Rule 85 of the Cri ming 

(8) We now come to a coniession, Ex. P. 5, re- Rules , °J Practice in that the confession was not 
corued from the second accused on 14-a-l9o0, after ^corded during Courts hours does not amount to 
he was arrested in Madras on 2?-8-lu*0. The a defect of substance but only of form which can- 
second accused has retracted that conieosion which not .^validate the confession. In this case the 
both beiore the committing Magisiraie and the re QUirements of S. 1G4, Criminal P.C., have been 
Sessions Court, he said was due to Po*ice coercion complied with and though there has been a techni- 
ana beatings. tTheir Loroships alter narrating ca non ‘ com P lian ce with Rule 85 of the Criminal 
the contents of Ex. P. 5, proceeded:) Rules of Practice, we are quite satisfied that the 


o c w i . , . second accused’s confession was voluntarily made 

in lw 1 Mr be \ en chalien ^ d 35 m admissible to the Magistrate and that he could have been 

^f^ a ^ lallluu 10r Ule WPel- under no misapprehension at the time he made 

8 °, u d hdl aie 1VAa ^ ,lstrate recoruing it that he would be released or taken as an ap- 
it did not give the second accusea a specific warn- prover ^ 

ing that it was not intended to maKe him an 


approver as required by Kme 85 of the Criminal 
Ru*es of Practice. Rule lays down that no 
magistrate shail record any statement or confes¬ 
sion made by an accused under S. 164, Criminal 
P. C., until he has explained to the accused that 
he is under no obligation to answer any question 
at all and lias warned the accused that it is not 
intended to make him an approver and that any¬ 
thing he says may be used against him. This rule 
then sets out certain question which Magistrates 
may useiully put. The Magistrate put the lo*lowing 
questions to the second accused. 

“Did the police oiler inducements to you that you 
would be released if you make a statement be¬ 
fore Magistrate in Court? 

Have you understood that the statement you give 
will be used against you?” 

We think that tins is a substantial compliance with 
the requirements of Rule 85 although the word 
“approver” was not actually imported into the 
question. Our attention has been drawn to a re¬ 
cent Bench decision. In re: ’VENKATAREDDI’, 
(1950) 2 Mad L J 298, a case where there were 
several accused, two of whom made confessions 
which they retracted. There were 8 accused origi- 
nany charge-sheeted. The learned Bench held 
that tiie omission by the Magistrate to warn the 
two accused, who made confessions that it was 
not intended to take them as approvers was fatal 
to the admissibility of the confession. The 
learned Bench relied on ‘GOVINDA SUBBARA- 
MAYYA v. EMPEROR’, 1937 Mad W N Cr 34, a 
decision by a single Judge and an unreported 
Bench decision in *R. T. No. 55 of 1947* for the 
position that such an omission was fatal to the 
admissibility of a confession. We cannot regard 
that decision as laying down any hard and fast 
rule that in all cases, where there has been a 
technical breach of Rule 85 in giving the warning 
required there, a confession is rendered inadmis¬ 
sible. This specific point was considered in Tn re: 
‘KAMSALA MUNEYYA’, ILR (1938) Mad 348\ by 
Mockett and Horwill, JJ., who observed that the 
object of putting the questions set out in Rule 85 
was merely to enable the Magistrate to make sure 


(10) However quite apart from the confession, 
fhcre is ample and overwhelming evidence against 
both the appellants that they way-laid this bandy, 
each carrying a loaded revolver. The learned 
Sessions Judge found it was the first accused who 
shot the deceased in the head with the black re¬ 
volver (M. O. 5). 

(Their Lordships reviewed the evidence and 
agreed with the Sessions Judge that the first 
accused fired the shot and then proceeded.) 

(11) The case of the second appellant, whom all 
the assessors were of opinion was not guilty, but 
who has been convicted under S. 302, I.P.C., read 
with S. 34, I.P.C., requires different consideration, 
Mr. Venkataraman, has urged that the second 
accused had no common intention of killing the 
deceased and cannot be convicted of murder. 
Under S. 34, I.P.C., when a criminal act Is done by, 
several persons in furtherance of the common in¬ 
tention of all, each of such persons is liable for 
that act in the same manner as if it were done by: 
him alone. It has been conclusively established ‘ 
that accused 1 and 2 had the common intention 
of robbing the deceased, each armed with a loaded 
revolver. By their taking loaded revolvers with 
them, they clearly had a common intention to use 
these revolvers if necessary to effect robbery, and 
if necessary by killing Subramania Mudali if he 
should offer resistance. In this ca«e there can 
be no doubt that if Subramania Mudali meekly 
put up his hands and surrendered'the money he 
had in the bandy, he would have escaped with his 
life, instead of which he courageously resisted 
these armed bandits, one of whom, accused 1, 
shot him fatally in the head. In ‘BARENDRA- 
KUMAR GHOSH v. EMPEROR’, 52 Cal 197, the 
Privy Council considered the case in which three 
men of whom the appellant was one entered a 
Post Office. Shots were fired at the Postmaster, 
who was hit in two places and died. The trial 
Judge directed the Jury that if they were satis¬ 
fied that the postmaster was killed in fur-^ 
therance of the common intention of all 
the three men, then the prisoner was guilty 
of murder, whether he fired the fatal shotr 
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or not.. Their Lordships of the Privy Council 
held this direction was correct. When more than 
one high-way robber is armed with a revolver, 
they 'obviously cannot be permitted to escape 
liability for murder on the ground that the prose¬ 
cution has failed to show conclusively which 
robber fired the fatal shot. Nor can an armed 
bandit plead, when a person at whom he levels a 
revolver offers resistance that he did not intend to 

. shoot to kill or that the revolver accidentally went 

r off in the course of a scuffle. A common inten¬ 
tion to use loaded revolver for the purpose of 
killing if necessary has to be presumed against 
bandits, and high-way robbers, who are armed 
with these weapons and if a man is killed, the 
robbers so armed and acting in concert are all 
clearly .guilty of murder under S. 302, read with 
S. 34, LP.C., though each may not have actuaUy 
.fired a-fatal shot. 

(12) We are satisfied that the second accused 
has been rightly convicted by the learned Sessions 
Judge under S. 302, I.P.C., read with S. 34, LP.C. 
An eloquent plea has been made on behalf of the 
first accused on the score of his youth. We are 
wholly unable to find any extenuating circum¬ 
stances. The evidence shows that he and the 
second accused deliberately commenced a career 
of high-way robbery armed with loaded revolvers. 
We cannot regard what appears to have been an 
inexperienced and blundering first attempt as an 
extenuating circumstance, culminating as it did in 
the murder of a plucky and courageous man. We 
confirm the sentence of death passed on the first 
accused while confirming his conviction for mur¬ 
der. As regards the second accused we think that 
as he did not fire the fatal shot he may be awarded 

t the lesser penalty and sentence him to trans¬ 
portation for life. 

(13) We should like before concluding to make 
one or two observations. The learned Sessions 
Judge rather extraordinarily split up this case 
committed under Ss. 302, 307 and 392 and tried 
only the case of murder against accused 1 to 4 
leaving the charge of robbery to be dealt with at 
a separate trial. We are wholly unable to follow 
why he adopted this course as obviously robbery, 
which culminates in murder, should be dealt with 
at one and the same trial. In ’BARENDRA- 
KUMAR v. EMPEROR’, 52 Cal 197, charges under 
Ss. 302 and 394, I.P.C,, were tried together. We 
are unable to follow what the learned Sessions 
Judge meant by saying that the case was solit up as 
a matter of convenience. Accused persons can¬ 
not be tried a second time on precisely the same 
evidence, once for murder and then again for 
robbery. Rule 156 of the Criminal Rules of Prac¬ 
tice may be responsible for the learned Sessions 
Judge’s decision. This rule merely states that it is 
Inconvenient to try offences such as murder and 
theft at the same trial, and that in such cases 
Sessions Judges would exercise a sound discretion 
in holding separate trials and following the proce¬ 
dure in S. 240, Criminal P. C. This is not a case 

K covered by this rule and the accused should obvi¬ 
ously have been tried both for murder and robbery 
at one and the same trial. We are also satisfied 
in agreement with the learned Sessions Judge that 
only the two appellants carried revolvers though 
P.W. 2 whose evidence was confused in what was 
for him a most alarming experience, said that all 
the robbers were armed with revolvers. 

C.R.K./R.G.D, Order accordingly. 
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FULL BENCH 

RAJAMANNAR, C. J., RAGHAVA RAO AND 
VENKATARAMA AIYAR JJ. 

T. Dakshinamoorthy, Petitioner v. Thulja Bai 
and another. Respondents. 

Civil Misc. Petn. No. 4955 of 1950, D/- 9-11-51. 
t Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (XV (15) of 
1946), S. 7 (3) — Residential and non-residen- 
tial building — Test indicated — Purpose of 
letting and not structural fitness is the test. 

ror the purpose of determining whether a 
building is residential or non-residential one has 
to bear in mind a few salient considerations: 
(1) Where there is an instrument of tenancy 
specifically and explicitly declaring the purpose 
of the letting as residential or non-residential, 
no difficulty generally arises, (2) where there 
s no such instrument of tenancy the question 
will have to be considered on the basis of direct 
evidence aliunde concerning the purpose of the 
letting, which may be adduced in a case; (3) 
If no such evidence too is forthcoming, the 
Court can only look at the evidence concerning 
the user of the premises by the tenant down 
to the date of the application for eviction as 
acquiesced in by the landlord. For such user 
and such acquiescence afford a safe basis for 
an inference of agreement between the parties 
as to the purpose of the letting; (4) Where 
there is evidence of such user, but there is no 
evidence of such acquiescence, the structural 
design, the antecedent user of the building by 
the landlord as known to the tenant and other 
surrounding circumstances, if any, will also 
have to enter into the determination of the 
question whether the building is or is not resi¬ 
dential; (5) Difficulty may sometimes still re¬ 
main, i.e.. after applying the tests above indi¬ 
cated, if the buildings is found let for both 
kinds of purposes, residential and non-residen- 
uai, no distinction being made between one 

part as let for one purpose and the other for 
the other purpose. In such a case what has to 
be determined as a question of fact is, what 
was the real, main and substantial purpose of 
the letting? 

What is at the inception a residential build¬ 
ing may well become a non-residential one by 
force of the terms of a letting, and any conver¬ 
sion, after the letting, of a residential building 
into a non-residential may well take place 
within and only within the limits which the 
statute prescribes. That if prior to a letting 
a building happens to have been of one cha¬ 
racter it must for ever keep that character ir¬ 
respective of what the effect of the letting or 
of the acts of parties subsequent to the letting 
may, be. is a difficult, if not impossible, posi¬ 
tion. The original design of the structure may 
have been one suitable to residence, but if by 
the letting it became non-resident’al in charac¬ 
ter, there is no reason why one may not take 
it as such for the purpose of S. 7, sub-s. (3). 
If a landlord has let out a building for a resi¬ 
dential or non-resident'a! purpose as the case 
may be. it is only fair that when he seeks an 
order directing the tenant to put him in pos¬ 
session of the property, he has to show that 
he fulfils the reouirements of sub-cl. (i) or (li) 
of Cl. (a) of sub-s. (3) of S. 7. Having let out 
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the building as for a non-residential purpose, 
it would be unfair if the landlord were allowed 
to urge the requirement of the building for his 
own occupation, which is really a condition of 
his seeking to recover a residential building let 
out by him. The purpose of the letting and the 
condition of the landlord’s recovery have alike 
reference to a residential or non-residential 
purpose according as a given case falls under 
sub-cl. (i) or sub-cl. (ii) of sub-s. 3 (a) of S. 7. 

There is no rule of law which in any and 
every case forbids the interpretation of the 
same expression in two different senses as used 
in two different places although in one and the 
same provision of the statute. “Residential 
building’* in S. 7 (3) (a) (i) in the first place 
where it is used may well mean “a building let 
or to be let for the residential purposes’’; 
where it is next used, it may as well mean sim- 
pliciter “a building of residential character*’. 

For several years the building was being used 
for the residence of the petitioner and P. W. 2. 
Then, it was let to a tenant who was carrying 
on business in ‘chappals’ and thereafter to the 
present tenant for his business in hides and 
skins. Structurally the building appeared to 
have been meant for residence rather than for 
carrying on business. The locality in which the 
building was situate was predominantly a busi¬ 
ness locality: 

Held that the purpose of the letting being 
non-residential, the mere structural fitness of 
the building for residence at the time of the 
letting did not avail the landlord to contend 
that because he was not in occupation of a 
residential building of his own in the City and 
required this building for his own occupation 
he could evict the tenant from the premises. 
English Case law discussed. 

(Paras 10, 15, 17, 30) 
R. Ramamurthi Aiyar for A. Nagarajan and 
A. Viswanathan, for Petitioner; P. S. Panjat- 
chara Mudaliar, for Respondents. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’48) CMP No. 6150 of 1948 (Mad) (Prs 4, 11)’ 
(’49) 1949-1 Mad L J 74: (AIR (36) 1949 Mad 
78 5) (Pr 24) 

(1921) 1 K B 541: (90 L J K B 656) (Pr 24) 
(1924) 1 K B 936: (93 L J K B 521) (Prs 5, 20) 

(1944) 1 K B 679: (113 L J K B 552) (Pr 22) 

(1925) 2 KB 702: (94 L J K B 715) (Pr 20) 

(1949) 2 KB 194: (1949-1 AUER 570) (Pr 23) 

(1919) W N 170: (35 TLR 525) (Pr 25) 

RAJAMANNAR C. J.: Under S. 7(3) of the 
Madras Buildings (Lease and Rent Control) 
Act, a landlord may apply to the Controller 
for an order directing th e tenant to put the 
landlord in possession (i) in the case of a resi¬ 
dential building, if he requires it for his own 
occupation and if h e is not occupying a resi¬ 
dential building of his own in the city, town 
or village concerned. 

(2) The Act does not contain a definition of 
a residential building. There is however, a 
definition of “building’’. “Building” means, 
“any building or hut or part of building or hut, 
let or to b e let separately for residential or* 
non-residential purposes”. 

(3) Th e only question in this case is whether 
th e building which is the subject-matter of the 


application is a residential or a non-residential 
building. Th e findings which are material for 
a determination of this question are as follows- 
For several years th e building wa s being used 
for the residence of the petitioner and P W 2 
Then, it was let to a tenant who was carrying 
on business in ‘Chappals’ & thereafter to the 
present tenant for his business in hides and 
skins. Structurally the building appears to 
have been meant for residence rather than for 
carrying on business. The locality in which 
the building is situate is predominantly a busi¬ 
ness locality. 

(4) If the sole test for determining whether 
a building j s residential or not is the purpose 
for which the building was let to the tenant 
in occupation at the tim e of the application for 
eviction, then undoubtedly, the building is a 
non-residential building. But the appellate tri¬ 
bunal in this case, the Chief Judge of the 
Court of Small Causes, has held that as it was 
onc e used for residential purposes and was 
structurally such that it must have been intend¬ 
ed for residence,mer e user for a number of 
years as a non-residential building would not 
make it non-residential and therefore it must 
be deemed to be a residential building. In 
coming to this conclusion he was largely in¬ 
fluenced by th e observations made by this 
Court in a decision to which I was a party in 
,C. M. P. No. 6150 of 1948. In that case the 
building was actually being used as a res¬ 
taurant at the time of the application for; evic¬ 
tion but by its nature and by its structure it 
was a residential building. Both th e Rent Con¬ 
troller and the appellate tribunal held that it 
was a residential building. In view of the fact 
that by its nature and structure the building 
was residential in character it was held, that 
the appellate tribunal was justified in its find¬ 
ing. I went on to say, 

“If by reason of the original character it was 
residential, the fact that for sometime—may 
be even for a long time—it was being used 
for purposes other than residence, would by 
itself not make the building non-residential." 

Reliance was placed on S. 11(1) of the Act, but 
we were inclined to hold that what was con¬ 
templated by that section was structural al¬ 
teration which converted a residential building 
into a non-residential building. 

(5) Since that decision I have come across 
other cases in which conflicting considerations 
have placed me often in a state of uncertainty 
as to the meaning to be given to a “residen¬ 
tial building” i n S. 7(3). If the definition of 
“building” gives a clue, then, a residential 
building is a building let or to be let for resi¬ 
dential purposes. That furnishes no doubt a 
simple test which has also the merit of reason¬ 
able certainty. But I hav e found it difficult 
to adopt that tost in the case of a building which 
for instance, might be the family house of the 
owner in which he and his predecessors had 
been residing for years and therefore was at 
one time a residential building which, however, 
has been let for business purposes at the 
material period. The question will then arise 
whether there has been a conversion of a resi¬ 
dential building into a non-residential building. I 
was at on e time inclined to think that the 
conversion contemplated was by means of a 
structural alteration. But my attention has been 
drawn to the decision in ‘WILLIAMS v. PERRY’, 
(1924) 1 K B 936, in which Swift J. observed: 
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“I can see no reason why a dwelling house residential and non-residential buildings.. 

should not b e converted into business pre- and to prevent unreasonable eviction of 

mises just as much by th e agreement of the tenants therefrom.” 

parties and their user as by structural al- Next the definition of “building” in S. 2(1) is 
teration.” that it means 


These remarks appear to m e to show a way 
out of the difficulty. 

(6) I expressed mor e than onc e the desirabi¬ 
lity of the Legislature clarifying th e position 

Vby a definition of a residential building, but 
evidently there has been no attempt in that 
direction. As this is a matter which constant¬ 
ly comes up throughout the State, it is desirable 
that there should be a n authoritative ruling 
laying down at least certain broad tests to find 
out if a building is or is not a residential build¬ 
ing within the meaning of the Madras Build¬ 
ings (Lease and Rent Control) Act. 

(7) The petition will b e posted befor e a Full 
Bench. 

(8) PANCHAPAKESA AIYAR J.: I agree. 

(In pursuance of th e above order, this peti¬ 
tion coming on for final hearing, th e Court 
delivered ih e following ‘Judgment’:) 

(9) RAGHAVA RAO J.: This matter comes 
up on a reference to a Full Bench by my Lord 
the Chief Justice and Panchapakesa Aiyar J. 
The question is whether th e premises in the pos¬ 
session of the petitioner, the tenant, are in the 
nature of a non-residential building, of which 
it is not open to th e landlord, the respondent, 
to ask for possession under Sec. 7(3) (a) (I) of 
Madras Act XXV (25) of 1949 (The Madras 
Buildings (Lease and Rent Control) Act. 

(10) Th e findings of fact material to the 
determination of the question are stated in the 
Order of reference thus: 

“For several years the building was being 
used for th e residence of the petitioner and 
P. W. 2. Then, it was let to a tenant who 
was carrying on business in chappals and 
thereafter to the present tenant for his busi¬ 
ness in hides and skins. Structurally the 
building appears to have been meant for re¬ 
sidence rajher than for carrying on business. 
The locality in which th e building is situate 
is predominantly a business locality.” 

(11) The reference has been necessitated by 
the fact that the Bench which has made it has 
doubted the soundness of the view expressed 
in ‘C. M. P. No. 6150 of 1948’ to which the 
learned Chief Justice himself was also a party 
concerning the test for determining whether a 
building is residential ot not within Madras 
Act XXV (25) of 1949. That view is that if 
by reason of the original nature and structure 
of the building it was residential the fact that 
for some time—may be even for a long time— 
it was being used for purposes other than resi¬ 
dence. would by itself not make the building 

f non-residential. I n the order of reference it is 
observed that if the definition of “building” in 
the Act gives a clue, then a residential build¬ 
ing is a building let or to be let for residential 
purposes. The question is whether the view 
which favours regard for the original structural 
design or th e view which emphasises the im¬ 
portance of the letting of the building as for a 
residential purposes is to b e preferred. 

(12) To have regard to the provisions of the 
Act so far as they throw light upon th e matter, 
w e find first that the preamble states that 

"It is expedient to' regulate the letting of 


“any building or hut or part of a building or 
hut, let or to b e let separately for residen¬ 
tial or non-residential purposes.” 

“Let" in the definition apparently means “let 
at th e time of th e passing of the Act” while 
“to be let” in the definition means “to be let 
after the passing of th e Act”. “Residential 
building” of which as such there is no defini¬ 
tion in the Act must in the light of th e defini¬ 
tion of “building” mean “any building or hut 
or part of a building or hut hut or to b e let 
separately for residential purposes". 

Section 7 (3) (a) (i) provides that, 

“A landlord may apply to the Controller for 
an order directing fh e tenant to put the land¬ 
lord in possession.(i) in th e case of a re¬ 

sidential building, if he requires it for his 
own occupation and if he is not occupying 
a residential building of his own, in the city, 
town or village concerned. 

(ii) in the case of a non-residential build¬ 
ing, if he is not occupying for purposes of a 
business which h e is carryipg on, a non-re¬ 
sidential building i n the city, fown or village 
concerned which is his own or to the posses¬ 
sion of which he is entitled.” 


(13) Then we hav e S. 11(1) which states 
that, 

“No residential building shall be converted 
into a non-residential building except with 
the permission in writing of the Controller.” 


(14) It may be relevant also to notic e at this 
juncture that S. 4 of Madras Act VIII (8) of 
1951 has replaced S. 3 of the Madras Act XXV 
(25) of 1949 by something more detailed than 
and in some respects differing from the provi¬ 
sions of the latter section. Sub-section (5) of 
S. 3 of the Act of 1949 as amended in 1951 
contains three provisos of which the second 
and the third are material to the present dis¬ 
cussion. namely, 

“Provided further that if the building is a 
residential building, it shall not be convert¬ 
ed into a non-residential building unless the 
permission in writing of the Controller is 
obtained under S. 11, Sub-s. (1); 

Provided also that no structural alterations 
shall be made in th e building, unless the 
consent of th e landlord is also obtained 
therefor.” 


From these provisions th e following material 
factors emerge: (1) that the Act must be so 
construed as to prevent unreasonable eviction 
of tenants; ( 2 ) that while “residential" accord¬ 
ing to its ordinary dictionary meaning (Vide 
the Concise Oxford Dictionary, 3rd Edition, 1944 
page 998) may mean one of two things, (i) 
suitable for or occupied by private houses 
(e.g. residential estates, street, quarter) and (ii) 
"connected with residence” (e.g. residential 
qualifications) the latter of which is the one per¬ 
tinent to the present context, the statute brings 
in, with reference to what a "residential build¬ 
ing” means, by its definition of "building" the 
idea that the residential building must be on e 
let or to be let for purposes connected with 
residence; (iii) that th e residential or non- 
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residential character of the building for the 
purpose of a landlord’s application under 
S. 7(3) (a) of th e Act must be determined with 
reference to the date and purpose of the letting, 
the twofold condition for th e application to 
succeed under (i) being that the landlord re¬ 
quires it for his own occupation, and that he 
is not occupying a residential buildi. g of his 
own and under (ii) the condition being that he 
is not occupying for th e purposes of a business 
which h e is carrying on a non-residential build- 
v ^ * s m un toth possession of which 

h e is entitled; (4) that the status which a build¬ 
ing which is his own or to the possession of which 
the letting shall not be converted into that of 
a non-residential building, apparently by the 
tenant, except with the permission in writing 
of the Controller; and (5) that th e two pro¬ 
visos to sub-s. (5) of S. 3 as amended, when read 
together, suggest that th e conversion of a resi¬ 
dential building into a non-residential building 
need not always b e by structural alterations, 
but that if the conversion is by such altera¬ 
tions, the consent of the landlord, in addition 
to th e permission in writing of the Controller, 
is also a prerequisite for such a conversion. 

(15) It seems to us, therefore, that what is 
at th e inception a residential building may 
well become a non-residential by force of the 
terms of a letting, and that any conversion, 
after the letting, of a residential building into 
a non-residential may well take place within 
and only within the limits which the statute 
prescribes. That if prior to a letting a build¬ 
ing happens to have been of on e character it 
must for ever keep that character irrespective 
of what the efTect of the letting or of tne acts 
of parties subsequent to the letting may 
be, seems to our minds to be a 
difficult, if not impossible, position, having re¬ 
gard to th e considerations above set forth. The 
original design of the structure may have been 
one suitable to residence, but if by the ,'et‘ing 
it became non-residential in character, there * s 
no reason why ore may not t? k e if as such 
for lh e purpose of S. 7. Sub-s. (3). It seems 
to us that if a landlord has let out a b uld ; ng 
for a residential or non-residential purpose as 
the case may be, it is only fair that when he 
seeks an order directing lhe tenant to put him 
in possession of the property, he has to show 
that he fulfils the requirements of sub-cjause 
(i) or (ii) of clause (a) of sub-section (3) of 
S. 7. Having let out the building as for a non- 
residential purpose, it would be unfair if we 
were allowed to urge the requirements of the 
building for his own occupation, wh ; ch is really 
a condition of his seeking to recover a residen¬ 
tial building let out by him. The purpos e of 
the le'ting and the condition of the landlord’s 
recovery have alik e reference to a residential 
or non-residential purpose according as a given 
case falls under sub-clause (i) or sub-clause (ii) 
of sub-section 3(a) of S. 7. 

(16) It is true as observed in th e order of 
reference that this sort of test might sometimes 
work a hardship as for instance in the case of 
a building “which might be the family house 
of the owner in which h e ard his predecessors 
had been residing for years and, therefore, was 
at on,* time a residential build ; ng which, how¬ 
ever, has bee-' let for business purposes at the 
n aterial period.” On the other hand, there 
is no denying too that, as also observed in the 
order of reference, the clu e afforded by the 
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definition of “building” in th e matter of the 
determination of the question whether a build¬ 
ing is residential or. non-residential ’’furnishes 
a simple test which has also the merit of rea¬ 
sonable certain y.” Betw en these two con¬ 
flicting tests w e have no doubt buf that the 
latter ought to b e preferred a s more consonant 
to considerations connected with the object 
and purpose of the Act a s explained above 
and the scope and intendment of its several 1 
relevant sections as set fo;th already. This 
Court always listens and listens with du e at¬ 
tention to an argument ‘ab inconvenienti’ or 
even 4 ad miscricordium'. We feel, heowever 
perfectly clear that th e argument of hardship 
cannot prevail here. 

(17) Th e learned advocate for the respondent 
has urged that th e definition of “building” can¬ 
not be treated as aflordr g a clue to the deter¬ 
mination of th e question whether a building 
is residential or non-residemial. H e s iys tnat 
the object of the definition of “building” is not 
that, and that the idea of the definition is to 
show that there can be a letting of a part as 
well as th e whole of the building. Surely that 
is not a complete reading of th e definition of 
“building” which also refers to residential or 
non-residential purposes in connection with the 
letting of the building in whole or in part 
Counsel also urges that this view of what “a 
residential building” is, does not fit in with 
the meaning of that expression as used for the 
second time in S. 7 (3) (a) (i). His point seems 
to be that one and the sam e meaning ought to 
be at ached to that erprcssibn ;s usid in toth 
the places in S. 7 (3) (a) (i), and that such me.n- 
ing must be “a building suitable for residence 
by its structural design” ard not “a building 
let or to be let for residential purposes”; for, 
“if he is not occupying a residential building 
of his own” in that prov sinn cannot mean “if 
h e is not occupying a building let or to b e Jet 
for residential purposes’. Th e suggestion seems 
to hav e some plausibility of reason behind it; 
but there is no rule of law which in any end 
every case forbids the interpretation of the 
same expression in two different se n s's as u c ed • 
in two different places although in cne and the 
same provision of th e statute. “Residential 
building” in th e first place where it is used 
may well mean “a building let or to he l et * or 
the residential purposes”; whore it is n«xt used, 
it may as well mean simplirter “a building of 
a residential character.” After all. the defini¬ 
tion of “building” given in S 2 of the Act, only 
operates where ther e is nothing re~ug~ant in 
the subject or context, as is made olear by the 
opening words of the section. If th e definition 
cannot applied for the ascertainment of the 
m~aof the ex r> res c? on “a reside n tial build¬ 
ing” in ^hp second place in which it is u-'d ;n 
S. 7 (3) (a) (i) but can be allied f r c uch a 
purpose with reference to the first place* * n 
which th e expression “residential building” oc¬ 
cur*? there i.<? ~o reason whv rh»e afT^rd- 
ed by the definition of “building” may not be 
pressed into service for the °soerteinment of 
the meaning of the exnression “residential 
buf dine” as it occurs in the firc t nlacp though 
not as used in the s^c^nd The n u r pose of re¬ 
sidency involved a^d implied in the expression 
“residential building” in both the nlac^s is oT 
course there; only the 'd^a of letting is there 
in the first context, while it is not there *n 
the second. 
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(18) For the purpose of determining whe- 
ther a building is residential or non-residential 
according to the view expressed above of 
what a “residential building” means, we have 
to bear in mind a few salient considerations, 
which (we?) propose to indicate: (1) Where 
there is an instrument of tenancy specifically & 
explicitly declaring the purpose of the letting as 
residential or non-residential, no difficulty gene¬ 
rally arises; (2) where there is no such instru¬ 
ment of tenancy the question will have to be con¬ 
sidered on the basis of direct evidence ‘aliunde* 
concerning the purpose of th e letting, which 
may be adduced in a case. (3) If no such 
evidence too is forthcoming, th e Court can 
only look at the'evidence concerning the user 
of the premises by th e tenant down to the 
date of the application for eviction as acqui¬ 
esced in by the landlord. For such user and 
such acquiescence afford a safe basis for an 
inference of agreement between the parties as 
to the purpose of *he letting. (4) Where there 
is evidence of such user, but there is no 
evidence of such acquiescence, the structural 
design, the antecedent user of the building 
by the landlord as known to the tenant and 
other surrounding circumstances if any will 
also have to enter into the determination of 
the question whether the building is or is not 
residential. (5) Difficulty may sometimes still 
remain, i.e., evidently after applying the tests 
abov e indicated, if the building is found let 
for both kinds of purposes, residential and 
non-residential, no distinction being made be¬ 
tween one part as let for one purpose and 
the other for th e other purpose. In such a case 
it seems to us, that what has to be determined 
as a question of fact is. what was the real, 
main and substantial purpose of the letting? 

(19) As supporting or bearing on these con¬ 
siderations as affording the relevant tests, I 
wish to refer next to a few dec : s ? ons of the 
Courts in England rendered under t^e Rent 
Restrictions Act prevailing there, wh ; ch h^ve 
been cited by learned counsel for th e peti¬ 
tioner. It may be noted that, broadly speak¬ 
ing, in England ther e is distinction made in 
those Acts between a “dwelling house*’ and 

• “business premises.” 

(20) In the case of ‘WILLIAMS v. PERRY*, 
(1924) 1 K B 936, premises which were oc¬ 
cupied from 1914 till 1919 partly as business 
premises and partly as a dwell’ng house, were 
in 19^9 let to the defendant solely as hus J ness 
premises.^ It was held that the prenvses were 
not within th e protection of the Increase of 
Rent and Mortgage Interest (Fes'rcMons) Act 
1920. At the end of the judgment of Swift J. 
with which Arton J. agreed, there is the ob¬ 
servation at page 940 of the Report Quoted in 

i J he Pr der of ref°r*nece b*for e us which is re- 
r levant to the present d scussion: 

“I can see no reason why a dwe'ling house 
should not be converted into busmess pre¬ 
mises iust as much by the agreement of the 
parses and their user as by structural al¬ 
teration.” 

In • the case of ‘HYMAN v. STEWARD*. 
(1925) 2 K. B. 702 the question which arose 
was whether the dwelling ho’K e there in ques¬ 
tion had become converted into bus'ness P~e- 
jages and therefore d ; sent ; ‘led to the p r *tec- 
JJJe^nrrease of Rent and Mortgage 
kresfl (Restrictions) Act, by reason of aban¬ 


donment of all residence whatsoever on the 
part of the tenant. The county Court Judge 
found on the facts proved that there had been 
no such change of user as to destroy the cna- 
racter of dwelling house with which tne pre¬ 
mises were impressed by the tenancy agree¬ 
ment and gave judgment for the defendant, 
which was upheld on appeal. The main point 
about this decision so far as material to this 
case is that it shows that the cnaracter of 
dwelling house may well be impressed upon 
premises by the tefms of the tenancy agree¬ 
ment. The further fact to no.ice is that in 
Greer J’ s judgment at page 712 of th e Report 
there occurs this observation: 

“I confine myself to saying that if there had 
been a complete change of user of the pre¬ 
mises by reason of tne detendant entirely 
ceasing to use them as a dwelling house and 
using them all for business or trade pur¬ 
poses, and if th e plaintiff had not interfer¬ 
ed and was estopped by acquiescence from 
preventing the a t.red user of th e premises 
as business premises, I think that th e pre¬ 
mises could then have been described as 
premises let entirely for business purposes, 
and not partly for residential and partly for 
business purposes.** 

(21) That shows that in England where pre¬ 
mises are let as a dwelling house, conversion 
thereof into businness prem ses can be effect¬ 
ed by such conduct on the part of the tenant 
acquiesced in by the landlord as is sufficient to 
erect an estoppel against the landlord from 
pleading that th e premises must be regarded 
as still continuing as a dwelling house. Here, 
w e have limits set by our own Acts to such 
conversion. 


(22) The next case, ‘VICKERY v. MARTIN*. 
(1944) 1 K B 679, is a dec sion of the Court of 
Appeal and is interesting as only showing that 
in England ther e is in S. 3 sub-s. (3) of the 
Rent and Mortgage Interest (Restrictions) 
Act of 1939 which repeats in practically the 
same words in S. 12. sub-s. 2(ii) of the pre¬ 
vious Act of 1920, a specific prov : sion that it 
is not sufficient to exclude a dwelling house 
from the operation of the Act merely to show 
that part of th e premises is used as a shop 
or (office or) for business, trade or professional 
purposes. It is in view of this specific prov sion 
that Lord Green e M. R. says thus at p. 684 of 
the Rep-rt: 

“I decline, with the language 0 f th e sub- 
section before me, to embark on an inquiry 
what is the substantial use, or what, i n the 
language of th e County Court Judge is the 
principal or ancillary use of these premises.** 

We do not hav e her e a provision to that ef- ‘ 

a, ?d 1 wher e a house is found let for both 
residential and non-residential purposes, as 
I have already stated, the question will arise, 
wha t was the main, real and substantial pur- 
po^e of the letting, residential or non-residen- 


'fi*' The ease of ‘WOLFE v. HOGAN*, 
(19<>9) 2-K B 194 is important as containing 
a discussion of tb P genera] consid“*- a t ! ons per- 
tinenf to th e determination of the question 
whether premises of which possession is s-ught 

?!VJ la t r, . d,ord ar . e ,<let . as a separate building" 
wi'hin the meaning of S. 12 -mb-s. (2) of the 

Rent and Mortgage Interest (Restrictions) Aci 
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of 1920. Those considerations are laid down 
in this decision of the Court of Appeal on 
practically the same lines as we hav e adopted 
earlier in this judgment in enunciating the 
salient considerations connected with th e evi¬ 
dentiary material on th e basis of which Courts 
here have to decide whether a building is or 
is not residential within the meaning of our 
Act. It is not, in our opinion, necessary to 
deal further with this decision. 

(24) We propose next to turn to two deci¬ 
sions not cited at th e Bar.rihe one reported in 
‘KRISHNA NAIR v. VALLIAMMAL\ (1949) 
1 M L J 74 & th e other reported in ‘WALLER 
& SONS v. THOMAS’, (1921) 1 K B 541, 
which bear upon the test of “real mam and 
substantial purpose of th e letting” referred to 
above by us as coming up for application in a 
case where a building as a whole is found let 
for both kinds of purposes, residential and non- 
residential no distinction being made between 
One P ar t as let f° r one kind of purpose an d 
the other for th e other kind of purpose In 
the Madras case decided by Panchapakesa 
Aivar J. what has been ruled by the learned 
Judge is that in determining whether certain 
premises are residential or non-residential, the 
main or primary purpose for which they are 
let out or taken or used must b e considered. 
The premises in that case were held to have 
been let out for a residential purpose, although 
a portion thereof was used for making ‘appa- 
lams’ when people were not sleeping there 
and was used for sleeping purposes when 
‘appalams’ were not mad e there. Says the 
learned Judge at page 76 of the Report: 

“I consider that, in such cases, the primary 
purpose for which the building is let out or 
used should be the determining factor. A 
lawyer may use a room of his house f° r 
giving legal advic e to his clients; an astrologer 
may use a room for his house for giving 
predictions; a barber may use a room of his 
house for shaving his clients; but such use 
of a room will never make a house ^itself 
one used for non-residential purpose.' 

Cases in which premises are used exclusively 
for business purposes or exclusively for dwell¬ 
ing purposes present no difficulty. It is in 
cases in which the purpose of the letting 
happens to be both ways that a test ,.‘L as -; 0 
be sought for th e resolution of the difficulty 
arising from the dual character of the pre¬ 
mises as let. The test laid down by th e learn¬ 
ed Judge seems to our minds to be sound. 

(25) Th e case remaining still for considera- 
tlon is the English case referred to above The 
question ther 0 arose whether a public hous e 
which contained dwelling house accommodation 
constituted a dwelling house which fell within 
the General provisions of Increase of Rent ana 
iSortgage Interest (Restrictions) Act 1920 or 
constituted business premises which fell with¬ 
in S 13 of the Act. Both the learned Judges 
who composed the Divisional Bench, Lush J 
and Me Cardie J. ruled that the premises were 
In thp nature of a dwelling house and not In 
the nature of business premises. Me Cardie Js 
judgment is. however. th e one which /ontains 
matter relevant to th e present discussion The 
learned Judge says first at page 553 of the re- 

P ‘TJnder Vhe Increase of Rent (Restrictions) Acts 
prior to 1920 th e Court of Aoneal had to 
consider this very point in ‘EPSOM GRAND 


STAND ASSOCIATION v. CLARKE’, ( 1919 ) 
W N 170, and there held in the clearest 
terms that a public house was "a dwelling 
house” for the purpose °f those Acts.” 

(26) He then reproduces a passage from. 
Bank L. J’s judgment in the ‘EPSOM CASE’, 
1919 W N 170 which expresses th e reasonin g 
in support of th e conclusion in that case thus: 
“Was this a dwelling house? The house was 
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dwelt in, and it was let to the defendant for ^ 
that purpose. In the fullest sense it was a 


dwelling house, and none the less so because 
it was also a public house. He could not ac¬ 
cept Mr. Distumal’s contention that because- 
it was let for business purposes it could not 
be dwelling house within the Act. If that 
contention were accepted it would exclude a 
great many premises which the Legislature 
did not intend to b e excluded.” 

McCardie, J. then proceeds to observe: 

“That is a definite decision of th e Cour^ of 
appeal, but I confess to feeling that juristic 
criticism may be proper)? applied to it. I 
feel with the deepest respect that the true 
test is to ascertain th e dominant purpose and 
principal user of th© premises. One might 
well have thought that th e dominant purpose 
and object of a public house was to carry . 
on the business of a licensed victualler and 
that the provision of accommodation for the 
occupants was a mere adjunct of the busi¬ 
ness. One might have said that premises do 
not cease to be ‘business premises' because 
dwelling accommodation necessary for the 
purpose of the business is attached. However 
the Court of .Appeal have taken a different 
view and we must loyally follow it.” 

Then the learned Judge proceeds to point out 
that the Act of 1920 recognised the Epsom de¬ 
cision and treated it as an integral part oj 
the scheme of th© Act; fbr S. 12, sub-s. 2(n) 
provided that th e application of the Act should 
not stand excluded by reason only that part 
of the premises was used as a shop or office or 
for business, trade or professional purposes. 
Reading the Epsom decision in conjunction 
with the words of the Act of 1920 says the 
learned Judge in conclusion: 

“I cannot avoid th e conclus’on that this 
house must be treated as a dwelling house . 
within the general provisions ot the Act 
rather fhan as business premises under S w 
with the special modifications therein pro- 

vided.” . , 

(27) Here in our statute as w e have already 

observed, we do not have a ny provision suen 
as came to be enacted in the English Act 0 
1920 by way of giving effect to the Epsom deci¬ 
sion: and if th e juristic criticism applied to 
the Epsom decision by McCardie J. is to be 
accepted as sound, there is no reason *why the 
test of dominant purpose and principal user 
propounded by the learned Judge should noi 
be regarded as applicable to cases arising un¬ 
der our statute. . _ . . 

(28) It is true that the test of dominant pur¬ 

pose and principal user is not always easy oi 
application. Applied certainly it can je. 
speaking generally, though with ^ m e W 

in some cases. Such difficulty in t^e actual 
application of th e test in such cases will on y 
mean that a margin of judicial discretion 
the matter of the determination of the Ques¬ 
tion of the character of th e building as a ques¬ 
tion of fact has necessarily to be allowed for. 
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Stances ol transacUons inspired By mixed 
motives and intents in which the question of 
t v ma in real and dominant motive and intent 
has to be canvassed for validating or in¬ 
validating them are not uncommon in other 
branches of law. There can in our judgment 
be no reason or principle why a canvass of the 
main, real and dominant purpose should be 
regarded as not legitimate in this branch of 
, law in cases where the letting is actuated by 
* mixed purposes. 

(29) It only remains to add that where the 
Court finds the letting to be equally for re¬ 
sidential and non-residential purposes and not 
ma inly or substantially for one or the other 
kind of purppse the application by the land¬ 
lord may well stand whether filed under S. 7 
(3) (a) (i) c r S. 7(3) (a) (ii) of the Act. 

(30) Judging the cas e befor e us on the facts 
found and in th e light of th e legal principles 
indicated in the foregoing, we are of opinion 
that the purpose of the letting being non-resi- 
dential, th e mere structural fitness of the 
building for residence at the time of the letting 
does not avail the respondent to contend that 
because he is not in occupation of a residential 
building of his own in the city and requires 
.this building for his own occupation he can evict 
the petitioner from the premises. This applica¬ 
tion accordingly succeeds with costs. (Advo¬ 
cate’s fee Rs. 100). 

C.R.K./R.G.D. Application allowed. 
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SATYANARAYANA RAO, PANCHAPAGESA 
SASTRI, VISWANATHA SASTRI, RAGHAVA 

RAO AND PANC1IAPAKESA AYYAR, JJ. 

K. Peramanayakam Pillai, Appellant v. S. T. 
Sivaraman and another, Respondents. 

Second Appeal No. 2187 of 1947, D/- 22-3-51. 
• f * (a)Hindu Law — Alienation — Suit for 
partition — Method of adjusting equities be¬ 
tween alienee and non-alienating coparcener. 

A coparcener of a joint Hindu family govern¬ 
ed by Mitakshara obtaining in the State of 
Madras is entitled to alienate his undivided 
share either in the whole of the property or in 
a certain specific item of the property or even 
the whole of a specific item. In all such cases 
the only right which the alienee acquires is 
to stand in the shoes of his vendor and to work 
out his rights by a suit for, partition and in 
such a suit, if without prejudice to the rights 
of the other members of the family, it is pos¬ 
sible to have the share alienated allotted to 
the alienor, it may be allotted to the alienee 
in the right of the alienor. The alienee has to 
k bear the proportionate share of the common 
" burden of the family proportionate to the value 
of the share alienated to him. 

Where an alienation is made by a father or 
manger of a joint Hindu family and if either 
the alienation is fully supported by necessity 
or supported by necessity except to a small 
extent, the alienation has to be upheld. 

If, however, the alienation made by the 
father or manager of a joint family is support¬ 
ed only by partial necessity, the alienee would 
be entitled In a suit for partition instituted 
either hy him or by other coparceners Impugn- 
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ing the alienation to have the alienor’s share 
allotted to him and also to have the binding 
portion of the consideration distributed equally 
having regard to the interest of the alienor and 
the value of the property alienated. 

If the non-alienating coparcener challenges 
the sale made by the father or manager of the 
joint family property on the ground that it is 
not binding on him but institutes a suit only 
to recover his share in the property alienated 
thereby admitting the right of the alienee to 
the other share in that property, and if it is 
found that the alienation is supported by par¬ 
tial necessity, the common burden discharged 
from and out of the consideration should be 
distributed proportionately in the same suit on 
the principle of ‘AIR 1914 Mad 582’. 

If the alienation whether made by a father 
or manager or by any other coparcener, though 
purporting to be for value, is in fact a device to 
make a gift and not a transfer for considera¬ 
tion, the alienation would not defeat the right 
of the other coparceners to take the property 
by survivorship in case of death of the alienor. 
A non-alienating coparcener is not otherwise 
entitled to dispute the adequacy or fairness of 
the consideration for the sale by a coparcener 
and his only right is to insist that the property 
alienated should bear the proportionate share 
of the common burden on the family. 

Neither the alienation of the entirety of the 
interest of a coparcener nor an adjudication 
of a coparcener as an insolvent would have the 
effect of disrupting the status of the family. 

The share or in other words the fraction of 
the share which the alienee acquires is unalter- 
ab y fixed on the date of the alienation and is 
not subject to fluctuation either by subsequent 
births or deaths in the family and in all res¬ 
pects his rights must be determined and equi- 
ties worked out as on the date of the aliena- 

certai “' land for a considera- 

Rs 702? R t a 134 °°H , !. t Whlch 0lUy a sum Of 
ri^hf3 02 f ,™ as ap D lied for discharge of binding 

nn V be • The suit was “ed by the 

son, the relief claimed being partition and 

separate possession into two equal parts and 

lrL ai Vj 0tmen ,! 10 him his share. The plaint 
on the footing that on the date Sf 
the action, the plaintiff and the father were 
™” erS ?/ a Mitakshara joint family andlhat 

inferest° atl ° nS not bind the Pontiff's 

that lhe ! ,ienee was entitled to have a 
condition imposed in the very suit that«»,* 

S O, Jg 

* of . th * Property without payment of 

MV* 

Mad £ Approved.^ ““ 

parceners; AIR 1914 Mad 582 cannot bt wceST 
ed as good law in so far as, whUe rightly ^nc- 
tioning the working out of equities in such a 
case, the rule adopted by it for the purS £ 

one opposed to fundamental concepUoi? 
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taining to the nature of a coparcener’s interest 
in the family estate as well as to the nature of 
the right which the alienee acquires; AIR 1928 
Mad 788 must be accepted as good law as sanc¬ 
tioning the working out of equities in accor¬ 
dance with such fundamental conceptions and 
within and only within the limits set by law. 

(Para 112) 

(b) Judicial Precedents — Two conflicting 
Full Bench decisions — Effect — Civil P. C. 
(1908). Preamble. 

(Per Raghava Rao. J.) : The fact that a Full 
Bench decision of four Judges has not been 
accepted by another Full Bench of four Judges 
does not certainly show that the former has 
ceased to be and that the latter has. in its place, 
become binding authority on the point. Nor 
does the mere fact that later Divisional Benches 
have accepted the later Full Bench ruling and 
refused to consider themselves bound by the 
earlier Full Bench ruling make any difference 
to the continuing existence of the conflict be¬ 
tween the two Full Bench decisions unless one 
of them is upheld and the other overruled 
formally and in an appropriate manner. If 
there are two conflicting Full Bench decisions 
of equal strength on any point, it is necessary 
that the conflict should be submitted to fuller 
Eench for determination in any case in which 
the question on which the conflict exists does 
arise for decision. If this course is not adopt¬ 
ed, Courts subordinate to the High Court are 
left without guidance as to which Full Bench 
ruling to follow and which to reject. 

(Para 80) 

Anno : C. P. C., Pre N. 15. 

(c) Judicial Precedents — Stare decisis. 

(Per Raghava Rao. J.) : The Rule of ‘Stare 

Decisis’ only means that where a rule has be¬ 
come settled law it is to be followed although 
some possible inconvenience may grow from a 
strict observance of it. or although a satisfac¬ 
tory reason is wanting, or although the princi¬ 
ple and the policy of the rule may be question¬ 
ed. The rule can bear no application to a situa¬ 
tion in which there is conflict between two Full 
Bench decisions of equal strength. (Para 80) 

Anno : C. P. C., Pre N. 15. 

(d) Transfer of Property Act (1882), S. 44 
(as amended in 1929) — Effect on rights of 
alienee under Hindu Law. 

Section 44 before the amendment of the Act 
bv the Transfer of Property (Amendment) Act 
of 1929 had not the effect of overriding the 
Hindu Law and would not entitle the alienee 
from a member of the joint Hindu Family to 
claim joint possession of the alie"or’s shan* as 
a ‘enmt-in-common by virtue of the section 
and his only right is to obtain by a suit for 
partition the share to which his alienor would 
be entitled. The words “subject to the condi¬ 
tions and liabilities affecting at the date of 
transfer the share or interest so transferred” 
in Section 44 save the principles established by 
Mitakshara Hindu Law that the right of an 
alienee is only to institute a suit for partition 
to work out his equities, subject to the charges 
and encumbrances affecting the coparcenary 
property or the interest of the alienor at the 
time of the transfer. These principles are not 
In any manner and to any extent affected or 
altered by Section 3 of the Transfer of Property 


(Amendment) Act and Section 2 of the nri«_ 
cipal Act. 13 Mad 275, held still good law 

Anno : T. P. Act, S. 44 N. 6. (Para 28) 

T. M. Krishnaswami Aiyar, R. Sethurama 
Sastri and P. Boopathi, for Appellant- K’ V 
Venkatasubramania Aiyar, K. Veeraswami'and 
V. P. K. Nambiar, for Respondents. 
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SATYANARAYANA RAO J.: The third 
defendant is the appellant in this second appeal. 
The facts are not seriously in dispute and are 
not complicated. The question raised is also a 
simple one, though the arguments before us 
ranged and covered a wider ground not strictly 
germane to the disposal of the case. The case 
itself was heard in the first instance by Pan- 
chapagesa Sastri J. who directed the papers 
to be placed before the Hon’ble the Chief Jus¬ 
tice for the case to be heard either by a Bench 
or a Full Bench in view of the conflicting deci¬ 
sions relating to the method of adjusting the 
equities between the alienee and the non¬ 
alienating coparcener under a sale, part of the 
consideration of which was applied for pur¬ 
poses binding on the family. The case then 
came up for hearing before a Full Bench of 
three Judges who referred the case to .a fuller 
Bench of five Judges. When the matter was 
referred to the Fuller Bench, the case itself and 
not any particular question was referred and 
therefore the scope of the hearing before the 
Full Bench was not restricted or confined to 
any particular question or questions. The case 
was argued ably on ooth sides for about six 
days and all the available authorities includ¬ 
ing the Hindu Law texts were placed before us. 

(2) The plaintiff is the son of the first 
defendant. The father sold under Ex. D 1 
dated the 28th November 1934 six acres 56 
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cents of land specified in Sch. II attached to 
the plaint for a consideration of Rs. 13,400 out 
of which, as has now been concurrently found 
by the Courts below, only a sum of Rs. 7,022 
was applied for discharge of binding debts of 
the family. The father was adjudicated an in¬ 
solvent in I. P. No. 17 of 1935, Sub-Court, Tiru- 
nelveli and the properties specified in Schs. 4 
to 12 appended to the plaint were sold by the 
• • . ^ in whom the interest of the 

insolvent had vested by reason of the adju¬ 
dication. The present suit was filed by the son 
on the 11th January 1945 impleading all the 
alienees of the father as well as the Official 
Receiver as defendants. The relief claimed in 
the suit is partition and separate possession of 
each item of property in each of the schedules 
1 to 12 into two equal parts and for an allot¬ 
ment to him his share, one of the parts in 
each item. The plaint proceeds on the footing 
that on the date of the action, the plaintiff 
and the first defendant were members of a 
Mitakshara joint family and that the aliena- 
tions made, either by the first defendant or the 
Official Receiver, do not bind the plaintiff’s 
interest in the family properties specified in 
Schs. 1 to 12 of the plaint. 

The plaintiff examined on his side, the first 
defendant, his father as P. W. 1 who admitted 
in his evidence that he and the plaintiff were 
undivided on the date of the suit and that the 
properties were ancestral properties allotted to 
the father’s share in a partition between him¬ 
self and his elder brother in 1930. In this 
appeal we are concerned only with the aliena¬ 
tion by the father in 1934 in favour of the third 
defendant of Sch. II properties. The plaintiff 
attacked the sale in favour of the third defen¬ 
dant alleging that it was neither for necessity 
nor for the benefit of the joint family and that 
it was an undersale. It has been found that 
the value of the properties conveyed under 
Ex. D. 1 was not Rs. 13,400 but Rs. 16,400 on 
the date of the sale and that the considera¬ 
tion from out of this sale was binding on the 
family only to the extent of Rs. 7022. 

As a result of this finding, a preliminary de¬ 
cree for partition and recovery of possession of 
the plaintiff’s half share in the properties 
comprised in Sch. II was granted in favour of 
the plaintiff without making any provision for 
the payment by the plaintiff of a proportionate 
share of the binding consideration. This decree 
was affirmed on appeal by the District Judge. 
Both the Courts, in rejecting the claim of the 
third defendant for a provision for payment by 
the plaintiff of a proportionate share of the 
binding consideration as a condition precedent 
for the recovery of a half share in the proper¬ 
ties. followed ‘VENKATA PATHI v. PAPPIAH’, 
51 Mad 824. 

(3) In this second appeal by the third defen¬ 
dant, there is no dispute regarding the decree 
which recognised the right of the third defen¬ 
dant to a half share of the properties conveyed 
under Ex. D. 1, as the plaintiff claimed in the 
suit itself to recover only a half share in the 
properties. The question debated is whether or 
not the third defendant is entitled to a condi¬ 
tional decree making it obligatory upon the 
plaintiff to pay a half share of the binding 
consideration before he is allowed to recover 
possession of his half share after partition of 
the properties by metes and bounds. The appel¬ 
lant invokes, in support of his contention, the 
decision of this Court in ‘VADIVELAM v. 
NATESAM’, 37 Mad 435, while the respondent 


maintains that that case was wrongly dwirtaa 
and that the decision proceeded on an "erm. 
neous assumption of Hindu Law and shouW 
not therefore be followed and that the apDel- 
lant is not entitled to any equity and his right 
is only to the half share admitted by the 
plaintiff. 

In other words, learned counsel for the res¬ 
pondent stated the position he takes up as fol¬ 
lows: The alienee from a coparcener of joint 
family property is entitled only to work out 
his rights by way of a general partition and is 
not entitled to claim to retain any specific item 
of property or a portion of it conveyed to him. 
Secondly, if without marshalling and a gene¬ 
ral partition, the alienee is allowed by the con¬ 
sent of the non-alienating coparcener to remain 
in possession of a share of the property alien¬ 
ated. any claim that he may have against the 
joint family in respect of the binding portion 
of the consideration must be regarded as satis¬ 
fied ‘pro tanto’ by the value of the property 
allowed to be kept by him. This, according 
to his contention, exhausts the entire equity 
which an alienee from a coparcener is entitled 
to under Hindu Law. Of course, during the 
progress of the arguments, he did not stick 
to this extreme contention. 

(4) Though the case itself may be disposed 
of on a narrow ground, as the arguments before 
us covered a larger ground, relating to the 
rights of the alienee from a member of a joint 
family, it is necessary to advert in this judg¬ 
ment to the whole topic and examine the basis 
of the equity which an alienee has, under Hindu 
Law, in respect of an alienation by a copar¬ 
cener. The decisions dealing with the ques¬ 
tion of equities in favour of an alienee are 
not many, though they are not wholly recon¬ 
cilable. 

(5) It is necessary to go back to the very 
foundation of the right of a coparcener to 
alienate his interest in the family property, in 
order to appreciate the later developments in 
the law relating to it. Apart from the inroads 
made by decisions into the strict view of the 
rights of members in a coparcenary in respect 
of the family properties, it may be stated that 
the joint undivided family is the normal feature 
where the law of Mitakshara obtains. The 
joint family has a corporate character and a 
status of its own and can exist as a legal 
entity without owning joint family property. 
There is no presumption that the family owns 
joint porperty. The family can exist without 
property: vide ‘JANAKIRAM CHETTI v. NAGA- 
MONY MUDALIAR\ 49 Mad 98. It is open 
to the members by mutual consent to hold 9 r 
own any of the properties of the family in 
severalty without affecting their status as 
members of a joint family.'but so long as the 
property continues undivided, there is a com¬ 
munity of interest and unity of possession 
among all the members, with its consequent 
right to joint possession and joint enjoyment. 
Every coparcener has a proprietary right in 
the property of the family subject, however, to 
a similar right in others and in this respect, 
there is a fundamental difference between 
Mitakshara law and the Dayabhaga law. 

Th e member of the family has no ascertained 
share in the property which is capable of being 
dealt with by him. The interest he possesses 
in the property is a fluctuating interest liable 
to be diminished by births in the family and 
equally liable to be increased by deaths. Each 
member by his birth acquires an interest in 
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the property and the death of a member passes 
™ his interest to the other members by sur- 

^/CPobserved by Lord Westbury in the well- 
(knowif case of 'APPOVIER v. RAMA SUBBA 
AIYAN\ 11 Moo Ind App 75 PC: 

“According to the true notion of an undivided 
family in Hindu Law, no individual member 
of that family, whilst it remains undivided, 

, can predicate of the joint and undivided pro- 
1 perty, that he, that particular member, has a 

certain definite share.but when the 

members of an undivided family agree among 
themselves with regard to particular pro¬ 
perty, that it shall thenceforth be the sub¬ 
ject of ownership, in certain defined shares, 
then the character of undivided property 
and joint enjoyment is taken away from the 
subject-matter so agreed to be dealt with; 
and in the estate each member has thence¬ 
forth a definite and certain share, which he 
may claim the right to receive and to enjoy 
in severalty although the'property itself has 
not been actually severed and divided. 

And later he pointed out the two-fold applica¬ 
tion of the word ‘division 1 : 

“There may be a division of right; and there 
may be a division of property.” 

The division of right is brought about by 
division of the stalus of the family by methods 
known to law which have the effect of convert¬ 
ing, to use an expression known to English 
law, a joint tenancy into a tenancy in common. 
The division of the right does not amount to 
a division of the property by metes and bounds. 
The unity of title under which the property 
, is held by the family as a corporate unit is 
f broken so as to bring about a severance of 
the right though not of the property. This 
indicates that the title to the joint property, 
i.e., jointness of the status of the family is one 
thing and the division of the property is sepa¬ 
rate and distinct. Of course, it is open to the 
members to divide a portion of the property 
without affecting the status of the family and 
confining the'breaking up of the unity of title 
only to the extent of the propetry so divided. 

Every coparcener is of course entitled to have 
the property divided by metes and bounds 
either by agreement or by suit or he may 
merely get his status as a member of the family 
severed so as to bring about a definition of his 
share in the property. Of course, this sever¬ 
ance in status may be brought about by agree¬ 
ment or by a unilateral declaration of his to 
hold the property in severalty in which case 
he would have undoubted right to alienate his 
ascertained share. Until a division either of 
the right or of the property takes place, a co¬ 
parcener, according to the strict Hindu law, 
has no right to alienate his interest in the pro¬ 
perty except with the consent of the other co¬ 
parceners. The power, however, of the father 
or the manager of a joint family to alienate the 
> property of the family, not merely his share for 
purposes binding on the family, such as an 
.existing necessity or benefit, has been recog¬ 
nised by the Mitakshara. 

(6) In Madras and Bombay, from early in 
the 19th century the rights of a coparcener, not 
being a father or a manager of the family, to 
alienate his interest in the family property 
began to be recognised and this was the first 
inroad upon the strict law of Mitakshara. This 
right of alienation by way of sale or mortgage 
was evolved and first recognised by Sir Thomas 
Strange in 1813 in HAMAS AMI v. SESHA- 


CHALA’, Notes of Cases Vol. II 234, (74) !827 
Edn. He was supported in that view by Mr. 
Ellis and also by Mr. Colebrooke. In Vol. I of 
Strange’s Hindu Law, 1830 Edn., the rule la 
stated at page 202: 

“In favour of a bona fide alienee of undivided 
property, where the sale or mortgage could 
not be sustained as against the family, such 
amends as it could afford wouldbedue.out 
of the share of him, with whom he had dealt 
(i.e. the alienee): and, for this purpose, a 
Court would be warranted m enforcing a 

Volume" II of Strange’s Hindu law, at page 
349, 1830 Edn. contained a case where a mem¬ 
ber of a family disposed of a village belong¬ 
ing to the family. It was held that the sale was 
without authority, general or special, but in 
setting aside the sale on the ground of want of 
authority, it was pointed out that equity would 
require redress to be afforded to the purchaser 
by enforcing a partition of the whole or a suffi¬ 
cient portion of it, so as to make amends to the 
purchaser out of the vendor’s share and that 
the sale was valid only so far as the sellers 
share in the property was concerned. The dis¬ 
tinction between a gift of a coparceners share 
and a sale or mortgage is noticed at page 433 
of Vol. II (Strange’s Hindu Law) and it was 
pointed out that in the case of gratuitous aliena¬ 
tion, there is no kind of equity but in the case 
of a transfer for consideration, the injustice 
to the alienee may, however, be prevented by 
making the alienor repay the m<?ney or valu¬ 
able consideration received by him and parti¬ 
tioning the property for the purpose of enforc¬ 
ing payment from his share. 

The opinion of Colebrooke in support of the 
view of Sir Thomas Strange is to be found at 
page 344 Vol. II of Strange's Hindu Law where 
it is stated that the 

“consent of the sharers, express or implied, is 
indispensable to a valid alienation of joint 
property, beyond the share of the actual 
alienor: & that an unauthorized alienation by 
one of the sharers is invalid, 'beyond the 
alienor’s share’, as against the alienee." 

(7) This takes us back to 1827 and 1830. In 
1863, both the Madras and Bombay High Courts 
recognised the right. The decision of the 
Madras High Court is ‘VIRASWAMI GRAMANI 
v. AYYASWAMI GRAMANI’, 1 Mad H C R 471, 
by Scotland, C. J. and Bittleston, J. and in the 
course of the judgment, reference was made to 
the earlier decisions of 1853 and 1855 which de¬ 
cided that one of several coparceners may bind 
his own share by alienation and that it is li¬ 
able for his individual debt. The opinion of Sir 
Thomas Strange and the decision in ‘RAMA- 
SWAMI v. SESHACHALA’, Notes of Cases, VoL 
2, 234; 1827 Edn., were referred to in the course 
of the arguments by Mr. Mayne. The decision 
arose out of a suit on the Original Side of .this 
Court and related to two houses on the Chula 
Bazaar Road. The sale itself was an execution 
sale but in dealing with the execution sale, the 
Court had to consider the right of the coparce¬ 
ner to alienate his share and it is stated in the 
judgment that the purchaser or execution cre¬ 
ditor of the coparcener is entitled to the share 
to which, if a partition took place, the copar¬ 
cener himself would be individually entitled the 
amount of such share, of course, depending on 
the state of the family. To a similar effect is 
the decision of the Bombay High Court in *DA- 
MODAR VITHAL v. DAMODAR HART, 1 
Bom H C R 182, about the same year. 
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In 1864 and 1868 there wer e two 
decisions of this Court in ‘PEDDA- 
MUTHULATY v. TIMMA REDDY’, 2 
Mad H C R 270 and ‘RAYACHARLU v. VEN- 
KATARAMANIAH’, 4 Mad H C R 60. The de¬ 
cision in 'VIRASWAMI GRAMANI v. AYYA- 
SWAMI GRAMANI’, 1 Mad H C R 471, was fol¬ 
lowed. In ‘PEDDAMUTHULATY v. TIMMA 
REDDY', 2 Mad H C R 270, the suit was by 
one of the three brothers, the eldest of an un¬ 
divided family, for setting aside of a sale of 
family property made by the father and his 
third son. The sale of course was not binding 
on the non-alienating coparceners. The decree 
actually passed in that case was a declaration 
that the plaintiffs were entitled to a three-fifth 
share of land sued for, divided from that ac¬ 
quired by the defendant alienee and delivered 
to the plaintiffs. It was not even a suit for 
partition but was one to set aside the sale. The 
decision in ‘RAYACHARLU v. VENKATRAMA- 
NIAH', 4 Mad H C R 60, arose out of a peculiar 
suit by the son for a declaration that after the 
death of the father, he was entitled to the whole 
of the ancestral property, moveable and im¬ 
moveable, then in the possession of the father. 
Of course, such a declaration could not be 
granted but in the course of the judgment, the 
decisions above referred to were cited with ap¬ 
proval. Westropp, C. J. in 1873 dealt with this 
question elaborately in ‘VASUDEV BHAT v. 
VENKATESH’, 10 Bom H C R 139 and recog¬ 
nised the right of a coparcener to alienate 
his share in undivided property approving an 
earlier decision of that Court. 

(8) All these decisions, it must be observed, 
were before the decision of the Judicial Com¬ 
mittee in ‘DEENDYAL LAL v. JAGDEEP NA- 
RAIN SINGH’, 4 Ind App 247: (3 Cal 198 PC), 
which established for the first time that: 

"a purchaser of an undivided share of pro¬ 
perty at an execution sale during the life of 
the debtor for his separate debt does acquire 
his share in such property with the power 
of ascertaining and realising it by partition.” 
Sir James Colville who delivered the judgment 
in the case referred to the two decisions of the 
Madras High Court in ‘VEERASWAMI GRA¬ 
MANI v. AYYASWAMI GRAMANI’, 1 Mad HCR 
471, and 'PALANIVELAPPA GOUNDAN v. 
MANNARU NAICKEN’, 2 Mad H C R 416 and 
also the view of the Bombay High Court in 
'DAMODAR VITHAL v. DAMODAR HART, 1 
Bom H C R 182 and 'TRIMBAK ANANT v. 
GOPAL SHET M. MAHADEV’, 1 Bom HCR 
27. 

It was there pointed out that: 

“all these cases, however, affirm not merely 
the right of a judgment-creditor to seize and 
sell the interest of his debtor in a joint estate, 
but also the general right of one member of 
a joint family to dispose of his share in a 
joint estate by voluntary conveyance without 
the concurrence of his coparceners. This lat¬ 
ter proposition is certainly opposed to seve¬ 
ral decisions of the Courts of Bengal.” 

The form of the decree granted by the Judicial 
Committee in that case is a declaration in 
favour of the purchaser at the execution sale, 
that he had acquired the share and interest of 
the judgment-debtor in the property and that 
he is entitled to take such proceedings as he 
shall be advised to have that share and inter¬ 
est ascertained by partition. This decision, 
therefore, is important in two respects. It esta¬ 
blished for the first time the right of a credi¬ 
tor to seize the share of an undivided member 
of the family in execution for the satisfaction 


of the debt due by the member and this rule 
applies to all the Provinces — and secondly it 
established that both in Madras and in Bombay 
a coparcener is entitled to alienate his share. 
The right of the alienee, however, is to work 
out his rights under the alienation by a suit 
for partition. 

In 1874 there were two decisions of the Bom¬ 
bay High Court in ‘PANDURANG ANANDRAV 
v. BHASKAR SADASHIV’, 11 Bom HCR 
72 and ‘UDARAM SITHARAM v. RANU PAN- i 
DUJI’, 11 Bom H C R 76. The first of these 
cases related to a voluntary alienation and the 
case is also important as it was decided by West 
and Nanabhai Haridas, JJ. who are undoubted 
authorities on Hindu law. This case is impor¬ 
tant as it lays down the principles and the man¬ 
ner in which the rights of a purchaser have to 
be worked out and the equities adjusted. This, 
in my opinion, is the first considered judgment 
on the rights of an alienee and his equities. 
The facts in that case were: in 1848 two mem¬ 
bers of an undivided Hindu family mortgaged 
a portion of the joint family property. In due 
course, the mortgagee obtained a mortgage de¬ 
cree and brought to sale a portion of the mort¬ 
gaged property on account of the right and 
interest of one of the mortgagors and the pro¬ 
perty was purchased by the plaintiff in the 
suit. The purchaser then instituted a suit 
against the third member of the undivided fa¬ 
mily for possession of the extent which he had 
purchased in the Court sale. Notwithstanding 
the fact that the purchase in Court auction was 
of a specific extent of property, it was held that 
the right of the purchaser was to sue for par¬ 
tition and not for recovery of possession of the 
extent purchased. 

West, J. stated the position in the course of 
his judgment in these items: 

“Whether Nilo (the mortgagor whose interest 
was sold) had any interest at all in the land 
in 1848, and if he had, what was the extent 
of that interest, are questions which, as there 
was other family property, do not admit of 
an answer without an inquiry into the extent 
and value of the joint property at large, the 
encumbrances resting on it, the members en¬ 
titled to shares, and their respective aliquot 
portions. Nilo’s share was not, supposing the 
family a united one, in any particular part 
of the estate, but in the estate as a whole, 
and could be ascertained only by taking a 
general account and making a distribution 
in accordance with its results. 

In making such distribution without adver¬ 
tence to the claims or interests of any third 
party it might well happen that no part of 
the particular field now in dispute would be 
allotted to Nilo. But Nilo having affected to 
deal with this land as empowered to mort¬ 
gage it, it would be only equitable that, 'ce¬ 
teris paribus', his share should, if Bhaskar 
(the auction-purchaser) takes his place be so 
made up as to embrace wholly or so far as 
possible the 20 guntas which Baskar has 
bought as his.” 

It was pointed out that without prejudice to 
the rights of the other members of the family* 
the 20 guntas purchased by Baskar may be 
allotted to him in the partition. This judgment 
in my opinion, has laid down succinctly ana 
clearly the manner in which the alienee has 
to work out his rights and that decision holds 
the field even now as will be shown later. 

(9) The next important landmark in this 
branch of the law is the decision of the Judi- 
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cial Committee in ‘SURAJ BENSI v. SHEO 
PRESHAD\ 6 Ind App 88: (5 Cal 148 P C). 
It is a decision under the Mitakshara law as it 
obtains in the province of Bengal and arose out 
of a suit by the sons, members of a joint family, 
against an execution purchaser of property sold 
in execution of a decree against the father. 
The prayer in the suit was that the purchasers 
should be restrained from obtaining delivery 
of possession and that the possession of the sons 

>4 should be confirmed. The execution sale took 
place after the death of the father but by the 
time of the death of the father, the property 
was attached and even an order for sale of the 
property was made in execution of the decree. 
There were other questions considered by the 
Judicial Committee but one of the important 
questions for decision was whether by the death 
of the father the sons acquired the property by 
survivorship, thus putting an end to the rights 
of the Court auction-purchaser. 

After referring to the decisions of the Madras 
and Bombay High Courts, Sir James Colville 
who delivered the judgment stated that it was 
settled law in Madras and Bombay that one 
coparcener may dispose of ancestral undivid¬ 
ed estate even by private contract or convey¬ 
ance to the extent of his own share and that 
it followed that such a share may be seized 
and sold in execution for his separate debt. It 
was recognised in that decision that such alie¬ 
nations, voluntary or compulsory, are incon¬ 
sistent with the strict theory of joint undivided 
Hindu family and that the law in the two Pre¬ 
sidencies, Madras and Bombay has been one of 
gradual growth. The rule is stated to have 
been 

$ “founded upon the equity which a purchaser 
for value has, to be allowed to stand in his 
vendor’s shoes and to work out his rights by 
means of partition.” 

Strange’s Hindu Law was cited in support of 
this. It was held that the right of survivorship 
was defeated by the attachment and order for 
sale of the properties and that the auction- 
purchaser was entitled to the share of his judg¬ 
ment-debtor. 


. The actual decree made in that judgment 
was in favour of the plaintiffs confirming their 
possession with a declaration for the benefit 
of the auction-purchaser that he was entitled 
to the share of his judgment-debtor with a 
power of getting the extent of that share ascer¬ 
tained by means of a partition, the share which 
the judgment-debtor possessed in his lifetime. 
By this decision pronounced in 1878, therefore, 
it has been firmly established that in Madras 
and Bombay, a member of a joint family is en¬ 
titled to dispose of his undivided interest either 
by contract or conveyance to the extent of his 
own share and that his share would be answer- 
able for the personal debt during his lifetime 
and to make that share available for discharge 
of his debts after his death, there should be 
at least an attachment of that share during the 
Ufetime of the judgment-debtor (coparcener) to 
defeat the claim of the right by survivorship 
oy the other members. 

The alienee had to face several difficulties in 
working out the right acquired by him under 
a conveyance by a member o f the joint family 
and jus path was not smooth. The right as 
b y the Judicial Committee in ‘SURAJ 
BENSI v. SHEO PROSHAD’, 6 Ind App 88: (5 

ah 1 148 P a C) ’ V 5 step int0 tte shoes of the 
alienor and work out his rights in a suit for 

partition. Suppose after the alienation, another 


coparcener was bom in the family. Is the 
alienee entitled to the share of his vendor as 
on the date of the alienation or is it liable to 
decrease by reason of the subsequent birth 
of a son before the suit for partition was insti¬ 
tuted? The interest of a coparcener in the 
family properties is undoubtedly a fluctuating 
interest and so it was contended before the Full 
Bench in ‘RANGASAMI v. KRISHNAYYAN’, 
14 Mad 408 F B, that the alienee’s share is sub¬ 
ject to a similar disability and a similar fluc¬ 
tuation. No coparcener had a right to a defi¬ 
nite share in the family property until there 
was severance of the joint estate. It was held 
in ‘RANGASAMI v. KRISHNAYYAN’, 14 Mad 
408 F B, which was a case of a birth of a co¬ 
parcener, that the share should be computed 
with reference to the date of the suit for parti¬ 
tion instituted by the alienee. 

As a corollary to this principle, two other 
questions were mooted before the Full Bench in 
‘RANGASAMI v. KRISHNAYYAN’, 14 Mad 408 
F B. If the interest purchased is liable to di¬ 
minution by births in the family subsequent 
to the alienation, was it liable also to increase 
when there was a diminution in the number of 
coparceners by deaths and is the alienee to 
lose the right altogether if by the date of the 
institution of the suit, his alienor died leaving 
no shoes to the alienee to step in? The opi¬ 
nion, though obiter, was expressed in that case 
that the alienee was not entitled to take advan¬ 
tage of the increase in the share by the dimi¬ 
nution in the number of coparceners 
as what he bargained for was a spe¬ 
cific share or a quantum of interest 
and not the vendor’s coparcenary interest, such 
as it might be when the partition was effected. 
The question as to what would happen if the 
alienor should die by the date of the suit, was 
answered by saying.that the interest carved 
out by the sale vested in the purchaser at once 
and that the subsequent death of the alienor 
j 52* th . e effect of divesting what once vest¬ 
ed. The rights under the sale should be work¬ 
ed out on the footing that the vendor was alive 
when the purchaser made a demand for parti¬ 
tion. 


This opinion, though obiter, on both the hy¬ 
pothetical questions, does not appear altogether 
logical and sound. If what was conveyed to 
tne alienee was the fluctuating interest of the 
H, e " e . r ,. in the family property, it should 
logically follow that if the interest should be 
diminished by subsequent birth,s it should also 
increase by deaths. If, on the other hand, it 

Xf Ste r an £ fixed once for a11 on the 

date of the alienation so as not to defeat the 
rights of the alienee even if the alienor were 
to d!e it must follow that the fraction of the 
interest which he had acquired under the pur¬ 
chase must b e treated as once for all having 
been fixed on the date of the alienation. There 
JL? S L re ? SOn . t0 P° st P° ne the determination of 

. t0 ^ date wh en the purchaser 

made a demand for partition. 

. The subject received an exhaustive and 
logical treatment in the illuminating judgment 
?n in the Full Benchcase 

VENKATRAMAYYA v AYYA- 

S I ?«Sk IAYYA ’ , u 25 Mad 690 ‘ 11 aroseout 

of a suit by a purchaser of an undivided moiety 
?! ^w® Plots °f land from one V, a member of 
an undivided family consisting of himself and 
h* s two nephews, brother’s sons. The suit was 

^Utoted after the death of V, agaSSt £ 
nephews for a general partition of the whole- 
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of the family properties and for an allotment of 
the alienor’s share half the interest in the pro¬ 
perty and to recover the half share in the two 
plots conveyed to him by V. The objection 
raised by the nephews was that as the alienor 
died, the plaintiffs right based on equity was 
at an end. 

The right of the purchaser is defined at p. 
716 thus: 

“The law as now settled is that the purchaser 
can enforce the sale only by a partition of 
the entire family property and if in such a 
partition the property sold can, with due 
regard to the interests of the other sharers, 
to the debts due by the family and to an 
equitable allocation of the various items of 
family property to the shares of the several 
coparceners, be wholly allotted to the vendor’s 
share the purchaser will be entitled to the 
whole property which the vendor professed 
to convey to him.” 

The vendee’s right is a transferable right and 
a vested present interest. By describing it as 
a vested interest it is not as if, as was consider¬ 
ed in some decisions, that the learned Judge 
ignored the nature of the right which the trans¬ 
feree from a coparcener acquired under the 
transfer for, at page 710, the learned Judges 
adverts to the fact that the transfer 
“is no doubt an equitable claim in the sense 
that he must be a transferee for value and 
in cases where the transfer relates to a spe¬ 
cific portion of the family property, he has 
no legal right, any more than his transferor 
himself, to insist on that specific portion be¬ 
ing allotted to the share of the vendor. 

Being a purchaser for value, he will have 
an equity to have such portion or so much 
thereof as is practicable so allotted, if that 
can be done without prejudice to the inter¬ 
est of the other sharers. In any suit which 
may be brought by him to enforce the sale, 
all the members of the family should be join¬ 
ed as parties in a partition suit, the subject- 
matter of the suit being the family property 
as it existed at the date of transfer. Such a 
suit may, at the option of the members of the 
family, assume the character of a family parti¬ 
tion suit and a decree may be passed for par¬ 
tition, among all the members of the entire 
family property.” 

It must be observed that unless all the mem¬ 
bers agree to have a partition ‘inter se*, a suit 
by an alienee for a general partition is not 
analogous to a suit for partition in the techni¬ 
cal sense in which it is understood under Hindu 
law as such a suit can be instituted only by 
an undivided member of the family and by 
no one else. It is said that the learned Judge 
proceeded on the assumption that the alienee 
became a co-tenant or tenant-in-common as was 
assumed in ‘VENKATACHALA PILLAI v. 
CHINNAIYA MUDALIAR*, 5 Mad H C R 166. 
The passage above extracted clearly indicates 
and dispels any doubt regarding the view of 
the learned Judge. He, on the other hand, 
pointed out that the view taken in ‘VENKATA¬ 
CHALA PILLAI v. CHINNAIYA MUDALIAR’, 
5 Mad H C R 166, that a purchaser can recover 
the share of the vendor by confining his suit 
for partition to the specific property sold to 
him has not been accepted in subsequent deci¬ 
sions ‘VENKATRAMA v. MEENA LABBAI*. 13 
Mad 275 and 'PALANI KONAN v. MASA KO- 
NAN\ 20 Mad 243, in which the view of West 
J. in ‘PANDURANG ANANDRAV v. BHASKAR 
SHADASHIV’, 11 Bom H C R 72, was adopted. 


The learned Judge also pointed out on the 
basis of the decisions .of the Priw 
Council in ‘DEENDAYAL LAL v. JUGDEEP 
NARAIN SINGH*, 4 Ind App 247: (3 

Cal 198 P C), and ‘SURAJ BANSI KOER v 
SHEO PROSHAD SINGH*, 6 Ind App 88: (5 Cai 
148 P C), that the share of the undivided mem¬ 
ber which was conveyed to the purchaser must 
be determined as on the date of the alienation 
and not as on the date when the suit for parti¬ 
tion was filed by the purchaser. He also consi¬ 
dered the decision in ‘RANGASAMI v. KRISH- 
NAYAN’, 14 Mad 408 F B and expressed the 
opinion that the actual decision in that case 
is opposed to principle and that there is noth¬ 
ing to support the contention that the interest 
conveyed by an undivided member will lapse 
to the family after the death of the alienor 
unless the purchaser instituted the suit before 
the alienor’s death. 


(11) The question whether the mortgagee of 
a Hindu father is entitled to proceed against the 
share of a son subsequently born in the family 
property mortgaged by him, was referred to a 
Fuller Bench of five Judges in ‘CHINNU PIL¬ 
LAI v. KALIMUTHU CHETTI*. 35 Mad 47, in 
view of the observations of Bashyam Aiyangar 
J. in ‘AYYAGIRI VENKATRAMAYYA v. AY- 
YAGIRI RAMA YYA*, 25 Mad 690 F B, throwing 
doubts on the correctness of the decision in 
‘RANGASAMI v. KRISHNAYYAN*, 14 Mad 408 
F B. The case was heard by Sir Arnold White 
C. J., Benson, Munro, Sankaran Nair and Kri- 
shnaswami Ayyar JJ. but before the judgment 
was delivered, Krishnaswami Ayyar, J. resign¬ 
ed his office and became the law member. The 
case was, therefore, again heard by the four 
Judges excluding Mr. Krishnaswami Ayyar & the 
opinion prepared by Krishnaswami Aiyar was, 
under the direction of the Chief Justice, ap¬ 
pended as a note to the judgment. 

The learned Chief Justice, on the strength of 
the decision of the Judicial Committee in ‘SU¬ 
RAJ BANSI KOER v. SHEO PROSHAD SINGH* 

6 Ind App 88: (5 Cal 148 P C), and the decision 
of the Full Bench in ‘AYYAGIRI VENKATARA- 
MAYYA v. AYYAGIRI RAMAYYA*. 25 Mad 
690, of which he was also a member answered 
the question referred to the Full Bench hold¬ 
ing that the quantum of the interest which vests 
in the alienee is not affected by subsequent 
changes in th e number of coparceners. As tne 
doctrine is based on equity”, observed San¬ 
karan Nair, J. at page 56: 

“it is more consistent with equitable principles 
to hold that the purchaser gets the share 
which his vendor was entitled to at the time 
of the alienation rather than that he gets a 
fluctuating share with the result that it win 
depreciate the value of the property and im¬ 
part to the alienation the nature of a gam¬ 
bling transaction.** .. 

There was no doubt certain observations In tne 
opinion of Mr. Krishnaswami Ayyar which are 
no longer good law. For example, he states tna 
the “joint tenancy is destroyed by severance 
and an alienation by joint tenants t 

severance” on the analogy of the real P r °P e *’J 
law in England. This view, however, was noi 
expressed in the other judgments. 

In his conclusion, however, Mr. J Knslma- 
swami Ayyar agreed with the view 0 JJ tbe SrrfL 
Judges. This decision is taken m this Court 
as having settled finally the law p n , T ^J? A E2 / r a 
apd the question was not reopened in DpVKMA 
RAO v. BAPANAYYA’. 1941-1 Mad f j g 
In the Full Bench decision in ‘BALUSWA&u 
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AYYAR v. LAKSHMANA IYER’, 44 Mad 605, 
Kumaraswami Sastri, J. treated it as settling the 
law and all the decisions in which the deci¬ 
sion in 'CHINNU PILLAI v. KALIMUTHAN’, 
15 Mad 47, was followed were collected in the 
judgment in ‘DHARMA RAO v. BAPANAYYA’, 
1941-1 Mad L J 15. No doubt, a dissentient 
note was sounded by Jackson and Mockett, JJ. 
in 'MUTHUKUMARA SATHAPATHIAR v. SI- 
w VANARAYANA PILLAI’, 56 Mad 534; but as 
¥ pointed by the learned editor of Mayne’s Hindu 
Law at page 494 in the foot-note, the decision 
in 'MUTHUKUMARA v. SIVANARAYANA PIL- 
LAr, 56 Mad 534, is contrary to the Full Bench 
in ‘CHINNU PILLAI v. KALIMUTHAN’, 35 Mad 
47 and as a matter of fact, was not followed in 
later decisions in Madras. See also the obser¬ 
vations of Wadsworth and Govindarajachari, 
JJ. in ‘KRISHNAMURTHY IYER v. NATARAJA 
IYER’, 1948-1 Mad L J 430 at page 434. 

Leach, C. J. in ‘DHARMA RAO v. BAPAN¬ 
AYYA’, 1941-1 Mad L J 15, Tefused to reopen 
the question on the ground that in numerous 
decisions extending over a period of 20 years 
(nearly 30 years) by that date, the decision in 
‘CHINNU PILLAI v. KALIMUTHU’, 35 Mad 47, 
was accepted as settled law and there was no 
need for further consideration of that case as 
was thought by Jackson and Mockett, JJ. in 
‘MUTHUKUMARA v. SIVANARAYANA PIL- 
LAI’, 56 Mad 534. The decision in ‘RANGA- 
SAMI v. KRISHNAYYAN’, 14 Mad 408, has 
always been treated as no longer good Jaw 
after the decision in ‘CHINNU PILLAI v. KALI¬ 
MUTHU’, 35 Mad 47. An attempt was made on 
behalf of the respondent by his learned Advo- 
i cate to reopen the question but in view of the 
9 fact that the decision in ‘CHINNU PILLAI v. 
KALIMUTHU’, 35 Mad 47, was treated as hav¬ 
ing settled the law in this Presidency, for so 
long a time and was followed in innumerable 
decisions, it would be wholly unjust and in¬ 
equitable to reopen the question which might 
have the effect of unsettling titles already ac¬ 
quired. The principle of ‘stare decisis’ must 
be applied and we, therefore, were not inclin¬ 
ed to reopen the question. 

(12) “A coparcener may alienate” as stated 
by Mayne in Section 386, page 487 of the latest 
edition, 

‘‘either his undivided share in the whole of 
the family property or his undivided share 
. in certain specific family property or the 
whole of a specific item of the family pro¬ 
perty. In all these cases, the alienee does 
not acquire an interest in the property so as 
to become a tenant-in-common with the mem¬ 
bers of the family entitled to possession, but 
only an equity to stand in his vendor's' shoes 
and to work out his rights by means of a 
partition.” 

Learned counsel for the respondent does not 
take exception to this statement of the law and 
to this definition of the right of the alienee, 
whether the alienation was of the entire inter¬ 
est of the alienor in the whole of the family pro¬ 
perty or whether it was confined to a share in 
a specific item or even extended to a whole of 
the specific item of the family property. 

In fact, he himself relied on this position even 
at the commencement of the arguments in the 
case and relied very strongly on a decision of 
Horwill, J. In ‘SUBBIAH v. VENKATESWAR- 
LU\ 1948-1 Mad L J 478, where at 
page 480, the learned Judge defined the right 
of an alienee of an item of joint family pro¬ 
perty as a right to sue for a general partition 




and to ask that the item of property alienated to 
him, be allotted to the share of his alienor. 
As observed by me earlier in this judgment, 
this definition of the right was first made by 
West J. in ‘PANDURANG ANANDRAV v. BHA- 
SKAR SHADASHIV’, 11 Bom H C R 72 and 
followed in ‘VENKATRAMA v. MEERA LAB- 
BAI,’ 13 Mad 275, and ‘PALANI KONAN v. 
MASA KONAN’, 20 Mad 243 and other deci¬ 
sions. 

(13) No doubt, some of the Judges of this 
Court' held the vieyv that a purchaser of an 
undivided share of a member of a joint family 
became a tenant-in-common with the members 
of the family and was even entitled to posses¬ 
sion along with them. This view was taken 
in ‘VENKATACHALA PILLAI v. CHINNIYA 
MUDALLAR’, 5 Mad H C R 166, by Benson and 
Sundara Aiyar JJ. in ‘SUBBA RAO v. ANAN- 
THANARAYANA AYYAR’, 23 Mad L J 64, by 
Krishnaswami Iyer J. in ‘CHINNU PILLAI v. 
KALIMUTHU’, 35 Mad 47 and by Sadasiva 
Iyer J. in ‘SOUNDARARAJAN v. ARUNA- 
CHALAM CHETTI’, 39 Mad 159. If this view 
were to be accepted the alienee would be en¬ 
titled to joint possession of the specific item 
of the property conveyed to him and would 
also be entitled to mesne profits from the date 
of alienation. But the preponderance of autho¬ 
rity is in favour of the view that he does not 
become a tenant-in-common with the other co¬ 
parceners. Sankaram Nair J. and Bakewell J. 
in ‘NANJAYA MUDALI v. SHANMUGA 
MUDALI’, 38 Mad 684, considered the question 
and held that the alienee does not acquire any 
interest in the property and does not become 
a tenant-in-common as was held by Benson and 
Miller JJ. in ‘SRINIVASA SUNDARA THATHA- 
CHARIAR v. KRISHNASWAMI AIYANGAR’, 
15 Ind Cas 354 (Mad) and Benson and Sundara 
Aiyar JJ. in ‘SUBBA RAO v. ANANTHANARA- 
YANA AYYAR’, 23 Mad L J 64, following the 
opinion of Krishnaswami Aiyar J. in ‘CHINNU 
PILLAI v. KALIMUTHU’, 35 Mad 47, and the 
right of the alienee is defined as a right to 
institute a suit for partition and to have the 
property alienated set apart to the share ol 
the alienating coparcener if it is possible to do 
it without injustice and ■ prejudice to the other 
coparceners. 

This, it is emphasised, is only ‘an equity’ and 
not a ‘right’. If it is not possible to set apart 
property in the aforesaid manner, the only right 
of the alienee is to recover that property allotted 
to the vendor for his share though it may not 
be identical property alienated in his favour. 
This is on the principle of substitution and the 
earlier decisions beginning from ‘PANDURANG 
ANANDRAV v. BASKAR SADASHIV’, 11 Bom 
H C R 72, were referred to and followed. The 
same view was taken in ‘MAHARAJAH OF 
BOBBILLI v. VENKATARAMANUJULU 
NAIDU’, 39 Mad 265, by Wallis C. J. and 
Kumaraswami Sastri J. As the alienee is not a 
tenant-in-common he is not entitled to any 
mesne profits in respect of his share between the 
date of his purchase and the date of the insti¬ 
tution of the suit for partition. The learned 
Judges in ‘BALABADRA PATRO v. KHETRA 
DOSS’, 31 Mad L J 275, followed these two deci¬ 
sions. See also ‘BALASAMI IYER v. LAKSH¬ 
MANA IYER’, 44 Mad 605 and ‘ SUBBA 
GOUNDAN v. KRISHNAMACHARI’, 45 Mad 
449. 

(14) From the foregoing review of the deci¬ 
sions it is abundantly clear that if the alienee 
wishes to enforce his rights whether he is a pur- 
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chaser of the entirety of the interest of a coparce¬ 
ner in the joint family property or a purchaser of 
the interest of a coparcener in an item of pro¬ 
perty or even a purchaser of the whole of a 
specific item, his only right is to institute a suit 
for general partition, the object being to work 
out his equity as against the other non-alienat¬ 
ing coparceners, subject to the burden which the 
alienor as a member of the coparcenary, has to 
bear along with the other coparceners and sub¬ 
ject to an allotment of the property purchased, 
if possible, without prejudice to the rights of 
the other members of the iamily. Even "if he 
is a purchaser of a specific item of property or 
even of the interest of a coparcener in a spe¬ 
cific item, he cannot sue for recovery of posses¬ 
sion of that item in its entirety or a share in 
that item alone after partition. 

If the non-alienating coparcener institutes a 
suit for a general partition impeaching the vali¬ 
dity and binding nature of an alienation made 
by the manager or the father and if it is found 
that the alienation is not supported by any 
necessity or is supported only by partial neces¬ 
sity the right of the alienee to step into the 
shoes of his alienor and work out his rights 
at least to the extent of his alienor’s share, 
can be dealt with in such a comprehensive suit. 
Even if the alienation is by a coparcener other 
than the manager or the father, either of a 
specific item or interest in a specific item, if 
the alienee is impleaded as a party to such an 
action, his equity can be worked out and ad¬ 
justed in that suit. It has been recognised 
in 'CHINNA SANYASI v. SURIYA\ 5 Mad 196, 
that a non-alienating coparcener may sue to 
recover his interest in a parcel of family pro¬ 
perty which was conveyed away by a copar¬ 
cener to a purchaser. 

In such a case, the coparcener has got the 
option of repudiating the transaction altogether 
and recovering the property from the alienee 
who was put in possession, for the benefit of 
the joint family — see ‘SUBBA GOUNDAN v. 
KRISHNAMACHARI’, 45 Mad 449, or he may 
elect to affirm the transaction and sue to re¬ 
cover possession of his share of the property 
after partition. In such a case, it is held that 
the suit is not liable to be dismissed on the 
ground that it is bad for partial partition. Where 
the member repudiates the transaction, he can 
recover the property only for the benefit of the 
joint family and the property when recovered 
continues to be joint family property. But what 
is the position if he affirms the transaction and 
sues only to recover his share? 

In a case where the members of a family 
are two and two alone, the sl)are so recovered 
would be the separate property of the plaintiff 
as held in 'CHINNA SANYASI v. SURIA\ 5 
Mad 196, followed in 'KADEGAN v. PERIA 
MUNUSAMF, 13 Mad L J 477. If, however, 
there is more than one non-alienating copar¬ 
cener, a suit to recover the share in the pro¬ 
perty cannot be instituted by one alone with¬ 
out the concurrence of the coparceners who 
should be impleaded either as plaintiffs or $is 
defendants unless it be that the coparcener su¬ 
ing is the manager and head of the family. 
When there are more than one coparcener who 
did not join in the alienation, if the right of 
recovering possession of their share is to be 
exercised after affirming the transaction, it can 
be done only by all of them and not by any, 
one of them. The property so recovered there¬ 
fore would be the joint property of all the non¬ 
alienating coparceners. The question therefore 


of deciding the character and nature of the 
share recovered in such cases presents no diffi¬ 
culty. 

(15) In the case of an alienation by a mem¬ 
ber of the family of an item of property, the 
non-alienating coparcener may sue to recover 
possession of the property without admitting 
the right of the alienee to the alienor’s share. 
It has been held in 'SUBBA GOUNDAN v 
KRISHNAMACHARI*, 45 Mad 449, that if the 
alienation was by the father or manager of the 
property of the family in a suit instituted by 
the coparceners to recover possession of the 
property on the ground that it is not support¬ 
ed by necessity, the proper procedure is to de¬ 
cree to the plaintiffs recovery of possession of 
the entire property conveyed under the sale to 
the alienee and it is not permissible to the alie¬ 
nee defendant in the suit to insist that his 
equity should be worked out in that very suit. 

This strict view was not followed in two* 
later cases ‘DAVUD BEEVI AMMAL v. RADHA- 
KRISHNA AYYAR*. 44 Mad L J 309 and ‘RA- 
MASWAMI IYER v. VENKATARAMA IYER’, 
46 Mad 815. In these two decisions the rule 
was not treated as an inflexible one and must 
be applied according to the circumstances of 
the case. If for example, there was only one 
surviving coparcener the plaintiff, and the pro¬ 
perty alienated was less than that of the alie¬ 
nor's share in the entire family properties at 
the time of the alienation, there is no neces¬ 
sity to drive the alienee to a separate suit and 
that the equities could be worked out even in 
that very suit. This view is based upon the 
observations of the Privy Council in 'RAM- 
KISHORE KEDARNATH v. JAINARAYAN 
RAMRACHHPAL’, 40 Cal 966. The same view 
was adopted in 'DAVUD BEEVI AMMAL v. 
RADHAKRISHNA AYYAR’, 44 Mad L J 309, 
by a Bench. 

A coparcener alienating his share of the pro¬ 
perty cannot escape from his liability to bear 
the common burden of debts and other obliga¬ 
tions of the family. The liability, the alienee 
who steps into the shoes of the coparcener, 
has to bear is the proportionate burden, pro¬ 
portionate of course to the value of the pro¬ 
perty purchased by him. Of course, if once 
the sale is effected for discharge of the binding 
debts or for the necessity or benefit of the 
estate, the property in the hands of the alienee 
cannot be made once more liable for the obli¬ 
gations and other debts of the family. (Vide 
•SREERAMULU v. SUBBARAMI REDDI*, ILR 
(1942) Mad 738 (FB). So far, the principles 
of law are well settled and present no difficulty. 

(16) The more difficult question, however, is 
when a father or manager of a family alienates 
an item or whole of the family property pur¬ 
porting to be for the benefit or necessity of 
the estate or in the case of the father for his 
antecedent debts. If the alienation is ultimately 
found to be supported by partial necessity or 
benefit, what are the rights of the alienee in 
such a case in respect of that portion of the 
consideration which has been applied for pur¬ 
poses binding on the family? It is always 
difficult for the father or manager of the family 
to sell exactly that extent of property which 
is sufficient to meet the particular necessity 
Some margin, therefore, has to be allowed ana 
if a large part of the consideration fox the 
sale or mortgage has been applied for purposes 
binding on the family and if the alienee acts 
in good faith and it can be shown that the sale 
was justified by legal necessity, the sale may he 
upheld in its entirety. 
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It is not always easy to fix the proportion 
of the consideration which must be established 
to justify the sale in such circumstances. It 
is a question which must be decided on the 
facts of each case. This has been established 
by a number of decisions of the Judicial Com¬ 
mittee and also of the High Courts in India 
beginning with ‘SRI KRISHNADAS v. NATHU- 
RAM\ 49 All 149 (PC), which are found col¬ 
lected and referred to in the foot-note at p. 468 
of Mayne’s Hindu Law (latest edition). 

(17) If, however, the binding portion of the 
consideration is very much less, what 
are the equities of the alienee in such circum¬ 
stances? If the suit instituted is one for parti¬ 
tion either by the alienee or by a coparcener 
impeaching the alienation, the equities of the 
alienee will be adjusted in that suit. The en¬ 
tire item sold may be allotted, if it does not 
otherwise prejudice the rights of the coparce¬ 
ners, to the share of the manager or the father 
who alienated the property and the burden dis¬ 
charged from and out of the consideration may 
be adjusted between the father or manager on 
the one hand and the other coparceners on the 
other as the debts due by the family have to 
be considered in such an action as pointed out 
by Bashyam Ayyangar. J. in 'AYYAGIRI VEN- 
KATRAMAYYA v. AYYAGIRI RAMAYYA’, 25 
Mad 690 (FB) at page 716. 

The alienee may also get the share of his 
alienor allotted to him with a direction that the 
other coparceners should pay to the alienee 
their proportionate share of the burden. All 
this flows from the right which an alienee ac¬ 
quires under the conveyance in his favour, viz., 
a right to institute a suit for general parti¬ 
tion and to have, if possible, the particular pro¬ 
perty allotted to the share of his alienor in 
the partition with due regard, of course, to 
the interests of the other sharers and the debts 
due by the family. This equity, it is not dis¬ 
puted, is the only equity which the alienee is 
entitled to in such circumstances and has been 
established by the decisions which have been 
considered so far. The latest case is the de¬ 
cision in ‘KRISHNAMURTHI IYER v. NATA- 
RAJA IYER’, 1948-1 Mad L J 430 at page 434, 
by Wadsworth and Govindarajachari, JJ. 

(18) Two situations, however, may arise. 
The coparcener disputing the alienation may 
institute a suit for partition claiming, as in 
the present case, a half share in the alienated 
item thereby admitting the right of the alie¬ 
nee to the other half belonging to the alienor. 
As the suit is for a general partition in which 
the debts and liabilities have to be adjusted, 
even in such an action the corparceners dis¬ 
puting the alienation may be made liable to 
pay to the alienee the proportionate part of 
their liability which has been discharged from 
the consideration for the sale. I am, of course, 
assuming in such cases, that there is no fur¬ 
ther complication that the property was under¬ 
sold by the manager or the father. Even if 
it is established, in such a case, that in fact 
the consideration for the sale was grossly in¬ 
adequate. there is no reason for not allowing 
the alienee to retain possession of the share 
of the alienor which is admitted by the very 
frame of the suit. 

i It makes no difference, in my opinion even 
if the frame of the suit was for a general par¬ 
tition without the qualification, viz., that the 
coparcener impeaching the transaction admits 
the alienee to the extent of the 
auenors share. The alienor himself in such 


a contigency cannot get rid of his own act in 
underselling the property and there is no rea¬ 
son or justification for permitting a third party 
like a coparcener to impeach the transaction 
on the ground that it was undersold so long 
as the share of the alienor bears the propor¬ 
tionate share of the common burden which, 
of course, is to be met by the alienee who 
stands in the shoes of the alienor. It is the 
undoubted right of a coparcener under Hindu 
law to alienate for consideration his interest 
in the property, but it is not open to him to 
make a gift of it as the very foundation of 
the alienee's equity is the payment of conside¬ 
ration. 

In the present case, the plaintiff expressly 
claimed recovery of possession after partition 
of a half share in the properties annexed to the 
schedule and the suit was framed as one for 
partition under Hindu law on the basis that 
the family was joint till the date of the insti¬ 
tution of the suit. During the father’s insolv¬ 
ency, the other debts of the family must have 
been wiped out. at any rate, there is no evid¬ 
ence in this case that there are any debts of 
the family which remained undischarged. The 
only burden is that which was discharged out 
of the consideration for the sale. There is no 
doubt a finding of the Courts below that the 
consideration for the sale was not adequate 
and was more. But that does not, in my opin¬ 
ion, make any difference and would not in 
any way affect the adjustment of equities in 
the case. 

For the entire consideration that the third 
defendant paid, he gets only the father’s half 
share in the property in schedule II, i.e., half 
out of the extent of six acres 56 cents, i.e., for 
the sum of Rs. 13,400. The common burden is 
Rs. 7022. Out of this, the share of the plain¬ 
tiff. there being no other coparceners, is Rs. 
3511. As the case is not complicated by the 
existence of other debts which have to be taken 
into consideration, as no difficulty arises even 
in allotting the share of the first defendant to 
the alienee, the third defendant and as the 
plaintiff himself had admitted by the plaint 
and recognised the right of the third defend¬ 
ant to a half share, there is no reason for refus¬ 
ing to the third defendant the relief that the 
plaintiff should, as a condition precedent for 
recovery of possession of his half share, be 
made to pay his quota of the common burden 
of which he had the benefit from and out of 
the consideration for the sale, viz., the sum 
of Rs. 3511. 

The whoh; argument of the respondent 
throughout was that the alienee is not entitled 
to get any equity except in a suit for general 
partition, perhaps over-looking the fact that 
the present suit is one of such description and 
that it is impossible for the plaintiff to get out 
of his pleading* anrf the evidence he adduced 
in the case. Strictly speaking, therefore, the 
question which was debated before us viz 
whether ‘VADIVELAM v. NATESAM’, 37 Mad 
correctly decided or whether the view 

£. V ^Z APAT £i v - PAWIAH■! 51 Mad 
824. should be applied as did the lower Courts 
does not arise for consideration but as the 
point was fully argued and considerable time 
was spent in considering the correctness of 
these decisions, particularly as the matter was 
placed before this Bench for a consideration 
of this particular question, it is not proper that 
I should refrain from considering it 

The difficulty presented by that * and the 
other decisions is whether in a suit instituted 
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by a coparcener or coparceners for recovery of 
his or their share in an item of property alie¬ 
nated by the manager or the father purporting 
to be for legal necessity impeaching the tran¬ 
saction as not binding on them, if it is found 
that a portion of the consideration was applied 
for discharging a common burden, the alienee 
could insist that the coparcener or coparce¬ 
ners should not be allowed to recover their in¬ 
terest in the property without paying their 
share of the common burden as a condition 
precedent for recovery of possession. I am 
not complicating the case by assuming that 
the sale was for an inadequate consideration as 
I propose to deal with that situation separately 
though I have already expressed my opinion 
about it in the earlier part of this judgment. 

(19) Subramania Ayyar and Boddam, JJ. in 
‘MARAPPA GOUNDAN v. RANGASWAMI 
GOUNDAN\ 23 Mad 89, aimed at a simple rule 
to meet such a situation and held that: 

“If the vendee wishes to stand by a sale which 
is valid only partially, such as the present 
he must be content with the vendor’s share 
but that if he wishes to repudiate the trans¬ 
action altogether, his remedy is only against 
the vendor in a stiit for the return of the 
price paid, on the ground that the considera¬ 
tion for the payment failed. This view will, 
on the one hand, avoid now all necessity for 
enquiry, into matters alluded to before and 
on the other, tend to act as a check on a dis¬ 
position on the part of speculative persons to 
enter with some coparceners into transactions 
calculated to affect the rights of other co¬ 
parceners who are not parties thereto.” 

(20) That was a suit for ejectment of the 
purchaser of certain lands belonging to a joint 
family consisting of the father and two sons, 
the plaintiffs. The alienation was by the father 
and it did not comprise all the properties of 
the family. The object of the alienation was 
for the discharge of a debt of Rs. 120 secured 
by a mortgage on the land and for discharge 
of sundry debts incurred by the father from 
the vendee. It was found that the only consi¬ 
deration paid was Rs. 120 for the discharge of 
the mortgage debt. The suit itself was insti¬ 
tuted after a long delay amounting to nearly 
12 years after the alienation. The suit was de¬ 
creed on appeal for two-thirds share of the 
plaintiffs without making them liable to con¬ 
tribute proportionately to the common burden. 
The contention of the defendant before the 
High Court was that as a sum of Rs. 120 went 
to discharge a mortgage debt, the plaintiffs 
should be made liable to pay Rs. 80 i. e., two- 
thirds of Rs. 120. The contention was rejected 
by the learned Judges. 

In the first place, it was held that the alie¬ 
nee was a volunteer and was not entitled to 
claim reimbursement. If under the conveyance 
the alienee had acquired an interest in the 
property, whatever may be the quantity of that 
interest it is difficult to treat him as a volun¬ 
teer The decision in ‘SIVAGANGA ZAMIN¬ 
DAR v. LAKSHMANNA’. 9 Mad 188, which 
was relied on by the learned Judges in sup¬ 
port of the view taken by them proceeded on 
the footing that the Zamindari which was sold 
was ancestral property and the Court sale 
conveyed to the purchaser only the life inter¬ 
est of the Zamindar and that the Court sale 
passed to the purchaser nothing more than the 
life interest of the Zamindar which terminat¬ 
ed on his death. The purchaser in the Court 
sale bought only the late Zamindar’s interest 


whatever that was for the money which he ad 
vanced as purchase money. There was, there* 
fore, no basis for making the son liable to re¬ 
imburse the purchaser the amount of "the 
money which was applied for discharging the 
father’s debt. 5 

In my view, therefore, the purchaser in ‘MA¬ 
RAPPA GOUNDAN v. RANGASAMI GOUN¬ 
DAN’, 23 Mad 89, was not a mere volunteer 
and the principle of ‘SIVAGANGA ZAMINDAR 
v. LAKSHMANNA’, 9 Mad 188, has no appli¬ 
cation. The learned Judges then adverted to 
the practical inconvenience that would result 
in accepting the contention of the defendant. 
It was conceded that the sale was valid to the 
extent of the vendor’s share. But it was argued 
that if the share was really worth the whole of 
the amount paid by the vendee as the price, 
why should he be allowed to get anything more? 
If, on the other hand, the share was worth less 
than the price paid, the vendee was not en¬ 
titled to insist on a charge for more than the 
difference between the real value of the share 
which he had purchased and the price paid, 
The inconvenience indicated was that the 
Court in such a case would have to embark 
upon an inquiry regarding the valuation of 
the property, which it was pointed out, was 
not always capable of easy or even satisfactory 
settlement. It is for this reason that the learn¬ 
ed Judges aimed at simplification of the law 
though it results in injustice to the purchaser. 
The real value of the property even if it is 
deemed relevant for adjusting the equities of 
the alienee, is not difficult to ascertain and 
Courts are very often called upon to decide 
questions of valuation of property for various 
purposes such as the Land Acquisition Act, for 
court-fees and other purposes. This difficulty 
therefore, should not have been allowed to 
stand in view of doing justice to the alienee. 

But is the question of valuation really rele¬ 
vant if it is once conceded that a coparcener 
is entitled to sell his interest in the property 
for value though he cannot make a gift of it? 
The question even of the adequacy of conside- 
''♦ion for such a sale is, in my opinion, not 
relevant. The non-alienating coparcener, who 
impugns the sale, is not entitled to dispute the 
adequacy of consideration for the sale of the 
alienor’s interest so long as the alienation for 
value is not a device to defeat the right of the 
coparceners to get the property by survivorship, 
if during the lifetime of the alienating copar¬ 
cener that right was not put an end to. The 
price to be paid for the share alienated is a 
matter entirely between the purchaser and1 the 
vendor and a third party is not entitled to 
question its adequacy. Nor is the reason that 
if the price paid was equal to the real value 
of the share, the purchaser should not get the 
benefit of the proportionate share of the com¬ 
mon burden discharged from the consideration, 
tenable. - .. 

The alienee stepping into the shoes of tne 
alienor is undoubtedly bound to bear the com¬ 
mon burden of the family proportionate to tne 
extent of the value of the share he purchasea 
since an undivided member of a family caon 
escape from his liability to bear the obligatio 
binding on the family. But if. at his .expense 
and at the expense of the alienee, the undivi 
ed member impeaching the transaction had de¬ 
rived benefit, there is no justification for■ allow¬ 
ing him to retain the benefit without returning 
it to the person justly entitled to it 

Tf once an inroad into the strict theory ot 
joint family has been allowed and the alienees 
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right based on equity is recognised by law, 
there is no reason for not applying that equity 
in an equitable manner so as to adjust the 
rights of all parties in a just manner. Simpli¬ 
city, no doubt, in evolving a principle of law 
is good as an ideal but it should not be achiev¬ 
ed at the expense of justice and equity. For 
these reasons, it is difficult to accept the de¬ 
cision in 'MARAPPA GOUNDAN v. RANGA- 
SWAMI GOUNDAN', 23 Mad 89, as laying 
down the law correctly. 

(21) The decision in ‘ROTTALA RANGA- 
NATHAM CHETTI v. RAMASAMI CHETTP, 
27 Mad 162, turned on the peculiar facts of 
that case. Simplifying the facts of the case 
and stating them in so far as they are relevant 
to the present discussion, it was a case where 
the joint family consisted of a father and two 
sons. The father conveyed to the first defen¬ 
dant under a sale-deed property for a sum of 
Rs. 1000 in discharge of an antecedent debt of 
his which was due to the first defendant. The 
property, it was found, was of the value of 
Rs. 11000 on the date of the conveyance and the 
father, it was stated in the sale-deed, was in¬ 
duced to sell the property for a low considera¬ 
tion in view of the fact that the first defendant 
rendered considerable assistance to the 
father in prior litigations relating to the family 
properties. 

The learned Judges who decided the case, 
Benson, Bashyam Ayyangar and Moore, JJ. 
treated the conveyance as one for value to the 
extent of Rs. 1000 and a conveyance by way 
of a gift to the extent of Rs. 10,000 of the pro¬ 
perty conveyed. In view of the principle of 
Hindu Law that a gift by an undivided member 
of his share or part thereof is void 'in toto’, 
it is not open to an undivided member to evade 
the principle by purportig to make an aliena¬ 
tion for value which is grossly inadequate and 
inequitable. In such a case, it would be incon¬ 
sistent with the principle of Hindu Law, even 
to recognise the conveyance as good to the ex¬ 
tent of the alienor’s share. As the sum of Rs. 
1000 was applied for discharge of the antece¬ 
dent debt of the father, the only relief which 
the first defendant in the case was entitled to 
according to the learned Judges, was to have an 
equitable charge over the whole of the property 
for return of the amount with interest. 

According to my understanding of this judg¬ 
ment, it proceeded entirely on the footing that 
the conveyance was only a gift and not aliena¬ 
tion for value to any extent. Bashyam Ayyan¬ 
gar, J. who was a party to the decision in *AY- 
YAGIRI VENKATARAMAYYA v. AYYAGIRI 
RAMAYYA'. 25 Mad 690, also took part in this 
case and it cannot be reasonably assumed that 
in this case the learned Judge intended to go 
behind the principles enunciated by him so 
clearly and cogently in the earlier decision. 
This case, therefore, is not an authority on the 
question as to the manner and the mode in 
which the equities of an alienee have to be 
worked out in a case where the consideration 
for a sale or mortgage is only partly binding on 
the joint family. 


, (22) 1 now °° me to the decision in ‘VADI- 
VELAM v. NATESAM’, 37 Mad 435 which has 
been made the target of a severe attack by 
the learned counsel for the respondent. The 
were very sim P le - The joint family con- 
°1 . an , un ? le and a nephew. The uncle 
sow certain lands belonging to the family for 
*? s * 500 which, it was not disputed 
was the. real value of the property at the time. 


Out of this consideration, Rs. 250/- was appli¬ 
ed for discharge of debts borrowed for the pur¬ 
poses of the family. The nephew instituted the 
suit to rcover one half share of the lands con¬ 
veyed under the sale-deed by his uncle, there¬ 
by admitting that the sale was valid to the ex¬ 
tent of his uncle’s half as he was undoubtedly 
entitled to alienate his own share for value. 
The question raised in the appeal was whether 
the plaintiff should be made liable to any ex¬ 
tent for the binding portion of the considera¬ 
tion. 

Two extreme contentions were urged. Mr. 
Seshagiri Ayyar for the appellant urged that the 
entire amount of Rs. 250 which was found to- 
be binding must be treated as a charge on the 
plaintiff’s share of the property. While Mr. 
Natesa Iyer for the plaintiff contended that 
the uncle should be treated as having sold his 
interest in the property only for the * binding 
portion of the consideration. These two extreme 
contentions were rejected by the learned Judges 
Sundara Iyer and Sadasiva Ayyar, JJ. They 
formulated at page 437 the principle applicable 
to such cases in these words: 


“According to accepted equitable principles,, 
in the absence of anything appearing to the 
contrary the consideration for the sale must 
be distributed over the whole of the property 
sold in proportion to the value of each part. 
On this principle the whole of Rs. 500/- must 
be distributed over the shares belonging to 
the plaintiff and Chinnappa (the uncle) res¬ 
pectively. 

There is no ground for supposing that one 
portion of the consideration was allocated to 
a particular half share and the other portion 
to the other half share. The valid portion of 
the consideration as well as the invalid por¬ 
tion must be distributed over each of the 
half shares of the plaintiff and Chinnappa 
respectively.” 


(23) Applying this principle, the result was 
that the plaintiff was bound to pay one half of 
Rs. 250/- held binding on the family, that 
is to say as a condition precedent for recovery 
of possession of the half share claimed by the 
plaintiff in the suit, he should pay Rs. 125. This 
principle so enunciated by the learned Judges, 
in my opinion, accords with equity and justice* 
The decision in 'MARAPPA GOUNDAN v 
RANGASWAMI GOUNDAN’, 23 Mad 89, was also 
considered by the learned Judges who dissent¬ 
ed from the view of Subramania Ayyar, J. in 
that case. 


It was pointed out at page 438, after quoting 
the passage from the judgment of Subramania 
Ayyar, J. in which he pointed out the prac¬ 
tical inconveniences, as follows: 

“The whole of this reasoning proceeds on the. 
assumption that when a coparcener sells his 
^hare as well as the share of other members 
the other coparceners are entitled to raise, 
the question as to what is the real value of 
the share of the alienor. It cannot be doubt¬ 
ed that a coparcener is entitled to part with 
nis own share in any family property for 
any consideration he pleases. It is equally 
clear that as between the vendor and the- 
vendee in the absence of any contract 
to the contrary the consideration for a sale 
will be apportioned between all the items of 
the property sold in case of dispute. There 
seems to be no reason for allowing the alie¬ 
nor s coparceners to ask the Court to adopt- 
any other principle.” p 
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(24) The argument that the valuation was 
not capable of easy or satisfactory settlement, 
was rejected on the ground that as the right 
of a coparcener to sell his interest was recog¬ 
nised, the equities must be adjusted in the 
best manner possible and that the remedy in¬ 
dicated by Subramania Ayyar J. in ‘MARAP- 
PA GOUNDAN v. RANGASWAMI GOUNDAN’, 
23 Mad 39, may in very many cases be alto¬ 
gether useless as the alienor may not haye any 
interest in the family properties. The above 
passage from the judgment had been, if I may 
say so with respect misunderstood and it is 
this misconception of his that was responsible 
for the severe criticism by the learned counsel 
for the respondent. The learned advocate in 
the first place, argued that the view of the 
learned Judges was entirely coloured and is 
based upon the view now held to be untenable, 
that an alienee from an undivided member of 
a family becomes a tenant-in-common by rea¬ 
son of his purchase. 

No doubt, this view was shared by Sadasiva 
Ayyar, J. in a later case already referred to. 
But on a careful perusal of the judgment, it is 
impossible to accept the contention and to hold 
that the decision was based upon such an erro¬ 
neous assumption. The sentence in the above 
passage recognising the right of a coparcener to 
part with his share in the family property for 
consideration is stated to be the justification in 
support of that contention. That proposition 
itself, as it stands, cannot be taken exception 
to. The decisions reviewed in this judgment 
beginning from 1813 have firmly established the 
right of a coparcener to alienate his interest in 
the undivided property for value and that 
right was accepted by the Judicial Committee 
in more than one case. The use of the expres¬ 
sion “his own share” does not indicate or con¬ 
vey the idea that the learned Judges were 
treating either the alienor or the alienee as a 
tenant-in-common with the other members of 
the family. 

No doubt, it may not be strictly accurate to 
describe the interest of a coparcener in an un¬ 
divided family as “his share”, because, as 
pointed out in this judgment and bv the Privy 
Council in ‘APPOVIER v. RAMA SUBBA 
AYYAN\ 11 Moo Ind App 75. no coparcener 
has a defined share in the property until there 
is a partition. But this expression was used 
by several eminent Judges and also by the 
Judicial Committee as meaning The interest of 
the coparcener in the undivided property. The 
learned Judges in enunciating the principle, 
were not stating and were not called upon to 
state the limitations under which the power to 
alienate is to be exercised and enforced. One 
of such important qualifications is that such a 
transfer would not result in exempting the pro¬ 
perty from bearing the proportionate share of 
the common burden whether the property is in 
the hands of the alienor or in the hands of 
his alienee. 

The consideration of the question by the 
learned Judges did not necessitate the stating 
of the Qualification of the rule as they were 
not dealing with all the principles governing 
the adjustment of the equities of an alienee. 
The decision, in my opinion, steers clear of all 
the difficulties and recognise* the equities of all 
parties and gives effect to them. The rule is 
simole and capable of easy aoplication without 
causing hardshio to either the alienee or the 
non-alienating coparceners. 

Tt i* nrncrossary to drive the alienee to 
a further suit when the coparcener challenging 


the alienation had elected to treat the alien*, 
tion as valid to the extent of the alienor’s share 
If really there is any difficulty, it was up to 
the person challenging the alienation to insU- 
tute a suit for general partition which is wider 
m its scope and in which all the rights of the 
parties could be adjusted and provision for 
debts could be made as pointed out by the 
Privy Council in ‘SAT NARAIN v. SRI KISHEN 
DAS’, 17 Lah 644, approving the decisions of 
this Court on the point. 

(26) This decision was followed by Wallis 
J. in ‘SEETHARAM NAIDU v. BALAKRISHNA 
NAIDU’, 26 Mad L J 604, in preference to the 
decision in ‘MARAPPA GOUNDAN v. RANGA¬ 
SWAMI GOUNDAN’, 23 Mad 89. and by Sada¬ 
siva Aiyar and Spencer JJ. in ‘SUBBAIYA v. 
THULASI’, 1914 Mad W N 16, and was applied 
without referring to it in ‘MUTHU KRISHNA 
NAIDU v. KONAJP, 1917 Mad W N 273, by 
Sadasiva Ayyar and Spencer JJ. Jackson J. 
sitting as a sinlge Judge applied this decision 
in ‘ADINARAYANA REDDI v. SUBBARAYAL 
REDDI', AIR 1927 Mad 1116, where he also 
observed that the manager was entitled to sell 
his own share for what he likes and stated that 
the point to keep in view in working out equi¬ 
ties is that the Courts always held the vendor 
to his sale and “are not in the least concerned 
with the merits of his bargain”. 

This, if I may say so with respect, is a cor¬ 
rect statement of the law. Though in the latest 
edition of Mayne’s Hindu Law, this decision is 
not referred to but only the later decisions 
which followed it, in the edition by Coutts 
Trotter J. at page 514. it was accepted assaying 
down the law correctly and it was also noticed 
by Trevelyan on Hindu Law 1929 Edn., at page 
322. This decision was also noticed by the 
Privy Council in ‘MASIT ULLAH v. DAMO- 
DAR PRASAD*, 48 All 518. but on the facts of 
the case before their Lordships of the Judicial 
Committee, the necessity to apply or consider 
the correctness of that decision did not arise. 
The Bombay and Nagpur High Courts have fol¬ 
lowed the principle, in ‘VADIVELAM v. NATE- 
SAM\ 37 Mad 435. Vide ‘MADHAVRAO GAN- 
PAT v. SHANKAR HARI’, AIR 1943 Bom 278 
and ‘SURAJ MAL v. BAPURAO’, AIR 1929 Nag 
311 following ‘RADHAKISHAN v. BISAM 
SINGH’, AIR 1927 Nag 379. 

(27) It remains to consider the decisio n of 
Kumaraswami Sastri and Ramesam JJ. in ‘VEN- 
KATAPATHI v. PAPPIA’. 51 Mad 824. in which 
the judgment of the Court was delivered by 
Ramesam J. It arose out of a suit by a minor 
plaintiff to set aside a deed for sale executed by 
his father in favour of the first defendant. The 
consideration stated in the sale-deed was 
Rs. 600. The vendee was also a near relation 
of the plaintiff's father. At the time of the 
sale, the plaintiff’s grand-father was alive. 
Therefore the plaintiff's father's share on the 
date of the alienation could only be a quarter. 
It was found that the property, on the date ox 
the sale, \tfas really worth Rs. 2000 and that tne 
vendee did not pay the entire consideration 
but paid only a sum of Rs. 400 for discharge oi 
the binding obligations of the family. 

It was held by Ramesam J. that regarding 
the sale as a sale of the father’s share, the share 
was really worth Rs. 500 and that the consi- 
deration of Rs. 400 paid under the documeni 
was not grossly inadequate so as to treat tn 
transaction as one of gift within the . 

in ‘FOTTALA RANOANAT^an CH^TTi 
PULICAT RAMASAMI CHETTI’, 27 Mad 1W. 
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The learned Judges, therefore, were prepared to 
allow the alienee to retain a quarter share of 
the property but the further question that had 
not been decided was whether the alienee was 
entitled to ask the plaintiff to refund any por¬ 
tion of the consideration paid which was un¬ 
doubtedly found to be binding, viz., the sum of 
Rs. 400. The decisions in ‘MARAPPA GOUN- 
DAN v. RANGASAMI GOUNDAN*. 23 Mad 89; 
•ROTTALA RANGANATHAN v. RAMASAMI 
4 CHETTP, 27 Mad 162 and VADIVELAM v. 
NATESAM\ 37 Mad 435, were considered by 
the learned Judge, Ramesam J. 

The proposition enunciated in ‘VADIVELAM 
v. NATESAM\ 37 Mad 435, that 
“It cannot be doubted that a coparcener is en¬ 
titled to part with his own share in any 
family property for any consideration he 
pleases.” 

was taken exception to by the learned Judge. 
He seems to think that the principle so stated 
would apply only where the vendor is a divided 
member and that where he is still a member of 
the joint family, the proposition conflicts with 
the statement of law in ‘ROTTALA RANGA¬ 
NATHAN CHETTI v. PULICAT RAMASAMI 
CHETTI’. 27 Mad 162. It is difficult to follow 
and accept this criticism. The decisions in this 
High Court and of the Judicial Committee have 
clearly established that a coparcener governed 
by the Mitakshara Law is entitled to part with 
his interest in any family property. As regards 
the consideration for such a transfer so long 
as the vendor and purchaser agree and fix the 
price it is not open to a third party to can¬ 
vass its adequacy or its fairness. 

/ It is, therefore, wrong in my opinion, to state 

* that a member of an undivided family cannot, 
so long as he is undivided, alienate his share. 
If the emphasis, however, is on the statement, 
“for any consideration he pleases” and what 
was meant was that by adopting the device of 
stating some nominal consideration a copar¬ 
cener cannot make a gift so as to defeat the 
right of survivorship of other members, it can 
no doubt be accepted. I think this is what the 
learned Judge meant when he added that the 
principle so stated conflicts with the decision 
in ‘ROTTALA RANGANATHAN CHETTI v. 
PULICAT RAMASAMI CHETTI*, 27 Mad 162. 
I do think that the learned Judges in 'VADI- 

• VELAM v. NATESAM*, 37 Mad 435, when they 
stated the law in those terms intended to en¬ 
courage gifts in the cloak of an unreal or nomi¬ 
nal consideration. 

In the sentence at page 830: 

“The result would be if the consideration is 
distributed over all the shares and if we then 
try to uphold the sale even as regards the 
alienor’s share, the sale of that share should 
(sic) be for a grossly inadequate considera¬ 
tion,” 

in my opinion, the word “not” is omitted after 
the word “should** and before the words “be 
r for a grossly inadequate consideration*’, in 
which case the sentence will mean that if the 
alienor’s share is not undersold, the sale may 
be upheld. But then in the next sentence, the 
learned Judge seems to think that as the real 
value of the father’s one fourth share was 
Rs. 500 and as the alienee paid only Rs. 400, 
l/4th of the binding consideration being Rs. 100 
and the sale of the one-fourth share was there¬ 
fore for an inadequate consideration and there¬ 
fore it should not be upheld on the principle 
laid down in ‘RANGANATHAN CHETTI v. 
RAMASAMI CHETTI*, 27 Mad 162. 
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At page 829 the learned Judge found that 
the sale could not be regarded as for a grossly 
inadequate consideration and 
“As practically effecting a gift of his share 
and there is no objection to upholding the 
sale as one of the father’s share only.” 

This seems to conflict with the view stated in 
the next page, 830, but then in the next sen¬ 
tence -the learned Judge states: 

“In such a case the only equity that can be 
worked out in favour of the vendee would be 
to uphold the sale of the alienor’s share and 
to allot the whole of the consideration as con¬ 
sideration for that share.” 


In this sentence, in my opinion, the learned 
Judge has in view the sum of Rs. 400 which 
was found to be the binding consideration and 
the equity suggested is that the burden should 
be thrown entirely upon the alienor and the 
alienee, for in the succeeding sentence, he 
added that if the value was less than the 
alienor’s share, no further equity in favour of 
the vendee arose while if it was more, a charge 
may be given for the excess over the share of 
the coparceners. It is rather difficult to follow 
the reasoning of the learned Judge, but 
throughout the discussion, he seems to have 
been considering not the real value of the pro¬ 
perty but only the binding consideration for at 
page 831, in the second sentence, he stated that 
“when the consideration is so allotted, if it is 
grossly inadequate compared with the value of 
the alienor’s share, it may be that the sale 
cannot be upheld, even for his share”. It is un¬ 
necessary to pursue the consideration of the 
judgment further as the learned Judge has 
summarised his conclusions in three proposi¬ 
tions at pages 831-832. 

These propositions again are not very clear 
and intelligible. The case before them was 
treated as falling under the second of the 
above propositions, as the vendor’s share was 
worth Rs. 500 and the consideration proved was 
only Rs. 400 i.e., the binding consideration. The 
first of the three possible cases, enumerated by 
the learned Judge does not present any diffi¬ 
culty, as it is based on ‘RANGANATHAN 
CHETTI v. RAMASAMI CHETTI’, 27 Mad 162, 
which proceeds on the conclusion that the alie¬ 
nation in question was really a gift and not a 
transfer for consideration. In the second of 
the three cases, the learned Judge seems to 
have had in mind the binding consideration 
when he speaks of the whole consideration and 
so also in the case of proposition No. 3 at 
page 832. 

The effect of propositions 2 and 3 is to throw 
the entire burden on the alienor and alienee 
and to benefit the coparcener or coparceners — 
impugning the transaction as not binding 
though they derived the benefit from the con¬ 
sideration paid to the extent it was applied for 
discharging a binding debt. So long as the 
alienation is by an undivided coparcener or 
where the father dr the manager purports to 
transfer for a binding necessity or benefit but 
only a partial necessity was established, his 
transfer is not for a grossly inadequate consi¬ 
deration and is not a cloak or a device really 
to make a gift though under the guise of an 
alienation for consideration, there is no justi¬ 
fication or reason to canvass the adequacy and 

thl m fr S ° f the T . pr i ce P aid b y the purchaser to 
h l r ah o en . 0r ' If < - fro, 7? the consideration paid 
under a transaction by the father or manager 
a portion of it had been utilised for discharging 
a common burden, there is no justification fof 
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throwing the entire burden upon the father or 
the manager and to allow the other coparcener 
to escape free from the liability. 

As the property is equally distributed, the 
burden on the property must also be distri¬ 
buted in the same manner. This is in conso¬ 
nance with the principles of equity and justice. 
In my opinion ‘VENKATAPATHI v. PAPPIA\ 
51 Mad 824, has been wrongly decided and 
must be overruled as well as the decision in 
‘MARAPPA GOUNDAN v. RANGASAMI 
GOUNDAN’, 23 Mad 89. The law is correctly 
stated in ‘VADIVELAM v. NATESAM’, 37 Mad 
435. and must be followed. 


( 





(28) Before I deal with the other branch of 
the arguments of the learned counsel for the 
respondent, it is necessary to advert to another 
question which arises incidentally. In ‘VEN- 
KATARAMA v MEERA LABBAI’, 13 Mad 275 
and BALABADRA PATRO v. KHETRA 
DOSS’, 31 Mad L J 275, it was decided by this 
iCourt that S. 44 of the Transfer of Property 
Act, before the amendment of that Act by the 
Transfer of Property (Amendment) Act of 1929 
had not the effect of overriding the Hindu Law 
and would not entitle the alienee from a mem¬ 
ber of the joint Hindu family to claim joint 
possession of the alienor’s share as a tenant-in¬ 
common by virtue of that section and that his 
only right is to obtain by a suit for partition 
the share to which his alienor would be entitled. 

The learned editor of Mayne’s Hindu Law at 
page 499, latest edition, expressed the opinion 
that since by virtue of the Transfer of Pro¬ 
perty (Amendment) Act, 1929, the section is 
made applicable to Hindus and Buddhists by 
omitting the words “Hindu or Buddhist” in the 
concluding portion of S. 2 of the principal Act, 
the alienee from a coparcener • would be en¬ 
titled to the benefit of that section and claim 
joint possession. But this view is not accepted 
by Mulla in his commentary on the Transfer 
of Property Act, 3rd Edition at page 216. The 
section itself applies to co-owners of immove¬ 
able property and an alienee from a copar¬ 
cener does not become an owner or a co-tenant 
by reason of the purchase. Further, the words 
“subject to the conditions and liabilities affect¬ 
ing at the date of transfer the share or interest 
so transferred”, save the principles established 
by Mitakshara Hindu Law that the right of an 
alienee is only to institute a suit for partition 
to work out his equities, subject to the charges 
and encumbrances affecting the coparcenary 
property or the interest of the alienor at the 
time of the transfer. These principles are not 
in any manner and to any extent affected or 
altered by S. 44 (S. 3 ?) of the Transfer of 
Property (Amendment) Act and S. 2 of the 
Principal Act. 

The last clause in the section relating to the 
transfer of a dwelling house cannot be treated 
as indicating that the “co-owner” referred to 
in the opening words of the section is appli¬ 
cable to an alienee from an undivided copar¬ 
cener in a Mitakshara joint Hindu family. The 
view taken by Mulla in his commentary on the 
Transfer of Property Act was followed in pre¬ 
ference to that of Mayne by Chandrasekhara 
Aivar J. in ‘RAMASWAMI CHETTIAR v. 
SUBRAMANIA CHETTIAR’, S. A. No. 940 of 
1945 and by Tyagarajan J. in ‘THIMMU RED- 
DIAR v. SENNAPPA REDDIAR’, S. A. No. 2339 
of 1945 and 95 of 1946. The last decision was 
affirmed on Letters Patent Appeal by Horwill 
and Balakrishna Ayyar JJ. in ‘THIMMU RED¬ 
DIAR v. SENNAPPA REDDIAR’, L. P. A. Nos. 


2 and 3 of 1948 With great respect I am In¬ 
clined to accept the view taken by Mulla in hi* 
commentary on the Transfer of Property Art 
in preference to the view of the learned editor 
or Mayne s Hindu Law at p. 493 of the latest 
edition and the earlier decisions in ‘BAi a 
BADRA PATRA v. KHETRA DOSS’, 31 M?rt 
L J 275 and ‘VENKATRAMA v. MEERA 
LABBAF, 13 Mad 275, is still good law. 

(29) The last contention urged on behalf of 
the respondent was that by reason of the in¬ 
solvency of the father, the first defendant, there 
was a disruption of the joint family status and 
that, therefore, it is not open to the alienee 
the third defendant, to insist in this action’ 
for any adjustment of the equities in his favour 
as his only right which was a right to insti¬ 
tute a suit for partition for the purpose of 
establishing his equtiy, is gone. In the first 
place, in my opinion, this contention is not 
open to the plaintiff-respondent as he had spe¬ 
cifically admitted in his plaint that the family 
was joint and undivided on the date of the insti¬ 
tution of the suit & it was supported by the evi¬ 
dence of the father examined on his side as P.W. 
1. It is impossible to accede to the request of the 
learned counsel for the respondent that he 
should be granted an indulgence to amend his 
plaint so as to enable him to go behind his 
pleading and his evidence. In the next place, 
the contention itself seems to me wholly un¬ 
tenable. The subsequent insolvency of the 
father does not take away the right of the 
alienee which had already vested in time. 

(30) The learned advocate to be logical in the 
attitude so taken, had to urge that even an 
alienation by a coparcener of his entire interest 
in the joint family property or part of it, would 
bring about a division in status while he all 
along maintained that the alienee’s right was 
not a specific defined right in the property but 
was only -an unqualified fraction representing 
the share of the alienor. Somewhat inconsist¬ 
ently in this branch of the argument, he main¬ 
tained that the share becomes crystallised by 
reason of the alienation or insolvency prac¬ 
tically converting the alienee into a tenant-in¬ 
common along with the other members of the 
family. 

The crux of the argument, as I understand 
it, is that if the share of a member becomes 
defined in whatever manner it may be, such a 
definition of the share would operate to disrupt 
the status of the family and make the other 
members tenants-in-common along with the 
alienee or the Official Receiver in the case of 
insolvency. This position, he attempted to 
maintain by reference to the Mitakshara defi¬ 
nition of Vibhaga or partition and the recog¬ 
nition by the later commentators of the con¬ 
version of the joint family status into a tenancy- 
in-common even by what is now described as a 
unilateral declaration of an intention which, 
according to him, is equivalent to Buddhivi- 
sesha and by a reference to a statement of the 
Privy Council in ‘VENKATAPATHI RAJU v. 
VENKATANARASINHARAJU’, ILR (1937) 
Mad 1. 

(31) It is no doubt true as stated previously 
in this judgment, that some of the Judges of 
this Court held the view that by reason of the 
alienation, the alienee becomes a tenant-in- 
common. That an alienation by a coparcener 
does not terminate the coparcenary whether the 
property alienated is either the whole or only 
a part of his interest in the family property, 
and that notwithstanding the alienation, the 
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alienor continues to be undivided with the 
other members of the family with rights of sur¬ 
vivorship between him and the other members 
of the family in respect of the property of 
the family was laid down clearly by Bhashyam 
Ayyangar J. in ‘AYYAGIRI VENKATA- 
RA MAYYA v. AYYAGIRI RAMAYYA’. 25 Mad 
690 at page 717, though, it must be observed, 
in a later decision ‘LAKSHMI ACHI v. NARA- 
YANASAMI NAICKER’, 53 Mad 188, Ramesam 
V J., if I may say so with great respect, inter¬ 
preted this proposition wrongly. This mistake 
was noticed by Venkataramana Rao J. in 
'RAMASUBBARAYA v. GANAPATHIRAJU', 
ILR (1940) Mad 405. For the reason given 
by Venkataramana Rao, J. in that decision, I 
respectfully agree with his opinion that the 
view taken by Ramesam J. in 'LAKSHMI ACHI 
v. NARAYANASWAMI NAICKER', 53 Mad 188, 
is not correct. Even since the decision in 
'AYYAGIRI VENKATARAMAYYA v. AYYA¬ 
GIRI RAMAYYA’, 25 Mad 690, the preponder¬ 
ance of authority in this Court is in favour of 
the view taken by Bhashyam Ayyangar J. not¬ 
withstanding the expressions of opinion to the 
contrary by other learned Judges. ‘MAN- 
JAYYA MUDALI v. SHANMUGA MUDALAI’, 
38 Mad C84; 'MAHARAJ OF BOBBILLI v. 
VENKATARAMANJULU*. 39 Mad 265; ’VEN- 
KATARAYUDU v. SIVARAMAKRISHNAYYA', 
58 Mad 126; 'LAKSHMANAN CHETTIAR v. 
SRINIVASA AYYANGAR’, ILR (1937) Mad 
203; 'SURYANARAYANAMURTHI v. VEERA- 
RAJU’, ILR (1946) Mad 54 and ‘RAMASUBBA¬ 
RAYA SASTRI v. GANAPATHI RAJU’, ILR 
(1940) Mad 405, support this view. In my 
opinion, it is too late in the day to set the 
/ clock back and to hold that the alienation has 
the effect of dividing the status of the family. 

(32) The earlier branch of the argument of 
the learned advocate was directed to restrict 
and to curtail the rights of the alienee as far as 
possible and to prevent in effect the free exer¬ 
cise of the power of alienation by an undivided 
member of a Hindu joint family governed by 
Mitakshara Law. He now wants to go to the 
other extreme and asks us to hold that the alie¬ 
nation practically converts the ownership of 
the property into a tenancy-in-common. Judi¬ 
cial decisions in this State have evolved a 
power of alienation and a logical, and if I may 
say so with respect, equitable system, adjust¬ 
ing the equity of the alienee and the rights of 
the other coparceners. The object, I should 
think, was to encourage the exercise of indi¬ 
vidual rights with a view to advance com¬ 
merce and trade and also to enable the copar¬ 
cener to advance, by raising money, the inter¬ 
ests of himself and his branch. 

The law has progressed in India from the 
corporate ownership of the village community 
into the joint family also of a corporate nature. 
The joint family was taken as a unit and the 
conception of joint ownership continued for a 
^ long time when there was not much of a pro¬ 
gress in the direction of commerce and trade. 
It is common knowledge that India was purely 
an agricultural country for a long time and 
even now the major part of the population of 
the country make their living by agriculture. 
The transition from the ownership of a joint 
family as a unit to individual property has 
been one of gradual evolution under Mitak¬ 
shara law by judicial decisions. The swing of 
the pendulum in some of the countries is to 
go back and to abolish altogether individual 
property and vest the ownership of every kind of 
property in the State. 


Whether individual ownership or State owner¬ 
ship of property is good for society and of the 
two which should survive is for the politicians 
to solve and for them to decide. It is not with¬ 
in the province of a Judge to consider these 
problems and express his opinion. But in a 
society which is advancing, it is unwise to re¬ 
tard the progress by introducing brakes at 
every stage. To curtail, therefore, or to res¬ 
trict by limitations the power of alienation is, 
in my opinion, inconsistent with the progress 
of society and the evolution of the right of in¬ 
dividual property. 

(33) To resume the argument of the learned 
counsel for the respondent after this brief dig¬ 
ression. it must also be stated that the insolv¬ 
ency of a coparcener does not bring about a 
division of the status of the family. This 
question has been considered in this Court in 
some of the decisions. When a coparcener is 
adjudicated insolvent, his property vests in the 
Official Receiver. The property of the insol¬ 
vent for the purpose of Section 28 of the Pro¬ 
vincial Insolvency Act does not, however, in¬ 
clude any property which is exempt by the 
Code of Civil Procedure, 1908 or by any other 
enactment for the time 6eing in force from 
liability to attachment and sale in execution of 
the decree. The share of the insolvent in the 
family property in so far as it is attachable 
and saleable under Section 60, C. P. C. will 
vest in the Official Receiver. It is wrong, there¬ 
fore. to assume that the entire interest of the 
insolvent in the joint family property vests in 
the Oflicail Receiver. 

'VENKATRAYUDU v. SIVARAMAKRISHN¬ 
AYYA’, 58 Mad 126, considered the effect of 
insolvency on the joint family status and after 
an elaborate examination of the authorities, it 
was held that the insolvency would not sever 
the joint family status and the purchaser from 
the Official Receiver would not become a tenant- 
in-common from the date of his purchase. This 
opinion was based on the analogy of the 
effect of alienation by a coparcener of his en¬ 
tire interest in the joint family property. If 
there was a surplus of the assets of the in¬ 
solvent after the administration is completed, 
the question arose whether that surplus which 
reverts to the insolvent is to be treated as joint 
family property or as the separate pro¬ 
perty of the insolvent. Venkataramana 
Rao, J. sitting as a single Judge con¬ 
sidered the question in ’LAKSHMANAN CHET- 
TIAR v. SRINIVASA AYYANGAR’, ILR (1937) 
Mad 203. and held that the revesting of the 
surplus in the insolvent after the insolvency 
had the effect of altering the character of the 
property and that it would become the sepa¬ 
rate property of the insolvent. He, however 
did not consider that the insolvency operated 
to bring about a division in status. The family 
status continued to be undivided even accord- 
sofvency 6 leamed Judge - notwithstanding the ' i- 

t^tttPS^ANARAYANAMURTHY v. VEERA- 
r IL c R /J 94 # Mad 54 - Wadsworth and 
Patanjali Sastri, JJ. pointed out that the view 

nr a x ?a o«£™^ mana R 80 ' J- in ‘LAKSH- 

CHETTTAR v . SRINIVASA AYYAN- 

M ? d J 03, was not correct and 
chara cter of the property was not al¬ 
tered by reason of the insolvency. Of course 
the learned Judges also affirmed the view that 
the insolvency does not affect the status of the 

nwTminT?? 7 r 2 „ decision was again followed in 
HANUMANTHA v. OFFICIAL RECEIVER 
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BELLARY’. ILR (1947) Mad 44. by Wadsworth 
and Rajamannar, JJ. (as he then was) in which 
the question that arose for consideration was 
whether if after the adjudication of a member 
as an insolvent, another member dies 
and there is an increase in the share to 
which the insolvent would be entitled whether 
the increased share vested in the Official Re¬ 
ceiver as after-acquired property under S. 28 
(4) of the Provincial Insolvency Act. The 
learned Judges held that by reason of the Insol¬ 
vency, the joint family status was not disrupt¬ 
ed and that any addition to the share of the 
insolvent by survivorship would be “after-ac¬ 
quired property” within the meaning of Sec¬ 
tion 28(4). 

The reason why the Official Receiver does not 
lose that which was vested in him is stated 
at page 46 to be that the 
“vesting amounts to an alienation which ‘cry¬ 
stallises the share* of the insolvent to which 

the alienee is entitled on the date of the ad¬ 
judication.** 

This expression in this judgment is the basis 
and the foundation of the argument of learned 
counsel for the respondent that the insolvency 
has the effect of crystallising the share in the 
sense that the Official Receiver practically be¬ 
comes a tenant-in-common in respect of that 
share with the other coparceners. This argu¬ 
ment, in my opinion, proceeds on a total mis¬ 
interpretation of the expression used by the 
learned Judge, Wadsworth, J. in the context. 
The crystallisation of the share that is refer¬ 
red to by the learned Judge means only that 
the fractional interest of the coparcener who 
is adjudicated insolvent as on the date of the 
adjudication vests in the Official Receiver, and 
the fraction of the interest which so vested in 
the Official Receiver is not altered by subse¬ 
quent births and the benefit of the increase 
by subsequent deaths which accrues by survi¬ 
vorship to the insolvent vests in the Official 
Receiver as after-acquired property in the 
right of the insolvent. 

This is practically the principle which has 
been established in ‘AYYAGIRI VENKATA- 
RAMAYYA v. AYYAGIRI RAMAYYA’, 25 Mad 
690, approved by the Full Bench in 'CHINNU 
PILLAI v. KALIMUTHU*, 35 Mad 47, That 
principle is that the fraction of the share which 
vests in the alienee under an alienation is not 
altered by subsequent births or deaths and is 
once for all unalterably fixed. The crystallisa¬ 
tion, therefore, in that sense has not the effect 
of defining the share of the insolvent in the 
joint family property so as to convert it into 
a tenancy-in-common and make it a defined 
share. If the foundation of the argument falls 
to the ground, the argument itself fails. Fur¬ 
ther as stated above, it is not the entire inter¬ 
est in the property that vests in the Official Re¬ 
ceiver. Part of the property of the family 
which is not saleable and attachable under Sec¬ 
tion 60, C. P. C. must necessarily remain with 
the joint family without any interest in such 
property vesting in the Official Receiver. 

(34) Assuming for the sake of argument that 
the insolvency has the effect of defining the 
share by a division of the joint right of the 
coparcener in the sense in which it was used 
by the Privy Council in ‘APPOVIER v. RAMA- 
SUBBA AYYAN’, 11 Moo Ind App 75 (P C), 
such a definition of a share has not the result 
of changing the status of the family so far as 
the insolvent is concerned. Strong reliance to 
support the view that it brings about that re¬ 


sult was placed by learned counsel for the res 
pondent on a passage in judgment of the Jurti 
cial Committee in ‘VENKATAPATHIRAJU v 
VENKATANARASIMHARAJU*, IL R (lorn 
Mad 1 at pages 12 and 13: 1 ’ 


"A division of right or a severance of the joint 
status may result, not only from an agree¬ 
ment between the parties, but from any act 
or transaction which has the effect of defining 
their shares in the estate, though it may not 
partition the estate. If the document clearly 
shows a division of the right, its legal con¬ 
struction and effect cannot be controlled or 
altered by evidence of the subsequent con¬ 
duct of the parties.” 


The point actually decided by the Judicial 
Committee in the case was that a renunciation 
by a member of the joint Hindu family govern¬ 
ed by the Mitakshara law merely extinguishes 
the renouncing member’s interest in the family 
estate but does not affect the status of the re¬ 
maining members ‘Quoad* the family property 
and that they continued to be coparceners in 
the same manner, notwithstanding the renun¬ 
ciation. The passage relied on, in my opinioil, 
does not at all apply to a situation where the 
entire interest of a coparcener is alienated or 
the interest of the coparcener became vested 
in the Official Receiver by reason of the in¬ 
solvency. The division of right can undoubtedly 
be brought about by agreement between the 
parties as stated in ‘APPOVIER v. RAMASUB- 
BA AYYAN*, 11 Moo Ind App 75 (PC). It may 
also be brought about by a unilateral declara¬ 
tion of a member to become divided in status 
as laid down by the Judicial Committee in 
•GIRJA BA I v. SADASHIV DHUNDIRAJ*, 43 
Cal 1031, without an actual partition of the 
properties. 

The view of the Judicial Committee as point¬ 
ed out by Ameer Ali, J. in the judgment is bas¬ 
ed on Viramitrodaya, Vyavaharamayuka, Sara- 
swathivilasa, passages from which were extract¬ 
ed at page 1046. The definition of partition 
given by Vignaneswara in Mitakshara as: 
“the adjustment of diverse rights regarding 

the whole by distributing them in particular 

portions of the aggregate,” 
is also referred to at page 1045. The act, there¬ 
fore, contemplated in the passages in < VEN- 
KATAPATHI RAJU v. VENKATANARASIM- 
HARAJU*, ILR (1937) Mad 1, above extracted 
must be an act which amounts to an unilateral 
declaration expressed by a member of an in¬ 
tention to become separate from the family. It 
has been established that the declaration may 
be either express or implied from conduct. The 
‘transaction’ referred to in the passage must be 
a transaction between the members of the 
family which may not be an express^agreement 
between the parties to become divided in status 
and to divide the right but may be any docu¬ 
ment in which a division of the right is assum¬ 
ed or expressed. 

The passage in question does not, in my opi¬ 
nion, contemplate the result of bringing about 
a division of the right when there is not either 
a consensus of intention expressed by the mem¬ 
bers of even a unilateral declaration by a 
member of his intention. The essence of the 
division of a right, in my opinion, is the ex¬ 
pression of intention which may be contained m 
an agreement between the parties or any docu¬ 
ment entered into by the parties or it may &e 
a division by the expression of unilateral decla¬ 
ration. The alienation by itself or a compul¬ 
sory alienation like the insolvency or an exe- 
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cution sale cannot, in my opinion, be treated 
in view of the authorities already considered 
in this Court as an expression of an intention 
' to sever the status of the family. 

(35) Reference was made in the course of 
the argument to the definition of partition by 
v Vijnaneswara where the author defines that 
term as: 

• (Vibagonama Dravyasamudhaya Vishaya- 
namancka Swayamanam thathekatheseshu Vya- 
vasthapanam). 

The translation given by Colebrooke for this 
passage is 

“Partition (Vibaga) is an adjustment of the 

ownership of many persons in the aggregate 

wealth by assigning particular portions of the 

aggregate to a several ownership.” 

This* in my opinion* undoubtedly refers to the 
actual division by metes and bounds by an 
agreement between the parties. “Ekathesa Vya- 
vasthapanam” can be only by a voluntary act 
of the parties and not by a compulsory aliena¬ 
tion. Even then it requires the restriction of 
the ownership of each member in the entirety 
of the property to particular portions of the 
aggregate so as to constitute several ownership. 
v This has no reference even to a mere division 
of the right without division of the property. 
Undoubtedly, as the Privy Council pointed out 
in 'GIHJA BAI v. SADASHIV DHUNDIRAJU’, 
43 Cal 1031 (P C), there are texts of Virami- 
trodaya and others which recognise the divi¬ 
sion of the right without the division of the 
property by a unilateral declaration or by ‘bud- 
dhivisesha ” The other passages to which re¬ 
ference was made in tne course of the argu¬ 
ments from Jimuthavahana’s Dayabaga, Smri- 
tichandrika, page 12 and Viramitrodaya do not 
at all support the argument that without an in¬ 
tention to divide on the part of a member, a 
division in status can be brought about merely 
because either his share is crystallised or his 
interest was alienated whether the alienation 
is voluntary or even if it is unvoluntary. 

It is needless to consider in detail the other 
texts which have been placed before us as we 
think that there is no foundation to support 
the argument of the learned counsel. I have 
therefore no hesitation in coming to the conclu¬ 
sion that the insolvency of a member does not 
change the status of the family. The family 
was not treated as divided in status notwith¬ 
standing the insolvency of the father in 'SAT 
NARAIN’S CASE', and the decree for partition 
provided for the discharge of joint family li¬ 
abilities* ‘SAT NARAIN v. KISHENDAS\ 17 
Lah 644 (PC). 

(36) It was strongly pressed before us that 
conversion of a member, it has been establish¬ 
ed, has the effect of severing the status of that 
member separating him from the family and 
that that analogy should be applied to the case 
of insolvency also. I do not think that the ana¬ 
logy holds good as the effect of conversion is 
to change the religion of the coparcener and it 
would be impossible to allow him to continue to 
be a member of the family sharing the wor¬ 
ship Sc the food & the other amenities of the 
members of the family. I do not think that 
by such an analogical reasoning the principle 
can be extended to the case of insolvency. 

(37) It only remains to state my conclusions 
in order to avoid any confusion. 

1. A coparcener of a joint Hindu family gov¬ 
erned by Mitakshara obtaining in the State is 
lentitled to alienate his undivided share either 
'in the whole of the property or in a certain 


specific item of the property or even the whole 
of a specific item. In all such cases the only 
right which the alienee acquires is to stand m 
the shoes of his vendor and to work out his 
rights by a suit for partition and in such a suit, 
if without prejudice to the rights of the other 
members of the family* it is possible to have 
the share alienated allotted to the alienor, 
it may be allotted to the alienee in the right 
of the alienor. The alienee has to bear the pro¬ 
portionate share of the common burden of the 
family proportionate to the value of the share 
alienated to him. 

2. Where an alienation is made by a father 
or manager of a joint Hindu Family and if 
either the alienation is fully supported by ne¬ 
cessity or supported by necessity except to a 
small extent, the alienation has to be upheld. 

3. If, however, the alienation made by the 
father or manager of a joint family is support¬ 
ed only by partial necessity, the alienee would 
be entitled in a suit for partition instituted 
either by him or by other coparceners, impugn¬ 
ing the alienation to have the alienor’s share al¬ 
lotted to him Sc also to have the binding portion 
of the consideration distributed equally having 
regard to the interest of the alienor and the 
value of the property alienated. 

4. If the non-alienating coparcener challenges 
the sale made by the father or manager of the 
joint family property on the ground that it is 
not binding on him but institutes a suit only 
to recover his share in the property alienated 
thereby admitting the right of the alienee to 
the other share in that property, and if it is 
found that the alienation is supported by par¬ 
tial necessity, the common burden discharged 
from and out of the consideration should be dis¬ 
tributed proportionately in the same suit on 
the principle of 'VADIVELAM v. NATESAM’, 
37 Mad 435. 

5. If the alienation whether made by a father 
or manager or by any other coparcener, though 
purporting to be for value, is in fact a device 
to make a gift and not a transfer for conside¬ 
ration, the alienation would not defeat the right 
of the other coparceners to take the property 
by survivorship in case of death of the alienor. 
A non-alienating coparcener is not otherwise 
entitled to dispute the adequacy or fairness of 
the consideration for the sale by a coparcener 
and his only right is to insist that the property 
alienated should bear the proportionate share 
of the common burden on the family. 

6. Neither the alienation of the entirety of the 
interest of a coparcener nor an adjudication of 
a coparcener as an insolvent would have the 
effect of disrupting the status of the family. 

7. The share or in other words the fraction 
of the share which the alienee acquires is un¬ 
alterably fixed on the date of the alienation and 
is not subject to fluctuation either by subse¬ 
quent births or deaths in the family and in all 
respects his rights must be determined and 
equities worked out as on the date of the alie¬ 
nation. 

(38) It follows that whether the general prin¬ 
ciple of the right of an alienee to work out his 
rights in a partition suit or whether the prin¬ 
ciple in ‘VADIVELAM v. NATESAM’, 37 Mad 
435, is applied to the facts of this case, the 
third defendant is entitled to have a condition 
imposed that the plaintiff should not recover 
possession of his half share of the property 
without payment of a half share of the binding 
consideration, viz,, Rs. 3511. The decree, there- 
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fore, of the Courts below must be modified by 
adding that before the plaintiff recovers posses¬ 
sion of the property he must deposit into Court 
a sum of Rs. 3511 and the plaintiff would 
threafter be entitled to recover possession of 
the property with mesne profits as from the 
date of deposit. The money so deposited shall 
be paid over to the 3rd defendant. The appel¬ 
lant is entitled to his costs throughout. 

(39) PANCHAPAGESA SASTRI J.: Where a 
sale of joint family properties is challenged 
by the non-alienating coparceners as not binding 
on their shares, they have been allowed to 
bring a suit for partition of the alienated items 
only and recover their shares therein leaving 
the share of the alienating coparcener in the 
possession of the alienee. This is an exception 
!°. >he rule against partial partition, 
inis right has been recognised by 
Y 1 ® Ful1 Bench decision in ‘IBUR- 
AMSA ROW THAN v. THERUVENKATASAMI 
NAICK, 34 I\Iad 269, as “a long established 
rule. The judgment in that case rejected the 
argument that the recognition of this right of 
partial partition is logically inconsistent with 
and trenches, upon the alienee's equity to have 
his rights worked out in a general partition suit 
so as to enable him to claim, if possible, an 
allotment of the whole of alienated items or as 
much of it as may be possible to the share of 
his alienor. Its real justification is its obvious 
convenience and simplicity of procedure and 
the undesirability of compelling the other co¬ 
parceners to bring a complicated suit for gene¬ 
ral partition involving other properties of the 
family as well. 

Its legal basis is rested upon the doctrine that 
it is open to the non-alienating coparceners to 
atlirm the transaction and to recognise it as 
valid to the extent of the share of the alienor, 
buch affirmance of the transaction and the re¬ 
cognition of its partial validity must neces¬ 
sarily postulate a legal fiction of a prior divi¬ 
sion, quoad the alienated items, between the 
alienating coparcener and the others and the 
transfer of the share of the divided member of 
the alienee. A suit for partial partition brought 
by the non-alienating coparceners must there¬ 
fore be deemed in law to contain these aver- 
merns necessitated by the above legal fiction. 
The plaintifts cannot be allowed to challenge 
the same, as the suit itself must be deemed to 
have been founded on the basis of such a fic¬ 
tion. They cannot be permitted to advance any 
arguments contrary to such implied averments, 
at any rate during the progress of such a suit. 

fhe alienee, if he is not satisfied with the 
share of the alienor which is left undisturbed 
in his hands, and, is anxious to claim an allot¬ 
ment of the whole of the items, or a greater 
portion of it, must work out his rights in his 
own suit for a general partition. Where, how¬ 
ever. he does not bring such a suit the rights 
of all the parties have to be adjusted by the 
Court within the frame work of the suit for 
partial partition brought by the non-alienating 
coparcener. Even in such cases a portion of 
the consideration of the sale of joint family 
properties may be found to be binding on the 
family. What then is the rule to be adopted 
in adjusting the equities in cases of that kind? 
This was the only question raised before me in 
hearing this appeal while sitting singly and 
the main and important question argued before 
the Full Bench. 

(40) In my humble judgment the most equit¬ 
able and eminently just rule will be to distri¬ 
bute the binding portion of the consideration 
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proportionately over the whole of the prooertv 
alienated and make the non-alienating copar¬ 
ceners liable tor payment of their proportionate 
shares of such binding portion of the considera¬ 
tion as a condition precedent for the recovery 
of their proportionate shares in the alienated 
properties. The plaintiff has by his deliberate 
choice adopted the exceptional remedy of a 
suit for a partial partition of the alienated 
items alone. He cannot complain if within the 
frame work of such a suit as brought by him 
the Courts proceed to adjust the equities of the 
alienee to as large an extent as possible. There 
is no sound reason or valid justification for 
relieving him of his obligation to bear his pro¬ 
portionate share of the common liability or 
burden even in such a suit, just as he would 
have to share the same if the suit is to be one 
for general partition. 

The rights of parties should be adjusted in 
the same manner as if this suit was a suit for 
a general partition the alienated properties 
alone being regarded as the whole of the joint 
family properties belonging to the family and 
available for division. This, I understand, to 
be the real principle underlying the decision in 
•VADIVELAM PILLAI v. NATESAM PILLAI*, 
37 Mad 435. This rule has not only the merit 
of simplicity but works out the equity in as 
large a measure as the framework of the suit 
permits. The contrary view laid down in 
•MARAPPA GOUNDAN v. RANGASWAMI 
GOUNDAN*, 23 Mad 89, really ignores the equi¬ 
ties in favour of the alienee. Moreover, it is 
obviously incomplete as it does not provide for 
a case where the portion of the consideration 
found to be binding exceeds the real value of 
even the alienor’s share; nor is it logical in 
leaving the entirety of the alienor’s share un¬ 
disturbed in the hands of the alienee where 
the binding portion of the consideration is less 
than its value. 

The later decision in ‘VENKATAPATHI NAI- 
CKER v. PAPPIAH NAICKER’, 51 Mad 824, 
removes the first of the anomalies pointed 
above and provides for the excess being made 
a charge on the shares of the non-alienating 
coparceners. Both the decisions, however, 
throw the entirety of the common burden ex¬ 
clusively and in the first instance on the alie¬ 
nor’s share alone. The exoneration of the 
shares of the non-alienating coparceners from 
the burden of this common liability is not cal¬ 
led for by any compelling principle of law or 
justice. In my opinion, the decision in ‘VADIr 
VELAM PILLAI v. NATESAM PILLAI’, 37 
Mad 435, is right and should be followed. This 
view of the law is in consonance with the pro¬ 
gressive need of the times and really enhances 
the value of a coparcener's interest in his hands. 

(41) I agree that the decree of the Court be¬ 
low must be modified as per the judgment of 
my learned brother Satyanarayana Rao, J. 

(42) In this view it is not necessary to deal 
with the other questions of law about which 
able and learned arguments were forcefully ad¬ 
vanced by Mr. Venkatasubramania Aiyar. 

(43) VISWANATHA SASTRI, J.: I do not 
rehearse the facts set out in the judgment of 
my learned brother. I wish at the outset to 
express my appreciation of the assistance given 
to us by counsel, particularly the learned coun¬ 
sel for the respondent, the merit of whose eru¬ 
dite and instructive argument is in no way 
diminished because it has not succeeded. We 
were invited during the prolonged hearing of 
this appeal to examine many texts of Hindu 


1952 PEBAMANAYAKAM Pillai v. Sivaraman (FB) (Viswanatlia Sastri J.) Madras 439 


Law and many more decided cases but I think 
that such an examination is of value only if 
it yields some general principle or test which 
may be of service in deciding other cases. To 
rfcfer to all the texts and cases cited would be 
an endless and unprofitable task. Out of 
deference, however, to the respondent’s argu¬ 
ment which covered a wide field, I shall briefly 
sketch the back-ground against whiclv the case 
should, in my opinion, be viewed. 

(44) Unlike decided cases, the textual autho¬ 

rity of the Mitakshara is both clear and logical. 
All the property of a joint Hindu family is 
held in collective ownership by all the copar¬ 
ceners and none is the owner of a part. Family 
property is alienable only with the consent of 
all the coparceners, at any rate, of all those who 
are in a position to consent. An alienation may 
be made by one member if the other copar¬ 
ceners are incapable of giving assent as for in¬ 
stance, by reason of their minority and the 
alienation is for purposes designated by the 
texts as proper. In no other case is an aliena¬ 
tion of family property allowed, the idea being 
that no individual member of the family has an 
interest of his own to convey. The family 
property is held in trust for the members then 
living and thereafter to be bom. Mitakshara 
I PI. 28 to 30. • 

An alienation in violation of the above rule 
must be treated as ‘non est* according to the 
Smritichandrika. Th e right of an individual 
member in family property can be ascertained 
and fixed by his exercising the right to parti¬ 
tion and getting a separate allotment for him¬ 
self. A partition or ‘vibhaga* is the adjustment 
of the ownership of many persons in the aggre¬ 
gate wealth by assigning particular portions to 
separate ownership. Mitakshara Chapter 1-1-P1. 
4. Though the respondent’s effort was to keep 
us within the bounds of textual authority and 
incidentally within the grip of the joint family 
system, I consider it is permissible for us, con¬ 
sistently with precedents, to minimise the in¬ 
conveniences of a personal law based on texts 
which have long outlived the epoch in which 
they were promulgated. 

(45) According to the early English lawyers 
and Judges until a partition took place, the 
coparceners continued “seized by one and the 
same title of the whole and every portion of 
the family property alike”. The English notion 
that joint tenants are seized of the land ‘per mie 
et per tout' was imported into the discussion 
of the rights of coparceners in a Mitakshara 
joint family and alienees from them, ‘BALU- 
SWAMI IYER v. LAKSHMANA IYER', 44 Mad 
605 at p. 626 (FB). The right of a coparcener 
in family property springs from the fact of his 
birth in the family & ceases on his death. On the 
death of one coparcener, the others take by the 
‘jus accrescendi’ that in which they had a com¬ 
mon interest and a common possession during 
the life-time of the deceased, ‘KATAMA NAT- 
CHIER v. RAJA OF SIVAGANGA’, 9 Moo Ind 
App 539 at p. 611 and ‘RAMANNA v. JAGAN- 
NATHA RAO', ILR (1942) Mad 886. A copar¬ 
cener has not such an ascertained share in joint 
family property as is capable of being abso¬ 
lutely or indefeasibly alienated by him at his 
pleasure. 

The graphic description of the mode of en¬ 
joyment of joint family property given in 1866 
by Lord Westbury in ‘APPOOVIER v. RAMA 
SUBBA IYER’, 11 Moo Ind App 75 (PC), is too 
iamiliar to require quotation. The members of 
the family -have a right to be housed and main¬ 


tained conformably to the means of the family 
and their respective needs and requirements. 
They cannot complain of inequality of enjoy¬ 
ment. A coparcener has a right to enforce a 
partition and reduce to his exclusive ownership 
and possession that part of the family property 
which might fall to his share. At such a parti¬ 
tion there must be a stock-taking of the whole 
of the existing assets and liabilities of the 
family; provision must be made for the dis¬ 
charge of common debts, encumbrances and 
other liabilities; and the rest of the family pro¬ 
perty should be divided among the coparceners. 
•SAT NARAIN v. SRI KISHEN DASS\ 17 
Lah 644. 

(46) The joint family system has however 
been invaded and rudely shaken by doctrines 
inspired by English legal conceptions and the 
demands of a progressive society. The Courts 
too have lent a helping hand to influences that 
have undermined the integrity of the joint 
family. The law relating to self-acquisitions as 
developed by Courts has responded to the desire 
of the members of the family to secure their 
own economic freedom and betterment by indi¬ 
vidual effort and exertion. The rigour of the 
Mitakshara rule has been relaxed. The emer¬ 
gence of “managership” of a joint family with 
incidental right to full possession and control of 
the family properties and the right to represent 
the family in suits and transactions affecting 
the family property, was not based on textual 
authority. It arose out of the ascription of a 
corporate character to the joint family and the 
consequent need for joint action of the members 
through an accredited representative. 

To this extent, the rights of individual co¬ 
parceners were subordinated to the conception 
of a corporate entity, represented by its mana¬ 
ger. The recognition of wider powers in the 
manager of a trading family was in response to 
the needs of modem trade and commerce. The 
equal rights of coparceners in family properties 
and their right to interdict alienations by their 
father were undermined by an appeal to the 
sanctity attached by Hindu Law to the obliga¬ 
tion of a debt. The Courts allowed creditors 
of a father to attach and sell family property 
for the satisfaction of their debts not tainted 
by illegality or immorality. The further step 
was to recognise the father's power to effect a 
sale of family property so as to bind his sons' 
interests for discharging his debts, the consent 
of the sons being presumed or implied. 

Gautama ruled that a father’s debts incurred 
in the course of a business involving specula¬ 
tion need not be paid by the sons out of joint 
family properties but Courts do not now regard 
such debts as illegal or immoral. The next 
step was to enable a creditor to attach and 
sell the interest of a coparcener not being the 
father. The further step was to uphold the 
right of the coparcener himself to alienate his 
interest in joint family property for value. 
That the law has been progressively developed 
by Courts to suit changing conditions in differ¬ 
ent parts of the country will be evident from 
the fact that a voluntary sale by a coparcener 
of his interest in joint family property does not 
convey any interest to the vendee under the 
Mitakshara law as administered in Bengal, 
Bihar and Uttar Pradesh while the opposite 
result has been arrived at in Madras and 
Bombay. 

(47) One convenient method of getting round 
textual authority prohibiting alienation of pro¬ 
perty was by saying that the prohibition was 
merely moral rather than legal, the distinction 
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between the “vinculum juris and the vinculum 
pudoris” not being always kept in view by the 
texts. The alienation may be improper but not 
devoid of legal efficacy. See Sir W. Mac- 
naughten’s Hindu Law page 6 cited with 
approval in 'BALWANT SINGH v. RANI 
KISHORI’, 20 All 267 (PC). The Mitakshara 
prohibition against alienation of joint family 
property was substantially abrogated by an 
appeal to equitable principles. English lawyers 
like Colebrooke, Ellis and Strange, who had to 
interpret and administer Hindu Law had a spe¬ 
cial solicitude for the purchasers for value in 
good faith and their views profoundly influ¬ 
enced the growth of Hindu Law in the first 
half of the last century. 

Sir Thomas Strange relying on Colebrooke’s 
opinion observed: 

“In favour of a ‘bona fide’ alienee of undivided 
property, where the sale or mortgage could 
not be sustained as against the family, such 
amends as it could afford would be done, out 
of the share of him, with whom he had dealt; 
and for this purpose, a Court would be war¬ 
ranted in enforcing a partition”. Strange’s 
^ Hindu Law (1st Edition), Vol. 1 page 179. 
Colebrooke previously had said: 

“Equity would require redress to be awarded 
to the purchaser by enforcing a partition of 
the whole or sufficient portion of (family 
property) so as to make amends to the pur¬ 
chaser out of the vendor’s share.” Strange's 
Hindu Law (1830), Vol. II page 349. 

This is the origin of the purchaser’s equity, 
which powerfully reacted on the proprietary 
rights of coparceners and their right to alienate 
their interest in joint family property. 

As early as ‘SURAJ BANSI v. SHEO PRA¬ 
SAD’, 5 Cal 148 PC, the Judicial Committee re¬ 
cognised the serious inroads that had been made 
into the Mitakshara joint family system and 
said: 

“since the decision, however, of the case of 
•VIRASWAMI GRAMANI v. AYYASAMI 
GRAMANI’, 1 Mad H C R 471, it has been 
settled law in the Presidency of Madras that 
one coparcener may dispose of ancestral un¬ 
divided estate even by contract and convey¬ 
ance to the extent of his own share; and ‘a 
fortiori’ that such share may be eized and 

sold in execution for his separate debt. 

There can be little doubt that all such aliena¬ 
tions, whether voluntary or compulsory, are 
inconsistent with the strict theory of a joint 
and undivided Hindu family; and the law as 
established in Madras and Bombay has been 
one of gradual growth, founded upon the 
equity which a purchaser for value has, to be 
allowed to stand in his vendor’s shoes and to 
work out his rights by means of a partition.” 
In 'SYED TUFZOOL HUSSAIN KHAN v. 
RAGHOONATH PERSHAD’, 14 Moo Ind App 
40 at p. 50, the Judicial Committee referred 
to a coparcener’s undivided interest as some¬ 
thing “specific, existing and definite.” In 
•AYYAGARI VENKATARAMAYYA v. AYYA- 
GARI RAMAYYA*, 25 Mad 690 and ‘RANGA- 
NATHAN CHETTY v. RAMASWAMI CHETTY’, 
27 Mad 162, Bhashyam Iyengar J. held that a 
coparcener had a “present vested interest” in 
joint family property transferable in whole or 
in part for value and that the transferee also 
took a present vested interest in the property. A 
further breach in the joint family system was 
made when the law of insolvency provided that 
the share of a coparcener in joint family pro¬ 
perty vested in the Official Receiver or Assignee 


of his adjudication. This was on the footing 
that it was oro D ertv over which the insolvent 
had a power of disposal. As the law stands 
today, a coparcener can claim at any given 
moment of time that he has a definite share in 
the family property which he can alienate for 
value without reference to the other copar¬ 
ceners or which a Court can attach and sell for 
his personal debts. 

He has an interest in property which, though 
it may fluctuate in extent from time to time 
is yet definite and ascertainable at any given 
moment, as for instance by a demand for parti¬ 
tion or by an alienation, with this difference 
that an alienation 'per se' does not affect a 
severance of the alienor from the joint family 
'NARAYANAH SAH v. SANKARA SAH\ 53 
Mad 1 at p. 14; ‘BALUSWAMI IYER v. 
LAKSHMANA IYER’, 44 Mad 605 at p. 626. 
The theory of the Mitakshara that an individual 
coparcener has nothing like a share or specific 
interest in joint family property and that the 
alienation of such a property by a coparcener 
without the consent of the others is void and 
of no effect whatever has been substantially 
abrogated by the decisions of Courts. What 
Jimutavahana did for Bengal in the 13th Cen¬ 
tury was partially achieved by the Courts in 
Madras anc^Bombay in the 19th Century. Nila- 
kanta, though a pronounced follower of Vig- 
naneswara. practically accepted the Dayabhaga 
view of the nature and extent of a coparcener’s 
right in joint family property. Indeed Vig- 
naneswara himself recognised that property had 
its basis only in popular recognition. 

(48) What are the rights of an alienee of 
joint family property from a coparcener and 
how are they to be worked out? Have the other 
coparceners any, and if so, what rights against 
the alienee and has the alienee any rights as 
against them? In the ensuing discussion, it is 
assumed that the alienation is for value but 
not for a purpose binding on the family. The 
texts of Hindu Law do not throw any light 
on these questions for they do not contem- 
olate an alienation of joint family property by 
a coparcener otherwise than for family neces¬ 
sity or benefit. Judge-made law has been 
hesitant with a gradual advance and an occa¬ 
sional set-back. The working out of the 
alienee’s equity has caused not a little embar¬ 
rassment in the logic of the law, which has 
to be gathered from decisions in which the 
principle has been progressively but not always 
consistently formulated. The touching refrain 
of the respondent’s argument was: 

“overrule me if you please, but at least say 
something logical and consistent with the 
Mitakshara doctrine.” 

(49) Bluntly I say it is not possible to find a 
logical solution of an illogical problem. As 
early as 'GURULINGAPPA v. NANDAPPA, 
21 Bom 797 at p. 805. Farran C. J. had stated: 

“The position of the purchaser of the interests 
of a Hindu coparcener in part ‘or’ the whole 
of a joint estate is very anomalous. It is 
impossible to work out his rights on an exact 
logical basis. As it is an equity, it must De 
worked out on equitable principles.” 

The decisions on this topic are so many and 
so various that it will be impossible to ignore 
or reconcile all of them. 

(50) The legal theory is that an alienee steps 
into the shoes of the alienating coparcener; that 
he can have no higher rights than the alienor, 
that he must take the interest conveyed subject 
lo the same limitations and conditions as tne 
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alienor, and that except through and in the 
right of the alienor, he cannot have any claim 
against the joint family. The stream can rise 
no higher than its source. This is good logic 
but lav/ and logic soon parted company. The 
off-spring became more powerful than-its parent 
and the alienee was held entitled to enforce 
his rights in a manner not open to his alienor. 
A coparcener’s right to partition dies with him. 
His alienee for value or a purchaser of his in¬ 
terest at a Court sale after his death pursuant 
to a prior attachment, could work out his rights 
by a partition against the surviving coparceners 
even after the death of the vendor or judg¬ 
ment-debtor as the case may be. 

A contract for valuable consideration entered 
into by a coparcener for the sale of his interest 
in joint family property has been held to be 
specifically enforceable against the surviving 
coparceners after his death. ‘BHAGWAN 
BHAU v. KRISHNAJr, 44 Bom 967 and 'RAM- 
APPA v. YELLAPPA’, 52 Bom 307. It is not 
therefore quite accurate to say as Bakewell J. 
did in 'MANJAYYA v. SHANMUGAMUDALI’, 
38 Mad 684, that the right of an alienee from 
a coparcener is a mere right 'in personam*. The 
alienating coparcener is entitled to a partition 
‘rebus sio standibus’ as on Uie date of suit. 
The alienee’s right, however, is to the share to 
which the alienor was entitled on the date of 
alienation according to 'CHINNU PILLAI v. 
KALIMUTHU CHETTI\ 35 Mad 47 FB. An 
alienor’s share is liable to diminution by a de¬ 
crease of the family assets as well as by an 
increase in the number of coparceners but the 
alienee’s right has been held not to be affected 
by these changes. 

In ‘BRIJ NARAIN v. MANGALA PRASAD', 
46 All 95 (PC), Lord Dunedin after observing 
that this branch of Hindu Law was “illogical’' 
and “anomalous” gave the following caution: 
“In such a matter as the present, it is above 
all things necessary 'stare decisis’, not to un¬ 
settle what has been settled by a long course 
of decisions.” 

The respondent's invitation to us was to fol¬ 
low Vignaneswara wherever he led us ignoring 
decisions which have held the field for many 
years. 

(51) When a coparcener alienates an item of 
family property, the bargain between the par¬ 
ties determines the interest intended to be con¬ 
veyed to the vendee. In the case of a Court 
sale of the interest of a coparcener, the pur¬ 
chaser obtains what was intended to be sold. 

’ What the alienee gets is the totality of what he 
bargained for and not a mere fractional share. 
The alienee, however, cannot trench upon the 
rights of the non-alienating coparcener. In ac¬ 
cordance with the 'maxim sic utene fuo ut 
alienum non laedas* his rights must be enjoyed 
in such a way as not to interfere with the rights 
of others. The right of the alienee though fixed 
as between himself and the alienor and in that 
sense unchanging, has to be enclosed wholly 
or partially within the circumference of the 
alienor's right, that is to say, within the share 
which on a general partition would have been 
allotted to him. The respondent's advocate re¬ 
lied on the following passage in page 489 of 
Mayne's Hindu Law (11th Edition): 

"The right to get properties which fell to an 
alienor at a partition is the primary and in¬ 
deed the only right which the alienee has, 
though the Court may at partition allot to 
him the properties which be purchased at a 
Court sale or at a private sale if it could be 
conveniently done.” 


It is argued that aU that an alienee gets is a 
right to sue for partition standing in the shoes 
of the alienor and no other right, legal or equit¬ 
able, as against family properties or the non¬ 
alienating coparceners. It is not correct to re¬ 
gard an alienee as a transferee of a mere right 
to sue. Such a transfer would indeed be oppos¬ 
ed to law. There is a transfer of property to 
the alienee with an incidental right of suit, if 
necessary, for perfecting his title. It may be 
granted that an alienation 'per se,’ does not 
convey an unimpeachable or indefeasible title 
to the alienee. He gets a right or an equity if 
you like, to stand in the vendor’s shoes and 
work out his rights at a partition of the family 
estate. 

At such a partition, an alienee has the right 
to ask that 'ceteris paribus’ the share of the 
alienor should be so made up as to embrace 
wholly or so far as is possible, th e property 
purchased by him. The Court is bound to grant 
such a relief to the alienee and if it can be 
done without injustice to the other coparceners, 
it will so marshall the properties as to allot the 
property alienated or as much thereof as pos¬ 
sible, to the share of the alienor. This right 
of the alienee can be worked out in any suit 
to which he is a party and which is of suffi¬ 
cient amplitude to allow a general stock-taking 
of the family assets as a whole and an adjust¬ 
ment of the rights of the coparceners. It is 
not necessary for an alienee to sue as a plain¬ 
tiff himself, ‘RAMASWAMI v. VENKATA- 
RAMA’, 46 Mad 815 and 'KRISHNAMURTHI 
v. NATARAJA', 1948-1 Mad L J 430 at p. 434.. 

(52) The preponderance of opinion in this 
Court has been that an alienee from a copar¬ 
cener does not become a tenant-in-common with 
the other coparceners and is not entitled to 
joint possession with or get mesne profits from 
them. See paragraphs 389 and 390 of Mayne’s 
Hindu Law (11th Edition). The view of the 
learned editor of Mayne in paragraph 391 is 
that Section 44 of the Transfer of Property Act 
as amended in 1929 confers on an alienee from 
a coparcener even these rights. By reason of 
the omission of the word “Hindu” in Sec. 2 of 
the act as amended Section 44 now applies to 
Hindus as well. The section would apply to an 
alienee from a sharer in a Dayabhaga family 
whose members hold the common property to 
quasi severalty, each member being entitled to 
a defined share which he could dispose of as- 
he likes. In the face of the saving words: 

“subject to the conditions and liabilities affect¬ 
ing at the date of the transfer, the share or 
interest so transferred,” 
it may be difficult to construe Section 44 of 
the Transfer of Property Act as abrogating 
the decisions of this Court denying joint pos¬ 
session and a right to an account of profits 
to an alienee from a coparcener. 

It does not, however, follow that an alienee 
from a coparcener has no right in or to any 
property but only a personal remedy against 
the alienor. Even when the alienee does not 
get an allotment of the property alienated to* 
him at a general partition, he would be entitl¬ 
ed to the property allotted to the vendor for 
his share in substitution for the property alie¬ 
nated to him. 'KORU ISSAKU v. SEETHARA- 
MARAJU', 1947-2 MadLJ 166 at pages 175, 176, 
What an alienee gets is therefore a right in 
property carrying with it an equitable right to- 
avail himself of the rule of substituted security* 
The right to get compensation of substituted 
property in case the property sold is lost for 
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(53) I have said that the rights of the alienee 
are not co-extensive with those of the alienor. 
On the principle that he who seeks equity must 
do equity, it has been held that an alienee 
could, in no event, get more than what he bar¬ 
gained and paid for. If he purchases, say, the 
share of one of four undivided brothers in a 
property and at the time of the partition, the 
existing coparceners are only two the alienee 
cannot claim a half share because his vendor 
would be entitled to such share. If, however, 
there is an increase in the number of copar¬ 
ceners, say. to six, the share of the alienee 
would be 1/6 according to ‘RANGASWAMI v. 
KR1SHNAYYAN’, 14 Mad 408 (FB). The rea¬ 
son was thus stated: 

“In the case before us, the delay in suing for 
partition is imputable to the purchaser and 
as new coparceners have meanwhile come in¬ 
to existence, the share to be awarded to him 
must diminish ‘protanto* on the simple 
ground that what he could lawfully purchase 
was an uncertain interest to be computed 
into a definite share with reference to the 
coparcenary at the time of partition.” 

Good logic as far as it goes. But the neces¬ 
sity felt by Courts to promote certainty of 
“title to property and to protect the interests of 
purchasers for value, forced the law into a Pro¬ 
crustean bed where it has been lying uneasily 
for a long time. In ‘AYYAGARI VENKATRAM- 
AYYA\ v. AYYAGARI RAMAYYA’, 25 Mad 
■690, Bhashyam Avyengar, J. observed obiter that 
•RANGASWAMI v. KRISHNAYYAN’, 14 Mad 
408, was wrongly decided. So great was the 
hold of that eminent Judge on the legal minds 
of his generation that his dissent soon became 
the unanimously accepted law of the Court in 
•CHINNU PILLAI v. KALIMUTHU CHETTY’, 
35 Mad 47 (FB). This case decided that an ali- 
nee of the interest of a coparcener was entitl¬ 
ed to enforce his claim against the share to 
which the vendor was entitled at the time of 
the alienation. 

Perhaps Bhashyam Ayyangar J. in ‘AYYA- 
GARI VENKATARAMAYYA v. AYYAGARI 
RAMAYYA’, 25 Mad 690, unduly emphasised 
some expressions occurring in the judgments 
of the Judicial Committee in ‘DEENADAYAL 
v. JUGDEEP NARAIN\ 3 Cal 198 (PC), and 
4 SURAJ BANSI KOER v. SHEO PRASAD’, 5 
Cal 148 (PC), and built up a theory of which 
their Lordships of the Judicial Committee 
were not the authors. The question is not whe¬ 
ther the deductions of the learned Judge were 
justified in 1902 but whether his conclusions 
have not become the law of this Court accepted 
and acted upon as such for nearly half a cen¬ 
tury. 

(54) The actual decision of the Full Bench in 
the ‘AYYAGARI CASE’, 25 Mad 690, was that 
the death of the alienating coparcener before a 
partition did not result in an extinction of the 
interest of the alienee by the operation of the 
law of the survivorship. But Bhashyam Ayyan¬ 
gar J. covered a much wider ground. Similarly 
the actual decision in 'CHINNU PILLAI v. KA¬ 
LIMUTHU CHETTY’, 35 Mad 47, was that a 
mortgage executed by a coparcener would ope¬ 
rate on his Share of joint family property as 
it stood at the date of the mortgage and that 
the security would remain unaiminished in 
spite of a subsequent increase in the number 
of coparceners. But the learned Judges went 
*° n to affirm the views of Bhashyam Ayyangar 


ihe result, though anomalous and illogical 
was tnat an alienee from a coparcener suppos-. 
ed in theory to stand in the shoes of the alie¬ 
nor having no right of his own except through 
his alienor as against the family became °a 
sharer in joint family property with a fixed and 
independent right of his own enforceable 
against the other members of the family. In 
•AIUTHU KUMARA v. SIVANARAYANA’, 56 
xMad 534, Jackson J. sitting with Mockett J. sou¬ 
ght to effect a reconciliation between the Mitak- 
shara doctrine refusing absolutely to recognise an 
alienation of joint family property by a copar¬ 
cener without family necessity and the rule of 
equity recognising the rights of purchasers for 
value. The learned Judges held that though 
the fractional share of an alienee from a co¬ 
parcener was fixed as on the date of alienation 
the properties in which the alienee was en¬ 
titled to share were those existing at the time 
of the partition. 


(55) If the position of the alienee ‘vis-a-vis’ 
the non-alienating coparceners has to be fix¬ 
ed as on the date of the alienation and his 
rights worked out as if there had been a parti¬ 
tion on that date, the family hotchpot would 
have to be filled up retrospectively, it may be, 
years after the alienation. If there were a 
number of alienations in successive years by 
The same or different coparceners, each one of 
the alienees can claim to have a separate hot¬ 
chpot hooked to the date of his alienation, 
though at the date of the actual partition the 
existing hotchpot might be merely empty. These 
difficulties which were real enough did not ap¬ 
peal to Leach C. J. and Horwill J. who, in 
•DHARMARAO v. BAPANAYYA’, 1941-1 Mad 
L J 15, assembled an imposing array of deci¬ 
sions in which 'CHINNU PILLAI v. KALIMU¬ 
THU CHETTY’, 35 Mad 47, had been referred 
to and apparently followed and silenced the 
criticism of Jackson, J. without an independent 
consideration of the problem of the alienee’s 
equity. 


The reasoning of Krishnan and Curgenven 
JJ. in ‘VENKU REDDI v. VENKU REDDI*, 50 
Mad 535 (FB), would seem to support the view 
of Jackson J. that partition quantifies the frac¬ 
tional share of the alienee from a coparcener 
and that the alienation is subject to the liabi¬ 
lities of the joint family. The learned Judge 
who decided ‘DHARMA RAO v. BAPANAY¬ 
YA’. 1941-1 Mad L J 15, did not. I humbly 
venture to think, realise the injustice done to 
the non-alienating coparceners by their deci¬ 
sion. An alienee from one of these coparce¬ 
ners was allowed at a partition to retain an 
one third share of the whole family estate, 
while the non-alienating coparcener got one- 
ninth of the estate (or perhaps a little more) 
as the result of the birth of other coparceners 
before partition. This was the consequence of 
fixing the alienee’s rights on the basis of ‘CHIN¬ 
NU PILLAI v. KALIMUTHU CHETTY’, 35 Mad 
47 (FB). 


If that were the law, the alienating coparce¬ 
ner has the best of both worlds. He enjoys the 
advantages of a divided status by realising the 
value of his share and of the membership of a 
joint family with its attendant benefits. Equity 
is not an one way traffic. In the name of equity 
it is not permissible to sacrifice th e interests 
of non-alienating coparceners to satisfy the 
claims of an alienee from one coparcener who 
knows that he is purchasing something which 
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is subject to the rights of the other coparceners 
and the liabilities of the joint family. It is one 
thing to say that the fractional share of the 
alienee is fixed as on the date of the alienation 
• and it is a different thing to say that the frac¬ 
tion must be related to the family estate as it 
stood at the date of alienation and not at the 
date of partition. 

If the matter, were ‘res integra’ the incli- 
* nation of my mind would be to agree with the 
reasoning of Jackson J. The majority of my 
learned brethern, however, are of the opinion 
that it is too late in the day to question the 
authority of 4 CHINNU PILLAI v. KALIMU- 
THU CHETTY\ 35 Mad 47 (FB), in the sense 
in which it was understood in ‘DHARMARAO 
v. BAPANAYYA’, 1941-1 Mad L J 15, and I do 
not wish to mar this pleasing unanimity by 
giving expression to views considered to be 
heretical. It is a case of 'stare decisis*. I rea¬ 
lise that in a branch of law affecting titles to 
property it is more important that the appli¬ 
cable rule of law be settled than that it be 
refashioned on absolutely logical lines. The 
respondent’s advocate hopes that the ghost of 
•RANGASWAMI v. KRISHNAYYA’, 14 Mad 
408 (FB), which was buried forty years ago 
may walk again, nay, he anticipates a flesh and 
blood resurrection. All that I say is thaUsuch 
miracles, if they happen, will reduce transac¬ 
tions affecting property to a mere gamble. 

(56) An alienation of family property by a 
coparcener be he the manager or lather, can be 
set aside 'in toto’ at the instance of the other 
coparceners if the alienation is not for family 
necessity or for discharging untainted antece- 

f dent debts. Even where the necessity for a 
sale is partial, that is to say ,where the consi¬ 
deration raised or applied for meeting neces¬ 
sary purposes is less than the price, the sale 
can be set aside as a whole as not justified. 
‘KRISHNA DAS v. NATHURAM*, 49 All 149 
(PC); ‘NIAMAT RAI v. DIN DAYAL*, 8 Lah 
597 (PC), and ‘GAURI SHANKAR v. JIVAN 
SINGH’, 53 Mad L J 786 (PC). The property 
is recovered for the family and if it is found 
that part of the consideration paid by the alie¬ 
nee has been applied in discharge of debts or 
liabilities binding on the family, justice and 
equity require that the family should refund 
that portion of the consideration to the alienee. 
See Sections 64 and 65 of the Contract Att and 
S. 41 of the Specific Relief Act. 

Otherwise, the Court would be helping the 
family to enrich itself unjustly at the expense 
of the alienee. Even if the property is recover¬ 
ed by the family, it is open to the alienee to 
sue for partition of the family estate and for 
allotment of the alienated property to him in 
the right of his alienor and as part of his alie¬ 
nor’s share of the family properties. He can 
even set up this right as a defence to a suit 
by the non-alienating coparceners for recovery 
! of their shares of the alienated property, if 
the suit is comprehensive enough to permit a 
stock-taking of the entire family estate. 'RAMA- 
SWAMI AYYAR v. VENKATRAMANA AY- 
YAR\ 46 Mad 815; ‘KRISHNAMURTI v. NATA- 
RAJA\ 1948-1 Mad L J 430 at p. 434, and 
4 DHARMA RAO v. BAPANAYYA’, 1941-1 Mad¬ 
ras Law Journal 15. 

(57) An alienee’s suit to work out his equity 
must be one for partition of the entire family 
property; and not for partition of any speci¬ 
fic item or any specific interest. This is because 
the alienee has no connection with the joint 
family and can seek relief only in the right of 


the alienating coparcener. A coparcener suing 
for partition must sue for partition of the en¬ 
tire divisible family estate. Ordinarily a suit 
for partial partition does not lie among copar¬ 
ceners. An alienation by a coparcener of his 
interest in family property does not put an end 
to the coparcenary or effect a severance. See 
Mayne’s Hindu Law (11th Edition), paragraph 
389, page 490. 

It has been laid down in many decisions of 
this Court starting from ‘VENKATACHALLA 
v. CHINNAYYA’, 5 Mad H C R 166, that it is 
open to coparceners objecting to an alienation 
by the father or manager to bring a suit for 
their share of the property alienated. TBURA- 
MASA ROWTHAN v. THIRUVENKATASWAMI 
34 Mad 269 at pages 272, 275. This kind of 
suit is different in its scope and effect from a 
suit for partition so-called. For instance, the 
inference of an unequivocal intention to sepa¬ 
rate from the family and become divided in 
status which a suit for partition gives rise to 
does not follow in a suit for recovery of a co¬ 
parcener’s share of alienated property. ‘RAMA- 
SUBBRAYA v. GANAPATIRAJU’, ILR (1940) 
Mad 405 at pages 410, 412. The dispute in the 
latter case is confined to the property alienat¬ 
ed and is between the alienee on the one hand 
and the non-alienating coparceners on the other. 
The coparceners may wish to remain undivid¬ 
ed and at the same time , may be unwilling to 
allow the family property to be in the posses¬ 
sion of a stranger claiming under a title which 
is not valid as against the family. 

The non-alienating coparceners may, in effect 
say to the alienee: 

“Though we have a right to recover the en¬ 
tire property alienated still as you have paid 
the vendor the price of the property we con¬ 
sent to your retaining his share. Give us our 
shares of the property. We agree to have a 
partition as if this were the only property 
to be divided.” 

The suit is in effect one for a partition of the 
alienated property alone and the decisions al¬ 
low such a suit. The jural basis of this rule 
has been clearly and concisely stated in the 
judgment of my learned brother Panchapagesa 
Sastri, J. and I respectfully agree with him. 
The question is whether in such a suit the alie¬ 
nee has an equity to compel the plaintiffs to 
refund a part of the binding consideration pro¬ 
portionate to the share of the plaintiffs in the 
alienated property. 

(58) The decisions of this Court are conflict¬ 
ing. The appellant relies on the decision in 
•VADIVELAM PILLAI v. NATESAM PILLAI\ 
37 Mad 435, which though not noticed in the 
10th, and 11th editions of Mayne’s Hindu Law, 
has nevertheless been accepted and acted upon 
in subsequent decisions of this and the other 
High Courts. This decision dissents from 
'MARAPPA GOUNDAN v. RANGASWAMI 
GOUNDAN’, 23 Mad 89, which is relied upon 
by the respondent. The decision in ‘VENKATA- 
PATHI v. PAPPIAH NAYAKAR’, 51. Mad 824, 
follows the earlier decision and lays down three 
propositions which will be noticed presently. All 
the three decisions profess to deal with the 
mode in which an alienee’s equity has to be 
worked out. 

(59) The respondents learned Advocate took 
high ground and maintained that so far as 
joint family was concerned, an alienee from 
a coparcener has no legal existence and he 
must work out his rights only through his alie¬ 
nor and that in a suit for a general partition. 
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The alienor and a ‘fortiori 1 his alienee can only 
sue for a partition of the entire estate, partial 
partition not being allowed to them by law. It is 
only in such a suit that the alienee's equity can 
at all be enforced and the alienated property 
or as much of it as possible allotted to the 
share of his alienor. In a suit by non-alienat¬ 
ing coparceners for recovery of their share of 
the alienated property, without any intention 
to become divided from the alienor, the alie¬ 
nee’s equity does not come into the picture at 
all. 

Even if it be assumed that he has any claim 
or equity against the joint family when a suit 
for recovery of the property alienated is 
brought, it must be regarded as satisfied by the 
value of the vendor’s interest which the alienee 
is allowed to retain. 'MARAPPA GOUNDAN v. 
RANGASWAMI GOUNDAN’, 23 Mad 89. The 
share of the property which an alienee is al¬ 
lowed to keep is joint family property and an 
alienee who is allowed to keep it cannot, under 
any circumstances, claim any further equity 
against the family. So ran the argument. 

(60) With due respect to the learned Judges 
who decided ‘MARAPPA GOUNDAN v. RAN¬ 
GASWAMI GOUNDAN’. 23 Mad 89. I fail to 
understand how a vendee from a coparcener 
can be said to be a “Volunteer.” A person who 
purchases from one who has a right to sell his 
interest, whatever it is and pays value for it 
is in no sense a “volunteer.” The learned Judges 
further ruled: 

“that if the vendee wishes to stand by a sale 
which is valid only partially, such as the pre¬ 
sent, he must be content with the vendor’s 
share but that if he wishes to repudiate the 
transaction altogether, his remedy is only 
against the vendor in a suit for return of the 
price paid, on the ground that the considera¬ 
tion for the payment failed.” 

This is with all respect begging the question. 
If the non-alienating coparceners exercise 
their right of interdiction and sue for recovery 
of the entire property alienated, they can, as 
already stated, be required to pay the alienee 
the whole of the consideration found to be bind¬ 
ing on the family. 

If they sue for a general partition, the alie¬ 
nee can work out his equity and might get 
an allotment of the entire alienated property 
for himself in the right of his alienor. If they 
seek recovery of their share of the property, 
they treat the alienation as valid to the extent 
of the alienor’s share and seek a partition, con¬ 
fined to the alienated property and as against 
the alienee. It has been held in some decisions 
that the non-alienating coparceners can recover 
their shares of the alienated property as their 
own separate property. ‘CHINNA SANYASI v. 
SURIYA’, 5 Mad 196 and ‘KADEGAN v. PERI- 
AMUNUSWAMI’, 13 Mad L J 477. There are 
however difficulties in the way of accepting 
this position. The recovery by the non-alienat¬ 
ing coparceners of their shares of the property 
alienated would not prevent the alienee from 
bringing a suit for general partition and asking 
that the entire property should be allotted to 
him in the right of his alienor. If so. the pro¬ 
perty recovered retains its character as joint 
family property. 'GURULINGAPPA v. NAND- 
APPA’, 21 Bom 797; 'KANDASAMI v. VELA- 
YUDHA’, 50 Mad 320 and ‘RAMASUBBARAYA 
v. GANAPATIRAJU', ILR (1940) Mad 405 at 
pages 410, 412. 

An alienee from a coparcener does not as 
already stated become a tenant-in-common with 


the other coparceners. At the same time a 
right of action has been conceded to the non¬ 
alienating coparceners to recover only their 
share of the alienated property in decisions too 
numerous to be now upset. The position is no 
doubt illogical but a Court need not throw up 
its hands in despair and leave the alienee help¬ 
less. If on account of the limited scope of the 
suit instituted by the non-alienating coparce¬ 
ners and by reason of its comprising only the 
alienated property to the exclusion of other 
family properties, an alienee is unable to have 
his equity worked out fully, there is no reason 
vhy his equity should not be recognised to 
the limited extent to which the suit permits. 
There is no reason why the non-alienating co¬ 
parceners who recover their shares, should 
escape liability for a proportionate part of the 
common burden which the alienee has dis¬ 
charged. 

They cannot seek the advantages of a parti¬ 
tion confined to the alienated property with¬ 
out submitting to an apportionment of a com¬ 
mon liability discharged by the alienee. If the 
alienee receives or recovers the binding part 
of the consideration from the non-alienating 
coparceners, it may be a ‘protanto’ satisfaction 
of his claim against joint family and he cannot 
theraafter sue for a partition and allotment of 
the entire properties alienated to him. The 
learned Judges in ‘MARAPPA GOUNDAN v. 
RANGASWAMI GOUNDAN’, 23 Mad 89, 
claimed that their decision would 
“tend to act as a check on a disposition on the 
part of speculative persons to enter with 
some coparceners into transactions calculated 
to a fleet the rights of other coparceners who 
are not parties thereto.” 

It may be argued that their view seriously im¬ 
pairs the commercial value of the proprietary 
rights of coparceners by tying them up to the 
joint family too closely and by seriously jeo¬ 
pardising the rights of alienees from them. The 
remedy by way of damages or otherwise 
against the alienor pointed out by the learned 
Judges may not always be effective or fruitful. 

(61) Reference may here be made to ‘RAN- 
GA NATHAN CHETTY v. RAMASAMI 
CHETTY’. 27 Mad 162, where this Court held 
that it was not permissible for a coparcener to 
evade the prohibition of Hindu Law against 
gifts of joint family property by professing to 
make an ostensible sale when the price was 
wholly and obviously inadequate. The Court 
ruled that in such a case 

“the transaction could be upheld against the 
family to the extent of the ailenor’s interest 
in the joint family properties only to the 
extent of the value received.” 

The alienor’s interest was treated as having 
been sold in part and gifted as to the rest. 

(62) This decision was followed in 'VEN- 
KATAPATHI v. PAPPIAH NAYAKAR’. 51 Mad- 
824, and the Court enunciated three proposi¬ 
tions of which the first was as follows: 

“Where the whole of the consideration for a 
sale even after being allotted to the alienors 
share only, is grossly inadequate, the whole 
transaction may be set aside making the con¬ 
sideration proved a charge on the family 
property.” „ 

When is the consideration “grossly inadequate 
when it is merely “inadequate” and when it is 
low but not “inadequate” are questions which 
do not admit of an easy answer as the decision 
itself shows. The quantum of the consideration 
for a sale is a matter between the vendor ana 
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NAYAKAH, 51 Mad 824, use ^expression “Where the consideration proved exceeds the 
“consideration occurring in each of the three va j ue Qf ^ tenor’s share, the transaction 

j propositions enunciated by them. It is clear may upheld as a sale of the alienor’s share 

* however that they are not using the expression only and £or the excess, a charge may be 

in .the same sense throughout. ^ hen . given over the shares of the other members, 

in the passage above cited to the whole of the Here again> the word “consideration” must be 
consideration for a sale, I take it that they taken tQ be used in ^ e sen se of binding con- 
refer to the price paid by the vendee. When siderat j on> This is an extension of the princi- 
they refer to the consideration proved being of ‘MARAPPA GOUNDAN v. RANGA- 

made a charge on the family 'J™**™* SWAMI GOUNDAN’, 23 Mad 89. Here again, 

must refer, I think, to the c ™srierationpaia lhe va i ue 0 f the share of the alienor is wholly 
by the vendee and proved to> be Ending [on the a pp r0 p riate d to the binding portion of the con¬ 
joint family. If so, the first proposition isa sideration and to the extent the latter exceeds 
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Here the learned Judges use the word consi- jf there is a court-sale of a coparcener's interest 
deration as meaning the binding part of the there is no warran t f or dissecting the sale in 
consideration, for only if it is so understood order to find how much of it is a gift and how 
does the reference to an ’Equity become in- much of it is a sale . 

telligible. (63) The decision in ‘VADIVELAM PILLAI 

The reference to a right of Contribution in v . NATESAM PILLAI’, 37 Mad 435, presents, 
the second sentence of the above extract also 0 n the whole, not only a simple and workable 
confirms this view. In so stating the rule the ru le but also a just and equitable solution of 
learned Judges followed the decision in the problem of the alienee's equity. This deci- 
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the alienor’s share in the hands of the alienee The learned Judges held that where an aliena¬ 
ge entirely appropriated to the satisfaction of ti 0 n of family property by a coparcener is only 

family debts and the non-alienating copar- partially justified by family necessity and the 

ccners share escape liability? Surely the non-alienating coparceners sue for recovery of 

alienor is not a trustee.for sale of his interest their share of the property they must bear their 

In joint family'property'and for the application s hare of the family debts and liabilities dis- 

Ir/u *,? rge of farml y charged by or out of the consideration paid by 

debts, thereby relieving the other coparceners the alienee. J 


of their share of the burden. 

If the non-alienating coparceners, instead of 
seeking a general partition and the adjustment 
of all rights and liabilities and equities between 
them and the alienor sue for recovery only of 
their shares of the alienated property, why 
should they get their shares free of any obli¬ 
gation to pay their proportion of the family 
debts discharged by the alienee. If they want 
a piece-mefil partition taking advantage of an 
exceptional procedure sanctioned by decisions, 
why should they not be made to submit to a 
piece-meal adjustment of equities, when they 
recover their shares of the alienated property? 


“According to accepted equitable principles, in 
the absence of anything appearing to the con¬ 
trary the consideration for the sale must be 
distributed over the whole property sold in 
proportion to the value of each part (p. 437) 
. : .It cannot be doubted that a coparce¬ 
ner is entitled to part with his own share in 
any family property for any consideration he 
pleases. It is equally clear that as between 
the vendor and the vendees in the absence 
of any contract to the contrary the conside¬ 
ration for a sale will be apportioned between 
all tj?e items of the property sold in cases 
of dispute (page 438).” 
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YAGIRI RAMAYYA’, 25 Mad 690, and swelled 
in volume with the adherence of Krishnaswaml 
Iyer, J. in 'CHINNU PILLAI v. KALIMTJTPTt 
CHETTY' 35 Mad 47 (FB), Bensom aJdftfiuS 
JJ. in SRINIVASA SUNDARA TATACHARIAR 
v. KRISHNASWAMI AYYENGAR’, 15 Ind c£ 
.|o4 (i\Iad) and Bensom and Sundara Awar 

JX m ; SUBBARA ° V. ANANTHANARAYANA 

IYYER 23 Mad L J 64 at page 70. Sadasiva 
Ayyar, J. also was to mingle with this cross- 


This passage came in for strong criticism at 
the hands of the respondent’s advocate who 
maintained that a coparcener has no share in 
any property of the family according to ‘AP- 
POOVIER v. RAMA SUBBA IYER\ 11 Moo Ind 
App 75 at page 89 (PC), that an alienee from 
a coparcener merely got an uncertain fluctuat¬ 
ing and contigent interest described vaguely as 
the alienee’s “equity” as opposed to a present 
legal vested interest; and that his only right 
was to sue for a partition of the family estate 
and work out his rights, such as they are, in 
that suit. He argued that the basic assumption 
of the learned Judges in the above passage was 
untenable. Earlier in this judgment I have 
endeavoured to show that the share of copar¬ 
cener in joint family property is predicable 
with sufficient definiteness at any given point 
of time and is also transferable for value. The 
alienee acquires a right to property and not 
merely a right of action. In ‘SURAJ BANSI 
KOER v. SHEO PRASAD SINGH’, 5 Cal 148 
(PC), the Judicial Committee categorically as¬ 
serted that: 

“A coparcener may dispose of ancestral un¬ 
divided estate even by contract and convey¬ 
ance to the extent of his own share.” 

(64) When the learned Judges observed that 
a coparcener could alienate his share for any 
consideration he pleased they were, in my opi¬ 
nion, primarily thinking of the nature of the 
consideration, as for instance, his own personal 
needs as distinguished from family necessity. 
There was no question of inadequacy of consi¬ 
deration for the sale in that case. As regards 
the vendor’s own share the Court must hold 
him to his sale without being concerned with 
the merits of his bargain. When the non-alie¬ 
nating coparceners sue only for recovery of 
their share of the alienated property ‘ex con- 
cessi’ they treat the alienation as valid and 
proper ‘quoad’ the share of the vendor and no 
question of adequacy of consideration would 
arise. 

If a coparcener alienates his interest for a 
cheap price it is his own affair. The alienee 
cannot escape liability for his just share of 
binding family debts existing at the date of alie¬ 
nation. (VENKU REDDI v. VENKU REDDI’, 50 
Mad 535 (FB)), & there is no prejudice to the 
other coparceners. We may leave out of ac¬ 
count cases where the consideration for the 
sale is so illusory as to make the transaction 
a virtual gift of the alienor’s interest. In all 
other cases the consideration for the sale, the 
binding as well as the non-binding part must 
be distributed over the whole property sold in 
proportion to the shares of the alienor and the 
non-alienating coparceners when the latter sue 
for recovery of their share of the property sold. 

(65) It is said that the learned Judges who 
decided ‘VEDIVELAM PILLAI v. NATESAM 
PILLAI’, 37 Mad 435, were influenced by a 
view of the law which has been held to be in¬ 
correct in this Court. In joint family property, 
the Mitakshara recognised only a common 
ownership in all the coparceners while the 
Dayabhaga recognised an ownership in quasi 
severalty. Deviating from the two main streams 
there was a cross-current of decisions in Mad¬ 
ras to the effect that an alienee from a copar¬ 
cener became a tenant-in-common with the non¬ 
alienating coparceners ’quoad’ the property alie¬ 
nated. It starts feebly in ‘VENKATACHALA 
v. CHINNAYYA’, 5 Mad H C R 166, gathered 
momentum when Bhashyam Ayyangar J. joined 
it in ‘AYYAGIRI VENKATARAMAYYA v. AY- 


current in ‘SOUNDARARAJAN v. ARUNACHA 
LAM CHETTY. 39 Mad 159. 

•When the Full Bench granted a decree for 
specific performance of a contract for sale of 
tne share of coparcener in a specific item of 
;oint family property, it practically acted upon 
this view. Indeed Kumaraswami Sastri J. went 
even to the length of observing that a “copar¬ 
cener has a share in each item of the joint 
family property.” ‘BALASAMI IYER v. LAK- 
SHMANA IYER’, 44 Mad 605 (FB). The posi¬ 
tion of the members of a Mitakshara joint 
family had been assimilated to some extent to 
that of English coparceners or joint tenants by 
the decisions of the Judicial Committee. ‘BAHU 
RANI v. RAJENDRA’, 8 Luck 121 (PC), and 
•JOGESWAR NARAIN v. RAMCHANDRA 
DUTT’, 23 Cal 670. According to English Law, 
a conveyance or an agreement to convey his in¬ 
terest by one of the joint tenants operates as 
severance. A mere attachment of the share of 
a coparcener in execution of a decree for his 
personal debts prevents the operation of sur¬ 
vivorship. So also an alienation for value in 
Madras and Bombay. 

In ‘DEENDAYAL v. JAGDEEP NARAIN*, 3 
Cal 198 (PC), the Judicial Committee applied 
the analogy of the purchase of a partner’s in-. 
terest in execution of a decree against him to 
lhe case of a purchase of a coparcener's inter¬ 
est. Once it is accepted that the interest or 
share of the alienee is to be fixed with refer¬ 
ence to the position of the vendor ’vis-a-vis’ 
the other coparceners as on the date of aliena¬ 
tion unaffected by fluctuations due to subse¬ 
quent births and deaths and increase or de¬ 
crease in the family assets, the view of the 
learned Judges of this Court in the cases above 
cited cannot be said to be unreasonable. The 
preponderance of authority in this Court, how¬ 
ever, is against the view that an alienee from 
a coparcener is in the position of a tenant-in¬ 
common with the other coparceners. See 
Mayne’s Hindu Law (11th Edition), pages 488- 
491. 

In this corner of Hindu Law one is frequent¬ 
ly obliged to seek refuge in the well-known 
shelter provided by Lord Halsbury and say that 
law is not logical. There is however nothing 
in the judgment in ‘VEDIVELAM PILLAI v. 
NATESAM PILLAI’, 37 Mad 435, to suggest 
that the learned Judges rested their decision on 
the dissentient view of a minority regarding 
the position and rights of an alienee from a 
coparcener. There the non-alienating coparce¬ 
ner claimed a partition of only his share of the 
alienated property. The limited equity recog¬ 
nised in ‘VEDIVELAM PILLAI v. NATESAM 
PILLAI’, 37 Mad 435, should in justice, be 
available to the alienee if, owing to the restrict¬ 
ed nature of the suit for partition by the non¬ 
alienating coparceners, it is not possible to have 
a stock-taking of the family assets and liabi¬ 
lities and the allotment of the entire property 
to the alienee in the right of his alienor. 

If a suit by the non-alienating coparceners 
to set aside an alienation is of sufficient ampli- 
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tude to admit of a consideration of the rights 
of the coparceners in. the entire joint family 
estate, the Court will do complete justice to 
the alienee and allow him to retain the enti¬ 
rety of the alienated property or as much of it 
as possible consistently with the rights of the 
other coparceners. 'RAMASWAMI v. VEN- 
KATARAMA’, 46 Mad 815; ‘KRISHNAMUR- 
THI v. NATARAJA’, 1948-1 Mad L J 430 at p. 
435 and 'DHARMA RAO v. BAPANNAYYA’, 
-f 1941-1 Mad L J 15. 

(65) Reference was made to the well-esta¬ 
blished rule that a Court has no power to make 
a new bargain between the parties to a sale 
by splitting the land sold into parcels, evaluat¬ 
ing them separately, assigning one of the par¬ 
cels to the purchaser and directing a refund 
of a part of the price proportionate to the share 
in the property sought to be recovered. 'NAG- 
APPA CHETTY v. BRAHADAMBAL AM- 
MANI’, 58 Mad 350. In my opinion, this con¬ 
tention has no force for this is not a case where 
as between the vendor and the vendee a differ¬ 
ent contract with terms differing from the sale- 
deed executed by the one to the other, is sought 
to be enforced. 


This is a case where third persons having an 
interest in the property sold seek to have" the 
sale set aside to the extent of their interest in 
the property and ask for a partition only of 
•their share in the property. In such a case the 
Court can grant relief to the plaintiffs on con¬ 
dition of their restoring the benefit received by 
them out of the consideration paid by the ven¬ 
dee. In innumerable cases where the Court has 
set aside a father’s, manager's, guardian’s, trus- 
, tee s or widow’s sale in excess of the powers of 
/ the alienor, it has granted equitable relief to 
the plaintiff on condition of a refund of that 
part of the consideration which is found to be 
binding on the estate. 

(66) The principle of Section 15 of the Spe¬ 
cific Relief Act as applied in ‘BALUSWAMI 
IYER v. LAKSHMANA IYER’, 44 Mad 605, to a 
suit for specific performance of a contract for 
sale entered into by the manager of a joint 
Hindu family without legal necessity was next 
referred to. This Court held that the vendee 
was not entitled to specific performance of the 
contract as a whole but only to a conveyance 
of the share his vendor had at the time of the 
contract, on payment of the entire considera¬ 
tion. On this analogy it was suggested that an 
alienee of joint family property must rest con¬ 
tent with his vendor’s share and has no further 

1 nn m {? * re W of a P* rt of the considera- 
tion. Here a title which has already passed 

under the sale-dedd duly executed and register- 

ed is sought to be displaced in part by third 

LT° n n^° - were . not P arti es to the contract of 
sale, this is not a case where a contract of 
sale is sought to be enforced by the vendee 
against a vendor with imperfect title. Principles 

# of equity which prevent unjust enrichment of 
one party at the expense of another and com¬ 
pel restitution of or compensation for a bene¬ 
fit not intended to be gratuitously conferred are 
here invoked. 

(67) I am in respectful agreement with the 

PILLAI’ in ?7 V Sw^ AM u- 11 ^ 1 v - NAT£ SAM 
wiftr.i’ 37 F ad 435, wluch was referred to 
with apparent approval by the Judicial Com- 

SKyVfi ULLAH v - DAMODAR PRA- 

48 A11518, at p. 522. In 'SRINIVASA IY- 

44 Mad 801 at PP. 
J - re / erred t0 the well-known 
^ °* an a kenee from a coparcener to a 


refund from the non-alienating coparceners of 
a proportionate part of the consideration paid 
by the alienee and applied in discharge of bind¬ 
ing family debts, as a condition of the sale in 
his favour being set aside at the instance of the 
other coparceners. The other decisions of this 
Court in which the same principle has been 
accepted are ‘AD1NARAYANA REDDI v. SUB- 
BARA YULU\ AIR 1927 Mad 1116; 'SEETHA- 
RAMA NAIDU v. BALAKRISHNA NAIDU', 26 
Mad L J 604; ‘SUBBAYYA MUDALIAR v. THU- 
LASI MUDALIAR’, 1914 Mad W N 16. If this 
conclusion deals a blow at the tottering joint 
family structure there will not be many to shed 
a tear over the result. 

I shall now advert to another branch of the 
argument of the learned counsel for the res¬ 
pondent which to a large extent, contradicts his 
submissions on the main part of the case direct¬ 
ed to demolishing the authority of ‘VEDIVE- 
LAM PILLAI v. NATESAM PILLAI*, 37 Mad 
435. The suit as framed is one for a general 
partition by a son against his father impleading 
also the alienees from the latter and in my 
opinion, the rights of the alienee to any equi¬ 
ties they may have can be satisfactorily work¬ 
ed out in this suit. It is said however, that 
here is a fatal objection to this course, by rea¬ 
son of the adjudication of the father as an in¬ 
solvent and the administration of this estate 
by the Official Receiver. The adjudication 
coupled with the administration of the estate 
in insolvency effected a division between the 
insolvent debtor and his son and therefore, the 
suit cannot be viewed as one for a partition 
of joint family estate but only as simple suit 
for recovery by the son of his half share of an 
item of joint family property improperly alie¬ 
nated by his father. 

As the alienee stands in the shoes of the 
alienor and uses the alienor’s right to claim a 
partition as a lever against the other copar¬ 
ceners if the alienor has lost his right to a par¬ 
tition, the alienee cannot enforce his equity 
against the other coparceners by a claim for 
partition. The equity of the alienee is an 'in¬ 
ter partes’ equity as between the alienor and 
the alienee and not against the joint family. 
The liquidation of the alienor’s right in the 
joint family property by the administration in 
insolvency put^an end to the alienee’s equity 
which was thereafter available only against the 
Receiver in insolvency. As a debt or liability 
of the alienor it has been wiped off by his ad¬ 
judication in insolvency and his subsequent 
discharge. This was how the argument was 
presented to us. * 

In my opinion, it cannot be accepted. The 
alienee has a legal right against his vendor to 
the property alienated and an equitable right 
against the non-alienating coparceners to have 
the alienated property allotted to him in the 
right, of his vendor. Neither the death nor the 
subsequent insolvency of the alienor affects the 
vendees right as against the members of the 
family and he can work out his right of a parti¬ 
tion of the family estate. The insolvency has 
no effect on the rights of the alienee whose 
title accrued prior to the filing of the petition 
for adjudication. The alienee has a right of 
his own, the extent of the right being determin¬ 
ed with reference to the interest of the vendor 
in the joint family property as it stood on the 
date of the alienation. As already pointed out 
the alienee can assert his right as a defence to 
a suit for partition, if the suit is comprehensive 
enough to allow a general stock taking of the- 
family assets. 
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( 68 ) Another phase of the argument was 
that the adjudication of the father effected a 
crystallisation of his interest in joint family 
property and the Receiver in whom that inter¬ 
est vested took the place of the father. The 
vesting of the entire share of the father in the 
Receiver and the administration of that interest 
by him effected a severance between the 
father and son and thereafter there could be 
no suit for a partition of the joint family estate 
by the son against the father. According to the 
Mitakshara “Ekadesavyavasthapana" or the 
establishment of the sole right of one person in 
displacement of the right of all in the “Dravya 
Samudaya” or aggregate wealth constitutes par¬ 
tition. But the partition contemplated by Vig- 
naneswara is obviously a division by metes and 
bounds as the result of a consensus among co¬ 
parceners or in the exercise of the father’s 
power of effecting a partition. 

Moreover the intention to become divided 
must be present and manifested, separate allot¬ 
ments being evidentiary of that intention. Ac¬ 
cording to Vignaneswara partition created a 
title in each of the erstwhile coparceners by 
its own elTect and operation while Jimuthava- 
hana asserted that partition was merely the 
external manifestation of a pre-existing right 
in the sharers. I have already stated that Nila- 
Jcanta though in the main a follower of the 
Mitakshara school, differed from Vignaneswara 
as regards the conception of the interest of a 
coparcener in joint family property and was 
inclined to accept the theory of Jimuthavahana 
— see Mayukka Daya Nirnaya Section 1, PI. 6 , 
Setlur’s translation page 63. This was the basis 
of the distinction drawn by English lawyers 
between the joint tenancy of the Mitakshara 
family and the quasi-severalty of th e Daya- 
bhaga family. According to the later writers 
of the Mitakshara school, a severance in status 
resulted from a unilateral declaration of his 
intention to become divided on the part of a 
coparcener. 

The textual authority is reviewed in ‘KATHE- 
SUMMA v. BECHU’, 1949-2 Mad L J 268. The 
respondent’s advocate states that the "Ekades- 
savyavasthapana” of the Mitakshara which is 
the essence of a division is brought about by 
the adjudication of a coparcener as an insol¬ 
vent and administration of his* estate by the 
Receiver. He maintains that a division in sta¬ 
tus can be brought about not only by the in¬ 
tention or volition of a coparcener or by an 
agreement between the coparceners concerned 
but also by the operation of. external factors. 
Reference was made to the following passage 
in the judgment of the Judicial Committee in 
‘VENKATAPATHIRAJU v. VENKATANARA- 
SIMHARAJU’, ILR (1937) Mad 1 (PC). 

4< A division of right or severance of the joint 
status may result, not only from an agree¬ 
ment between the parties but from any act 
or transaction which has the effect of defin¬ 
ing their shares in the estate, though it may 
not partition the estate." 

In my opinion, the "act or transaction" in this 
passage has reference to an act or transaction 
of the parties, such as the expression of an in¬ 
tention to become divided, the institution of a 
suit for partition, the execution of a document 
with the necessary recitals etc. It has no re¬ 
ference to an attachment or a Court sale of a 
coparcener’s interest or his adjudication in in- 
solvency. This is made clear by the context 
in which the expression occurs. 


(69) It is urged that on adjudication there 
is a fixation of the interest of the insolvent anri 
the vesting of that interest in the Official Re- 
ceiver and thereby a severance is effected be¬ 
tween the insolvent and his coparceners If 
the insolvent dies, his share already vested 
in the Receiver does not pass by survivorship 
to the other coparceners, but continued to vest 
in the Receiver. In ‘NARAYANA SAH v. SAN- 
KAR SAH’, 53 Mad 1 at page 14, Wallace J. 
observed that on the insolvency of a coparce^ 
ner, his entire estate or interest vested in the 
Receiver and was “thus lost to the family." In 
LAKSHMANAN v. SRINIVASA’, ILR ( 1937 ) 
Mad 203, Venkataramana Rao J. sitting as a 
single Judge held that the surplus proceeds of 
the share of an insolvent which had vested in 
the Official Assignee would on an annulment 
of adjudication consequent on payment of the 
insolvent’s debts in full revert to him or his 
heirs as separate property though the insolv¬ 
ent was a member of joint family at the time 
of his adjudication. 

The learned Judge said: 

"If the effect of the insolvency is to divest the 
share of the insolvent of its character as 
joint family property, it cannot regain that 
character as joint family property when it 
comes back to the insolvent on annulment." 




Apart from the fact that this view has been 
overruled in two later decisions of division. 
Benches in ‘SURYANARAYANAMURTHY v. 
VEERRAJU’, ILR (1946) Mad 54 at page 59 and 
‘HANUMANTHA v. OFFICIAL RECEIVER, 
BELLARY’, ILR (1947) Mad 44. I am unable 
to agree with the reasoning. The vesting in the 
Receiver on an adjudication is only for the 
limited purpose of satisfying the creditors of 
the insolvent. There is no question of an inten¬ 
tion on the part of the coparceners to become 
divided and the joint status of the insolvent 
is not affected. The law merely places the share 
of the insolvent coparcener in the hands of the 
Receiver for the purpose of administration and 
payment of his creditors. 

An attachment of the right, title and interest 
of a coparcener in joint family property does 
not effect a severance between him and the 
other members of the family nor does an in¬ 
voluntary or private sale of his entire interest 
have that effect. See Mayne’s Hindu Law, (11th 
Edition), Paragraph 389 and the cases cited in 
the foot-note. An adjudication in insolvency 
has no more drastic effect. The view of Rame- 
sam J. in ‘LAKSHMI ACHI v. NARAYANA- 
SWAMI NAICKER’. 53 Mad 188 at page 195. • 
that a member becomes divided if he alienates 
his entire interest does not, it appears to me, 
proceed on a proper understanding of the ob¬ 
servations of Bhashyam Ayyangar J. in AY- 
YAGARI VENKATRAMAYYA v. AYYAGARI 
RAMAYYA’, 25 Mad 690. This was pomted 
out by the learned Judges in ‘RAMASUBBA- 
RAYA v. GANAPATHIRAJU*. ILR (1940) Mad 
405 at pages 410, 412. Even according to Ven- „ 
kataramana Rao J. in ‘LAKSHMANAN v. SRI¬ 
NIVASA’, ILR (1937) Mad 203 neither an adjudi¬ 
cation of a coparcener nor an alienation of his en¬ 
tire interest in joint family property brings about 
a severance between him and the other copar¬ 
ceners. This was also the view taken in the two 
decisions above referred to, in which the view 
of the learned Judge was dissented from. 

With great respect however to the learned 
Judges who decided ‘HANUMANTHA v. OF¬ 
FICIAL RECEIVER. BELLARY’, ILR (1947) 
Mad 44, I venture to doubt whether on tne 
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death of a coparcener there is any “devolution” 
of "interest” on the insolvent within the mean¬ 
ing of Section 28(4) of the Provincial Insolv¬ 
ency Act. The dying coparcener merely drops 
out or fades away and nobody steps into his 
place. The claims of the other coparceners 
spring from the mere fact of their birth, and 
not from their taking the place of any particu¬ 
lar individual. The dying coparcener leaves 
no interest behind him and there is nothing 
to pass by devolution to his heirs or other per- 
son. It is on this ground that the widow of an 
undivided coparcener is excluded from succes¬ 
sion to his share in the Mitakshara school. It 
is further reason that coparceners taking the 
whole estate by survivorship are not held li¬ 
able for the personal debts and obligations of 
their deceased coparcener. The result of this 
decision would be to give the Receiver the 
benefit of an increase in the share of the in¬ 
solvent by reason of the death of a coparcener 
subsequent to the adjudication while the Re¬ 
ceiver is not affected by any debts incurred 
after that date by the joint family. This how¬ 
ever does not affect the other principle under¬ 
lying the decision that the adjudication of a 
coparcener does not work a severance between 
him and the other members of the family. 

(70) On the adjudication of the father in a 
Mitakshara family, his power to sell his sons’ 
interest for antecedent debts not tainted by ille¬ 
gality or immorality, vests in the Official As¬ 
signee under Section 52(2) of the Presidency 
Towns Insolvency Act. It was so held by the 
Judicial Committee in ‘SAT NARAIN v. SRI- 
KISHEN DAS’, 17 Lah 644 (PC). Decisions of 
this Court held that the law was the same under 
Section 28 of the Provincial Insolvency A.ct 
t ‘SANKARANARAYANA v. RAJAMANI’. 47 Mad 
462 & ‘BALAVENKATA SEETHARAMA v. OF¬ 
FICIAL RECEIVER, TANJORE’, 49 Mad 
849. Though this line of authority was revers¬ 
ed by ‘RAMASASTRULU v. BALAKRISHNA’ 
ILR (1943) Mad 83 and ‘VIRUPAKSHA REDDI 
v. SIVA REDDI’, ILR (1944) Mad 212, it has 
been restored with retrospective effect by the 
enactment of S. 28-A of the Provincial Insol¬ 
vency Act iri 1948. ‘OFFICIAL RECEIVER OF 
RAMNAD v. DEVARAYAN’, 1948-2 Mad L J 
415. But during all this time nobody ever sug¬ 
gested that the adjudication of a father effect¬ 
ed a severance in status between him and his 
sons and for that reason his power to sell his 
sons’ interest for his own untainted debts was 
at an end and could not thereafter vest in the 
Official Receiver. 

Realising this difficulty, the respondent’s ad¬ 
vocate stated that a severance took place onlv 
when the estate of the insolvent had been ad¬ 
ministered by the Receiver. What about a case 
where the insolvent has no assets and there 
is no question of any administration of his 
estate by the Official Receiver? There may be 
a lomt family consisting of persons who are 
joint m food and worship without having or 
* a P y P ro Perty. 'JANKIRAM v. NAGA- 

MONY, 49 Mad 98 at pages 115-6. In such a 

be co ? ceded ^at the adjudication 

° n * of t. he members does not work a sever¬ 
ance for there is no property to vest in the 
Receiver and the object of the insolvency is 
£5* to enable the debtor to start a new life 
non a 5 1 p ? red .u y , debts - Again what is to hap- 
n s g the tlme th ? administration of the 
?nL a !®i s in Progress and the properties are be- 

nrfLd 1 ? °I\f by , one? Is the division to be post 
Poned to the closure of the insolvency proceed- 
1852 Mad,/67 & 68 


ings or is it to be said quoad the item sold by 
the Receiver there is a division? 

Again even if the administration is complete 
what is to happen to properties that are ex¬ 
empt by statute from vesting in the Receiver 
or to trust properties in which the family of 
the insolvent has a right to trusteeship. It is 
well settled that the devolution of trusteeship 
held by a family depends upon the status of 
the members of the family at the time when the 
succession opens. ‘THANDAVAROYA v. SHUN- 
MUGHAM PILLAI’, 32 Mad 167 and ‘RAMA- 
NATHAN CHETTY v. MURUGAPPA CHETTY’ 
27 Mad 192 at page 200. There cannot be an 
administration by the Receiver in respect of 
these properties and it cannot be contended 
that the insolvent becomes divided even with 
reference to them. It follows from these con¬ 
siderations that neither the adjudication nor 
the administration of the insolvent’s estate by 
the Receiver affects a severance between the 
insolvent and his coparceners. Under the Hindu 
Law. the intention to become divided is essen¬ 
tial to create a severance. There is no warrant 
either in the texts or in the decisions or in 
commonsense for saying that a man becomes 
divided against his own wishes and the wishes 
of his coparceners if he happens to be adjudi- 
cated an insolvent. 

• ™ s P° ncl enl's learned Advocate called 

)n aid the analogy of the conversion of a coparce¬ 
ner to another faith & the decisions which have 
held that a conversion effects a severance. The 
distance between a conversion and an adjudi¬ 
cation of a coparcener as an insolvent can be 
measured only in miles. An insolvent coparce¬ 
ner does not cease to be a member of the family 
and may often continue joint in food and wor¬ 
ship with the other coparceners either by 
choice or by necessity. A convert is regarded 
as dead and even obsequial rites are directed 
o be Performed for him by the texts of Hindu 
law. Act XXI of 1850 removes the disqualifi¬ 
cation arising from apostacy and relieves 
against the forfeiture of the convert’s interest 
m joint family property. 

Ann ABRAHAM’, 9 Moo Ind 

App 195 at page 237, Lord Kingdown observed 
that conversion dissolved the family tie and 
severed the convert from the family and com- 
bar f d , the , situation arising from a conversion 
to that of a severance by partition., In their 
attempt to work out the result of Act XXI of 
and fi t it into the framework of the joint 
-Iindu .amily system of holding property, the 

fn 0 U n rtS n a r* lmi ate ^u the e ? ect of a conversion 
to a partition. The ancient law-givers, how¬ 
ever, never countenanced such a theory. In my 

ZL'T- - th ? an ,u 0ffy of a conversion is an un¬ 
safe basis for the argument that in Hindu law 
a severance in status might be brought about 
even against the wishes of the coparceners or 
without the volition or intention of a coparce¬ 
ner to become divided. oparce- 

these reasons, it must be held that 
the suit for partition was maintainable by the 
son against the father notwithstanding the lat¬ 
ter s adjudication in insolvency. 8 6 iai 

0 A ( 7 i?ltlf Sr | e « with the con dusion of my learn¬ 
ed brother Satyanarayana Rao J. as regards 
the decree to be passed in this appeal. regaras 

(74) RAGHAVA RAO, J.: The question hi this 
case is whether the decrees of the Courts beloir are 
correct which granted the plaintiff his half dX 
of certain property alienated by his father the 
defendant to the third for Rs. 13,400, althou^ bS 
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fact, worth Rs. 16,400, without imposing a con¬ 
dition on the piaintiil that, he should before getting 
his half oi the property pay one-haii of the sum 
of Rs. 7,022, representing that portion oi* the con¬ 
sideration of Rs. 13,400, paid which was binding 
on the joint family of the plaintiff and the hrst 
defendant. The Courts below granted the decree 
without imposing such a condition in the view that 
they took that the case fell within Rule 2 of the 
three rules laid down by a Bench of this Court 
(Kumaraswami Sastri and Ramesam, JJ.) in ‘VEN- 
KATAPATHI v. PAPPIAH’, 51 Mad 824, for work¬ 
ing cut the equities between the alienee from a 
coparcener on the one hand and the non-alicnat«ng 
coparcener or coparceners on the other in a suit 
by the latter for setting aside the alienation found 
to be only partially supported by consideration 
binding on the joint family. 

The decree is assailed in this Court on the 
ground that it is opposed to ‘VADIVELAM v. 
NATESAM’, 37 Mad 435 which, in the submission 
of the learned Counsel for the appellant (third de¬ 
fendant) enunciates the correct law. It is not dis¬ 
puted that, if that is so, this appeal must prevail; 
but what is contended for the respondent is, ‘firstly*, 
that an earlier decision of a Bench of this Court 
(Subramania Aiyar an'* Boddam, JJ.) in 'MARAPPA 
GOUNDAN v. RANGASWAMI GOUNDAN’, 23 
Mad 89, lays down the correct law and ought not 
to have been dissented from in ‘VADIVELAM v. 
NATESAM*, 37 Mad 435 inasmuch as the grounds 
of dissent are opposed to fundamental principles of 
Hindu law and cannot be countenanced, and, 
‘secondly’, that no equity can be claimed by the 
third defendant who has had and is to have the 
6hare of the first defendant actually worth Rs. 8200 
when the binding portion of the consideration 
for the sale of the whole of the property is only 
Rs. 7,022 and that this case is governed, as rightly 
held by the Courts below, by Rule 2 of the “ulcs 
laid down in ‘VENKATAPATHI v. PAPPIAH*, 51 
Mad 824. 

The first of these lines of argument for the respon¬ 
dent is of wider ambit than the second and entails 
that the suit should be decreed in accordance with 
the decision in ’MARAPPA GOUNDAN v. RAN¬ 
GASWAMI GOUNDAN’; 23 Mad 89, without any 
consideration of equities in favour of the appellant 
while the second assumes that such equities can 
be considered but to no good purpose for the appel¬ 
lant inasmuch as no equity can be held to arise 
on the facts of this case which attract the second 
of the rules in ‘VENKATAPATHI v. PAPPLAH’, 51 
Mad 824. 

(75) Before dealing with the arguments advanced 
before us with reference to the three reported de¬ 
cisions, I shall clear the ground by making a few 
preliminary observations. 

(76) In the course of a highly learned and stren¬ 

uous argument, on his own side occupying 
practically three days out of nearly five of the 
total hearing. Mr. Venkatasubramania Aiyar dwelt 
at considerable lengtn against a whole current of 
more or less settled authority of this Court on the 
effect of adjudication and administration in in¬ 
solvency as bringing about a division in status 
between' the person adjudged insolvent and other 
members of his family, a question which, in :ny 
opinion, does not fall to be considered at aU in 
view of the basis of his client’s plaint which, on 
the contrary, avers jointness continuing even after 
the adjudication down to the date of the suit. No 
cause can be decided except ‘secundum allegata et 
probata’ and the question cannot therefore be en¬ 
tertained. . . .. 

Why Mr. Venkatasubramania Aiyar dwelt on tne 
question at all, it was not easy for me to see cither 
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for long time but, as he explained the position 
in answer to a question from me at a later stare 
of the hearing, it was because, if his first lineof 
argument that there were no equities to be worked 
out for the alienee except in a suit for general 
partition were to be repelled on the ground that 
in the present case we have a suit for such a 
partition,—it being immaterial whether in such suit 
the alienee is defendant or plaintiff — no such 
suit bringing about a partition in status for the 
first time between the alienor and his co-parcener* 
could be postulated here, because long long ago 
there had already been a division in the sense of 
fixation or crystallisation of the first defendant’s 
share effected by his adjudication in insolvency. 
With such fixation or crystallisation, it was con¬ 
tended by the learned Counsel that the appellant 
even if he had any equities was to have worked 
them out from the standpoint of their ultimate 
destination by looking up to the Official Receiver 
in whom the insolvent's share had become vested 
and proceeding against him. 

The contention, however, overlooked that the 
equities claimable by the alienee as standing in the 
shoes of the alienor had become vested in him by 
an alienation prior to the insolvency and would 
have to be worked out as against the other co¬ 
parceners and not against the alienor himself or 
the Official Receiver as representing his estate in 
insolvency. The contention also overlooked that 
now that the insolvency is at an end, there can bo 
no objections even on the assumption thdt in¬ 
solvency means division and that the present suit 
is for general partition as between tenants-in-com- 
mon subject to what has taken place in insolvency 
to the working out of equities as between the 
plaintiff and the 3rd defendant in respect of the 
above mentioned item. 

(77) Again, there were repeated asseverations of 
anxiety before us from the learned Counsel lor 
the respondent during the argument to reopen the 
Full Bench ruling in ‘CHINNU PILLAI v. KAU- 
MUTHU CHETTY*. 35 Mad 47 and rehabilitate 
the earlier Full Bench ruling that is, the one 
in 'RANGASWAMI v. KRISHNAYYAN’, 14 Mad 
408 FB. Counsel went so far as to maintain 
this Full Bench of five Judges had been constitu¬ 
ted only because in the opinion of the three Judges 
who at an earlier stage heard this second appeal* 
any conflict between ‘CHINNU PILLAI v. KALJ- 
MUTHU CHETTT, 35 Mad 47 and ‘RANGASWAMI 
v. KRISHNAYYAN*. 14 Mad 408, would have to be 
resolved for the disposal of this second appeaj- 
Whether indeed the conflict between the two run 
Bench decisions Is one which is evp* 
quired to be resolved in view of the weight or 
subsequent authority in this Court applying arm 
approving the later Full Bench decision in 
regard of the earlier, which has been adverted w 
bv a Division Bench of this Court (Leaeh, C. 
Horwill, J.) in 'DHARMARAO v. BAPANAYYA 
1941-1 Mad LJ 15 is another matter with wmen 
I shall deal later In this judgment. 

The point remains that counsel was not able to 
make it clear how the conflict arises for a r I e50lu *^ 
in the circumstances of the present case in wn c 
no question of a diminished share for the alienee 
depending on subsequent births in the family arees 
for consideration. All that counsel could and ™ 
persist in saying was that 'CHINNU PILLAI v. 
KALIMUTHU CHETTY’, 35 Mad 47. fa a mum 
misunderstood case in the sense that while it 
only laid down that in Hindu Law the alienee « 
the interest of a coparcener is entitled to eriiorce 
his claim against the share to which the anew 
was entitled at the time of the alienation regaroi» 
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of subsequent births and deaths in the family, the 
. decision has been however understood in later cases 
of this Court as authority for the position that a 
fractional interest in any particular item alienated 
stands conveyed tq the alienee — a position 
which counsel contended would be opposed to the 
fundamental conception of Hindu Law established 
by a long course of decisions, some of 2 hem of the 
highest authority extending over a period of well- 
nigh three quarters of a century, that where a 
coparcener alienates, whether his undivided share 
Y in the whole of the family property or his un¬ 
divided share in certain specific family property 
or the whole of a specific item of the family pro¬ 
perty in none of these cases does the alienee 
acquire an interest in the property so as to be¬ 
come a tenantrin-common with the members of 
the family entitled to possession but only an 
equity to stand in his vendor’s shoes and to work 
out his rights by means of a partition. 

Till the equity materialises m such working out 
of rights by the allotment of certain specified pro¬ 
perty or properties there ran be no question, says 
learned counsel of mesne profits as from the date 
of alienation; there is every possibility of the right 
to the specific item alienated in whole or m part 
being defeated by a subsequent partition in the 
family and superseded by a right to the other 
item or items allotted to the alienor’s share at such 
partition or at the partition to be effected by 
Court in the alienee’s or non-alienating copar¬ 
cener’s suit for general partition where the allot¬ 
ment to the alienor of the precise item alienated 
is found impossible; and there is every possibility 
of the alienee being evicted from the property 
alienated In a suit at the instance of the non¬ 
alienating coparcener or coparceners. I for one, 
am prepared to proceed with the decision of this 
/ appeal on the footing that the case in 'CHINNU 
.PILLAI v. KALIMUTHU CHETTY’. 35 Mad 47, has 
been misunderstood in some later cases -as con¬ 
tended by learned Counsel; and that it should be 
understood in the manner indicated by him. 

As in my opinion rightly put in paragraph 393 at 
page 494 of Mayne’s Hindu Law and Usage, 11th 
Edition, while the quantum of interest which 
according to the number of members of the family 
an alienee of a coparcener’s interest acquires bv 
alienation is to be ascertained as on the date of 
the alienation, the properties of the family in 
which he has to get his share are as usual ascer¬ 
tained as on the date of the suit for partition. 
That position is borne out by the decisions in 
‘VENKUREDDI v. VENKUREDDI’, 50 Mad 535 and 
4 MUTHUKUMARA v. SIVANARAYANA PILLAI' 
56 Mad 534 FB and cannot be and has not been 
disputed for the appellant either. Judging the 
matter from this standpoint, it makes to my mind 
very little difference for the decision of this case 
Whether ‘RANGASWAMI v. KRISHNAYYAN'. 14 
Mad 408 or 'CHINNU PILLAI v. KALIMUTHU 
CHETTY', 35 Mad 47, declares the correct law, as 
it is not suggested that there has been any addi¬ 
tion to the members of the family since the date 
of the first defendant’s alienation. 

¥ Nor is it suggested that in addition to the debt 
representing the binding portion of the considera¬ 
tion for the sale in favour of the appellant, there 
has been any other binding debt incurred by the 
first defendant since the date of the sale or that 
there has been any alteration of the assets and 
liabilities of the family notwithstanding the first * 
■•defondant’s adjudication in Insolvency and the 
admhiirtration of his estate in insolvency such as 
would introduce any complication into the situa- 
tion relating to the partition of the only particular 
item still remaining as claimed by the plaintiff 


This claim of partition has to be upheld in accord¬ 
ance with the decision in ‘MUTHUKUMARA v. 
SIVANARAYANA PILLAI', 56 Mad 534 and the 
only question is how the equities have to be worked 
out in view of the partial necessity for the aliena¬ 
tion in question which has been found by the 
Courts below in the present case. 

(73) It may not. be out of place at this juncture 
to say a few words about the way in which the 
conflict between 'RANGASWAMI v. KRISIiNAY- 
YAN’ 14 Mad 408 and ’CHINNU PILLAI v. KALI¬ 
MUTHU CHETTY’, 35 Mad 47 is dealt with in 
■MUTHUKUMARA v. SIVANARAYANA PILLAI’. 
56 Mad 534. In that case the Tacts were as 
follows: the defendant was an alienee from a 
brother in a Hindu joint family and by virtue of 
the alienation the defendant got into possession 
of certain parcel of land. The rest of the joint 
family property became later dissipated and then 
the plaintiff, the other brother, sued for partition 
of that parcel. It was on those facts held by 
Devadoss, J., in Second Appeal that the plaintiff 
was to be non-suited because the defendant was 
entitled to claim the whole item for himself as a 
matter of eo.uity available to him on the date of 
alienation with reference to the state of family 
assets and liabilities then existing which was such 
that it would have allowed of the allotment of the 
whole item to the alienor’s share had there been 
a partition then and there instead of years after¬ 
wards during which the rest of the family pro¬ 
perties had become dissipated. This decision was 
reversed in Letters Patent Appeal. 

(79) It is true that in that case the conflict did 
not directly arise for determination as even assum¬ 
ing ‘CHINNU PILLAI v. KALIMUTHU CHETTY' 
35 Mad 47 and not ‘RANGASWAMI v. KRISH¬ 
NAYYAN’, 14 Mad 408, to be correct as laying down 
that the share of the alienating coparcener in the 
family property alienated by him ceased to fluctu¬ 
ate from the date of the alienation, the learned 
Judges there, (Jackson and Mockett, JJ.), held that 
there was no justification for concluding that the 
hotchpot to be taken note of for working out the 
right of the alienee in a suit lor partition whether 
filed by him or against him later on should be 
hooked to the date of the alienation and not had 
regard to as with reference to the date of such 
suit. The opinion of the learned Judges, although 
obiter, with reference to the conflict in question 
reveals, if I may say so with respect, an incisive 
analysis by Jackson. J., of the entire case law bear¬ 
ing on the point 

The learned Judge in his analysis subjects to a 
very searching criticism Bhashyam Aiyangar’s 
opinion in the Full Bench case in ‘AYYAGIRI 
VENKATARAMAYYA v. AYYAGIRI RAMAYYA' 

25 Mad 690 on which <he later Full Bench ruling 
in ‘CHINNU PtLLAI v. KALIMUTHU C HETTY \ 
35 Mad 47 is founded and points out how the re¬ 
pudiation of the much earlier Full Bench ruling 
in ‘RANGASWAMI v. KRISHNAYYAN', 14 Mad 
408, by the later Full Bench ruling in ‘CHINNU 
PILLAI v. KALIMUTHU CHETTY', 35 Mad 47 is 
really unfounded, ffis lordship points out the 
errors and infirmities of Bhashvam Aivangar’s 
reasoning In ‘AYYAGIRI VENKATARAMAYYA v 
AYYAGIRI RAMAYYA*. 25 Mad 690 and proceeds 
to show how from the Full Bench ruling in ‘AYYA¬ 
GIRI VENKATARAMAYYA v. AYYAGIRI RAM- 
AYYA’, 25 Mad 690 that the death of the alienating 
coparcener does not create any right of survivor¬ 
ship to the other coparceners so as to preclude 
a suit for partition by the alienee after the death 
of the alienor it had come to be regarded almost 
as a necessary corollary by White, C. J., in the 
Full Bench case in ‘CHINNU PILLAI v KALI- 
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MUTHU CHETTY', 35 Mad 47, that the quantum 
of interest which vests in the alienee is not affected 
by subsequent changes in the number oi co¬ 
parceners. 

Says the learned Judge: 

•Thai is good logic; but il is equally good logic 
to say that it' the alienor only sells what he has 
got and no more, it follows as a necessary corol¬ 
lary that the interest of the alienee fluctuates. 
We" stare, with the principle 'only that passed 
which the alienor had.' We recognise an arbi¬ 
trary exception that death does not diminish the 
alienee's right, then we make the exception it¬ 
self the principle, and turning round at that 
point conclude that something passed which the 
alienor had not got. A vicious circle. Either 
view is rational, but it is impossible to pick out 
one oi them as exclusively based either on law, 
or on logic." 

His Lordship concludes the entire discussion with 
remarks to be found at page 544 of the report in 
these terms: 

"In my opinion the most equitable and logical view 
of this vexed question is that the alienor cannot 
part with more than he has got; that is a basic 
principle which I can understand and I should 
have been quite prepared to hold that as the 
right of the alienor becomes extinct upon his 
death, the right of the alienee becomes 
extinct also. However the contrary opinion is 
founded upon a long series of cases and I agree 
with the Full Bench in 'AYYAGIRI VENKATA- 
R A MAYYA v. AYYAGIRI RAMAYYA'. 25 Mad 
690, that even at.that date it was too late to 
think of upsetting it. So the contingency of 
death stands as an arbitrary exception to the rule 
that the right is fluctuating. 

But I see no reason to import other exceptions, 
and prefer the decision of the four Judges in 
•RANGASWAMI v. KRISHNAYYAN', 14 Mad 408, 
to the decision of the four Judges in 'CHINN U 
PILLAI V. KALIMUTHU CHETTY’, 35 Mad 47. 
The former decision is logical, and quite equi¬ 
table for the alienee has only himself to thank 
if by delaying his right to compel partition he 
flnds his security diminished. 


Holding this view I find no basis for the proposi¬ 
tion that when he does compel partition the 
alienee's right to the property must be worked 

out as from the date of the alienation.’’ 

Whether the view thus expressed in ‘MUTHUKU- 
MARA v. SIVANARAYANA PILLAI', 56 Mad 534 
is or is not correct is a matter which may arise 
for determination only in another case and not, 
for the reasons which I shall indicate ‘infra’, in 
the present case. We have not heard any argu¬ 
ment on this question and I do not propose to 
express my own opinion on it. An argument has 
been found unnecessary by this Bench in the cir¬ 
cumstances of this case as will appear from a later 
part of this Judgment: but it cannot, in my opin¬ 
ion be maintained that if the question arose for 
determination in another case this Court could 
avoid a decision on it in the way in which Leach, 
C J, and Horwill, J., made shortrcircuit in the 
case in DHARMARO v. BAPANNAYYA’, 1941-1 

Mad L J 15. . 

There are two Pull Bench decisions of equal 
strength in the law reports, 'RANGASWAMI v. 
KRISHNAYYAN', 14 Mad 408 and 'CHINNU PIL¬ 
LAI v. KALIMUTHU CHETTY', 35 Mad 47 which 
undoubtedly conflict with each other. Had the 
later decision been that of five Judges and not that 
of four as it, eventually happened to be, on account 
of the dropping out of one of the five Judges who 
had been constituted into a FuU Bench in that 


case, the matter would, of course, have been 
different. With two such conflicting decisions in 
the law reports the question is whether the con 
fiict! has not got to be resolved in a case in which 
it arises lor resolution. The learned Judge in th<> 
case in ‘DHARMA RAO v. BAPANAYYA', 194 H 
Mad L J 15, avoided a reference of the conflict 
lor determination to a Full Bench of sufficient 
strength to overrule 'RANGASWAMI v. KRISH¬ 
NAYYAN', 14 Mad 408 on the basis of their reason¬ 
ing to be found expressed at page 18 of the report in 
these terms by Leach, C. J. who delivered the J 
judgment of the Court’: 


* 


“It is said by the learned counsel for the ap¬ 
pellant in this cas e that as there are here 
two Full Bench decisions, each by a Court 
composed of four Judges, he is entitled to 
rely on the earlier decision, but this argu¬ 
ment cannot be accepted because as I have 
already indicated this Court has held that the 
later decision settled the law, so far as this 
province is concerned. In ‘BALUSWAMI 
AIYAR v. LAKSHMANA AIYAR\ 44 Mad 
605, the question was considered by Wallis 
C. J. and Oldfield and Kumaraswami Sastri 
JJ. The leading Judgment was delivered by 
Kumaraswami Sastri, J. and in it the learn¬ 
ed Chief Justice and Oldfield, J. concurred. 
After referring to ‘RANGASWAMI v. 
KRISHNA’YYA\ 14 Mad 408 and ‘CHINNU 
PILLAI v. KALIMUTHU CHETTI\ 35 Mad 
47, Kumarswami Sastri J. said: 

“It may, therefore, be taken as settled that 
there is no fluctuation in the share to 
which the alienee is entitled and that his 
share will be the share of the vendor at 
the date of th e alienation, subject of course 
to the equities in favour of the other » 
members of the family against the trans¬ 
feror.” 


‘Other cases in which the same view has 
been taken ar e ‘SINNACHAMI v. RAMA- 
SWAMI CHETTIAR’, 22 Mad L J 85; 
‘GANESH ROW v. TULJA RAM RAO’, 26 
Mad L J 460; ‘SEETHARAM NAIDU v. BA- 
LAKRISHNA NAIDU’, 26 Mad L J 604; 
‘DORAISWAMI v. NANDISWAMI SALU- 
VAN\ 38 Mad <118; ‘SOUNDARARAJAN v. 
SARAVANA PILLAI’, 30 Mad L J 592; SUB- 
BA GOUNDAN v. KRISHNAMACHARI, « 
Mad 449: ‘RAMASWAMI AIYAR v. VWr 
KATARAMA ATYAR’, 46 Mad 815 & VASI- 
REDDI BALACHANDRASEKHARA v. LAK- 
SHMINARASIMHAM*. 1940-1 Mad L J 820. 

The only dissentient note was stnick 
‘MUTHUKUMARA v. SIVANARAYANA 
PILLAI’, 56 Mad 534, which was decided by 
Jackson and Mockett JJ. The decision given 
was in accord with ‘CHINNU PILLAI • 
KALIMUTHU CHETTY’, 35 Mad 47, Jack- 
son J. in the course of his judgment m which 
Mockett J. concurred, indicated a strong pre¬ 
ference for the decision in ‘RANGASWAMI 
v. KRISHNAYYAN’. 14 Mad 408. toaonuen 
as ‘CHINNU PILLAI v. KALIMUTHU 
CHETTI’, 35 Mad 47 had in numerous 
judgments extending over a period of twen y 
vears been accepted as settling the iaw» , 
is with great respect, difficult to. understand 
the need for this further discussion in view 
of what has gone b a for e 'CHINNU £^£“4 
v. KALIMUTHU CHFTTT’. 35 Mad 47. musi 
be followed and therefore the appellant 
main contention must be rejected. 
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(80) I am not satisfied with all respect lo 
the learned Chief Justice that this mode of 
treatment of the conflict between ‘RANGA- 
SWAMI v. KRISHNAYYA', 14 Mad 408 and 
'CHINNU PILLAI v. KALIMUTHU CHETTI’, 
35 Mad 47 is correct. The fact that a Full 
Bench decision of four Judges has not been 
accepted by another Full Bench of four Judges 
does not certainly show that the former has 
ceased to be & that the latter has, in its place, 
become binding authority on the point. Nor 
does the mere fact that later Divisional Ben¬ 
ches have accepted the later Full Bench ruling 
and refused to consider themselves bound by 
the earlier Full Bench ruling make any dif¬ 
ference to the continuing existence of the con¬ 
flict between the two Full Bench decisions un¬ 
less one of them is upheld and the other 
overruled formally and in an appropriate 
manner. 

It may be that the later Divisional Benches 
accepted the ruling in ‘CHINNU PILLAI v. 
KALIMUTHU CHETTI 1 , 35 Mad 47 as setting 
the law under the impression that it was a 
ruling of five judges and not of four. The very 
fact that the judgment of Krishnaswami Iyer 
J. who had dropped out of the case before deli¬ 
very of judgment was published in the Law Re¬ 
ports along with the opinions of the four other 
Judges may have created that impression. The 
course adopted by the learned Chief Justice 
of the time in directing th e judgment of 
Krishnaswami Iyer J. to be published in the 
Law Reports was itself perhaps ill-advised and 
certainly misleading. What his Lordship ought 
to hav e done was to constitute another Full 
Bench with some other Judge putting in the 
place of Mr. Justice Krishnaswami Iyer for 
the re-hearing of the point referred to the 
original Full Bench. 

This the learned Chief Justice failed to do 
and the result is that there is a conflict still 
continuing in the Law Reports which is bound 
to be embarrassing. The learned Judges in 
‘MUTHUKUMARA v. SIVANARAYANA PIL¬ 
LAR, 56 Mad 534, were certainly justified in 
their treatment of the conflict as best suited 
their reasoning and their judgment. They 
were not bound by the later Full Bench ruling 
which never could, or did, overrule the earlier 
Full Bench ruling. Whether the dis¬ 
sentient note struck in ‘MUTHUKUMARA v. 
SIVANARAYANA PILLAI 1 , 56 Mad 534, is or 
is not sound in itself is a different matter. But 
that it ‘could’ well be struck by the learned 
Judges who decided that case does not appear 
to my mind to admit of any doubt. I cannot 
agre e with the learned Chief Justice that ‘in¬ 
asmuch as ‘CHINNU PILLAI v. KALIMUTHU 
CHETTI 1 , 35 Mad 47, had in numerous judg¬ 
ments extending over a period of twenty years 
been accepted as settling the law, it is with 
great respect, difficult to understand the need 
for this further discussion 1 . The need was felt by 
the learned Judges in ‘MUTHUKUMARA v. 
SIVANARAYANA PILLAI 1 , 56 Mad 534, be¬ 
cause they felt themselves and rightly, in my 
opinion, free to discuss the relative merits of 
the two Full Bench rulings of equal strength in 
•RANGASWAMI v. KRISHNAYYA’, 14 Mad 
408 and ‘CHINNU PILLAI v. KALIMUTHU 
CHETTI 1 . 35 Mad 47, the conflict between 
which had not been so far settled bv this 
Court. 
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I wonder too whether any subordinate Court 
of this State may not so long as the two con-. 
Aiding Full Bench decisions prevail in the law 
reports without a settlement of the conflict 
by a fuller Bench feel free, as the learned 
Judges in ‘MUTHUKUMARA v. SIVANARA¬ 
YANA PILLAI 1 , 56 Mad 534. felt free, to 
choose for itself either the one or the other of 
the Full Bench decisions as it pleases. The 
conflict between the two Full Bench rulings is 
in my opinion, one which ought to be resolved 
in a proper manner in a case in which the 
question, on which the conflict exists, actually 
arises for determination. As Leach C. J. him¬ 
self remarks in ‘SESHAMMA v. NARASIM- 
HA RAO 1 , ILR (1940) Mad 454 at p. 475 
“If a Division Bench does not accept as cor¬ 
rect the decision on a question of law of 
another Division Bench, the only right and 
proper course to adopt is to refer the mat¬ 
ter to a Full Bench for which the rules of 
this Court provide. If this course is not 
adopted, the Courts subordinate to the High 
Court are left without guidance.” 

So, in my opinion, if there are two conflicting 
Full Bench decisions of equal strength on any 
point, it is necessary that the conflict should 
be sumitted to a fuller Bench for determina¬ 
tion in any case in which the question on 
which the conflict exists does aris e for deci¬ 
sion. If this course is not adopted, Courts 
subordinate to the High Court are left without 
guidance as to which Full Bench ruling to 
follow and which to reject. Even Judges of 
this Court may be left with no sure guidance 
as to which of the two Full Bench decisions 
to follow and which to reject and will accord¬ 
ingly be inclined to feel themselves free, as 
did the learned Judges in ‘MUTHUKUMARA 
v. SIVANARAYANA PILLAI 1 , 56 Mad 534, to 
choose either the one Full Bench ruling or 
the other as best suits their sense of reasoning 
with the result that confusion only becomes 
worse confounded. 

In my opinion ther e is no question of ‘stare 
decisis 1 such as precludes a consideration or 
the relative merits of the two Full Bench 
rulings by a Bench competent by reason of 
its numerical strength to pronounce upon such 
merits. ‘Stare decisis 1 in favour of ‘CHINNU 
PILLAI v. KALIMUTHU CHETTI 1 , 35 Mad 
47 may be a good ground for such competent 
Full Bench overruling the decision in ‘RANGA¬ 
SWAMI v. KRISHNAYYAN 1 , 14 Mad 408. 
‘Stare decisis 1 cannot be a ground inhibiting 
Judges of this Court or even Subordinate 
Judges from choosing for themselves between 
■RANGASWAMI v. KRISHNAYYAN 1 , 14 Mad 
408 and ‘CHINNU PILLAI v. KALIMUTHU 
CHETTI 1 , 35 Mad 47 unless this Full Bench 
or a Full Bench of at least equal strength 
overrules the former decision and upholds the 
latter. If as I presume, ‘stare decisis 1 was the 
consideration which influenced the learned 
Judges in ‘DHARMARAO v. BAPANNAYYA 1 , 
1941-1 Mad L J 15 not to refer the conflict for 
determination by a competent Full Bench I 
can only say that they failed in their duty to 
do so under a misconception that the princi¬ 
ple of ‘stare decisis 1 forbade such reference. 

I may add that in this very case in the 
Interests of early guidance to be afforded to 
subordinate Courts as well as to Judges here 
and by way of an exception to the ordinary 
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rule of practice that a Full Bench ought not 
to busy itself with answering hypothetical 
questions, I should have possibly been prepar¬ 
ed to entertain the question on which the 
conflict exists and hear arguments of counsel 
thereon, had my learned colleagues been 
clearly similarly inclined. There has been no 
formal reference of the question to this Bench 
by the Fyll Bench of three Judges who earlier 
heard this appeal and in the actual circumst¬ 
ances of the course which the hearing of this 
appeal has taken I regret that an opportunity 
for the resolution of the conflict has not arisen 
in this case. My regret stands further ac¬ 
centuated by the consideration that my learn¬ 
ed brother, Viswanatha Sastri, J. is, on the 
merits of the question, inclined in favour of 
‘RANGASWAMI v. KRISHNAYYAN', 14 Mad 
408 in preference to ‘CHINNU PILLAI v 
KALIMUTHU CHETTI’. 35 Mad 47 although, 
regarding the case as one of ‘stare decisis’, to 
use his expression—but in my opinion with 
all respect wrongly so regarding the case—he 
has felt himself not called upon to consider 
the question of conflict any further and to 
decide in favour of ‘RANGASWAMI v. KRI¬ 
SHNA YYAN', 14 Mad 408 in accordance with 
the inclination of his mind. 

I for one do not regard as heretical any ex¬ 
pression of view in favour of the ruling in 
‘RANGASWAMI v. KRISHNAYYAN’ 14 Mad 
408 and against the ruling in ‘CHINNU PILLAI 
v. KALIMUTHU CHETTI’, 35 Mad 47 in the 
view that I have expressed that there is really 
no question of ‘stare decisis’ for application 
in the present case. After all as pointed out 
in Broom’s Legal maxims (10th edition) pp. 90 
and 91 th e Rule of ‘Stare Decisis’ only means 
that where a rule has become settled law it 
is to be followed although some possible in¬ 
convenience may grow from a strict observ¬ 
ance of it, or although a satisfactory reason is 
wanting, or although the principle and the 
policy of the rule may be questioned. The rule 
can in my opinion bear no application to a 
situation in which there is conflict between 
two Full Bench decisions of equal strength. 
The rehabilitation of the ruling in 'RANGA¬ 
SWAMI v. KRISHNAYYAN’, 14 Mad 408 as 
against the ruling in ‘CHINNU PILLAI v. 
KALIMUTHU CHETTI’, 35 Mad 47, if that is 
going to be the result of any reference of the 
question to a sufficiently Full Bench for deter¬ 
mination, will only mean the re-importation 
of the leaven of logic into a situation highly 
illogical created by the ruling in ‘CHINNU 
PILLAI v. KALIMUTHU CHETTI', 35 Mad 
47 # 

If, on the other hand, the result of any 
such reference is to be the other way, we can 
then—but not till then—console ourselves with 
the thought that after all, law is not always logi¬ 
cal and that what was wrongly treated as 
settled law has indeed become the settled law 
of the land so as not to imperil titles already 
created. Whether the result is to be one way 
or the other is not a matter which I can anti¬ 
cipate or on which I propose to express any¬ 
thing like a definite opinion of my own in the 
absence of arguments befor e us as to the rela¬ 
tive merits of the two Full Bench rulings. 

(81) The next observation which falls to be 
made with reference to the present case is 
that all the three reported decisions whose 


mutual conflict has led to a Full Bench 
mg of this appeal (the decisions in ‘MARAPPa 
GOUNDAN v. RANGASWAMI GOUN® 

U Mad 89; ‘VAD'VELAM v. NATESAM’v? 
Mad 435 and ‘VENKATAPATHI v. PAPPIAH* 

51 Mad 824 related to suits simply f or 
recovery by th e non-alienating co-parcener or 
coparceners of his share or their shares of the 
particular item or items of joint family pro¬ 
perty alienated by a coparcener, without a 
prayer for general partition and not to a suit 7 
like the on e in the present case which is for 
a general partition after setting aside \he alie¬ 
nation impugned. The conflict between ‘MAR¬ 
APPA GOUNDAN v. RANGASWAMI GOUN- 
DAN\ 23 Mad 89 and ‘VADIVELAM v. NATE- 
SAM\ 37 Mad 435 and between ‘VADIVELAM 
v. NATESAM\ 37 Mad 435 and 'VENKATA¬ 
PATHI v. PAPPIAH’. 51 Mad 824 does not, 
in my opinion, call for resolution in the pre¬ 
sent case in which th e plaintiff has become 
divided from his father, the first defendant 
by the institution of a suit for general parti¬ 
tion and in which the equities On the setting 
aside of the alienation in question must be ad¬ 
justed as between th e members of a divided 
family. 

It is not disputed for the respondent that 
the equitable principle of apportionment of a 
common burden over the several parcels sub¬ 
ject thereto and belonging to tenants-in-com- 
mon on which the decision in ‘VADIVELAM v. 
NATESAM’, 37 Mad 435 rests becomes applic¬ 
able in the circumstances of the present case. 
There is only one item alienated by the father 
prior to the insolvency and the only question 
which calls for consideration is whether al¬ 
though the plaintiff and first defendant were 
undivided at the time of the alienation, the 
binding portion of th e consideration for the sale 
of that only item still remaining to be divided 
is not to be apportioned as th e only debt now 
pertaining to the family between the separated 
interests of the father and th e son in the 
manner laid down in ‘VADIVELAM v. NATE- 
SAM\ 37 Mad 435. It is manifest that the ans¬ 
wer must be in favour of the appellant and 
that this is quite sufficient for the disposal 
of this appeal. 

(82) Support for this manner of treatment 
and application of the case in ‘VADIVELAM 
v. NATES AM*, 37 Mad 435 can b e found in 
the judgment of Jackson J. sitting singly in 
‘ADINARAYANA REDDI v. SUBBARAYALU 
REDDI, AIR 1927 Mad 1116. There defend¬ 
ant 2, th e father of defendant 3, sold to defend¬ 
ant 1 the entire family property of himself and 
his son and defendant 1 subsequently sold it 
to the plaintiff. Rs. 300 out of the considera¬ 
tion for the sale was found to have gone in 
discharge of mortgage debts binding on the 
family. Th e suit was decreed a s to the half 
share of the second defendant with a charge 
for Rs. 150 given over the half share of defend¬ 
ant 3. The learned Judge first observes in his 
judgment thus: 4 

“If a manager of a Hindu family sells hall 
the family estate for jusMfiable necessity 
th e benefit must be distributed over tne 
shares of the various members. At the same 
time, a manager can sell his own share f° r 
what he likes. 

The proper cours e is to divide the property 
by metes and bounds and to allot to tne 
other members of the family their shares 
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charged with the amount by which they 
hav e benefited by the liquidation of debts.” 
Then the learned Judge refers to ‘VADIVE- 
LAM v. NATESAM’, 37 Mad 435 to the facts 
thereof and the decision therein and proceeds 
to say: 

"In the present case the property should also 
be divided; and defendant 3 would be en¬ 
titled to his half share of the property sold, 
charged with Rs. 150/- the amount by which 
he has benefited on the discharge of the 
mortgages. The other half share belonging to 
the second defendant must be regarded as 
sold to defendant 1 and ultimately to the 
plaintiff. 

The point to keep in view in working out 
these equities is that as regards th e vendor's 
own share the Courts held him to his sale 
and are not in the least concerned with the 
merits of his bargain. Therefore the vendee 
on partition steps into his shoes. Then each 
shar e is charged with its portion of relief 
obtained by th e transaction.” 

To a case like ‘ADINARAYANA REDDI v. 
SUBBARAYALU REDDI’, AIR 1927 Mad 1116 
or like the present in which the entire family 
estate and all the members of the family are 
present before th e Court, whether the suit be 
at the instance of th e alienee as in ‘ADINARA¬ 
YANA REDDI v. SUBBARAYALU REDDI’, 
AIR 1927 Mad 1116 or at the instance of the 
non-alienating co-parcener as here the appli¬ 
cation of ‘VADIVELAM v. NATESAM’, 37 Mad 
435 is simple and easy. In such a case, the 
actual division by metes and bounds of the 
property sold, with charge given over the 
share of the non-alienating coparcener for a 
proportionate share of the consideration proved 
to be binding is' beyond doubt th e proper mode 
of adjustment of equities which gives effect 
to the two principle of distribution of a com¬ 
mon burden over all the shares of the co-par¬ 
ceners and the right of any coparcener to sell 
his own sharp for what he likes, to use the 
language of the learned Judge who decided 
‘ADINARAYANA REDDI v. SUBBARAYALU 
REDDI’, AIR 1927 Mad 1116. 


The limitations within which only the twc 
principles can b e given effect to in a suit for 
partial partition in which the non-alienatinj 
co-parcener seeks to recover his share of the 
item alienated—-a question which will be dis¬ 
cussed and pronounced upon i n a later por¬ 
tion of this judgment—did not arise for discus¬ 
sion or decision in that case, even as they dc 
not strictly speaking arise for determination 
here. In this view of th e matt&r, it is by no 
means strictly necessary to deal with the 
arguments of counsel addressed to us on the 
basis of a suit, pure and simpliciter, for reco¬ 
very by a non-alienating coparcener of his 
share of a specific item alienated for conside¬ 
ration found partly binding. Since my learned 
brothers have however chosen to deal with 
them and express their decision thereon in 
view of the importance of th e questions debat¬ 
ed and thp length of time spent by the Court 
ovct the hearing relating to them. I shall not 
withhold my opinion on them but shall turn 
straightway and seriatim to the two lines ol 
argument of Mr. Venkatasubramania Aiyar. 

Of them, the first has, in its turn, a two- 
Hj? a ®S®^. 0ne *s that it seeks to demolish 
both ‘MARAPPA GOUNDAN v. RANGA- 


SWAMI GOUNDAN’, 23 Mad 89 and ‘VADI¬ 
VELAM v. NATESAM', 37 Mad 435 in so fat 
a s they mak e advertence to a share predic¬ 
able as such in a member of a joint Mitak- 
shara family in respect of any particular item 
of the family estate. The other is that it seeks 
to affirm ‘MARAPPA GOUNDAN v. RANGA- 
SWAMI GOUNDAN’, 23 Mad 89 and invali¬ 
date ‘VADIVELAM v. NATESAM’, 37 Mad 435 
as to th e reasoning on which the former deci¬ 
sion rests in holding an alienee of such an 
item from a coparcener disentitled to any 
equities whatsoever. This reasoning, it is con¬ 
tended, is sound, but has been wrongly dis¬ 
sented from in ‘VADIVELAM v. NATESAM’ 
37 Mad 435. 

(83) With reference to the first aspect of the 
first line of argument there is, in my opinion, 
no real force, although there may seem to be, 
if you take some of the language of the learn¬ 
ed Judges in the two cases in ‘MARAPPA 
GOUNDAN v. RANGASWAMI GOUNDAN’, 
23 Mad 89 and ‘VADIVELAM v. NATESAM’, 
37 Mad 435 literally. In the'two cases alike, 
the learned Judges did use the word ‘share’ as 
it it related to th e particular item alienated 
by a coparcener whereas the truth of the 
matter in the eye of law is that there can be 
no share predicable in favour of a co-parcener 
in any item of the family property so long 
as th e estate continues joint. The argument 
in this aspect is, as it seems to me, however, 
only a verbal criticism. To employ the words 
of a certain observation of Sir George Rankin in 
‘RAM ANNA v. JAG ANN ADA’, ILR (1942) Mad 
886 at p. 892 even a member of a Mitakshara 
family may sometimes be forgiven for speak¬ 
ing of his share as his “l/3rd share", l/4th 
or the like instead of using the more accurate 
but more elaborate expression “The share which 
!f a partition were to tak e place today would 
be l/3rd. l/4th or th e like." 

Neither the learned Judges in ‘MARAPPA 
GOUNDAN v. RANGASWAMI GOUNDAN*, 
23 Mad 89 nor the learned Judges in ‘VADI¬ 
VELAM v. NATESAM’, 37 Mad 435 could 
reasonably speaking, have been unaliv e to the 
basic principle of the Hindu Law which ren¬ 
ders a share as such unpredieable in any item 
of the family estate with reference to any 
member of th e family. They must b e taken 
therefore to have meant by their use of the 
word ‘share’ to use th e language of the learn¬ 
ed counse’ for the respondent, only that into- 
rest in th e entire family estate which if at¬ 
tempted to be expressed In terms of an aritb. 
metical fraction, can only be done by a ‘frac¬ 
tion’, no doubt defined as to its denominator 
by a number representing the actual number 
of co-parceners in existence at the date of 
alienation according to ‘CHINNU PILLAI v. 
KALIMUTHU CHETTY’, 35 Mad 147 or at 
ihp date of suit for partition by th e alienee 
according to ‘RANGASWAMI v. KRISHNAY- 
YAN*, 14 Mad 408 but as to its numerator 
undefined and incapable of being defined in 
the form of a concrete figure representing the 
net divisible assets till after their ascertain- 
ment within the circumference of the complete 
stock taking of a transaction of general parti- 
tion. 

The essence of the difference between the 
Judges in the one case and the Judges in the 
other remains however for consideration In 
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that th e former refuse to recognise any equity 
on the part of the alienee to be worked out 
in the suit for recovery by the non-alienating 
coparcener of his share of the property alie¬ 
nated, while the Judges in the latter do recog¬ 
nise such an equity and work it out on the 
principle of apportionment of a common bur¬ 
den between two or more parcels subject there¬ 
to- The Judges in the two cases alike recognise 
the alienability for consideration in this pro¬ 
vince of the share of a coparcener in a joint 
family property and address themselves to the 
question of the equities available to the alienee 
on a setting aside of an alienation by the co¬ 
parcener, as only partially, and not altogether, 
supported by consideration binding on the 
family only, they differ in their answer to the 
question, because they differ rather funda¬ 
mentally, maintains learned counsel for the 
respondent, in their perception of the true 
nature of a coparcener’s interest and the true 
effect of a conveyance by him of such inte¬ 
rest. Here I agree with the learned counsel. 

(84) Before considering which of these two 
views is correct—which relates to the second 
aspect of the first lin e of argument of Mr. 
Venkatasubramania Aiyer — and th e further 
allied question whether and how far th e work¬ 
ing out of the equities in th e manner laid 
down in ‘VENKATAPATHI v. PAPPIAH’, 51 
Mad 824 is sound—which relates to th e second 
line of argument of learned counsel—it may 
not be inappropriate to refer to certain broad 
considerations more or less settled by judicial 
decisions or more or less indisputably emerg¬ 
ing on principles which are relevant to this 
question of th e working out of such equities 
and which I propose to formulate in the shape 
or the following propositions. 

U) A gift or devise by a coparcener in a 
Mitakshara family of his undivided interest is 
ordinarily speaking and subject to an excep¬ 
tion in the case of a manager in favour of 
small gifts to female relations on special occa- 
sions or for pious, charitable or religious pur¬ 
pose, wholly invalid, void in toto. This princi¬ 
ple cannot be evaded by the undivided mem¬ 
ber professing to make an alienation for 
value, when such value is manifestly inade¬ 
quate and inequitable’ (vide ‘ROTTALA RAN- 

CHCT™ A 2 “ V P HAMASWAMI 

(2) That alienations of a co-parcener’s 
■?u e ? v . en il for consideration are inconsistent 
with strict Hindu Law was laid down by the 
£Nvy Council as early as ‘SURAJ BUNZI 
£,°Fl v - SHEE p RASAD SINGH', 6 Ind App 
88 :5 Cal 148 P C. Th e principle is that th e pro- 
perty of th e family belongs to all th e mem¬ 
bers jointly as to a corporation, in the words 
of Shearer J. i n ‘MAHABUR PERSAD v. 
RAMYAD', 12 Beng L R 90 At p. 94 and no 
one of the individual members has any share 
in it which he can deal with as his property. 
In the well-known and oft-quoted words of 
Lord Westbury in ‘APPROVIER’S CASE’, 11 
Moo Ind App 75 which have become the ‘locus 
classicus’ on the point, according to the true 
notions of the undivided property in Hindu 
Law, no individual member of that family 
while it remains undivided can predicate of 
the joint and undivided property that he, that 
particular member has a certain definite share. 
No individual member of an undivided family 


A. I. R. 


could go to the place of the receipt of the rent 
and claim to take from the collector or receiS 
of the rents a certain definite shar e (li Mar, 
,A 7) . According to the strict ® theJry 0 f 
Mitakshara Law each coparcener has a pro¬ 
prietary interest in the ‘whole’ of the coparc^ 
nary property. No co-parcener can therefore 
alienate his interest in th e property, without 
the consent of the other coparceners (Vide 
Mulla s Principles of Hindu Law 10th Edn 
page 304). At the sam e time it seems to have 1 
been felt by Courts that in equity a person 
who had parted with his money should receive 
something in exchange. So in ’DEEN DAYAI 
v. JUGDEEP NARAIN SINGH’, 3 Cal 198 at 
p. 209 P C the alienee was given a right 
limited to compelling the partition which his 
alienor might have been compelled, had he 
Deen so minded, before the alienation of bis 
share took place. 

(3) According to the. Law of Mitakshara 
as administered in th e provinces of Madras 
and Bombay, and the Central Provinces, in¬ 
cluding Bihar, (Berar?) a coparcener of’ an 
undivided family may sell, mortgage or other¬ 
wise make an alienation for value of his un¬ 
divided interest be it in the co-parcenary pro¬ 
perty as a whole or in a specific item thereof 
or be it by way of a whole specific item without 
the consent of the other coparceners. In all 
the other provinces a coparcener cannot sell, 
mortgage or otherwise alienate for value his 
undivided interest in th e joint family property 
without the consent of the other coparceners 
and the father who was a co-sharer with his 
minor son cannot give such a consent on be- , 
half of his minor son. An alienation made by 
a coparcener without the consent of the other 
coparceners has been held to be only voidable 
at the option of the other coparceners, the 
alienating coparcener himself not being com¬ 
petent to impeach it. 

In all the provinces in India, the undivided 
interest of a coparcener in the joint family pro¬ 
perty may. during his life-time b e seized and 
sold, in execution of a decree against him for his 
own debt; provided the attachment was made 
before his death, it is immaterial whether the 
sale is before or after death (Vide Mayne cn 
Hindu Law and Usage, 11th Edition para¬ 
graph 381). There can be little doubt a s their 
Lordships of the Privy Council observe in 
'SURAJ BURSI v. SHEO PERSAD’, 5 Cal 148 
at p. 166 (PC) that all such alienations whether 
voluntary or compulsory are inconsistent with 
the strict theory of a joint and undivided 
Hindu family: and the law as established in 
Madras and Bombay ha s been one of gradual 
growth founded upon the equity which a pur¬ 
chaser for value has to be allowed to stand 
in his vendor’s shoes and to work out his 
rights by mean s of a partition. 

As their Lordships further observe in the 
later cas e in ‘LAKSHMAN DADA NAICK v. 
RAMACHANDRA DADA NAICK’, 5 Bom 48 
P C at 62: 

“The question therefore is not so much whe¬ 
ther an admitted principle of Hindu Law 
shall be carried out to its apparently logi¬ 
cal consequences as what are the limits of 
an exceptional doctrine established by 
modem jurisprudence.” 

(4) As the purchaser of a coparcener’s inte¬ 
rests gets only an equity to enforce a paro- 
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tion, he takes the share upon partition subject 
to all the liabilities in the hands of the vendor, 
as for example, a liability to pay th e alienor’s 
father’s debts. But where the alienation is it¬ 
self in discharge of binding debts, the alienee 
cannot, in a suit for partition, be saddled with 
other family debts as any such condition would 
amount to a direction that th e same property 
be sold twic e over for this purpose, a position 
■/ which no Court with power to apply the prin¬ 
ciples of equity could ever contemplate with 
equanimity. 

(5) The equity which a purchaser from a 
co-parcener acquires is enforceable by him 
alike as a defendant in a suit of the non-alie¬ 
nating co-parcener for general partition and *as 
plaintiff in a suit of his own for general parti¬ 
tion. That it is enforceable by him as such 
defendant has been ruled by this Court in 
DAVUD BEEVIAMMAL v. RADHAKRISHNA 
AYYAR’, 44 Mad L J 309 and ‘RAMASWAMI 
v. VENKATARAMA’, 46 Mad 815 o n the 
strength of th e Privy Council ruling in ‘RAMA- 
KISHORE v. JAINARAYAN’, 40 Cal 966 not¬ 
withstanding the view to the contrary in 
•SUBBA GOUNDAN v. KRISHNAMACHARI’. 
45 Mad 449 and cannot be seriously doubted 
or disputed. 

(C) The alienee’s own suit to enforce the 
alienation in his favour by means of general 
partition in effectuation of such equity as he 
obtains by the conveyance in his favour is 
not technically a suit for partition in the sense 
of the Mitakshara law and the decree which 
he may obtain for enforcing the transfer 
either in whole or in part by partition of the 
family property will not by itself break up 
the joint ownership of the members of the 
family in the remaining property or th e corpo¬ 
rate character of the family. On the other hand, 
the coparceners objecting to the alienation 
may. without bringing a suit for general parti¬ 
tion sue for a decree for their shares in the 
property alienated by the coparcener. 

Th e distinction rests upon th e ground that 
in a suit for partition by th e purchaser, an 
account qt th e whole estate must be taken 
in order to see what interest, if any, the alienor 
possesses; but as the coparceners may wish to 
remain undivided amongst themselves, not¬ 
withstanding a n alienation by one of them of 
his interest in the joint estate as a whole or in 
any item thereof, which does not 'per se* bring 
about a disruption of status, they are entitled 
to confine the suit between themselves and the 
stranger purchaser to th e property in dispute. 

This is. in fact, a well-established exception to 
the rule ordinarily obtaining against partial 
partition although it is not as well-established 
whether the result of such a suit which, while 
affirming the unauthorised alienation as to the 
* alienor’s own share, repudiates it as to th e re¬ 
mainder, is to make the share or shares of the 
property alienated which is or ar e recovered by 
the non-alienating coparcener or coparceners 
his or their separate property or to leave it as 
joint family property still. On the other hand, 
it is competent to the non-alienating co-parce¬ 
ner or co-parceners to exercise his or their 
right of interdict against the unauthorised 
ahenation and sue to recover the entire pro¬ 
perty alienated, in which case, if the suit 
succeeds, the property is got back for the 
*amuy as its estate. 


7. Where in the suit for general partition 
with the alienee either as plaintiff or as de¬ 
fendant, as mentioned ‘supra’, his right is 
worked out by allotment to the alienor’s share 
cf the very item alienated as it may have 
been, whether in whole or in part, or by allot¬ 
ment to the alienor’s share of other items, 
after ascertainment of the net divisible resi- 
uue of the family assets with due provision 
made for all binding family obligations, and 
in full 'quid pro quo' for the consideration paid 
which is wholly' not binding on the joint fami¬ 
ly, there are no further equities to be adjusted 
even as there will be none ‘a fortiori’ where 
the consideration is wholly binding on the 
family end the alienation is to be upheld 
wholly. 


An alienation may be upheld in it’s entirety 
though the necessity was only partial, in other 
words, even though the whole consideration 
received was not for a necessary purpose or 
for the discharge of antecedent debts. Where 
the necessity for a particular sale is only par¬ 
tial, ie. where the money required to meet 
the necessary purposes is less than the amount 
sought to be raised by the sale, the real ques¬ 
tion fc determination is whether th e sale it¬ 
self is one justified by legal necessity, fhe 
reason for this is that it is not always possible 
for the managing member to sell just that 
share of the family property which will bring 
in the precise sum which is wanted to clear 
t.ie debts which are binding. But in a case 
where tile circumstances only disclose a par¬ 
tial necessity, the sale will, however, be valid 
only where the purchaser acts in good faith & 
after due enquiry, and is able to show that the 
sale itself is justified by legal necessity, though 
he is under no obligation to enquire into the 
application of any surplus of th e consideration. 

8 . The question of equities can only arise 
where the alienation in question is to be found 
partially supported and partially unsupported 
by necessity, or, in the case of th e father alie¬ 
nating, by antecedent debts. Any such ques¬ 
tion can only be part and parcel of the law 
of ’restitutio in integrum’ which requires that 
a person ought not, after setting aside on 
alienation, to be permitted to retain the bene¬ 
fit of the consideration received thereunder. 


9. Any equity can only he given effect to ac¬ 
cording to equitable principles not exceeding 
the limits set by law, as otherwise it would 
cease to be an equity, in the language of Lord 
BlanesDurg in the Privy Council in ‘NAGAP- 
PA CHETTY v. BRIHADAMMAL AMMAL’ 
58 Mad 350 at p. 362 P C. In that case the 
Privy Council upset th e decree of the High 
Court which had with reference to th e valid- 
portion of the consideration for a sale of an 
impartible zamindary by the father challenged 
by the son, directed the ascertainment of a 
proportionate number of villages out of the 
total number sold, in order to uphold the sale 
to the extent of such proportionate number 
The course adopted by the High Court was 
condemned by the Privy Council as tant¬ 
amount to splitting the parcels sold with a 
view to making a new bargain between ihe 
parties. Similarly when in ‘MUSIT-ULLA v 
DAMODAR PRASAD’, 48 All 518, th e High 
Court disapproved of a like direction by the 
trial v^ourt as an unworkable decree, th e Privy 
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Council expressed its concurrence with the 
view of the High Court. 

(85) ?t is with these broad considerations 
borne in mind that we have to consider the 
question of working out of equities in favour 
of an alienee from a co-parcener under a tran¬ 
saction which is only partially supported by 
binding consideration. The question is by no 
means admitting of an easy answer and calls 
for 1 evolution of the conflict between the deci¬ 
sions in ‘MARAPPA GOUNDAN v. RANGA- 
SWAMI GOUNDAN’, 23 Mad 89; ‘VADIVELAM 
v. NATES AM’, 37 Mad 435 and ‘VENKATA- 
PATIII v. PAPPIAH', 51 Mad 824, in the 
light of and without prejudice to the proposi¬ 
tions above formulated. Why I say ‘in the 
light of and without prejudice to the proposi¬ 
tions above formulated’ is because I consider it 
no part of th e province of this Full Bench, in 
spite of its strength of number to do anything 
cy way of upsetting settled law for the pur T 
pose of settling conflicting law. As I think, 
we ought. on the other hand, to lay down the 
law on the point under consideration, consis¬ 
tently and not inconsistently with the law un- 
disputedly prevailing on allied points. 

True { ! is that consistency on abstract 
grounds of logic cannot always prevail in the 
realm of Judge made law. It may also be 
that as said by Lord Halsbury once, Law is 
not a logical science. But if that dictum of 
the iearnea Lord cannot, as appears from 
RAN G AS W AM I GOUNDAN v. NACHIAPPA 
GOUNDEN', 42 Mad 523, avail as a source of 
consolation for presuming an illogical exten¬ 
sion of principle in interpreting th e existing 
case law on a subject it can hardly be doubted 
or disputed that only logical applications and 
extensions of existing legal principle should 
stand encouraged and all illogical applications 
and extensions of legal principle should stand 
discouraged. So much is in my opinion requir¬ 
ed for that healthy, if slow and gradual, broad¬ 
ening out from precedent to precedent which 
is of the essence of the living mechanism of 
a system of justice governed by the authority 
of decided cases. 

(86) Now, the wider argument of Mr. Venka- 
lasubrarnania Aiyar is that the holder of a 
mere equity like the alienee from a coparce¬ 
ner can invoke no equities to his aid against 
the non-alienating coparcener seeking to set 
aside the alienation when th e Court finds it 
1 c be supported only partially by binding con¬ 
sideration. When such an alienee is described 
as a person who has acquired only an equity, 
v/hat is meant however is, not that he has no 
legal interest whatsoever in the property ali¬ 
enated such as entitles him to equities on the 
setting aside of the alienation with reference 
-to th e binding part of th e consideration, but 
that for the materialisation of such interest in 
the property which he can properly call ex¬ 
clusively his own, h e is bound still to take 
steps whether in a suit of his own or in a suit 
for gereral partition instituted by the non- 
alienating coparcener or coparceners. 

Equities arise because of the partially bind¬ 
ing character of the transaction and do not 
stand excluded because th e title of the alienee 
is not at the very inception a perfect right to 
a specific item. The title may b e inchoate in 
the sense that in the allotment at a general 
■partition he cannot claim the item as his own 


or mesne profits thereon as from the date of 
the alienation. The title may b e defeasible or 
even turn out illusory in the sense that on 
allotment at th e general partition h e may get 
o’her item or items, or nothing at all in sub¬ 
stitution. But suject to such infirmities he 
does certainly derive from th e alienation a 
legal right, not a bare right in personam to use 
the language of Bakewell J. in ‘MANJAYYA 
v. SHAN MUG A’, 38 Mad 684, but a right to 7 
something much nearer to real property than 
a mere claim to partition, to use the language 
of Wallace J. in ‘NARAYANA SHA v. SHAN- 
KAR SHA’, 53 Mad 1 at p. 15, something ‘speci¬ 
fic, existing and definite’ in th e language of 
L?rd .Justice James in the Privy Council in 
TUFFUZOOL HOSSAIN KHAN v. RAGHOO- 
NATH PERSHAD’, 14 Moo I A 40 at 50. 

On the non-alienating co-parcener or co* 
parceners seeking to recover his share or their 
shares of the specific property alienated the 
question is whether he is not entitled to put 
forward any equities at all as arising with 
reference to the portion of the consideration 
found binding. If th e non-alienating co-parce¬ 
ner or co-parceners is or are permitted to 
recover his share or their shares of the parti¬ 
cular property alienated without an adjust¬ 
ment of equities, not only will he or they be 
thereby allowed undue advantage but there 
will also be no further occasion afforded tc 
the alienee to enforce equities. 

Just as in a later suit for general partition 
bv him, he cannot, if as I think ‘SOURIMUTHU 
v. PIC1IIA PILLAI’, 49 Mad 483 and not 
‘KANDASWAMI UDAYAN v. VELAYUDHA ' 
ITDAYaN’, 51 Mad L J 99: 50 Mad 320, lays 
down the correct law, ask for allotment to 
his alienor of the shar e recovered which will 
have become his separate property under 
‘CHINNA SANYASI v. SURIYA’, 5 Mad 196; 
‘KADEGAN v. PERIA MUNUSWAMI', 13 Mad 
L J 477 and ‘SOURIMUTHU v. PICHIA Plb- 
LAP, 49 Mad 483, notwithstanding Wallace J/s 
v 5 ew to the contrary in *DAVUD BEEV1 
AMMAL v. RADHAKRISHNAV 44 Mad L J 
309, so too he cannot ask for thg Adjustment 
of equities either. On this question of work¬ 
ing out of equities of course the position in 
law might well be different if the Courts did 
not recognise the right to partial partition a ‘ 
all on the part of the non-alienating coparce¬ 
ner or coparceners. That right being there, 
the only question is whether there is any¬ 
thing unjust in allowing to the alienee such 
adjustment of the equities arising out of m 
partial validity of the transaction as is possi¬ 
ble in law in the very suit for partial parti¬ 
tion instituted by the non-alienating coparce¬ 
ner or coparceners. In my opinion the answer 
to 4 he question must be in the negative. 

(87) Even in ‘MARAPPA GOUNDAN v. . 
RANGASWAMI GOUNDAN’, 23 Mad 89, relied 
on by the learned advocate for the respondent 
the equities of th e aliene e were not negatived 
on th e ground that he was the holder of ax 
equity only. The question that aros e there 
was, whether Rs. 120/- out of the price P al 
by the defendant to th e plaintiffs’ father having 
gone to discharge a mortgage debt which 
plaintiffs aiso were bound to pay their 
in the property comprised in the sale by tneir 
father should b e held liable for their share 
the Rs. 120/- namely Rs. 80/-. In negativing 
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the liability, Subramsmia Aiyar J. who deli¬ 
vered the judgment of the Court, consisting of 
himself and Boddam J. first makes the fol¬ 
lowing observation: 

“In making the purchase the defendant was 
with reference to the plaintiffs but a volun¬ 
teer, and he cannot, as against them, claim 
by way of equity a charge on their shares 
for the Rs. 80/- even though this sum was 
applied towards the discharge of their joint 
debt. (Cf ‘SIVAGANGA ZAMINDAR v. 
LAKSHMAN’, 9 Mad 188 at pp. 197, 200 and 
201 )." 

It is not quite easy to understand precisely 
what the learned Judge meant by th e use of 
the word ‘volunteer’ in the sentence quoted. 
Nor does a reference to ‘SIVAGANGA ZAMIN¬ 
DAR v. LAKSHMAN’, 9 Mad 188 at pp. 197, 200 
and 201 , remove the difficulty of obscurity 
involved in his observation. In this last case, 
in execution of a money decree obtained 
against the holder of an impartible zamindari 
a creditor attached certain immovable property, 
a portion of the zamindari, which he describ¬ 
ed as property of th e debtor. This was sold 
by tne Court and purchased by one Lakshman. 
A suit having been brought by a son of the 
judgment-debtor after his father’s death to re¬ 
cover the property from Lakshman, it was 
neld that all that Lakshman acquired was the 
life interest of the judgment-debtor in the 
property and that, therefore the plaintiff was 
entitled to recover. 

As appears from page 197 of th e report the 
purchaser seems to have contended that as 
his purchase money was applied to pay off 
th£'debts on th e estate for which the zamin¬ 
dari and the plaintiff were liable he in equity 
was entitled either to have possession of the 
property bought or to hold the property un¬ 
til he should be recouped with the purchase 
money. The contention was repelled by Keman 
O. C. J. thus: 

“I ao not see what equity the purchaser can 
have. He did not get an assignment of the 
decree: he was a volunteer in buying against 
the plaintiff. He made a bad speculation 
as it turned out on account of the death of 
the zamjndar, but if he had lived, the pur¬ 
chaser probably by having possession of the 
zamindar’s residue would b e abl e to make 
money from his bargain.” 

At pages 200 and 201 of the report which 
are part of the judgment of the other learned 
Judge, Muthuswami Aiyar J. this i s what we 
find. 

‘ Another contention is that if th e appellant’s 
title to the zamindari is declared, he should 
be declared entitled to its possession on pay¬ 
ment of his father’s debt or the purchase 
money. The purchaser bought the late 
Zamindar’s interest, whatever that was, for 
the money which he advanced. If th e Zamin- 
dar had lived long it would have been a 
profitable speculation rather than a losing 
speculation. In the event which has occurred, 
it has turned out to be a losing speculation. 

I do not see how this can giv e rise to any 
equity in favour of the purchaser.” 

It is difficult to find any parallelism of facts 
between the case in ’SIVAGANGA ZAMIN¬ 
DAR v. LAKSHMAN’, 9 Mad 188 and the case 
before the Court in ‘MARAPPA GOUNDAN 
v. RANGASWAM 1 : GOUNDAN’, 23 Mad 189, 



such as justifies the use to which in the sen¬ 
tence quoted from the later case the decision 
in the earlier was sought to be put. Perhaps 
all that was meant by the learned Judge 
(Subramania Aiyar J.) in the later cas e was 
that if the Court came to the conclusion that 
there was no justification for the sal e by the 
plaintiffs’ father th e purchaser must be regarded 
as a mere volunteer notwithstanding that the 
purchase money may have been applied in 
discharge of binding debt. I am not satisfied 
that the legal position indicated thus by the 
learned Judge is really correct. Whatever that 
may be, proceeding further, the learned Judge 
observes thus : 

“Even if there were any doubt as to whether 
the defendant was a volunteer one must hesi¬ 
tate to countenance the introduction of a 
new rule such as that suggested having re- 
gaid to th e practical inconvenience which 
is likely to arise in giving effect to it. Now 
a sale of joint property by a coparcener 
though made without legal necessity is in 
this presidency valid to the extent of ven¬ 
der’s share, Suppose that share is really worth 
the whole of the amount paid by the’vendee 
as the price why should he get anything more? 

Next suppose that the share is worth less 
than the price paid. The vendee cannot in 
such a case reasonably ask for a charge for 
more than the difference between the real 
value of the share which he gets and the 
price he had actually paid. It is scarcely ne¬ 
cessary to say that questions as to such valua¬ 
tion are often not capable of easy and satis¬ 
factory settlement. The simpler and better 
view undoubtedly is that if the vendee wishes 
to stand by a sale which is valid only parti¬ 
ally such as the present, he must be content 
with the vendor’s share but that if he wishes 
to repudiate the transaction altogether his 
remedy is only against the vendor in a suit 
for the return of the price paid on the ground 
that the consideration for the payment failed. 

This view will on the one hand avoid all 
necessity for an enquiry into matters alluded 
to before and on the other tend to act as a 
check on a disposition on the part of specu¬ 
lative persons to enter with some coparce¬ 
ners into transactions calculated to affect 
the rights of other coparceners who are not 
parties thereto. The contention of the defen¬ 
dant is clearly unsustainable and cannot be 
accepted.” 


occn Hum me ioregoing 
quotation from ‘MARAPPA GOUNDAN v 
RANGASWAMI GOUNDAN 1 , 23 Mad 89 that 
the reason given by the Court in support of 
its conclusion, negativing the equities is not 
the circumstance that the alienee is only the 
holder of a bare equity but th e practical in- 
con vemence in giving effect to them in a man- 
ncr not till them recognised as well as the 
check which a refusal of the kind of equities 
claimed would operate to bring into existence 
against collusive transactions between some 
co-parceners and speculative persons who may 
enter into transaction with them prejudicial- 
ly to the interests of the other coparceners 
who are not parties thereto. The conclusion 
rcaened by the Court in that case was that 
the vendee must either be content widi the 
vendor s share if h e wishes to stand by a sale 
valid only partially or must sue the vendor 
for the return of the price paid on the ground 


460 Madras Pekamanayakam Pillai v. Siyabaman (FB) (Raghava lio J.) A. 1.8. 


of failure of consideration if he wishes to 
repudiate the transaction altogether. 

(89) During the argument as well as for 
some lime thereafter, it seemed to me that 
this view might well be accepted as based on 
me whole on considerations calculated at once 
to preserve the interests of coparceners in 
family croperties and to ensure a rough and 
ready rule in the administration of justice. It also 
seemed to me that the conclusion reached by 
the learned Judges in ‘MARAPPA v. RANGA- 
SWAM1\ 23 Mad 89 as to th e remedy to be 
pursued by the alienee in a case where the 
alienation might not be binding on th e family 
was on lines implicably, if not statedly, 
similar to what a Full Bench of this Court in 
‘BALUSWAMI AIYAR v. LAKSHMANA 
AIYAR’, 44 Mad 605 F B adopted in dealing 
with a suit for specific performance of a con¬ 
tract for sale by the managing member of a 
joint Hindu family found not to be binding 
upon the other members of the family, the 
purchaser in such a case having been held not en¬ 
titled to enforce specific performance of the 
entire contract, but, if h 0 was so minded, to 
have such performance on payment of the 
full consideration for the share of the alienor 
only; theie was nothing wrong as I thought 
in the principle of th e ruling in 'MARAPPA 
v. RANGASWAMT, 23 Mad 89 above advert¬ 
ed to. 

(90) I have, however, on a closer considera¬ 
tion of th e matter since reservation of judg¬ 
ment come to the conclusion that there would 
b e grave and serious injustice involved in re¬ 
fusing altogether as that ruling does equities 
to the alienee with reference to the binding part 
of the consideration for the sale in his favour 
while allowing the non-alienating coparcener or 
coparceners to sue for his share or their shares 
of the property alienated. After all, if the 
alienee should think that working out of 
Equities in the suit for partial partition by 
the non-alienating coparcener — whatever the 
mode of such working out may be — which is 
another question, might not b e altogether as 
much to his advantage as working out of 
Equities in a suit for general partition, it would 
be open to him to file such a suit and ask 
for stay of the coparcener’s suit till the dispo¬ 
sal of his own or obtain a joint trial of both 
by appropriate application. If he does not do 
sc, but wants coparcener’s suit itself a work¬ 
ing cut of equi f ies, is he to be refused such 
worKing cut? Viewing th e matter from this 
standpoint I must repel the argument of Mr. 
Venkatasubramania Aiyar so far as it is 
directed to a re-affirmance of the ruling ‘MAR- 
ATPA v. RANGASWAMI*, 23 Mad 89. 

(91) The question then is whether assuming 
‘MARAPPA v. RANGASWAMT, 23 Mad 89 to 
be unworthy of acceptance, the ruling in 
‘VADIVELAM v. NATESAM’, 37 Mad 435 
sullers, as contended by th e learned counsel 
for the respondent from any serious legal in¬ 
firmity such as would invalidate it and entail 
its rejection a s well. It is contended by counsel 
that the infirmity about the decision is two¬ 
fold; (1) in that it rules that it cannot be 
doubted that a coparcener is entitled to part 
with his own share in any family property 
for ary consideration he pleases, (2) in that 
it holds that it is equally clear that a s between 
the vendor and the vendee in the absence of 


any contract to the contrary the consideration 
for the sale will be apportioned between all 
th e items of property sold in cases of dispute. 

(92) In order to prove the first infirmity 
said to beset the decision in ‘VADIVELAM v 
NATESAM’, 37 Mad 435 counsel relies on the 
Full Bench ruling in ‘ROTTALA RANGA- 
NATHAN CHETTI v. RAMASWAMI CHETTT 
27 Med 162 to the effect that the principle 
that no coparcener can make a gift of his 
interest cannot b e evaded by the undivided 
member professing to make an alienation for 
value, when such value is manifestly inade¬ 
quate and inequitable. Counsel contends, 
therefore, that a question as to the proper 
consideration for the alienation of a coparce- 
ner*5 interest is not a matter with which the 
other members of th e family are in no way 
concerned. The learned Judges in ‘VADIVE¬ 
LAM v. NATESAM’, 37 Mad 435 it is urged, 
erred in holding that a co-parcener is entitled 
to part with his own share in any family pro¬ 
perty for any consideration as he pleases. 

(93) In order to mak e out the second infir¬ 
mity th e learned advocate for the respondent 
has drawn our attention to a series of deci¬ 
sions beginning with ‘DEENDAVAL v. JUG- 
DEEP NARA1N SINGH’, 4 Ind App 247:3 Cal 
198 P C and ending with the two decisions 
of this Court reported in ‘KRISHNAMURTH1 
IYER v. NATARAJA AIYAR’, 1948-1 Mad L J 
430 and ‘SUBBIAH v. VENKATESWARLU’ 
194C-1 Mad L J 478. Counsel contends that all 
that the alienee from a co-parcener acquires 
being an equity to work out his rights stand¬ 
ing in the shoes of his alienor, the learned 
Judges in ‘VADIVELAM v. NATESAM’, # 37 
Mad 435 are wrong in assimilating the case 
in question to a case of a sale of more items 
of property thar one in which as between 
the vendor and the vendee in the absence 
of a contract to the contrary the consideration 
will be aoportioned between all such items in 
cases of dispute. 

(94) It *s urged that ‘VADIVELAM v. NATE¬ 
SAM’, 37 Mad 435 is only th e logical consum¬ 
mation of the fundamental misconception first 
ventilated in this Court in ‘VENKATACHALA 
PILLAI v. CHINNAIYA PILLAI’, 5 Mad HCR 
166 that a share in any item as such of joint 
family property alienated by a co-parcener is 
at all capable of passing to the alienee. This, 
it is said, is opposed to ‘APPOOVIER’S CASE 
11 Moo lnd Aop 75 (PC). The decision in 
‘VENKATACHALA PILLAI v. CHINNAIYA 
PILLAI’, 5 Mad HCR 166 it may be mentioned, 
is the very first case which was relied on be¬ 
fore us by th e learned advocate for the appel¬ 
lant in the course of his argument and there 
is no wonder that the argument for the res¬ 
pondent has been directed to a prominent 
attack against it. 

In order to appreciate the relative arguments 
of counsel on both sides in regard to this deci¬ 
sion, it may b e necessary to know what exactly 
the facts of the case were. The facts as well 
as the actual decision are stated a s follows 
by Blnshyam Aiyangar J. in ‘AYAGIRI VEN- 
KATARAMAYYA v. AYAGIRI RAMAYYA, 
25 Mad 690 at p 715 quite correctly, if I may 
say so with respect: 

‘Tn that case, the vendor (one Subbaraya 

Mudali) as one of two co-parceners was en¬ 
titled to a moiety of the joint family pro- 
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perly. He sold one entire village and put 
th e purchaser in possession thereof. After 
tlie death of the vendor the surviving co- 
parceret brought a suit to recover his one 
half share in the village. The purchaser 
resisted the suit on the ground that the 
entire village formed less than a moiety of 
the whole family property and that, there¬ 
fore, the conveyance would operate to vest 
in him the whole village. Though the prin¬ 
ciple was recognised ‘that each co-parcener 
has a vested present undivided estdte in 
his share which he may at any time con¬ 
vert into an estate in severalty by a com¬ 
pulsory or voluntary partition, and that such 
estate was transferable like any other inte¬ 
rest in propeity‘ yet the contention that 
the vendee was entitled to th e whole village 
was overruled on the ground that though 
the extent and value of the village in ques¬ 
tion was less than the extent and value of 
a moiety of the entire family property, yet 
as the vendor was entitled only to one 
moiety in the village, the conveyance could 
operate to convey only a moiety of the 
village.” 

In the course of the judgment in that case 
•VENKATACHALA v. CHINNAYYA’, 5 Mad 
HCR 166 there occurs the passage at page 170 
of the report to this effect: 

% "The estate of each coparcener gives him 
only the right to enjoy a fair proportion of 
the oenefits of the whole family property in 
common with the other coparceners. But as 
respects the proprietary right to the corpus 
of the property, there is a perfect unity of 
title which makes the coparcenary to some 
extent of the nature of a joint tenancy, and 
until a partition takes place coparceners 
coiitinue seized by one and the same title 
of the whole and every portion of the pro¬ 
perty alike the law recognising the right of 
one co-parcener to hold possession and 
manage for the joint benefit of himself and 
the rest. 

By the saie in the present case, therefore, 
the vendor, Subbaraya, could not in our 
judgment transfer to the first defendant’s 
father a valid title to any specific portion 
of the joint family property but only to his 
beneficial estate as an undivided co-parcener 
with the incidental right of partition, and 
it follows that th e first defendant is not en¬ 
titled to more than the moiety of the village 
la ds which were alon e the subject of the 
contract of sale." 

Mr. \enkalasubramania Aiyar’s complaint 
is that while the law is correctly stated in the 
rest of the passage quoted the deduction made 
from it as expressed at the end of the passage 
namely: 

“that the first defendant is not entitled 
to more than the moiety of the village lands 
which were alone the subject of the con¬ 
tract of sale" 

is erroneous. That is why, says counsel, the 
Court in dealing with the argument for the 
defendant-appellant that a half of the pur¬ 
chase money should be made good to him, 
observed: 

"Had any portion of the purchase money. 

...been expended.for the benefit of the 

joint estate the plaintiffs’ legal right to 
possession might upon equitable grounds 


have decreed subject to the refund of half 

the purchase money.” 

Counsel m effecl contends that the ease can¬ 
not be regarded as authority for anything 
more than the proposition as stated by Collins 
C. J. and Muthuswami Aiyar J. in the Full 
Bench Case in ‘RANGASWAMI v. KRISH- 
NAYYAN’, 11 Mad 4t)8 at page 417 where 
after referring to ‘VEERASWAMI GRAMANI 
v. A\ YASWAMI GRAMANI’, 1 Mad HCR 471 
as well as ‘VENKATACHALA PILLAI v. 
CH1NNA1YA PILLAI’, 5 Mad HCR 166, the 
learned Judges observe: 

“The principle on which these decisions rest 
is that the vendor could confer a valid title 
not to any specific portion of the joint 
family property, but only to his beneficial 
estate as an undivided coparcener with the 
incidental right of partition.” 

(95; It is also contended by Mr. Venkatasu- 
bramania Aiyar that the case in ‘VADIVE- 
LAM v. NATESAM’, 37 Mad 435 which re¬ 
flects the error ot 'VENKATACHELLA PILLAI 
v. CHINNAIYA’, 5 Mad HCR 166 in so far as 
it prpceeded not on the basis of a suit for 
general partition and of th e stock-taking in¬ 
cidental thereto as the proper remedy for an 
alienee from a co-parcener but on th e basis 
of a fractional interest in the alienated item 
as unimpeachably conveyed ‘in praesenti’ 
to the alienee which corresponds to the 
quantum of interest of the coparcener in 
the entire property of the coparcenary is it¬ 
self v'tiate.d by fundamental error. It is also 
pointed out by the leanied counsel that the 
idea of a tenancy-in-common resulting with 
refeience to an item of property alienated 
from the fact of the alienation as held in 
‘SUBBA RAO v. ANANTHANARAYANA 
AYYAR’, 23 Mad L J 64 to which one of the 
judges who took part in ‘VADIVELAM v. 
NATESAM’, 37 Mad 435, Sundara Iyer J. was 
party lies at the root of the decision in ‘VADI¬ 
VELAM v. NATESAM’, 37 Mad 435 and that 
such an idea dees not really hold th e field 
on account of later decisions as well as earlier. 

Reference is made in this connection to para- 
gr; h 386 of Mayne on Hindu Law and 
Usage pages 487 and 488 and to th e foot-note 
‘W’ in particular at the latter page. The para¬ 
graph runs as follows: 

“Where th e transfer is of an undivided inte¬ 
rest iu th e whole of the family property the 
transferee will get whatever may be allotted 
to the transferor’s share in a suit for parti¬ 
tion. A coparcener may alienate either his 
undivided share in th e whole of the family 
property or_ his undivided shar e in certain 
specific item of th e family property or the 
Whole of a specific item of the family pro¬ 
perty. In all these cases, the alienee does 
not acquire an interest in the property so as 
to become a tenant-in-common with the 
members of the family entitled to possession 
but only an equity to stand in his vendor’s 
shoes and to work out his rights by means 
of a partition.” 


KOER v. SHEO PERSHAD’. 5 Cal 148 (P C 
‘MANJAYA v. SHANMUGA’, 38 Mad 684 
‘MAHARAJA OF BOBBILI v. VENKATA 
RAMANJULU’, 39 Mad 265, as dissenting fror 
the dicta to the contrary in certain other case 
also referred to in the foot-note. Reference i 
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also made by Counsel to the view of Sadasiva 
Aiyar J. in ‘SOUNDARARAJAN v. ARUNA- 
CHALAM CHETTY*, 39 Mad 159 at p. 172 
(F B), Sadasiva Iyer J. being the other learned 
Judge who had taken part in ‘VADIVELAM 
v. NATESAM’, 37 Mad 435. So learned coun¬ 
sel contends that the decision in ‘VADIVELAM 
v. NATESAM’, 37 Mad 435, must be taken to 
have been tangibly coloured by notions of 
joint tenancy and tenancy-in-common derived 
from English Law which are not by their na¬ 
ture strictly speaking applicable to the case 
of a joint Hindu family of which one co-parce¬ 
ner alienates his interest in a particular item 
of the family property. I am inclined to think 
that these points of criticism levelled by the 
learned counsel against th e reasoning of the 
ruling in ‘VADIVELAM v. NATESAM’, 37 Mad 
435, are entitled to great weight. Assuming 
so, the question still remains whether the deci¬ 
sion itself is wrong as contended by the learned 
counsel or can be supported, notwithstanding 
these points. 

(97) It is difficult as I have already observed 
to hold, so long as the view declared by a Full 
Bench ruling of this Court in TBURAMSA 
ROWTHER v. THIRUVENKATASWAMI 
NAICK’, 34 Mad 269, in accordance with prac¬ 
tice and precedent going back to ‘VENKATA- 
CHELA v. CHINNAYYA’, 5 Mad H C R 166, 
prevails that the co-parceners objecting to the 
alienation may, without bringing a suit for 
general partition, sue for a decree for their 
shares in the property alienated by a coparce¬ 
ner, that the equities arising out of the partial 
character of th e validity of the transaction 
should not be taken into consideration at all 
by the Court in such a suit. Where one of two 
coparceners makes an unauthorised alienation, 
surely the other coparcener may either exer¬ 
cise his right of interdiction and sue for the 
recovery of the entire property alienated or 
affirm th e alienation to the extent of the share 
of the vendor and sue for the recovery of his 
share. 

If he does the former at th e option of the 
alienee, he might be given an unconditional 
decree for possession with liberty to the defen¬ 
dant alienee to work out his equities in a 
separate suit for partition (vide TBURAMSA 
ROWTHER v. THIRUVENKATASWAMI 
NAICK*, 34 Mad 269; ‘HARI NARAIN v. RU¬ 
DER PERK ASH*, 10 Cal 626 P C and ‘SURAJ 
BUNSI v. SHEO PRASAD’, 5 Cal 148 (P C) or 
he might b e given a decree conditional on re¬ 
funding the amount found binding on the fa¬ 
mily on whose behalf clearly he is suing, as 
in the case of widow ‘alienations sought to 
be set aside by reversioners, or karnavans’ 
alienations sought to b e set aside by junior 
members of the thanvad, or dharmakarthas* 
alienations sought to b e set aside by the suc¬ 
ceeding dharmakarthas or guardians’ aliena¬ 
tions sought to be set aside bv or on behalf of 
the ex-ward or the ward- respectively. Even 
where he chooses to affirm the sale as to the 
alienor’s shar e and sue for his own shares, does 
it not look prima facie equitable that he should 
be made liable for his proportion of the con¬ 
sideration found to be binding? 

(98) True, prima facie, it does look so, as 
a matter of off hand parity by reasoning. But 
then this overlooks what Subramania Aiyar J. 
lightly points out in ‘MARAPPA v. RANGA- 
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SWAMI’, 23 Mad 89, namely, the possibility 
that tn e share sold is worth much more than 
that for which i t .is sold, and th e hardshb 
which that way arises to the other coparce 
ners to whom the value of the vendor’s share 
is by no means a matter of no concern having 
regard to the Full Bench ruling in ‘ROOTAI 1 a 
RANGANATHAN CHETTI v. * RAMASWAMI 
CHETTI*, 27 Mad 162. Further, the working 
out of equities in a suit concerning a particu¬ 
lar item of family property alienated by a co- 
parceaer and the valid portion of th e considera- T 1 
tion for the alienation thereof involves the 
difficulty that th e portion of th e property re¬ 
covered by the non-alienating coparcener may 
not be liable for other debts of the family if 
such portion possibly becomes as a result of 
the decree in the suit the separate property of 
the non-alienating co-parcener. 

In fact if regard is had to the strict theory 
of Hindu Law, that the alienee from the co¬ 
parcener acquires nothing more than an equity, 
working out of equities otherwise than in a 
suit for general partition by him is not to be 
permitted to him at all. Moreover it cannot 
be denied that the more satisfactory mode 
after all of working out of equities is furnish¬ 
ed by a suit for general partition in which the 
net divisible residue can be ascertained and 
an allotment can be made thereafter to the 
share of the alienee as standing in the sho^ 
of the alienor. It cannot be disputed too that 
a suit of the non-alienating co-parcener for 
partial partition is not liable to be converted 
into a suit for general partition at the instance 
of the defendant so that the more comprehen¬ 
sive working out of equities as in a suit for 
general partition may be adopted. 

Referring to the decisions in ‘AYAGIRI 
VENKATARAMAYYA v. AYAGIRI RAMAY- 
YA\ 25 Mad 690 and another decision cited be¬ 
fore them in TBURAMSA ROWTHER v. 
THIRUVENKATASWAMI NAICKER’, 34 Mad 
269, the Full Bench observe in their judgment 
at page 275 of the report thus: 

“Those cases however do not lay down that 

the member of the family suing for his share 

could be driven by the purchaser from 

another sharer to institute a suit for general 

partition.” 

Having regard to these several consideration, 

I am of opinion that although so long as a suit 
for partial partition at th e instance of th e non¬ 
alienating co-parcener stands recognised JR 
law, there must, inevitably, be a corresponding 
working out so far as possible, of partial equi¬ 
ties, only pertaining to the particular item 
alienated and depending on the partial charac¬ 
ter of the validity of the consideration for the 
alienation of such item, such working out can¬ 
not be on the basis adopted in ‘VADIVELAM 
v. NATESAM', 37 Mad 435, however equita¬ 
ble prima faci e such basis may seem. 

(99) In a case decided by Ful) B*nch of this 
Court. ‘NARAYANA SAH v. SANKAR SAH, 

53 Mad 1, the breach in the water-tight com¬ 
partment of ancient Hindu Law relating to 
property of a joint Hindu family evidenced 
by the gradual development of th e case law 
connected therewith has been noticed in some 
detail bv Wallace J. and Anantakrishna Aiyar 
J. Wallace J. also refers in his judgment w 
that case to the way in which the breach ha. 
become widened with reference to the prese 
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state of law in the case of an insolvency of a 
coparcener. The question in the Full Bench 
case was whether when there had been a par¬ 
tition of on e or more members in a joint Hindu 
family, th e other members remaining united, is 
this partition to be taken into account in de¬ 
termining the shares due to the various bran¬ 
ches in a subsequent partition as laid down 
In ‘MANJANATHA v. NARAYANA’, 5 Mad 
362 , or should the subsequent partition be made 
, ‘rebus sic stantibus’ at the time of such sub- 
1 sequent partition? 

The Full Bench answered the question in 
the manner laid down in ‘MANJANATHA v. 
NARAYANA’, 5 Mad 362. Coufts-Trotter, C. 
J. in his judgment observes at page 5 of the 
report: 

“The point is a very short one, and, were the 
whole matter to be regarded as being at 
large, I should attach very great weight to 
the arguments addressed to us with much 
learning by Mr. K. S. Krishnaswami Ayyan- 
gar. There can be no doubt of the logic of 
the statement that, until, an actual parti¬ 
tion arises, no member of a coparcenary can 
be said to have a share, nor can any branch 
of the whole family; but in my opinion, it 
is far too late to apply all these logical 
rules in their strictness to Hindu Law as 
w e find it today., Modifications have been 
found necessary as, for instance, in the case 
of the alienee from a member of the co¬ 
parcenary, who is allowed to stand in his 
shoes and enforce a partition. See ‘SURAJ 
BUNSI KOER v. SHEO PERSAD’, 5 Cal 148 
(P C), where their Lordships frankly con¬ 
cede that the sanctioning of such transac¬ 
tions can be justified not by strict Hindu 
Law but by necessary implications of equity. 

Similarly with regard to a partial parti¬ 
tion as in the present case, I think it may be 
taken as settled law now, that the separation 
of one branch of th e family does not involve 
a notional partition of the whole property 
• including all the members, with the corres¬ 
ponding legal fiction that th e remaining 
branches or members are to be deemed to 
have reunited.’’ 

Wallace J. at pages 15 and 16 of the report 
observes: 

“I do not think the conclusion can be resisted 
that, as the law stands, it involves the pro¬ 
position that a coparcener possesses and 
can transfer something much nearer to real 
property than a mer e claim to partition. It 
is an interest in property, indefinite from the 
point of view that it may fluctuate in extent 
from time to time, but definite and ascer¬ 
tainable at any particular point of time, and 
actually made definite and ascertained by 
the act of the coparcener seizing and using 
It for his benefit, and holding it as against 
the possession and use of it which the joint 
family as a whole is entitled. The act of 
alienation makes definite the indefinite in¬ 
terest which the coparcener has and fixes it 
so that it is unaffected by any internal change 
within the joint family or by any of the 
niles of Hindu Law abqut devolution on 
death. 

So far, the Courts have not gone so far 
as to hold that an alienation ‘per se’ is such 
an expression by the alienor of his unequi¬ 
vocal intention to separate as is sufficient 


to effect a severance of the alienor from the 
joint family, and at present the lav/ is that 
the alienor, in spite of the alienation, re¬ 
mains a member of the joint family, ‘AY- 
YAGARI VENKATARAMAYYA v. AYYA- 
GARI RAMAYYA’, 25 Mad 690, although 
the suit by the alienee for partition would 
presumably sever an alienor entirely from 
the joint family, and the alienee must always 
sue for partition of the alienor's whole share. 
‘NANJAYYA v. SHANMUGA’, 38 Mad 684.’’ 
Anantakrishna Aiyar J. at page 20 of the 
report points out: 

“Th e Hindu Law texts do not contemplate 

cases pf partial partition., partial, either 

as regards the property to be divided, or 
partial, as regards the co-parceners who 
seek to become divided. But such partial 
partitions have been taking place for a long 
time and th e law relating to the same is 
practically Judge-made law.” 

The learned Judge proceeds further to remark 
at page 23: 

“Seeing that partial partition was not recog¬ 
nised by the old Hindu Law-givers and none 
of the Hindu Law texts refer to the same, 
it is clear that the rules relating to such par¬ 
tial partitions should be sought for in 
places other than original Hindu Law texts. 
The law relating to partial partition is es¬ 
sentially Judge-made law. Such law was 
moulded out °f considerations of principles 
of equity. Therefore, on e has to look to 
principles of equity in adjudicating on ques¬ 
tions relating to partial partition." 

Then again at page 25 of th e report referr¬ 
ing to the dictum of the Privy Council in 
‘LAKSHMANAN v. RAMACHANDRAN’, 5 
Bom 48 at p. 62 (P C), namely: 

“The question therefore is not so much whe¬ 
ther an admitted principle of Hindu Law shall 
b e carried out to its apparently logical con¬ 
sequences as what are the limits of a n ex¬ 
ceptional doctrine established by * modem 
jurisprudence.” 

Th e learned Judge remarks: 

“The Hindu text writers knew nothing of 
partial partition. Therefore the theory and 
incidents of joint family and joint familv 
property according to the genius of th e Mi- 
takshara are not the sole questions that 
should govern us, but it is the nature and 
extent of the equitable principles relating 
to partial partition established by modern 
decisions that hav e to be really considered 
and applied to such cases." 

I must express my respectful concurrence 
with the mode of approach adopted by all the 
learned Judges of th e Full Bench on the ques¬ 
tion referred to them for decisions as well as 
in particular with the remarks of Ananta- 
knshna Aiyar J. on the tru e character of the 
doctrine of partial partition and th e considera¬ 
tions of equity which have to b e borne in mind 
by Courts in dealing with cases of partial par- 

(100) The result of my consideration of the 
case, so far, is that, in my opinion, th e equities 
arising from out of the partial character of 
tne validity 0 f the co-parcener’s alienation must 
not be left out, as was done in ‘MARAPPA v 
RANGASWAMI', 23 Mad 89, but must b e work¬ 
ed out, not however, on the basis laid down- 
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in ‘VADIVELAM v. NATESAM’, 37 Mad 435. 
Th e Question then is whether they should be 
worked cut as laid down in ‘VENKATAPA- 
THI v. PAPPIAH', 51 Mad 824. 

(101) Before dealing with this question, I pro¬ 
pose to say a few words more in regard to the 
contention of Mr. Krishnaswami Iyer that the 
equities must be worked out, in the manner laid 
down in ‘VADIVELAM v. NATLSAM', 37 Mad 435. 
The learned Counsel for the appellant has sought 
to fortify his position by maintaining that ‘VADI¬ 
VELAM v. NATESAM*, 37 Mad 435, which is the 
primary authority in his favour has been accepted 
as good law in iater decisions of this Court down 
to 'VENKATAPATHI v. PAPPIAH’, 51 Mad 824. as 
well as, in a way, by the Privy Council in ‘MASIT 
ULLAH V. DAMODAR PRASAD*, 48 All 518 P.C. 
Of such decisions of this Court the one important 
decision which calls for consideration is ‘SEETHA 
RAMA NAIDU v. BALAKRISHNA NAIDU’. 26 
Mad L J 604. That was a case decided by Wallis, 
J., (as he then was) sitting on the Original Side 
of this Court. The suit in question was one 
brought by the plaintiffs who were the sons of the 
first defendant for a cancellation of the alienations 
of their father and for partition. 

Dealing with the alienation of Item 5. the learned 
Judge held that out of the total consideration of 
Rs. 850. therefor, Rs. 414 had been accounted for as 
for purposes binding on the family while Rs. 436 
was left unaccounted for. The learned Judge was 
prepared to allow the alienation to the extent of 
Rs. 414 and in dealing with the equities to bo 
worked out with reference to Rs. 436 the learned 
Judge observed at page 610 as follows: 

"If the alienation were by a widow or guardian or 
dhannakartha, in the circumstances of the pre¬ 
sent case, the alienation to a much greater ex¬ 
tent than was necessary would be set aside on 
payment to the alienee of the amount which 
was held binding. It is however contended that 
this is not the proper way to deal with an alie¬ 
nation by a co-parcener where the alienation is 
only partially binding because according to the 
law* now established in this presidency, such un 
alienation is in any event binding to the extent 
of the coparcener’s share as it existed at the 
date of the alienation without any liability to 
increase or diminution by virtue of subsequent 
changes in the joint family." 

Consequently, it is contended that the alienees 
in this esse acquired a one-third share in the 
property alienated independently altogether of 
the sum of Rs. 414 which was held to have been 
advanced by iiim for purposes binding on the 
joint family. As regards this sum there is the 
decision of 'MARAPPA v. RANGASWAMI*. 23 
Mad 89, before the decision in ‘CHINNU PILLAI 
v. KALIMUTHU CHETTY*. 35 Mad 47, that the 
alienee is only entitled to the share of his alienor 
and has no further claim on the shares of the 
other coparceners in respect of the sum for 
which the alienation was rightly made. This 
view has been dissented from by Sundara Aiyar 
and Sadasiva Aiyar. JJ., in a very recent case 
in ‘VADIVELAM v. NATESAM*, 37 Mad 435, and 
docs not so far as I can judge appear to rest on 
any sound principle. 

It appears to rne that the right way of look at )t 
is this: the alienee acquired by the alienation 
a one-third share of the first defendant in this 
case. That one-third share must of course be 
burdened with a one-third of the joint liability 
of the family for Rs. 414 but there is no reason 


so far as I can see why the shares of the other 
co-parceners should not similarly be burdened 
with their proportionate share of the liability and 
therefore I hold it is binding on them to the 
extent of two-thirds of Rs. 414; and in the re¬ 
sult that the alienee is entitled to one-third share 
plus 2/3 of Rs. 414 as a charge upon the shares 
of the other coparceners.” 


It is clear that the learned Judge in this case 
definitely ruled out the decision in ‘MARAPPA v. 
RANGASWAMI', 23 Mad 89, as resting on no 
sound principle. I agree. I have already discussed J 
that case in the course of this judgment and do 
not propose to say anything more about it. The 
learned Judge has further accepted ‘VADIVELAM 
v. NATESAM , ^37 Mad 435 as sound law. So far 
as this view of the learned Judge is concerned, two 
points have been attempted to be made by the 
learned Counsel for the respondent. One is that 
this view rests upon the same fallacious reasoning 
as the ruling in ‘VADIVELAM v. NATESAM', 37 
Mad 435, I have already dealt with this aspect of 
the matter and do not propose to say anything 
more. Mr. Venkatasubramania Aiyar further em¬ 
phasises the reference to ‘CHENNU PILLI v. KALI¬ 
MUTHU’, 35 Mad 47, in the course of the passage 
cited, as indicating a misunderstanding on the 
part of the learned Judge as to the true scope of 
the Full Bench ruling and as vitiating his deci¬ 
sion as well as the decision in 'VADIVELAM v. 
NATESAM’, 37 Mad 435. 

The learned Counsel contends that while the 
Full Bench no doubt ruled that the fundamental 
interest of the alienee of a coparcener is what the 
co-parcener was entitled to on the date of the 
alienation in accordance with the number of mem¬ 
bers then in existence, the Full Bench did not as 
supposed by the two learned Judges in ‘VADIVE¬ 
LAM v. NATESAM*. 37 Mad 435 and by tile single 
Judge in SEETHARAM NAIDU v. BALAKRISHNA 
NAIDU’, 26 Mad L J 604, rule that the fractional 
interest would attach to any particular item alie¬ 
nated without reference to the stocktaking of the 
entirety of the assets and liabilities of the family 
incidental to a general partition. 

It does not seem to me that this contention. 
founded on the -sentence in the passage quoted 
namely: 

‘‘As regards this sum, there is the decision m 
•MARAPPA GOUNDAN V. RANGASWAMI 
GOUNDAN*. 23 Mad 89, before the dec ision. in 
•CHINNU PILLAI v. KALLMUTHU CHETTY, 

35 Mad 47 that the alienee is only entitled }o 
the share of his alienor and has no further claim 
on the shares of the other coparceners in res¬ 
pect of the sum for which the alienation was 
rightly made." 

and in particular upon the words: _ 

‘‘before the decision in 'CHINNU PILLAI *• 
KALIMUTHU CHETTI’, 35 Mad 47 in the sentence 
is well founded. 

The real purpose of the reference to 'CHINNU 
PILLAI v. KALIMUTHU CHETTY', 35 Mad 47 call 
be gathered from the later part of the judgment 
of the learned Judge where he observes thus m 
continuation of the passage already set forth by 
me; Says the learned Judge: ,'JEa- 

‘‘I need only allude to the contention which was 
put forward by Mahadeva Aiyar that the pro¬ 
portion of the alienee was liable to be affected 
by subsequent additions to the family. It seems 
to me that this is inconsistent with the P ri r£LPl!5 
laid down in ‘CHINNU PILLAI v. KALIMUTHU 
CHETTY'. 35 Mad 47.” 

I am inclined to think that it is only for the pur¬ 
pose of refuting this contention of Mr. Mahadeva 
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Aiyar that 'CHINNU PILLAI v. KALIMUTHU 
CHETTY’ ,35 Mad 47, was at all referred to by the 
learned Judge. 

In my opinion, there is nothing in his judgment 
which suggests that he was putting 'CHINNU 
PILLAI v. KALIMUTHU CHETTY', 35 Mad 47 to 
any further effect, than that just indicated, if that 
is so, there is no misunderstanding of 'CHINNU 
PILLAI v. KALLMUTHU CHETTY', 35 Mad 47, on 
the part of the learned Judge such as vitiates his 
4 reasoning in animation of the ruling of Sundara 
i Aiyar and Sadasiva Aiyar, JJ., in 'VADIVELAM V. 
NATESAM', 37 Mad 435. . 

(102) The Privy Council decision in 'MAS1T 
ULLAH v. DAMODAR PRASAD', 48 All 518 is one 
of the decisions to which I propose to refer in the 
context' of this discussion. That is a decision 
which Mr. ICrishnawami Aiyar drew our atten¬ 
tion to in support of iris contention that ‘VADI¬ 
VELAM v. NATESAM' 37 Mad 435, has been re¬ 
ferred to with approval by the Privy Council and 
must, therefore, be accepted. The suit in question 
in the Allahabad case be ford the Judicial Com¬ 
mittee was one by the son in.a Mitakshara family 
of North West Provinces to set aside a sale by the 
father of joint family property for Rs. 18,400. Out 
of this amount of consideration, Rs. 16,400 was 
proved to have been utilised for payment of the 
debts df the plaintiff's great grandfather, not ille¬ 
gal or immoral in their nature. Rs. 2,000 was left 
unaccounted for and the evidence of the plaintiff's 
father in regard to how it had been spent having 
been withheld from the Court the sale was upheld 
by the Privy Council altogether. 

The main question in the case was whether or not 
a Hindu governed by Mitakshara is liable for the 
debt of his great grandfather in the same manner 
l as he is liable for the debts of his father or grand¬ 
father. The trial Court having answered that) 
question in the affirmative but having found that 
out. of the total consideration, a sum of Rs. 2,000 
had not been accounted for passed a decree de¬ 
claring that the plaintiff is entitled to have pro¬ 
portionate property released from the sale-deed and 
only to the extent of his share. The High Court 
on appeal answered the question of law as to the 
great grandson's liability for debts of the great 
grandfather in the negative and further found that 
the plaintiff was not entitled to anything more than 
Rs. 3,077 which was actually left in the hands of 
the vendees for payment to certain creditors of his 
father (defendant) and which had been proved 
to have been paid to these persons by the vendees. 
The decretal part of the judgment of the High 
Court is to be found set forth at page 522 of the 
report in these terms: 

“The result is that the plaintiff is entitled to a 
decree directing that he may recover passession 
of one half of the property specified at the foot 
of the plaint, subject to payment into Court for 
the benefit of the defendants-vendees of a sum 
of Rs. 1,561-2-6.” 

The amount in question was apparently the 
plaintiff’s share of the binding debt found by ihe 
l Court. On further appeal to the Privy Council 
the question of law was answered by'their Lord- 
ships in the affirmative, that is, in agreement with 
the Subordinate Judge and in disagreement with 
the High Court. Further, it was held by their 
Lordships on the evidence and probabilities that 
the sum of Rs. 2,000/- and odd which had been 
held by the Subordinate Judge to have been not 
properly accounted for must be treated as proved, 
becauj» the evidence of the father as to the way 
m which the amount was utilised was not forth- 
f?Sr and ^ ralsed a presum P ti °a against the 
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At the end of the judgment of the Privy Council 
there is this observation which their Lordships 
make after answering the question of law and 
dealing with the question of fact in the manner 
above stated: 

"In their Lordships' judgment, the ruling in 
‘VADIVELAM v. NATESAM', 37 Mad 435 does 
not apply to the facts of this case.” 

It is contended by Mr. Krishnaswami Aiyar from 
this that that ruling must be taken to have received 
the approval of the Privy Council because all that 
their Lordships have said is that it did not apply 
to the facts of the case before them, not that it 
was wrong on principle. While I am not inclined 
to think this way of looking at the reference by 
their Lordships to the ruling in 'VADIVELAM v. 
NATESAM', 37 Mad 435 can be regarded as con¬ 
clusively correct, there is no doubt that the Privy 
Council ruling does certainly seem to support the 
learned Counsel for the appellant by way of sug¬ 
gesting a 'prima facie' point which must be accept¬ 
ed unless there is any reason to the contrary 
established. 

It certainly is possible to hold from the reference 
by their Lordships of the Privy Council to the 
ruling in 'VADIVELAM v. NATESAM', 37 Mad 435 
in ‘MASIT ULLAH V. DAMODAR PRASAD', 48 AH 
518, that the inference by implication sought to be 
extracted by the learned Counsel for the appellant 
from that reference is not bv any means unreason¬ 
able. Of course, if on its own merits 'VENKATA- 
PATHI v. PAPPIAH', 51 Mad 824 is to be preferred 
to 'VADIVELAM v. NATESAM', 37 Mad 435. a 
question with which I shall presently deal the 
fact of the reference to ‘VADIVELAM v. NATE¬ 
SAM’. 37 Mad 435 by the Privy Council in ‘MASIT 
ULLAH v. DAMODAR PRASAD', 48 All 518 can¬ 
not operate as an obstacle in the way of the res¬ 
pondent; because the reference to 'VADIVELAM 
V. NATESAM', 37 Mad 435 in ‘MASIT ULLAH V. 
DAMODAR PRASAD’, 48 All 518, is notin the 
nature of an express statement of categorical ap¬ 
proval, but only a cautious abstention from any 
pronouncement on its merits, in view of its in¬ 
applicability to the facts of the case before their 
Lordships. 

(103) Now, therefore, to turn to the question of 
the merits of the ruling in ‘VENKATAPATHI v. 
PAPPIAH’, 51 Mad 824 as a question open to con¬ 
sideration untrammelled by anything said in 
'MASIT ULLAH v. DAMODAR PRASAD' 48 All 
518 as to 'VADIVELAM v. NATESAM', 37 Mad 435 
it is well to know how exactly the question arose in 
the later decision of the High Court so far as it is 
material for the purpose of the present discussion 
There was a sale effected by the plaintiff's father 
of certain joint family property worth about 
Rs. 2,000, for Rs. 600 of which Rs. 400 was proved 
to have been utilised for the discharge of debts bind¬ 
ing on the family. The argument for the appellant 
which fell to be considered was that the whole 
sale was to be set aside on condition of the plain¬ 
tiff paying to the vendee Rs. 400/- which he was 
willing to do, instead of the Court upholding the 
sale to the extent of the share of the plaintiff’s 
father. 

The ar gument was based upon ‘RANGANATHAN 
CHETTY v. RAMASWAMI CHETTY', 27 Mai 162 
but was repelled by the Court (Kumaraswaml 
Sastn and Ramesam, jj.), Ramesam, J. who de¬ 
livered the judgment observing thus: ’ 

"But even in 'RANGANATHAM CHETTY v. 
RAMASWAMI’, 27 Mad 162, what was held was 
that the transaction could be upheld against the 
family in respect of the alienator’s interest in the 
joint family property only to the extent of the 
value received and that if the conveyance hacl 
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been of a reasonable portion of the joint family 
property for the discharge of an antecedent debt, 
the conveyance as such would bind the sons also; 
but in the circumstances of the particular case 
it was held that the vendee could not claim the 
benefit of the sale even as regards the father’s 
share. In that case, even if the sale was re¬ 
garded as a sale of the father’s share, the con¬ 
sideration would be grossly inadequate and to 
give effect to the sale of the father's share would 
be to evade the principle of Hindu Law that it 
is not competent to an individual member of a 
Hindu family to alienate by way of gift his un¬ 
divided share, or any portion thereof, and this 
principle cannot be evaded by the undivided 
member professing to make an alienation for 
value when such value is manifestly inadequate 
and inequitable.” 

Ramesam, J., thereafter proceeds to deal with 
•MARAPPA v. RANGASWAMI’, 23 Mad 89 and 
•VADIVELAM v. NATESAM’, 37 Mad 435 as being 
cases more in point for and more akin to the case 
before the Court, in which the transaction was 
upheld as a sale of the alienor’s share only, where 
the consideration was not grossly inadequate if re¬ 
garded as consideration for the share only. Once 
again distinguishing the case before the Court 
from the case in ’RANGANATHAN CHETTY v. 
RAMASWAMI CHETTY*, 27 Mad 162, the learned 
Judge observes: 

“In the present case if the sale is regarded as a 
sale of the father’s share only, as the share was 
worth Rs. 500/- the sale could not be regarded as 
for a grossly inadequate consideration and as 
practically effecting a gift of his share and there 
is no objection to upholding the sale as one of 
the father’s shaife only. In this respect the 
facts of the case before us do not resemble the 
facts in ‘RANGANATHAM CHETTY v. RAMA- 
SWAMY CHETTY*, 27 Mad 162, but resemble 
the f^cts of the other cases mentioned above.” 
From the rest of the discussion in ‘VENKATA- 
PATHI v. PAPPIAH. 51 Mad 824 there are two 
things which become clear. One is that the learn¬ 
ed Judges in that case did not accept the decision 
in ’MARAPPA v. RANGASWAMT, 23 Mad 89. as 
correct in so far as it refused altogether any equity 
in favour of the refunding of any portion of 
The purchase money to the vendee found binding 
on the estate. The other is that the learned 
Judges equally clearly refused to accept the princi¬ 
ple of ‘VADIVELAM v. NATESAM*, 37 Mad 435 
found expressed at page 438 of the report that: 

“It camiot be doubted that a co-parcener is en¬ 
titled to part with his own share.in any family 
property for any consideration he pleases.” 

This principle which the learned Judges admit 
as no doubt correct where the vendor is a divided 
member, they refuse to accept where the vendor is 
still a member of the joint family as, if accepted 
in the latter case as well it would conflict with 
the statement of law in ‘RANGANATHAN CHETTY 
v. RAMASWAMI CHETTY*, 27 Mad 162 where it 
was observed that: , . 

‘‘the principle that a member of a joint family 
cannot make a gift of his share cannot be evaded 
by making a sale for a grossly inadequate con¬ 
sideration and practically making a gift of the 

property.” , 

The learned Judge therefore hold thus: 

"We agree with the observations in ’RANGANA- 
THAN HETTY v. RAMASWAMI CHETTY*, 27 
Mad 162 and are inclined to dissent from the 
observations in ‘VADIVELAM v. NATESAM*, 37 

Mad 435.” , _ . 

Thereafter the learned Judges proceed to con¬ 
sider how exactly the equities in the case would 
have to oe worked out consistently with the Full 


Bench ruling in ’RANGANATHAM CHETTY v 
RAMASWAMI CHETTY*, 27 Mad 162 with which 
they agree. 

In considering the question they observe next: 
"The result would be if the consideration is distri¬ 
buted over all the shares, and if we then try 
to uphold the saie even as regards the alienor's 
share, the saie of that share should (not) be for 
a possibly inadequate consideration. In the 
present case the sale of the father’s share which 
is worth Rs. 500 at least would be for Rs. 100 
which is his one-fourth share of the considera¬ 
tion proved. Looked at from this point of view 
the sale of the father’s share too would be for an 
adequate consideration with the result that it 
cannot be upheld on the principles laid down in 
*27 Mad 162.’ In such a case the only equity that 
can be woiked out in favour of the vendee would 
be to uphold the sale of the alienor’s share and 
to allot the whole of the consideration as con¬ 
sideration for that share. If it is less than the 
value of the alienor’s share no further equity 
in favour of the vendee arises. If it is more, for 
the excess a charge may be given for the share 
of the coparceners.”' 

The learned Judges further point out in this con- 
nection that: 

“It may be that in such a case where the con¬ 
sideration is found to be binding on the whole 
family the effect of alloting the consideration, 
wholly to the alienor’s share would be to give 
rise to some equity in favour of the alienor, 
for the result of such allotment would be to make 
him bear the whole of the debt, whereas it is 
a debt really binding on the whole family. If the 
family is divided, as a result of this Transaction 
it may be that he may file a suit for contribu¬ 
tion but if the family continues undivided there 
is no need for such equity.” 

Finally this is what their Lordships say: 

“To sum up three possible cases arise: 

(1) Where the whole of the consideration, even 

after being allotted to the alienor’s share 
only, is grossly inadequate, the whole trans¬ 
action will have to be set aside making the 
consideration proved a charge on the family 
property. That would be a case resembling 
•27 Mad 162.’ f • . 

(2) Where the whole consideration is not 

grossly inadequate and can be regarded 
as the price of the alienor’s share, 

but is less than the value of such share tne 
transaction may be upheld as the sale of the 
alienor’s share only and the other u&ttfoers> 
who question the transaction are entitled jo 
recover their share of the property 
without being subjected to any other 
equity. The case would then resemble 

•MARAPPA v. RANGASWAMT, 23 Mad 89. 
in such a case if the members are divided 
and the alienor leaves other heirs than the 
members who question the transaction he or 
his heirs may have a right to contribution. 

(3) Where the consideration proved exceeds tne 
value of the alienor’s share, the transaction 
may be upheld as the sale of the allei )° 
share only and for the excess a charge *na> 
be given over the shares of the other mcm 

(104) b It r will be seen from the forgoing that so far 
as the first of the rules laid down in the case 
concerned there can be no doubt about its 
ness. The Full Bench in ‘27 Mad 162 fully suPJ 
ports it: and there has been no reason> shewn for 
the appellant why it should not be accepte • 
was argued that the matter of adequacy of the 
consideration for the alienation of a shares of 
coparcener is a matter of no moment whatsoeve 
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to the other co-parceners. The ordinary principle 
that anybody can sell his own property for any 
consideration he pleases must, it is said, apply to 
the case of an alienation of a coparcener ot his 
own share in the family property. I am not how¬ 
ever prepared to accept this contention. The case 
in ‘RANGANATHAM v. RAMASWAMI CHETTY*, 
27 Mad 162' has held the field for about half a 
century and rests on a principle wiiich considering 
the corporate character of the joint family lias 
J never been questioned. In the case contemplated 
, by the rule in question the only equity that can 
be worked out is of the kind indicated therein 
which is what ‘27 Mad 162* itself allows for. 

(105) The real question is as to Rules (2) and 
(3) and the basis on which they rest. They come 
in, it will be seen, only where even distributing 
tlie binding consideration amongst all the sharers, 
it is impossible to uphold the sale as a sale of the 
alienor's share even on account of the inadequacy 
of the proportionate part of the binding considerar 
tion even for a sale of the alienor's share only. 
The exact meaning of these rules has given rise 
to considerable debate before the Court because 
of some doubt felt by us during the hearing in 
regard to the meaning of the word ‘consideration* 
employed in more than one place in the formu¬ 
lation of the rules — as to whether it means the 
entire consideration named in the deed or the 
binding part of the consideration. I have care¬ 
fully pondered over the doubt since reservation of 
judgment and come to feel on the whole that the 
meaning of the rules is by no means open to real 
or serious doubt, whatever their soundness. it 
seems to me that where the whole consideration is 
referred to in the rules, that means the whole 
consideration actually paid for the deed. On the 

/ other hand, where the expression used is 'the con- 
» sideration proved*, it obviously refers to the con¬ 
sideration proved to,be binding upon the joint 
family. 

(106) Rule (2) in my opinion deals with a case 
in which the whole consideration is not grossly in¬ 
adequate and the consideration proved to be bind¬ 
ing can be regarded as the price of the alienors 
share but is less than the value of such 
share. That the rule should be so read, i.e., by 
introducing there into the words ‘the consideration 
proved to be binding’ — is clear from two circum¬ 
stances : one is that then only will the illustration 
in 'MARAPPA v. RANGASWAMI’, 23 Mad 89 re¬ 
ferred to in the rule stand justified. The other is 
that Rules (2) and (3) are converse to each othejr 
and Rule (3) uses the expression 'consideration 
proved* which has pontracted with the expression 
•the whole consideration’ or ‘the whole of the 
consideration* occurring elsewhere in the formula¬ 
tion of the rules means ‘consideration proved to 
be binding/ 

Moreover, from the last sentence of Rule (2> 
which refers to the right of contribution of the 
alienor and after his death, of his heirs at a subse¬ 
quent partition in the family, it is clear that the 
consideration proved must refer to the considers 
tion proved to be binding as except on the hypo- 
I thesis of binding character no right of contribution 
in respect of the amount assigned to the share of 
the alienor is reasonably conceivable. The rules 
have been understood in this manner by the learn¬ 
ed Subordinate Judge in the Court of trial and the 
learned Di^rtct Judge on appeal in the present case 
and no difficulty has been expressed by them In 
the matter of understanding the rules on account 
of vagueness of language. To condemn the rules 
on me ground of such vagueness and therefore to 

refuse t0 a PPly one or the 

knorlu 8 ? £\ a tf*®* «■» to Which one or other 
is capable of being applied If understood properly 


is to create an imaginary difficulty where in fact 
there is none and to do serious injustice to the 
learned Judges who decided 'VENKATAPATHI v. 
PAPPIAH’, 5l Mad 824. 

It is of course a different matter if the rules 
themselves are unsound if understood in the way 
mentioned by me and adopted by the Courts below 
in the present case. Moreover, the rules have been 
incorporated into Mayne on Hindu Law and Usage 
in the latest as well as the immediately prior 
editions and it cannot be presumed that they have 
been mechanically incorporated by the learned 
editors without satisfying themselves about what 
is meant by them. 

(107) Now to analyse the rules so incorporated 
with reference to the principles on which they 
rest in order to examine the soundness of their 
foundation, it is clear that after refusing though 
not in so many terms to accept the view of the 
learned Judges in ’MARAPPA v. RANGASWAMI’, 
23 Mad 89, that no equities ought to be worked 
out at all, the learned Judges in ’VENKATAPATHI 
v. PAPPIAH', 51 Mad 824, set about to ascertain 
the rules for working out the equities in the light 
of the very considerations of the true value of 
the share set forth in 'MARAPPA GOUNDAN v. 
RANGASWAMI GOUNDAN’, 23 Mad 89 as 
grounds rendering such working out impracticable. 
It is equally clear that they so set about the task 
on the basis of the principle of the Full Bench 
ruling in ’RANGANATHAM v. RAMASWAMI', 27 
Mad 162 FB that the adequacy of the consideration 
for the sale by a coparcener of his interest is by 
no means a matter of no moment to the other 
coparceners. It is also clear that they set about 
the task after accepting the principle of distribution 
of the binding portion of the consideration over 
the sever al shar es consistently with ’RANGAN4- 
THAM CHETTY v. RAMASWAMI CHET TY ’ 27 
Mad 162 and considerations of the true value of 
the share, but not. in the manner contended for 
by tire appellant before us, i.e., as though the 
shares were like different items of property subject 
to a common burden which is liable to be appor¬ 
tioned over them irrespective of the true value of 
the share alienated as a matter of no moment to 
tne other coparceners. 

The learned Judges set about the task by seeking 
to assign the entire binding portion to the share 
of the alienor if it is less than the true value 
or the ahenor’s share; and by leaving it to him or 

t0 S lau ? con tribuUon at the subsequent 
partition; and where the binding portion exceeds 
the value of the share by recognising a charge over 
the shares of the non-alienating coparceners for 
such excess. As already noticed, these rules (Rules 
2 and 3 as numbered by the learned Judges) come 
into operation where, even distributing the bind¬ 
ing consideration amongst all the coparceners’ 
shares it is impossible to regard the sale of even the 
alienor s share as anything but for a possibly tn- 
fe 11 ® 1 consideration, where on the basis of such 
distribution there Is no such inadequacy the sale 
stands as in respect of the alienor’s share. 

a/I/S be s ^/ hat tois a rather limited mode 
of working out the equities in favour of the alienee 
but more consonant to the conception of a co¬ 
parcenary continuing even after the alienation and 

WAmAQiin of ^ slmre recovered according to 
•KA^ASAM! v. VELAYUDHA’, 50 Mad 320:51 
Mad L J 99. Although In the first Instance in the 

^r^ t r?L ated „ by Rule (2) burden £throSS 
entirely on the alienor’s share there is the provi- 

tinn i/lv, f< ? “utribudon at the subsequent partl- 
fa mlly. 111611 agaln - 111 ^ case con- 

b y Rule (3) although not expressly so 
1 bnagine similarly tor ad¬ 
justment) of rights between coparceners arising 
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out ol possibly more burden being thrown on the 
alienor's share in the first instance, at the parti- 
uon to be later on ejected between them. The 
equities laid down by the iearned Judges are such 
as recognised the principle oi continuing jomtness 
between coparceners notwithstanding the aliena¬ 
tion without at tire same time onending against 'he 
rule of partial partition well established in Hindu 
Law from as long ago as 'YEN HAT AC K-ALA 
PIT .LAV V. CHINNAYYA'. 5 Mad H C R 165. 

These equities commend themselves to me to be 
better in me sense that they do not go beyond but 
conform to the limits set by law to use me ianfu- 
ag“ oi Lord Blanesourg in 'NAGAPPA CKETTLAR 
v. BRIHADAMMEAL', 58 Mad 350 at p. 362 (PC). To 
set about wording out equities in the manner -aid 
down in 'VADIVELAM v. NATESAM, 3i Mad -3o 
is in my opinion to revolutionise the Hindu Law 
by seeking to place the interest of a coparcener 
on precisely the same footing as the interest of any 
absolute owner oi property hi a manner opposea 
to fundamental conceptions as to the nature of 
the interest acquired by an alienee from a copar¬ 
cener too deep-rooted to be destroyed altogetner. 
Whatever the inroads on the original incidents of 
joint family holding of property already sanctioned 
by decided cases in the interests of alienees who 
liave parted with consideration or of the personal 
creditors of a coparcener who has become adjudg¬ 
ed an insolvent whether at his own instance or on 
the petition of a creditor, the right of the ahcnce 
remains no more than an equity even according 
to the latest cases of this Court in KRI^HNAMLP.- 
THI IYER V. NATARAJA IYER'. 1948-1 Mad L J 
430 and 'SUBBIAH V- VENKATESWARLU’/1948-1 
Mad L J 478 and according to the implication of 
the observation of Sir George Rankin in the Privy 
Council decision in 'RAMANNA v. JAGANNADHA, 
ILR (1942. Mad 886 at p. 892 (PC), referred to ear¬ 
lier in this judgment. 

While that may not forbid working out of equi¬ 
ties altogether as already observed by me in the 
course ol this judgment, the equities to be worked 
out must be ascertained within the limits set by law 
and must be conceived not on the basis that th. 
coparceners have become altogether separated 'quo¬ 
ad' the item which is the subject-matter of the 
alienation by one of them and of the suit for re¬ 
covery of his share by the non-alienating coparce¬ 
ner v/ithout any need of further adjustments as to 
that item between them at a later' suit; for parti¬ 
tion in respect of the remainder of the Joint family 
estate but in accord and harmony with the settled 
principle of continuing jointness of the family, even 
after such recovery of the share be it as his sepa¬ 
rate property or private family-property with refer¬ 
ence to the rest of the property of the tmtoytm 
the jointness becomes disrupted by subsequent 
partition at which the further equities by way of 
rights of contribution as between the alienor mid 
his co-parceners may be worked out as arteing from 
the result of the suit of the non-alienating copar- 

cener. 

The ground apparently on which theburden of 
the entire binding debt is thrown in the first in¬ 
stance upon the alienor's share in rules < 2 ) “a 
(3) in the ruling in 'VENKATAPATHI v. PAPPIAH 
m Mad 824 is that in alienating his share for a 
2 uS£ S partially binding on the joint family 
nronertv and without the consent of the other 
members the family the alienating co-parcener 
has been guilty of something in the nature of bad 
f “th thoug5 not in the sense of a breach of trust 
in the strict sense of the latter expre^ion in rela- 
tinn tn the rest of the members of the coparce- 
^ But at the same time he is not penalised for 
his conduct in the ultimate result as the asslgn- 
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108) The learned Judges in the case in ‘VADIVE- 
.M v. NATES AM’, 37 Mad 435, in my opinion 


meat or attribution of the binding portion in its 
entirety to ins share leaves him still with his 
rights of contribution at a subsequent partition 
between himself and the other members of the 
family. 

(108 

LAM v. xsmutjAM, 6t iuaa 435, in my opinion 
wrought a social reform in the guise of a judicial 
decision which was not within their province. On 
the other hand, the learned Judges in ‘VENKATA¬ 
PATHI v. PAPPIAH 1 , 51 Mad 824, have attempted 
to deal with ‘MARAPPA GOUNDAN v. RANGA- 
SWMI GOUNDAN*, 23 Mad 89 and ‘VEDIVELAM 
v. NATESAM’, 37 Mad 435, together, by going fur¬ 
ther than tile one but not so far as the other and 
evolved a formula of compromise or ‘via-media’ bet¬ 
ween the two decisions, in consonance with well- 
established principles, meeting out justice alike to 
the alienee and to the non-alienating coparcener. 
The ruling in ‘VENKATAPATHI v. PAPPIAH*, 51 
Mad 824, holds the scales as even as possible bet¬ 
ween the two parties without making of equity a 
principle of unilateral operation. 

It is anomalous enough that under the law as 
it stands, the alienating coparcener is able to 
realise the full value of his share by an alienation 
for consideration and continues to enjoy all the 
same the advantages of a subsisting state of co¬ 
parcenary between himself and the other mem¬ 
bers of his family. It is to add another anomaly 
to the situation to hold as the learned Judges in 
•VADIVELAM v. NATESAM*, 37 Mad 435 held, that 
the alienee, who acquires only an equity in the 
sense of a right "subject of course to the equities 
in favour of the other members of the family aga¬ 
inst the transferor" to use the language of Kumara- 
swami Sastri J. in ‘BALUSWAMI IYER v. LAKSH; 
MANAIYER’, 44 Mad 605, is entitled to the kind of 
equitable apportionment laid down by those learned 
Judges, notwithstanding the unfair and inequit¬ 
able conduct of the alienor by meahs of which he 
obtains an undue advantage over his coparceners. 
If the coparceners of a joint Hindu family were 
in exactly the same position as ordinary co-owners 
or tenants-in-common the position might differ, 
and well attract the principle at the basis of ‘VADI¬ 
VELAM v. NATESAM’, 37 Mad 435. 

On the one hand, for us to refuse equities alto¬ 
gether on the basis of the ruling in ‘MARAPPA v. 
RANGASWAMI’, 23 Mad 89. may be to set the dial 
back from where it has progressed to in ‘VADrVE- 
LAM v. NATESAM’, 37 Mad 435. On the other 
hand, for us to sanction the working out of tne 
equities in accordance with the later decision wiu 
be to sanction the abrupt precipitation of the mo¬ 
tion of the clock which the learned Judges m 
•VADIVELAM v. NATESAM’, 37 Mad 435 rather 
daringly and unwarrantedly promoted. These 
learned Judges were not right in taking such action 
and no wonder the learned Judges in ‘VENKAT¬ 
APATHI v. PAPPIAH’, 51 Mad 824, disapproved oi 
the decision reached in the earlier case. 

These learned Judges after taking note oftne 
Full Bench ruling in ‘RANGANATHAM CHETTl 
v. RAMASWAMI CHETTl’, 27 Mad ie2CO^Z 
vened by the learned Judges in ‘VADIVELAM v* 
NATESAM’. 37 Mad 435. after recognising the prin¬ 
ciple of distribution of the binding portion of tne 
consideration over all the shares, given effect jo w 
the learned Judges in ‘VADIVELAM v. NATESAM 
37 Mad 435, in disregard of the considerations os to 
the true value of the property alienated adum¬ 
brated in ‘MARAPPA v. RANGASWAMI, 23 Man 
89. only to be rejected for no valid reason, 
down the three rules for working out the equiuw 
in favour of the alienee in a sufficientlyJust ana 
practical manner calculated to satisfy the ciam 
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of the alienee as well as of the non-alienating co¬ 
parceners. I .do not consider the mere simplicity 
of a formula for working out such equities like the 
one laid down in 'VADIVELAM v. NATESAM’, 37 
Mad 435, to be sufficient virtue in itself to attract 
my judgment. If it were, there would be that vir¬ 
tue even about the ruling in ‘MARAPPA v. RAN- 
GASWAMI’, 23 Mad 89. 

I consider that, however lacking in the simplicity 
of the ruling in ‘MARAPPA v. RANGASWAMT. 23 
Mad 89, or the ruling in ‘VADIVELAM v. NATE- 
SAM\ 37 Mad 435, we ought not on that ground 
to discard the .view of the learned Judges in *VEN- 
KATAPATHI v. PAPPIAH". 51 Mad 824, whose 
names are not a whit less illustrious than those of 
the learned Judges responsible for the decision in 
•VADIVELAM v. NATESAM*, 37 Mad 435, especial¬ 
ly when that view is the only possible view in har¬ 
mony with binding precedent as well as the surviv¬ 
ing basic principles of the holding of property by 
the joint Hindu family of the Mitakshara school 
after all the inroads on it which decided cases of 
binding authority have made. To add one more to 
the list of such inroads, which has the effect of fur¬ 
ther assimilating the share of the coparcener in 
joint family property to any ordinary, separate pro¬ 
perty possessed by a person in co-ownership with 
another so as to destroy the basic distinction bet¬ 
ween the two kinds df property is a feat from 
which I shrink with this inevitable conservatism 
of judicial outlook, which is part of my constitu¬ 
tion. 

It may be that the progressive conditions of 
modern Hindu society do require relaxation of some 
of our ancient rules of law. It may be that some 
of us do sometimes feel that the share of a mem¬ 
ber of a joint Hindu family should become much 
more of a fluid asset than it is at the present day 
in the interests of commerce and business, in the 
interests of social as well as individual prosperity 
I am afraid, however, I cannot share the view of 
my learned brother Viswanatha Sastri J. that there 
will not be many to shed a tear over a conclusion 
which deals a further blow to the tottering joint 
family structure. I, for one, am an ardent admirer 
of the Mitakshara joint Hindu family system with 
the innumerable virtues which it enshrines and 
cannot witness such a blow except in a spirit of 
genuine concern. Whatever that may be, any 
change in the law can come in through judicial 
decisions only within limits which govern Courts 
and for anything beyond must come in by way of 
legislation. 

The question for the Court in such a case, to use 
the language of the Privy Council in ‘LAKSHMAN 
v. RAMACHANDRA’, 5 Bom 48 at p. 62, is not so 
much whether an admitted principle shail be carri¬ 
ed out to its apparently logical - consequence as 
what are the limits of an exceptional doctrine 
established by modern jurisprudence. The doctrine 
of equity in favour of an alienee from a coparcener 
can never in my opinion, however much extended 
already by judicial decisions, be further extended 
so as to lay the axe at the very root altogether of 
the nature which a coparcener holds in the joint 
family estate. ‘VADIVELAM v. NATESAM’, 37 Mad 
435 sought to so extend the equity. ‘VENKAT- 
APATHI v. PAPPLAH’, 51 Mad 824 discounten¬ 
anced the attempt. A regrettable feature of the 
situation perhaps is that the learned Judges in the 
latter case did not then and there refer the ques¬ 
tion on which they differed from the earlier aeci- 
sion to a Pull Bench for determination. 

Anyhow, now, as the question has come up for 
determination, I prefer the latter decision to the 
earlier and while recognising, in disapproval of 
the ruling in ‘MARAPPA GOUNDAN v. RANGA- 


SWAMI GOUNDAN’. 23 Mad 89, that equities have 
to be worked out in favour of the alienee from a 
coparcener with reference to the binding portion 
of the consideration on cancellation of the aliena¬ 
tion at the instance of the non-alienating copar¬ 
cener, I prefer to have the equities worked out in 
accordance with the rules laid down in the later 
decision rather than in accordance with the rule 
laid down in the earlier. It is significant to note 
that although ‘VADIVELAM v. NATESAM’, 37 
Mad 435 was referred to in Coutts-Trotter’s edition 
of Mayr.e on Hindu law and Usage, the reference 
has been removed from the edition of Srinivasa 
Aiyangar, even as it is not to be found in the latest 
edition of Chandrasekhara Aiyar J. 

The view of law that I am taking may not per¬ 
haps look like quite as logical as the view of the 
learned Judges in ‘VADIVELAM v. NATESAM’, 37 
Mad 435. But that decision went to one extreme 
even as ‘MARAPPA GOUNDAN v. RANGASWAMI 
GOUNDAN’, 23 Mad 89, had . remained at the 
other extreme. Either of the:;e decisions might be 
more logical in the abstract than the decision in 
‘VENKATAPATHI v. PAPPLAH’, 51 Mad 824. But 
after all, it is not abstract logic that so much 
matters in cases of this kind as the logic of relative 
consistency between decisions on the same or simi¬ 
lar topics. I hold that the balanced and poised view 
of the learned Judges in ‘VENKATAPATHI v. PAP- 
PIAH’, 51 Mad 824 savouring, it may be, of the 
mathematical bent of mind of one of them and 
founded, undoubtedly, in the instincts of a sober 
and healthy outlook, neither unduly progressive nor 
unduly conservative, characteristic of both of them 
meets the requirements of the situation with which 
we are dealing in a manner most consonant to con¬ 
siderations of law as well as equity. 

To the process of working out of equities as laid 
down in ‘VENKATAPATHI v. PAPPIAH’. 51 Mad 824 
it is difficult to see w r hat just exception the alienee 
can take. Where the binding part of the considera¬ 
tion is either equivalent to or less than the value 
of the share of the alienor he cannot have any 
cause of complaint. Where it exceeds he gets a 
charge for the excess over the share or shares of 
the other member or members. 

(109) If the binding consideration is the basis on 
which the question of equities in his favour is to 
be considered according to ‘VENKATAPATHI v. 
PAPPIAH', 51 Mad 824, how can he complain of 
it when that is the only basis on which the validity of 
the alienation in his favour is itself to be consi¬ 
dered, where there is no consent to the alienation 
proved on the part of the other members of the 
family? After all, the alienation is that of the cor 
parcener’s interest in the joint family which ordi^- 
narily cannot be disposed of except for fully bind¬ 
ing consideration or with- the consent of all other 
members of the lamily. The alienee acquired that 
interest, no more, and no better, for the value 
which he pays. Where that value happens to ex¬ 
ceed the binding portion of the consideration he 
has only to thank himself if it turns out eventual¬ 
ly that he has paid more than he ought to have 
paid for the share which is all that he bargained 
for and which he ought not to have bargained for 
at all except on the basis of consent of the other 
coparceners or on the basis that all that he is pay¬ 
ing is for purposes binding on the family. 

It is only a qualified estate that a coparcener 
owns and possesses and no alienee from him can 
claim equities so as to convert it into an unqualifi¬ 
ed estate. There are limitations attached to It as 
inherent) incidents and the coparcener cannot 
alienate nor the alienee acquire more than the limi¬ 
tations warrant. Such limitations exist in the case 
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of a widow and daughter in what is not her stridh- 
anam property and neither there nor here can any 
Court destroy them or do away with them, how¬ 
ever unpalatable they may be. The fact of pay¬ 
ment of consideration which is of the essence of 
the equity invokable by the alienee can only justify 
tlie working cut of equities consistently with the 
limitations attaching to the estate conveyed. 

If no Court C3n destroy cr do away with such 
limitations directly, neither can it destroy nor do 
away with them indirectly under the guise of work¬ 
ing out of equities. No Court has the power to 
enlarge an estate beyond the limits set by law and 
if the equities worked out consistently with such 
limits still leave the alienee in the 
position that he is not thereby getting the 
full 'quid pro quo’ for the consideration paid by 
him, he has of course his remedy under the ordi¬ 
nary law for damages for breach of covenant for 
title, where the covenant exists as usually it does. 
Where, however, the covenant stands excluded by 
the terms of the bargain between the parties he has 
only to please himself with what he gets as a result 
of the working out of eouities according to the 
rules in 'VENKATAPATHI v. PAPPIAH’. 51 Mad 
824. 

(110) I may also mention in this connection 
that there is to be found in *27 MLJ*. notes of 
Indian cases at page 62 a learned note expressing 
preference of ‘MARAPPA GOUNDAN v. RANGA- 
SWAMT, 23 Mad 89 to VADIVELAM v. NATE SAM’, 
37 Mad 435 and setting forth grounds for the pre¬ 
ference. Although for the reasons given by me in 
the foregoing. I cannot accept ‘23 Mad 89’ as suffi¬ 
ciently meeting the requirements of equity in favour 
of an alienee for consideration it seems to me to 
use the language of the learned Editors, that from 
their tenderness to purchasers and creditors Courts 
have proceeded sufficiently far in derogation of the 
rights of coparceners that they may properly be 
asked to halt and consider whether it is right to 
remove altogether, what seems to be a desirable 
check on a disposition on the part of speculative 
persons to enter with some coparceners into trans¬ 
actions calculated to affect the rights of other co¬ 
parceners who are not parties thereto which the 
learned Judges in ‘23 Mad 89’ had in mind. ‘VEN¬ 
KATAPATHI v. PAPPIAH’. 51 Mad 824. preserves 
the check not in the wrong manner laid down by 
‘23 Mad 89’, i.e., by refusing equities altogether but 
in the right manner best calculated to reconcile 
the interests of the alienee as well as the other 
coparceners, i.e., by working out the equities in the 
limited manner and measure sanctioned by Us three 
rules. I accordingly accept it. 

(111) Considerations of equity are sometimes apt 
to mislead Courts and deflect them from the pro¬ 
per path of law. That happened for instance in 
the case in ‘GOVINDU v. VENKATAPATHI', ILR 
(1947) Mad 105, where Leach C. J. delivering the 
judgment of the Court consisting of himself and 
Lakshmana Rao. J., in a case which related to the 
validity of an alienation by a limited estate holder 
like a Hindu widow held thus: 

“where owing the lapse of time it Is impossible to 
produce evidence oi necessity in support of an 
alienation by a Hindu widow or evidence of en¬ 
quiry by the alienee and there Is no ground for 
suspecting abuse by the widow of her power to 
alienate for a necessary purpose, we consider 
that the cases quoted (noticed above in this 
judgment) provide ample authority for the Court 
disregarding the ordinary rule of Hindu law and 
drawing an inference in favour of the validity of 
the alienation. In such circumstances, it would 
be unreasonable not to recognise an exception 
to the rule; otherwise grave injustice might 
result.” 


This view of the learned Chief justice and Lak 
shmana Rao J. has been since overruled by a Full 
Bench of this Court consisting of the present 
Chief Justice. Satyanarayana Rao and Viswanatha 
Sastry JJ. 'SUBRAMANLAH v. SOORAYA’ ILR 
0950) Mad 1053, Viswanatha Sastri J. in his judg¬ 
ment observes: ^ 


“In our opinion, it is not permissible for us to 
convert a rule of evidence into a rule of subs- 
taative law. Lapse of time does not alter the 
incidence of the burden of proof nor does it dis¬ 
pense with evidence direct or circumstantial to 
prove justifying necessity for an alienation by a 
limited owner under the Hindu Law.” 

Equity ought never in my opinion to be pressed in¬ 
to service for over-stepping the limits set by law. 

(112) To sum up now the several conclusions 
reached by me on this part otf the case: 

1. ’MARAPPA v. RANGASWAMT, 23 Mad 89 can-, 
not be accepted as good law in so far as it refuses! 
equities altogether to the alienee in the suit for par¬ 
tial partition by the non-alienating coparceners; 

2 . ‘VADIVELAM v. NATESAM*. 37 Mad 435 can- 
not be accepted as good law in so far as. while right¬ 
ly sanctioning the working out of equities in such 
a case, the rule adopted by it for the purpose is one 
opposed to fundamental conceptions pertaining to 
the nature of a coparcener's interest in the family 
estate as well as to the nature of the right which 
the alienee acquires; 

3. ‘VENKATAPATHI v. PAPPIAH’, 51 Mad 824,i 
must be accepted as good law as sanctioning the 
working out of equities in accordance with such! 
fundamental conceptions and within and only with-* 
in the limits set by law. 


(113) These conclusions I have reached, bearing 
in mind and applying to the case on hand the prin¬ 
ciples embodied in propositions Nos. 1 to 9 for¬ 
mulated in an earlier part of this judgment. After 
reaching these conclusions. I have also anxiously 
considered whether I should differ from my learned 
brothers on what may seem to be a point of prac¬ 
tice and procedure, the proper mode of working 
out of equities in favour of the alienee from a co¬ 
parcener where the alienation is only partially sup¬ 
ported by binding consideration. I have finally 
made up my mind to differ for the reason that the 
point is so much mixed up with principles of sub¬ 
stantive law that if differ I do, differ I must. 

(114) I may mention two points of relatively sub¬ 

sidiary importance before I close my treatment of 
this part of the case. One is that both the rulings 
in ‘MARAPRA v. RANGASWAMT’, 23 Mad 89 and 
•VENKATAPATHI v. PAPPIAH’, 51 Mad 824, are 
shown side by side with each other in Mayne on 
Hindu Law and Usage in the present edition as well 
as in the edition immediately prior to it. It is 
stated first at page 508 in paragraph 407 of the 
latest edition: . 

“Where an alienee stands by an alienation wmen 
is only partially binding he must be content with 
the alienor’s share. If he wishes to repudiate the 
transaction altogether his ‘only’ remedy is by a 
suit against the vendor for the return of the 
price paid on the ground that the consideration 
for the same has failed.” 

In the same paragraph it is further stated: 

“When an objection sues to set aside the alter \ 0 r 
tion the following rules of the Madras High 
Court in ‘VENKATAPATHI v. PAPPIAH’, 51 M a a 
824, are applicable.” 

The rules are thereaiter stated. From the 
position of the two passages quoted, without notice 
of any conflict between them it may appear tna° 
the remedy suggested to the alienee in ‘MARArrA 
v. RANGASWAMT, 23 Mad 89, is one which co¬ 
exists with the remedy by way of working out oi 
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.equities as laid down in ‘VENKATAPATHI v. PAP¬ 
PIAH’, 51 Mad 824. I wish to make it clear that in 
my opinion that is so, notwithstanding the diffi¬ 
culty created by the word ‘only’ underlined (here quo¬ 
ted) by me in the first passage. It is only in the 
sense that equities were refused altogether to the 
alienee against a non-alienating coparcener by the 
ruling in 'MARAPPA v. RANGASWAMT, 23 Mad 89 
where he chose to stand by the alienation, that it 
must be taken that the ruling in ‘MARAPPA v. 
RANGASWAMT, 23 Mad 89 is no longer in my 
opinion good law. The remedy of a suit against 
the vendor for the return of the price paid on the 
ground of failure of consideraxion in the case of 
total repudiation of the transaction by the non¬ 
alienating coparcener stands altogether unaffect¬ 
ed by the ruling in ‘VENKATAPATHI v. PAPPIAH* 
51 Mad 824. 

The remedies are alternative and it is open to the 
alienee to choose the one or the other as he pleases. 
If it is a question of working out of equities as I 
have already said that must be in accordance with 
the ruling in 'VENKATAPATHI v. PAPPIAH', 51 
Mad 824, which I consider to be correct and not 
in accordance with the ruling in 'VADIVELAM v. 
NATESAM’, 37 Mad 435, which I consider to be 
wrong. 

(115) The other subsidiary point with which I 
propose to shortly deal is as to the effect of S. 44 
of the T. P. Act, (as amended in 1929, by the omis¬ 
sion of the words 'Hindu or Buddist’ in the con¬ 
cluding part of S. 2 of the T. P. Act) on the right 
of mesne profits which under well-settled decisions 
of this Court stands denied to an alienee from a 
coparcener. It is the opinion of Mayne on Hindu 
Law and Usage in the latest edition as well as the 
edition immediately prior theroto (Vide para 391, 

i p. 493 of the latest edition) that the result of the 
f amendment of the Act in 1929 is that: 

“While the transferee of a share of a dwelling 
house belonging to an undivided family is not 
entitled to joint possession, the transferee of a 
share of other immoveable property is entitled 
to Joint possession and enjoyment; he would *be 
tenantrin-common entitled to meshe profits if he 
is kept out of possession." 

As pointed out by my learned brother, Satya- 
narayana Rao J., in his judgment, this opinion has 
not been followed in this Court by Chandrasekhara 
Aiyar J. in second Appeal No. 940 of 1945 or bv 
. Tyagarajan J. in Second Appeal No. 2339/45 and 
95/46 or in the Letters Patent Appeal decided by Hor- 
■vrilUi Balkrishna Aiyar JJ. against the latter deci¬ 
sion in affirmance of the view of Tyagarajan J. The 
view expressed by Mulla in his commentary on the 
T. P. Act (3rd Edn.) which has been followed in 
these decisions for the reasons given therein is* In 
my opinion preferable to that expressed in Mayne 
on the Hindu Law and Usage. 

(116) There remains for treatment only the ques¬ 
tion of the effect of a coparcener’s adjudication in 
insolvency and the administration of his share of 
the family estate by the Official Receiver upon 
the decision of this case. The way in which argu- 

* ment was framed by the learned counsel for the 
respondent on this point has b£en set forth by me 
in a very early part of this judgment. As I observ¬ 
ed there, the question does not strictly arise for 
determination in this case because of the allega¬ 
tions in the plaint of a continuing jointness bet¬ 
ween the plaintiff and the first defendant down to 
the date of suit. What I am saying therefore on 
this question is bound to be 'obiter* even as what 
vhls Bench saying on the question as to the pro- 
Per mode of working out of equities is bound to 
•he. Since on this question also the other mem¬ 
bers of ,the Court have expressed their opinion it 


may not be out of place for me to say just a few 
words of my own on this question. 

(117) The point which Mr. Venkatasubramania 
Aiyar sought to make is that with the crystallisation 
of the share of a coparcener on his adjudication 
for separate treatment by the Official Receiver or 
Official Assignee, there is an automatic severance 
of statute which comes about in the family. Parti¬ 
tion, says learned counsel, is as defined by Mitaka- 
shara and other relevant texts "the adjustment of 
diverse rights regarding the whole (of the joint 
estate) by distributing them over particular por¬ 
tions of the aggregate". Therefore, as in the case 
of an unilateral declaration by a coparcener of his 
intention to become divided so, according to Mr. 
Venkatasubramaniam, there results irrespective of 
any such violation on the part of the coparcener a 
fixation of his right on insolvency. 

It is absolutely beyond doubt that the ancient 
texts on Hindu Law never contemplated any such 
situation as of insolvency or any such results as 
of severance. I respectfully agree on this question 
with all that has been said by my leariied brothers 
in their judgments. Their treatment of the ques¬ 
tion is so exhaustive and their conclusion is so 
obviously sound to my mind that I reckon it to be 
a sheer waste of judicial time to seek to add one 
single further word of my own to their judgments. 

(118) In the result, I agree with the decree pro¬ 
posed by my learned brother, Satyanarayana Rao J. 

(119) PANCHAPAKESA AYYAR, J.: I have gone 
through the judgments of my learned brothers and 
am in agreement with them that this second 
appeal should be allowed with costs throughout 
and the respondent made to pay half the binding 
debt (Rs. 3.511/-) as a condition precedent for re¬ 
covering his half share in the property alienated 
by his father, P.W. 1, before his insolvency, and 
for claiming mesne profits, and that the rule in 
•VADIVELAM PILLAI v. NATESAM PILL AT, 37 
Mad 435 should be applied, in preference to the 
rules in ‘MARAPPA GOUNDAN v. RANGASWAMI 
GOUNDAN'. 23 Mad 89 and ‘VENKATAPATHI V. 
PAPIAH NAYAKAR'. 51 Mad 824 but subject to 
the application of the rule in 'RANGANATHAN 
CHETTY v. RAMASWAMI CHETTY’, 27 Mad 162 
as it is too well settled to be disturbed new and 
as it also, according to me, embodies the simplest 
and most easily workable rule of sound equity and 
justice. 

I am also of opinion that even apart from the 
ruling in ‘VADIVELAM PILLAI v. NATESAM 
PILLAI’, 37 Mad 435, the scope of this suit, a 
partition suit brought by the respondent for getting 
his half share in the entire remaining family pro¬ 
perties divided and delivered to him allowing the 
appellant alienee to retain the father's half share 
in the alienated properties, is wide enough to work 
out the equity of the alienee under the Hindu 
Law, as a purchaser for value from an undivided 
coparcener, in this suit itself, by stepping into his 
alienor's shoes and working out his right to get his 
share partitioned, and give him the relief regarding 
half the binding debt discharged by executing the 
sale-deed in his favour.* I am also convinced that 
the insolvency of the father and the administra¬ 
tion of his interest in the joint family properties 
by the Official Receiver did not fcffect a severance 
in status between father and son and make this 
suit in consequence not a suit for partition. 

In view of the importance of the matter, I wish 
to add a few words on some aspects of the general 
and particular arguments so ably and vividly ad¬ 
dressed to us by Mr. Venkatasubramania Iyer for 
the respondent. His arguments were a passionate 
plea to set aside the rule in 'VADIVELAM PILLAI 
v. NATESAM PILLAI', 37 Mad 435 on the ground of 
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alleged error, inconsistency with the law laid down 
by the ‘Mitakshara’ and in the ruling in ’MARAPPA 
GOUNDAN v. RANGASWAMI GOUNDAN', 23 Mad 
89 and ‘VENKATAPATHI v. PAPLAH NAYAKAR’, 
51 Mad 824 and its inequity, and also to rule that 
the suit would not amount to a general suit lor 
partition, allowing of the equity to be worked out 
apart from the rule in ’VADIVELAM PILLAI v. 
NATESAM PILLAI’, 37 Mad 435 as the insolvency 
of the father and the administration of his in¬ 
terest in the joint family properties by the Official 
Receiver had effected a severance in status, leaving 
no more scope for partition or equity. After listen¬ 
ing to his arguments with great attention and 
respect. I am unable to agree with them. 

(120) There is no doubt whatever in my mind that 
a private purchaser from an undivided Hindu co¬ 
parcener in Madras, Bombay and Madhya Pradesh 
(old Central Provinces and Berar) gets not merely 
a right in ’personam’ or a right to sue, as urged 
by Mr. Venkatasubramania Iyer, but a tangible 
property right, whether in law or equity it does 
not very mudh matter, a right which, according to 
settled decisions which it is too late to question or 
disturb, does not disappear at the death of the 
alienating coparcener (See ’BHAGWAN BHAU 
v. KRISHNAJI’, 44 Bom 967 and ’RAMAPPA v. 
YELLAPPA'. 52 Bom 307 and which gets fixed at 
the alienating coparcener’s estimated fractional 
share in the joint family properties at the time of 
the alienation, as it were crystallising it as on that 
date 'CHINNU PILLAI v. KALIMUTHU CHETTY’, 
35 Mad 47 FB and ‘DHARMA RAO v. BAPA- 
NAYYA’, 1941-1 Mad L J 15. 

In a very early case, ’VIRASWAMI GRAMANI 
v. AYYASAMI GRAMANI’. 1 Mad H C R 471. 
quoted with approval by the Privy Council in 
’SURAJ BANSI v. SHEO PRASAD’, 5 Cal 148 PC. 
this Court decided, on the basis of an equity not 
recognised by the ‘Mitakshara’ but invoked by 
Colebrooke, Ellis and Strange, that in the Presi¬ 
dency of Madras one coparcener may dispose of 
Ills ancestral undivided estate even by contract and 
conveyance to the extent of his own share and a 
‘fortiori’ that-such share may be seized and sold 
in execution for his separate debt. This equity is, 
in my opinion, not altogether undeducible from 
Hindu Law and need not be wholly attributed to 
English Law, an alien system, as urged by Mr. Ven¬ 
katasubramania Iyer. Equity was well-known to 
Hindu sages who put “swasya cha priyamatmana: ” 
(what is approved by one’s conscience, literally, 
what is acceptable to one’s soul), as a source of 
law along with the ‘Sruti. Smriti and Sadachara:’ 
(Vedas’, ‘Sastras’ and valid custom.) (See Manu. 
II 12; Yajnavalkya 1. 7 etc.) 

Hindu sages wanted equity to step in. in order 
to render justice where the text of the ‘sastra’ 
would operate to bring about inequity, Brihaspati’s 
text (quoted in 'Vyavaharanimaya of Varadaraja’ 
and other books) runs: 

KEVALAM SASTRAMASRITYA NA KARTAV- 
YOHI NIRNAYA; YUKTIHTNE VICHARETU 
DHARMAHANI: PRAJAYATE. , 

(The decision should not be based only on the 
•sastrus.’ By an inequitable judgment there is 
permanent loss of ‘Dharma.’) 

(121) Nor is Hindu Law devoid of examples of 
change of law for equitable considerations, despite 
texts, even Vedic texts, to the contrary. Thus, a 
Vedic Text by describing women as “nirindriya* 
(devoid of the necessary limbs), was sought to de¬ 
prive women of all right to property by giving it 
the meaning “impotent” and quoting the well- 
known text “Anansaukliba patitan.” But, Vara¬ 
daraja and others got over this property dis¬ 
qualification by giving an equitable interpretation 


to the word “nirindriya” and making it merely a 
disqualification to receive a share in the ‘soma 
juice’ in a certain sacrifice. Emperor Dushyanta 
seems to have been responsible for giving posthu¬ 
mous children in the womb a share at partition, 
out of equitable considerations, enunciating the 
equitable doctrine. "The King stands as the father 
of all unborn posthumous children.” 


(122) The reverse also happened sometimes. 
Vvasa said categorically: (See Viramitrodaya): 
STHAVARAM DVIPADAMCHAIVA YADYAPI 1 
SVAYAMARJITAM SAMBHUYASUTAN SAR- 
VAN NA DANAM NACIIA VIKRAYA : YE JATA 
YEPYA JATASCHA YE CHA GARBHEVYA- 
VASTHITA: VRITHIM CHA TEBHIKAM- 
KSHATI NA DANAM NA CHA VIKRAYAM.” 
(Though immoveables and bipeds (slaves or serfs 
attached to land are meant) have been acquired by 
a man himself, a gift or sale of them should not 
be made without consulting all the sons. They 
who are bom and they who are yet unbegotten and 
they who are still in the womb require the means 
of support. So. no gift or sale of these should be 
made.) But this rule has been abrogated, though 
quoted both in the ‘Mitakshara* and the ‘Daya- 
bhaga', dor equitable reasons, regarding self-acquir¬ 
ed property, on the ground that it is a mere reli¬ 
gious and moral injunction and merely recommen¬ 
datory. and not a rule of positive law, and manda¬ 
tory, and that Yagnavalkya’s text permitting such 
gift or sale will prevail. 


(123) Manu treats sale without ownership as 
theft, and such a sale, if made secretly (say, with¬ 
out the knowledge of the other coparceners) will 
increase the presumption of guilt. The seller of 
immovable property who did not give possession to 
the purchaser, after receiving the consideration 
from him. was held liable for punishment like a 
thief, and the purchaser was given compensation 
in money or in equivalent property (See Texts of 
Manu, Brishaspati, Katyayana, Sankha and Vyasa„ 
quoted in ‘Vyavaharanimaya’ of Varadaraja, Pages 
274 and 277 Adyar Edn. 1942, edited by Professor 
K. ‘V. Rangaswami Aiyangar). The equity given by 
Colebrooke. Ellis and Strange, and by our Courts, 
to the purchaser from an undivided coparcener, 
whether of entire interest or his interest in a 
specified item or the whole of a specified item, can 
easily be fitted in with the equity given by Brihas- 
pati, Katyayana, Sankha and Vyasa, as it is only 
compensation in money or in equivalent property 
in a suit for partition or partial partition. The 
imperfect alienor is made to give over his right oi 
partition to the alienee for value and repair the 
damage just as the raper or seducer of a woman 
in Hindu times was made to repair the damages 
by'marrving her in ‘Rakshasa and ‘Paisacha 
forms. So, I see no violent departure from ancient 
Hindu Law principles in granting this e Q ult y- 

Indeed, an ancient and vigorous law, like Hmuu 
law. existing for at least three thousand years 
continuously, must, it is obvious, change from time 
to time in some way for adjusting itself to changing 
times and conditions to meet the needs of a pro¬ 
gressive society. The sages recognised this, as is 
shown by Parasara’s famous verse: 

•Krite tu manava dharmastretayam Gautama: 
smrita; ‘Dwapara Sankha Likshita; Kalau Para- 
sara smrita:” (Parasara L 24) Krita age 

the •Dhaimasastra 1 of Manu, n 'Treta age tl^:. 
of Gautama, in 'Dwapara’ age the D^masastras 
of Sankha and Lik'hita, and in 'Kidi age tne 
Dharmasatra of Pa-asara shall be followed.) 

(124) It will be a mistake to regard Hindu Law 
as static and unprogressive, as some wesxen 
historians do. It has always been changing wdtn 
the changing times though imperceptibly so tar, 
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like the waters of the Ganges or the stones of the 
Himalayas. The recognition of the purchaser's 
equity was necessitated by the paramount need to 
enable undivided coparceners to raise money on 
their undivided shares, and get a good value lor 
sale of such shares, by giving them "specific, exist¬ 
ing and definite" rights (recognised in ‘TUFZOOL 
HUSSAIN KHAN V. RAGHOONATH PRASAD', 14 
Moo Ind App 40. in the joint family properties 
when making such purchases. 

(125) I consider the rule in 'VADIVELAM 
i PILLAI v. NATESAM PILLAI’, 37 Mad 435 to be 
more simple and workable and not less equitable 
than the rule in ‘MARAPPA GOUNDAN v. RAN- 
GASWAMI GOUNDAN', 23 Mad 89 or the some¬ 
what extended rule in ‘VENKATAPATHI v. 
PAPIAH NAYAKAR’, 51 Mad 824. When a non¬ 
alienating coparcener’s right to sue for his share 
in an alienated item (leaving the alienating co¬ 
parcener’s share in that item with the alienee) is 
recognised, as in 'VENKATACHALA v. CHIN- 
NAYYA’, 5 Mad H C R 166, ‘IBURAMSA ROW- 
THER v. THIRUVENKATASWAMI’, 34 Mad 269. 
‘RAMASUBBAYYA v. GAN APATIRA JU\ ILR 
(1940) Mad 405 etc., and a right of partial parti¬ 
tion virtually conceded to him, I do not see any 
inequity in allowing the alienee his equity regard¬ 
ing the share of the binding debt due by the non-’ 
alienating coparcener in that partial partition suit 
itself. What, is sauce for the gander ought to be 
sauce for the goose too! The Hindu texts men¬ 
tioned above allow of both compensation in money 
as well as equivalent property in all such cases 
of sale without proper and full title. There is no 
reason in law or equity to throw the entire bind¬ 
ing debt on the alienating coparcener’s share, as 
the decisions in 'MARAPPA GOUNDAN v. RAN- 
J GASWAMI GOUNDAN’, 23 Mad 89 and 'VENKA- 
TAPATHI v. PAPIAH NAYAKAR’, 51 Mad 824 
virtually do. 


I cannot see how a purchaser for value, like Inis 
appellant, can be termed a 1 volunteer” in the best 
known sense of that term, namely, a person who 
has paid no consideration. Nor is he a person who 
never intended to buy what ne claims, like a man 
buying a widow’s estate claiming the reversion. 
Nor is he a man volunteering to buy what he knows 
to be against law, like a man buying the High 
Court building even for consideration from a High 
Court peon or gardener, or buying some property 
from a lunatic or ignorant ‘purdhanashin’ guard¬ 
ian of a minor, even for consideration, after using 
undue influence or fraud. It is also significant that 
in 'VENKATAPATHI v. PAPIAH NAYAKAR', 51 
Mad 824, the purchaser is given, under proposition 
three, some more equity in such partial suit chan 
m 'MARAPPA GOUNDAN v. RANG A SWA MI 

GOUNDAN', 23 Mad 89. I agree with my learned 
brothers Satyanarayana Rao and Viswanatha 
Sastri, jj. t that the three propositions laid down by 
Ramesam. J. t in 'VENKATAPATHI v. PAPIAH 
NAYAKAR’, 51 Mad 824 are not capable of being 
given definite meanings without doubts and mis¬ 
givings, as the word "consideration” has been used 
4 by Ramesam, J., in two senses, namely, the entire 
consideration named in the deed and the binding 
part of that consideration. 


I am for adopting the rule in 'VADIVELAM 
PILLAI v. NATESAM PILLAI’, 37 Mad 435, laid 
down by two eminent Hindu Judges and followed 
in so many later rulings of this Court by other 
eminent Judges, once for all, and also ,the rulings 
m AYYAGARI VENKATARAMAYYA v. AYYA- 
GARI RAMAYYA’, 25 Mad 690, ‘CHINNU PTL1JVT 
v. KALMUTHU GHETTO’ 35 Mad 47 FB. and 
•DHARMA RA° v. BAPANAYYA’, 1941-1 Mad LJ 
subject to the rule in 'RANGANATHAN CH E TT Y 



v. RAMASWAMI CHETTY’, 27 Mad 162, prohibi- 
ting gifts to pass off in the guise of sales for 
nominal amounts, in preference to the rulings in 
•MARAPPA GOUNDAN V. RANGASWAMI 
GOUNDAN", 23 Mad 89 and ‘VENKATAPATHI V. 
PAPIAH NAYAKAR 1 , 51 Mad 824. 

(126) Mr. Venkatasubramania Iyer urged that 
the principle of ‘stare decisis’ should not be applied 
in this case as the rulings in 'VADIVELAM PILLAI 
v. NATESAM PILLAI 1 , 37 Mad 43o, ‘AYYAGARI 
VENKATARAMAYYA v. AYYAGARI RAMAYYA', 
25 Mad 690; ‘CHINNU PILLAI v. KALIMUTHU 
CHETTY', 35 Mad 47 FB and ‘DHARMA RAO V. 
BAPANAYYA 1 . 1941-1 Mad LJ 15 are wrong and 
inequitable. I do not consider them to be wrong or 
inequitable. I may also say that the principle of 
‘stare decisis 1 will apply even if they are wron<>. 
The Privy Council has in ‘BRIJ NARAIN v. MAN- 
GALA PRASAD 1 , 46 All 95 said: 

“In such a matter as the present, it is above all 
things necessary as ‘stare decisis 1 , not to un¬ 
settle what has been settled by a long course ot 
decisions.” 

In law, as in custom, ‘certainty 1 and ‘long obser¬ 
vance 1 are of far greater importance than •logica¬ 
lity 1 or 'abstract equity.' Even Hindu Nyaya. 
Sastras recognise this principle under the doccrine 
of 'Vislia Vriksha Nyaya (Poison tree argument) 
which is stated as follows; 

"Even a poison tree planted by oneself should not- 
be cut down after it has taken root and has 
been enumerated.” 

For that reason, I am not for following the ancient 
and abandoned course af the stream of law 
represented t*y the decisions in ‘RANGASWAMI v. 
KRISHNAYYAN", 14 Mad 408 and 'MUTHUKU- 
MARA v. SIVANARAYANA 1 , 56 Mad 534 (which 
have greater logicality and abstract equity) and 
the supporting observations in 'VENKU REDD I 
v. VENKU REDDI 1 , 50 Mad 535 and I am for 
following the new and current course of the stream 
of law represented by the rulings in ‘CHINNU 
PILLAI v. KALIMUTHU CHETTY'( 35 Mad 47 
and 'DHARMA RAO v. BAPANAYYA 1 , 1941-1 Mad 
L J 15 as laying down the present law on this 
point. Decisions followed uniformly for three de- 
ca des lik e ‘CHINNU PILLAI v. KALIMUTHU 
CHETTY 1 , 35 Mad 47 do not deserve to be dis¬ 
turbed. 


(127) I agree with my learned brothers that the 
purchaser from an undivided 'Mitakshara' co¬ 
parcener in this State does not become a tenant- 
in-common with the non-alienating coparceners 
and is not entitled to joint possession with them 
or to get mesne profits from them, despite the 
omission of the word “Hindu” from S. 2 of the 
Transfer of Property Act, making Section 44 of 
that Act applicable to the Hindus as well. I agree 
with the reasons given by my learned brothers 
Satyanarayana Rao and Viswanatha Sastri JJ. for 
that, and have nothing to add. 

G 28 ) I am clearly of opinion that the frame of 
the suit brought by this respondent is ample 
enough to allow of the purchaser’s equity being 

v i, ry ^ the respondent made 
to pay half the binding debt as a condition ure- 

2 -S half ^ere in the «ro- 

appeUant and the mesne 
that half-share. The pleadings show that 

flip? nr, f 011 , f0r Partition, and the suit is 

i™, the . b S is of non-division between the res- 

, father the date of the suit, 
me respondent also examined his father, as PW 

Hof*? Pp? ve non-division between the two till che 
Anri T f , The P^nt has not been amended. 

conceive of permission being- 
given to amend the plaint at this stage. Besides 
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the alienation in favour of the respondent was be- 
lore the father's insolvency, and neither the subse¬ 
quent insolvency of the father nor the adminis¬ 
tration of his interest in the family properly by 
the Official Receiver will have the effect of sever¬ 
ing the father's interest from the respondent’s 
interest. 

(129) The analogy of conversion of a coparcener 
to Islam or Christianity effecting a severance in 
a Hindu Joint Family without agreement or uni¬ 
lateral consent, and indeed against the will of one 
and all the members, was relied on by Mr. Venka- 
tasubramania Iyer to show that even adjudication 
in insolvency will effect a similar severance, as 
agreement and consent, even unilateral, is not 
needed to effect severance. He relied also on the 
observations of the Privy Council in ‘VENKATA- 
PATHIRAJU V. VEN KATA S AR ASIMHA RA JU\ 
ILR (1937) Mad 1PC: 

"A division of right, of severance of the joint 
status, may result, not only from an agreement 
between the parties, but from any act or trans¬ 
action which has the effect of denying their 
shares in the estate, though it may not parti¬ 
tion the estate." 

I agree with my learned brothers Satyanarayana 
Rao and Viswanatha Sastri, JJ., that the phrase 
‘ any act or transaction** in that passage has re¬ 
ference only to an act or transaction of the 
parties, such as the expression of an intention to 
become divided, the institution of a suit for parti¬ 
tion, the execution of a document with the neces¬ 
sary recitals etc., all involving an expression of 
••buddhivisesha" (the exercise of the will of a co¬ 
parcener), and that it has no reference to acts of 
purely third parties like an attachment or Court 
sale of a coparcener’s interest or his adjudication 
in insolvency. 


his creditors as to purchases from an undivided 
coparcener. For the reasons given in detail in the 
judgments of my learned brothers Satyanarayana 
Rao and Viswanaiha Sastri, JJ., with which I fully 
agree, I ain satisfied that neither adjudication as 
an insolvent nor administration in insolvency 
effects a severance of the joint family status of the 
insolvent ‘vis-a-vis' the other coparceners. No de¬ 
cision has ever laid down like that. All decisions 
proceed on the footing that no severance of joint 
family status takes place by insolvency or ad¬ 
ministration in insolvency. 

Mr. Venkatasubramania Iyer urged that the ad¬ 
judication or at least the administration in insol¬ 
vency effected a change from the common right 
of the insolvent to the ’Dravyasamudayam (Collec¬ 
tive wealth) into a crystallised separate right to a 
share (Ekadesavyavasthapana mentioned in the 
Mitakshara) and so effected a severance. But, as 
pointed out by my learned brothers, Satyanarayana 
Rao and Viswantha Sastri, JJ., the ’Ekadesavya- 
vasthapana* of the Mitakshara obviously refers 
only to an actual partition of the properties by 
metes and bounds, or heaps and shares, and not 
to any division by status. Besides, what is to hap¬ 
pen in the case of the adjudication as insolvent 
of a coparcener of a joint family owning or holding 
no property? What about the unattachable 
properties not vcstable in insolvency in the Official 
Receiver like trust properties, properties exempt 
under Section 60 C.P.C., etc? Indeed, even the very 
able argument of the learned counsel for the res¬ 
pondent in this ‘respect* is like the argument on 
a hopelessly untenable point referred to in the 
•Nyaya' books, where no sooner is one objection 
met than two more appear and where the argu¬ 
ment is compared to a well dug in sandy soil where 
the sides will always be falling in. 


It may well be said that a Hindu can never be¬ 
come a member of a joint family by mere consent 
and can never leave it without consent. Conversion 
effects a severance of the convert from the joint 
family only by virtue of Act XXI of 1850 removing 
the Hindu Law disqualification from inheritance 
regarding a convert who was regarded as a dead 
in Hindu law, obsequial ceremonies being per¬ 
formed for him, and he given no share at all. and 
the decision of the Privy Council in ’ABRAHAM v. 
ABRAHAM’, 9 Moo Ind App 195 PC, comparing 
the situation arising from conversion to one arising 
from partition. It may also be noticed that in this 
case an implied consent of the converted co¬ 
parcener and the unconverted ones to partition may 
perhaps be with some strain inferred, as the un¬ 
converted ones will not be willing to have common 
mess, dwelling and worship, the essence of a Hindu 
joint family, with the converted man. In insol¬ 
vency, however, there is no such implied consent, 
or impossibility of having common mess, dwelling 
and worship. 

Shakala says: 

"EKAPAKENAVASATANEMEKAM DEVARCHA- 

NAM GRIHE VAISVADEVAM TATHAIVAIKAM 

VIBHAKTANAM GRIHE GRIHE." 

(Those who live in the same mess, have one wor¬ 
ship and one fire likewise in their home are copar¬ 
ceners. Separated coparceners have got separate 
worship and fire in each house.) (Shakala, quoted 
in the ‘Mayukha’.) 

(130) It Is not necessary for a Hindu Joint family 
to have any property (See ‘JANAKIRAM v. NAGA- 
MONEV, 49 Mad 98. Hindu sages did not say any¬ 
thing about insolvency perhaps because there were 
no provisions in those days for insolvents being ad¬ 
judicated and protected and their available assets 
distributed. The equity rule has been extended by 
modem Courts for the benefit of the insolvent and 


(131) In this case, • happily. there is no difficulty 
in working out the equity as there are no other 
family debts or liabilities proved, and there is no 
increase or decrease even in the number of tne 
coparceners, and only the debt of Rs. 7,022/- has 
to be divided into two, and the plaintiff made to 
pay his half share as condition precedent. 

(132) So. I am also of the opinion that the de¬ 
cree of the Courts below must be modified by direct¬ 
ing the plaintiff to deposit into the trial Court a sum 
of Rs. 3,511/- as a condition precedent to his re¬ 
covering his share in the suit properties m tne 
hands of the appellant and the mesne profits from 
that half share (which can be claimed only from 
the date of such deposit) and that the respondent 
should pay the appellant’s costs throughout ana 
agree to the decree proposed to be passed by my 
learned brother Satyanarayana Rao. J. 

r p tt /r)H Order accordingly . 
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i) Constitution (Scheduled Castes) Order, 
3 . Paras. 2 and 3 - Para. 3 does not imply 
: person professing religion different from 
duism is member otherwise °* f*f” ed 
e — (Constitution of India, Art. 341 (1) )• 
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Reading paragraphs 2 and 3, the result is as 
if the Hindu parts of or the Hindu groups within 
the castes specified in the schedule shall be 
deemed to be scheduled castes. The words 
“notwithstanding anything contained in para¬ 
graph 2” appearing in the beginning of para. 3, 
does not necessarily imply that a person who 
professes a religion different from Hinduism is 
a member otherwise of a scheduled caste. Such 
expressions are almost invariably used in pro¬ 
visions inserted by the legislature by way of 
/'abundant caution to remove any possible doubt 
which might arise in the application of a sub¬ 
stantive provision. 

Paragraph 3 should be read in conjunction 
with paragraph 2 and so read, the Order in 
effect specifies those parts of, or groups within 
the enumerated castes which profess the Hindu 
religion and directs that they should be deemed 
to be schedjded castes. Though in form para. 
3 Is negative in substance the definition is 
positive. (Paras 5, 18) 

(b) Constitution (Scheduled Castes) Order 
1950 — Paragraphs 2 and 3 — Converts from 
Hinduism do not fall into category of scheduled 
castes — Order is within powers of President 
and valid — (Constitution of India, Article 
341 (1) ). 

Instances can be found in which in spite of 
conversion from Hinduism the caste distinctions 
might continue. This is somewhat analogous to 
cases in which even after conversion certain 
families and groups continue to be governed by 
the law by which they were governed before 
/they became converts. But these are all cases 
* of exception and the general rule is conversion 
operates as an explusion from the caste; in 
other words, a convert ceases to have any 
caste. Paragraph 3 of the Constitution (Sche¬ 
duled Castes) Order proceeds on this general 
assumption and does not take notice of indi¬ 
vidual exceptional instances. When in any 
locality, in spite of conversion caste distinctions 
continue as a general rule, then the President 
evidently takes notice of it. The proviso to para. 
. 3 of the Order illustrates this. Presumably on 
the information which must have been placed 
before the President he was not convinced that 
as a general rule the persistence of caste differ¬ 
ences obtained in other parts of the Union in 
. spite of conversion to other religions. It may 
be that the President was mistaken or his in¬ 
formation was incomplete; but it is not open to 
the Courts to sit in judgment over his decision. 
It is clear that President has not arbitrarily 
specified a part or group which has no indepen¬ 
dent objective existence. The Hindu section of 
a particular scheduled caste has certainly such 
an existence, though in exceptional cases some 
converts might still be members of the caste 
-Afto which they belonged before conversion. The 
Constitution (Scheduled Castes) Order is valid 
and within the powers of the President. 

(Paras 17, 17a, 20, 21) 

(°) Constitution (Scheduled Castes) Order, 
1950, Para 3—“Professes” means “belongs to”. 

. JIJjG expression “professes” in Paragraph 3 is 
intended to have the same meaning as the ex- 
pression “belongs to” and a person belongs to a 
re u£ion either by birth or by conversion. Mere 
sympathy with or admiration for particular 


tenets of any religion by a person who was not 
born in it and who has not been converted to 
it would not bring him within the meaning of 
the expression “professing a particular reli¬ 
gion.” Equally if a person has been born into a 
particular religion and has not been converted 
to another religion the mere fact that he is of 
an unorthodox type or has no belief personally 
in the tenets of that religion would not take 
him out of the category of a person profes¬ 
sing that religion. (Para 19) 

K. Venkatasubramania Aiyar, for Petitioner; 
Advocate-General, for State Counsel, for Res¬ 
pondent. 

RAJAMANNAR C. J.: Article 330 (1) of 
the Constitution provides that seats shall be 
reserved in the House of the People for the 
Scheduled castes. Article 332 (1) similarly 
provides for the reservation of seats for the 
Scheduled castes in the Legislative Assembly 
of every State. The expression “Scheduled 
castes’* is defined in Art. 366, clause 24 as 
meaning: 

“Such castes, races or tribes or parts of or 
groups within such castes, races or tribes 
as are deemed under Art. 341 to be'scheduled 
castes for the purpose of this Constitution.” 
Article 341 (1) now runs as follows: 

“The President may, with respect to any 
State, or where it is a State specified in 
Part A or Part B of the First schedule, after 
consultation with the Governor or Rajpra- 
mukh thereof, by public notification, specify 
the castes, races or tribes or parts of or 
groups within castes, races or tribes which 
shall for the purposes of this Constitution 
b e deemed to be Scheduled castes in rela¬ 
tion to that State.” 

In exercise of the powers conferred by 
clause (1) of Art. 341, the President made an 
order called the Constitution (Scheduled 
Castes) Order, 1950. The material, provisions 
of this Order ar e paragraphs 2 and 3 which 
are as follows: 

“2. Subject to the provisions of this Order, 
th e castes, races or tribes, or parts of, or 
groups within, castes, races, or tribes, spe¬ 
cified in Parts 1 to XVI of the Schedule 
to this Order shall, in relation to the States 
to which those parts respectively relate, 
be deemed to be scheduled castes so far 
as regards members thereof resident in 
the localities specified in relation to them 
in those Parts of that schedule. 

3. Notwithstanding anything contained in 
paragraph 2, no person who professes a 
religion different from Hinduism shall be 
deemed to be a member of a scheduled 
caste.” 

(2) The petitioner alleges that h e is a mem¬ 
ber of the Paraiyan caste which is item 64 
in Part V of the Schedule to the Scheduled 
Castes Order. Admittedly, h e is a convert to 
Christianity. He therefore would b e a person 
professing a religion different from Hinduism 
and therefore under paragraph 3 of the Sche¬ 
duled Castes Order would be deemed not to 
be a member of a scheduled caste. H e desires 
to stand as a candidate for a seat reserved 
for the Scheduled Castes and he can do so 
only if he is deemed to be a member of a 
Scheduled Caste. As the aforesaid provision 
prevents him from so standing, he has filed 
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the above application for adequate relief from 
this Court. 

(3) Learned counsel for the petitioner con¬ 
tended that paragraph 3 of the Order in ques¬ 
tion is not valid as it is beyond the power con¬ 
ferred on the President by Art. 341 (1). The 
President can no doubt specify the castes or 
parts of or groups within castes which snau. 
for the purposes of th P Constitution, be deemed 
to be Scheduled Castes. But he cannot arti¬ 
ficially or arbitrarily create a part of or group 
within a caste. The part or group must have 
a separate objective existence independent of 
the President’s fiat. The President can only 
specify a part or group which has such an 
independent existence, even before he specifies 
it. He cannot create a part or group by specifying 
it. H e cannot, for instance, say that only the 
illiterate members of a particular caste shall 
be deemed to be a Scheduled Caste or mem¬ 
bers of the caste who do not own any property. 
No doubt, persons could be selected on such 
a basis and formed into a part or group; but 
Art. 341 does not contemplate such a part or 
group. So ran one part of th e argument of the 
petitioner’s learned counsel. 

(4) The other part of the argument was 
based on the form of th e rul e embodied in 
paragraph 3. It is negative in character it was 
submitted. It assumes that a particular person 
would otherwise b e a member of a scheduled 
caste but because th e person happens to profess 
a religion other than Hinduism he is taken 
out of the category of a scheduled caste. This 
is beyond th e powers of the President under 
Art. 341. 

(5) The second part of th e argument does 
not call for much discussion. It is true that 
the rule is in a negative form; but reading 
paragraphs 2 and 3, th e result is as if the 
Hindu parts of or the Hindu groups within 
the castes specified in the schedule shall be 
deemed to be scheduled castes. We do not 
agree with the petitioner’s learned counsel that 
the words “notwithstanding anything contain¬ 
ed in paragraph 2” necessarily imply that a 
person who professes a religion different from 
Hinduism is a member otherwise of a sche¬ 
duled caste. Such expressions are almost in¬ 
variably used in. provisions inserted by the 
legislature by way of abundant caution to re¬ 
move any possible doubt which might arise 
in the application of a substantive provision. 
>We must take it that what the President has 
specified is that part of or group within the 
castes enumerated by him which consists of 
persons professing Hinduism. 

(6) Mr. Venkatasubramania Iyer learned 
counsel for th e petitioner incidentally addressed 
an interesting argument in which stress was 
laid on the expression “professes a religion 
different from Hinduism”. Learned counsel 
asked, what about a free thinker, an agnostic 
or an atheist? H e would not be professing any 
religion at all. He also dwelt on th e extremely 
liberal tenets of Hinduism which can assimi¬ 
late every on e of the religions of the world. 

(7) As this case must b e decided without 
the help of any decided authority and more 
or less as a matter of first impression, it will 
not be out of place to set out what appears 
to m e to b e the background and the basis of 
the provisions relating to th e scheduled castes 
in our Constitution. The preamble to the Con¬ 
stitution contains the solemn resolution of the 


people of India to secure to all its citizens- 
justice, social, economic and political” as well 
~ “equality of status and of opportunity.” 

.u _ ....i _ :_ __i _ 


as 


- -J-^ 

Though the general rule is equality, equal pro¬ 
tection of the laws and non-discrimination 
(vide Arts. 14 and 15 (1)), the scheduled 
castes and tribes are placed in a comparatively 
favoured position. Th e new clause added to 
Art. 15 by the Constitution (First Amendment) 
Act 1951 says that nothing in Art. 15 or in 
clause 2 of Art. 29 shall prevent the State 7 
from making any special provision for the 
advancement of any socially and educationally 
backward classes of citizens or for the sche¬ 
duled castes and the scheduled tribes. 


Article 16 (4) empowers the State to make 
provision for the reservation of appointment or 
posts in favour of any backward class of citi¬ 
zens which, in the opinion of the State, is not 
adequately represented in the services under 
the State. Article 335 specifically enjoins that 
the claims of the members of th e scheduled 
castes and the scheduled Tribes shall b e taken 
into consideration, consistently with the main¬ 
tenance of efficiency of administration, in the 
making of appointments to services- and posts 
in connection with the affairs of the Union or 
of a State. It has already been mentioned that 
Arts. 330 and 332 provide for th e reservatton 
of seats for the scheduled castes in the legis¬ 
latures of the country. 

Article 338 contemplates th e appointment by 
the President of a Special officer for the sche¬ 
duled castes and scheduled tribes whose duty 
is to investigate all matters relating to the 
safeguards provided for them under the Cons¬ 
titution and report to th e President upon the 
working of those safeguards. These reports are 
to be laid before each House of Parliament. 
Under Art. 340 (1) th e President may appoint 
a Commission to investigate the conditions of 
socially and educationally backward classes 
and the difficulties under which they labour 
and to make recommendations as to th e steps 
that should be taken by the Union or any 
State to remove such difficulties and tc improve 
their condition. Besides these imperative pro¬ 
visions of the Constitution, there is Art. 46 
in the Part embodying the directive prmci- 
pies of the State Policy which is in the follow- 

The State shall promote with special care 
the educational and economic interests ot 
the weaker sections of the people, ana 
in particular, of th e scheduled castes and 
the scheduled tribes and shall protect 
them from social injustice and all forms 
of exploitation.” . 

It must be mentioned that this category o 
scheduled castes is not an original creation or 
the new Constitution. It is a part of the legacy 
from the British days. The Government of 
India Act, 1935, provided for reservation ot 
seats for scheduled castes. Paragraph 26 oi 
schedule I of the Government of India Act, 
1935 defined scheduled castes as: 

“such castes, races or tribes or parts of or 
groups within castes, races, or tribes bem 
castes, races, tribes, parts or groups which 
appear to His Majesty in Council to cotms 
pond to the classes of persons^ *ormetl> 
i__ 4V.. rlasses . ' as xJis 


UUUU IV v#—-— ' - , 

known a s th e ‘depressed classes, as 
Majesty in Council may specify. 

(8) The Government of India (scheduled 
castes) Order 1936, corresponds to the Cons.i 
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tution (Scheduled castes) Order, 1950. Para- 
t .graph 2 of the Order declares that the castes, 
i, races, or tribes, or parts of or groups within' 
castes, races, or tribes specified in parts I to 
IX of the Schedule to the Order shall b e deem¬ 
ed to b e scheduled castes. Paragraph 3 is as 
follows: 

“Notwithstanding anything in the last preced¬ 
ing paragraph (a) no Indian Christian shall 
» be deemed to be a member of a scheduled 
4 caste; (b) in Bengal no person who professes 
w Buddhism or a tribal religion shall be 
deemed to be a member of any scheduled 
caste; 

and if any question should arise as 
to whether any particular person does or 
does not profess Buddhism or a tribal reli¬ 
gion, that question shall be determined ac¬ 
cording to th e answers which he may make, 
in the prescribed manner, to such questions 
as may be prescribed.” 

(9) An Indian Christian was defined in sche¬ 
dule I a s meaning a person who professes any 
form of the Christian religion and is not a 
European or an Anglo-Indian. 

(10) It is obvious, therefore, from th e seve¬ 
ral provisions of the present Constitution to 
which I have referred and of the previous 
Government of India Act that certain sec¬ 
tions of the people are deemed to be depressed 
and backward socially and economically and 
therefore politically. Article 46 of the present 
Constitution even goes further and suggests 
that they have been th e victims of social in¬ 
justice and exploitation. 

(11) It is a matter of common knowledge 
that the institution of Cast e is peculiarly 
Indian. Caste as we now understand it is a 
social combination the members of which are 
enlisted by birth and not by enrolment (vide 
Ganapathi Aiyar’s Hindu law, page 410). What¬ 
ever may be the origin of the various castes 
and sub-castes, it is likely that at its incep¬ 
tion the caste system was much more elastic 
than it grew to be in later times. It plight be, 
as som e scholars suggest, that the primay divi¬ 
sion into four castes was based upon differ¬ 
ences of colour and race; but it is equally clear 
that the castes and certainly many, if not most, 
of the sub-castes were economic occupational 
group. 

Plato in his Republic envisaged the division 
of society into clases based on differences of 
function and occupation. It was a part of his 
definition of justice that th e members of each 
class (caste) that is followers of each occupa¬ 
tion should know and attend to their business 
and did not aspir e to perform the functions 
of members of different castes. An almost iden¬ 
tical principle is enunciated in th e Gita which 
dwells on the importance of following one’s 
kOWn dharma’ in preference to ‘paradharma’. 
A§i 8 .® re be no,doubt, a s a modem English 
"Philosopher has said, that th e caste system in 
its early stages:, 

represents one of the most successful appli¬ 
cations of a philosophic principle to the 
world of concrete fact that mankind has 
contrived.” 

At th e same time it is a matter of history that 
*he system gradually hardened into a rigid 
wyne work based upon heredity. Inevitably it 
f 181 *®** 011 which resulted in social 
jnenuality and put a premium upon snobbery 


/ 


Social snobbery is not the monopoly of any 
race or country. But the caste system tended 
to develop, as it were, a group snobbery, one 
group, caste or sub-caste, looking down upon 
another group. At the bottom of the scale of 
social values were the members of the fifth 
caste, the panchamas, who were again mem¬ 
bers of several well-defined sub-castes. Even 
the best of human institutions, when it becomes 
mechanical and decadent, becomes also oppres¬ 
sive. This happened also to the caste system 
in India. The result was the perpetration of 
a certain amount of social injustice by the so- 
called higher castes on the lower castes and 
naturally the lowest of the castes became gra¬ 
dually the “depressed classes”. 

(12) Such is the historical background for the 
several provisions in the Government of India 
Act and in the present Constitution which 
attempted and attempt to accord specially 
favourable treatment to these depressed 
classes. It is the implied assumption that the 
higher castes would not properly represent the 
needs of the lower castes that is the basis of 
the principle of reservation of seats in the 
legislature for the depressed classes or the 
scheduled castes. 

(13) It cannot b e denied that whatever might 
be the philosophical doctrine of what we now 
call Hinduism, so far as social customs and 
usages went, the caste system becam e an in¬ 
tegral part of Hindu religion. It is true that 
religion in one sense has nothing to do with 
social conduct; but ethics being founded ulti¬ 
mately on religious beliefs and doctrines—and 
in so far as ethics provided the standard for 
social life — it was - inevitable that religion 
should b e mixed up with social conduct. That 
is why it has often been said that th e caste 
system is a part of Hindu religion. 

(14) As I said before, caste system has be¬ 
come an integral feature of Hindu society and 
is bound up with the practice of Hindu reli¬ 
gion. The well accepted scriptures of the 
Hindus contain reference to castes as having 
even a divine origin. I need only give two 
instances, viz, the famous description in the 
‘Purusha Suktha’ and the equally well 
known passage in the ‘Gita’ in which Lord 
Krishna who is accepted by the Hindus as a 
divin e incarnation speaks of the four ‘varaas’ 
having been created by him (‘chathurvamiam 
mayasrishtam’). I am not unaware of th e new 
interpretation sought to be put on these re¬ 
ferences and the attempt made by several 
modem scholars to. explain the caste system as 
being founded on a natural division of persons 
according to their ‘gunas’, (qualities), apti¬ 
tudes and conduct. But it cannot b e gainsaid 
that in actual practice th e caste system is. 
based strictly on birth. 

(15) When I speak of Hinduism, I am ac¬ 
tually conscious of the vagu e connotation of 
that word: 

"Hinduism is not a religion in the sense in 

which w e now understand the word. The 

word is not Indian in origin; nor was it 

ever used by the Hindus as the sam e name 

of their religion” (The Cultural Heritage of 

India, Vol. I, page 150). 

But the. word has come to stay and conve¬ 
nience requires that the word should b e re¬ 
tained to descnbe a typical mode of life in¬ 
clusive of religion and philosophy in the strict 
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sense of those terms. It has been rightly said 
that: 

‘‘Hinduism is thus less a religion in tht 
western sense of the word than a fellow 
ship of those who accept the immutable 
law; of right conduct and fashion their lives 
after the pattern whose lines philosophy; 
religion and ethics have combined to trace.” 

(16) It must, however, be acknowledged that 
in spite of the fact that th e doctrines of 
Hinduism as a religion cannot be reduced to 
a formal creed, it is not difficult to differen¬ 
tiate those who profess Hinduism from those 
who profess other religions like Christianity 
and Isiam. Mr. Venkatasubramania Aiyar said 
that Hinduism is so all comprehensive that 
it can embrace every religion in the world. 
This is true only if by Hindu religion one 
understands Hindu religious philosophy. I do 
not think it is true if one takes into account 
Hindu religious practice. For certain purposes, 
Buddhism, Jainism and Sikknism have been 
considered to be pan of Hinduism. In our 
present Constitution itself explanation (2) to 
clause 2 of An. 25 says that the reference to 
Hindus in sub-clause (b) of clause 2 shall be 
construed as including a reference to persons 
professing the Sikhs, Jains or Buddhist re¬ 
ligion. Mr. Venkatasubramania Aiyar said 
that it would not be accurate to speak of 
Buddhism as something different from 
Hinduism and relied on the fact that Buddha 
is treated as one of the Avatars of Vishnu. 
But this is overlooking the fact that though 
some Hindus might consider so, the Buddhist 
would never accept that Buddha is an Avatar 
of a Hindu deity. So there is a clear differ¬ 
ence. doctrinal and practical between Hinduism 
and Buddhism. 

(17) Christianity and Islam are religions 
prevalent not only in India but also in other 
countries in the world. We know that in other 
countries these religions do not recognise a 
system of castes as an integral part of their 
creed or tenets. Is it different in India? Mr. 
Venkatasubramania Aiyar frankly confessed 
that so far as Islam is concerned ther e is no 
question that it does not tolerate any differ¬ 
ence based on cast e distinction. A member of 
one of the castes or sub-castes when he is con¬ 
verted to Islam ceases to be a member of any 
caste. He becomes just a Mussalman and his 
place in Muslim society is not determined by 
the caste to which he belonged before his 
conversion. learned counsel also conceded that 
generally this is so even when there has been 
a conversion to Christianity. But he said that 
there were several cases in which a member 
of one of the lower castes who has been con¬ 
verted to Christianity has continued not only 
to consider himself as still being a member of 
the caste, but has also been considered so by 
other members of the caste who bad not been 
converted. I am prepared to accept that inst¬ 
ances can be found in which m . s PJ te 
version the caste distinctions might 

This is' somewhat analogous to cases in h 
even after conversion certain families and 
groups continue to b e governed by the law 
bv which they were governed before they be 
came converts. But these are aU cases of J x n 
ception and th e general rule ^ 
operates as an expulsion from the caste, in 
other words, a convert ceases to have any 
Icaste. 


(17a) In my opinion, paragraph 3 of the 
Constitution (Scheduled castes) Order pro- 
cee is on ini general assumption and does not 
talij notice of individual exceptional instances. 
When in any locality, in spite of conver¬ 
sion caste distinctions continue as a gene¬ 
ral rule, then the President evidently takes 
notice of it. Th e proviso to paragraph 3 
of th e Order illustrates this. Apparently 
in Punjab and the Patiala and East 

Punjab States Union members of some of the ^ 
castes in spite of professing the Sikh Religion, 
continue to have caste distinctions. That is 
why the members of thos e castes are deemed 
to be members of the scheduled caste whe¬ 
ther they profess th e Hindu or the Sikh reli¬ 
gion. Presumably on the information which 
must have been placed before th e President 
he was not convinced that as a general rule 
the persistence of cast e differences obtained in 
other parts of the Union in spite of conver¬ 
sion to other religions. It may be that the 
President was mistaken or his information 
was incomplete: but I do not think it is open 
to us to sit in judgment over his decision. 

(18) I have no hesitation in holding that 
paragraph 3 should be read in conjunction with 
paragraph 2 and so read, the Order in effect 
specifies those parts of, or groups within the 
enumerated castes which profess th e Hindu 
religion and directs that they should be 
deemed to be scheduled castes. Though in form 
paragraph 3 is negative in substance the defi¬ 
nition is positive. 


( 19 ) I do not think undue stress should be 
dd on the word “profess”. I think the expres- 
on “profess” is intended to have the , same 
leaning as th e expression “belongs to and 

person belongs to a religion either by birth 
r by conversion. Mere sympathy with or ad- 
liration for particular tenets of any religion 
y a person who was not bom in it and who 
as not been converted to it would not bring 
im within the meaning of the expression 
professing a particular religion. ^Equaliy if 

person has been bom mto a particuiar jel»- 
ion and has not been converted to another 

eligion the mere fact that he is of an ur } ort J^ 
ox tvpe or has no belief personally in the 
“nets of that religion would not take him 
ut of the category- of a person professing that 
eligion. To give an instance a person bom 
f Hindu parents and who has not been co - 
erted to any other religion would no: ^ase 
o be a Hindu merely because-he does not be- 
ieve in the Vedas or has cultivated th e hah - 

f beef eating. This would be » *« ^gwrie 
ation of the personal law to him. Likevu- 

t would be so for political purposes. 

(■>0) i n view of what I have said before, 
t is dear that th e President has not arb‘tra 
ilv specified a part or group which has 
ndependent objective exl ^ ] e led T 5Lte has 

SS--3? as£ 

>efore conversion. 

(21) In my opinion. th e Constitution (Sch^ 
J.fv r" tec) Order is valid and within the 
lowers^of ‘the Sent The petition s the- 
br e dismissed. There will be no order as 
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(22) VENKATARAMA AIYAR J.: I agree. 

(23) ‘By Court’: We certify that this case 
involves a substantial question of law as to 
the interpretation of th e Constitution and in 
particular Art. 341. 

CRK./R.G.D. Petition dismissed. 
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CHANDRA REDDI J. 

Thiruvathammal and another. Appellants v. 
. Vagunathan alias Kuppa Goundan, Respondent. 

Second Appeal No. 496 of 1948, D/- 23-10-51. 

Hindu Law — Marriage — Expenses — Lia¬ 
bility for — Daughter — Father’s liability. 

The father has a legal obligation to meet the 
marriage expenses of his daughter, if it is 
shown that there is joint family property. But 
if there is no joint family property, the obliga¬ 
tion of the father is only a moral or natural 
obligation, but not a legal obligation. AIR 1929 
Mad 586 (FB), Rel. on. Case law ref. (Para 6) 

T. R. Srinivasan and T. V. Hari Rao, for 
Appellants; T. K. Subramania Piliai, for Res¬ 
pondent. 

Cases referred to: 

(’98) 8 Mad L J 105 (Pr 5) 

(’03) 26 Mad 505 (Prs 4. 5) 

(’12) 35 Mad 728: (11 Ind Cas 570) (Pr 5) 
(’30) 53 Mad 84: (AIR (16) 1929 Mad 586 FB) 

(Prs 5, 8) 

» JUDGMENT: This second appeal is filed 
1 by the two plaintiffs in O.S. No. 344 of 1945, 
who are aggrieved by the dismissal of their suit 
by the Courts below. They instituted the said 
suit in the Court of the District Munsif of 
Tirupattur for recovering a sum of Rs. 850 for 
th> expenses incurred in connection with the 
second plaintiff’s marriage, and Rs. 116-3-0 
interest that accrued thereon upto the date of 
th e plaint. 

(2) The first plaintiff is the mother of the 
second plaintiff and the wife of the defendant. 
The marriage between the first plaintiff and 
the defendant did not prove to be a happy 
one, and in or about 1925, the plaintiff sepa¬ 
rated herself from her husband on the latter 
agreeing to pay maintenance, as provided in 
Ex. P-l. At that time, the second plaintiff was 
only two years old. Subsequently, the defendant 
married a second wife, and by her had some 
daughters. In 1940, the defendant issued a 
notice under Ex. P-2 calling upon his wife 
no* to get th e second plaintiff married to the 
former’s brother, and leave th e question of 
the second plaintiff’s marriage to him..In spite 
of this, th e second plaintiff was married to 

w the first plaintiff’s brother & the defendant was 
4|.called upon to meet the expenses of this 
marriage. As h e refused to do so, th e plaintiffs 
Jnstituted the present suit for the recovery of 
the amount mentioned above. 

(3) The suit was opposed on various grounds 
^ ji (5 to the customs of the community ac¬ 
cording to which the marriage expenses are 
® ot incurred by the bride’s party. It is to be 
noted that there is no plea raised in the written 
statement that there is no legal obligation on 
the part of the father to bear the expenses 
01 ae daughter’s marriage. 
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(4) The Courts below dismissed th e suit 
holding that there was no legal obligation on 
the part of the father to perform the marriage 
of his daughter and in support of this view 
they relied upon a decision of a Bench of this 
Court in ’SUNDARLAMMAL v. SUBRAMANIA 
AIYAR’, 26 Mad 505 where it was held that a 
wife, who spent money on her daughter’s 
marriage was not entitled to recover it from 
the husband. 

(5) In -SUBBAYYA v. ANANTARAMAYYA’, 
53 Mad 84, a Full Bench of this Court expres¬ 
sed the opinion that there was a legal obliga¬ 
tion on the part of th e father to meet the 
marriage expenses of the daughter, if the 
family was possessed of joint family property. 
Referring to ‘SUNDARI AMMAL v. SUBRA¬ 
MANIA AIYAR’, 26 Mad 505 and to an earlier 
decision ‘SESHAMMAL v. MUNISAMI MU- 
DALIAR’, 8 Mad L J 105 Ramesam J. who 
was on P of the members of the Bull Bench, 
observed that in thos e cases it did not appear 
that the father was a member of the joint 
family or had ancestral property. I n ‘RANGA- 
NAYAKIAMMAL v. RAMANUJA AIYANGAR', 
35 Mad 728 th e claim of a daughter-in-law to 
recover the marriage expenses of her daughter 
from her father-in-law, who was in possession 
of th e joint family properties was upheld. 

(6) What emerges from these decided cases 
is that th ? father has a legal obligation to meet 
the marriage expenses of his daughter, if it 
is shown that there is joint family property. 
BUi. if ther e is no joint family property, the 
obligation of th e father is only a moral or 
natural obligation, but not a legal obligation. 

(7) Therefore, the main question that arises 
for consideration in this appeal is whether the 
defendant in this case was in possession of the 
joint family property. Though the question of 
the possession of joint family property 
was not specifically raised either in 
the plaint or in the written statement, the 
defendant had specifically admitted that the 
property in his possession' was ancestral pro¬ 
perty. On this admission, it is not open to doubt 
that the property in the possession of the de¬ 
fendant was ancestral property, and from this 
flows his legal obligation to meet the marriage 
expenses of his daughter. 

(8) Though the attention of the lower appel¬ 
late Court was drawn to the ruling in ‘SUBBA¬ 
YYA v. ANANTARAMAYYA’, 53 Mad 84 (FB) 
it contented itself by observing that th e facts 
of the present case wer e entirely different 
from th e facts in ‘SUBBAYYA v. ANANTA¬ 
RAMAYYA’, 53 Mad 84 (F B). The learned 
Judge does not state how th e facts of the 
present case wer e different from those in ‘SUB¬ 
BAYYA v. ANANTARAMAYYA’, 53 Mad 84 
(F B). The Court below entirely overlooked 
the distinction pointed out in ‘SUBBAYYA v. 
ANANTARAMAYYA’, 53 Mad 84 (F B), bet¬ 
ween th e liability of the father to meet the 
marriage expenses of the daughter when h e is 
possessed of joint family property, & the liabi¬ 
lity of such a father when he is not possessed 
of any joint family property. 

(9) It follows that th e judgment of the 
Courts below dismissing the suit on the ground 
that there is no liability on th e part of the 
father, has to b e set aside. The case has to 
go back to th e trial Court for an enquiry as 
to the amount to which the plaintiffs would 
be entitled. 


Thiruvathammal v. Vagunathan ( Chandra Bcddi J.) 
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(10) In th P result, the second appeal is ront nn th» turnover and as the account 

allowed and the case remanded to th e trial 
Court for disposal according to law and in the 
light of the observation made above. The ap¬ 
pellants will have refund of the court-fee paid 
by them in this second appeal. I make no 
order as to costs. 


(11) No leave. 
C.R.K./V.B.B. 


Case remanded. 


A. I. R. 1952 Madras 480 

SATYANARAYANA RAO 
AND RAJAGOPALAN, J i. 

Gadireddy Peda Narasimhalu Naidu and Sons. 

"Petitioners v. Commissioner of Income-tax, 
Madras, Respondent. 

Civil Misc. Petn. No. 14051 of 19o0. D/- 19- 
10-1951. 

income-tax Act (1922), S. 13 - Assesses no 
maintaining accounts properly — Department 
arriving: at profits on basis of estimate 
sessee though entitled to get mfonnation of 
comparable cases is not entitled to detailed 
information regarding their business. 

Where the assessee did not maintain his 
accounts properly to reflect faithfully the 
profits which he had earned in the business 
and the department had to reje ^ c H** f a h c ‘ 
counts and to arrive at the profits ori the 
basis of an estimate, taking the comparable 
cases into consideration: 

Held that the assessee no doubt was en¬ 
titled to get such of the information re¬ 
garding the comparable cases as could pos- 
sibly be disclosed by the department with 
a view to apprise him of the basis on 
which the estimate was made. But he was 
not entitled to detailed information regard¬ 
ing the business of those assessees whose 
profits were taken as the standard of com- 
parison. ' 

.Anno : Income-tax Act, S. 13 N. 6, 8. 

K. Rajah Aiyar, for K. Srinivasan & M- J- 
Swami, for Petitioners; C. S. Rama Rao Sahib, 
for Respondent. 

SATYANARAYANA RAO J.: This application 
under S. 66(2) of the Indian Income-tax Act 
relates to th P assessment year 1943-44, account 
ing year enchng with March 1943. The assessee 
is a firm carrying on business in . 11 

manufactures and also sells dyed cloths During 
the assessment year the assessee returned 3 
profit of Rs. 4200 in respect of his business 
Sn a turnover of Rs. 6,09.649. This return 
the profits 


per cent, on th e turnover and as the accounts 
were not acceptable th e department proceeded 
to estimate the profits on tn e basis of the com¬ 
parable cases of profits made by other mer¬ 
chants in the locality and in th e district which 
range between 15 to 20 per cent. The result 
was the Income-tax Officer arrived at the re¬ 
sult that 15 per cent, profit on the turnover 
of th e retail sales was reasonable in the cir¬ 
cumstances. This decision of the Income-tax 
Officer was accepted on appeal by the Appel- 7 
late Assistant Commissioner and on further 
appeal also by the Appellate Tribunal. 

The main complaint of the assessee before . 
us in respect of his application for directing 
the Appellate Tribunal to make a reference is 
that thes P comparable cases which were taken 
as a standard for arriving at a profit of 15 
per cent, on the retail sales were not Put to 
the assessee. Stated in that form the objection 
is not well-founded for it is clear from the 
order of the Income-tax Officer that he did in 
fact put to the assessee that the accounts 
of dealers in cloth who merely bought and sold 
the goods without dyeing disclosed a gross 
profit ranging between 15 to 20 per cent. In 
the case of one merchant the Income-tax Offi¬ 
cer pointed out to the assessee who also dyed 
the cloths and sold them that the profit was 
171 per cent. The further complaint, however, 
is 'that the outturn of those merchants and the 
magnitude of the business and whether the 
contracts under which the goods were pur¬ 
chased were forward contracts or ready con- 
traots—all those details should have been 
furnished to the assessee and as this was not 
done, the estimate made by the department 
should not be accepted. We are, however un¬ 
able to accept this contention. It must be 
remembered that the situation was the creation 
of the assessee’s own a s he did not maintain 

his accounts properly to reflect 
profits which he had earned in the business. 
The result was the department had to reject 
thp accounts and to arrive at the profits on the 
bisis Of an estimate, taking the comparable 
eases into consideration. The assessee ^ n ,, 
expect the department to disclose not only the 
basis on which they proceeded to make tne 
asssesment but. also to * v e farther details re¬ 
garding the comparable eases. If an invest 
gation of that kind were permitted, there wU 
be no end to th e enquiry and the assessment 
could never be made. The assesses 
was entitled to get such of the information 
regarding the comparable cases as coMd possi- 
blv be disclosed by the department with a| 
view to apprise him of the basis on which the 

estimate was ™ ade ‘ de ^? led ° "formation re¬ 
garding the business of those assessees whose 

UtsVe taken as 


2 Officer on the ground that he inventories EtoT.. 

produced by him in respect of the eloth cljed K. on The application, therefore, for eiere 
„ere incomplete and unreliablet and that he unde;: S. 66(2) mustJ* c we fi* 


were incomplete ana T 

purchases mad* were not proper]ly •<“J* d 
for either under sales or under the closing 

'took 

Out of the turnover of six lakhs odd, 
Rs. 2,52,007 related to sales of cloth in terms 
of bales or wholesale business and the profi 
to respect of it returned by the assessee came 
to about 8 per cent, on the turnover 
Rs. 21,000. This was accepted bv the depan 
ment but in respect of the retail sales 
Rs 3,57,643 the profit worked out only at 


rison. The application, ^ th ‘ sts of 

under S. 66(2) must b e . dismissed with costs 
the Income-tax Commissioner, which we 
at Rs. 150/-. 

Application dismissed. 


C.R.K./R.G.D. 
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A. I. R. (39) 1952 MADRAS 481 (C.N. 106) 
KRISHNASWAMI NAYUDU J. 

The Karnataka Films Ltd., Petnr. v. The 
Official Receiver, Madras, as such the Official 
Liquidator of Chitrakala Movietone, Ltd., and 
others, Resps. 

0. P. No. 429 of 1948, (Appln. No. 1244 of 
1950), D/- 8 & 12-12-1950. 

-if (a) Companies Act (1913), S. 195 — Order 
f against non-resident foreigner — Civil P. C. 
(1908), S. 20. 

Jurisdiction over persons and property, apart 
from principles of international law where 
foreign subjects are involved, is governed by 
legislation passed in the Country where it is 
sought to be exercised. Though the Court has 
power u/s. 195 to pass an order directing a 
non-resident foreigner to appear before the 
Ct. and submit himself for examination it 
should naturally be reluctant to do so as more 
often such order is likely to be ignored and in 
such circumstances the Court will be helpless 
without being able to enforce it. (Paras 5, 6) 

Anno: Companies Act, S. 195 N. 1; C. P. C., 
S. 20 N. 32. 

(b) Companies Act (1913), S. 235 — Appli¬ 
cation against non-resident foreigner — Civil 
P. C. (1908), S. 20. 

An application under S. 235 against a non¬ 
resident foreigner is maintainable and the 
Court has jurisdiction to entertain the same 
and consider the same on merits and an order 
passed in such application urill have the same 
force as a decree passed in a suit against non¬ 
-resident foreigner. (Para 7) 

Anno: Companies Act, S. 235 N. 1; C. P. C., 
S. 20 N. 32. 

(c) Companies Act (1913), S. 229 — Trust 
money — Claim to professional payment — 
Trusts Act (1882), S. 6. 

Where a sum of money is deposited by the 
sole distributor of a film-producing company 
with the company as a permanent deposit for a 
period of five years and it is agreed that the 
same shall be refunded at the end of the period 
or on prior determination of the distribution 
agency and the amount is not to carry interest 
and the Directors of the company instead of 
keeping the amount separately, utilise the 
* n the business of the company. 

Held’: that the deposit made contains all the 
elements of trust contemplated in S. 6, Indian 
irusts Act. The fact that the directors utilised 
n ^V * n the business of the company 
without the knowledge and express consent of 
me depositor can not be taken as a test to find 
ou t whether a trust had been created. 

The depositor is entitled to a preferential 
payment from the Company. But the remedy 
♦ 8 . d iP ositor ** to proceed against the 
o/ the Company other than these specific 
v, and imm °vable properties which are 
me subject of a hypothecation and a mortgage 

AL* ( , 26) 1939 Mad 337 • A1R W> 

1943 Cal 105, rel. on. AIR (29) 1942 All 119 
dxss - from. (Paras 12, 13, 16) 

Airno: Companies Act, S. 229 N. 10, 11 : 
Trusts Act, S. 6 N. 1. ’ 

n / d > C ? m , panies Act <MM>i S. 235 (1) — 

- o,> ir “ ° ,d ‘ mrv 

•iES* the . directors of a Film producing 

tetlMen tl ece r e deposits under an agreement 
• ?‘ween the Company and, the distributor and 

. iM.tn 




there is no direction by the distributor that the 
amount should not be utilised jor any purpose 
and must be kept in a separate account to be 
returned to him or adjusted to the collections 
in terms of the agreement between the parties 
and there is also no resolution of the company 
as to the manner in which the amount is to be 
dealt with or whether it should be invested 
separately and there is nothing to indicate that 
the directors are prevented from utilising the 
money for the purpose of the ordinary business 
of the company and the directors utilise the 
deposit in the course of and for the business of 
the company. 

4 Held that it cannot be said that the direc¬ 
tors have misapplied the funds or committed 
a breach of trust in respect thereof in relation 
to the company and the directors cannot be 
said to be guilty of any of the acts ivithin the 
meaning of S. 235. 1 Case law discussed \ 

(Paras 28, 30) 

Anno: Companies Act, S. 235 N. 1, 7. 

V. K. Thiruvenkatachari for V. R. Natarajan, 
for Petnr. — K. Subramaniam, for Bank — 
K. Srinivasamurthy T. Lakshmayya, Y. Rami 
Reddy and P. S. Chinnappa, for Resps. 

Cases referred to: 

(*96) 18 All 12 (Pr 27) 

(’42) AIR (29) 1942 All 119: (ILR (1942)' 

All 242 F B) (Pr 13)' 

(’93) 17 Bom 662 (Pr 5)' 

(’95) 22 Cal 222: (21 IA 171 PC) (Prs 3, 5)' 
(’43) ILR (1943) ICal 313: (AIR (30) 1943 

Cal 105) (Prs 9, 12, 13) 

(’27) 8 Lah 167: (AIR (14) 1927 Lah 433) 

(Pr 27)1 

(’18) 35 MLJ 189: (AIR (6) 1919 Mad 883) 

(Pr 5) 

(’35) 68 MLJ 506: (AIR (22) 1935 Mad 545)' 

(Pr 5)' 

(’39) AIR (26) 1939 Mad 337: (183 IC 203) r 

(Prs 9. 10, 12, 13) 
(’41) ILR (1941) Mad 120: (AIR (28) 1941 

Mad 53) (Pr 27) 

(’26) 1 Luck 334: (AIR (13) 1926 Ou(Jh 243) 

(Pr 27) 

(’37) AIR (24) 1937 Pat 196: (15 Pat 630) 

(Pr 3) 

(1880) 12 ChD 522: (41 LT 46) (Pr 5) 
(1880) 14 ChD 660: (42 LT 559) (Pr 21) 
(1880) 14 ChD 335: (49 LJCh 446) 

(Prs 22, 28)' 

(1883) 21 ChD 519: (52 L J Ch 217) 

(Prs 23, 28) 

(1887) 12 AC 652: (57 LJCh 552) (Pr 25)' 
(1890) 59 LJCh 616: (62 LT 873) (Pr 26) 
(1932) 2 Ch 196: (48 TLR 525) (Pr 6)’ 

JUDGMENT: The company which Is under 
liquidation is an unregistered company not 
having been registered under the Indian Com¬ 
panies Act & in respect of which a winding 
up order has been made. The company had its 
head office in Colombo & a branch of which 
which was in Mathurai has now been wound 
up. Respondents 3 to 11 who are the directors 
of this company are all permanent residents 
of Ceylon & the applicants ask for an order 
that these respondents who were directors of 
the company may be directed to submit them¬ 
selves for public examination under S. 195, 
Companies Act, & that they may be proceeded 
against for misfeasance under S. 235 of the 
Act. There is also a further prayer that the 
applicants’ claim for payment of the deposit 
amount may be treated as preferential claim. 
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(2) The applicants entered into an agreement 
on 7-9-1946 with the company & they were 
appointed distributors for the company’s pro¬ 
duction for certain territory & a sum of Rs. 
50,000 was paid as deposit as follows: Rs. 
15000 on 7-9-1946, Rs. 10000 against delivery 
of copies of “Kumaraguru” & the balance of 
Rs. 25000 was to be paid on or before 27-10- 
1946 The grievance of the applicants is that 
in spite of demand the company has not re¬ 
funded the deposit of Rs. 50,000 or such other 
amount as would be found actually due out of 
the deposit, that in contravention of the terms 
of the agreement these monies were utilised 
by the company & that the directors should 
be made liable to pay for breach of trust or 
misfeasance caused by them & that they should 
also submit for public examination regarding 
their dealings & other matters concerning the 
company. 


(3) Apart from the merits, a preliminary 
objection was taken as to the jurisdiction of 
this Court to consider an application of this 
nature under Ss. 195 & 235, Companies Act. It 
is contended that the directors who are per¬ 
manent residents of Ceylon which is a foreign 
territory cannot be proceeded against & that 
no summons could be issued under S. 195 com¬ 
pelling them to appear & that .?° or ^ , c 0 a " 
be made directing them to reimburse any loss 
or to make any payment for any misfeasance 
on their part under S. 235, Companies Act. The 
decision in ‘Bishadandu Gupta v. H. Langham 
Read’, AIR (24) 1937 Pat 196 ,is cited in sup¬ 
port of this contention. In that case in respect 
of a company which was registered within the 
Province 1 'but some of whose directors were 
residing in England & against whom an appli¬ 
cation under S. 235 was made in order to en 
quire into their conduct, it was held that the 
High Court had no jurisdiction over persons 
Residing in England but had jurisdiction only 
on persons, residing in British India. though in 
a different Province, & that therefore an e - 
auirv should be made only with respect to the 

directors residing in British ^‘^i-ijsh ^dia 
respect to those residing outside British India. 

It was observed by Wort Ag. C. J. at p. 19 

follows: , , .. 

••It is the principle of international law that 
a Court shall not serve its processes on persons 
outside its own jurisdiction & upon persons 
against whom if an order was made the order 
cannot be enforced. It is expressed in these 
words: ‘extra territorium jus decenti non pa 
tur leeis extra terrorum non obligant. 

A passage from the judgment of their Lord- 
shins of 8 the Privy Council in ‘Gurdayal Singh 
v Raja of Faridkof, 22 Cal 222, is quoted. 

11 “AU S jurisdiction is properly territorial, & 

JSS (With 

A h Questions of status or succession gov¬ 
erned by domicil, it may exist as to persons 
domiciled, or who when living were domiciled, 
within the territory.” 


Reliance has also been placed on a passage in 
Cheshire’s Private International Law at p. 100 
which is as follows: 

“The general doctrine of English law is that 
the exercise of civil jurisdiction, in the absence 
of an Act of Parliament, must in all cases be 
founded upon one or other of two principles, 
namely, the principle of effectiveness or the 
principle of submission. 

The principle of effectiveness means that a ? 
judge has no right to pronounce a judgment 
if he cannot enforce it within his own terri¬ 
tory The elementary fact several times stated 
by'Holmes J. that ‘the foundation of jurisdic¬ 
tion is physical power’, is worthy of attention, 
although, as we shall see, there are certain 
exceptional cases in which jurisdiction may be 
assumed by virtue of statute over persons who 
are abroad & thus not within the power of 
the Court. Power in this connection means 
that physical power which becomes exercisable 
because the property which is the subject mat¬ 
ter of the suit is in England or because the 
defendant is present at the time of sendee 
of the writ in England, &, broadly speaking 
it is true to say that an English Court does not 
consider itself competent to adjudicate upon a 
claim if neither of these elements is present. 

In such a case the maxim is ‘actor acquitur 
forum rei’ & the pltf. has no alternative but 
to sue the deft, in the country where he hap- 

P6 It is argued relying on this passage that the 
purpose of an application under S. 195 is to 
summon any officer of the company & exa¬ 
mine him on oath concerning any dealingor ^ 
affair or property of the company OT direct hi 
or require him to produce any document&if 
he refused to come to Court at the 
pointed, the Court may cause him to be a ppre- 
hended & cause him to be brought before it lor 
examinatiotf U & that directors of the company, 
not being subject to the jurisdiction of 
High Court, cannot be summoned & compe ^ 

To appear & no process for the purpose couW 
be executed in a foreign territory & that there 
is no purpose in issuing a summons under 
195 as it cannot be enforced by V° urt , 

S SETTS’ itfS rg- 

n MS t^rM sg 

diction to issue a summons under S. 

therefore this Court has no ^Unregistered 
(4) This company being an unreg 

company & carryingonitsbusinjs 

jurisdiction of the High { the 

up under the Provisions of Part ^ Qf 

Indian Companies Act & for tne P is deemed 

winding up, an unre ^ij®. d in P the Province, 
to be a company regWered in.we t0 

and the provisions of the Act wt unreg l ' istered 
winding up are held toaPPly^o ^ wUfa cer . 
companies which have o® 6 ”. Therefore the 
tain exceptions under 8. 201. ™«“ vlsioII5 
applicant maintains that since al ne p 
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Further, it is pointed out that even in respect 
of companies which are registered outside Bri¬ 
tish India, Part IX of the Companies Act is 
made applicable to them & such companies 
which are incorporated outside the Indian 
Union shall comply with certain requisitions 
of the Registrar to file certified copies of the 
Charter or Articles of the company, the full 
address of the registered or principal office 
J of the company, a list of directors and manag- 
ers of the company, the names & particulars of 
persons resident within India authorised to ac¬ 
cept on behalf of the company process & any 
notices required to be served on the company 
etc. This company has complied with the pro¬ 
visions of S. 277 & it is therefore argued that 
there has been a submission to jurisdiction of 
the Courts of this State & that therefore even 
if initially this Court had no jurisdiction they 
have acquired jurisdiction by virtue of the 
foreign company submitting itself to the juris¬ 
diction of the Indian Courts. 

(5) Jurisdiction over persons & property 

1 apart from principles of international law 
where foreign subjects are involved, is gov¬ 
erned by legislation passed in the country where 
it is sought to be exercised. In so far as suits 
are concerned the C. P. C. & the Letters Patent 
apply. S. 20, C. P. C. provides the forum in 
which suits can be instituted. S. 19, C. P. C. 
provides that where a suit is for compensation 
for wrong done to a person or to movable pro¬ 
perty, if the wrong was done within the local 
limits of the jurisdiction of one Court and the 
deft, resides, or carries on business, or per- 
i sonally works for gain, within the local limits 
I of the jurisdiction of another Court, the suit 
may be instituted at the option of the pltf. 
in either of the said Courts. There are rules 
for service of summons on persons who are 
residing outside the jurisdiction of such Courts 
& even in foreign territories. It is therefore 
open to the pltf. to institute a suit in the Court 
within the limits of which the cause of action 
arises even though the deft, resides outside the 
limits of the jurisdiction of the Court in which 
the suit is instituted & where the cause of 
action arose. Service is made usually by re¬ 
gistered post & if the deft, who is in a foreign 
territory accepts summons but does not appear 
the suit could be proceeded with & a decree 
passed if the pltf. establishes his claim. This 
position was considered in ‘Rajabai Narain v. 
Haji Karim’, 35 MLJ 189, where on an ob¬ 
jection taken that a local Court is not entitled 
to exercise jurisdiction over a non-resident 
foreigner where the cause of action arises 
within the jurisdiction of the Court, it was ob¬ 
served by Knshnan J. as follows at p. 193: 

“This objection is not valid, as a municipal 
vourt is entitled to exercise jurisdiction over a 
non-resident foreigner where the cause of action 
* wi . t 1 lun , lts Jurisdiction. The question 

whether its decree could be enforced against 

r™ i 1 for , ei ^ n state is a question for dis¬ 
posal of that state.” 

5n R ‘ N ^ 1 l k ? da v,u i11 ^ v - ? uniu Pmai ’> 68 MLJ 
h° a 8 ’ Venkatasubba Rao J. considered the ques- 

clnrt J h if ther the aPPjfcation of S. 20 was ex- 
cluded by reason of the fact that deft, is a non- 
rerident foreigner. After referring to the fol- 
in the ‘Faridkot case (Gurdayal 
Singh v. Raja of Faridkot’, 22 Cal 222, namely, 

L ^J.the foreign decree) must be regarded as 
mere nullity by the Court, of other nations 




except (when authorised by special local legis¬ 
lation) in the country of the forum by which 
it was pronounced.” 
it was observed 

“That shows that though by International 
law such a decree is a nullity, in other words, 
will not be recognised by Courts of other 
nations, it is nevertheless, valid, when autho¬ 
rised by special local legislation, in the country 
ol the forum by which that decree was pro¬ 
nounced.” 

The learned Judge later on observes as fol¬ 
lows: 

“This distinction is very clearly brought out 
in the judgment of Starling J. in ‘Girdhar 
Damodar v. Kassigar Hiragar’, 17 Bom 662. The 
learned Judge observes that it would be the 
duty of the Courts acting in the execution of a 
statutory enactment, to give effect to it, it 
being immaterial whether the judgment ren¬ 
dered would, in the circumstances, be recognised 
by foreign tribunals as being consistent with 
International law & the general principles of 
justice, & in support of this view he cites the 
observations of James L. J. & Cotton L. J. in 
‘Ex parte Blain in re Sawers’, (1880) 12 ChD 
522. 

U is therefore, unnecessary to consider what 
would be the effect of an order or decree which 
is passed by this Court provided it is autho¬ 
rised by local legislation empowering the Court 
to entertain a proceeding for the purpose & 
pass an order or decree as is provided, & 
whether that order or decree would be treated 
as a nullity, whether the person against whom 
the order or decree is passed would comply 
with it or whether it could be exercised. These 
are all matters which do not arise in order to 
enable a Court to exercise jurisdiction, to re¬ 
ceive and adjudicate upon matters which it is 
competent to do by virtue of the legislation 
authorising the Court to act. 

(6) It is argued that these are matters in 
personam & directions against an individual 
compelling him to do certain things should not 
be given if the court could not enforce the same 
& it would be futile to pass such orders direct¬ 
ing the non-resident foreigner to submit him¬ 
self for examination & such ineffective orders 
should not be passed There is force in this 
contention, but that does not mean that the 
court has no power to pass an order under 
b. 195 directing the non-resident foreigner to 
appear before the court & submit himself for 
examination though more often it is likely to be 
ignored & m such circumstances the court will 
be helpless. The question is whether in such 
circumstances it is advisable, knowing that such 
an order would be ineffective, to use its dis- 

nntciM & ? 0t pa ~ u . the order which il cannot 

T v*H? P™ d Ple is enunciated in 
Vocalion (Foreign) Ltd., in re’ (19*32} n 

™ ofl„ P „s: 5 ’ ty W * Ueh ™ "•£ 

The Court in general is very reluctant tn 

WW a - iur j sd ? ction in personam against a 
foreigner in relation to a matter in which there 

an effective order. It may be added 
ou ght to be satisfied before 
th ® order that it will not hesitate if 
r h a e O der is disobeyed, to commit or seques- 

default ” Pr ° Perty ° f the person or eompSyta 

I therefore consider that the objection to this 
Court issuing an order under S. 195 directing 
respondents 3 to 11 to submit themself 
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public examination has undoubtedly great 
force. Such an order will be ineffective Sc the 
Court should naturally be reluctant in passing 
such an order though the Court may have 
power under S. 195 to make an order in terms 
of that section. I am therefore of opinion that 
the applicant will not be entitled to an order 
against the respondents 3 to 11 under S. 195 
directing them to submit themselves for public 
examination, on the ground that it is inadvis¬ 
able to pass such an order. 

(7) But the application under S. 235 stands 
on a different footing altogether. In respect of 
certain acts of the directors amounting to mis¬ 
feasance Sc breach of trust, the case is they are 
liable to account & bring back certain sums of 
money Sc for that purpose the Court is asked 
to examine into the conduct of those directors 
& compel them to pay the amount in respect of 
which they have committed breach of trust. 
This proceeding, is in the nature of a suit for 
recovery of monies wrongfully converted by a 
person who happens to be a non-resident 
foreigner. If this proceeding is instituted by 
way of a suit, the provisions of Ss. 19 & 20, 
C. P. C. would be applicable & since the cause 
of action arose within the local limits of the 
jurisdiction of this Court, though the defts. — 
the persons who are liable to account reside 
in a foreign territory, a suit can very well be 
laid and summons served in the manner pro¬ 
vided by the rules Sc a decree could be passed. 
How and in what manner the decree would be 
treated by the foreign Court is immaterial for 
the decree is nevertheless valid though it may 
be treated as a nullity by the foreign Court. It 
is also equally unnecessary to consider whe¬ 
ther such a decree could be enforced against 
him. The Court is competent to pass such a 
decree by virtue of the local or municipal law 
governing the exercise of such jurisdiction. S. 
235 provides only a summary remedv to the 
applicants who agitate this question by way of 
Judge s summons, which otherwise snould 
wav of a suit, by virtue of the rules framed 
under the Companies Act enabling apphcations 
of this nature to be brought by way ofJudge- 
summons. In so far as service of notices of 

such summons is concerned. R. <L t of J. h k ® thf 
framed under the Companies Act makes the 
rules of the Original Side as amended from 
time to time applicable to all proceedings u ™3er 
the Act O. IV. R. 6 (c) of the Original Side 
Rules contemplates service . ° f “““gjjj a ° n 
deft residing beyond the limits of India, bo 
there is no question of there being no Provision 

of any kind to enable notice of summons b*mg 

served on the defendant who Is residing m a 
foreign territory. Unlike an application under 
S 195, a proceeding under S. 235 is not for 
public examination of the non-resident director 
but it is for the Court to enquire into his 
conduct & ascertain whether he is liable to 
reoav or restore any monies or property or 

"n emed director does not choose lo .pp egj^ 
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to the conduct'of the director in the matter & 


decide about his liability to the applicant or to 
the company & an order could be made direct¬ 
ing the particular director to bring in any 
amount which he has misapplied, retained or 
in respect of which he has committed breach 
of trust or misfeasance which order would be 
in the nature of a decree. If the concerned 
director has any properties within the juris¬ 
diction of the State such an order could very 
well be executed against those properties & if 
there are no such properties, the order will 
have the same force Sc effect as a decree passed 
in a suit against a non-resident foreigner. I 
am therefore of opinion that whatever may be 
the position as regards the application under 
S. 195, an application under S. 235 is main¬ 
tainable Sc the Court has jurisdiction to enter¬ 
tain such application Sc consider the same on 
its merits. In the view which I am taking it 
is not necessary to consider as to whether 
there is jurisdiction conferred on this Court by 
reason of the foreign company having complied 
with the requisitions in the Companies Act 
under Prat X, S. 277. 

(8) The claim for preferential payment is 
made on the ground that the sum deposited 
was trust money since a trust was created in 
respect of this amount in favour of the appli¬ 
cants. In order to arrive at a decision whe¬ 
ther a particular deposit constituted a trust or 
not, it is necessary to consider the particular 
terms under which the monies were deposited. 
Ex. P. 1 is the agreement which is in the form 
of a letter written by the company to the appli¬ 
cants. It is as follows: 

•‘Dear Sirs, 

We have pleasure in confirming you as our 
distributors for all our productions, commenc¬ 
ing from Sri Kumara Guru for a period of five 
vears, for the territory comprising Mysore; State, 
Coorg. South Canara Sc Bombay Presidency, 
excluding Bombay City proper, on the follow¬ 
ing terms: 

1. You shall deposit with us a sum oi w. 
50.000 (Rs. fifty thousand) in the manner fol- 
lowing: Rs. 15.000 to be paid today, balance 
Rs. 10.000 to be paid against delivery of the 
copies of Sri Kumara Guru &: the> b|Jance Xs. 
25.000 to be paid on or before the 22nd October 
1946. This sum of Rs. 50.000 shall be a perma¬ 
nent deposit with us for a period of five years 
& shall be refunded at the end of th ® ab °7* 
period or on prior-determination of the to- 
tribution agency. This amount shall not carry 

any interest whatsoever." , 

There are other terms also whereby the appU 
cant« were to be entitled to a commission of 
15 % T St. on the takings of the films & the 
company was to supply two new pictures every 
SS? the film called Sri Kumara Guru haigng 
been one of the pictures supplied in the first 
instance. There is also a provision: f 
minating the distribution agency by gmng 
three calender months’ notice In writing. Th 
receipts were granted by the company tor pay 
3 bvthe applicants of the sums o t Bs. 

S00. Rs. 10.000 & Rs 

l^eipto are stated to be as “beingIP***P°*> 
against distribution agency*. Another nun 
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having been complied with, the company has 
intimated that the agreement stood cancelled 
and the applicants asked for the return of the 
deposit intimating that whatever prints and 
publicity materials lying with them will be 
immediately returned on the return of the 
deposit. There is a further demand made by 
the applicants under Ex. R. 2 dated 5-2-1948 
for the return of the deposit followed by a 
further demand dated 5-3-1948, Ex. P. 4, to 
which the company replied on 10-3-1948, Ex. R. 
3 asking the applicants to censor the picture 
“Thai Nadu” at an early date Sc “adjust the 
collections against the deposit given to us with 
a view to reduce the balance” Sc mentioning 
that the agreement of 7-9-1946 still holds good 
& also expressing the company’s readiness to 
entrust all their productions to the applicants 
for distribution. The applicants finally sent 
a notice of demand through their Advocate, 
Ex. R. 4, in which while demanding the return 
of the deposit amount of Rs. 50,000 it was 
observed as follows: 


“You requested my clients to exploit Thai 
Nadu* & adjust the collections against the 
deposit, which could not be done for the obvious 
reason that the said picture was not passed 
by the censors here Sc you never moved in 
the matter to have it censored here.” 

The applicants filed a petition for winding up 
on 30-12-1948 Sc in the petition the applicants 
stated that they are entitled to the repayment 
of Rs. 50000 paid to the company as preferen¬ 
tial payment Sc a further sum of Rs. 30000 as 
damages for non-fulfilment of the agreement 
dated 7-9-1946, amounting in all to Rs. 80000 
less Rs. 7698-5-3 by realisations leaving a 
balance of Rs. 72301-11-3 due by the company 
to the applicants. It may be stated here that 
in the balance sheet of the company for the year 
ending 31-12-1946, Ex. P. 3, a sum of Rs. 
68932/- 29 cents is shown as “Distributors’ 
deposits” under the column Sundry creditors. 
There are also entries relating to deposits 
called “representatives' deposits” Sc “producers’ 
deposits". 


(9) Relying on the decisions in ‘re Travan- 
core National and Quilon Bank Ltd.’, 
AIR (26) 1939 Mad 337 Sc ‘Kshetra Mohandas 
v. D. Basu’, ILR (1943) 1 Cal 313, it is con¬ 
tended on behalf of the applicants that the 
sum of Rs. 50,000 paid as distribution deposit 
is a trust fund & therefore the applicants are 
entitled to preferential payment. 

(10) In ‘re Travancore National Sc Quilon 

Bank Ltd.’, A I R (26) 1939 Mad 337 

where an employee was required to deposit a 
certain amount as security for the post he 
held Sc the amount was returnable to him 
at the end of his service, it was held that 
the amounts were to be held by the Bank in 
trust for the employee until termination of his 
services as a security for his good behaviour so 
that in case he is found guilty of any act or 
omission in discharge of his duties Sc loss should 
result therefrom the bank might recoup such 
loss & pay the balance. In that case a separate 
account was kept for such deposit and receipts 
were granted to the employee in respect of it 
« the amounts so deposited were however to 
carry interest. It was held in that case that as 

mjS*™*}* were received by the bank on a 
sgedflo understanding to be applied by the bank 

amounts constituted 
money in the hands of the bank & did not 


form part of the assets of the bank divisible 
among its creditors & the fact that these 
amounts were to carry interest did not alter 
its character. 

(11) S. 282-B (1), Companies Act makes the 
position as regards such moneys or securities 
deposited by employees in pursuance of their 
contracts of service clear & it is provided that 
such moneys should be kept or deposited by 
the company in a special account in a scheduled 
bank & that no portion thereof shall be utilised 
by the company except for the purposes agreed 
to in the contract of service & any director or 
other officer of the company contravening the 
provisions of that section is liable on convic¬ 
tion to a fine not exceeding Rs. 500. Since 
the bank in which the deposit was made in the 
decision cited was governed by the provisions 
of the Travancore regulations, where there was 
no corresponding provision to S. 282 B (1), 
the learned Judge, Venkataramana Rao, J. had 
to consider the law bearing on the subject ex¬ 
haustively & he came to the conclusion that 
there is a relationship of trustee and ‘cestui 
que trust’ between the company & the em¬ 
ployee. 


(12) The decision in Kshetra Mohandas v 
D. Basu’, ILR (1943) 1 Cal 313 is a decision 
on the point raised in this application. The 
question that arose for consideration there was 
about the nature of a deposit made by a selling 
agent of the company’s goods. The contract 
of agency provided for a security deposit of 
Rs. 10500 carrying interest at the rate of 3 per 
cent, per annum. There was a provision in 
the agreement that the company would be en¬ 
titled to appropriate any damage or any 
amounts for which the selling agent did not 
account for from and out of the security 
deposit. It was held that the security deposit 
of the agent in the hands of the company must 
be regarded as impressed with a trust or held 
m a fiduciary capacity by such company & 
that the agent is entitled to get back the whole 
of the security deposit even after such com¬ 
pany goes to liquidation. Both ‘In re Travan¬ 
core National & Quilon Bank Ltd.’, AIR (26) 
1939 Mad 337 & ‘Kshetra Mohandas v. Basu’, 
ILR (1943) 1 Cal 313, there was in particular 
a stipulation as to provision of payment of in¬ 
terest by the company which implied that the 
comply could utilise the monies. It was argued 
that it could not therefore have been intended 
that the deposit should be kept separate or 
must be deemed to be paid into the hands of 
the company to be held by them in a fiduciary 
capacity. In the present case, there is no pro¬ 
vision as to payment of interest. The language 
of the document here is simple. It is provided 
that the sum of Rs. 50,000 shall be a per¬ 
manent deposit with the company for‘a period 
of five years & shaU be refunded at the end of 
the above period or on prior determination of 
the^ distribution agency & that the amount 
shall not carry any interest whatsoever. There 
is therefore nothing to distinguish this case 
from the decision in ‘Kshetra Mohandas v D 
Basu’ ILR (1943) 1 Cal 313, that there was a 
provision lor payment of interest which could 
be argued as a circumstance to be taken info 
consideration in favour of the company that 
the depositor never intended the amount to be 
kept as a separate fund, but permitted it to be 
,J ust a , s any kind of deposit & that there- 
fore it would only be a creditor S not a ‘cestui 
que trust. I agree with the reasoning of the 
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learned Judges in ‘Kshetra Mohandas v. D. 
Basu\ ILR (1943) 1 Cal 313, & hold that the 
amount of Rs. 50,000 in the hands of the com¬ 
pany is impressed with a trust. 

(13) It is contended on behalf of the direc¬ 
tors by Mr. Lakshmayya that the elements of a 
trust as are required for the creation of a trust 
laid down by S. 6 of the Trusts Act are absent 
in this case. S. 3 defines as follows: 

“A ‘trust* is hn obligation annexed to the 
ownership of property, & arising out of a con¬ 
fidence reposed in & accepted by the owner, 
or declared & accepted by him, for the benefit 
of another, or of another 8c the owner.** 

Under S. 6 a trust is created when the author 
of the trust indicates with reasonable certainty 
the intention to create a trust, the purpose of 
the trust, the beneficiary & the trust property 
& transfers the trust property to the trustee. 

I fail to see how any of these elements are 
absent with reference to the deposit made by 
the applicants. The purpose of the trust is for 
the fulfilment of the obligations under the 
agreement. The beneficiaries are the applicants 
& the company under certain circumstances. 
So long as the applicants fulfil their obligations 
under the agreement they are the sole bene¬ 
ficiaries; but failure to fulfil to any extent 
would deprive them of the full benfits of the 
trust, the company being entitled to withhold 
such monies. It is pointed out that in so far 
as the intention of the depositee, that is, the 
company is concerned, it can be seen from the 
way in which the amount was utilised for the 
purpose of the company, that the company 
never intended that the amount should be a 
fund entrusted to them for a specific purpose 
& should not be utilised by them 8c will be 
returnable to the applicants ‘in specie* subject 
to such deductions as may arise in case the 
applicants did not fulfil their obligations 8c 
that therefore the applicants would not be en¬ 
titled to rank as any other creditor. Further, 
that the intention to trpat this amount as not 
a trust is also shown by the circumstance that 
this deposit was not kept as a separate fund 
but was mixed with the funds of the company 
8c subsequently utilised by the company for its 
own purposes 8c the fact that such utilisation 
was made by the company shows that the in¬ 
tention must have been otherwise. In support 
of his contentions the learned counsel relied on 
the Full Bench decision in ‘Maheshwari Bros, 
v. Official Liquidators*, AIR (29) 1942 All 119. 
In that case the managing agents of the com¬ 
pany under liquidation entered into an agree¬ 
ment of agency whereby they deposited a sum 
of Rs. 50,000 with the company as security for 
the fulfilment of their obligations. The com¬ 
pany being ordered to be wound up, the agents 
claimed a preferential payment of the sum of 
Rs. 50000 with interest & also claimed a charge 
on the machinery 8c other goods of the com¬ 
pany, since under the agreement a charge was 
created. It was contended by the agents that 
the money deposited with the company was 
trust money 8c as such was not part of the 
assets of the company 8c should be returned 
ii them. On the facts 8c circumstances of the 
case, having regard to the creation of a charge 
on the company’s assets 8c to the provision for 
payment of interest by the company & to the 
fact that the money was deposited by the 
agents of the company into the general assets 
of the company 8c was subsequently utilised by 


the company for their general purposes, the 
learned Judges held that no trust was created, 
8c they observed that every case of this kind 
will fall to be considered on its own facts 8c 
circumstances. The circumstances referred to 
above weighed with the learned Judges 8c they 
observed as follows: 

“We think that a fair test of whether a sum 
of money of this kind is to be held as a trust 
fund or not is to ask whether, in the circum¬ 
stances, it was intended that it should remain 
segregated fund, or whether it should, on pay¬ 
ment, become the property of the company 8c 
be compensated for by the company’s express 
or implied covenant to repay it in exactly the 
same way as the customer’s deposit in a bank 
creates the relationship of debtor 8c creditor: 
We think that the circumstance that it passed 
into the general assets of the company 8c was 
utilised by them for their general purposes is 
a strong indication that the latter view is the 
correct one, as the first duty of a “trustee” is 
to avoid mixing the trust funds with his own 
or to use them for other than trust purposes.** 
This decision, as observed by the learned 
Judges, is a decision on the facts 8c circum¬ 
stances of that case. But in so far as the pro¬ 
vision for interest is concerned, I prefer to 
agree with the views of the learned Judges 
expressed ‘In re Travancore National 8c Quilon 
Bank Ltd.’, AIR (26) 1939 Mad 337, and 
‘Kshetra Mohandas v. D. Basu’, ILR (1943) 

1 Cal 313, that the provision for payment of 
interest need not necessarily militate against 
the case that a trust was created. But with 
respect to the learned Judges in ‘AIR (29) 
1942 All 119*, I do not think that the test as 
laid by them, namely, the circumstance that 
the money passed into the general assets of the 
company 8c was utilised by them for their gene¬ 
ral purposes is a strong indication that the 
amount was not deposited as a trust is a cor¬ 
rect one. The intention to create the trust 
should primarily be that of the author of the 
trust first which must be accepted by the per¬ 
son in whose favour the confidence is reposed 
as a trustee. If the company, who should be 
in the position of a trustee, without reference 
to the consent of the person who deposited, 
utilised the funds for general purposes and 
failed to carry out the intention of the trust 
by mixing the fund with the funds of the com¬ 
pany or using the same for purposes other than 
for which it was deposited that could not be 
taken as a test to find out whether a trust 
has been created. It may be that the inten¬ 
tion on the part of the author of the trust is 
not expressed. The subsequent conduct of the 
company in utilising the fund might throw a 
light on whether the intention of the parties 
was to create a trust. But that cannot be a 
conclusive or a safe test in such cases, since 
even in a case where a deposit has been made 
for a specific purpose, as in the Present 
if the person who has received the deposit 
applies it for purposes other than for which it 
is deposited, that would amount to a breach ot 
the conditions of the deposit & would not be 
taken as a consideration in arriving at the in¬ 
tention as to the nature of the deposit. I am 
therefore unable to agree with the decision in 
‘Maheshwari Bros. v. Official Liquidators, 
AIR (29) 1942 All 119. 

(14) An argument is advanced on behalf ot 
the directors that the statement made by the 
applicants in the petition for winding up, 
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namely that they deduct a sum of Rs. 7698-5-3, 
being the realisations & claim only the balance 
due by the company, must be taken as proof 
positive that the applicants never intended to 
create a trust in respect of the sum of Rs. 
50 000 since they agreed to the deduction out 
of’ it, of the sums accountable by the appli¬ 
cants to the company & that the intention was 
not that this sum of Rs. 50000 should be kept 
separate and returned. But this argument loses 
sight of the terms under which & the specific 
purposes for which the deposit has been made. 
This deposit has been made or demanded by the 
company & agreed to by the applicants as 
security for the fulfilment of the obligations 
under the agreement by the applicants & one 
of the obligations is to render an account of the 
collections & realisations from the films en¬ 
crusted to them & therefore such a deduction 
is only in pursuance of the terms of the trust 
Sc not in derogation of it. There is nothing 
incompatible or foreign to the terms under 
which the deposit was made that this deduction 
has been agreed to be made by the applicants. 

I have therefore no hesitation in holding that a 
trust has been created in respect of this 
deposit under the agreement dated 7-9-1946 & 
that the applicants are entitled to a preferen¬ 
tial payment from the company. 

(15) The next question that arises for deci¬ 
sion in this case is as to the rights ‘inter se’ 
between the Madura Bank Ltd., Sc the appli¬ 
cants with reference to the assets of the com¬ 
pany. The Madura Bank Ltd., hold a mortgage 
decree against the properties of the company in 
O. S. No. 49 of 1949 on the file of the Subordi¬ 
nate Judge’s Court, Madura. They advanced a 
sum of Rs. 3 lakhs on the pronote executed by 
the directors & on the security of the mova¬ 
ble Sc immoveable properties of the company 
particulars of which are given in the schedule 
to the decree. The machinery Sc other mova¬ 
ble Sc immovable properties have been 
mortgaged. The applicants claim priority over 
that of the decree in favour of the Madura 
Bank on the ground that the amount deposit¬ 
ed by them is a trust amount which could 
not be subjected by the company to any 
charge, or in any event be held liable to any 
charge or mortgage created by the company 
Sc that the bank had notice that this amount 
of Rs. 50000 was a deposit amount Sc not the 
assets of the company, as could be seen from 
the balance sheet Ex. P.3. 

(16) An ex-director of productions of the 
company was examined on behalf of the 
applicants to establish that the agent of the 
Madura Bank Sc an accountant came to the 
company’s premises, looked into the statement 
of affairs of the company Sc the balance sheet 
Sc they questioned the management as to 
where this deposit was kept, checked the 
securities Sc it was only thereafter that the 

k loan was granted. But, a witness on behalf 
of the Madura Bank denies that either the 
Bank’s agent hr anyone went Sc inspected the 
accounts and other papers of the company. 
He states that they did not look into the 
balance sheet Sc they were not aware that 
there was such a balance sheet Sc that they 
came to know of it only after the mortgage 
was executed. Whatever may be the real 
truth as regards whether the bank had know¬ 
ledge of this deposit of Rs. 50000 by the 
applicant? witb the company & whether Jt we§ 


with the knowledge that the deposit amount has 
to be repaid, the bank advanced this amount on 
the hypothecation of the properties of the com- 
pany, it is not likely that the Madura Bank 
would have failed to look into the balance sheet 
as no businessman of ordinary prudence would 
have agreed to give an advance of 3 lakhs 
without knowing the affairs of the company. 
If they had looked into the balance sheet, they 
could have found that a sum of Rs. 68932 & 
29 cents was kept by the company as distri¬ 
butors’ deposits”. But, it was however unneces¬ 
sary for them to make further investigation 
as regards the deposit since what they were 
taking as security was not the entire assets of 
the company, but only the movable & immov¬ 
able properties specified in the schedule to 
the document creating the mortgage. Unless 
it could be the case of the applicants that by 
reason of the deposit being in the nature of a 
trust, a charge was created on all the proper¬ 
ties of the company on the date of such deposit, 
it does not matter whether the deposit 
which was with the company, as other deposits, 
is in the nature of trust or otherwise. Since 
the bank was concerned only with the securities 
that were offered to them, which were speci 
fic moveable & immoveable properties, & in so 
far as these properties were concerned, the Bank 
were given a charge, it cannot be stated that the 
applicants would be entitled to a charge over 
these specific properties, which are the subject 
matter of hypothecation & the subsequent 
mortgage decree in favour of the bank. I do not 
think that the bank’s rights are in any way 
affected & they are entitled to enforce the charge 
against the company by reason of the fact that 
they are secured creditors, being mortgage 
decree-holders. The remedy of the applicants 
in respect of this deposit of Rs. 50000 would 
be to proceed against the other assets of the 
company & not against these specific movable 
& immovable properties so as to deprive the 
Madura Bank of their right of proceeding 
against the case & recovering the amount due 
to them. 

(17) The question that remains for determi¬ 
nation is whether respondents 3 to 11, the direc¬ 
tors of the company, or any of them, are liable 
for misfeasance in respect of the deposit amount 
& whether they should be personally directed to 
pay the amount to the applicants. The allega¬ 
tions in the affidavit regarding this prayer is 
very vague & excepting stating that the direc¬ 
tors of the respondent company should also be 
made to pay for breach of trust or misfeasance, 
there is nothing alleged as to what the misfeas¬ 
ance or breach of trust that the directors had 
committed and in what manner they had 
become responsible & what is the failure of 
their duty which would make them liable to 
the applicants. The joint Official Liquidator has 
filed an affidavit wherein he states that from 
the records available there are not sufficient 
materials to come to the conclusion that there 
has been any act of fraud or misfeasance by 
the directors. The directors while denying their 
liability state through their Chairman that the 
deposit money of the petitioners has been made 
use of in the running of the company & the 
money has been properly accounted for. 

(18) The contention on behalf of the appli¬ 
cants Is that the directors misapplied the 
amount & committed a wrong in utilising the 
amount, which was a trust fund, for purposes 
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other than for which it was intended & there¬ 
fore committed a breach of trust. 

(19) The section in the Indian Companies 
Act as regards the liability of the directors for 
misfeasance is S. 235 (1), which is in the fol¬ 
lowing terms: 

“Where in the course of winding up of a 
company it appears that any person who has 
taken part in the formation or promotion of 
the company, or any past or present director, 
manager or liquidator, or any officer of the 
company has misapplied, or retained or become 
liable or accountable for any money or pro¬ 
perty of the company, or been guilty of any 
misfeasance or breach of trust in relation to the 
company, the Court may, on the application of 
the liquidator, or of any creditor or contribu¬ 
tory made within three years from the date 
of the first appointment of a liquidator in the 
winding up or of the mis-application, retainer, 
misfeasance or breach of trust, as the case may 
be, whichever is longer, examine into the con¬ 
duct of the promoter, director, manager, liqui¬ 
dator, or officer, & compel him to repay or re¬ 
store the money or property or any part thereof 
respectively with interest at such rate as the 
Court thinks just, or to contribute such sum to 
the assets of the company by way of compen¬ 
sation in respect of the misapplication, retainer, 
misfeasance or breach of trust as the Court 
thinks just.” 

(20) Certain English & Indian decisions 
bearing on the subject have been referred to 
& it will be useful to refer to some of them to 
understand as to what is the precise nature of 
liability which the statute imposes upon the 
director in respect of wrongs committed by 
them. 

(21) In ‘in re Canadian Land Reclaiming & 
Colonishing Co/, (1880) 14 Ch D 660, known as 
Coventry & Dixon’s case, where two gentlemen 
were appointed, & for sometime acted, as 
directors of the company without the necessary 
qualification of holding a certain number of 
shares, a charge was made against them by 
the liquidator under S. 165 of the Companies 
Act of 1862 for misfeasance in acting as direc¬ 
tors without qualification. It was held in that case 
that S. 165 (corresponding to S. 235, Indian Com¬ 
panies Act), creates no new right, but merely 
provides a summary mode of calling directors 
to account for acts of impropriety for which 
they are liable to an action; that to make a 
person liable under it, he must be shown to 
have been guilty of some misconduct by which 
the company has suffered loss; and the appli¬ 
cation must therefore be dismissed. In that 
case the Master of the Rolls was of opinion 
that the directors by acting as such without 
the necessary qualification had been guilty of 
misfeasance; but on appeal the judgment was 
6et aside. James L. J. states as follows at 
p. 670, 

“In order to enable the Court to apply that 
section, the liquidator as it seems to me, must 
show something which would have been the 
ground of an action by the company if it had 
not been wound up. I am of opinion also that 
the word ‘misfeasance* in that section means 
misfeasance in the nature of a breach of trust, 
that is to say, it refers to something which the 
officer of such company has done wrongly by 
misapplying or retaining in his own hands any 
monies of the company, or by which the com¬ 
pany’s property has been wasted, or the com¬ 


pany’s credit improperly pledged. It must be 
some act resulting in actual loss to the 
company.” 

Bramwell L. J. at p. 673 observes: 

“It seems to me that the sole object of the 
clause is to give a summary remedy for that 
for which there would be a remedy without 
that section in the Courts of law. Then again 
it seems to me that the amount with which 
these gentlemen have been charged cannot be 
justified. The section authorises the Court to 
direct persons chargeable under it to pay a 
sum of money by way of compensation. There¬ 
fore the Official Liquidator has to show, first 
of all. the misfeasance, & then the damage in 
respect of which the company is to be com¬ 
pensated. To my mind the liquidator has failed 
to show any damage at all. This is not a sec¬ 
tion for punishing a man who has been guilty 
of misfeasance, but for compensating the com¬ 
pany in respect of the loss occasioned by his 
misfeasance. It is not shown that there was 
any loss, & indeed, if the burden of proof were 
upon the appellants to show there was not any 
loss, I should say they had succeeded ii> 
doing it.” 

(22) In the same report there is another 
decision of ‘Hall V. C. ‘In re British Guardian 
Life Assurance Co/, (1880) 14 ChD 335. In 
that case, the company which was an insur¬ 
ance company, was formed in 1869 and was 
registered under the Companies Act in 1871 & on 
3-6-1876 it was ordered to be wound up. In 
1872 a resolution was passed by the company 
as follows: 

“that for the better security of the policy 
holders 50 per cent, of the premium paid on 
whole life policies on & after 29-9-1872, shall 
be invested in British Govt, securities in me 
names of the trustees of the company.” 
Prospectuses were issued thereafter stating that 
50 per cent of the premiums paid upon whole 
life policies is invested in the names of the 
trustees in British Govt, securities. It was dis¬ 
covered that after 6-8-1875 no investment was 
made by the trustees & that the sums which 
had before that time been invested were 
gradually sold out, & the proceeds applied to 
the general purposes of the company before the 
company w r ent into liquidation. On summons 
by the liquidator & a whole life policy holder 
jointly for a declaration that the directors were 
liable to account to the company for a moiety 
of the premiums received, it was held that the 
summons was maintainable as against the sur¬ 
viving directors, that the directors were liable, 
as for a breach of trust, for a moiety of the 
premiums which ought to have been invested. 
Hall V. C. observes as follows at p. 346: 

“I cannot say that there might not be ques¬ 
tions raised as to the application of the funds 
which were to be invested in the manner 
specified, but as regards the investment a 
clearer clause than this I never saw, & I see no 
difficulty in construing the words, viz., that 
50 per cent, of the premiums on the whole 
life policies shall be invested in Govt, securities. 
The addition of the words ‘for the better security 
of the policy holders’, does not create an 
ambiguity which reduces the clause to a nullity 
As to any question that may have to be decided 
between the policy holders and the whole life 
policy holders, because the amount to be 
invested is 50 per cent, of the premiums pa*i 
on the latter, I abstain from expressing any 
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opinion. Should there be any question as to 
the application of the funds, there can be none 
either as to the amount to be set apart Sc 
invested, or that the clause created an obliga¬ 
tion on the part of those who had the manage¬ 
ment of the company to see that effect v/as 
given to it. It was submitted that the funds 
had been properly applied for purposes of the 
company. As to that, there is no ambiguity 
or vagueness in the clause, & I have not the 
least doubt that it was meant as a protection 
to those entitled under the trust as policy 
holders, Sc that there would have been no 
difficulty whatever, if the persons entitled to 
the benefit of the funds had taken proceedings 
for the purpose of preventing them being 
applied towards the general purposes of the 
company. I now come to the question of Mr. 
Williamson’s liability — whether or not he is 
under any, & I hold that he having been a 
director during the whole of the time in which 
investments ought to have been made — having 
been a most active member of the board, con¬ 
stantly attending, Sc rarely absent from the 
meetings of the directors, is, in common with 
his co-directors, liable. It was his duty to see 
that the investments were made in accordance 
with the resolution &c clauses of the partner 
ship contract, Sc his not attending to it was a 
breach of trust to the company for which he 
was acting as a director; and a breach of trust 
in respect of which, after the order made fo* 
winding up the company, he can be charged Sc 
made liable.” 

(23) In ‘In re Exchange Banking Co.’, (1883) 
21 Ch D 519, the directors of a limited company 
for several years presented to the general meet 
ings of shareholders reports and balance sheets 
in which various debts known by the directors 
to be bad were entered as assets, so that an 
apparent profit was shown though in fact there 
was none. The shareholders, relying on these 
documents, passed resolutions declaring divi¬ 
dends which the directors accordingly paid. An 
order having been made to wind up the com¬ 
pany the liquidator applied, under S. 165 of 
the Companies Act, 1862, for an order on the 
directors to replace the amount of dividends 
thus paid out of capital. It was held in that 
case that the directors were liable & that the 
fact that the capital thus improperly applied 
was distributed ‘pro rata’ among the whole 
body of shareholders did not protect the 
directors, for that the shareholders were not 
the corporation, & that payment to them would 
not prevent the corporation before winding up, 
or the liquidator after winding up, from com¬ 
pelling the directors to replace the money that 
it might be applied to proper purposes. 

(24) Jessel M. R. observes as follows at 
page 533, 

“A limited company by its memorandum of 
association declares that its capital is to be 
applied for the purposes of the business. It 
cannot reduce its capital except in the manner 
& with the safeguards provided by statute, Sc 
looking at the Act 40 Sc 41 Viet. C. 26, it clearly 
is against the intention of the Legislature that 
any portion of the capital should be returned 
to the shareholders without the statutory con¬ 
ditions being complied with. A limited com¬ 
pany cannQt in any other way make a return 
of capital, the sanction of a general meeting 
can give no validity to such a proceeding, & 
eyen the sanction of every shareholder cannot 
bring within the powers of the company an 


act which is not within its powers. If, there¬ 
fore, the shareholders had all been present at 
the meetings, Sc had all known the facts, Sc 
had all concurred in declaring the dividends, 
the payment of the dividends would not be 
effectually sanctioned.” 

The reasoning of the decision is that the capital 
of the company was utilised for purposes not 
authorised by the memorandum & articles of 
association, that the directors were quasi 
trustees for the company Sc not for the indi¬ 
vidual shareholders in respect of this capital 
Sc therefore the acts of the directors amounted 
to a breach of trust, Sc accordingly they would 
be liable. 

(25) Lord Macnaghten in ‘Cavendish Ben- 
tinck v. Fenn’, (1887) 12 AC 652, summarises 
the scope of S. 165 of the Companies Act of 
1862. At p. 669 he observes as follows: 

“The* 165th section of the Act of 1862 has 
often come under discussion Sc it has been 
settled, Sc I think rightly settled, that that sec¬ 
tion creates no new offence, Sc that it gives 
no new rights, but only provides a summary 
Sc efficient remedy in respect of rights which 
apart from that section might have been 
vindicated either at law or in equity. It has 
also been settled that the misfeasance spoken 
of in that section is not misfeasance in the 
abstract, but misfeasance in the nature of a 
breach of trust resulting in a loss to the 
company.” 

In that case, a director purchased for the 
company a property in which, before he became 
director, he had acquired an interest. The 
director having been proceeded against after 
liquidation on the ground of misfeasance or 
breach of trust for having allowed the company 
to make the purchases without disclosing his 
own interest & at a price far exceeding the 
value it was held that the evidence adduced 
by the applicant failed to show either that the 
director had not disclosed his interest or that 
the purchase price was above the value. Lord 
Herschell in that case was of opinion that 
assuming that a breach of duty such as is 
suggested would be of a misfeasance giving rise 
to an application under the 165th section such 
an application could only succeed where it 
could be shown that the breach of duty had re¬ 
sulted in loss to the funds and assets of the 
company. 

^26) All these cases, are referred to by Keke- 
wich J. in ‘In re the Liverpool Household 
Stores Association Ltd.,' (1890) 59 LJCH 616. 
The directors in this case were charged with 
misfeasance on several grounds. This decision 
lays down: 

“S. 165 of the Companies Act, 1862, enables 
a creditor of a company to obtain by summary 
process any relief to which he is entitled in 
respect of damages incurred through the mis¬ 
feasance of an officer of the company, but the 
remedy afforded by the section is only for the 
recovery of damages for losses incurred. The 
misfeasance to which the section is directed 
is not restricted to acts of commision, but ex¬ 
tends to all breaches of trust in relation to a 
company through which loss is incurred. Mis¬ 
feasance is not to be imputed to a director 
unless he has dishonestly acted, or abstained 
from acting, in conflict with his plain duty & 
the burden of proof lies on the party making 
the charge; but in considering the question of 
the director’s liability, there must be imputed 
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to him a special knowledge of the business 
which he has undertaken. Directors are liable 
for losses occasioned through acts done by them 
as directors in matters which are ‘ultra vires’ 
the company, & this liability is not dependent 
upon any question of honesty of intention.” 

(27) The Indian decisions that are cited 
are: ‘Gopalaswami. v. Krishnaswami, I. L. R. 
(1941) Mad 120, National Bank of Upper 
India, Lucknow, v. Dinanath Sapru 1 Luck 
334, Connell, v. The Himalaya Bank Ltd., 18 
All 12 and Bhim Singh. v.Union Bank of 
India, 8 Lah 167’. The Indian Courts uniformly 
hold that misfeasance must be such as would 
amount to breach of trust in relation to the 
company & must result in loss to the 
company. It is necessary that in all cases, 
loss to the company must be established & 
as observed by Edge C. J. Sc Banerji J. being 
in the nature of damages, it is necessary 
that the loss to the company in respect of 
which compensation is asked for should be 
the direct, & not a remote Sc more or less 
speculative, consequence or the misfeasance or 
neglect of duty on the part of the director or 
other officer of the company from whom such 
compensation is sought. 

(28) In the present case, the amount which 
was paid by the applicansts was received 
as a deposit under the agreement Sc referred 
to as “distributors* deposit”. There was no 
direction by the applicants that this amount 
should not be utilised for any other purpose 
Sc must be kept in a separate account to be 
returned to the applicants or adjusted to the 
collections in terms of the agreement between 
the applicants Sc the company. There was 
likewise no resolution of the company as to 
the manner in which this amount was to be 
dealt with Sc whether it should be invested 
separately. There was neither by agreement 
nor by way of resolution of the company 
anything to indicate that the amount should 
not be utilised for the purposes of the ordinary 
business of the company. There is no provision 
even in the memorandum Sc articles of 
association governing such amounts received 
as deposits either from employees or from 
agents. In the absence of any such direction, 
if the directors had utilised the amount for 
the legitimate purposes of the company in the 
course of their management Sc not appro¬ 
priated any portion of the same for their 
personal use Sc not utilised it for any purpose 
not authorised by the memorandum Sc articles 
of association, could it be said that they had 
misapplied the funds of the company or commit¬ 
ted a breach of trust in relation to the 
company? The word ‘misapplication’ in S. 
235 has been argued to be an application for 
purposes other than for which the funds were 
intended. ‘Prima facie’, this argument sounds 
plausible. But, as pointed out already, there 
is no allegation that the applicants desired 
that the amount should be invested Sc kept 
•separately. Misapplication by a director of 
the funds of the company was intended to 
mean application of the funds belonging to 
the company for his own purposes, or applica¬ 
tion for purposes other than that of the 
•company, or for purposes not sanctioned by 
the memorandum and articles of association 
or applying the funds in contravention of any 
specific provision of law, or direction, or 
resolution of the company. If the director 
bona fide believes that the fund, which has 


come into the company, such as the appli¬ 
cants’ deposit, being the funds of the company, 
could be legitimately applied for the bona 
fide needs of the company, it cannot be said 
that the director was doing something wrong 
by so applying. It is not a case of retention, 
of the amount in his hands and not account¬ 
ing for it. The use of the monies for the 
business of the company by the directors 
would not also amount to an act said to be 
‘ultra vires*. In ‘In re British Guardian Life 
Assurance Co. (1880) 14 Ch. D 335’ and ‘In > 
re Exchange Banking Co, (1883) 21 Ch. 519’ 
the acts of the directors were held to be 
‘ultra vires’ Sc acts done in contravention of 
the memorandum Sc articles of association. 

I am therefore unable to hold that the 
directors in this case have misapplied the 
applicants* amounts Sc that therefore they are 
liable to account. There is no case as to any 
breach of trust. The breach of trust that is 
contemplated under S. 235 is a breach of 
trust in relation to the company and it is not 
suggested that any monies of the company 
have been misappropriated by the directors 
or that any duty was imposed on the directors 
by the company in respect of which the 
directors have committed a breach. In 
order to make the directors personally liable 
under S. 235 for misfeasance, it is necessary 
to show that the directors have dishonestly 
acted, or abstained from acting, in conflict 
with their plain duty & that by reason of the 
act of the directors, the company has incurred 
a loss. But this dishonest intention need not 
be shown in cases where the directors have 
been responsible for acts which were ‘ultra 
vires* of the company Sc losses have therefore 
been occasioned to the company by such 
‘ultra vires* acts. 


(29) Counsel for the applicants endeavour¬ 
ed to show that in this case loss has occurred 
to the company, since the disappearance of 
the money, which should have been there, 
has created a liability on the company which 
?an be said to be a loss which the company has 
incurred. The argument is that if the fund had 
been there, the same could have been paid 
over to the applicants Sc the company would 
not be made liable to the applicants now. I am 
unable to follow this argument as no new 
liability has been created by reason of the dis¬ 
appearance of the money. 
any, had always been there & that babiUty 
should, in any event, have been discharged, the 
difference being that if the sum was there as 
a deposit it could have been paid now. But 
since the company is always liable, 1 consider 
that no new liability has arisen Sc therefore 
it could not be said that the company has sus¬ 
tained a loss by reason of the utilisation or 

Wtt also argued that by reason of the 
directors not having kept this amount sepa¬ 
rately Sc made it available to the apphcants 
it would become necessary for the liquidators 
to make a call on the contributories for the 
unpaid capita to that extent, which means that 
the shareholders have suffered a loss, since 
they have to pay uncalled for share capital. 
The liability of the shareholders to pay unpaid 
calls is again a liability which existed at the 
inception/when they became shareholders ^ 
has not been created by reason of any subse- 
quent event including the disappearance 
money ar>4 its having been utilised for the 
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minuses of the company. In any event ,the loss 
Sieged to have been sustained by the company 
Appears to be rather speculative than real & 
tooiemote that it cannot be said that the com 
nany has sustained a loss as a direct conse- 

P®* y _ _c a iranfnrc in ^npnciinC 


would be a right of suit in the civil Court to an 
aggrieved person. If a person is validly W*”** 
to a post as headman but by reason of « ****«“- 
ent order which was passed by a Revenue ™thorlty 
without jurisdiction he is deprived of the right 
which was recognised and accepted by the autftort- 


nany has sustained a loss as a BWcfc w recognise d and accepiea uy *" 

nuence of the acts of the directors in spending concerned at a previous stage, it would be open 
[he amount admittedly for the legitimate busi- (Q person to institute a suit to have 

ness of the company. The directors haw acted ^ legallty 0 , the subsequent order tested in a 
■bona fide’ & have not contravened any pro- Cour t. ‘Case law Rel. on. (Paras 6 , 7) 

vision of law, or any direction or injunction Anno . c p c s 9 N . 50i 51 . 
of the company in utilising the amount^lor tne c Rama RaQ and M Appa Ra0i for Applt. — 
company’s business. I therefore hold that they pleader, for Resps. 

SW3-T ~ (26 t A 16 P C) 


- , 

the Indian Companies Act. 

(31) The result is: Prayers (a) & 
rejected. Prayer (c): The appUcants wiU be 
entitled to rank as preferential creditors, but 
not in preference to the claim of the second 
respondent against the company out of the 
properties mortgaged and hypothecated to the 
Bank. No orders as to costs. 

CJt.K./DJI. Order accordingly. 

A. I R. (39) 1952 MADRAS 491 (C. N. 107) 
SATYANARAYANA RAO. J. 


Thalagadadivi Saty Venkata Subba Rao, Applt. 441 p b> 


('99) 22 Mad 270: (26 IA 16 PC) 

CIO) 33 Mad 208: (5 IC 137) 61 

C24) 20 MLW 451: (AIR (11) 1924 Mad 86 T)^ ^ 

C30) 58 MLJ 698: (AIR (17) 1930 Mad 34 SM 2 )) 

(’31) AIR (18) 1931 Mad 502: (136 IC 38) (£>r 7) 

(•33) 56 Mad 749: (AIR (20) 1933 Mad 618)^ ^ 

C38) 1938-1 MLJ 539: (AIR (25) 1938 MacM83) 

C38) ILR (1938) Mad 841: (AIR (25) 1938 Mad 

a a 1 dd) 1 ) 


v. YeUapragada Ananda Rao and otters, Resps. 
Second Appeal No. 2024 of 1947 D/- 1-12-1950. 

(a) Practice — Hearing the other side. 

It is a principle o/ a natural justice Viat no 
order to the prejudice oj a person should 


C38) 1938-2 ML J 488: (AIR (25) 1938 Mad 903) 

(Pr 5) 

C39) 1939-2 M L J 6 : (AIR (26) 1939 Mad ( 6 «) ) 
(•41) 1941-2 MLJ 439: (AIR (28) 1941 Mad 857j 


order to the prejudice oj a pcrwn ** * ^ 

be made without giving an opportunity to him of ( . 48) ILR (1948) Mad 548 : (AIR (35) 1948 

• t . _ l;. Ja/a.. aa f J10 HI/MlW hP lfl.llfl— aaa i l if if 
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making his dejence, and the order would be inva¬ 
lid in such a case. AIR (34) 1947 Mad 401 Rel on. 

(Para 4) 

(b) Madras Subordinate Collectors and Revenue 
Malversation (Amendment ) Regulation, V1K7) of 


2M> (Pr 7) 

C48) ILR (1948) Mad 91: (AIR (34) 1947^ Mad 
401) (Pr4) 

JUDGMENT: In this second appeal, the plff. 


Malversation (Amendment ) Regulation, vinnoj seeks in substance a declaration that two 

1828) S3 third para - Power of revision when can appeUant s«^msuD Krishnai dat€d 

be exercised. 11-1937 & 31-7-1942 are Illegal & 'ultra vires'. In 

The power is conferred under 3 r ° the suit he also prayed for a mandatory injunction 

S£ e ^ n‘- g saa'gga 

^SZrdirSS. A IR SmS* MaTmorion. 

«) <c o/S“ ssr HHSSrH 

S. 10(4) does not make obligatory on the Reve- father Prasada Rao was the village 

nut Divisional Officer to issue the direction con- munsl f 0 f Thalagadadivi till he was dismissed from 
templated by that sub-section but vests in him a $ervice on 21 - 4-1932 as he was found guilty of mfs- 
discretion. A person can be recognised and re- appropriatlon of Gov t., money amounting to over 
gistered as the successor to the office under S. 10(6) £ 1000 The ofBce was held by the family in here- 

only if there was no direction contemplated and ^ right. ^ Avenue Divisional Officer who 
permitted by S. 10(4) (Para l ) dismissed him from service by his proceedings dated 


permitted by S. 10(4) (Para I) dismlsse< j him from service by his proceedings dated 

(d) Madras Hereditary Village Offices Act (11/(3) 21-4-1932, Ex. P. 1, did not conform to the proce- 

0 / 1895) Ss. 10. 13, 21 — Jurisdiction of Revenue dure applicable under S. 10(4) of the Act. That 
and Civil Courts — Civil P. C. (1908) S. 9. sub-section empowers the collector to direct when 

Notwithstanding the generality of the language a vacancy had occurred & when the holder of the 
of S. 21, the Jurisdiction of the Civil Court is taken office is dismissed or suspended that until the death 
away only in cases in which such jurisdiction is or return to duty of such last holder, the duties of 
conferred on the revenue Court under S. 13. S. 21. the offlce shall be performed by some person duly 
therefore, must be read with S. 13. Whenever a qualified under Sub-s. ( 1 ) who is not an undivided 
person basing his claim to succeed to the office member of the family of the dismissed or suspended 
rests his right in respect of offices forming class officer. The disability, if imposed by a direetton 
(I) in S. 3 and seeks to recover the office or the under this section, continues until the death of the 
emoluments attached to such office on the ground dismissed holder. If a vacancy is caused by the dis- 
that he is entitled to so succeed under sub-s .(2) or missal of the holder of the offlce under S. 10 (4) & 
(3) of S. 10 he must institute his suit in the Reve- if the collector did not thing fit to Issue a direction 
nue Court under S. 13. If, however, the tribunal contemplated by S. 10 (4), the vacancy has to be 
created by s. 13(1) acts without jurisdiction there fined U p under Sub-s. ( 6 ) as If the dismissed ’ older 
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died at that moment; in other words, when there is 
no direction imposing a disability cn an undivided 
member of the family of the dismissed office holder, 
such undivided member if he is otherwise entitled 
to hold the office is entitled to be appointed to fill 
up the vacancy under Sub-s. (6) of S. 10. The 
direction actually given in Ex. P. 1 was not in 
terms of S. 10 (4). He merely stated there as 
follows: 

“I therefore dismiss him from service & order 
that during his life time no undivided member of 
his family should succeed to the post." 

This direction means that if the person entitled to 
succeed to the office at the time the vacancy had 
occurred becomes divided from the family, he 
should be entitled to succeed to the post. The 
Revenue Divisional Officer who can be assumed to 
have understood the import of the order he passed 
on 21-4-1932, followed up this order by registering 
the pltf. who was then a minor aged 16 as the nead- 
man of the village in place of the dismissed Malli- 
karjuna Prasada Rao & also appointed as his 
deputy a Muhammadan following the procedure 
laid down in Sub-s. (5) of S. 10. This conduct of 
the Revenue Divisional Officer makes it clear that 
he did not intend by his order of 21-4-1932 to impose 
a disability on the undivided member to succeed to 
the post under Sub-s. (6) of S. 10 as the pltf. could 
)e recognised & registered as the successor to the 
office under that sub-section, only if there was no 
direction contemplated & permitted by S. 10 (4). 
What is more, the same Revenue Divisional Officer 
subsequently modified his order dated 9-1-1933, Ex. 
P. 2 registering the minor pltf. as the successor to 
the Office & appointing a deputy by a subsequent 
order of 1-5-1933, Ex. P. 3. In place of the Muham¬ 
madan deputy whom he appointed under the pre¬ 
vious order, he appointed the pltfs maternal grand¬ 
father, the first deft, in the present suit as his 
deputy. These two orders make it abundantly clear 
that the order of the Revenue Divisional Officer 
in Ex. P .1 was not intended to be a direction im¬ 
posing a disability or what is styled in the revenue 
language a "bar order”. Under S. 10(4), the Re¬ 
venue Divisional Officer is not bound to issue a 
direction in exercise of his discretion & this view 
receives support from the language of Sub-s. (6) 
which clearly contemplates that if the collector did 
not issue a direction under Sub-s. (4), the vacancv 
can be filled up as if it was caused by the death 
of the last holder. By 1937 the plff. attained majo¬ 
rity & completed all the tests required for qualify¬ 
ing himself to the post. He also became divided 
from his father & this fact is now beyond dispute. 
By his application dated 28-5-1937, Ex. P. 7 to the 
Deputy Collector, he prayed that he should be per¬ 
mitted to enter upon his duties. The Deputy Col¬ 
lector seems to have sought the advice of the Dis¬ 
trict Collector in the matter as the Revenue Divi¬ 
sional Officer at that time was a different person 
from the officer who passed the earlier orders, Ex. 
P. 1, P. 2 & P. 3. The CoUtctor of Krishna seems 
to have felt that Revenue Divisional Officer who 
dismissed the plff.'s father from service should 
have given a direction under Sub-s. (4) of S. 10 
& should not have registered the minor as entitled 
to the office overlooking the fact that S. 10(4) does 
not make it obligatory on the Revenue Divisional 
Officer to issue the direction contemplated by that 
sub-section but vests in him a discretion. The Col¬ 
lector of Kistna issued a notice to the plff. on 5-11- 
1937, Ex. D. 1, calling upon him to show cause why 
the order registering him as headman of the vil¬ 
lage should not be cancelled as being illegal. This 
notice was served on the plff. who appeared before 
the Collector by a pleader to present his case. But 
the Collector cancelled on 27-11-1937 by Ex. P. 8 
the order registering the plff. under S. 10(5) as en¬ 


titled to succeed to the office. This order of the 
Collector was based on his view that the order of 
the Revenue Divisional Officer in Ex. P. 1 was wrong 
& that he should have passed a "bar order” without 
filling up permanently the vacancy under the pro¬ 
visions of Sub-s. (2) or (3) of S. 10 as that ques¬ 
tion would arise only after the death of the dismiss, 
ed holder. He thought that the registry of the 
minor as heir was void 'ab initio' & was inopera¬ 
tive. The plff. took up this matter through various 
stages up to the Board of Revenue & even applied y 
for a review of the order by the Collector but was 
unsuccessful. He then filed a suit under S. 13 
of the Act on 25-11-1940 substantially for getting 
the orders of the Collector set aside. That suit 
which was ill-conceived & was without jurisdiction 
was of course unsuccessful though it was found by 
the Deputy Collector who tried the suit that the 
partition pleaded by the plff. was true. There was 
an appeal against the decision of the Deputy Col¬ 
lector to the Collector. In disposing of the appeal 
& dismissing it, the collector followed the some¬ 
what extraordinary 1 procedure of revising the order 
passed by the Revenue Divisional Officer in Ex. P. 

1 & in doing so, he purported to act under the 
powers assumed to have been conferred upon him 
by Regulation VII of 1828. The order that was 
passed was in these terms: 


"In the interest of the administration, I direct 
under S. 10(4) of Act III (3) of 1895, that until the 
death of the dismissed village munsif the duties of 
the office shall be performed by some person duly 
qualified under S. 10(1) who is not an undivided 
member of the family of the dismissed village 
munsif.” 

There were in the usual course appeals to the Board 
of Revenue & to Govt, but to no purpose. 


(2) On 20-11-1943 the plff. launched the present 
suit for the reliefs already stated impleading as 
parties to the suit, the deputy, his maternal grand 
father as the first deft. & the Province of Madras 
as deft. 2. Both the defts. supported the two can¬ 
cellation orders passed by the Collector, Krishna 
as valid & also raised the further plea that the 
civil court had no jurisdiction to entertain the suit 
as its jurisdiction was barred by S. 21 read with 
S. 13 of the Act. The District Munsif who tried 
the suit found on the merits in favour of the plff. 
but thought that he had no jurisdiction to enter¬ 
tain the suit. On appeal the learned Subordinate 
Judge held on both the points against the plff. 
Hence this second appeal. 

(3) The validity of the orders of the Collector 
of Krishna & the jurisdiction of the civil court to 
entertain the suit, has been hotly contested on 
both sides, L e., by the Govt. & the plff. & counsel 
on both sides argued the two questions with con¬ 
siderable ability & learning. 

(4) The order of the Collector of Krishna can¬ 
celling the registration was assumed by the District 
Munsif as having been made without notice to the 
plff. If this fact were true, the order would do 
invalid as it is an elementary principle of the law 
that no order to the prejudice of a person shoulo 
be made without giving an opportunity to him oil 
making his defence. This is based on tnei 
maxim 'audi alteram partem* & Is a prm-i 
ciple of natural justice — see rt ' s ^ y * n £; 
ravana v. Venkatramayya*, L L. R. (1948) Mad »i 
but it has been brought to my notice by the learn¬ 
ed Govt. Pleader that in fact a notice was issued 
by the Collector before cancelling the order on 
5-11-1937, Ex. D. 1 & I find from an endo J^ m . er ~ 
on that notice that the plff. was served. What 
more, it is admitted by this very plff. in p D. 4 
the plaint filed by him under S. 13 of the Act, that 
he had received such a notice & that he had ap- 
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neared by pleader to represent his case before the 
District Collector who thereafter passed the order 
of 27-11-1937. The order, therefore, cannot be at¬ 
tacked on the ground on which it was held to be 
invalid by the learned District Munsif. 

(5) The point which was pressed on behalf of 
the appellant, however, is that the Collector of 
Krishna had no jurisdiction to revise the order 
under the Madras Subordinate Collectors & Revenue 
.Malversation (Amendment) Regulation VII of 
-^1828. That Regulation was intended to declare the 
^powers of Subordinate & Assistant Collectors in 
charge of particular divisions of districts & to 
confer upon them the powers of collectors granted 
by the Regulations then in force & thereafter to 
be enacted. The Regulation also empowered the 
Collector to delegate his functions at his discretion 
In the manner provided by S. 3. The third para 
of S. 3 contains the provisions conferring upon the 
Collector of the District power of revision to con¬ 
trol the action of the Subordinate & Assistant Col¬ 
lectors. It reads as follows: 

“The proceedings of Subordinate & Assistant Col¬ 
lectors acting under the preceding clauses shall be 
subject, in all cases, & in the fullest manner, to 
the superintendence, control & revision of the col¬ 
lector, who shall have power either to direct, ‘gene¬ 
rally’, that the proceedings of any of his subordina¬ 
tes or Assistants shall be regularly submitted to him¬ 
self ‘before the decision, order or sentence is car¬ 
ried into execution’, & to confirm, modify or annul 
them or issue any further orders in the cases, as 
he may see fit; or in any ‘particular’ case to direct 
that the decision, order or sentence of any of his 
subordinates or assistants shall ‘not be carried into 
execution', u to pass such further orders as he 
may see fit” (the itilics (here into invested 
• 'comas’) are mine). The power conferred under this 
para is of a twofold character. The Collector under 
this clause may direct generally that the proceed¬ 
ings of any of his subordinates & assistants shall be 
regularly submitted to himself before the decision, 
order or sentence is carried into execution & if so 
submitted, he is empowered to confirm, modify or 
annul those proceedings or even may issue any 
further orders in the case as he may think fit. In¬ 
stead of making a general direction he may require 
that in a particular case the decision, order or 
sentence of any of his subordinates or assistants 
shall not be carried into execution & he may pass 
6 uch further orders as he may think fit. In either 
case it should be noticed that the power is con¬ 
ferred, to interfere with the order in the manner 
provided by the section only before the order is 
carried into execution. If once an order is carried 
into execution, it is but natural that the Collector 
should not undo what has been done by his sub¬ 
ordinate. The power, therefore, cannot obviously 
be exercised after the order of the Subordinate has 
been carried into execution whether the proceedings 
came to his notice by virtue of a general direction 
or a particular direction. That this regulation is 
not a dead letter is clear from the decision of a 
Bench of this court in 'Srinivasa Iyengar v. Jagan- 
A&ahta Aiyangar', 1938-2 M.L. J. 488. In that case 
was no < l uesWon °* the order sought to be 
revised having been executed before it was altered 
in revision by the Collector. The Collector in a 
patter in which there was no right of appeal in¬ 
terfered & reversed the order of the Revenue Di¬ 
visional Officer in a matter arising under the Mad- 
ras Hereditary Village Offices Act. The order was 
justified on the ground that though the Collector 
ftgmid not entertain an appeal & interfere with the 
of the Revenue Divisional Officer in the ex- 
i f 4 bk a PP ellate jurisdiction, was certainly 

iSa f order to 1110 exercise of 

^jg«irevisional Jurisdiction under Regulation VII of 
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1828. In the present case, the order of 21-4-1932 
was given effect to and acted upon by registry of 
the minor & even appointing a deputy for him — 
vide Exs. P. 2 & P- 3. The order registering the 
minor under S. 10(5) of the Act was acted upon 
by appointing a deputy & then later by modifying 
that order by appointing the first deft, as a deputy. 
Therefore, during all these years till the cancella¬ 
tion in 1937 & later on by the Collector in 1942 the 
two orders were in force & were treated as valid. 
The deputy functioned only as the deputy of the 
minor. He could so function only if the order re¬ 
gistering the minor under S. 10(5) was valid on the 
basis that there was no bar order under S. 10(4) 
& the deputy could not have acted otherwise. The 
Collector, therefore, could not have exercised & 
had no jurisdiction to exercise his power of revision 
when once the orders were put in execution. I am 
therefore clearly of opinion that the Collector of 
Krishna had no jurisdiction to make the two orders, 
one in 1937 & the other in 1942 cancelling the re¬ 
gistration of the minor under S. 10(5) of the Act 
& making a fresh bar order under S. 10(4). These 
orders therefore are wholly without Jurisdiction 
k are null & void. 

(6) The next important question is whether the 
present suit is maintainable in the civil court. 
Under S. 9 Civil P. C., Civil courts have “Jurisdic¬ 
tion to try all suits of a civil nature excepting suits 
of which their cognizance is either expressly or 
impliedly barred”. The point for consideration 
therefore is whether under the provisions of the 
Madras Hereditary Village Offices Act, the present 
suit is barred. Under S. 21 of the Act, 

‘‘No civil court shall have authority to take into 
consideration or decide any claim to ‘succeed* to 
any of the offices specified in S. 3 or any question 
as to the rate or amount of the emoluments of any 
such office, or except as provided in proviso (ii) to 
Sub-s. (1) of S. 13, any claim to recover the emo¬ 
luments of any such office”. 

Notwithstanding the generality of the language of 
S. 21, the Jurisdiction of the civil court is taken 
away only in cases in which such jurisdiction Is 
conferred on the revenue court under S. 13. S. 21 
therefore must be read with S. 13 — See ‘Seetharam 
Naidu v. Rami Naidu’, 33 Mad 208 followed In 
•Sahadeva Reddi v. Lingappa Asari’, 20 M. L. W. 451 
(the reference to 33 Mad in 20 L. W. is not ac¬ 
curate. The decision was reported in 33 Madras at 
p. 208 k not 308). This takes one back to S. 13 to 
find out the nature & the class of suits in respect 
of which jurisdiction has been conferred on the 
Revenue court under the Section. Sub-s. (1) of S. 13 
is in these terms: 

“Any person may sue before the Collector for any 
of the village offices specified in S. 3 or for recovery 
of the emoluments of any such office, on the ground 
that he is entitled under sub-s. (2) or (3) of S. 10 
of the Madras Property Estates Village Service Act, 
1894 or under Sub-s. (2) or (3) of S. 10 
or Sub-s. (2) or (3) of S. 11 or S. 12 of 
this Act, as the case may be, to hold 
such office k enjoy such emoluments, or being a 
minor, may sue before the Collector to be registered 
as heir of the last holder of any such office”. 

(7) It has been authoritatively decided by a Pull 
Bench of this court in ‘Rangareddi v. Dasaradha 
Rami Reddi’, I. L. R. (1938) Mad 841 that the word 
‘•succeed” in S. 21 should be understood in its 
ordinary sense of succession strictly so called as it 
was used in the same sense in S. 10(5). The word 
should receive the same construction throughout 
the Act & when so interpreted, S. 21 does not bar 
a suit for declaration that a person is a rightful 
holder of an office newly created under S. 6(1) of 
the Act. The right to the office In such a case Is 
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not based on succession A the new office has to 
be filled by the Collector under S. 6(1) of the Act 
by selecting a person from among the persons 
whom the Collector may consider best qualifi¬ 
ed from among the families of the last 
holders of the oifices which have been abo¬ 
lished. S. 10 relates to oifices forming 

class (1) in S. 3, S. 11 to offices in a proprietary 
estate forming class (3) m S. 3 & S. 12 to class (4) 
in S. (3). Whenever therefore a person basing his 
claim to succeed to the office rests his right in 
respect of offices forming class ( 1 ), (& the present 
suit relates to an office in class (D) & seeks to re¬ 
cover the office or the emoluments attached to 
such office on the ground that he is entitled so 
succeed under Sub-s. (2) or (3) of S. 10 must in¬ 
stitute his suit in the Revenue court under S. 13. 
On the revenue court therefore an exclusive jurisdi¬ 
ction is conferred to try the right claimed & 
give him the appropriate relief. Appeals against 
the decision of the Collector & even a second ap¬ 
peal to the Revenue Board in some cases are pro¬ 
vided by S. 23 of the Act. The decision in such a 
suit is binding & is final & cannot be questioned 
in a civil court. The jurisdiction of the Revenue 
court in these matters is analogous to the jurisdic¬ 
tion of the Revenue court to try suits for rent 
under the provisions of the Madras Estates Land 
Act. A decision of a court of exclusive jurisdiction 
is binding on the civil court. Suits for declaration, 
therefore, that the ultimate decree in a suit filed 
under S. 13(sic) do not lie as the jurisdiction of the 
civil court in such matters is barred under S. 21 of 
the Act, & even apart from S. 21, on general prin¬ 
ciples a decision of a court of exclusive Jurisdiction 
is binding on the parties to it & cannot be question¬ 
ed in a collateral proceeding. If, however, the tri¬ 
bunal created by S. 13(1) of the Act acts without 
I jurisdiction there would be a right of suit in the 
’civil court to an aggrieved person, as for example 
where the revenue board purporting to exercise Its 
second appellate jurisdiction in matters where no 
such second appeals lie, reverses the decision of the 
appellate court. It will be noticed that in the 
proviso to S. 23 a second appeal is provided for 
(against the decisions arising out of suits under 
S. 13 only in respect of the offices of head of the 
village & village accountant to the Board of Re¬ 
venue. The decisions in ‘Venkatasubbayya v. Secy, 
of State’, 1938-1-M. L. J. 539 & ’Venkatasastri v. 
Umamaheswara Venkata Jaganatha Rao’, I. L. R. 
(1948) Mad 548 are instances in which the final 
decision arising in a suit under S. 13(1) of the Act 
was not allowed to be questioned in a pivil court. 
Gentle C. J. in the last of the cases recognised an 
exception in cases where the tribunal created under 
S. 13(1) of the Act acted without Jurisdiction for 
he observed at p. 552, 

“I think it desirable to add that, if the tribunal 
created by S. 13(1) of the Act did in fact act with¬ 
out jurisdiction, then there would still be a righv, 
in spite of S. 21, for the aggrieved person to come 
to this court if he could show that the special 
tribunal had acted without jurisdiction.” 

So long as the plff. in the action does not rest his 
claim in the suit in the civil court for the office on the 
ground that he is entitled under Sub-s. (2) or (3) 
of S. 10, the bar under S. 21 does not operate & 
does not come into play as in respect of claims to 
office or emoluments resting on S. 10(2) or (3) alone 
the Revenue court is given exclusive jurisdiction 
under the Act. If once a person is validly appoint¬ 
ed to a post either as kamam or as headman but 
by reason of a subsequent order which was passed 
by a Revenue authority without jurisdiction he is 
deprived of the right which was recognised & accc. 
pted by the authorities concerned at a previous 
stage, it would be open to the aggrieved person to 


institute a suit to have the legality of the orderl 
which had the effect of depriving him of that which! 
was previously secured tested in a civil court. The! 
oasis on which such suits are held to be cogniz- 1 
able by a civil court is that if once the order which 
was passed without jurisdiction by the revenue au¬ 
thorities is got rid of by a declaration by the civil 
court, his right to the office held by him under a 
vand order which was negatived by a latter void 
order, would automatically be restored. The deci¬ 
sions have recognised the right of the person ag- * 
grived by an 'ultra vires’ order to institute a suit 
ior a bare declaration. This principle was estab¬ 
lished by the Judicial Committee in the well known 
case of 'Robert Fisher v. Secretary of State’, 22 Mad 
270. The decision no doubt was under a different 
Act but the principle established by that decision 
is applicable to all similar situations & is stated 
by Lord Macnaghten at p. 282: 

•Tf the so-called cancellation is pronounced void 
the order of the Govt, falls to the ground & the 
decision of the Collector stands good & operative 
as from the date on which it was made. The vital¬ 
ity of the decision is not impaired or affected 
merely by destruction or mutilation of entity in 
the Collector's book. Cancellation in obedience to 
illegal commands of the Govt, can have no more 
effect than cancellation made at the dictation of a 
lawless mob which the officer in charge has no 
power to resist.” 

This principle was applied to a case under the 
Hereditary Village Offices Act by Wallace J. in 
'Subbarao v. Secretary of State’, 58 M L J 698 & 
by Beasley C. J. & Bardswell J. in Letters Patent 
Appeal against that decision in the 'Secretary cf 
State v. Subbarao’, 56 Mad 749. In that case the 
order of the Collector suspending a kamam who 
had a hereditary right to the office was modified 
into an order of dismissal by the Board of Revenue 
in second appeal. The second appeal was 
incompetent & the Board had no jurisdic¬ 
tion to alter the order of suspension 
made by the Collector into one of dismissal. It 
was held that a suit for a declaration that the 
order made by the Board of Revenue wp invalid 
& ‘ultra vires’ was maintainable in a civil court & 
that even a suit for bare declaration was compe¬ 
tent. To a similar effect is an earlier decision of 
Madhavan Nair J. (as he then was) in 'Venkata 
raghaviah v. Chenchu Subbiah', A. I. R. (18) 1931 
Mad 502 where the learned Judge pointed out that 
if the suit is based on S. 10(2) or (3) of the Act, 
then alone the Jurisdiction of the civil court is 
barred & not otherwise. Wadsworth J. applied 
the principle of ‘Subbarao v. Secretary of State^ 

58 M. L. J. 698 and the 'Secy, of State v. Subbarao 
56 Mad 749, to a case where a village munsif who 
was lawfully appointed has been unlawfully threa¬ 
tened with ejection by an official act & the learned 
Judge held that a suit in the civil court to protect 
his right to the office & for a declaration that the 
order which purported to affect his rights was 
'ultra vires’ & void was maintainable — See 'Du- 
raiswami Reddi v. Secy, of State’, 1939-2-M. L. J. o. 

S 5 of the Board of Revenue Regulation which was 
pointed out both in 'Secy, of State v. Subbarao’ 56 
Mad 749 & by Wadsworth J. in the decision above 
cited does not give the Board of Revenue power to 
set aside a statutory order passed by one of ms 
subordinates particularly when the statute itseii 
provided a remedy for rectifying the error ( Oi 
course, as pointed out by Somayya J. In ‘NarafH- 
maharao v. Venkataramana Rao’, 1941-2 M. u J• 
439. a person by a trick of pleading cannot get out 
of the statutory bar but one has to see the sub¬ 
stance of the claim. If his claim was Mready re¬ 
cognised and that right was sought be affected 
a subsequent illegal order then it would be open to 
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I jjjni to come to a civil court for a declaration that 
the right recognised earlier should be protected by 
granting a declaration in cases where the subse¬ 
quent order was without jurisdiction & was ‘ultra 
vires’. If, on the other hand, his right in substance 
j, in effect is founded on S. 10, he cannot get out 
of the statutory bar and agitate his rights in the 
civil court. 

(8) I have come to the conclusion that the two 
A later orders of the Collector are without jurisilic- 
’ tion as he had no power to revise those orders under 
Regulation VII of 1828. In the light of the prin¬ 
ciples above discussed, it follows that the present 
suit by the plff. in a civil court is maintainable & 
he is entitled to the declaration asked for. The 
result is that the second appeal is allowed t there 
will be a decree in favour of the plff. granting a 
declaration that the two orders of the Collector 
are ‘ultra vires’ & without jurisdiction & the plff. 
is entitled to his costs throughout. No leave. 
C.R.K./D.H. Appeal allowed. 

A. I. R. (39) 1952 MADRAS 495 (C. N. 108) 
VISWANATHA SASTRI J. 

Slstla Yagnanarayana Sasirt, Appellant v. 
Chilukuri Laksliminarayana and others, Resps. 

Appeal No. 301 of 1947 D/-30-11-1950. 

(a) Civil P. C. < 1908 ) O. 23 R. 3 — Compromise 
by some oj the parties. 

A bona fide compromise might validly be entered 
into, even though a trial might have resulted in the 
contentions o/ one or other ol the parties being up¬ 
held in their entirety. (Para 5) 

Anno. C. P. C. O. 23 R. 3 N. 20. 
t (b) Limitation Act (1908) Art. 125 — Alienation 
y — Meaning — Hindu Law — Widow — Power to 
compromise claims against estate — Civil P. C. 
(1908) O. 23 R. 3. 

A Hindu uhdow or other limited oumer has power 
to compromise claims against the estate represented 
by her. But a compromise of a litigation entered 
into by the limited owner must, in order to bind 
the reversioner, be bona fide, lair and reasonable, 
or for the benefit of the estate and not lor the per¬ 
sonal advantage of the limited owner at the expen¬ 
se of the estate. 

Where a person in assertion of an ostensible title 
sues to recover properties from a Hindu widow of 
which she is in possession as heir of her husband, 
and the widow having entered upon her defence, 
ivithdraws it and confesses judgment and suffers a 
decree for possession to be passed in favour of the 
pltf, on foot of a compromise entered into by her 
in fraud of the rights of the reversioners and in 
consideration of a personal benefit to herself , the 
transaction can well be regarded as an alienation 
by the widow within the meaning of Art. 125. The 
Ct. is bound to record the compromise and pass a 
decree according to its terms so far as they related 
to the suit, its jurisdiction being limited to an en¬ 
quiry into the lawfulness of the compromise. The 
basis of the compromise is only the contract bet- 
1 ween the parties. Art. 125 would apply to a suit 
1 by a reversioner to have such a compromise which 
resulted in an alienation declared invalid. Case 
law rel. on. (Paras 6. 9) 

Anno. C. P. C. O. 23 R. 3 N. 8; Lim. Act Art. 125 
N. 13. 

(c) Hindu Law — Widow — Alienation — Power 
of next male reversioner to sue lor declaration. 

Where the nearest reversioner is a female who 
would only be entitled to a limited interest, it is 
open to the next male reversioner to sue for a de¬ 
claration that an alienation by a widow is not bind- 
WC beyond her life-time. In such a case it is not 
necessary for the pltf. to allege or prove that the 


presumptive reversioner has disabled himself to in¬ 
stitute a suit. 13 Mad. 195,15 Mad. 422 and 33 Mad. 
410 rel. on. (Para 9) 

(d) Limitation Act (1908) Art. 125 — Suit by re¬ 
mote reversioner. 

Though a literal interpretation of the first column 
of Art. 125 would make it applicable to a suit only 
by a presumptive reversioner, a wider interpretation 
has been put upon it so as to make it applicable 
even to a suit by a remote reversioner in view of 
the fact that a suit by a reversioner to set aside an 
alienation by a limited oumer is representative one 
brought on behalf of all the reversioners and that 
all of them have only a single cause of action. It 
would apply where the nearest male reversioner 
sues to declare the invalidity of an alienation by 
the widow and where the presumptive reversioner 
is herself a limited owner. AIR (6) 1919 Mad. 911 
(F B) Foil. AIR (14) 1927 Mad 216 Ref. (Para 9) 
Anno. Lim. Act Art. 125 N. 7, 8. 

C. V. Dhikshltulu and N. Rajeswara Rao, for 
Appellant V. Subramanyam, for Respondents. 
Cases referred to 

('ll) 33 All 356: (38 I A 87 P C). (Pr. 6) 

C25) 47 All 883: (AIR (12) 1925 P C 272) Pr6) 
C28) 52 Bom 1: (AIR (14) 1927 P C 227) (Pr 6) 

C97) 19 All 524: (1897 AWN 141) (Pr. 9) 

(’07 ) 29 All 239: (1907 AWN 33) (Pr 9) 

(’39) A I R (26) 1939 All 526: (184 I C 169) (Pr 9) 

(’90) '13 Mad 195 (Pr. 9) 

C92) 15 Mad 422: (2 MLJ 91) (Pr. 9) 

(’10) 33 Mad 473: (5 I C 640) (Pr. 91 

CIO) 33 Mad 410: (5 IC 164) (Pr. 9) 

(’18) 35 MLJ 364: (AIR (6) 1919 Mad 706) 

(Pr. 9) 

(’18) 41 Mad 659 (AIR (6) 1919 Mad 911 P B) 

(Pr. 9) 

C25) 21 MLW 277: (AIR (12) 1925 Mad 567) 

(Pr. 9) 

(’27) 52 MLJ 13: (AIR (14) 1927 Mad 216) (Pr.9) 
(’39) 1939-2 M L J 236; (AIR (26) 1939 Mad 830) 

(Pr. 6) 

(’47) ILR (1947) Mad 681: (AIR (35) 1948 Mad 
158) (Pr. 6> 

(’22) 1 Pat 741: (AIR (9) 1922 PC 356) (Pr. 6) 

JUDGMENT: This is an appeal by deft. 2. against 
a decree of the Court of the Subordinate Judge of 
Tenall granting a declaration that a compromise 
of a prior suit effected as between deft. 1. the widow 
of the last male owner & deft. 2, who claimed a 
title adverse to the widow, was not binding on the 
plffs., the reversioners. Mr. Dikshltulu for the 
appellant raised two main contentions, namely, 
that the suit was barred by limitation & that the 
compromise was a bona-flde settlement of a dispute 
by the widow of the last male owner & was there¬ 
fore binding on the reversioners. There were sub¬ 
sidiary contentions which would be noticed when 
dealing with these main points. 

(2) The relevant facts have to be stated 
Narayanamurthi, a merchant & land-owner, died 
in 1931, leaving his widow, plff. 2. & two sons Lak- 
shminarayana plff. 1 . & Anjaneyulu who died after 
his father leaving his widow, deft. 1. Narayana¬ 
murthi became heavily Involved in debts & was 
adjudicated an insolvent on 28-2-1931 on a petition, 
f P- No - 30 of 1930, filed by his creditors on 22-8- 
1930. On 4-12-1930, the two sons of Narayanamurthi 
filed a suit for partition, each claiming a l/3rd 
share of his properties on the footing that t^ey 
were joint family properties. A preliminary decree 
passed on 10-l-1931was followed by a final decree 
dated 3-2-1931. Lakshminarayana, pltf. 1 , & 
Anjaneyulu, his brother, obtained possession in 
December 1931, of the properties allotted to each 
of them by the final decree. On 30-6-1934 KushaUee 
a creditor of Narayanamurthi, sued on a ore^ 
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partition de'ot & obtained a decree in O. S. 390 of 
1933 against the sons - shares of the family pro¬ 
perties & was taking steps by way of execution. 
Lakshminarayana, plff. 1, conveyed all the pro¬ 
perties he got under the partition decree in favour 
of his wife. Anjaneyulu died leaving his widow Kri- 
shnaveni Amnia, deft. 1 who entered into rosses- 
sion of her husband’s properties which consisted of 
2 acres 30 cents of agricultural land, a separate 
portion of a house & some sites. 

(3) On 17-1-1936 the Official Receiver in the in¬ 
solvency of Narayanamurthi sold for Rs. 1,100/- 
the right, title & interest of the insolvent in the 
entire properties to the present deft. 2. who imme¬ 
diately thereafter filed O. S. No. 14 of 1936 on the 
file of the Court of the Subordinate Judge of 
Tenali for recovery of possession of the properties 
sold to him, impleading among others, Lakshmi¬ 
narayana (the present plff .1.) as deft. 1, his wife 
in whose favour he had conveyed his share of the 
properties as deft. 5, the widow of Anjaneyulu (the 
present deft. 1.) as deft. 2, Kushaljee the D. H. in 
O. S. 390 of 1933 as deft. 3. The suit was filed on 
the allegation that the properties purchased by the 
plff. from the Official Receiver were the self- 
acquired properties of the insolvent Narayana¬ 
murthi, that the partition decree obtained by the 
sons against him was fraudulent & collusive & that 
the sale by the Official Receiver conveyed the 
entire interest in the properties & not merely a 
third share of the insolvent. Defts. 1, 2, 2 & 5 
among others filed written statements denying the 
plffs - allegations & repudiating the claim of the 
pltf. to anything more than the third share of the 
insolvent. Anjaneyulu’s widow (the present deft. 
1 .) then deft. 2. was a minor when the suit was 
instituted & was declared a major on 2-2-1938. On 
the same day I. A. 74 of 1938 was filed into court 
signed by the pltf. (now deft. 2), ideft. 2 (now 
deft 1.) praying for a decree in terms of a comoro- 
mise under which she withdrew her defence & 
consented to a decree for possession as prayed for 
by the pltf. & the latter gave up his claim for 
mesne profits & costs against her. On 3 - 2-1938 the 
Court passed an order on I. A. 74 of 1938 in t ese 

^“pftf i defts. 2 & 20 admit Decree in terms." 
The suit O. S. 14 of 1936 was tried on the merits 
against the other defts. & was dismissed except with 
regard to one item of property, the Court holding 
that the properties purchased by the pltf.were the 
Joint family properties of Narayanamurthi & his 
sons & that the partition decree obtained by the 
sons in respect of those properties had been valid¬ 
ly passed. The decre in O. S. 14 of 1936 was drawn 
up on 21-9-1939. An appeal against the decree was 
dismissed by the District Court on 23-2-1942. 

(4) The present suit was instituted on 9-8-1945 
by Lakshminarayana, the brother of Anjaneyulu 
for a declaration that the compromise in I. A. No. 
74 of 1938 on which a decree was passed by tne 
Court O. S. 14 of 1936 was a fraudulent k collusive 
arrangement entered into between Anjaneyalus 
widow, the present deft. 1 & the plff. In O. S. 14 of 
1936 (the present deft. 2) & was not binding on th. 
reversioners of Anjaneyulu. At the close onhetrlal 
the mother of Lakshminarayana was impleaded 
as Dlff 2 on 8-8-1946 in order to overcome an ob¬ 
jection that the suit was not filed by the Presum¬ 
ptive reversioner. The suit was decreed in favour 
of the plffs. on 8-8-1946. Hence he appeal by deft 2 

(5) It would be inconvenient to deal with the 
merits of the case relating to the binding charac¬ 
ter of the compromise decree before I consider the 
question of limitation. The properties now in suit 
consist of 1 acre 64 cents of wet land & » separate 
part of a house k a site In Tenali, which deft. 1 
Inherited as heir to her husband. The wet lands 


had been purchased in 1926 at about Rs. 1,500/- per 
acre. The house is valued by the plff. at Rs. 2,000/- 
m his evidence, but this is probably an exaggerated 
valuation. The deft. 2 would value the properties 
at Rs. 700 or Rs. 800 which is an absurdly low 
figure. The value of the properties in suit might 
safely be assumed to be somewhere between Rs. 
3,000 k Rs. 4,000. O. S. No. 14 of 1936 was brought 
by the present deft. 2 on the allegation that the 
suit properties k others which formed the subject . 
of the partition decree, were the self-acquired pro- t 
perties of Narayanamurthi & that the partition 
decree obtained by his sons in respect of these 
properties was fraudulent k collusive. The deft. 1 
along with other defts., had filed a written state¬ 
ment denying these allegations. She was a minor 
represented by her father as guardian 'ad litem* 
when the written statement was filed. Directly she 
attained majority, she withdrew her defence & 
suffered a decree in favour of deft. 2 in respect of 
the whole of his claim against her except mesne 
profits k costs. If the compromise had been en¬ 
tered into during her minority, the court might 
have had an opportunity to consider if it was be¬ 
neficial to her. It was however effected immediate¬ 
ly after she attained majority, k the court had to 
record the compromise irrespective of its fairness 
or otherwise. The court tried the suit on Ihe 
merits as between the plff. k the other defts. who 
had raised the same defence as deft. 1 k dismissed 
it except as regards a small item. The appellate 
court also confirmed the decision of the trial 
court. I am not relying on this circumstance as 
decisive one way or the other. A bona fide com¬ 
promise might validly be entered into, even though 
a trial might have resulted in the contentions of 
one or other of the parties being upheld in their 
entirety. I am referring to the further course of 
the litigation in order to show that deft. 1 had a 
good k honest defence to the suit. There was a 
prior decree of court for partition in favour of her 
husband. There were other defts. contesting the 
suit on the same grounds as she did when she filed 
her written statement. It is not as if the burden 
of the defence or any part of the defence rested 
exclusively on her. It is not as if the widow gave up 
only a portion of the properties claimed by the plff. 
retaining the rest for the estate of her husband. 
She withdrew her defence k suffered a decree in 
favour of the plff. (present deft. 2) in respect of 
the entire claim against her except mesne profits. 
The benefit that she is supposed to have got by 
way of exoneration from liability from mesne 
profits was in my opinion, illusory. Her liability 
was to say the least, highly problematical. There 
is one circumstance which, in my opinion, tells 
strongly against the fairness k 'bona tides' of tne 
compromise. The defts 1 k 2 entered into a secret 
bargain by which the latter allowed the former -o 
enjoy 1 acre 11 cents of the lands absolutely as 
if it was a free gift by him to her. She has oeen 
in enjoyment of this land since the compromise. 
She has also paid the kist for the land k deft, t 
has been paying kist only for the rest of the pro¬ 
perty. This appears clearly from the evidence or 
P. W. 1 k the karnam P. W. 2. D. W. 1, the father 
of deft. 1, is not in a position to state whether 
his daughter would retain the 1 acre 11 
disclaim her right. D. W. 2, the deft. 2, states that 
he gave the land on lease to one Ramayya for 20 o 
25 years k that he does not know whether Ramayya 
gave the land to deft. 1 or whether he is paying 
rent to her. This is merely a disingenuous ex¬ 
planation for covering up the fact that deft.. iL * 
in possession of 1 acre 11 cents. Deft. 1 
has not been examined as to how she retains po. 
session of one acre 11 cents of land in spite 
the compromise decree k under what circumstance* 
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the compromise was entered into. She filed a 
written statement in the present suit fully support¬ 
ing the case of deft. 2, & the omission of deft. 2 
to examine her as a witness in support of the com¬ 
promise is a serious defect in his case. Her father, 
D. W. 1, who had filed a written statement on ner 
beludf in the previous suit contesting the claim of 
deft 2, admits that the compromise was not en¬ 
tered into on account of any apprehension that the 
Jdefence would fail as a result of the evidence ad¬ 
duced or likely to be adduced on behalf of deft. 2. 
The property formed the bulk of the estate inherit¬ 
ed by deft. 1, A it is not likely that he would have 
suffered a decree to be passed in favour of deft. 2 
on a confession of judgment unless she had bar¬ 
gained for A obtained 1 acre 11 cents for herself. 
Under the guise of the compromise she gave away 
her husband’s property to deft. 2 receiving a por¬ 
tion of it absolutely for herself as a secret benefit. 

(6) A Hindu widow or other limited owner has 
power to compromise claims against the estate 
represented by her. But a compromise of a litiga¬ 
tion entered into by the limited owner must, in 
order to bind the reversioner, be bona fide, fair A 
reasonable, or for the benefit of the estate A not 
for the personal advantage of the limited owner at 
the expense of the estate. ‘Ram Sumran Prasad v. 
Shyam Kumari’, 1 Pat. 741, ‘Mata Prasad v. Na- 
geshar Sahai’, 47 All. 883, ‘Ram Gowda Anna 
Gowda v. Bhau Saheb\ 52 Bom. 1, ‘Appasami v. 
Thyammal’, (1939) 2 M. L. J. 236 at p. 245 • nd 
Terireddi v. Venkataraju’, I. L. R. (1947) Mad 681 
at p. 688. It has been urged by Mr. Dikshitulu 
that a compromise of a disputed claim does not 
amount to an alienation but is based on the ante¬ 
cedent title of the parties which it acknowledges, 
reliance being placed on the well-known decision 

/of the Judicial Committee in 'Kunni Lai v. Gobinda 
Krishna Narain*, 33 All. 356 & the cases which fol¬ 
lowed it. The effect of these decisions is that 
when a person puts forward a bona fide claim based 
on a pre-existing title A that title is to some ex¬ 
tent recognised by a compromise, the estate which 
passes under the compromise to a limited owner 
would be of the same quality A amplitude as that 
of the title put forward. The true position is thus 
stated in Mayne’s Hindu Law, Edn. 11, at p. 794 
A 795: 

“If the compromise is fair, reasonable A prudent 
in the circumstances in which a widow is placed, 
the alienation which is involved in the compromise 
must bind the reversioners. The alienation cannot 
be considered apart from the compromise....If the 
arrangement or settlement is between the limited 
owner on the one hand A a person who has no 
claims on the estate A who could not have had 
any bona fide belief in the justice of his claim on 
the other, any property which the latter takes 
under such arrangement will be held by him only 
as an alienee from a limited owner A with no 
higher rights”. 

(7) It is impossible to hold that the widow acted 
bona fide in the interest of the estate when she 
withdrew her defence A confessed judgment. The 

A circumstances referred to by Mr. Dikshitulu for 
^the appellant are, in my opinion, not sufficient to 
repel the inference that follows from the circum- 
Btances already adverted to. The fact that there 
was a D. H. in the person of Khushaljee who had 
to be paid Is not a relevant consideration. The 
debt was scaled down to Rs. 405/-, Madras Act IV 
(4) of 1938 having been passed by the Provincial 
tegislature was awaiting the assent of the Gov¬ 
ernor-General at the time when the compromise 
was entered into. The D. H. had a right to proceed 
a gatost the properties allotted not only to the 
®hare, of deft. Ts husband, but also against the pro¬ 
perties of his brother. In any case I do not see 
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what connection that decree debt had with the 
withdrawal of her defence to the suit by the widow. 
Nor has the fact that deft. 2 paid the D. H. a sum 
of Rs. 629/- in 1945, long after the compromise, 
any significance in this connection. It was suggest¬ 
ed that there was some trouble from the tenants 
or the land. But this trouble assuming there was 
much of a trouble was long after compromise A did 
not relate to the lands in the possession of the 
widow. It was said that the value of the property 
given up must have been only about Rs. 1,000/- 
judging by the price stated in the sale deeds, Exs. 

AD-7 effected by plff. 1 in favour of his wife 
As plff. 1 himself naively stated, they were after 
all sales effected by a husband in favour of hJs 
wife. They were evidently intended as a ruse to 
put off his creditors A there was no need to waste 
more money on stamp A registration charges chan 
was absolutely necessary for the end designed. The 
Court below has reached the conclusion that the 
compromise was brought about with the object 
of defeating the reversionary right of the plff. 
Deft. 2 was a speculative purchaser of property for 
about a tenth of its value A the widow played into 
his hands in consideration of a secret advantage 
which she gained at the expense of the reversioners 
I agree with the Court below In its finding on issue 
(3). Mr. C. V. Dikshitulu contends that the suit 
should have been dismissed as barred by limitation 
under Art. 120, Limitation Act. The suit was filed 
by the brother of the last male owner while a near¬ 
est reversioner, the mother, was living for a decla¬ 
ration that the compromise decree in O. S. 14 of 1936 
was fraudulent A collusive A not binding on the 
reversioners. The brother admitted in his evidence 
that he was aware of the compromise in O. S. 14 
of 1936 before it was filed into Court on 2-2-1938. 
The Court made an order “decreejm terms” of the 
compromise on 3-2-1938. The suit was filed more 
than six years after the compromise was recorded 
A an order thereon was made. The fact that the 
suit was tried on the merits against the other 
defts. A a formal decree In respect of the whole 
suit was drawn up by the Court on 21-9-1939 would 
not give a fresh starting point of limitation, time 
having begun to run from 3-2-1938 the date of the 
Court’s order. This defect could not be cured by 
the addition of the nearer reversioner, the mother, 
as a party to the suit on 8-8-1946. 

(8) The compromise decree cannot be considered 
to be an alienation so as to attract the operation 
of Art 125, Limitation Act, A save the suit from 
the bar of limitation. So ran an elaborate A 
strenuous argument which I have summarised as 
above. 

(9) lam of the opinion that Art. 125, Limitation 
Act, governs this case. Where a person in assertion of 
an ostensible title sues to recover properties from 
a Hindu widow of which she is in possession as 
heir of her husband, A the widow having entered 
upon her defence, withdraws it A confesses Judg¬ 
ment A suffers a decree for possession to be passed 
in favour of the pltf., on foot of a compromise 
entered into by her in fraud of the rights of the 
reversioners A in consideration of a personal 
benefit to herself, the transaction can well be 
regarded as an alienation by the widow within the 
meaning of Art. 125. “Alienation” In Art. 125 is 
not used as synonymous with a transfer by way of 
sale, mortgage, exchange, lease or gift. These are 
the kinds of transfers dealt with by the Transfer 
of Property Act, but they are not exhaustive of the 
modes in which the alienation contemplated in 
Art. 125, Limitation Act. could be effected. If a 
compromise decree or an award or a release Is 
used by the widow as a pretext or cloak for parting 
with property belonging to the estate in favour of 
another person, there in "an “alienation” by the 
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widow, though no formal conveyance of the pro¬ 
perty is executed by her. In the present case 
the widow effectively, though indirectly, parted 
with her proprietory right in the suit properties in 
favour of deft. 2 under the compromise decree & 
also put him in possession thereof. There has oeen 
in truth & substance an alienation by the widow 
through the medium of a compromise. The court 
was bound to record the compromise & pass a 
decree according to its terms so far as they related 
to the suit, its jurisdiction being limited to an en¬ 
quiry into the lawfulness of the compromise. The 
basis of the compromise was only the contract 
between the parties. Art. 125 would apply to a 
suit by a reversioner to have such a comprom:se 
which resulted in an alienation declared invalid. 
See 'Ranga Rao v. Ranganayaki Ammal’, 35 M. L. J. 
364, 'Kamakshi Ammal v. Poochammal', 21 M. L. 
W. 277, ‘Sheo Singh v. Jeoni’, 19 All. 524, 'Ram 
Sarup v. Ramdei', 29 All. 239, ’Anant Bahadur 
Singh v. Tirathraj 1 , A. I. R. (26) 1939 All. 526. In 
•Timmaji v. Subba Raju’, 33 Mad. 473 relied upon 
by the appellant the question was whether t v e 
possession of the property under a compromise with 
the widow & who did not get any title or possession 
from the widow herself under the compromise, was 
adverse to the reversioner. The learned Judges 
while holding that the possession was not a deriva¬ 
tive possession from the widow recognised that a 
compromise might be regarded as an alienation so 
as to enable a reversioner to sue for a declaration 
of its invalidity beyond the life-time of the limited 
owner who entered into the compromise. All that 
they said was that in that case the possession of 
the adverse claimant was adverse throughout & 
not a possession derived from the widow under tne 
compromise. Where the nearest reversioner ts a 
female who would only be entitled to a limited 
interest, it is open to the next male reversioner 
to sue for a declaration that an alienation by 
a widow is not binding beyond her life-time. In 
such a case it is not necessary for the plff. to al¬ 
lege or prove that the presumptive reversioner has 
disabled himself from suing or has refused with¬ 
out sufficient cause, to institute a suit. Kandasami 
v. Akkammal’, 13 Mad. 195, Raghupathi v. Tiruma- 
lai* 15 Mad 422, ‘Chidambar Reddiar v.Nallammal 
33 Mad. 410. Though a literal interpretation of 
the first column of Art. 125 would make it applic¬ 
able to a suit only by a presumptive reversioner, 
a wider interpretation has been put upon it so as 
to make it applicable even to a suit by a remoter 
reversioner in view of the fact that a suit by a 
reversioner to set aside an alienation by a limited 
owner is a representative one brought on behalf of 
all the reversioners & that all of them have only 
a single cause of action. At any rate, this is the 
view of a Full Bench of this Court in ’Varamma v. 
Gopaladasayya', 41 Mad. 659. See also ‘Neelkan- 
tamier v. Chinna Ammal’, 52 M. L. J. 13. I have 
the less hesitation in applying Art. 125 to a case 
like the present where the nearest male reversioner 
sues to declare the invalidity of an alienation by 
the widow & where the presumptive reversioner 
is herself a limited owner for, it is not even neces¬ 
sary for the plff. to allege that the presumptive re¬ 
versioner refused without sufficient cause to sue or 
has disabled herself from suing for the .eliel 
sought by the plff. 

(10) For these reasons I hold that the suit was 
governed by Art. 125. Limitation Act, & was institut¬ 
ed in time by plff. 1. The addltion of plffi 2 was 
unnecessary & in no way have affected the result 
of the suit. 

(11) This appeal fails & is dismissed with cosa 
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Kamma Jogappa, Appellant, v. Bacham Hanu- 
makka t Resp. 

A. A. O. No. 664 of 1950 (C. R P 1524/48 convert¬ 
ed into A A O) D/- 29-11-1950. 

(a) Guaridians and Wards Act (1890), S. 34(d) 
— Scope o/. 

Under cL. (d) o/ S. 34 a guardian can be required 
to pay into Court only such amounts as are shown 
to be the balance due on the accounts. This only 
means that a guardian can be called upon to ortng 
into Court amounts admittedly due from him. 
Under that section he cannot be called upon to 
produce such amounts as might be found due from 
him on a taking of correct account. (Para 6 ) 

Anno: G. k W. Act, S. 34 N. 4. 

(b) Guardians and Wards Act (1890), Ss. 34(d), 
35. 36 — Failure to account properly — Remedy 
against guardian. 

The remedy against a guardian who has not pro¬ 
perly accounted for the amounts received by him 
is the one provided in Ss. 35 and 36 and not S. 34 
(d). AIR (13) 1926 Mad 478 and A IR (13) 1926 
Mad. 977 Ref. (Para 6 ) 

Anno. G. k W. Act, S. 34 N. 1; S 35 N 1; S 36 N 1 

(c) Guardians and Wards Act (1890). Ss. 34(d) 
43. 47 — Order to bring amount in Court — Order 
whether revisable or appealable. 

A person who was appointed the property guar¬ 
dian of a minor sought to revise the order of the 
Dist. J. calling upon him to bring some amounts 
said to belong to the estate of the minor into 
Court. 

•Held * that the order under revision did not fall 
under S. 34 (d) but was one passed under S. 43 
therefore an appeal lay against that order under 
S. 47. AIR (13) 1926 Mad 478. Rel. on. (Para 8 ) 
Anno. G. k W. Act S. 43 N. 1; S. 47 N. 5. 

A. Bhujanga Rao and D. R. Krishna Rao, for 
Applt. — E. Venkataramana Rao, for Resp. 

Cases referred to: 

(•26) 50 MLJ 273: (AIR (13) 1926 Mad 478) 

(Prs 6, 8) 

C26) 51 MLJ 249: (AIR (13) 1926 Mad 977) 

(Pr 7) 

JUDGMENT: By this petition, a person who 
was appointed the property guardian of a minor 
on 8-1-1942 in O. P. No. 72 of 1940, seeks to revise 
the order of the District Judge, Anantapur, dated 
3-9-1948, calling upon him to bring some amounts 
said to belong to the estate of the minor into court. 
At the outset the counsel for the respondent, who 
is the mother and the personal guardian of the 
minor, has raised a preliminary objection to the 
maintainability of this revision petition. In order 
to get over this difficulty a petition has been nlea 
by Mr. Bhujanga Rao on behalf of the petitioner 
to convert the civil revision petition into a civil 
miscellaneous appeal under S. 43 of the Guardians 
and Wards Act. . 

(2) In order to appreciate the preliminary ob¬ 
jection and the contention raised in this petition 
it is necessary to set out briefly a few n}?*** 1 *" 
facts. Bv the order of appointment the petitioner 
was directed to file accounts for each year on or 
before the fifth day of July, and not to invest any 
amounts belonging to the estate of the minor 
any concern without the sanction of the court, in 
pursuance of those directions the P 
filing accounts every year before the 5th of Juiy. 
and they were being scrutinised and passed up » 
the end of 1946. In July 1947 the District Judge 
as a result of scrutiny of the accounts filed by in* 
petitioner, passed certain remarks and can** 
upon the petitioner to offer an explanation in re»- 
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pect thereof. Accordingly the petitioner filed a 
memo giving explanation on ail the matters referr¬ 
ed to in those remarks. It is not in evidence as to 
what happened to that memo. Ultimately the 
District Judge framed charges against the peti¬ 
tioner, and some of the items involved in the 
order under revision were also the subject-matter 
of those charges. An explanation was offered by 
the petitioner, but without considering it, the 
District Judge removed the petitioner on 24-2-1948 
land directed him to hand over charge of the 
Testate to the Official Receiver, who was appointed 
as property guardian in his place. 

(3) As against the order dismissing him, the 
petitioner preferred C. M. A. No 189 of 1948 which 
was ultimately dismissed by a Bench of this Court. 
Subsequently he handed over charge to the Official 
Receiver as directed by the order of his removal. 
On 12-7-1948 the petitioner was required to appear 
in court with account books. Pursuant to this 
notice he appeared in court and filed a memo stat¬ 
ing that accounts had already been filed :nto 
court. Notwithstanding this, the petitioner was 
called upon to show cause why he should not be 
fined for disobeying the previous order of the court 
calling upon him to file accounts into court, and 
ultimately he was fined in a sum of Rs. 25 in spite 
of his explanation. Subsequently, that is, on 13-8- 
1948, the petitioner was required to submit a list 
of debtors to the estate, which direction was com¬ 
plied with by him. On 3-9-1948 the order under 
revision was made by the learned District Judge 
calling upon him to bring into court the various 
amounts mentioned in that order. It is against 
that order that the present civil revision petition 
is filed. 

(4) In view of the application by Mr. Bhu- 
]anga Rao for converting it into an appeal, which 

7 I am inclined to allow for the reasons mentioned 
hereunder, it is unnecessary for me to consider the 
soundness of the preliminary objection. 

(5) In order to appreciate the questions arising 
in this case, it is necessary to refer to certain pro¬ 
visions of the Guardians and Wards Act. S. 34 
provides: 

“Where a guardian of the property of a ward 
has been appointed or declared by the court and 
such guardian is not the Collector, he shall,— 

(a) if so required by the court, give a bond as 
nearly as may be in the prescribed form, to the 
Judge of the court to enure for the benefit of the 
Judge for the time being, with or without sureties, 
as may be prescribed, engaging duly to account for 
what he may receive in respect of the property of 
the ward; 

(b) if so required by the court, deliver to the 
court within six months from the date of his ap¬ 
pointment or declaration of the court or within such 
other time as the court directs, a statement of the 
immoveable property belonging to the ward, of 
the money and other moveable property which he 
has received on behalf of the ward up to the date 
or delivering the statement, and of the debts on 
that date to or from the ward; 

4 (c * s0 required by the court, exhibit his ac¬ 
counts in the court at such times and In such 
forms as the court from time to time directs; 

(d) if so required by the court, pay into the court 
atsuch time as the court directs the balance due 
Wm him on these accounts, or so much thereof 
« tne court directs; and 

(e) apply for the maintenance, education and ad¬ 
vancement of the ward and of such persons as are 
gependenfc on him, and for the celebration of cere- 
gonies to which the ward or any of those persons 

be a party, such portion of the income of the 
property of the ward as the court frofn time to 


time directs, and, if the court so directs the whole 
or any part of that property”. 

The only relevant provision of S. 34 that applies 
to this case is one contained in clause (d). Ano¬ 
ther section of the Act which has bearing on tnis 
case is S. 43, sub-clause (1). It reads thus: 

-The court may, on the application of any person 
interested or of its own motion, make an order 
regulating the conduct or proceedings of any 
guardian appointed or declared by the court”. 

S. 47 provides for appeals against orders passed 
under certain sections of the Act, but S. 34 is not 
one such. S. 48 lays down that save as provided 
for by S. 47 of the Act and Or 43 rule 1 C. P. C 
the orders passed under this Act shall be final and 
shall not be liable to be contested by suit or other¬ 
wise. 

(6) First, I will consider whether the order pass¬ 
ed by the learned Judge falls under any of the pro¬ 
visions of S. 34 of the Act. As I have already ob¬ 
served, the only relevant provision of S. 34 is the 
one contained in clause (d). Under clause td) 
a guardian can be required to pay into court only 
such amounts as are shown to be the balance due 
on the accounts. This only means that a guardian 
can be called upon to bring into court amounts ad¬ 
mittedly due from him. Under that section ne 
cannot be called upon to produce such amounts as 
might be found due from him on a taking of 
correct accounts. The remedy against a guardiui 
who has not properly accounted for the amounts 
received by him is the one provided in Ss. 35 and 
33 of the Act. That this is the correct position is 
seen from the decision of Venkatasubba Rao and 
Madhavan Nair JJ. in ‘Harikrishna Chettiar v. 
Govindarajulu Naicker’, 50 M. L. J. 273. 

(7) In that case the property guardian was called 
upon to deposit into court a sum much larger than 
that admitted in the accounts. The question arose 
whether the court had Jurisdiction to do so. The 
learned Judges, on a consideration of the relevant 
sections of the Act, came to the conclusion that the 
court had no jurisdiction to direct the guardian to 
bring into court any amount larger than that adml> 
ted in the accounts and held that such an order 
would be a nullity as having been made without 
jurisdiction. It was pointed out by them that if 
the property guardian was sought to be made liable 
for a larger amount than that admitted in the 
accounts, that could be decided only In a regular 
suit and could not be disposed of under S. 34(d) 
of the Act. To the same effect is the decision in 
‘Subbarami Reddi v. Pattabhirami Reddi 1 , 51 M. J. 
249, where Phillips and Madhavan Nair JJ., held 
that the court had no jurisdiction to hold an en¬ 
quiry and ascertain what amounts were due by the 
guardian under S. 34 of the Act, and the remedy 
of a ward who wanted to get more than the 
amounts admitted in the accounts was to proceed 
by way of suit. So the order cannot be treated as 
one passed under S. 34 of the Act. 

(8) Then I have to consider whether this order 
can be treated as one falling under any other pro¬ 
vision of the Guardians and Wards Act It was 
pointed out in ‘Harikrishna v. Govindarajulu* 50 
M. L. J. 273 that cases like this can be brought 
under S. 43 though it might involve a strained 
construction of S. 43. In this context the observa¬ 
tions of the learned Judges ‘at page 277’ of the 
report are apposite: 

“If it is absolutely necessary to find this power 
somewhere within the four comers of the Act, S. 
43, by straining it somewhat, may be pressed into 
ser T^ e - The first clause of that section reads thus: 

•The court may on the application of any person 
interested or of its own motion make an order 
regulating the conduct or proceedings of any Gu¬ 
ardian appointed or declared by the court.’ 
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It may not be quite the right thing to say that 
an order of the kind under discussion is *an order 
regulating the conduct of proceedings' of a guardian. 
But it is only by construing these words in this 
rather wide sense, that we can find justification In 
the Act for the view that has been uniformly adopt¬ 
ed in the cases cited to us, that such an order as 
this is within the competency of a court acting 
under the Guardians and Wards Act. There is, 
however, this much to be said for this view, that 
the order in that case is not final but is appealable. 
The preliminary objection thus fails”. 

The learned Judges in that case, though not with¬ 
out considerable hesitation, treated the order as 
one falling under S. 43 of the Act, which is 
appealable under S. 47 of the Act. I express my 
respectful agreement with the observations made 
by the learned Judges in that case. For the same 
reasons given by the learned Judges in 
that case for treating it as proceedings under 
S. 43 of the Act, I consider the order under revi¬ 
sion as one passed under S. 43 of the Guardians 
and Wards Act and hold that an appeal lies against 

that order under S. 47 of the Act. 

(9) Now dealing with the merits of the case, this 
is a case which calls for interference with the 
order of the lower court. It is scarcely necessary 
for me to state that some of the directions con¬ 
tained therein are perverse. (His Lordship men 
modified the directions given by the lower Cour. 
and concluded:) The appeal is allowed to the ex¬ 
tent indicated above. In other respects, the appeal 
is dismissed. Each party will bear his own costs. 
C.R.K./V.S.B . Appeal allowed partly. 


At the same time the karnavan has very 
large power of administration of the tarwad pro¬ 
perties and its funds, and the junior members can- 
not claim that the whole of the net income 
of the tarwad should be distributed among 
the several members or accounted for as 
if they were tenants-in-common. The Mitar 
kashara rule of stirpital division does not 
apply. Each individual member can claim mainr 
tenance for himself or herself and as a rule mainten¬ 
ance is awarded 4 per capita’. But a junior member 
is not entitled to claim an aliquot share of the net 
income of the tarwad properties and a karnavan 
is not accountable if he gives some members more 
than what he gives to others, so long as he gives to 
each what, under the circumstances, would be a 
reasonable allowance for his or her subsistence . 
The needs and requirements of the different meni- 
bers of the family may vary according to their 
age, health and other circumstances. The Karna¬ 
van has to incur expenses in connection with pay¬ 
ment of revenue on the lands, repairs to building J, 
renewal of kanoms, births and deaths, performance 
of the customary charities, reception of guests and 
relatives, maintenance of the establishment, and 
similar items. A prudent karnavan might set 
apart a portion of the income ot the tarwad in 
order to meet these charges year by year. It is 
by taking into account these several factors that 
the rate of maintenance awardable to each mem- 
ber of the family can be settled. (PlIr0 7) 

K. Y. Adiga, S. Ramayya Nayak and K. P- Ad W‘ 
for Appellants — A. Narayana Pal, K. Srinivasa 
Rao and K. S. Shetty, for Respondents. 
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VISWANATHA SASTRI J. 

Saraswathi Raithi and others, Appellants v. 
Duggamma Shedthi and others, Respondents. 

Appeal No. 294 of 1947 D/- 22-11-1950. 

( 0 ) Malabar Law — Aliyasanthana family — 
Karnavan — Right of. to spend tarwad funds for 
education of junior members — Such expenses if 
can be taken into account for fixing rate of main¬ 
tenance of junior members. 

The imparting of school or collegiate education 
to the junior members of the family must now be 
held to be a legitimate purpose for which the kar¬ 
navan or Ejman is entitled to spend the funds of 
the tarwad so long as the expenditure is reason¬ 
able and consistent with tlie Income of tlie tarwad 
and the needs of the other members of the family. 
If there is no facility for imparting education in 
or near the tarwad house and there are several 
boys and girls that have to be educated in Schools 
or colleges, there is nothing improper in the Ejman 
or karnavan setting up a separate establishment 
in a city where educational facilities are available 
and providing for the residence and mess of the 
students who pursue their studies. TJe/acft/w 
some members of the tarwad come and stay at in¬ 
tervals at such establishment does not result in 
the karnavan becoming liable to account in re JP ec ~ 
of the expenses incurred by him for their food and 

l0< Hence in fixing the rate of maintenance for the 

junior members of the family the 

establishment cannot be left out of consideration. 

(b) Malabar law - Tarwad- ^niormend)ers- 
Rights of — Maintenance — Fixation of — Factor 

to be taken into account. 

A junior member of a tarwad is ^ doubt ja no 
oromietor of the tarwad properties with the kar 
navan and other members and the right to main¬ 
tenance is the mode inwhich this right'of_owner¬ 
ship is effectively exercised by the junior member. 


Cases referred to: 

(■82) 5 Mad 71 , ( £f I 

(•09) 19 ML J 590: (4 IC 724) * 

JUDGMENT: The plfTs, here appellants, claim 
maintenance at a rate higher than that decreed 
to them by the trial court. The pwtfes 
members of an Alayasanthana family of whlcb 
deft 1 is the ejamanthi. PlfTs. 2 to 7 are the 
children of plff. 1 &P1A- 1 & defts. 2 to 8 are me 
daughters & sons of deft. 1. There were 28 members 
of the branch of deft. 1 on the date of suit. & he 
properties out of which rnaintenance is now data 
ed by the plffs. were allotted to the branen 
deft 1 under an award, Ex. D. 39, dated 12- 
Though the suit was laid /or the recow^ 

Rs. 10,000 as arrears of maintenance tor the P 
from 1-5-1934 till 25-10-1945 Of> courtbeta* 
errantpd » decree only for Rs. 2668-o-u» ior 

period from July 1941 to 25 ‘ 1 ®* 1945 : iSp/as^maln- 
additional sum of Rs. 268 1-4-0 is cla !^ h “ e ^ier 
tenance for this period, the claim tor the earl 

years having been given up bltow has 

^? 2 T C The h0 f U oS>w b ing P 's d common" Sound f ig 

faSy T houi°rat Kotadadl * the 

family consists of rents, hot* cash llg 

received from its tended pr °P^ was him- 

husband, Subbayya Shettl of Maratada, was ^ 
self an affluent member of his family w on 

siderable income of his ^^^/.fWbruan' 1944. 
himself & his children. He died in February 

He purchased a town-house In Mangalore io 

occupation of himself & his fa.rally. £ Mg**** 
set up an establishment at .“gjgJLtfae Man- 

S& USE * 
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It fuel were sent from Kotadadl to Mangalore 
whenever necessary, & a mess was run at the 
Mangalore bidar. Day to day cash expenses in¬ 
curred In the purchase of groceries & the like were 
also met, sometimes out of the family funds & 
sometimes from contributions made by or on be¬ 
half of the members of the family. The young¬ 
sters of the family who were receiving education 
at Mangalore were housed & fed at the Mangalore 
bidar, & their parents, whenever they happened 
to go to Mangalore, stayed with them. There was 
a residential family house & an establishment 
maintained at Kotadadi for the members of the 
family. Accounts of the receipts & disbursements 
of the family were kept by or on behalf of deft. 1 
but these accounts are not now available, the sons 
of deft. 1 charging one another with the responsi¬ 
bility for their non-production. The deft. 1 being 
an old lady depended on one or other of her sons 
for the management of the properties, is not 
wholly to blame for the non-production of the 
accounts. There is, however, available a rough 
account of receipts & expenses maintained by deft. 
8 for the period beginning from January 1944. 
On 22-10-1941 the plffs. through their advocate, 
gave notice to deft. 1 claiming arrears is well as 
future maintenance separately for themselves. 
Plff. 1’s husband, Ramanna Rai, has been in 
Govt, service, & plff. 1 & some of their children 
were staying with him wherever he happened to 
be employed & also in the Mangalore bidar for 
various periods of time. During the period from 
July 1941 till April 1944 there was a working 
arrangement under which the members of the 
family who lived at the Mangalore bidar agreed 
to share the expenses, though some of them paid 
& the others did not pay regularly. Plaintiff l’s 
, husband paid the charges incurred for the up- 
» keep of his wife & children whenever they or 
any of them stayed in the Managalore bidar 
during this period. This arrangement, however, 
ceased to be in force after April 1944. 

(3) All the plffs. lived in the Mangalore bidar 
from July to December 1942. Prom January 1943 
till the end of March 1944 plffs. 2 & 3, & from 
April 1944 till April 1945 plffs. 2 to 6 lived in the 
Mangalore bidar. None of the plffs. lived there 
after April 1945. The bulk of the family income 
consists of the rice rents received from tenants. 
Since the price of rice varies from time to time 
its conversion value also varies, & the maintenance 
awardable to the members of the family after 
deduction of the common family expenses, would 
also vary from year to year. The learned Judge 
has granted a decree at varying rates for the 
different periods for which maintenance was 
awarded. 

(4) Mr. Adiga for the appellants contends that 
in arriving at the net income of the family from 
which maintenance was payable to the plffs. the 
learned Judge erred in deducting the expenses of 
the Mangalore bidar & that the only legitimate 
deductions that could be made were the ex¬ 
penses of the family & Its establishment at the 
family house at Kotadadi. He argues that not 

^ only the children of female members of the 
family but also the wives & children of the male 
members were fed at the Mangalore bidar when 
they happened to go there, & that the expenses 
incurred on this account should not be deducted 
•in arriving at the net income of the family 
available for distribution to the plffs. He further 
maintains that the learned Judge erred in treat¬ 
ing all members of the family alike, including 
majors & minors, & those who contributed to 
the Mangalore bidar & those who did not, & in 
giving the plffs. only a ‘pro rata* maintenance by 
dividing the net income of the family by the 


number of the members for the time being. No 
objection was taken to the other deductions like 
Vinlyagas, Ejamanthi's expenses, building repairs 
etc, allowed by the court below from the gros3 
receipts before arriving at the net income of the 
family available for distribution as maintenance 
to the members of the family, but objection was 
taken to the computation of the total income of 
the family made by the learned Judge. 

(5) I have been referred by lamed counsel to some 
decisions of this Court dealing with the rights of 
Junior members in an Aliyasanthana or Maruma- 
kathayam family. Marumakathayam or Aliyasan¬ 
thana Law as administered today by the courts, 
though resting on ancient usage, has largely been 
moulded by judicial decisions. So far as this 
branch of the Law is concerned, courts have not 
been inelastic, unyielding or unwilling to respond 
to social & economic changes & the needs of a 
progressive society. The old customary law did 
not recognise the union of man & wife as a 
valid or binding marriage, but regarded it as a 
state of concubinage into which the woman en¬ 
tered of her choice & was at liberty to change 
when she pleased. But today such unions are 
as permanent & sacred as the matrimonial ties 
recognised in other systems of law, & this court 
has held that the reasonable expenses of the 
marriage of a member of a Marumakathayam or 
Aliyasanthana family have to be provided for ny 
the tarwad if it has the means to do so. It was 
thought at one time that a junior member of a 
tarwad had a right to be maintained only in the 
family house & had no right to separate main¬ 
tenance if he or she resided elsewhere. This re¬ 
sulted not only in the over-crowding of tarwad 
houses but also in retarding the growth of family 
ties & affection between the spouses & in acting aa 
a clog upon the enterprise & initiative of the 
junior members of the tarwad. It had long ago 
become a recognised practice in the west coast 
for a woman to live with her husband & her 
children. Today a Junior member who leaves the 
tarwad house to live separately with her husband 
& children is entitled to separate maintenance, & 
a male who lives separately from the tarwad in 
order to pursue his vocation or for other reasonable 
cause, is likewise entitled. Formerly a right to 
maintenance meant only a right to sufficient food, 
raiment & small quantity of oil. Today the right 
includes a right to “menchilavu” or extra ex¬ 
penditure necessary for leading a comfortable life 
consistently with the status, dignity & the means 
of the family, & the needs of its members under 
the conditions of modern life. 

(6) In 1898. in ‘Krishnan. v. Govinda Menon. 8 
M.L.J. 294', this court, while recognising the obli¬ 
gation of a kamavan to educate the Junior mem¬ 
bers of the tarwad, declared that it was not incum¬ 
bent on him to “give the Junior members educa¬ 
tion through the medium of the English language 
or on western lines” & declined to order the 
kamavan to pay the school fees & other expenses 
incurred in imparting English education to the 
junior members on western lines. In 1907 this 
court held in 'Neelakanta Thuruvambi v. Anantha- 
narayana Aiyar, 19 M.L.J. 590 that in the case 
of a well-to-do family the imparting of education 
in English to the Junior members of the family 
was a necessary & proper purpose for which the 
funds of the tarwad could be spent & the pro¬ 
perties of the tarwad could be made liable. Having 
regard to the high percentage of literacy in Kerala 
& Canara & to the very large number of 
people from this part of the country employed in 
public services both in India k outside, & also to. 
the pursuit of other avocations, the imparting of 
school or collegiate education to the Junior mem-l 
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bers of the family must now be held to be a 
legitimate purpose for which the karnavan of 
Ejman is entitled to spend the funds of the 
tarwad so long as the expenditure is reasonable 
& consistent with the income of the tarwad & 
the needs of the other members of the family. If 
there is no facility for imparting education in or 
near the tarwad house & there are several boys 
& girls that have to be educated in Schools or 
Colleges, there is nothing improper in the Ejman 
or Karnavan setting up a separate establishment 
in a city where educational facilities are available 
& providing for the residence & mess of the 
students who pursue their studies. Judge-made 
law must be stable, but yet it cannot stand still 
ignoring the progress of society & the march of 
events. I hold the maintenance of the Mangalore 
bidar for the education of boys & girls of the 
Kotadadi family was a proper & necessary pur¬ 
pose for which the Ejmanthi, deft. 1 was entitled 
to spend a reasonable portion of the income of 
the family properties. Some of the plffs. them¬ 
selves have taken advantage of this establishment 
at Mangalore & I cannot accept Mr. Adiga's con¬ 
tention that the expenses of the Mangalore bidar 
should be left out of consideration in fixing a rate 
of maintenance for the junior members of the 
family. The fact that the husbands of the ladies 
or the children of the male members of the tarwad 
came & stayed at intervals at the Mangalore 
bidar, does not result in the karnavan becoming 
liable to account in respect of the expenses in¬ 
curred by him for their food & lodging. I have 
no reason to think that people in the west coast 
insist on such a sordid accounting by their, 
karnavan. Nor does the law compel 
me to order the karnavan to account for 
the expenses incurred by him in receiving & main¬ 
taining guests or near relations of the family. 

(7) With regard to the right of a Junior member 
of an Aliyasanthana or Marumakathayam family 
to maintenance, Mr. Adiga stressed the point tnat 
their right is not analogous to the right of the 
widow of an undivided coparcener in a Mitakshara 
family, but is of the same quality as the right 
of the male coparcener himself. It has no doubt 
been held in several decisions of this court that 
a junior member of a tarwad is a co-proprietor 
of the tarwad properties with the karnavan & 
other members & that the right to maintenance 
is the mode in which this right of ownership *s 
effectively exercised by the junior member. At 
the same time, it has also been recognised that 
the karnavan has very large powers of administra¬ 
tion of the tarwad properties & its funds & the 
Junior members cannot claim that the whole of 
the net income of the tarwad should be distributed 
among the several members or accounted for as 
if they were tenants-in-common. The Mitakshara 
rule of stirpital division does not apply. Each in¬ 
dividual member can claim maintenance for him¬ 
self & as a rule maintenance is awarded ‘per 
I capita. But a junior member is not entitled to 
'claim an aliquot share of the net income of the 
tarwad properties & a karnavan is not accountable 
if he gives some members more than what he gives 
| to others, so long as he gives to each what, under 
,the circumstances, would be a reasonable allowance 
for his or her subsistence. Ekanat Thayu Kunji 
Amma v. Ekanat Sangunni. 5 Mad 71. The needs 
& requirements of the different members of the 
family may vary according to their age, health & 
other circumstances. The karnavan has to incur 
expenses in connection with payment of revenue 
on the lands, repairs to buildings, renewal of 
kanoms, births & deaths, performance of the 
customary charities, reception of guests & relatives, 
maintenance of the establishment, & similar items. 


A prudent karnavan might set apart a portion of 
the income of the tarwad in order to meet these 
charges year by year. It is by taking into account 
these several factors that the rate of maintenance 
awardabie to each member of the family can be 
settled. In my opinion, the learned Judge has not 
misapplied any of the well settled principles of 
law in fixing the rate of maintenance for the 
plffs. (The rest of the judgment is not material 
for the purposes of this report.) 

C.R.K./K.S. Decree modified. 
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PANCHAPAGESA SASTRY J. 

A. Sankunni Menon , Applt. v. South Indian Rail¬ 
way having their head office at Trichinopoly and 
others , Resps. 

Appeal No. 543 of 1947, D/- 21-11-1950. 

(a) Civil P. C. (1908), S. 80 — Delivery of notice 

— Necessity to mention fact in plaint. 

.. Where in a suit against the railway administra¬ 
tion, along with the plaint the acknowledgments of 
the delivery of registered letters were filed and the 
plaint referred to the despatch of the registered 
notice under S. 80 and the non-receipt of a reply, it 
would be highly technical to dismiss the plaint on 
the ground that the express words that notice was 
delivered or left with the Secretary for Rlys are not . 
found in the plaint. (Para 4) 

Anno. C. P. C, S. 80 N. 17. . 

(b) C. P. C. (1908), S. 80 — Sufficiency of notice 

— Notice to railway administered by Govt.— Notice 
to Secretary for Rlys. 

S. 80 is mandatory. At the same time the Court 
should not be hypercritical in examining the langu¬ 
age used but should interpret the same in a free 
and liberal spirit. (Para 5) 

Where a notice merely stated that a suit against 
"your railway ” for loss would be instituted and was 
addressed to Secretary for Rlys Central Govt. New 
Delhi, Held that the notice might be taken as 
satisfying the requirements of Ss. 79 and 80, though 
it did not expressly state that the proposed suit 
would be against the Governor-General in Council 
A. I. R. (38) 1951 Mad 416, Toll; A. L R. (33) 
1946 Mad 366, Disting; A. I. R. (14) 1927 P. O. 176 
Ref. (Para 5) 

Anno: C. P. C. S. 80 N. 13. 

K. Bhashyam and T. R. Srinivasan, for Applt. — 
S. S. Ramachandra Ayyar, for Resps. 

Cases referred to: 

C 27) 51 Bom 725: (AIR (14) 1927 P C 176) 

(Pr. 5) 

C46) 1946-1 M L J 267: (AIR (33) 1946 Mad 366) 

(Pr 5) 

C50) 1950 M W N 787: (AIR (38) 1951 Mad 416) 

(Pr 5) 

JUDGMENT: This is an appeal by the piff. 
against the decree of the Subordinate Judge of 
South Malabar at Calicut dismissing his suit on a 
preliminary point namely that a proper statutory 
notice under S. 80 of the C. P. C., has not been 
given by the plff. before the suit was instituted. 
There are four defts. to the suit. The first is the 
South Indian Railway. The second is the Madras 
& Southern Maharatta Railway. The third is tne 
Great Indian Peninsular Railway & the fourth's 
the Governor-General in Council, New Delhi ine 
plffs case was that he despatched from Calicut to 
self at Kalapipal, a station in the G. I. P. Railway, 
34 bags of dry coconuts, 11 bags of moist opconn^ 
& 77 bags of copra balls by invoice dated l 7-7 ^?;*; 
He charged the railway system with wlirui 
default & negligence & misconduct * 
the goods were wrongfully diverted * 


f 


m 


SANKUKNI MenuN v. S. I. Ely. (Panchapagesa Sastry J.) 


Madras 503 


| otherwise unduly delayed in the course 
of transit. It was only after continued enquiries 
regarding the delay at the other end that the 
goods were traced & finally sent to the destination 
In October 1944. The goods had become deterio¬ 
rated & became unmarketable. The District Com¬ 
mercial Inspector, Jhansi, certified the condition of 
the goods & assessed the claim for damages at 
Bs. 1,918. The pllf's agent took delivery under 
protest reserving his claim for full & adequate 
*4 damages. He claimed Rs. 5,059 as the proper 
f amount of damages sustained by him. In para. 9, 
of the plaint it was stated that he had sent various 
letters to the defts. compiiaining of the delay & 
claiming damages that finally the defts; evaded & 
refused to make good the damages. He issued on 
29-3-1945 a registered notice under S. 80, C. P. C. 
Along with the plaint he filed the copy of the notice 
sent by him & also the acknowledgments of delivery 
by the various addressees signed by them. All the 
defts. separately filed written statements & in 
each of them we find an objection being taken to 
the legal validity of the notice under S. 80. The 
ground of objection was that proper statutory 
notice was not served on the Governor-General in 
Council who owns the railways. The written state¬ 
ments disclosed that the goods were misdespatched 
to Mysore & after some delay they were traced & 
finally they were rebooked to Kalapipal. Some 
time before the trial an additional written state¬ 
ment was filed on behalf 4>f all the defts; wherein it 
was stated that S. 80, C. P. C. was not complied 
with as the plaint did not use the words “sent, 
delivered & left” with reference to the notice under 
S .80. Various issues were framed but as stated 
before the validity of the notice was treated as 
a preliminary point of law & the lower court was 
asked to try that issue first. It accordingly tooK 
it up> for trial & in the end dismissed the suit as 
stated above. 

^ 2 'J r ^°, 8n T ds are urged 111 the Judgment of the 
f °r Ik conclusion that the notice is 

nfoi'. Tk® there Is no allegation in tne 

plaint that the notice was delivered or left at the 

Govt & that ^ mandatory 
^ " ot complied with. S. 80 says: 
"That the plaint shall contain a statement that 
such notice has been so delivered or left”. The 

to^ D thfn Und was „ that the notl “ does not state 
55? G ° f ve !T r Genera 10 Cou ncil will be sued 

a£'% to oSSSi“ y reh “ “**•“ the °°™™ r 

P ,°H ts J or determination are whether the 
notice is bad because the plaint did not contain 

5. ha i il was delivered or left with the 
Secretary to Govt; ( 2 ) whether the notice Is bad 

SgS 5° p Uef "f 8 clalme d against the Governor 

wU? be sued Gounci nor was 11 Intimated that he 

avet!n«t r f ga * r ^ s P 01 " 1 number 1, want of a proper 

withTh* t th . e il may be not cd that along 
? pla Jnt the acknowledgments of the de- 
of/entered letters were filed. Para 9 of 
S r,? referred to the despatch of the register- 
ed notice under s. 80 & the non-receipt of a reply 
Sc^if^onjnstance It seems to me a highly tech- 
«? Plablt Sh0uld be dismissed on 

Ss ?. e L P . r P SS u Words 11131 to e notice 

wave o!r Vere ? # or left ^th the Secretary for Rail- 

SfZn Jn? 4156 plalnt ' U that was the 
2? o?wL ^ d alI °w an amendment to get over 

KtfSSJS^th I t amcd advocate for the respon- 
the tedmwi an amendment would get over 

iSl wM ^ gument ' J 1 * ^ew of that he did 
supDortH,? « amendment but was content to 
^dgment of other points. Point 1 

K&Kc? found 111 favour ofpw * 


(5) Point No. 2: — The more serious objection to 
the notice that was pressed before me was the ab¬ 
sence of a reference to the Governor General in 
Council In the notice issued. The copy of the 
notice is Ex. P. 1, (the original has not been pro¬ 
duced by the defts.) P-1, alter setting out the des¬ 
patch ot goods & the non-delivery in time u their 
late arrival & the deterioration of the goods & the 
loss sustained by the plff; ends with this para. 

"Please thereiore take notice that unless you 
make good the loss I have sustained by reason of 
your gross negligence I intend instituting a suit 
against your railway for such loss as mentioned 
above.” 

Ihe letter, was amongst others, addressed to 
Secretary for Railways, Central Govt. New Delhi 
Similar notices were sent to various persons in- 
cluaing the agents of the three railways. The 
lower court had placed reliance on the judgment 
of a Division Bench of this court in Governor 
General in Council v. Krishnaswami Pillai', 1946- 
1 M. L. J. 267 and also the decision of the’ Priw 
Council m ‘Bhagchand Dagadusa, v. Secretary of 
State. 51 Bom 725. It is well settled that the 
section is mandatory. At the same time it is equal- 
iy well settled that the court should not be nyper- 
cntical in examining the language used but snould 
interpret the same in a free St liberal spirit. In my 
opinion the decision in the M. L. J. case is dis- 
t P 1 f U f h .t be th e registered notice there 

? Se ? etary of state ^ India In 
^ Actually it is a different 
person that should be the deft; & that was the 
deft, in such circumstance the notice was regard¬ 
ed as bad. In the present case there is no suen 
reference to a wrong person as the person who was 
going to be sued. It is no doubt true that it is 
stated that toe proposed suit would 
t J he J Governor General in Council. On 
the other hand it is stated generally that the suit 

aga ? 4 your ra0wfl >' & the notice was ad- 
l r “f d ‘° S t C ? lry Railways. Central Govern- 
' N „ ew f 3 *} 111 - Any person who receives this 
notice St reads It will understand that this is a 
claim against the Govt; Si the suit would be p gainst 
°r f f 1116 ,5 aUwa y> the Governor General 

Plr C0 P!?H U |f u C0 P ld not have been the intention, 
nor could it have been understood; as a suit which 

?? gainst toe individual official, the 

k‘FhfTniP ^f dways -. to fact the language used 
is the suit will be against your railway” and not 

mw'Sn J thlnk a fair wading of this notice 
may weU be taken as an intimation which will 
satisfy the requirements of Ss. 79 St 80 of the C.PC 

mii? hp S fh» n yS that ? uaUy in the suit the deft 
must be the Governor General in Council. In the 

present suit he Is the 4th deft. S. 79, therefore is 

tSfth- <t n2r ral, h c °2 ipl,ed with. s. 80 requires 
that the notice should state the cause of action 

“T* , description of the pllT & toe reSef 

which he claims, it is somewhat significant that 

question to . belch of? R £ “/Tr i he „ n s! ™; 

3l™to S’Sc?et^?t de ? atchea bJ wA 

was a noSSfs. 80 JfSffS $. 

ag5to' Mt h8S been arg “ ed before^ me 
again i do not, however, see any reason to rhanna 
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(6) Lastly Mr. Ramchandra Aiyar the learned 
advocate for the respondents sought to raise a new 
point in support of the Judgment of the lower 
court. He contended that the notice was certainly 
bad because it merely stated that loss had been in¬ 
curred & that unless the loss is made good a suit 
will be filed. No particulars of the loss were indi¬ 
cated nor the amount. He stressed the need lor 
definite information on the point in the notice 
itself so that the Government may be apprised of 
the magnitude of the claim & the matter be dealt 
with at the appropriate level having regard to the 
magnitude of the claim among other things. I see 
some force in this argument. But in the present 
case notwithstanding the fact that the defendants 
raised an additional statement setting an objection 
to the notice on other grounds, they never raised 
this point. I do not see any Justice in allowing 
them to raise a further point now particularly 
when I find that in the written statement it is ad¬ 
mitted that the goods were misdespatched to My¬ 
sore where they were lying unclaimed & it was 
only after some considerable delay that the mis¬ 
take was found out & it was only after some con¬ 
siderable delay that the mistake was found out & 
the goods were despatched to the proper place. I 
do not see any reason why the plff. should be made 
to suffer for this delay which may be due either 
to the negligence or an Occident on the part or the 
railway officials. Having regard to this aspect of 
the matter I do not see why I should allow an 
indulgence in favour of the railway to the possible 
detriment of the plff. I therefore decline to en¬ 
tertain this point. 

(7) In the result, the appeal is allowed & the 
case will be sent back to the lower court for trial 
of other issues. Costs to abide. Court-fee to be 
refunded. 

C.R.K./V.B.B. Appeal allowed . 


A. I. R. (39) 1952 MADRAS 504 (1) (C. N. 112) 
GOVINDA MENON, J. 

In re Marutha Goundan alias Kulla Goundan, 
Petnr. 

Cr. Revn. Case No. 1287 k'Cr. Revn. Petn. No. 
1215 of 1949 D/- 30-11-1950. 

Madras Prohibition Act (10 of 1937) S. 4(1)(a) — 
Possession of Ganja after enactment of Madras Act 
XI(11) of 1941 — If offence — Hemp Drug Rules 
(1936) R. 23 — Madras Prohibition Supplementary 
Ad (XI (11) of 1941) S. 2 . 

After the enactment of the Madras Prohibition 
Supplementary Act (XI (11) of 1941), the Hemp 
Drug Rules including R. 23 framed under the Indian 
Abkari Act, are not in force. Hence, the possession 
of 1/16 tola of Ganja after that enactment , is an 
offence, u/s. 4(1)(a), Madras Prohibition Act: A IR 
(28) 1941 Mad 533 (F B) f Ref. (Para 2) 

R. V. Raghavan, for Petnr. — Public Prosecutor 
for the State. 

Case referred to: • 

(’41) 1941-2 MLJ 41: (AIR (28) 1941 Mad 533: 

42 CrLJ 793 (PB) ) < Pr 

ORDER: Under the Hemp Drug rules dated 1-2- 
1936 framed under the Abkari Act, there is R. 23 
which allows any person to be in possession or not 
more than three tolas of ganja, in the districts of tn 
State of Madras except in the District of Madras 
k the Agency tracts of Ganjam Vizagapatam & East 
Godavari. The accused here has been convicted 
u/s. 4(1)(a), Madras Prohibition Act, for being in 
possession of 1/16 tola of ganja & the lower Cts. 
have held that he is guilty of the offence with 
which he is charged. In a P. B. decision in Adi 
Lakshmiammal* in re', 1941-2-M. L. J. 41 it has been 


held that in so far as the Prohibition Act repeals 
the provisions of the Madras Abkari Act, they 
have not been reserved for the assent of the Gov¬ 
ernor-General or for the signification of His Maj¬ 
esty's pleasure & therefore the Madras Legislature 
had no power to interfere with the Madras Abkari 
Act so far as possession of dangerous drug is con¬ 
cerned. In that view, the P. B. held that S. 4(1) 
(a) as it stands being entirely repugnant to an 
existing law is completely ‘ultra vires’ so far as 
possession of ganja or any other dangerous drug 
is concerned. At p. 44 of the report, Leach C. J. 
delivering the Judgment of the Bench observed as 
follows: 


“The Hemp Drug rules framed under the statu¬ 
tory authority were notified on 1-2-1936. By R. 23 
a person may have in his possession in Agency 
Tracts of Ganjam, Vizagapatam and East Godavari 
any quantity of ganja not exceeding two tolas & 
elsewhere in the presidency, any quantity exceed¬ 
ing three tolas. Therefore, before the application 
of the Prohibition Act to the North Arcot district 
a person there could lawfully possess three tolas 
of ganja”. 

(2) As a result of this observation the P. B. set 
aside the conviction of a person who was found to 
be in possession of ganja not exceeding three tolas 
in the District of North Arcot. This decision 
would have applied in its entirety to the facts of the 
present case had it not been for the fact that the 
Madras Prohibition Supplementary Act XI (11) of 
1941 rectified the mistake pointed out by the P. B. 
Madras Act XI (11) of 1941 by S. 2 provided *hat 
the provisions of the Madras Prohibition Act in 
regard to intoxicating drugs shall apply to every 
intoxicating drug as therein specified although such 
drug may also be a dangerous drug. In view of 
this rectifying clause, it cannot be held that the 
rules framed under the Hemp Drug rules (Sic) 
are in force after the enactment of the Madras 
Prohibition Supplementary Act XI (11) of 1941.| 
The conviction of the petnr. must therefore be 
held to be right. But the sentence of two months 
R. I. in the circumstances of the case seems to 
be excessive for the possession of 1/16 tolas of 
ganja. It has been brought to my notice that the ac¬ 
cused has undergone a period of ten days sentence 
prior to his being released on bail. I would there¬ 
fore reduce the sentence to the period already 
undergone. Otherwise the petn. is dismissed. 
C.R.K./V.B.B. Sentence reduced. 


A. I. R. (39) 1952 MADRAS 504 (2) (C. N. 113) 
SUBBA RAO AND PANCHAPAKESA AYYAR JJ> 

Venkatarama Naicker, Petitioner v. Ramasami 
Naicker and others, Respondents. 

Civil Revn. Petn. No. 806 of 1946, D/- 24-4-1950. 

(a) Civil P. C. (1908) O. 41 R. 22 — Cross-Ob¬ 
jections in revision. 

No memorandum of cross-objections will lie in a 
revision petition. {Para ” 

Anno: C. P. C. O. 41 R. 22 N. 10. 

(b) Provincial Insolvency Act (1920) Ss. 34, 53, 
54 — Fraudulent preference not carried out 
Proof of deft, as unsecured creditor. 

Where in spite of a mortgage, (which is set * s ™f 
under Ss. 53 and 54) and a suit and a decree Vver^ 
in for the first instalment due under the mortgage, 
there has been no substantial part l^formance OJ 
the fraudulent intention to prefer some-of tne 
creditors to others under the 
harm has been actually done and ^ ^ 

virtually been put *aektoth*ortg^VO*m 
by the cancellation of the deed, the ** 

dulent transaction will not prevent the mortgagee 
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from proving in insolvency the debts covered by 
the mortgage as an unsecured creditor. AIR (23) 
1936 Mad 717 F B. Rel. on. (Para 11) 

Anno: Pro Ins. Act S. 34 N. 3; S. 54 N. 11. 
f(c) Provincial Insolvency Act (1920) Ss. 34. 53. 
54 — Mortgage declared void — Effect on debt. 

The mere fact that a mortgage is declared void 
under Ss. 53 and 54 does not make the debt includ¬ 
ed in it void. Though the mortgage deed is an¬ 
nulled under Ss. 53 and 54, the mortgagee there- 

f under can rely on the debt included in the mort¬ 
gage deed and prove the debt in insolvency as an 
unsecured creditor. The mortgagee need not plead 
any fraud for proving these debts as for proving 
the mortgage. Further this view does not take 
away the effect of cancelling the mortgage deed. 
The mortgagee, who was a secured creditor and 
could recover his dues in full under the mortgage 
set aside, is, owing to the cancellation of the mort¬ 
gage, relegated to the position of a mere unsecur¬ 
ed creditor, entitled only to the dividend (a mere 
fraction) of his dues, like the remaining unsecured 
creditors. AIR (18) 1931 PC 245, Foil. (Para 12 ) 
Anno: Pro. Ins. Act S. 34 N. 3; S. 54 N. 11. 

(d) Provincial Insolvency Act (1920) Ss 9 34 — 
Joint family debt. 

A person liable for debts merely on the ground 
that he is a member of a joint family and that 
the debts are payable by the joint family cannot 
be adjudicated insolvent for those debts, and 
those, debts cannot be proved in his insolvency and 
wiH have only to be allowed for preliminarily in 
a partition suit brought by the purchasers of the 
other share or shares. But there are also undoubt¬ 
edly circumstances which will make such a person 
personally liable' for the debt, such as his being 
a member of a trading firm and holding himself 
4 2? “ ® p “ rtne L\ and the debts being contracted 

l T here „ 13 710 need t0 wait then lor 

apaniUw suit for allowing such debts which can be 
proved m the insolvency of the person who had 

ver30nally liable for Me debts in 
addition to being liable for them from out of his 
share in the joint family properties AIR <?i) 
1636 P C 277 and AIR Vs^SlMad W Ref 

Act s. 9 N. 3; S. 34 v!*™ W 

■ Law — Madras Agriculturists' Relief 

land on the three crucial dates. 

I s e ? sen ** a * for the application of S. 21 that 
the insolvent should have all the qualifications 

dowri*hi^fl° r "c^iculturist" entitled to scaling 
by the Madras Agriculturists' Relief Act on 

byS h 2 lbri%?»; d , ate Hl< thC OTdy ^cession given 
nJ'ah fj? 116 iffnorina ot the /«* of odjudica- 
intte nwLi°V e ?} ent Vesting 01 the Properties 
wh},tL2 ttUA ?.? eceiver - H * man has no lands 
°n 1-10-1937. 22-3-1938, or the date of the 

VP com not > therefore, have been an 
envied to scaling down even if 

tion of hit m theTe mi be n° wes- 

bd g , e n tm ed to any scaling down. No 

£fj gemote on what would havehappenS 

CL& r J he Insolvency, and whether the Insolvent 

RftrtX ,£”*!£* after discharging- 
Zmngsd^ V bv eVadin ° hU creditors art 

QhetHn* K^noswami Iyer and AT. Mwmgama 
portent'. W Petrr ' V ' Ramaswami Iyer, for Res- 
referred to: 

; 59 Cal : (A IR (18) 1931 P C 245) 

C38) 17 Lah 644: (AIR (23) 1936 P C 277) (Pr 12> ! 


84 MLw 761: (AIR (18) 1931 Mad 788? W 
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lad 788) 

(Prs 13, 14) 


V (’36) 59 Mad 998: (AIR (23) 1936 Mad 717 PB) 

> (Pr 11) 

> ORDER: This is a revision petition under S. 
75 of the Provincial Insolvency Act, by one 

, Venkatarama Naicker, hereinafter called the 
opposing creditor, against the judgment & 
i decree of the Dist. J. of Tirunelvell in C. M. A. 
No. 5 of 1945, dated 12-3-1946, allowing the respon¬ 
dents hereinafter called the proving creditors, to 
prove certain debts of theirs holding them to be 
recoverable from the estate of the insolvent, Nara- 
yanappa Naicker, to the extent held to be true 
& binding. The memorandum of cross-objections 
is against the debts not allowed to be proved as 
they were held to be not true fc binding on the 
insolvent. 

(2) The facts are briefly these: Narayanappa 
Naicker, the insolvent, was adjudged insolvent in 
I. P. No. 40 of 1923 on the file of the District Court, 
Tirunelveli. He was the father of one Venkata- 
sami Naicker who predeceased him & was said to 
have been the manager of the Joint family. Ven- 
katasami Naicker had also several children who 
were minors at the time of the L P. The L P had 
been filed by the opposing creditor & others for ad¬ 
judicating Venkatasami Naicker Narayanappa 
Naicker & Venkatasami's minor children, all in¬ 
solvents on the ground that they had executed a 
mortgage deed, Ex. A in 1923, In favour of the 
proving creditors, In fraudulent preference under 
S. 54 of the Provincial Insolvency Act, & also as 
void, regarding part of the consideration recited 
therein, under S. 53, Provincial Insolvency Act 
The opposing creditor had, in his L P„ relied on 
certain debts due to him contracted by Narayan¬ 
appa, Venkatasami and Venkatasami’s sons for 
running a trade in cotton & a ginning factory 
There were two aspects of this trade, one being 
run by Venkatasami Naicker, Narayanappa Naicker 
& their family members alone, & the other by the 
family members in partnership with one Appadural 
Ayyappa Naicker. Venkatasami died during the 
pendency of the I. P. By his order dated 10-12-1923 
* he °kt- J. Tirunelveli, adjudicated Narayanappa 
& Venkatasami’s minor sons as Insolvents Nara- 
yanappa & the minors filed an appeal to this 
court. On 18-11-1927, Phillips & Madhavan Nair JJ 
delivered their judgment (Ex. SS) in the appeal! 

the . wording of the Judgment is somewhat im- 
portant for other purposes, & as the Judgment 
itself is short, It is extracted below: 

“The only question for decision Is whether the 
trade earned on by the deceased second respt was 
a family trade or his own private trade. It wS 
carried on under the 'vilasam' of A. N V Ven¬ 
katasami Naick, which is the name of the second 
respondent. T7ie clerk who was employed in the 

trade says that it was a family trade & that thp 
firs appellant used to assist in toe bustaSs al 
looking after the family lands. It is also 

S*? d p - W. 4 one .of toe creditors, that to? 

£ a f ^ Uy trade & the fac t that it Is 

S ^ me k accoun ted for by the 
lact that he was the managing memhpr nf tha 

w,?*" 

name by his father, &, although the father 
denies this, he has not produced toe patta In his 
own name. Finally, when the decent 
debts In his trade all toffXy' 
as toe family house were inortSto bo™ 
money & the executants of the mortage were the 
1 st appellant, the deceased & hls mUioT^ 

has believed the evidence of toe wSt 
nesses & we see no reason to differ from his con 

£Sinp?hp has t however made a mistake^ ta S- 
judicating toe minor respondents 3 to 7 insolvent 

^Pect his order must be modified 3R 
appeals are dismissed with costs”. ' 
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(3) It will be seen that the learned Judges held 
in that order that the cotton trade & the ginning 
factory were carried on as a family trade by Ven- 
katasami, Narayanappa & other members of the 
family, & that Narayanappa, the first appellant, 
used to assist in the business as well as look after 
the family lands, & that the debts of the creditors 
who filed the I. P. were incurred for such family 
trade, though they stood in the name of Venkata- 
sami, as he was the managing member of the 
family, all the family properties & the family 
house being mortgaged subsequently by all family 
members to borrow money. Of course, the adju¬ 
dication of the minor sons of Venkatasami was 
set aside as they could not be held to be personal¬ 
ly liable for the debts, but only liable to pay them 
out of the joint family debts, for which they were, 
of course, not personally liable. 

(4) After the adjudication by the Dist. J., the 
Official Receiver filed O. P. No. 30 of 1925, in the 
Sub Court, Tuticorin, for setting aside the mort¬ 
gage deed, Ex. A„ under Ss. 53 & 54, Provincial 
Insolvency Act. The proving creditors filed O. S. 
No. 28 of 1925 on the file of the Sub Court, Tuti¬ 
corin, for recovering the first instalment of Rs. 
2500 due under the mortgage deed, Ex. A, which 
was for Rs. 48500 & consisted of seven items, in¬ 
cluding the debts now allowed by the learned Dist. 
J. to be proved. The Subordinate Judge decreed 
O. S. No. 28 of 1925, & dismissed O. P. No. 30 of 1925. 
The official Receiver did not prefer any appeal 
against the decree in O. S. No. 28 of 1925, but 
preferred an appeal against the order in O. P. No. 
30 of 1925, namely, C. M. A. No. 4 of 1927, on the 
file of the District Court, TirunelveU. 

(5) The Dist. Judge, Tirunelveli, allowed C. M. A. 
No 4 of 1927, on 29-9-1928, & set aside the mort¬ 
gage deed, Ex. A, under Ss. 53 & 54, Provincial 
Insolvency Act. The gist of his finding lies in the 
following sentence: 

"I declare the mortgage to be void as against 
the Official Receiver both because it is not fully 
supported by consideration, & also because it is 
& was, Intended to be a fraudulent preference & 
made with a view of removing the insolvent's pro¬ 
perties from the powers of his creditors’’. 

(6) The proving creditors, who were thus anect- 
ed by the cancellation of the mortgage deed, took 
the matter in appeal to this court. This court, 
by its judgment, dated 12-12-1932, confirmed the 
order of the Dist. Judge setting aside the mortgage, 

and dismissed the appeal. 

(7) As the mortgage was thus set aside, the 
proving creditors the mortgagees, filed I. A. No 45 
of 1941 for proving the very debts included in the 
mortgage deed after deducting the Rs. 2,500 for 
which they had got a decree in O. S. No. 28 of 
1925 & adding a sum of Rs. 500 the unrealised 
balance, i.e. in all for Rs. 44500. The Official Re- 
ceiver found that out of the 7 items comprised in 
the mortgage deed, Ex. A, & sought to be proved 
in the insolvency of Narayanappa, items l, 2, o, * 
and 7 were true, but that items 5 & 6 were not 
proved to be binding. He also found the addition¬ 
al Rs. 500 claimed by the proving creditors to be 
true. But he thought that the proving creditors 
could not claim anything in the insolvency pro¬ 
ceedings of Narayanappa because the mortgage 
deed Ex. A, had been declared by the Dist. J., 
Tirunelvely, to be void against the Official Receiver, 
this order had been confirmed by the High Court on 
appeal. & further, that the proving creditors should 
exhaust all their remedies against the assets of Ven¬ 
katasami Naicker and his sons before proceedings 
against the insolvent’s estate. His order dated 14-12 
1941, to that effect, was carried in appeal to the Sub¬ 
ordinate Judge, Tuticorin, by means of I. A. No. 
45 of 1941. On 15-12-1943, the learned Subordi¬ 


nate Judge pronounced an order holding that 
items 1, 2, 4 & 7, recited in Ex. A, were true, as 
also the additional Rs. 500, & that all these were 
recoverable in the insolvency, & that items 5 & 5 
were not true. In respect of item 3, he remanded 
the matter to the Official Receiver for a fresh 
finding after taking all the facts into considera¬ 
tion. The Official Receiver gave a finding 
that only Rs. 8,136-5-10 out of the Rs. 10,000 & 
odd, covered by the third item, was true. The 
first item covered a liability of Rs. 8,500, item 2 
covered a liability of Rs. 11,500, item 3 to the ex¬ 
tent found liable, covered a liability of Rs. 8,186-8- 
10, item 4 covered a liability of Rs. 10,000 & item 
7 a liability of Rs. 5000. Items 5 & 6, the dis¬ 
allowed items covered liabilities of Rs. 3,300 & Rs. 
2,700 respectively. Eventually, after some amend¬ 
ments of defective decrees etc., the learned Sub¬ 
ordinate Judge allowed proof of items 1 & 2, the 
portion of item 3 found to be true, item 4, item 7 
& the extra Rs. 500 claimed by the proving credi¬ 
tors, & disallowed items 5 & 6. 


(8) The opposing creditor filed C. M. A. No. 5 
of 1945 before the Dist. J. of Tirunelveli, against 
the order of the Subordinate Judge allow¬ 
ing proof of the debts to the extent he did. The 
proving creditors filed a memorandum of cross ob¬ 
jections regarding the items disallowed. Various 
points of facts & law were raised by both sides 
before the learned Dist. J., but, after a thorough 
discussion, & an exhaustive judgment dealing with 
all the points raised, the learned Dist. J. dismissed 
both the appeal & the memorandum of cross-ob¬ 
jections, & directed both the parties to bear their 
own costs. Hence this revision petition & memo¬ 
randum of cross objections. 

(9) We have perused the entire records, & heard 
the learned counsel on both sides. It is obvious 
that the memorandum of cross objections must be 
dismissed; as no memorandum of cross objectionsi 
will lie in a revision petition, & as Mr. V. Ramarl 
swami, for the proving creditors, was unable to 
show how it will he it is therefore dismissed with 


:osts. 

(10) Now we come to the revision petition itself, 
rhough there were numerous contentions raised 
n the revision petition, Mr. T. M. Krishnaswami, 
[yer, the learned counsel for the opposing- creditor, 
who argued the petition, raised only three con¬ 
tentions before us. 

(11) The first was that the learned Dist. J. 

ought to have held that the mortgage deed, Ex. A, 
laving been set aside under Ss. 53 & 54, Provincial 
insolvency Act, as partially void & in fraudulent 
oreference. the proving creditors could not be ai- 
owed to prove in insolvency the debts covered By 
Ex. A as unsecured creditors even to the extent 
allowed by the lower court. It was urged that 
the lower court ought not to have allowed tne 
oroving creditors to rely on their fraud in getting 
Ex. A. which had also been partly carried out oy 
Sling the suit, O. S. No. 28 of 1925, & getting a 
iecree therein for the first instalment. & to .prove 
the very debts included in Ex. A, thus allowing 
them to continue their fraud & get away with u. 
We cannot agree. As the learned Dist. J-J 
pointed out, after discussing, various * 

In particular, the Full Bench ruling in Venkata- 
ramayya v. Pullayya’, 59 Mad 998 in order to pre¬ 
vent a person who has been a party to a fraudulent 
transaction from pleading his own f J™ d > th f h i“ 
tended fraud must have been effected or ‘here 
must have been a substantial part Performance 
of the intention to defraud & a mere fraudulent 
intention evidenced by the transaction is not sui 
flcient. In other words, if the fraud or the llegal 
transaction is not carried out, but comes to 
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[end, for whatever reason, k the parties are put 
back in the same situation as they were in before 
the illegal transaction was determined upon, the 
intended fraudulent or illegal transaction will not 
prevent a party to it from claiming the remedy 
he will be entitled to. In the present case, it is 
clear that despite the mortgage, Ex. A, which was 
set aside under Ss. 53 & 54, Provincial Insolvency 
|Act, k a suit, O. S. No. 28 of 1925, k a decree there¬ 
in for the first instalment due under the mort¬ 
gage, there has been no substantial part perform¬ 
ance of the fraudulent intention to prefer, some 
of the creditors to others, under Ex. A. (under 
S. 54, Provincial Insolvency Act), k that no harm 
has been actually done, k that the parties have 
virtually been put back to their original position 
by the cancellation of Ex. 'A', as by the compromise 
in the Full Bench case quoted above. We cannot 
agree with Mr. Krishnaswami Aiyar's argument 
that the Full Bench judgment contains contradic¬ 
tory observations, & that in one portion of it the 
principle laid down above was watered down to 
the extent of practically dissenting from It. A 
perusal of the entire Judgment with the arguments 
of Mr. K. Subba Rao (as he then was) k the ob¬ 
servations of the learned Judges, have convinced 
us of this. Thus, in reply to the observation of 
Mr. Subbo Rao to the effect that the fraud was 
no doubt ultimately frustrated but the fraudulent 
object was in part carried out, namely, the object 
of securing the property in question to the father 
himself, the learned Chief Justice, who delivered 
the judgment of the Full Bench, remarked: 

“At the most there was a claim to the exclusion 
of the property in question from the partition, but 
that claim was not persisted in, k nobody was 
damaged. So no fraud has been effected" 

* King J. remarked, "the fraudulent object was 
abandoned, k nobody has been damaged" 

In this case too. the fraudulent object lias been 
abandoned & nobody has been damaged, k so the 
rnling of the Full Bench will apply with full force 
here. 

( “| Sf - , 53 & **, Provincial Insolvency Act, mere- 

the , , tra 7 sfer of the property under the 
deed so set aside is void, & not everything con- 

The Judgment of the Dist. J. Tiru- 
U ’i? C ’ A - No - 4 of 1927, also only declared 
deed, Ex. A, to be void against the 
^ celver - a* It was not fully supported by 
consideration & was Intended to be a fraudulent 

mfv er ?2 Ce .i 0 L S0 7 le credlt °rs over others, & did not 
* h( : d ®bts Included in it void. So. that order 

Kfrt nnf n he ° ffered Unde f EX. A. Void, 

d not P urport to . & could not, Wipe out the 
Sfti 111 that mortgage deed. The dis- 

deed ^frnm°»h the debts included in the mortgage 
2“ xom , the security Is a familiar notion in law 
oiiMn^vf kP^morial, & has been forcibly brought 

Ban? nf he inH?o Vy C ° uncil decision in the ‘Imperial 
Bank of India v. Bengal National Bank 1 , 59 Cal 

wJc a S °' though the mortgage deed, Ex A 

debts comprised in it were not 
cancelled, & the status quo ante', before the 

Sif Se M»n ed WaS e !i ecut€d > would automatically 
'Et, ™ a . ny have been relied on by the 

SfikSt J ' fo , r , vlew that th °ugh the mor£ 

Is annulled under Ss. 53 & 54, Provincial 

r^v o^the^kt^f “°, rtgagee thereunder could, 

V i1 ^ on the debts Included in the mortgage deed 

creditor U ro e debts 1x1 lnsolve ncy as an unsecured 

^th thts view which is ob- 
i not ? the only sound one. The mortgagee need 

these l deht«°«°f S ' plea 5 any fraud for Proving 

I *ff*Jf*i U til E I ?*L the mortgage It 5 

cancelling^rnSJi!^^ keS o5. way the effect of 
“o mortgage deed. The mortgagee who 

a secured creditor & could recover his dues in 


full under the mortgage set aside, is, owing to the 
cancellation of the mortgage, relegated to the 
position of a mere unsecured creditor, entitled 
only to the dividend (a mere fraction) of his dues, 
like the remaining unsecured creditors. That is 
a substantial difference, & it cannot be said that 
the cancellation of the mortgage deed, Ex. ‘A’, by 
the Dist. J. & High Court, is rendered illusory by 
the view taken by the learned Dist. J. that the 
ex-mortgagees, the proving creditors, can prove 
the debts included in the mortgage as unsecured 
creditors in the insolvency. 

(13) The next contention of Mr. Krishnaswami 
Aiyar, pressed before us, was that the whole pro¬ 
ceedings before the learned Dist. J„ till the stage 
of arguments, had gone on the footing that Nara- 
yanappa, the insolvent, was only liable for the 
debts of the proving creditors as a member of the 
joint family, liable to pay the joint family debts, 
& that only at the stage of arguments was it urged 
that he is liable 'personally' to pay those debts, as 
a partner in the trade along with his son, Ven- 
katasami, taking an active part in the conduct of 
the business, & therefore liable personally for the 
debts incurred along with Venkatasami L that, 
therefore, the debts allowed to be proved by the 
lower court should only be proved & allowed for 
in a partition suit brought by the proving credi¬ 
tors who have bought the shares of Venkatasaml's 
minor sons. It was argued further that the High 
Courts Judgment In Ex. SS, quoted above, only 
held the debts incurred by Venkatasami for the 
cotton & ginning business carried on by him in 
nis own name, & not in partnership, to be debts 
binding on ‘Narayanappa also personally', & not 
also the debts incurred in the business conducted 
, Partnership with Appadurai Ayyappa Naicker 
& that in any event, only the debts of the credl- 
wh0 file d the I. P. had been admitted by the 
opposing creditor to have been contracted by Ven¬ 
katasami for the cotton & ginning business carried 

° r L b V he i am ; iy ' either b y itself or In partnership 
with Appadurai Ayyappa Naicker. Mr. Ramaswami 
Iyer, for the proving creditors, urged that no- 

fnrn «* U u, ? UI V law ; be ad J udi <*ted insolvent 
for a mere liability for joint family debts, & that 

a man can be adjudicated only for debts for which 

be nr ^ Q b ersona i ly liable . relying on the ruling in 
Purn ayy a v. Basava Kotayya', 34 M.L.W. 761 & 
similar rulings. He, therefore, urged that the 
mere fact that Narayanappa was adjudicated in¬ 
solvent would prove that he was liable personally 
the debts covered by ttat P VSTKS 
debts contracted for the cotton & ginning business 
™ b £n^ e A fam i ly ' elther by Itself or in partner 

*hn P 0 c With 1 ^ PPadu r aI Ayya PP a Naicker. Mr. Kri¬ 
shnaswami Iyer retorted that, even if' the debts of 
the creditors in the L P. have been held to be 

fhat 'Snf Hphif 7 by Narayanappa, it Is not proved 
that the debts of these proving creditors’ 

contracted for the cotton & ginning business run 

s fipsas. ** 

ferences. We agree, it is clear to us from tl£ 
raords, & It is indeed mentioned by the learned 

sws WSS 

the proving creditors becaoi hfc jdSJ'SuS 
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mortgage deed, Ex. ‘A’. But, the moment Ex. ‘A’ 
was cancelled, that basis for his personal liability 
had to be formally proved by some evidence let 
in for that purpose. 

(14) Of course, we agree with Mr. Ramaswami 
Iyer that in view of the judgment of this court 
in Ex. SS, L of the Subordinate Judge & Dist. 
J., k for the reasons given in all the three judg¬ 
ments all debts contracted by Venkatasami Naic¬ 
ker, the managing member of the family business, 
whether carried on by the family itself or in part¬ 
nership with Appadurai Ayyappa Naicker, would 
be debts for which Narayanappa, who had inter¬ 
fered in the partnership k assisted in the manage¬ 
ment of the business, would be ’personally liable*. 
We cannot go behind this. The law undoubtedly 
is that a person liable for debts merely on the 
ground that he is a member of a joint family k 
that the debts are payable by the joint family can¬ 
not be adjudicated insolvent for those debts, & 
those debts cannot “be proved in his insolvency k 
will have only to be allowed for preliminarily in 
a partition suit brought by the purchasers of tne 
other share or shares (as here, by the proving 
creditors who have bought the minors* shares): 
see the ruling of the Privy Council in ‘Sat Narain 
v. Sri Kishendas*. 17 Lah 644 k Yagnavalkya’s 
specific directions in his ‘Smrlti* k directions to 
that effect in the ‘Mitakshara*. But there are also 
undoubtedly circumstances which will make such a 
person ’personally liable’ for the debt, such as his 
being a member of a trading firm and holding him¬ 
self out as a partner, k the debts being contract¬ 
ed for that trade. There is no need to wait then 
for a partition suit for allowing such debts which 
can be proved in the insolvency of the person 
who had made himself personally liable for the 
debts in addition to being liable for them from 
out of his share in the joint family properties, 
see the ruling in ’Kalagara Purnayya v. Chenurubi 
Basava Kotayya*, 34 M. L. W. 761. 

(15) We are, therefore, of opinion that the mat¬ 
ter must be remanded to the Subordinate Judge, 
Tuticorin, for proof by the proving creditors that 
the debts held to be true by the Subordinate 
Judge k Dist. J., were incurred for the cotton k 
ginning trade carried on by Venkatasami k the 
family members, either solely or in partnership 
with Appadurai Ayyappa Naicker. Once it is so 
proved, the proving creditors will be allowed to 
the debts of items 1, 2, 3. (to the extent allowed al¬ 
ready), 4 & 7, & the Rs. 500, without further ado. 
The findings of fact of both the courts below, re¬ 
garding the truth k validity of the above items k 
the non-proof of the truth k validity of items 5 
k 6. — matters within their jurisdiction k compet¬ 
ence, — cannpt be interfered with or disturbed by us, 
in revision, k we see also no reason to do so. 

(16) Lastly. Mr T. M. Krishnaswami Aiyar urged 
that the lower court went wrong jn holding that 
the debts allowed to be proved were not liable to 
be scaled down under the Madras Agriculturist 
Relief Act. He contended that, under S. 21, Mad¬ 
ras Agriculturists Relief Act, the debts ought to 
have been scaled down as they were debts of an 
insolvent whose insolvency proceedings were still 
pending on 1-10-1937, 22-3-1938 k the date of the 
application, the three crucial dates, k a dividend 
has not been declared out of his assets prior to 
the coming into force of the Act on 22-3-1938 k 
he would have been an ‘’agriculturist*’, within the 
meaning of the Act, but for his adjudication in 
insolvency, k that his death before 1-10-1937 or 
the sale of all his properties before that day by 
the Official Receiver, in insolvency, would be to¬ 
tally irrelevant k immaterial. We cannot agree. 
S. 21. Madras Agriculturists Relief Act, runs as 
follows: 


’’Nothing contained in this Act shall apnlv tn 
the debts payable by any person who has 
adjudicated an insolvent, if prior to the coming 
into force of this Act, a dividend has been dec 
lared out of his assets. If a dividend has not been so 
declared this Act shall apply to the debts payable 
by such person if he would have been an agricul¬ 
turist, within the meaning of this Act but for his 
adjudication in insolvency”. 

In our opinion, it is essential for the application ofi 
that section, that the insolvent should be an “agri-l 
culturist” on 1-10-1937. 22-3-1938, k the date of the 
application for scaling down, the three crucial 
dates, but for the adjudication in insolvency, in 
other words, he should have all the qualifications 
prescribed for an -agriculturist” entitled to scal¬ 
ing down by the Madras Agriculturists Relief Act 
on the three crucial dates, the only concession 
given by S. 21 being the ignoring of the fact of 
adjudication k the consequent vesting of the pro¬ 
perties in the Official Receiver. If a man has no 
lands whatever on 1-10-1937, 22-3-1938, or the date 
of the application k could not, therefore, have 
been an ‘’agriculturist” entitled to scaling down 
even if there were no adjudication, there will be 
no question of his being entitled to any scaling 
down. No court can speculate on what would have 
happened but for the insolvency, k whether the 
insolvent might have had some lands left after 
discharging his debts privately or by evading his 
creditors k avoiding sales. In the present case, 
it was proved that all the lands of the insolvent 
were sold by the Official Receiver in ‘1933‘ itself, 
years before the Madras Agriculturists Relief Act 
was on the anvil. There was no proof of the alle¬ 
gation that he had some other lands left. Indeed, 
we agree with the learned Dist. J. that nothing 
more was left after the sale in 1933. So, we are 
of opinion that Narayanappa even if he had snot 
been adjudicated in insolvency, would not 
have been an “agriculturist” entitled to scaling 
down, on 1-10-1937 or on 22-3-1938 k on the date 
of the application, the three crucial dates. In our 
opinion, the question of the applicability of S. 21 
can only be raked up at the time of the applica¬ 
tion for scaling down. If on that date, but for 
the adjudication, the insolvent would have had 
lands, k would be an “agriculturist”, S. 21 would 
apply. If on that date he had no lands at all, for 
whatever reason, there will be no question of ap¬ 
plying S. 21. It is something, like a provision 
removing the disqualification of imprisonment for 
a political crime regarding employment in Govt, 
service. It is only the disqualification which is 
removed. The other qualifications which are 
necessary for Govt, service, like being a graduate, 
eligible S. S. L. C., etc., will still remain. No 
appointing authority can be allowed to speculate 
as to whether the person in question would have 
qualified himself educationally k got the requisite 
qualification but for the imprisonment interven¬ 
ing. All such speculations would be out of place 
in the matter-of-fact world of law. In this view 
there is no need to consider whether the death of 
Narayanappa before 1-10-1937 would also have de¬ 
prived him or his legal representatives or the Offi¬ 
cial Receiver of the right to have the debts scaled 
down. We hold that the learned Dist. J. was right 
in holding that the debts allowed by him to be 
proved by the proving creditors were not liable 
to be scaled down. 

No other point was argued before us. 

(18) In the result, the petition (I. A. No. 45 of 
1941) is sent down to the Subordinate Judge of 
Tuticorin for proof by the proving creditors that 
the debts covered by items 1, 2, 3 (to the extent 
allowed already 4 & 7, & the Rs. 500 allowed to be 
proved by the proving creditors, were debts con- 




1933 


In re VENUGOPAL ('Somasundaram J.) 


Madras 509 


tracted for the cotton & ginning business of Ven- 
katasami Naicker & his family, either run solely 
by the family members or in partnership with Ap- 
padurai. Ayyappa Naicker. On such proof, the 
above debts will all be held to be proved in the 
insolvency of Narayanappa Naicker, who would 
be held personally liable for them. All the parties 
will be free to adduce all relevant oral & docu¬ 
mentary evidence in connection with this. Costs 
, of this petition will be suitably provided for by 

' ^ the Subordinate Judge when disposing of the 


petition afresh. 


C. R. K./D. H. 


Order accordingly . 


i 


A. I. R. (39) 1952 MADRAS 509 (C. N. 114) 

SOMASUNDARAM J. 

In re Venugopal Mudaliar. Petitioner. 

Criminal Misc. Petns. Nos. 2410 2411 and 2412 of 
1950 D/- 8-11-1950. 

(fl) Cri. P. C. (1898) S. 540 — Court-witness — 
Discretion of Court to examine — Important and 
material witness given up by prosecution — Right 
of Court to examine him as Court witness — Stage 
at which witness should be examined. 

Where the prosecution thinks fit not to examine 
an important and material witness and gives him 
up. it is the duty of the Court to call him and 
examine him as a court-ivitness in the case. 

. , (Para 6 ) 

There is no restriction as to the stage at which 
a witness may be called by a Court. It is open to 
to examine first or after I or 2 witnesses for 
Vie prosecution are examined. In its discretion, 
the Court can examine the witness at any stage. 

(Conduct of Public Prosecutor in givin^ur^im- 
Tortant and material witness held highly improper 
and deserved censure .) (Para 

Anno: Cr. p. c. S. 540 N. 2, 4, 5. 

*. to) Cri. P. C. (1898), S. 526 — Transfer applica¬ 
tion by prosecution witness — Neither prosecution 
Mr accused seeking transfer - Petitioner himself 
oompiamant and making attempts to see that he 

'^,r°L^ amined ,?f a ? itness ~ Held legations 
for transfer were illfounded. (Para X) 

Anno: Cr. P. C. S. 526 N. 3, 4. 

u v Jf; i 5 ??S l ?£ r MuiaUa ' 

ORDER: This Is an extraordinary application 
Dy one Veniigopal Mudaliar who Is cited as P w 
{,“**• chargesheet filed by the police In C. c! 

me 01 ** Additional Sub 

thk ) t>Sinn lr Q C , Um ^ anceS ^ hlch have glven rise to 
tothn Liu tbese: ^ P etitl °ner complained 
Police that one Thandavarayan who was 

SS hk d h nder him & dismlsse d by him, entered 
brinii^f , h °„ use & abused & threatened to cause 

AmmV&’SrL 10 lad ' es by name Rukmard 

in o™mot? arad , ambal Ammal wh ° were said to be 
UtiS P fnS ° f house at ^ time. The pet- 
eer to hK! r , all , ege f tbat ha apprehended dan- 
POlice & „ that ° f R ukmani Ammal. The 

Sainst fifJ ^vestigation has filed a charge-sheet 

ffi LSS 1 *, 111 ** case & “ ^ Petitioner 
aW he is cited as P. W. 1 in the chanre 


that the petitioner is not an eye-witness to the occur¬ 
rence. Under what section of the Code of Criminal 
Procedure or the Evidence Act this petition is filed is 
not clear. Nor is it clear under what section of 
the Cri. P. C. the petitioner’s advocate was permit¬ 
ted to interfere with the course 4 conduct of the 
prosecution which is in charge of the Assistant 
Public Prosecutor. However, strangely enough the 
Assistant Public Prosecutor himself inspired by 
the petitioner or his advocate (vide the allegations 
in para 5 of the petitioner's affidavit) field a peti¬ 
tion on 13-10-1950 similar to the one filed by the 
petitioner’s advocate to dispense with the evidence 
of the petitioner herein. The Magistrate very pro¬ 
perly questioned the right of the petitioner’s ad¬ 
vocate to appear in the case 4 finally allowed the 
petition of the Assistant Public Prosecutor to dis¬ 
pense with the evidence of the petitioner. The 
magistrate however seems to have decided to exa¬ 
mine the petitioner as a court witness; and it Is 
stated that he has issued a warrant against the 
petitioner. It is this procedure of the Magistrate 
L the proceedings in issuing the warrant that are 
sought to be questioned 4 quashed. The petitioner 
also seeks the transfer of this case from the file of 
the present magistrate to some other court. 

(4) It is contended by Mr. V. M. Ramaswami 
Mudaliar who appears on behalf of the petitioner 
that the prosecution has a right to pick 4 call its 
own witnesses 4 when it dispenses with a witness 
the court has no right to call that witness to come 
to court to give evidence. It is further contended 
that as the enquiry has not begun the court has 
no right to call the petitioner to give evidence be¬ 
fore the prosecution lets in its evidence. 


“SET ba 15 clted «* P- W. 1 in the chaige 
to be Assistant Public Prosecutor appears 
Suita! enmSL?* the prosecution. The petitioner 
ant Suw£ n i£? ed a ? advocate to assist the Assist- 
Sit2 C Prosecutor In the conduct of the pr£ 


Detftlnnfr 1116 advocate engaged by the 

Soner to Patton on behalf of the peti- 

Z! to strike out his name from the list ofwlt- 

Petitloner^sIf examl natlon of the 
M a ^ess In the case on the ground 



(5) It is true that the prosecution cannot be 
compelled to call a witness given up by it. But it 
must not be forgotten that a duty is cast on the 
Public Prosecutor to place before the Court all 
material 4 important available evidence in the 
case. The first information in this case was given 
by the petitioner & it is stated to be in writing. 
The record is an important piece of evidence & 
the best way of proving it is by examining the 
person who gave the information. The petitioner 
being a person who gave the information, is a 
very important & material witness in the case. The 
prosecution would be failing in its duty if it does 
not, examine such a person as its witness. The 
court can draw an adverse inference for the non- 
examination of such an important & material wit- 

H * 0 ^ e 'L e «r* 1x1 this case » vef y surprisingly the 
PU k C Pi : osecutor has bought fit not to 
®!* ch a witness & gave him up. I must 

«Lto at ( th< i ? onduct of the Assistant Public Pro- 
■ ” g ving up the Petitioner as a witness is 
highly unproper & he deserves censure. 

iin (6 l,Jh e „ ASSl . Stan L PubUc Prosecutor having given 
up such an important & material witness the 
only alternative is for the Court to examine him 

u /^examine him as a court-witness Thp 
magistrate has very rightly & proper!?Tailed The 
pet. uner to give evidence In the cas! S dS 
cretion given to a court to examine any person as 

whneS a? 17 Wide: & 10 its discretion “ 
may°bellied’ 1 }. 88 to *5 at which!' witSeSl 

a wl ^ ness only after the prosecution 4 

AMS * Sifsl 

rasrjssst s sss 
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to court to give evidence in the case. It is open 
to him either to examine him first or after one 
or two witnesses for the prosecution are examined. 
In his discretion he can examine the petitioner 
at any stage. 

(7) It is stated in the affidavit of the petitioner 
that no subpeona was served on him & a warrant 
has straightaway been issued against him. I am 
not quite certain as to the truui or otherwise of 
tins allegation. The anxiety displayed by the peti¬ 
tioner not to enter the witness box shows that it 
is possible that he might have kept out of the way 
from the service of the subpeona & that has re¬ 
sulted in a warrant being issued; or the magistrate 
has materials from which he has concluded that 
it is only by a warrant he can secure the presence 
of the petitioner in court. In any event, on the 
materials placed before me I am not prepared to 
say that the action ot the Magistrate in issuing a 
warrant to secure the presence of the petitioner is 
either wrong or illegal. As already stated, this is 
an extraordinary application by a witnesss, in the 
case & there is no precedent for it. The applica¬ 
tion to quash the proceedings is refused & it must 
be dismissed. 

(8) As regards the petitioner's prayer for transfer 
I should say that it is still more extraordinary than 
the application to quash the proceedings. The peti¬ 
tioner is only cited as a witness for the prosecu¬ 
tion in a case in which the police have filed a 
charge-sheet. The prosecution does not seek a 
transfer nor the accused but the witness (peti¬ 
tioner) wants it. Herein lies the extraordinary 
nature of the application. The petitioner is mak¬ 
ing all attempts to see that he is not examined 
as a witness; & he is very anxious and eager to 
make the court understand that he cannot give any 
useful evidence in the case. Still like a party in¬ 
terested, which alone can give him right to apply 
for transfer he has applied for a transfer of this case. 
The petitioner is either interested or not interested 
in the case. If he is interested in the case, then I 
cannot understand his attitude to avoid getting 
into the witness box & give evidence in respect of 
the complaint which he himself gave. If he is 
not interested in the case, then this application 
for transfer cannot lie. Either way the conduct 
of the petitioner is inexplicable. I am satisfied in 
this case that what the magistrate did was right 
& the allegations for transfer are ill-founded. The 
prayer for transfer is therefore refused & the 
petition is dismissed. 

C. R. K./V. B. B. Petition dismissed. 


A. I. R. (39) 1952 MADRAS 510 (C. N. 115) 
SUBBA RAO AND PANCHAPAKESA AYYAR, JJ. 

The State of Madras represented by the Collector 
of East Godavari at Kallinada, Applt. v. Sree Raja 
Ravu Venkata Kumara Mahipathi Surya Rao 
Bahadur Garu Maharajah of Pithapuram Trustee 
of Shree Rajah Ram Venkata Mahipathi Gangad- 
hara Rama Rao Bahadur Garu and others, Resps.- 
Appeals Nos. 93 & 111 of 1947 and Transferred 
Appeals Nos. 251 to 257 of 1948, D/- 31-10-1950. 

(a) Madras River Conservancy Act (VI (6) of 
1884) Ss. 16, 25 — Suit against Govt, alone with¬ 
out adding Conservator — Civil P. C. (1908) S. 80, 
O. 1, R. 10. 

As in S. 25, there is no reference to the compen¬ 
sation claimable under S. 16, and S. 16 and other 
Sections nowhere say that the compensation claim¬ 
able under S. 16 shall only be claimable by a suit 
brought against the conservator of Rivers. The 
right of the plf/s. under the general law to sue the 
Govt, for such compensation, or for damages or 
inesne profits, cannot be taken away, and will re¬ 


main as supplementing the rights under S. 25. No 
question of non-maintainability of the suit or 
limitation arises in such a case. So a suit for 
compensation under S. 16 can be brought against 
Govt, atone under S. 80 Civil P. C. without adding 
the conservator, if, however, the Conservator is ad¬ 
ded, the notice under S. 25 will become necessary. 
The decree ayamst the Govt, atone is not affected 
by the addition of the Conservator as deft. t when 
he is an unnecessary party. (Paras 7, 8.) 

Anno: C. P. C. S. 80 N. 2, 3; O. 1 R. 10 N. 11, 33. 

(b) Riparian ngnts — Title to river bed and 
laiids reformed in situ. 

Where a ruer is a navigable and tidal at a 
certain spot, its oed belongs to the Govt, though, 
of course, that will not affect the right of the 
private owners of lands suomerged by that river 
to those lands when they are reformed 'in situ' or 
to 'lateral accretions' to such lands. The fact that 
the re-formations 'in situ' were partly due to the 
conservancy work done oy Govt, will not take away 
the title oj the owners to the re-formed laittls. 
A. I. R. (32) 1945 Mad. 396, Rel. on. (Paras 12, 13) 

(c) Madras River Conservancy Act (VI (6) of 
1884) S. 16 — Rightful refusal of permission — 
Effect. 

S. 16 expressly allows compensation for refusal 
of permission to cultivate and that right to com¬ 
pensation has not been taken away by any other 
Act or Ordinance or circumstances. The mere fact 
that orders refusing permission for cultivation were 
proper and in public interests cannot take away the 
private parties' right to compensation, as no private 
party need shoulder the whole burden of confer¬ 
ring such a benefit on the public. (Para 14) 

(d) T. P. Act (1882) S. 117 — Lease by Zamindar 
to member of his family — Validity. 

Leases to members of the Zamindar's family are 
too numerous, and of too long a practice, to be 
suddenly declared null and void. On principle, 
there is nothing in law to prevent a zamindar from 
giving a lease to a member of his family, especially 
in these days when zamindaries are being abolished 
and zamindars levelled down to the status of com¬ 
mon men. Nor need a lessee show bulls and 
ploughs of his own or cultivate the land himself, 
before he can claim the lease-hold rights granted 
to him validly. (Para 15) 

Anno: T. P. Act. S. 117 N. 2. 

The Govt. Pleader and V. Balakrishna Eradi, for 
Appellant, in Nos. 93 of 1947, and 251 to 257 of 
1948 arid Respondents in No. Ill of 1947. — A Sunr 
daram Iyer, Ch. Ramakrishna Rao, V. Sethumaa- 
hava Rao and K. Ramamurthi, for Respondents in 
No. 93 of 1947 etc., and with C. Durgabai , for 
Appellants in No. Ill of 1947. 

Cases referred to: _ - 

(*49) I L R (1949) Mad 675: (AIR (36) 1949 F 'O 


3) 


(Pr 11) 


(•20) 11 M L W 256: (A I R (7) 1920 Mad 295)^ 

(’45) ILR (1945) Mad 420: (AIR 02) 1945 Mad 
396) rs AA » ™ 

PANCHAPAKESA AYYAR J: These are nine 
connected appeals, A. S. Nos. 93 & 111 of 1947 g 
appeals by the opposite parties to O. S. No. oi oi 
1944 on the file of the Sub-Court, Amalapuram & 
the other seven appeals having been origlnauy 
filed in the District Court, East Godavari, & got 
transferred here as the points involved to those 
appeals were the same as those in the Hxsttwo 
appeals. Of these 8 suits, covered >2,?* 9 I1 X 
4 were filed by the Maharajah of Piihapuram. his 
son the Kumararajah. in whose favour he had 
executed a settlement. & his, daughter-in-law the 
Yuvarani. who was the lessee in respect of the sult 
lands These four suits are O. S. Nos. 34 of 1941, 
29 of* 1943, 14 of 1944 Si 61 of 1944. In those suits 


the plffs. had alleged that the two blocks of land 
ghown in the plaint schedule had been formerly 
Tyoti* lands of the Pittapurain Zamindari & part 
of Lankala Gannavaram village, adjoining the 
Vynatheyam branch of the river Godavari, & that 
the lands had been cultivated till fasli 1325, that 
is, till about 1915, that the Godavari submerged 
those lands & cultivation therein had to be aban¬ 
doned, that by about 1935 or so the lands began 
to be re-formed 'in situ' owing to the river receding 
& so, the first two plffs. leased out the 17 acres 90 
cents of the suit lands thus re-formed to the third 
plff. on a rental of Rs. 455-5-6 by an order dated 
29-9-1940, & that the third piff. held an auction for 
the lease of the above lands publicly & got bids 
for Rs. 10,000 on 28-9-1940 after she had applied 
to the conservator of Rivers, East Godavari, who 
was the East Godavari Executive Engineer, Head 
Works Division, Dowleswaram, under the Govt, of 
Madras, for permission to clean the ‘nanal’ & culti¬ 
vate the lands, but the conservator oi Rivers re¬ 
fused such permission for this and the three suc¬ 
ceeding years covered by the four suits, improperly 
& illegally, & that, in any event, the Government 
became liable to pay the "compensation" to the 
plffs. under S. 16, Madras River Conservancy Act, 
VI (6) of 1884, or ,in the alternative, to pay ‘mesne 
profits" or "damages" for such deprivation of culti¬ 
vation. 

(2) In O. S. No. 34 of 1941 (covered by A. S. 
No. 256 of 1948) the plffs. claimed Rs. 3,760/- as 
compensation under S. 16 of Act VI (6) of 1884 or 
as damages & mesne profits for 1940-41. 
In O. S. No. 29 of 1943 (covered by A. S. 
No. 255 of 1948) they claimed damages 
of Rs. 3,500/- Rs. 455-5-6 for plffs. • 1 & 2 
& Rs. 3,044-10-6 for plff. 3, for the year 1941-42, as 
compensation under S. 16 of Act VI of 1884 or 
as damages & mesne profits. In O. S. No. 14 of 
1944 (covered by A. S. No. 257 of 1948) they claim- 
, j c same amount of Rs. 3.500 as compensation 
under S. 16 of Act VI (6) of 1884, or as damages 
gj m *? ne 'Proto for the year 1942^43. In O. S. 

iY 1J i 44 (covered b y A - S. No. 93 of 1947) * 
Uiey clafined rs. 10.000/- as compensation under 

f C L VI * 6) of 1884, or as damages & mesne 
profits for the year 1943-44 claiming Rs. 455-5-6 for 

2 * *»• ••«'- for 3 & giving up 
*} °- S - Nos ; 2 9 Of 1943, 14 of 1944 & 
ed L fK ?, the Province of Madras, represent- 
?. ollector °f Eas t Godavari had been 

2 £n de T " £ n o tiCe Under S - 80 C - P - C - al0ne 

'3 S ' No - 34 01 1941. though the 

Rlvers ; East Godavari, namely, the 

Sram L EnE n i er, J Head Works DivIsl °n. Dowles- 

d eft- 2 the Province of Madras 

" " otice under S ’ 80 c - p - c - alone 
8 J? .the G° vernment and notice under 

MrSmto? JV. 6> ° f 1884 was not e‘ ven to the 

fcKfhwf ? ,Ve ^- In °- s - No - 13 of 1944, 
land f n ub T bar ^du. the owner of Zamindari ’ryotl' 

lanrk ^> Lan !? a !. a Gannav aram village, near the 

have h£!, ered K by tha other four suits & said to 
52*® submerged like them in 1915 or so & 

pSuoS 1 <!% CU «« atlo i l ,n 1940 clalme d a com- 
1884 for ***■ 350 under S - 16 of Act VI (6) of 
mission t?m.?H ar . 194M2, owlng t0 refusal of Per- 
Swvers > liw , niS & I? a .t e on,y the cons ervator 
notlce to tht S L G0davarl the so,e deft. He gave 
(8) of i^ h T ~ ei ? at ° r ’ under s - 25 °f Act VI 
A q S ' No - 11 °f l 045 - covered by 

claimed 194 « the same Ravi Subbarayudu 

iSd tor thA ? Pens ,n t i 0n of ^ 500 for the same 
mjc-i .^ e year 1943-44 owing to refusal of per- 

SSg £ o In °- s - No -« of lSo. 

ganna. th* No i 253 ot 1948, one D °kka Jag- 
lAnb-o'| r| t] | i?nn^ Ver 0f a Zamindari ’ryoti’ land of- 
Gannavaram village, adjoining the lands 
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in the other suits, said to have been submerged in 
1915 or so & become flt for cultivation in 1940, 
claimed damages of Rs. 1,100/- under S. 16 of Act 
VI t6) of 1884 for the year 1941-42 for refusal of 
permission for cultivation, the sole deft, was the 
conservator of Rivers, & he was given notice under 
S. 25 of Act VI (6) of 1884. In O. S. No. 42 of 
1943, one Jogganna claimed compensation of 
Rs. 1,850 under S. 16 of Act VI (6) of 1884, against 
the conservator of Rivers in respect of another 
land submerged by the Godawari in 1915 or so & 
re-formed in 1939 or so, owing to refusal of per¬ 
mission to cultivate in 1941-42. Subbarayudu, Jag- 
8anna, & Joganna had filed their suits originally 
in the District Munsif’s Court, Razole, & they had 
been transferred to the Sub-Court, Amalapuram, 
for trial along with the other four suits filed there 
covering the same questions. 

(3) All these suits were vigorously contested. 
The main points of the contention by the Govt 
in all the suits were ( 1 ) that the plots were not 
proved to be re-formations ‘in situ’ & that, at any 
rate, the plot E. F. G. H. I concerned in the four 
suits, O. S. Nos. 34 of 1941, 29 of 1943, 14 of 1944 
& 61 of 1944, was an independent formation in the 
bed of the Godavari a navigable & tidal river, & 
that the title to this plot, at any rate, belonged 
f“ ^ tbe Govt.; ( 2 ) that the re-formations in 
the other cases even if true, were not spontaneous 
re-formations 'in situ’, but a direct result of pro¬ 
tective & conservancy works undertaken by the 
Govt, through the conservator of Rivers, &. so, 
thei title to such re-formed lands would vest only 
in the Govt.; (3) that the orders of the conservator 
2L Rlv « e . rs . ? efusin S Permission to cultivate were 
bona fide & proper & in the interests of the River 

& J 0 ’ no compensation or damages 
could be claimed; (4) that, even otherwise, no 

^ ?! tumed by the plffs. as the lands 
? SU,tS were over grown with ‘nanal’ 

£ £ tobacco or other cultivation (contrary 

legations in the plaints) & would have 
fetched very little, if at all anything, if the ‘nanal’ 
were cleared & the lands were cultivated with 

evpn'^thp and . that they would not have fetched 
even the cost of clearing the ‘nanal’ & that the 

dat ? ag< f. claimed were, in any event, exorbitant 
& fanciful, not even Rs. 10 to 15 per acre being 
got on similar adjoining lanka lands free from 
nanal in auctions held by Govt, in these very 
M & h S ' . Regarding the four suits filed by the 
Maharajah of Pithapuram & two others, the Govt 

werA d nn7°mT, 0r f e , con K t , entlons > namely, that the suite 
were not maintainable as no notice had been given 

vr .°?Ao7 at0r of R,vers under S. 25 of Act 

for 111 !; & as the Govt - would not be liable 

for compensation except through the Conservator 

of Rivers under S. 25 of the Act, & that the alli¬ 
ed lease to the third plff., the Yuvarani of Pitha 
puram was a fraud on the public to order to 

ttoT‘™U‘ e Sf cu ’ t ‘ vat , lng tenants from get- 
ting rjOwi rights In the lands by eivins them 

of the zamindari oS 

an i d J hat the alle & ed bids for Rs 10 000 

(4) The learned Subordinate Judge Amalannrom 

.nT'SFl 

refusing permteE" to 'm” 

* *“ ^Str* « “» eonVenETjE 

sass t 

vleie, 1 that, therefore, the ordeti Er?Selth« 
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unauthorised nor ‘ultra vires’ nor 'mala fide’, but 
that reasonable compensation could be claimed 
by the plffs. for the inability to cultivate the lands, 
consequent on such refusal of permission, under 
S. 16 of Act VI (6) of 1884 itself. He found, after 
a local inspection k after a thorough discussion 
of the evidence, including the survey plans k 
sketches k their comparison, that all the suit 
lands were re-formations ‘in situ’ of old zamin- 
dari ‘ryoti’ lands in existence for more than sixty 
years before they were submerged by the Godavari 
in 1915 or so, they having completely re-emerged 
in 1939 or 1940. He held that the plot E. F. G. H. I 
was also such a re-formation ‘in situ’ of old zamin- 
dari ‘ryoti’ lands belonging to the plffs., either 
by grant or at least by adverse possession unin¬ 
terruptedly for more than sixty years, k that 
plot E. F. G. H. I was not part of the bed of a 
tidal k navigable river, k so, even if it was not 
a re-formation ‘in situ’ it would only belong to 
the plfTs., the riparian owners’ k not to the 
Govt. He found further that even if the plot 
E. F. G. H. I was not a re-formation ‘in situ’ k 
was an independant formation in a tidal k 
navigable river, as urged by the Govt., it would 
still belong to the plffs. being a ‘lateral accretion, 
k not a vertical accretion.’ He held after a careful 
discussion of the entire oral k documentary evi¬ 
dence regarding the income from tobacco cultiva¬ 
tion in similar lanka lands k from his local 
inspection of the suit lands, that if permission 
had been given to cultivate them the net annual 
income per acre would be one ‘putti’ of tobacco, 
for the majority of the lands, k he fixed the 
value of that one ‘putti’ at Rs. 100 in 1940, Rs. 125/- 
in 1941, Rs. 150/- in 1942, Rs. 175/- in 1943 k 
Rs. 200 in 1944. He gave slightly higher rates of 
income for Oorapaya lands, k the plot E. F. G. H. I. 

(5) He was of the opinion that in O. S. No. 34 
of 1941 deft. 2. the conservator of Rivers, was an 
unnecesary party, as deft. 1, the Govt., which was 
liable to pay compensation, had been made a 
party k no independent tort had been proved 
against deft. 2 & so dismissed the suit as against 
deft. 2 k granted a decree only against deft. 1. 
He held in O. S. No. 34 of 1941, 29 of 1943, 14 of 
1944 and 61 of 1944. that the suits were all main¬ 
tainable even though a notice under S. 25 of Act 
VI (6) of 1884 had not been given to the con¬ 
servator of Rivers, k that officer had not been 
made even a party in three of the suits. Accord¬ 
ing to him, a suit under the general law against 
k the Govt, for damages k mesne profits, k even 
for compensation under S. 16 of Act VI (6) of 
1884, was not precluded by S. 25 of Act which was 
only an enabling k not an exhaustive section. 

(6) In the end, he gave the plffs. in O. S. No. 34 
of 1941 a decree for Rs. 2,385-8-0 as damages k 
Rs. 374-13-0 as proportionate costs, k dismissed 
the rest of the claim with proportionate costs 
of Rs. 151-6-9. A. S. No. 256 of 1948 Is the appeal 
by the Govt, against that decree. The plfTs. have 
filed a memo, of cross-objections for Rs. 2,614-3-9 
the disallowed amount k costs k subsequent In¬ 
terest. In O. S. No. 29 of 1943 he gave a decree 
to the plffs. for Rs. 2,8334-0 as damages k 
Rs. 388-5-2 as proportionate costs k dismissed the 
rest of claim with proportionate costs of Rs. 44-9-9. 
The Govt, have filed appeal No. 255 of 1948 against 
the decree, k the plff. have filed a memo, of cross¬ 
objections for Rs. 1,427-0-11, the disallowed amount, 
costs k subsequent Interest. In O. S. No. 14 of 
1944 he gave the plffs. a decree for Rs. 3,1344-0 as 
damages k Rs. 428-10-1 for proportionate costs 
k dismissed the rest of the claim with propor¬ 
tionate costs of Rs. 24-8-1. The Govt, have 
filed A. S. No. 257 of 1948 against the decree 
k the plffs. have filed a memo, of cross-objections 


for Rs. 968-7-11 being the disallowed amount 
costs k interest. In O. S. 61 of 1944 he granted 
a decree to the plffs. for Rs. 3,580 as damages k 
Rs. 399-0-11 as proportionate costs k dismissed the 
rest of the claim with proportionate costs of 
Rs. 342-6-5. The Govt, have filed A. S. No. 93 of 
1947 against the decree, k the plffs. have filed 
A. S. No. Ill of 1947 for Rs. 6,773-5-8, for the dis¬ 
allowed amount, costs k interest. In O. S. No. 13 
of 1944 he granted the plff. a decree for Rs. 300/- 
as damages with Rs. 53-10-0 as proportionate cost L 
dismissed the rest of claim with proportionate costs 
of Rs. 3-9-2. The Govt, have filed an appeal, A. S. 
No. 251 of 1948 against the decree. There is no 
memo, of cross-objections. In O. S. No. 11 of 
1945, he granted the plff. a decree for Rs. 400/- as 
damages with proportionate costs of Rs. 67-0-10, 
k dismissed the rest of the claim with propor¬ 
tionate costs of Rs. 5/-. The Govt, have filed 
A. S. No. 252 of 1948 against the decree. There is 
no memo, of cross-objections. In O. S. No. 41 of 
1943 he gave the plff. a decree for Rs. 750 as 
damages k proportionate costs of Rs. 120-9-0 k 
dismissed the rest of the claim with proportionate 
costs of Rs. 23-9-2. The Govt, have filed A. S. 
No. 253 of 1948. There Is no memo, of cross- 
objections. In O. S. No. 42 of 1943 he gave the 
plff. a decree for Rs. 1,200 as damages k 
Rs. 177-13-7 as proportionate costs, k dismissed 
the rest of the claim with proportionate costs of 
Rs. 43-9-6. The Govt, have filed A. S. 254 of 1948 
against the decree. There Is no memo, of cross¬ 
objections. 


(7) We have perused the entire records, k heard 
the learned Govt. Pleader for the Govt, k the 
learned counsel for the plffs. The learned Govt 
Pleader laised several contentions. His first con¬ 
tention was that O. S. No. 34 of 1941, 29 of 1943, 14 
of 1944 k 61 of 1944 were not maintainable k should 
have been dismissed as the requisite notice 
under S. 25 of Act VI (6) of 1884 had not been 
given to the Conservator of Rivers; k as no com¬ 
pensation under S. 16 for refusal of permission to 
cultivate the lands could be claimed except as pro¬ 
vided for under S. 25 of Act, k that the suits had 
become barred by limitation under S. 25. We can¬ 
not agree. It Is, no doubt, true that If In a parti¬ 
cular Act a particular mode Is exclusive¬ 
ly prescribed for claiming the compen¬ 
sation claimable under the Act, that mode, and 
'no other* should be resorted to. But where as in 
S. 25, there is no reference to the compensation 
claimable under S. 16, k S. 16 k other sections of 
Act VI (6) of 1884 nowhere say that the com¬ 
pensation claimable under S. 16 shall only be claim¬ 
able by a suit brought against the conservator or 
Rivers, the right of the plffs. under the general 
law to sue the Govt, for such compensation, or 
for damages or mesne profits, cannot be taken 
away, k will remain as supplementing the ngnt 
under S. 25 of the Act. So no question of non- 
maintainability, or limitation arises. As this point' 
has not been apparently covered by any decision 
of this Court, it Is better to discuss the point a 
little in detail. 

(8) S. 16 runs as follows: 


"Whenever under S. 11, 12, 13 or 14 the con¬ 
servator of Rivers refuses the owner or occupier 
of any land permission to plant, cultivate or 
build on any land, or requires him to remove any 
groynes buddings, constructions, plantations, 
grasses, trees or other obstructions or works exisix 
ing at the time or the survey or subsequently 
authorised by the conservator of Rivers, sucn 
owner or occupier shall be entitled to compensa- 
tion for any damages sustained by him by reaso 
of such requirement or refusal of permission. 
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Section 25 runs as follows: 

"No suit shall be brought against any conservator, 
.surveyor or subordinate, or any person acting 
under his direction, for anything done or intended 
to be done under this Act until after expiration 
of three months next after notice in writing shall 
have been delivered or left at the office of such 
conservator, surveyor, subordinate or person or at 
hlcA>lace of abode, explicitly stating the cause of 
.acft?n & the name & place of abode of the intend- 
'-edpiff. & of his agent in the cause if any, & updn 
the tjrial of such suit the plff. shall not be per- 
mitt^l to go Into evidence of any cause of action 
.except such as is stated in the notice so delivered, 
& unless such notice be proved the court shall find 
for the deft; & every such suit shall be com- 
.menced, within six months next after the accrual 
of the cause of action." 

It will be obvious, even at a-cursory glance, that 
A 25 does not say that the compensation claim- 
.able under S. 16 can only be claimed by a suit 
brought under that section against the Conserva¬ 
tor, surveyor or subordinate or any person acting 
under his direction. It is also not reasonable to 
■hold so, as the section does not refer to the word 
"compensation” at all or say that that shall be the 
•only mode of claiming the compensation claim¬ 
able under S. 16. As the lower court has remark¬ 
ed, it is immaterial from the point of view of 
the pills, whether a decree is passed against the 
Govt, or the conservator of Rivers, or against 
both, & that, while it is open to the plffs. to make 
both parties or one of them a party to a suit for 
compensation, the sum awarded as compensation 
has to be recovered only from the Govt, as this 
represents only compensation under S. 16 of the 
Act for an act lawfully done by the conservator 
-of Rivers under powers vested in him under Act 
VI of 1884, 4 not any compensation for indepen¬ 
dent torts committed by the conservator of Ri¬ 
vers for which the Govt, is not liable. It is clear 
that S. 25, while undoubtedly covering a claim 
for compensation under S. 16, as contended by 
'the learned Govt. Pleader, may also conceivably 
cover other claims against the Conservator, surve¬ 
yor or subordinate or person acting under his 
■direction, besides the compensation contemplated 
in S. 16. So, two conclusions follow. The first is that 
the compensation claimable under S. 16 can be 
claimed by a suit under S. 25 after a notice under 
S. 25, against the Govt. & the conservator of Rivers 
mough if the conservator is added the conditions 

?^ S i C . rib .* d *, ln s - 25 for the P erlod of notice & 
tor limitation will operate. The very clause, 

'?f 0 suit shall be brought against any Conser- 
vator, surveyor or subordinate or any person act- 
dng under his direction". 

nrJiu 25 ^ 110 * 5 11181 t lfc k a sexton Intended to 
protect the conservator, surveyor, or subordinate 

iLK n * actln F ^ direction, & not one 
2SK** excl ode the liability of the Govt, for 
compensation under S. 16, except by a suit under 

stitnL ° de y S t ' C P - c - no s ult shall be in- 
Mjuted against the Govt ‘ or gainst a public 

3 ect of any act purporting to be done 
officer in his official capacity ex- 
re * ardIn & notice etc., pres- 
gwed by that section, it is clear to us that the 

SSFthX fL R i vers ' . East Godavari who is no 
iwf 111811 the Executive Engineer, Headworks 

K^ ra ^ DivIslon - 15 a ‘PhPUc officer', & °hat 
ed th ? e * ults were undoubtedly purport- 

iXkZnoT, , by ““ 85 such P^llc officer in hk 
8 i«if C tv? aC A ty ,:,S° a suit for compensation under 
18-16 of the Act VI (6) of 1884, can, in our opinion 
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be brought against Govt, alone under S, 80, Civil 
P. C. without adding the conservator. If, the con¬ 
servator is added, the notice under S. 25 will be¬ 
come necessary. Of these four suits, the conser¬ 
vator was added only in O. S. No. 34 of 1941. We 
agree that no decree could be given against him 
in that suit as the notice required under S. 25 of 
Act VI (6) of 1884 was not given to him. But 
the lower court held him to be an unnecessary 
party in that suit, 4 dismissed the suit as against 
him. We see no legal objection to the lower courts 
having granted a decree against deft. 1 (Govt.) 
who had been given proper notice under S. 80 C. 
P. C.. The decree will not be affected by the’ad¬ 
dition of deft. 2 in the plaint as he had been held 
to be an unnecessary party to the suit 4 there 
was no decree against him. 

(9) The second conclusion is that S. 25 of Act 
VI (6) of 1884 may conceivably cover claims to 
compensation against a conservator, surveyor Or 
subordinate or any person acting under his direc¬ 
tion though such compensation may not in ail 
cases be claimable against the Govt, being com¬ 
pensation for damage caused by the negligent 4 
careless acts of these officials 4 subordinates in 
carrying out their duties under the Act albeit not 
mala fide.' So we overrule this contention. 

(10) The next contention of the learned Govt. 

hS™ lower court went wrong in 

holding that the Godavari at the spot where the 

e ? pec a i ly the P lot E - F- G. H. I, are 
lwated is not a tidal 4 navigable river whose bed 

ISJ Hi 6 Go . vt - Af ^ r an exhaustive consider- 
”*® n tl)e ent f e evidence in the case we agree 
with the learned Govt. Pleader that the lower 

?Z r r th! n lr„° n8 Z 11 * respcct th0u 8 h ^ does not 
f “ ln i hese suits, 4 that really the Go- 
dav^i at this spot is a tidal and navigable river 
whose bed belongs to the Govt. We havfhad £ 
casion m a recent appeal, A. S. No. 120 of 1947, bet¬ 
ween more or less the same parties, to deal ’with 
« h Z q Z l ° n re 8 ardln 8 the Godavari river only 
uif H Wa , y fr0 ? the present s P0t, concerning 

thT other n v f P ,l tha Gannavaram, on 

.„ d T °i th ® Vynatheyam branch of the 

JSSSZti 

* the ““ - - M “ 

(11) , The law regarding the matter is well set- 

v,? 

a™ sr-ttss- ^ 

thapuram v. Province of Madras’ L L R nodot 
Mad 675. The English common law S'letX 
the bed of non-tidal rivers pvpn ♦viahbvia 

S*58S toSSig 

n^bfe^t^pS? S°?t SaiJsHS 

plots are situated. (3) Thp nJSSti K ^i?P ute d 

i mtsm 

sense 
though 


A river in ua*» Mad 420. 

Of large river StTwhfch Z 5 f £ passa S e 
of rising to the dignity of shins^em ^ 08581)16 
.3- -MM sffifat°%“a e X r be rS s . 
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such facilities a navigable river. 'Secretary of 
State v. Venkatanarasimha Naidu', 11 M. L. W. 
256. 

(12) The evidence in this case clearly shows that 
river craft carrying firewood etc., can freely navi¬ 
gate in this portion of the river at all times of 
the year except during low tide, & even shows 
that there is tidal action at this place. We hold 
that the Vynatheyam, passing between the villages 
of Lanka Gannavaram & Patha Gannavaram, is 
a navigable and tidal river at tnis spot, & that its 
bed belongs to the Govt., though, of course, that 
will not affect the right of a private owner of 
lands submerged by that river to those lands 
when they are re-formed 'in situ' or to ’lateral ac¬ 
cretions* to such lands. Till the year 1866 Lanka 
Gannavaram & Patha Gannavaram admit¬ 
tedly formed part of one single village. In 
that year, for purposes of revenue convenience, the 
single village was divided into two separate vil¬ 
lages. In A. S. No. 120 of 1947 we held that the 
river Vynatheyam, at a spot a furlong from the 
suit plots & adjoining Patha Gannavaram on the 
opposite side, was a navigable river even at the 
time of the permanent settlement in 1802. We 
considered that a river navigable throughout the 
year now except at low tide should have been 
navigable then, the Dowleswaram anicut having 
even diminished the quantity of water below it, 
& the river above it being navigable for many 
miles even now & for years before. In 'Province 
of Madras v. Jagannatha’, a Bench of this Court 
held that the Vasishta branch of the Godavari 
from which the Vynatheyam takes off only some 
three miles from this spot, should have been navig¬ 
able in the year 1802. There have been also some 
other cases holding the river Godavari very near 
the suit plots to be navigable. The oral evidence 
in the case of disinterested & credible persons, 
also proves this. 

(13) But this conclusion of ours regarding the 
Vinatheyam river, differing from the lower court, 
will not help the Govt, much in these suits as we 
are satisfied, after an exhaustive perusal of the 
evidence on record, that the lower court was right 
in considering all the suit plots to be only reforma¬ 
tions ‘in situ’ of ancient zamindari ryoti lands 
submerged by the river Godavari in 1915, after 
having been continuously cultivated for more than 

60 years. That will apply also to the plot E. F. 
G. H. I. which too we are satisfied, is only a re¬ 
formation 'in situ* of former zamindari 'ryoti' 
land. The contention of the learned Govt. Plead¬ 
er, that the plot E. F. G. H. I is still river bed, & 
has not yet become a formation, cannot be up¬ 
held in view of the express recital in para 5 of the 
written statement filed by the Govt, in O. S. No. 

61 of 1944 which admits that the plot E. F. G. H. L 
has been formed, though it calls it "an indepen¬ 
dent formation” in the bed of the river. This plot 
E.F. G.H. L is only two or three feet lower in level 
than the rest of the plots claimed in the suit, & is 
more than 16 feet above the level of the Godavari, & 
not a drop of water is found anywhere on this 
plot. So, we need not consider the further con¬ 
tention of the learned Govt. Pleader that the 
lower court erred in recognising the title of the 
plff. to this plot on the ground of its being a lateral 
accretion, though it was not set up in the plaint 
& was covered only by an issue & though it was 
not consistent with the allegation of re-formation 
'in situ*. We are of opinion that the question of 
lateral formation, having been raised by an issue 
& covered by the evidence, could have been con¬ 
sidered by the lower court under the law though 
it Ls not quite consent with the plffs'. story of 
xe-fomiaticn ‘Jn titer & though it is unnecessary 


for supporting the plffs*. case as they have fully 
proved their case that this plot too is only re- 
iormation 'in situ*. We see no point in the learn¬ 
ed Govt. Pleader's claiming that the re-formationsl 
'in situ’ were partly due to the conservancy work 
done by Govt. That will not take away the title 
of the owners to the re-formed lands, even if 
true, any more than the title of the owner of a 
stolen or lost jewel is lost by him before the Govt, 
police officers recovered it. 

(14) The next contention of the Govt. Pleader 
was that when the orders of the Conservator of 
Rivers were held by the lower court itself to be 
fully justified in the interest of river conservancy, 
& to be necessary and proper, the plffs. should not 
have been given any damages. We cannot agree, 
s. 16 of Act VI (6) of 1884 expressly allows com¬ 
pensation for such rightful refusal of permission 
to cultivate, & that right to compensation has 
not been taken away by any other Act or Ordin¬ 
ance or circumstance. The mere fact that orders 
refusing permission for cultivation were proper 
& in public interests cannot take away the private 
parties’ right to compensation, as no private party 
need shoulder the whole burden of conferring 
such a benefit on the public. Thus a plot may be 
required for constructing defences, or a hospital, 
or a prison, or a school, or a court, or a crema¬ 
tion ground, & yet the Land Acquisition Act, 
under which such lands are acquired usually, not 
only awards compensation to the private party 
whose land is acquired for such public purposes, 
but gives him 15 per cent extra for compulsory 
acquisition. So, this contention cannot hold good. 

(15) The last contention of the learned Govt, 

pleader was that the 'quantum* of compensation 
awarded was excessive & ought to be drastically, 
reduced. The learned counsel for the Maharajah 
& others who have filed three memoranda of cross 
objections & A. S. No. Ill of 1947, argued on the 
other hand, that the compensation awarded by 
the lower court was totally inadequate & that the 
entire compensation claimed in those four suits 
ought to have been granted, especially since the 
highest bid for the lease was Rs. 10 , 000 /- every, 
year. The learned Government Pleader attacked 
those bids as bogus & nominal, & even the lease 
to plff. 3 as a fraudulent act intended to prevent 
the actual cultivating ryots from getting 'ryoti 
rights in those lands. We are not very much con¬ 
cerned in this case with the alleged fraudulent 
act of the zamindar in giving a lease to plff. 3, tne 
Yuvarani of Pittapuram, who has neither duus 
nor ploughs of her own & is not likely to cultivate 
those lands herself. Such leases to members ot 
the zamindar's family are too numerous, & of too 
long a practice, to be suddenly declared null & 
void. On principle, there is nothing in law to pre¬ 
vent a zamindar from giving a lease to a member 
of his family especially in these days when zamm- 
daries are being abolished & zammdars levelled 
down to the status of common men. Nor neea a 
lessee show bulls & ploughs of his own or cultivate 
the land himself, before he can claim the £ase 
hold rights granted to him validly. 0W J 

Brahmins & Vysias & others, who do no own 
ploughs or bulls & do not intend to c^Uvate the 
lands themselves, have got leases to the J names £ 
those leases cannot be attacked as invaUd for tn°J 
reasons. The learned Govt. Pleader did not there- 
fore, seriously press this portion of his argument. 
He pressed the other portion of his argument^ 
namely, that the bids were an b°^ & nor^nal 
ones & that the auctions were simply held to bois 
ter up the suit claims, that not a pie was; paidlby 
the bidders, that the auctions themself vrere 
held only after applications for cultivation 
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been made In 1940 & it was informally known that 
they would be refused, & that the auctions were 
held year after year thereafter in spite of the know¬ 
ledge that permission to cultivate would be refus¬ 
ed in public interests, would all show the bids to 
be bogus & nominal. We agree regarding this, for 
the reasons urged by the learned Govt. Pleader 
which appeal to us as true & valid. 

(16) But his further contention that no com¬ 
pensation or damages should have been awarded 

f to the plffs, or, at the most, only some small 
amount, not exceeding Rs. 25/- per acre does hot 
appeal to us. No doubt, one witness examined 
by the plffs. admitted that he sustained loss by 
clearing similar ’lanka’ land of ‘nanal’ & cultivat¬ 
ing it with tobacco. But that was an exceptional 
case and cannot be relief on. No doubt also, some 
of the witnesses like P. W. 7, speaking to an in¬ 
come of Rs. 200/- or Rs. 300/- per acre by tobacco 
cultivation of similar lands, were speaking of 
lands in Kapileswaram Estate, 17 or 20 miles from 
this place. It is also true that the Govt, realised 
only Rs. 7-11-0 to 73-12-0 per acre by leasing out 
the ‘Lanka’ lands in ‘Mondapulanka, Kottapalli 
lanka’, Manapalii Lanka, Koderu lanka and 
Korugeru milli Lanka’ similar to the 
suit lands, & situated only some 2 to 8 furlongs 
from the suit lands, though tobacco was raised 
uTthe lands in all those five ‘lankas’. But Govt., 
it is notorious, realises much less in such leases 
" than private parties do. There is no doubt that 
there Is an element of surmise & guess in fixing 
the damages arising out of the refusal of the per¬ 
mission to clear the nanal & do tobacco cultiva¬ 
tion on these lanka lands. There is also evidence 
to show that the normal net income per acre from 
such lands is only a ‘putti’ an acre. The lower 
/.court has considered all these factors when re- 
J Jecting the contention of the Govt, for awarding 
no compensation, or a very small sum as compen¬ 
sation, & when rejecting the exorbitant sums (Rs. 
300 to Rs. 560 per acre) claimed by the plffs. based 
on the bids & the evidence of P. Ws. 3, 4, 5, 6, 7 8 
9* 11, 14, 15, 16 & others about the realisations’ 
irom Kapileswaram lanka and other lands farther 
away, it has carefully weighed the evidence on 
both sides & arrived at the figures it did after 
such weighing & after a local inspection. General- 
iy, appellate courts are not expected to interfere 
with such careful assessment of figures by the 
trial Court, which has seen the witnesses & weigh- 
mo£ Vei 7 blt 01 evidence » oral & documentary & 
SJ* ■to* ? local We do not see any 

reason to depart from that salutory practice in 
especially as we too consider the figure 
* uS ““ ,t° be proper. In the end, therefore, 
JSJH? the compensations, or damages, 
2K? 1 , by the lower court in all the cases were 
wnect & proper, & do not deserve to be interfered 

crn«Ls<Ku f?* e result - a11 the appeals & memo of 
“jWHJbJeeUoius are dismissed with costs. Govt. 

C r months time to pay the costs. 

• KJD. H. Appeals and cross-objections dis¬ 
missed. 
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SATYANARAYANA RAO 
AND CHANDRA REDDI JJ. 

Ann.m T - Narayana Chettiar and another 

•e: a Ss^ ts Ka,Msw “ ar lm - = 

«§&££ Meeling 

preside company ~ Chairm an if can decline to 


Where one of the Articles of the Company 
provides that the Chairman of the Board of 
Directors should preside only if he is willing he 
cannot be compelled to preside. There is 
nothing in law to compel him to do that which 
he is not willing to do. But he is not entitled 
lo stop the meeting at bis own will and plea¬ 
sure because he is unwilling to preside. If a 
meeting is called for a particular purpose of 
the company, undoubtedly, a person should pre- 
side at that meeting, and invariably the con- 

tha company provides for the same. 
It is not open to the Chairman to stop the 

meeting and dissolve it before the business of 
he meeting is finished. It is the privilege and 
the right of the share-holders assembled at the 
meeting to decide whether they should con- 

or U a e ,lS.fJ )US , in # eSS ° f th u mcetin e on that day 
or adjourn it for a subsequent date. If the 

Chairman unjustly and without the consent of 
the share-holders stops the meeting and declares 
it dissolved, it is perfectly within the powers 

to elect another Chairman and 
conduct the business remaining unfinished; but 

«, n .° a “ tbo . rity to support of the propo- 

meeting of share holders to hold a 
poll is adjourned to another date without hold- 
, th ® P°N, the second meeting held on the 
adjourned date is the continuation of the first 
Chairman of the first meeting de¬ 
clines to preside, the share-holders have a right 

mJ jeCt a ^° the / chairman and continJe the 
Ifnf h« e ' T ^ e / unct, °n Of the chairman would 
not be merely to supervise the recording of the 

JE* “ entitled to exercise aU the func¬ 
tions of a Chairman at the meeting. 

Anno: Companies Act, S. 79 N ( ^ aras 7c ’ 8b> 
Companies Act (1913), S. 79 - Share- 
oroxv ng p t t0 V ? te by p ™ xy ~ Revocation of 

& 203. 204 Pr 2"05 ,P S 7o 9 . C “ ,raC ' A “ (1872 >' 

Share-holders’ right to vote by proxy is recoe- 
mzed by S. 79, subject to conditions and limi- 

by . th e Articles of Association. 
But this right has to be given by the Articles 

T bet ween the company 

and the share-holders. y 

A proxy as an agent of the share-holder, as 
between himself and the principal, is not en- 
tiUed to act contrary to his instructions in the 
Th ® relationship brought about be¬ 
tween the share-holder and his proxy is that of 
a principal and agent. (Para 8 J 

„ .V™ once the relationship of principal and 
agent is created by contract, the incidents of 
that contract of agency are governed and have 
to be determined by applying the law of com 
tracts. The principal cannot be denied his right 
to revoke a contract which brought about the 
relationship of principal and agent. The Arti 
cles might make the proxy irrevocable or im- 
pose restrictions or circumscribe the lim ta- 
tions within which the power of revocation 
should be exercised. But all these are matters 
within the region of contract between the 
parties and in the absence of anything to the 
contrary, there is no reason to exclude the right 
of revocation which is recognised under S. 203 
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of the Contract Act. There are other limitations 
imposed by the Contract Act on the exercise 
of the power of revocation, e.g. by Ss. 204. 205. 
209. The same principles have to be applied for 
revocation of proxy by share-holder. If the arti¬ 
cles lay down the limitations within which a 
power to vote by proxy can be exercised, it 
should be strictly observed. This follows from 
the fact that the right to vote by proxy is 
founded on contract. Consequently unless the 
right of revocation is expressly excluded by the 
articles the right is governed by the general 
law of contract of agency. Case law Relied. 

(Paras 8a. 8b. 11, 11a) 

Anno: Companies Act. S. 79 N. 2; Contract 
Act. S. 203 N. 1; S. 205 N. 1; S. 209 N. 1. 

(c) Companies Act (1913). S. 79 — Provision 
in Articles of Association conferring power of 
revocation in respect of permanent proxy — 
Whether it can be deemed that such power is 
excluded in respect of specific proxy — (Maxim 

— expressio unius est exclusio alterius). 

Where one of the Articles of Association ex¬ 
pressly confers a specific power of revocation 
in respect of permanent proxy, it cannot be 
deemed in the absence of any such provision in 
respect of specific proxy, that power of revoca¬ 
tion is excluded on the maxim ‘expressio unius 
est exclusio alterius’ (the express mention of one 
thing implies the exclusion of another). It is 
only if power of revocation of a limited nature 
is recognised in respect of a specific proxy by 
any article then it would be possible to con_ 
tend that by reason of the express mention of 
the limited power any other power is excluded. 

(Para 13) 

Anno: Companies Act. S. 79 N. 2. 

(d) Companies Act (1913). S. 79 — Revoca¬ 
tion of proxy after their exercise at first poll 
but before second poll — Result of first poll 
is not affected — (Contract Act (1872). S. 204). 

The power to revoke an authority given to 
an agent, after the authority has been partially 
exercised, has been recognised by S. 204 of 
the Contract Act. The revocation cannot have 
the effect of invalidating acts and obligations 
already done in the exercise of that authority 
as an agent. Where the first poll of the meeting 
at which the proxies were exercised became 
final the effect of revocation of the proxies sub¬ 
sequently but before the second poll cannot in 
any manner affect the declaration of the result 
of that poll. (Para 14) 

Anno: Companies Act, S. 79 N. 1; Contract 
Act, S. 204 N. 1. 

(e) Companies Act (1913), S. 79 — Revoca¬ 
tion of proxy without notice to proxy — Effect 

— (Contract Act (1872), S. 207). 

The effect of the want of notice of revocation 
of proxy to the agent (proxy) does not invali¬ 
date the revocation or the termination of the 
authority of the proxy but makes the principal 
liable for any. damage that results to the agent 
by reason of such want of notice. (Para 15) 

Anno: Companies Act, S. 79 N. 2. 

(f) Companies Act (1913), S. 79 — Chair¬ 
man’s decision on question of allowing proxies 
or not on ground of insufficiency of stamps is 
binding on him and his successors — (Stamp 
Act (1899), S. 36). 
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If the Chairman in the exercise of his powers 
comes to a decision whether the votes given on 
proxy which are in question shall be disallowed 
or not on the ground of sufficiency of stamp and 
if that decision is not vitiated by fraud or mis¬ 
conduct on the part of the chairman that deci¬ 
sion is binding on himself or his successor at 
a later stage of the same meeting. Under S. 36 
of the Stamp Act if the instrument is admitted 
in evidence overruling the objection concerning 
stamp duty, such admission cannot be called in > 
question at any stage of the same suit or pro¬ 
ceeding on the ground that the instrument has 
not been duly stamped. No doubt, a chairman • 
is not a person authorised by law or consent of 
parties to receive evidence within the meaning 
of S. 35 of the Stamp 'Act. But there is no 
reason for not applying the same principle of 
finality to the ruling of the chairman on the 
nature of the instrument in dispute. (Para 19a) 

Anno: Companies Act, S. 79 N. 2, 3; Stamp 
Act, S. 36 N. 1, 3. 

(g) Companies Act (1913), S. 79 — Chair¬ 
man’s power to reject proxies on ground of in¬ 
sufficiency of stamp — No intention to evade 
payment of stamp duty — Duty of Chairman 
to refer matter to Collector under S. 31, Stamp 
Act — (Stamp Act (1899), S. 31). 

Where a share-holder complies with the re¬ 
quirements of Article of Association and pays 
on a proxy in the form prescribed by the Arti¬ 
cle, stamp duty of two annas under the law as 
altered on the footing that it is a proxy and not 
a general power of attorney, the chairman has 
no option but to accept the proxy even if he 
comes to a conclusion that the stamp duty was ^ 
not proper. If the proxy conforms to the arti¬ 
cles in all respects they cannot be rejected by 
the chairman. The articles constitute a con¬ 
tract binding on the company and the members 
in all matters. The chairman is not entitled to 
go behind the articles and to reject the proxies 
on the ground that they were not duly stamped. 

Where there was no intention on the part of 
persons holding the proxies to evade the stamp 
duty when they had acted bona fide and fol¬ 
lowed the articles of association and paid two 
annas stamp on each proxy and they also 
offered that if the objection to the sufficiency 
of stamps was to be sustained, it would only 
involve payment of extra stamp duty with 
penalty which might be fixed by the Collector 
and that they were prepared to pay it if and 
when it was decided that it was payable in the 
present case, the Chairman would be acting 
unfairly if he were to reject the proxies on the 
ground of insufficiency of stamp. The fair way 
would be to refer the matter to the Collector 
under S. 31 of the Stamp Act and to postpone 
the declaration of the result of the poll until 
the decision of the Collector was obtained. 
(1903) 2 KB 121; AIR 1928 Bom 80, Expl. > 

(Paras 20, 20b) 

Anno: Companies Act, S. 79 N. 2; Stamp 
Act. S. 31 N. 1. 

(h) Companies Act (1913), S. 79 — Proxy 
containing specific power and general power 
Both separable — Stamp duty sufficient for one 
— Proxy if can be allowed only in respect oi 
that power — Stamp Act (1899), Ss. 35, 5. 

Where the proxy contains the specific power 
as well as the general power, it would be ad- 
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(1884) 25 Ch D 320: (53 L J Ch 353) (Pr 24b) 


missible only if the aggregate amount of the 
j Unties in respect of two such separable instru¬ 
ments is paid even if both the parts are sepa¬ 
rable. It is not permissible to dissect the in¬ 
strument into two parts and use the unobjec¬ 
tionable part in evidence, that is, to allow only 
that part of the proxy, for which, there is suffi¬ 
cient stamp. AIR 1946 PC 51, FoU; (1849) 2 
flLC 286, Not Foil. (Para 21b) 

t Anno: Companies Act, S. 79 N. 2; Stamp 
f Act, S. 35 N. 7; S. 5 N. 11. 

(i) Stamp Act (1899), Art. 48 — Construc¬ 
tion — Applicability — Proxy held fell under 
Clause (g). 

Article 48, Clause (g) has to be read with 
Clause (e). When so read, it means that if 
there are more than ten persons authorised to 
act jointly or severally in more than one tran¬ 
saction or generally, then stamp duty payable is 
according to the number of persons and it is one 
rupee to each person authorised. Clause (d) 
applies when the authority is given to not more 
than five persons and relates to more than one 
transaction or generally. 

The proxy form was in the following langu¬ 
age: “Every proxy shall be in the following 
form, or shall contain words to the following 
effect”. Stamp 1 anna) “The Kaleeswarar Mills 
Limited”, Coimbatore I.of.being a mem¬ 

ber of “The Kaleeswarar Mills Ltd.”, and entitled 
to vote, do hereby appoint.of 

.as my attorney or substitute to 

vote for me and on my behalf at the (ordinary 
or Extraordinary, as the case may be) General 
meeting of the company to be held on the day 

of.and at any adjournment thereof 

(or at any meeting of the company, that may 

be held within the period of.from the date 

hereof, or generally as the case.may be) in the 
same manner as I myself could vote if per¬ 
sonally present provided he be then a member 
of the company and be entitled or admitted to 
vote. As witness my hand this day of 
"signed by the said in the presence 

of. 

Held that the document fell under CL (g) of 
Art. 48, Stamp Act. (Para 24c) 

Anno: Stamp Act, Art. 48 N. 6. 

K. C. Gopalaratnam and L. V. Krishnaswami 
Iyer, for Appellants; K. Rajah Ayyar, K. Krish¬ 
naswami Ayyangar and K. Parasaraman, for 
Respondents. 
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SATYANARAYANA RAO J.: This appeal 
rebates to a dispute between two rival groups 
of share-holders of Kaleeswarar Mills, LtcL, 
Coimbatore, each attempting to obtain control 
over the management of the company. For this 
purpose, these two factions have engaged them¬ 
selves in a battle of wits for a long time with 
the result that the business of the company 
has been seriously affected. For th e purpose 
of this appeal, it is not necessary to advert to 
the incessant quarrels between the two groups 
since 1931. It would be sufficient to start fro™ 
1948. The two factions ar e led by Sathappa 
Chettiar on the on e hand whb represents the 
plaintiffs’ group and A.L.A.R. family consisting 
of three brothers of whom the eldest, Kalair 
raja Chettiar is the leader. 

(la) The annual meeting of the com¬ 
pany, which is the first defendant in the 
case, for th e year ending 1947 was held 
on 30th September 1948. The agenda paper for 
that meeting contained four subjects: 1. to 
receive and adopt the directors’ report and the 
audited profit and loss account for the year 
ended 31st December 1947 and the audited 
balance sheet as at 31st December 1947; 2. to 
elect directors in the place of th e two directors 
who retired by rotation; 3. to appoint an auditor 
or auditors and to fix his or their remunera¬ 
tion: 4. to approve the adoption of Messrs. 
P. K. Palaniappa Gounder arid A.L.A.R. Aruna- 

chalam Chettiar. 

# 

( 2 ) The company was incorporated under the 
Indian Companies Act, 1882, in or about 1906. 
Its main object was to manufacture cotton 
goods. Among th e signatories to the memoran¬ 
dum of association are included the legal lumi¬ 
naries of the Madras Bar at the time, viz., Sri 
V. Bhashyam Aiyangar, P. R. Sundaram Aiyar, 
V. Krishnaswami Aiyar and S. Srinivasa Ay¬ 
yangar besides business magnates. The artic’-es 
of association of the company excluded the ap¬ 
plication of Table A in the first schedule to the 
Indian Companies Act; but the regulations 
framed were modelled more or less on the 
regulations contained in Table A: The capital 
of the company which then consisted of nine 
lakhs of rupees, was divided into 9000 shares 
of Rs. 100 each. Sathappa Chettiar’s group 
owned in 1948 a s many as 3450 shares while 
the A.L.A.R. group owned only 2300 shares. 
Before the general body meeting of September 
1948, however, the A.L.A.R group increased 
their voting capacity by splitting their shares 
and transferring single shares to various in- 
dividulas. About 450 single shares were regia- 
!i e B r n d - tl i at ® nd in view in the name o! 
45 ° mdl . vlduals w ^.° were not members before. 

(3) The proceedings of the meeting of the 
^September 1948 (Ex. A. 2 in A.S. No. 29 
of 1949) show that Palaniappa Gounder, the 
present fifth defendant, who was the chair¬ 
man of the Board of Directors entitled to pre- 
side at every general meeting under Art 78. 
presided a t that meeting and disposed of the 
various objections raised at that meeting. Befor* 
the subjects on th e agenda were considered. 
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objection wa s taken on behalf of A.L.A.R. 
group that proxies filed on behali of the plain¬ 
tiffs’ group were not valid as they were not 
given particularly for that meeting but they 
were general in language. The objection was 
answered on behalf of the plaintiffs* group by 
Mr. Lakshmanan, the present second plaintiff, 
stating that the proxies wer 0 intended only 
for that meeting which was made clear from 
th e elate given in the proxies. On this the 
Chairman ruled that the proxies were valid. 
Mr. Lakshmanan also seems to have objected 
to the validity of about 49 revocations of pro¬ 
xies filed by th e opponents but the Chairman 
overruled that objection. The most important 
objection that had to be considered, however, 
raised by the second plaintiff was that share¬ 
holders owning less than five shares were not 
entitled to vote in view of Article 88 which 
provided that every shareholder not disqualified 
shall have one vote in respect of every five 
shares. After due consideration, the chairman 
overruled this objection. 

(3a) The subjects which wer e on .the 
agenda were taken up for consideration 
and were put to vote one after the 
other. On a show of hands, the sense of the 
meeting was in favour of the resolutions. and 
at each time a poll was demanded and on a 
poll, 859 votes were cast * n favour of the reso¬ 
lutions and 703 votes against. At the end of 
each poll, the plaintiffs' party demanded a fur¬ 
ther poll which is styled under the articles, 
as a “poll of th e whole company"; but this was 
rejected. The result, therefore, of the poll at 
this meeting was that the A.L.A.R. group was 
successful and the plaintiffs' party lost. The two 
plaintiffs in the present suit, who were the sit¬ 
ting directors, were unseated and in their place, 
defendants 6 and 7 were elected and the co¬ 
option of th e 4th and 5th defendants was ap¬ 
proved. 

(4) Two of th e share-holders thereafter filed 
on the 7th October 1948 a representative suit 
on behalf of themselves and on behalf of the 
share-holders of Kaleeswarar Mills Ltd., (OS. 
No. 325 of 1948, Sub-Court, Coimbatore) to 
declare that the resolutions passed at the gene¬ 
ral body meeting were illegal and void and that 
the newly elected and co-opted directors were 
not entitled to act. There were various objec¬ 
tions to the resolutions passed at that meeting 
which were considered by the learned Sub¬ 
ordinate -Judge who tried th e suit. He dismissed 
the suit overruling th e contentions of the plain¬ 
tiffs in that action. There was an appeal to 
this Court against that decision in A. S. No. 29 
of 1949 and in that appeal, the plaintiffs confin¬ 
ed their objections to the resolutions to three 
grounds; firstly, that, persons who owned less 
than fiv e shares were allowed to vot e when the 
poll was taken which was contrary to the provi¬ 
sions of the articles of association; secondly, 
the demand for a poll of the whole company 
should have been allowed by the Chairman: 
thirdly, that Palaniappa Gounder, the present 
fifth defendant, was not competent to act as 
Chairman of the meeting as the confirmation 
of his co-option as a director was one of the 
subjects comprised in the agenda for that 
meeting. 

(4a) On the first of th e three questions there 
was a difference of opinion between Hor- 
will J. and Raghava Rao J. who heard the 
appeal in the first instance, the former holding 


that every share-holder even if he owned less 
than five shares was entitled to vote but if a 
share-holder owned fiv e or more shares, he 
would be entitled lo one v °te in respect of 
every fiv e shares. In other words, a share¬ 
holder having between 5 and 9 shares will have 
only one vote and those having between 10 and 
14 shares two vdtes and so on; but a person 
holding less than fiv e shares would be entitled 
to one vote. This view, however, was not 
shared by Raghava Rao J. As ther e was a 
difference of opinion on this point, the case was 
laid before a third Judge, Viswanatha Sastry J. 
who agreed with Horwill J. On the other two 
questions, both th e learned Judges concurred. 
The second poll is no doubt a unique feature 
of this company, but according to the learned 
Judges such a poll should be taken if demand¬ 
ed in the manner provided by th e articles of 
association. A poll of the whole company was 
probably intended, as observed by Horwill J. 
“to afford an opportunity, where a consider¬ 
able number remain dissatisfied after the 
show of hands and polls are taken, for the 
whole company, including thos e not present 
in person or by proxy at the meeting, to 
express their opinion on the matter." 

On the third question also, both the learned 
Judges wer e unanimous in holding that it was 
an elementary principle of justice that a person 
should not preside while th e meeting is consi¬ 
dering a question which personally affects him. 
The result was that th e learned Judges directed 
that before the decisions on the various resolu¬ 
tions in which a second poll was demanded 
can be considered finally, there should be ano¬ 
ther poll at th e registered office of th e company 
at such time as the fifth defendant should 
direct and that he should vacate the chair when 
a resolution relating to his co-option is to be 
taken up for consideration. Th e decree of the 
High Court (Ex. A-4) directed, after setting 
aside the decree of the trial Court dismissing 
the suit: 

1 . that before th e decisions on th e various 
resolutions in which the second poll was 
demanded can be considered final, a fresh 
poll shall be held at the registered office of 
th 0 company at such time as the fourth 
defendant (the present fifth defendant) 
shall direct; 

2. that the fourth defendant (the present fifth 
defendant) should not preside when the 
question of his co-option is in question; 

3. that at the poll to b e held in pursuance 
of clause (1) supra, each member will be 
entitled to vote the number of votes being 
calculated according to the provisions oi 
Article 88 of th e Articles of Association. 

(5) The plaintiffs' party wer e anxious to 
know the addresses of some of the share¬ 
holders comprised in the newly added 450 mem¬ 
bers with a view to canvass their support tor 
the second poll. Their complaint was that parti¬ 
culars regarding the share-holders .so auaea 
were not given in th e register as required oy 
Sections 31 and 32 and form E of the thira 
schedule to th e Indian Companies Act There 
was some correspondence between Sathappa 
Chettiar and Kaleeswarar Mills Ltd. on tnis 
point but there was no sign of getting the 
auired information. On the 29th August 194- 
three of th e directors of the pTaintifTs party 
sent notices calling for a meeting of the direc¬ 
tors to b e held at th e registered office of we 
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.company on th e 6th September 1949 at 10 a.m. 
.to consider the matters on which they required 
information and also to waive under Article 94 
of the Article. th e rule relating to deposit of 
proxies for the purpos e of pod. On th e same 
day the fifth defendant published a notice, 
Ex. A. 8, to the share-holders of the company 
intimating that the second poll of the annual 
general body meeting held on th e 30th Septem- 
. ber 1948 would be taken on Monday the 5th 
^September 1949 commencing from 3 p.m. at 
( the registered office of th e said company. The 
plaintiffs* party sent a circular to the share¬ 
holders newly added. Ex. A. 12, and obtained 
revocations of the proxies. On the 4th Septem¬ 
ber 1949 Ex. A. 11 was addressed to the fifth 
defendant, the Chairman of the Board of Direc¬ 
tors, by four people of th e plaintiffs* group in 
which they impeached the bona fides of the 
Chairman and intimated that they lost their 
confidence in him to act impartially as Chair¬ 
man at the meeting for conducting the second 
•poll. They also anticipated that the Chairman 
had made up mind to summarily reject all 
revocations obtained by th e plaintiffs’ group. 
Some of these revocations have been marked 
as Ex. B. 3 series. It is agreed before us that 
the total revocations covered proxies in respect 
of 230 votes which wer e obtained by the plain¬ 
tiffs and which would have the effect of cancel¬ 
ling the proxies already obtained and deposited 
l by the' defendants* group before the meeting 
•of th e 30th September 1948. 

<5a) On the 5th Septemer 1949 at 3 p.m. the 
.share-holders assembled at th e registered office 
•of the company and the revocation forms were 
j; handed over to th e Chairman. The Chairman, 
the fifth defendant, then decided that he did 
not intend to preside at the meeting for two 
•reasons; firstly, because the High Court had 
directed that he should not preside at the second 
poll when th e subject of his co-option would 
be under consideration and secondly because 
he had received a communication from some 
•share-holders, apparently referring to Ex. A.11, 
in which advice was given to him as to how 
he should give his rulings. H e requested the 
members to choose a Chairman to take the poll. 
The names of two directors were suggested, 
Messrs. Alagappa Chettiar, the third defendant 
K. Srinivasa Ayyar. Th e former belongs 
i * A.L.A.R. group and the latter to the 
’plaintiffs* group. The plaintiffs did not then 
object that th e Chairman had no right to de- 
elm© to preside at the poll. On th e contrary, 
•they accepted th e position that the Chairman 
was entitled to decline to preside and to put 
'Hp. a candidate of his own for the chairman¬ 
ship. The plaintiffs’ candidate Srinivasa Ayvar 
eated by a lar $ e majority and Alagappa 
Uiettiar was elected Chairman by the share¬ 
holders. 

ti a 1 Then the proceedings continued and 

pArunachala Ayyar and Narayanan Chettiar 
were appointed scrutineers. Th e revocations 
received that day were rejected as un- 
accept. Th e first' plaintiff objected 
“iM the revocations filed before 30th 
September 1948 numbering 49 should not be 
accepted as they wer e not stamoed; but his 
ejection was overruled. At about 10 p.m. one 
■oi the scrutineers who belonged to the defend- 
anxs group flted a memo befor P the chairman 
™ meeting raising three objections. The 
^ econd ot It was that the proxies filed by 


Narayanan Chettiar, Lakshmanan Chettiar a“ a 
Ramanathan Chettiar (plaintiffs’ group) for the 
meeting of the 30th September 1948 were not. 
properly stamped as they were not proxies but 
wer e powers of attorney and should have been 
stamped as such. The other scrutineer was how¬ 
ever of the view that the objections of Aruna- 
chala Aiyar were untenable. The chairman ad¬ 
journed this question for decision being given 
before 10 a.m. the next day. The poll was then 
taken on all th e resolutions which resulted in 
securing 793 votes in favour of the resolutions 
and 767 against. On the next day, 6th Septem¬ 
ber 1949, th e Chairman gave his ruling that 
the proxies were invalid and they should be 
excluded. Consequently, 661 votes cast against 
the resolutions were excluded as a result of 
which the number of votes against th e resolu¬ 
tions were reduced from 767 to 106. Ther e were 
therefore 793 votes in favour of the resolution 
and 106 against. The plaintiffs, therefore, lost 
in this poll and th e election and co-option of 
directors was upheld and the two plaintiffs 
were unseated. 

(6) The unseated directors instituted the suit 
which has given ris e to this appeal objecting 
to the poll taken on thre e grounds: firstly, 
Palaniappa Gounder the fifth defendant had 
no right to decline to preside at the poll and 
that th e share-holders had no right to elect the 
third defendant as Chairman; secondly, that the 
revocations should not have been rejected and 
thirdly, that th e proxies were va'id and the 
votes recorded under thos e proxies should not 
have been excluded. The first defendant to the 
suit is the company, th e fourth and fifth defend¬ 
ants are the co-opted directors, the sixth and 
seventh defendants the newly e'ected directors, 
the third defendant is th e Chairman who pre¬ 
sided at the poll and th e second defendant is 
Kalairaja Chettiar. th e leader of the defendants’ 
group. In th e lower Court, the parties did not 
lead any oral evidence and contented them¬ 
selves by filing documents. The trial Court re¬ 
jected the contentions of the plaintiffs and dis¬ 
missed the suit. Hence this appeal. 

(7) The same questions hav e again been 
argued elaborately befor e us. The first question 
for consideration is whether th e fifth defendant 
was bound to preside at the poll. On this point 
we hav e no hesitation in agreeing with the 
conclusion of the learned Subordinate Judge 
that the fifth defendant cannot b e compelled 
to continue to act as chairman notwithstand¬ 
ing the fact that his bona fides were questioned 
earlier by the plaintiffs and this Court directed, 
at any rate, that so far as one of the subjects 
was concerned, he should not preside at the 
poll. 

(7a) The argument before us on behalf of the 
plaintiffs by the learned advocate was that the 
decision of the High Court precluded the 
Chairman from declining to preside at the 
poll. No doubt, the judgment of the High Court 
and the decree proceeded on the assumption 
that the Chairman of the Board of Directors 
would continue to preside even at the poll as 
the roll was nothing but a continuation of the 
meeting of the 30th September 1948. The decree 
directed that he should fix the time for the 
second poll. This was done by him and there 
is no other indication in the judgment prevent¬ 
ing him from having the right recognised bv» 
Art. 78. That Article provides that the Chair-1 
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man of the Board of Directors should preside 
only if h e is willing. There is nothing in law 
to compel a man to do that which he is 
not willing to do. Express power is recognised 
in the Article itself to giv e up the right if he 
so chooses. The Chairman of the meeting is 
not entitled to stop the meeting at his own w'Jl 
and pleasure. If a meeting is called for a parti¬ 
cular purpose of the company, undoubtedly, a 
person should preside at that meeting and 
invariably th e constitution of the company 
provides for the same. It is not open to the 
Chairman to stop the meeting and dissolve it 
before the business of the meeting is finished. 
It is the privilege and th e right of the share¬ 
holders assembled at th e meeting to decide 
whether they should continue the business of 
the meeting o n that day or adjourn it for a 
subsesquent date. If the Chairman unjustly and 
without the consent of th e share-holders stops 
the meeting and declares it dissolved, it is 
perfectly within the powers of the meeting to 
elect a Chairman and conduct the business 
remaining unfinished; but ther e is no authority 
in support of the proposition that a Chairman 
is not entitled to give up his right to preside 
at a meeting. Ther c is no direct authority on 
the question but Article 78 itself recognises 
that the Chairman of th e Board of Directors 
can preside over the meeting only if he is 
willing. That it is not open to a Chairman of 
the meeting to stop the meeting or adjourn 
it at his sweet will and nleasur e has been d?- 
cided by Chitty J. in ‘NATIONAL DWELLING 
SOCIETY v. SYKES’, (1894) 3 Ch 159 — See 
also 8 Halsbury, p. 61, para 108 and 5 Halsbury 
p. 364 para 592, Hailsham Edn. ‘CATESBY v. 
BURNETT’, (1916) 2 Ch 325 is an instance in 
which also the Chairman of the meeting de¬ 
clared that the business was closed and left 
the chair and th e hall whereupon the share¬ 
holders elected another to the Chair and carried 
on the business of the meeting. The second 
poll also is undoubtedly a part of the meeting 
and th e contention of the appellants that it 
was not open to th e share-holders to elect ano¬ 
ther chairman, in our opinion, proceeds on a 
wrong hypothesis. In support of the contention, 
a passage in the judirme^t of Curgenven J. in 
‘SRINIVASAN v. WATRAP SUBRAMANIA 
AIYAR’, 61 Mad L J 724 was relied on by the 
appellants where the learned Judge observed: 
“The original meeting in law continues until 
the Chairman has carried out th e directions 
given to him by th e share-holders to take a 
poll. It is a notional meeting, not dependent 
for its existence and continuity upon the 
share-holders being actually in session and 
business being transacted. The actual process 
of holding the poll is not a ‘mesting’ at all. 
It differs in several of its features frem any 
meeting of share-holders.” 

(7b) These observations of the learned Judge 
have to be taken in relation to the facts of that 
case. In that case, the Chairman of the meeting 
directed, when a poll was demanded on a resolu¬ 
tion, that it should b e taken on a subsequent 
day between 4 and 6 pm. and appointed the 
company manager, one Mr. Church, as return¬ 
ing officer for th e purpose of taking it. The 
poll, however, was not taken on the 20th as for 
some reason Mr. Church was unable to attend 
to the poll. The question that had to be consi¬ 
dered was whether th e process of holding the 
poll was a detached portion of the general 


meeting or was. at any rate, a meeting within 
the meaning of the articles of association. This- 
point became material as it was contended that 
when the Commissioner, Mr. Church was ab¬ 
sent to take the poll, it was open to the share¬ 
holders assembled to have elected a new 
Chairman for the meeting and as they did not 
do so, th e meeting was at an end. In answer 
to these objections, it was pointed out that the- 
original meeting continued in law until the 
Chairman had carried out the direction g ven 
to him by the shareholders to take a poll. The 
actual process of holding the poll was not a 
meeting at all though th e result of the poll 
formed part of th e meeting at which th e poll 
was demanded. Th e meeting therefore did 
not come to an end until the result of the poll 
was ascertained in the manner provided by the 
Articles. The original meeting continued there¬ 
fore for the purpose of taking the poll until the 
poll was closed. For this position, the decisions 
in ‘HARBEN v. PHILLIPS’. (1882) 23 Ch. D. 
14: ‘THE QUEEN v. WIMBLEDON LOCAL 
BOARD’. (1882) 8 Q B D 459; ‘SHAW v. TATI 
CONCESSIONS LTD’, (1913) 1 Ch. 292 and' 
‘SPILLER v. MAYO (RHODASIA) DEVELOP¬ 
MENT CO (1908) LTD’, 1926 W N 78 were 
relied on. 

(7c) The decision in ‘SRINIVASAN v. WA¬ 
TRAP SUBRAMANIA AIYAR’, 61 MadLJ 724, 
in our opinion, far from supporting the con¬ 
tention of the appellants, is against them. The 
meeting of the share-holders on the 5th Sep¬ 
tember 1949 was a continuafion of the meeting 
and it was open to th e shareholders to elect a 
chairman when th e fifth defendant declined to- 
preside at that meeting. The Chairman so 
elected was not. lik P the Commissioner, Mr. 
Church in th e case in ‘SRINIVASAN v. WA¬ 
TRAP SUBRAMANIA AIYAR’, 61 Mad L J 
724. His function was not merely to supervise 
th G recording of the votes. He was entitled to 
exercise all the functions of a Chairman at the 
meeting. For these reasons we think that the 
objections of the appellants on this point are- 
not well founded and must be rejected. 

(8) The next point that has to be considered 
is whether the Chairman was justified in re¬ 
jecting the revocations. Until recently, both in 
England and in India, a member had no right 
to vot e by proxy unless th e Articles provided' 
for such a right as common law did not re¬ 
cognise voting by proxy. The Articles, how¬ 
ever, generally conferred such a right subject 
to such conditions and limitations as are pre¬ 
scribed thereunder. This right has now been 
recognised by the statute both in England fiom 
1947 now enacted as S. 136 of the Act of 1948 
and by S. 79 of the Indian Companies Act, as 
amended in 1936. As the Articles generally re¬ 
cognised a right to vote by proxy, it is a con¬ 
tractual right as the Articles oT Association 
undoubtedly constituted a contract between the 
company on th e one sid e and the members on 
the other. Independently of the contract, there¬ 
fore, until the statute altered it there was no 
right of voting by proxy. The reason why tn 
right to vote by proxy was not recognise* 
seems to b e that “when persons agreed as 
pointed out bv Bowen L. J. in ‘HARBEN v. 
PHILLIPS’, ( 1882 ) 23 Ch. D. 14 at p. 35 

“to act together in th e conduct of a business 

the way in which that business is to 

carried on must depend on each case on the 
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contract, express or implied, which exists 
between them as to the way of carrying it 


on 




The decision on every question relating to the 
business o t an incorporated company should es¬ 
sentially be that of th e shareholders, having 
regard to their interest in the company. Un¬ 
less, therefore, there was a contract between 
the company and th e shareholders, they could 
k not delegate this power of expressing their 
Y opinion at a meeting of the company to another. 
\ These propositions ar e so well established as 
not to require citation of a number of authori¬ 
ties in support of them. It is summarised in 
Palmer’s Company Law, 19th Edn. at page 
153. 

(8a) A proxy is defined by Lord Hanworth 
M. R. in ‘COUSINS v. INTERNATIONAL 
BRICK CO/, (1931) 2 Ch. 90 a s 

•"a person representative of the shareholder 
who may be described as his agent to carry 
out a course which the shareholder himself 
has decided upon” 

and the Lord Justice in the same case defined 
a proxy as an agent of the shareholder who, 
as between himself and the principal, was not 
entitled to act contrary to his instructions in 
the matter. It cannot therefore be seriously 
disputed that the relationship brought about 
ibetween th e shareholder and his proxy is that 
of a principal and agent. The argument of 
the respondents is that unless the power of 
revocation is expressly conferred by the Arti¬ 
cles under which a right of voting by proxy 
is recognised, th e power of revocation does not 
l ex *st and that the contract creating the 
3 agency is exhaustive of the rights and duties 
of the proxy. This contention proceeds upon 
a wrong view of the incidents of a contract 
of agency. When onc e th e relationship of 
principal and agent is created by contract, the 
incidents of that contract of agency are govern¬ 
ed and hav.e to be determined by applying the 
law of contracts. In India such law is to be 
found in th e Contract' Act. 

(8b) Th e argument on behalf of th e respon- 
dents amount® to this that all the rights and 
liabilities which flow from a contract by rea¬ 
son of the application of the general law of 
contracts do not attach themselves to a con- 
iract unless they are enumerated in 1 h P con- 
™ d / eU ; In . other words > ther e is a con- 

IUMHm. Sa ! g00d ,? unless aU the ri ghts and 

Ilf v. . es 9*. the seller and buyer which are 
to be found in the Sale of Goods Act are speci- 
ncally enumerated in the contract itself, they 
n .° application. When once there is a 
contract all the legal incidents of such a ccn- 
jract are governed by the law of contracts whe- 
‘ner it is j n the form of a statutes in India 
ascertainable from judicial decisions as 
.affoi7 g ^ nd ' 11 . wil1 be an intolerable state of 
one J s obliged to embody i n every 
the provisions of the 7 Contract 
£ft °. r the Sale of Goods Act as the case may 
t0 . s - ch a contract - When once the 
KJattanship enters th e region of contract, the 

dentc A° ntr i Ct alone must determine its inci- 
the rii 0 « t h , e ajeument of the respondents, 

about hv ?h hip ° f a 7 ent and principal brought 
I* 1 ®, execution of the proxies cannot 

fordT D ! nated even death though they are 
Sf d that ^ a termination 

ouows and that even when th e principal is 


present in person at th e meeting, th e right of 
th e proxy to exercise his vot e on behalf of 
th e principal must yield to the right °* the 
principal to exercise the vote personally. If 
so much is conceded, it is difficult to see why) 
th e principal should be denied his right to re-] 
voke a contract which brought about the rela-j 
tionship of principal and agent. Th e Articles | 
might make the proxy irrevocable or impose 
restrictions or circumscribe the limitations 
within which the power of revocation should 
be exercised. But all these are matters within the 
region of contract between the parties and in 
th e absence of anything to the contrary, there 
is no reason to exclude the right of revocation 
which is recognised under S. 203 of the Con¬ 
tract Act. 

(8c) Ther e are other limitations imposed by 
the Contract Act on the exercise of the power 
of revocation, e.g., if th e revocation is made 
after the authority had been partly exercised, 
S. 204 of the Act preserves the validity of such 
acts and obligations and makes the revocation 
effective only in respect of future acts. If the 
agency is limited to a period of time and with- 
suffieient cause it is revoked before the expiry 
of the period under S. 205, th e agent is en¬ 
titled to compensation. Th e principal is bound 
to give reasonable notice of revocation as other¬ 
wise he would b e liable to pay damages to the 
agent which result from such act of his. As 
regards third persons, under S. 208, the termi¬ 
nation of authority of the agent dees not take 
effect before it becomes known to them so that 
if third persons are sought to b e affected bv 
revocation of the authority of th e agent, the 
principal must give du e notice of th e same. 
Termination of th e authority by death of the 
principal is recognised under S. 209. On an 
examination of the authorities cited at the Bar, 
it will be seen that the same principles have 
been applied for th e revocation of proxy by a 
shareholder. 

(9) The subject of revocation of proxy is 
dealt with by Palmer in his book on 
Company Law. 19th Edn. pag e 154 and he 
summarises the law on the subject in these 
terms: 

“The appointment of a proxy, unless made 
irrevocable for valuable consideration, can 
be revoked. The revocation must, "however, 
conform to any provisions in the articles. 

If the shareholder, after appointing a 
proxy, himself attends the meeting, he can 
vote in person. The right of th e sharehol¬ 
der to vote in person is paramount to the 
right of the proxy. Th e presence of the 
shareholder does not avoid the instrument of 
proxy; but if he votes before his proxy has 
voted for him, he impliedly revokes the 
proxy. 

The death of a shareholder who has ap¬ 
pointed a proxy, in th e absence of the pro¬ 
visions in the articles, revokes th e authority 
of the proxy.” 

This summary by the learned author is based 
™o™x de ™ 0 ™ JP ‘SPIELER v. MAYO (RHO- 
P£(5PP DEVELOPMENT CO. (1908) LTD’ 
' 9 - 2 . 6 J N - 7#; 'COUSINS v. INTERNATIONAL 

9 93n 2 ch - 90: ‘KNIGHT v. 
BULKELEY 1 . (1859) 5 Jur. (n.s.) 817. The 
subject is also discussed and the same princi¬ 
ples mor e or less have been recognised in Hals- 
bury. Laws of England, Vol. 5, pages 364 and 
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365 where voting by proxy ancT revocation of 
proxy ar e discussed; 8 Halsbury 61 paragraph 
108 discusses the subject of proxies; Buckley on 
Companies Acts. 12th Edn. pages 324 and- 325; 
Shackleton on Law relating to Meetings, 1934 
Edn. at pag e 62. 

(10) In ‘SPILLER v. MAYO (RHODESIA) 
DEVELOPMENT CO. (1908) LTD/, 1926 W N 
78, one of the articles provided that 
“a vote given in accordance with the terms 
of an instrument of proxy or power of at¬ 
torney shall be valid notwithstanding the 
previous death of the principal or revoca¬ 
tion of the proxy, or power of attorney, or 
transfer of the share in respect of which the 
vote is given, provided no intimation in writ¬ 
ing of the death, revocation, or transfer shall 
have been received at the office before the 
meeting.” 

After a poll for th e ejection of a director the 
scrutineers discovered that a proxy was re¬ 
voked by the principal before th e poll. The 
votes recorded on the strength of that proxy 
wer e excluded from the poll. If such votes 
were allowed, the plaintiff in the action would 
have been successful in the election as a direc¬ 
tor and the respondent would have been de¬ 
feated. The question that had to be decided 
was whether the exclusion of the votes from 
the poll by the Chairman was justified. The 
Article clearly provided that the notice of re¬ 
vocation should be received at th e office before 
the meeting, i.e., before th e commencement of 
the meeting. The revocation in that case that 
had been received was communicated to the 
office only before the poll and not before the 
meeting. The communication, therefore, was 
ineffective to make th e revocation operative. It 
was. therefore, held by Russell J. that the votes 
were improperly rejected. In the course of the 
judgment, the learned Judge stated the law 
in these terms: 

(10a) “Th e matter really turned upon Art. 
88, which he had been told was also in 
common form, but, if so. in his view it was a 
somewhat unfortunate common form. Omitt¬ 
ing for th e moment the proviso, it seemed 
quite clear, upon th e construction of that 
article, that a vote given by proxy was by 
contract between the shareholders, to be valid 
notwithstanding that the shareholder had 
died before the vote was taken, and notwith¬ 
standing that the shareholder had revoked 
the proxy before th e vot e was given; but 
that contractual result, which might in cer¬ 
tain instances b e somewhat startling, could 
be avoided if th e proviso was complied with. 
It could be avoided apparently if an intima¬ 
tion in writing of the death or revocation was 
received at the office ‘before the meeting’. 

< 10b) Two points had been urged by Mr. 
Gordon Brown on behalf of the plaintiff why 
these votes should not have been objected 
to. The first point was there had been in fact 
no intimation of any revocation at all. In 
his Lordship’s opinion that could not be sus¬ 
tained. The second point was in his view a 
more formidable cne. It was said that no 
intimation of the revocation was received 
before the meeting. 

(10c) In his Lordship’s opinion, if English 
language meant anything, the article required 
that in order to invalidate the vote, intima¬ 
tion in writing of the revocation must be re¬ 


ceived at the office before th e meeting, and 
in his view that must mean before th e com¬ 
mencement of the meeting. It was well 
settled that the taking of a poll was not a 
meeting of the company in the strict sense, 
but was in law a mere contirfuation of the 
meeting at which the poll was directed to be 
taken. For the particular purpose in question 
therefore the meeting must be held to have 
begun on December 15 and to have come 
to an end at the declaration of the poll, a y 
week later. The intimation of revocation, 
however, had been received between those 
two dates. 

(lOd) In his opinion it was impossible 
to say on the true construction of the particu¬ 
lar article that the proviso has been complied 
with, namely, that intimation in writing of 
the revocation had been received before the 
meeting. In his Lordship's view it was re¬ 
ceived after the meeting had commenced, it 
had been received during the meeting. Accord¬ 
ingly the proviso did not operate, and the ori¬ 
ginal part of the article must be held to 
operate, namely, that the vote given by the 
proxy was valid notwithstanding the revoca¬ 
tion of the proxy during the meeting.” 

(11) If the articles lay down the limitation* 
within which a power to vote by proxy can be 
exercised,.it should be strictly observed. This 
follows from the fact that the right to vote by 
proxy is founded on contract. For this reason, 
it was held in ‘HARBEN v. PHILLIPS’, (1882) 

23 Ch D 14. that where the articles required that 
the proxy papers should be attested in a parti¬ 
cular manner and if this condition is not satis¬ 
fied. they should be rejected. ‘MCLAREN v. 
THOMSON’, (1917) 2 Ch 41, also illustrates the * 
same principle. The article in that case required 
that the instrument appointing a proxy should 
be deposited at the registered office of the 
company not less than two clear days before 
the day of the meeting. The proxies were lodged 
between the dates of the original meeting and 
its adjournment. It was held that the ad¬ 
journed meeting when held was really a conti¬ 
nuation of the meeting at which the adjourn¬ 
ment took place and as the proxies were not de¬ 
posited before the date for holding the meeting 
as required by the article they were invalid 
and were therefore rejected. Astbury J. says at 
page 46: 

“There is no inherent or equitable right in any 
share-holder to vote by proxy; such right if 
it exists, must be found in the contract bind¬ 
ing the share-holders generally, that is in 
the company's regulations or constitution, 
and it then exists only in the form and sub¬ 
ject to the limitations therein appearing. 
There is no room for contending that an 
appointment of a proxy, irregularly made. Is 
within the spirit or equity of any inch ° at ® 
right so to vote existing in the share-holder; 
he has either complied with the terms 01 
the contract upon which alone the right is 
based or he has not. Prima facie a provision 
that a proxy must be lodged before the day 
for holding or before the time for holding a 
meeting means that it must be lodged before 
the beginning and not before the end 01 me 
gathering.” . 

(11a) These and similar observations in other 
decisions were relied on on behalf of the res¬ 
pondents as establishing the , proposition that 
unless the right of revocation is expressly con¬ 
ferred by the articles, there is no right of xe-i 


vocation. The restrictions on the power to vote 
I by proxy are undoubtedly absolute but the 
power of revocation is an incident of the con- 
I tract of agency and wherever a power to vote 
by proxy is conferred, the power of revocation 
unless excluded under the articles, exists as the 
relationship of principal and agent is governed 
by the law of contracts. The right to vote by 
proxy and the right of revocation are distinct 
powers. In ‘COUSINS v. INTERNATIONAL 
rBRICK, CO/, (1931) 2 Ch D 90, there were two 
^provisions in the articles of association, one pro- 
1 viding that the instrument appointing a proxy 
should be deposited at the office not less than 
48 hours before the time of holding the meeting 
at which it should be used and the other regu¬ 
lation that a vote given in accordance with 
the terms of the instrument of proxy will be 
valid notwithstanding the previous revocation 
of the proxy provided no intimation in writing 
of the revocation shall have been received at 
the office before the meeting. Some share¬ 
holders purported by notice in writing to revoke 
the proxies given by them previously, while 
others without giving notice to revoke the 
proxies voted personally at the meeting. The 
revocation of the proxies was not in accordance 
with the articles of association as th e intima¬ 
tion in writing of the revocation was not re¬ 
ceived at the office before lh e meeting. The 
case therefore was directly governed by the 
decision in ‘SPILLER v. MAYO (RHODESIA) 
DEVELOPMENT CO, (1908) LTD’, 1926 W N 
78. The further question was whether the 
shareholders were entitled to vot e personally 
without revoking the proxies given by them. The 
Court of Appeal accepted the view of Russell 
J. on the question whether the revocation was 
^effective; on the second question, it was held 
that the person by giving a proxy was not 
thereby deprived of exercising the vote per¬ 
sonally before th e proxy had exercised the 
vote. Lord Hanworth, M. R. pointed out in 
the course of his judgment that it is 
open to provide by articles to exclude the right 
to vote personally when a proxy was given: 
but if this is not done and there ar e no clear 
words taking away the shareholder’s personal 
right to vote after he has put in force the 
Proxy system the personal right remains and 
the shareholder is entitled to attend and give 
his vote according to his choice. The proxy is 
not entitled to prevent him for exercising the 
vote. Lawrence L. J. and Romer L. J. put it 
also on tb e ground that 
every proxy is subject to an implied condi¬ 
tion that it should 4 only be used if the share¬ 
holder is unable or finds it inconvenient to 
attend the meeting. The proxy is merely the 
agent of the share-holder, and as between 
himself and his principal is not entitled to 
act contrary to the instructions of the latter.” 
A proxy is always subject to an understand- 
i mg that the share-holder giving it does not 
If ™ 6? ve Ws vote in person and when he 
m iact gives a vote in person he is not re¬ 
voking the proxy but taking a step which 
the necessity of the proxy being 
Vf** a * aU ^ per R° meT L J at p. 103). 

Ulb) From these observations it follows that 
SL?? er 2 se ? personal vote by the share- 

h v h fu adopted tb® Proxy system 
not revoke the proxy but only prevents 
J® exercise of the vote by the proxy. The“* 

t HAVEN GOLD 1 MINING CO\ 
G882) 20 Ch D 151 and ‘COLONIAL GOLD 
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REEFS LTD. v. FREE STATE RAND LTD’, 
(1914) 1 Ch. 382 also illustrate the same pro¬ 
position that the various matters relating to 
th e poll are matters of contract as. provided 
by the articles. It is unnecessary to deal with 
those decisions in detail and none of the deci¬ 
sions. therefore, relied on on behalf of the res¬ 
pondents, supports the proposition that the 
shareholder has no right to revoke a proxy once 
given unless such a power is expressly con¬ 
ferred by the articles. 

(12) Articles 91 to 97 of the Articles of Asso¬ 
ciation of the first defendant company relate 
to proxies. None of these articles exclude the 
power of revocation nor do they lay down any 
restrictions as to the manner in which 
the power of revocation should be ex¬ 
ercised as in ‘SPILLER v. MAYO DEVELOP¬ 
MENT CO\ 1926 W N 78 and ‘COUSINS 
v. INTERNATIONAL BRICK CO\ 1931-2 Ch. 
D. 90. The power of revocation therefore, is 
unfettered and if it is communicated in due 
time to the company, there is no reason for 
holding that it does not take effect. The require¬ 
ment as to notice to the company of the re¬ 
vocation is to b e derived from the provisions 
of the Contract Act, S. 208 which enacts that 
th e termination of the authority of an agent 
does not take effect so far as third parties are 
concerned before it becomes known to them. 

(13) The next line of argument adopted by 
Mr. Rajah Aiyar learned advocate for the res¬ 
pondents is based on the language of Art. 96 
which states: 

“Any instrument appointing a permanent 
proxy or attorney to vote may be registered 
with the company once for all and shall 
be in forc e until the same shall be revoked.” 
It was suggested that this article specifically 
confers a power of revocation in respect of a 
permanent proxy or attorney and as express 
mention of specific power is made in the case 
of a permanent proxy, the power of revocation 
in the case of specific power must be deemed 
to hav e been excluded on the maxim ‘expressio| 
unius est exclusio alterius* (the express men 
tion of on? thing implies the exclusion of 
another) which has been applied in the construc¬ 
tion of written instruments. In the first place 
the article dees not expressly confer a power 
of revocation. On the contrary it assumes that 
the power was existing and therefore lays down 
that th^ instrument appointing a permanent 
proxy will hold good until the same is revoked. 
Th e maxim, therefore, has no application at 
all. Further the subject-matter of Art. 96 is a 
permanent proxy and not a specific proxy. It 
power of revocation of a limited nature is re¬ 
cognised in respect of a specific proxy by any 
article then it would be possible to contend that 
by reason of th e express mention of the limit¬ 
ed power any other power is excluded. The 
argument proceeds on a misconstruction of Art. 
96 and on a wrong appreciation of the scope 
of th e maxim. 

(14) It is next contended that a proxy can 
be revoked only before its use and as in the 
present case, the proxies were used to exercise 
the vote at the first poll of the same meeting; 
it is too late to revoke the proxies. In other 
words, a proxy cannot be revoked between one 
poll and another and these two polls at the 
same meeting should be treated as one act and 
not as a series of acts. The power to revoke! 
an authority given to an agent, after the autho-l 
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rity has been partially exercised, has been re- 
cognised by S. 204 of th e Contract Act. The 
revocation cannot have th e effect of invalidating 
acts and obligations already done in the exer¬ 
cise of that authority as an agent. The first 
poll of the meeting at which the proxies were 
exercised became final and the effect of revoca¬ 
tion of the proxies cannot in any manner affect 
the declaration of the result of that poll; but 
th e second poll which is styled as the whole 
company’s poll is a different act in a series of 
acts done at the meeting. There is no reason 
nor is there any authority in support of the 
contention that at that point of time a proxy 
could not be revoked or authority of the agent 
could not be terminated. On th e principle un¬ 
derlying S. 204 of th e Contract Act, it is diffi¬ 
cult to accept the contention of the learned 
advocate for the respondents. 

(15) Lastly, it is urged that ther e was no 
notice by the principal to the agent and there¬ 
fore the revocation was not valid. Ther e is 
undoubtedly notice to the third party, i.e., the 
company. But it is not suggested on behalf of 
the appellants that there was any notice of 
revocation to the proxy. The effect of the want 
of notice to the agent does not invali¬ 
date the revocation or the termination of the 
authority but makes the principal liable 
for any damage that results to the agent 
by reason of such want of notice. There is no 
complaint here by the persons in whose favour 
th e proxies were given that they had suffered 
any damage nor is it relevant for the purpose 
of this case. The contention, therefore, that 
the revocation is invalid on this ground must 
be rejected. 

(16) From th e foregoing discussion it follows 
that the rejection of the revocations by the 
Chairman was wrong. 

(17) Th e next and the more difficult question 
for decision is whether the rejection of the 
proxies by the Chairman was justified. The 
proxies were rejected on the ground that they 
were insufficiently stamped. According to the res¬ 
pondents, the proxies are in the nature of 
powers of attorney under Art. 48 of the Indian 
Stamp Act and should have been stamped as 
required by that Article and that they were not 
proxies within the meaning of Art. 52 to jus¬ 
tify a stamp of two annas. The first defend¬ 
ant company was incorporated under the Indian 
Companies Act, 1882 and th e Articles of Asso¬ 
ciation were modelled on the Articles contained 
in Table A of that Act. Th e Indian Act of 
1882 was framed on the lines of th e English 
Companies Act. 1862 (25 ard 26 Viet. Ch. 89). 
In Ex. A. 2, the Articles of Association of the 
defendant company, th e form of the nroxv is 
provided by Art. 97. This form word for word 
is the same as the form in Art. 51 in Table A 
of the Indian Act, 1882 and Art.. 51 of Table 
A of the English Act. 1862, though there are 
a few alterations particularly at the end where 
the words 

“or, generally as the case may be in the same 

. manner ns I myself could vote if personally 

present provided he be then a member of 

the company and be entitled or admitted to 

vote.” 

are found. The addition of the expression 
•'generally as the case may be” at the end of 
the sentence "(or at any meeting of the com¬ 


pany that may be held within the period of... 
from the dat e hereof, or generally as th e case 
may be)" is an innovation. The form also 
states that, the stamp payable is one anna 
which was the s'.amp duty payable at that time 
as it is only in 1923 by an Amending Act that 
a duty of two annas was mad e payable in Art. 
52 of the Stamp Act. 


(18) The stamp duty fixed under the Articles 
was presumably on th e footing that it was a 
proxy within the meaning of Article 52 of the 1 
Stamp Act and not a general power of attorney 
under Art. 48. It must be remembered in this 
connection that the question whether it is a 
proxy of the specific meeting or it was a general 
power was specifically raised at th e time of the 
poll on the 30th September 1948 (Ex. A. 2 In 
A. S. No. 29 of 1949) by Arunachala Ayyar and 
the objection was met by "Mr. Lakshmanarf on 
the ground that th G proxy objected to was in¬ 
tended only for th e meeting of th e 30th Sep¬ 
tember 1948 assWas clear from th e date given 

in th e proxies. No doubt this objection was 
not based on insufficiency of stamp but if it is 
held to be a specific power, it follows that jhe 
proxy was properly stamped. The then Chair¬ 
man of th e meeting, th e fifth defendant, over¬ 
ruled the objection and allowed the proxies as 
valid. Under the above circumstances, the 
question that naturally arises is whether the 
Chairman of the meeting of th e 5th September 
1949 was entitled to reopen th e question. 

(19) As pointed out by the Earl of Selbome, 

L. C. in ‘IN RE INDIAN ZOEDONE CO\ (1884) 

26 Ch. D. 70 the duties of the Chairman who 
presides at a meeting are: 

“has to receive the poll and declare its result. ^ 

. . .. , •, .11 ____ 


has prima fade authority to decide all emer¬ 
gent questions which necessarily require ° e ' 
ejsion at the time. his decision of -those 
questions will naturally govern, and properly 
govern the entry of the minute in the bocks; 
and, though in no sense conclusive, it throws 
the burden of proof upon the other side, who 
may say, contrary to the entry in the minute 
book, following the decision of the Chairman, 
that the result of the poll was different from 
that there recorded.” . 

(19a) If the Chairman in the exercise of his 
powers comes to a decision whether the votes 
which ar e in question shall b e disallowed or 
not and if that decision is not vitiated by fraud 
or misconduct on th P part of the chairman tna 
decision is binding-see th e ^observations oi 
Pollock M. R. in ‘WALL v. EXCHANGE IN 
VESTMENT CORPORATI0N LTD.. (1926) 1 
Ch 143 at p. 146. There is no decided case, how¬ 
ever. how far and to what extent a ruling or 
a decision given by a chairman on a Question 
raised at one stage of the meeting would bina 
himself or his successor at a later stage of me 
same meeting. Article 82 of Ex A. 2 no doubt 
provides in the case of resolutions mat a 
declaration given by a Chairman at a meeUng 
that a resolution has been carried thereat is 
conclusive. But there is no provision in me 
Articles giving finality to the rulings of me 
chairman at a meeting. There is no reaso - 
however, to hold that the ruling, of a■ chairman 
given at one stage of a meeting is not final ana 
binding on the chairman or his successorata 
later stage. If such a finality is not recognised. 

the proceedings of the meeting cannot be con 

ducted in an orderly manner and wj 1 very.often 
end in confusion and disorder. The chairma 
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js expected to act impartially uninfluenced by 
party politics. He has to hold the scales even 
between th e majority and th e minority parties 
and his decision cn all the questions must be 
unbiassed and impartial. It is not suggested 
that the ruling of th e fifth defendant on the 
30th September 1948 was vitiated by fraud or 
misconduct and there is no reason to hold it as 
not being final. What would hav e happened 

( if the objection on the ground of insufficiency 
of stamp was raised in a Court of law and the 
Court decided at on e stage of the suit that the 
disputed instrument was properly stamped! 
Under Sec. 36 of the Stamp Act if the instru¬ 
ment is admitted in evidence overruling the 
objection concerning stamp duty, such admis¬ 
sion cannot be called in question at any stag 3 
of the same suit or proceeding on the ground 
that the instrument has not been duly stamped. 
No doubt, a chairman is not a person autho¬ 
rised by law or consent of parties to receive 
evidence within th e meaning of S. 35 of the 
Stamp Act. But there is no reason for not 
applying the same principle of finality to the 
ruling of the chairman On th e natur e of the 
instrument in dispute. 

(20) There is another aspect from which the 
matter may be considered. Th e articles of as¬ 
sociation prescribe the form of the proxy by 
Art. 97 and on the footing that it is a proxy 
within th e meaning of Art. 52 stated that the 
stamp duty payable was one anna under the law 
as it then stood and these articles, we are told, 
were drafted by eminent, lawyers of the Mad¬ 
ras bar. If a shareholder complies with the 
requirements of that article & pays stamp duty 
of two annas under the law as altered on the 
footing that it i s a proxy and not a general' 
power of attorney, th e chairman has no option 
but to accept the proxy even if he comes to a 
conclusion that the stamp duty was not pro¬ 
per. If the proxies conform to the articles in 
all respects they cannot be rejected by the 
chairman ‘(see Shackleton, Law of Meetings, 
page 98)\ The articles constitute a contract 
binding on the company and the members in 
all matters. The chairman, therefore, was no * 
entitled to go behind th e articles and to reject 
the proxies on th e ground that they were net 
duly stamped. 

(20a) Insufficiency of stamp does not affect 
the validity of the instrument but makes it in- 
^dmissibte — See ‘JOYMA BEWA v. EASIN 
SARKAR 1 , 53 Cal 515, except in the case of 
instruments requiring one anna stamp. The 
policy underlying the provisions of the Stamp 
4 C L lS as far as P° ssib te to give an opportunity 
to the person concerned to make good the stamp 
except, in the case of instruments required to 
ne stamped with one anna. Under S. 35, in the 
vase or instruments insufficiently stamped, the 
instrument may be admitted in evidence on 
payment of penalty and the deficit stamp duty. 

8 ai i 1 . nstrum ®nt is impounded under S. 33 of 
nit Act ' the CoUe ctor gives an opportunity to 
concerne d to make good the deficit 
scamp duty and also pay penalty—S. 41. The 

on!cr authoi ? ty . under the Act t0 decide the 
» nS o re I a ,V ng to stam P duty is the Collec- 
ttwrf/u’r wh ° how ever has the right in 
i^ e ° f d° ufc, t .to refer the matter for the opin- 
anri ♦J h t- C £ ief Controlling revenue authority 
Us d controlling, revenue authority in 

to Jft™ *v has lh ® rj 8 ht ur >der S. 57 
refer the matter to the High Court 


for opinion. All these provisions clearly 
indicate that the instrument could al¬ 
ways b e validated by paying the deficit stamp 
duty at a later stage together with penalty and 
the sole authority vested with th e power of 
finally deciding th e question of scamp duty is 
the Collector acting under S. 31 of the Act. If 
a person votes or attempts to vote under any 
proxy not duly stamped he is liable for punish¬ 
ment with a fine which may extend to Rs. 500 
under S. 62 (1) (c) of the Act. But as indicated 
in the proviso to S. 43, the intention must be 
one of evading payment of the proper duty. 

(20b) In the present case, it is difficult if not 
impossible, to hold that there was an intentior 
on the part of persons holding the proxies tc 
evade the stamp duty as they had acted bom 
fide and followed the articles of .association and 
paid two annas stamp on each proxy. The 
fifth defendant gave his rujing at the meeting 
of the 30th September 1948 that it was a specific 
power. On the 6 th September 1949, when the 
.chairman, the third defendant, gave his ruling 
that the proxies should be rejected as invalid, 
the plaintiffs* party filed a memo, Ex. A. 13 
dated 0 th September 1949 in which it was 
pointed out that the form used by them was 
the exact one prescribed by Art. 97 and the 
stamp duty paid was two annas instead of one 
anna under the altered law. They also offered 
that if the objection is to be sustained, it would : 
only involve payment of extra stamp duty with 
penalty which may be fixed by the Collector and 
that they were prepared to pay it if and when 
it is decided that it is payable in the present 
case Even at that stage, if the Chairman acted 
fairly and in a judicial manner, it was open 
to him to have referred the matter to the Col- 
lector for decision under S. 31 of the Stamp 
Act particularly as the plaintiffs* party offered 
to pay the stamp duty and penalty if so decided 
by the Collector. The chairman could have 
postponed the declaration of the result of the 
poll until the decision of the Collector was ob¬ 
tained if he really was acting in an impartial 
manner. The objection itself was taken at a 
very late stage at about 10 p.m. in the night 
when the votes were being scrutinised by the 
scrutineer and there was hardly any time for 
the pJamUffs party to ascertain the opinion 
of the Collector and to make good the deficit 
stamp duty if ready such stamp duty was re¬ 
quired. The chairman, in our opinion, acted 
very unfairly to the minority and was wrong 
Ui rejecting the proxies without giving an or£ 
portumty to the plaintiffs to make good the 
deficient stamp duty after ascertaining the opi¬ 
nion of the Collector in the matter. 

(21) The argument most strenuously pressed 
before us on behalf of the respondents is that 

hn?in*f° 4 r in the Position of a chairman was not 
k.°“ d to . accept a document which was insuffi¬ 
ciently stamped. In support of this proposition 

t r he ia Cnnrf W n S f i nne f on the decision of 
tooCourt of Appeal in England in ‘MAYNARD 
v the CONSOLIDATED KENT COLTTFRT^ 
SKyaATOW LTD.\ (1903) 2 KBuffl 
related to a transfer of shares in a company 
The instrument of transfer in that case w^i 

ISSIL VfeSS C ?i. w 5 h lhe ^deration 

stated in the face of the document but it was 
discovered that the consideration appearing on 
the face of the document was far less than 
? ready is. The directors thereupon S 
»***ter the transfer. An acSSn wm 

brought to recover damages for wrongful r«f 
fusal of the registration of the transfer I? was 
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decided by the Court of Appeal that it was the 
bounden duty of the plaintiff in the action who 
claimed the right to register the transfer to 
tender a transfer which was right in all res¬ 
pects and which would be available to the direc¬ 
tors of the company in a Court of law if it be¬ 
came necessary to enforce the rights under the 
document against the transferee or if they were 
called upon to defend themselves against a hos¬ 
tile attack levelled against the transfer on the 
faith of which they acted. Similarly, if a 
vendor offers to the purchaser a sale-deed not 
duly stamped, it is argued that he was not 
bound to accept it. 

(21a) This position regarding the right of a 
person who would be entitled to claim rights 
under an instrument cannot be questioned as he 
is entitled to get from the other party a deed 
valid in all respects and enforceable in 
a Court of law. But does that apply 
to a proxy under which • a person is 
entitled „ to vote. The company, and 
much less the chairman of the meeting, claims 
no rights of property under th e instrument. All 
that he is entitled to do under the instrument 
is to exercise the vote. No question of establish¬ 
ing rights in a Court of law under the document 
or defending the rights on the basis of the 
document ever arises under the proxy. So long 
as a share-holder complies with the formalities 
laid down by the Articles regarding stamp duty 
on the basis enacted in the Articles, it is the 
bounden duty of the chairman to accept the 
proxy and he is not entitled to reject it. We 
are not now concerned with a situation similar 
to the one that came up for consideration in 
*IN RE TATA IRON STEEL CO, LTD’, AIR (15) 
1928 Bom 80, where the proxies were unstamp¬ 
ed. The contention, therefore, that th e chair¬ 
man was entitled to reject the proxies in the 
circumtances, on th e ground that they were not 
duly stamped cannot be accepted. 

(21a) We may dispose of a contention urged 
on behalf of the appellants based upon the de¬ 
cision of the House of Lords in the well-known 
case of ‘KENNETH MATHESON v. ALEXAN¬ 
DER ROSS’, (1849) 2 H L C 286: 9 E R 1101. 
The argument was based upon the assumption 
that the proxy contains two powers one a speci¬ 
fic power to vote at the meeting of the 30 th 
September 1948 and the other a general power 
to vote at anv other meeting. It is argued that 
the two can be separated and that the chair¬ 
man should have allowed the proxies as valitf 
to the extent of voting at the specific meeting 
of the 30th September 1948 which was adjourn¬ 
ed t 0 5th September 1949. There was a judi¬ 
cial conflict of opinion regarding the applicabi¬ 
lity of the principle of that decision under the 
Indian Stamp Act having regard to the language 
of S 35 of the Act. Under S. 35 no instrument 
chargeable with duty shalLbe admitted in evi¬ 
dence 'for any purpose’ by any person having 
by law or consent of parties authority to re¬ 
ceive evidence, or shall be acted upon, register¬ 
ed or authenticated by any such person or by 
anv public officer unless such instrument is duly 
stamped. Notwithstanding the clear language 
that the instrument shall not be admitted in 
evidence for any purpose whatever, some deci¬ 
sions, have taken the view that the instrument 
could be used for what is styled as a collateral 
purpose. This conflict, however, has now been 
set at rest by the Judicial Committee in 'RAM 
RATTAN v. PARMA NAND\ (1946) 1 Mad L J 


295. Sir John Beaumont observed at page 296 

as follows: 

“As already noted, Section 35 of the 
Indian Stamp Act enacts that no instrument 
chargeable with duty shall be admitted in 
evidence for any purpose. Mr. Rewcastle as 
part of his argument for the respondent 
adopted the note on tbe words ‘for any pur¬ 
pose’ in S. 35 contained in th e 4th edition of 
Sir Dinshaw Mullah’s book on the Indian 
Stamp Act, 1899. He pointed out that the 1 
words ‘for any purpose’ first appeared in 
India in th e Stamp Act of 1879, and in Eng¬ 
land in the Stamp Act of 1891, and that un¬ 
der the earlier Acts there were decisions in 
both countries that an unstamped document 
might b e admitted in evidence for a collateral 
purpose, that is, to prove some matter other 
than the transaction recorded in the instru¬ 
ment, and he submitted that these cases ap¬ 
plied even under the later Acts. Their Lord- 
ships do not take this view. A document ad¬ 
mitted in proof of some collateral matter 
is admitted in evidence for that purpose, and 
the statute enacts that it shall not be admitted 
in evidence for any purpose. Their Lordships 
see no reason why the words ‘for any purpose’ 
in th e Indian Act of 1879 should not be given 
their natural meaning and effect. Such words 
may well hav e been inserted by th e Legisla¬ 
ture in order to get rid of the difficulties 
surrounding the question of what amounted 
to a collateral purpose.” 

It must be remembered that the decision of the 
House of Lords was pronounced before the 
English Stamp Act of 1891. It is, therefore, 
impossible for the appellants to maintain that ^ 
the document could be split up in th e manner 
contended for. Especially in a Court of law it 
would not have been permissible to so dissect 
the instrument into two parts and use the un¬ 
objectionable part in evidence. Under S. 5 of 
the Stamp Act, an instrument which comprises 
or relates to several distinct matters is charge¬ 
able with the aggregate amount of the duties 
with which separate instruments, each com¬ 
prising or relating to one °f suc ^ matters, would 
be chargeable under this Act. If, therefore, 
the proxy contains the specific power as well 
as the general power, it would be admissible 
only if the aggregate amount of the duties m 
respect of two such separate instruments is 
paid, as under the charging section, S. 3, the 
instrument should be charged with the dut* 
indicated in the schedule. Of course, the sche¬ 
dule must be taken along with the sections m 
order to determine the proper stamp duty. 
Under S. 6 if an instrument falls within the 
several descriotions of Schedule I and the 
duties are different, it should be chargeable 
only with the highest of such duties. 

^22) Whether the proxies are general powers 
of attorney within the meaning of Art. 48 of 
the Stamp Act or specific powers under Art. 

52 is a difficult question and does not seem 
to us as easy to decide as the chairman the 
third defendant, thought. One specimen form 
of proxy seems to have been marked for iden¬ 
tification; but as we did not find it in the re¬ 
cords sent to this Court, we called for the 
proxy forms and we find that they are similar 
in language as in Art. 97 of Ex. A-2. For 
easy reference the language in the form is 
quoted herein. 
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"Every proxy shall be in the following form, 
or shall contain words to the following 

(stamp 1 anna). "The Kaleeswarar Mills 
limited.” Coimbatore, I 

being a member of "The Kaleeswarar Mills 
Ltd”, and entitled to vote, do hereby ap¬ 
point of as my 

attorney or substitute to vote for me and on 
my behalf at the (ordinary or Extraordinary, 
ft as the case may be) General Meeting of the 
T company to be held on the day 

0 f and at any adjournment there¬ 

of (or at any meeting of the company, that 
may be held within the period of from the 
date hereof, or generally as the case may 
be) in the same manner as I myself could 
vote if personally present provided he be 
then a member of the company and be en¬ 
titled or admitted to vote. As witness my 
hand this day of ■ "signed by the 

said in the presence of ” 

It consists of two parts 
"do hereby appoint as my attorney or substi¬ 
tute to vote for me and on my behalf at the 
(Ordinary or Extraordinary, as the case may 
be) General Meeting of the company to be 
held on the 30th September 1948 and at any 
adjournment thereof." 

The second part is "(or at any meeting of the 
company, that may be held within the period 
of one year from the date hereof, or generally 
as the case may be.” It is not disputed that 
so far as the first part is concerned, notwith¬ 
standing the words, "Ordinary or Extra¬ 
ordinary” within brackets, it authorises the 
^person only to vote at the meeting of the 30th 
September 1948 or at any adjournment there¬ 
of. The words “as the case may be" clearly 
indicate that the word "or” in the expression 
“Ordinary or Extraordinary” is disjunctive and 
if the instrument had stopped with this clause, 
it is not disputed that the instrument was duly 
stamped. The trouble arises by the existence of 
the second clause. It is argyed that the word 
“or” occurring at the beginning of the expres¬ 
sion "or at any meeting of the company” is 
not disjunctive but is used as meaning “and” 
Having regard to the context, we are not in¬ 
clined to accept the interpretation that the word 
"or" in the context means “and”. It is a co¬ 
ordinating particle indicating an alternative. 
(23) The question then is even if "or” is dis- 


or generally as the case may be” means only 
at any one meeting of the company or at all the 
meetings of the company that may be held 
within a period of one year. There is also the 
question as to the meaning to be given to the 
j expression "generally as the case may be." The 
[^construction suggested on behalf of the respon¬ 
dents is that it means at any meeting of the 
company within a period of one year or 
generally without any limitation as to time. 
«e meaning of the expression, to our mind, 
J? clear and it cannot be said that the conten¬ 
tion urged on behalf of the respondents is un¬ 
reasonable. 

' (24) Even then does the word "any” mean 
the meetings or at any ’one’ meeting of fhe 
company. If the latter, the object of the in¬ 
strument is undoubtedly to give an option to 

M 


the person concerned to vote either at the 
meeting of the 30th or at any other one meet¬ 
ing of the company. If the former, it means 
the person is entitled to vote either at the 
meeting of the 30th or its adjournment or at 
his option at all the meetings of the company 
to be held within one year or without any li¬ 
mitation as to time. If the latter construction 
is to be adopted, undoubtedly as it gives a 
power in the alternative, in the first instance 
specifically and in the second instance, in the 
alternative generally, it would fall within S. 

5 of the Stamp Act and require to be stamped 
in accordance with it or at any rate under 
S. 6 and the stamp duty will be one rupee in 
the latter case. If, on the other hand, it is 
confined to any one meeting of the company, 
the stamp duty paid is proper. 

(24a) The decisions under the English Act 
are of no assistance as the language is not si¬ 
milar. S. 80 of the English Stamp Act, (1891, 
54-55 Victoria Chap 39) requires that every 
letter or power of attorney for the purpose of 
appointing a proxy to vote at a meeting, and 
every voting paper, hereby respectively charg¬ 
ed with the duty of one penny, is to specify 
the day upon which the meeting at which it 
is intended to be used is to be held, and is to 
be available only at the meeting so specified, 

6 any adjournment thereof & the first schedule 
to that Act referring to letter or power of at¬ 
torney and commission, factory, mandate or 
other instrument in the nature thereof for the 
sole purpose of appointing or authorising a 
proxy to vote at any one meeting at which votes 
may be given by proxy, whether the number 
of persons named in such instrument be one 
or more, the duty payable is one penny. In 
other cases, it is ten shillings . The Act both 
in the section and in the schedule requires that 
it should be for the sole purpose of voting at’ 
any one meeting and the day upon which the 
meeting is to be held is also to be specified. 

(24b) The language of Art. 52 of the Indian 
Act is 

"proxy empowering any person to vote at 
any one election of the members of 
a district or local board, or of a 
body of municipal commissioners, or at 
any one meeting of (a) members of an in¬ 
corporated company or other body corporate 
whose stock of funds is o r are divided into 
shares and transferable.” 


ai one meeting, out it must be sufficiently 
clear that the proxy is intended to exercise 
the vote at any one meeting of the tompany. 
If, therefore, on a fair reading of the instru¬ 
ment, it is possible to come to the conclusion 
that it is intended to authorise the person to 
vole at any one meeting, though the power is 
alternative as "at the meeting of 
the 30th September or at any other meeting” 
the stamp duty payable would be two annas. 
That there is some indication that the parties 
intended that the sole object of the proxy is 
to enable the person to vote at any one meet- 
mg may be inferred to some extent from the 
fact that they fixed the stamp duty as one 
anna in the articles of association and fhe 
proxy holders also sent a covering letter (dated 
25-9-1948, page 140, Vol. I) along with the 
proxies that they were intended to be used a? 
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the meeting of 30th September 1948. The 
word "any’- as pointed out in Webster's dic¬ 
tionary has also the meaning of one of three 
or more and in the Oxford dictionary, its 
meaning is given as “an indeterminate deriva¬ 
tive of one, or rather of its weakened adjectival 
form, a, an, in which th e idea of unity is sub¬ 
ordinated to that of indifference as to the 
particular one or ones that may be selected.” 
(Vol. I page 378); so that on a fair reading of 
the instrument, we have com e to the conclu¬ 
sion, though with hesitation, that th e instru¬ 
ment is a proxy within the meaning ox Art. 52 
and the proper stamp duty payable is two 
annas. No doubt, as pointed by learned coun¬ 
sel for the respondents, in some context “any” 
may b e read as “or” as in th e case of the 
ISLE OF WIGHT RAILWAY CO. v. TAHOUR- 
DIN\ (1884) 25 Ch. D. 320 at 332 relied on in 
Stround’s Judicial Dictionary, Vol. 1, page 92. 
We have to consider the context in which the 
word is used and interpret it and no invariable 
rule can be laid down. 

(24c) We felt som e difficulty in deciding 
whether assuming that the proxy is a general 
power of attorney, th e clauses in Arc. 48 of 
the Stamp Act, apply to the present case. The 
clauses which have to be considered are clauses 
(d). (e) and (g) of Art. 48. As pointed out in 
IDonoughs Indian Stamp Law, 9th Edn. at p. 
707, Clause (g) has to be read with Clause (e). 
When so read, it means that if there ar e more 
than ten persons authorised to act jointly or 
severally in mor e than one transaction or gene¬ 
rally, then stamp duty payable is according to 
the number of persons and it is one ru Pee to 
each person authorised. Clause (d) applies 
when the authority is given to not more than 
five persons and relates to more than one tran¬ 
saction or generally. In Referred Case No. 15 
of 1905 cited in the Stamp Manual, this Court 
decided that a document of the present descrip¬ 
tion would fall under clause (§)• We do not 
se e any reason to differ from that view as 
otherwise a power of attorney in favour of one 
person in respect of more than one transaction 
would escape stamp duty altogether. 


(25) Lastly, Mr. Gopalaratnam, learned coun¬ 
sel for the appellants, argued that in any event 
the direction of the lower Court that th e plain¬ 
tiffs should pay separate sets of costs to the 
first defendant, second defendant, third defen¬ 
dant, fifth defendant and defendants 4 and 7 
is not justifiable. The learned Judge did not 
give any reasons in his judgment for allowing 
separate sets of costs to each of the defendants. 
They had no separate interest in the suit and 
the questions that wer e considered were com¬ 
mon questions. Merely because the defendants 
chose to engage separate advocates, that will not 
justify the course adopted by the learned Sub¬ 
ordinate Judge. W e think that this direction 
regarding costs is not justified. 

(26) Our conclusion in the result is that the 
rejection of the revocations affecting 230 votes 
and of the proxies relating to 661 votes was 
not Justified. The defendants’ party, according 
to the chairman, after these exclusions obtain¬ 
ed 793 votes in favour of the resolutions while 
th e plaintiffs’ party obtained only 106. If the 
excluded proxies are added, the votes in favo|i r 
of the plaintiffs’ party will be 767, i.e., 106 
Plus 661 while the votes obtained in favour of 
the resolution bv the defendant’s party would 


be 793 minus 230 leaving a balance of 563. The 
resolutions, therefore! must be taken to have 
been defeated. It follows from this result that 
the plaintiffs are entitled to th e declarations 
asked for and they were also entitled to a per¬ 
manent injunction restraining the first defend- 
dant company from giving effect to the said 
resolutions and defendants 4 to 7 from acting 
as directors of the first defendant company. 
The appeal, therefore, must b e allowed and 
the decree of the learned Subordinate Judge * 
dismissing the suit must be set aside and there 
shou’d be a decree in favour cf the plaintiffs as 
prayed for with costs here & in the Court 
below. 

C.R.K./R.G.D. Appeal allowed. 
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RAJAMANNAR C. J. 

AND VENKATARAMA AIYER J. 

R. N. Vallinayagam Pillai, Proprietor of Sri 
Shanmugananda Touring Talkies, Petitioner v. 
State of Madras and another. 

Civil Misc. Petns. Nos. 5939 and 6660 of 1951, 
D/- 17-10-1951. 

Cinematograph Act (1918), Ss. 5 (3) and 8 — 
Instructions by Government to licensing autho¬ 
rities to restrict number of touring cinemas — 
Validity — Constitution of India, Art. 19. 

The Government instructed licensing autho¬ 
rities to restrict the nuihber of touring cinemas 
in places where there were permanent cinemas 
in order to prevent unhealthy competition and 
to ensure public safety. In places where there 
was only one permanent cinema, the licensing 
authorities were instructed to use the discre¬ 
tion vested in them to grant or refuse licenses 
to touring cinemas. There were detailed instruc¬ 
tions as regards the grant of licenses to perma¬ 
nent and touring cinemas based on the popula¬ 
tion of the area sought to be exploited: 

Held (1) that the instructions were pre¬ 
sumably issued by the Government in exercise 
of its power of control under S. 5 (3). It was 
not strictly accurate to speak of these instruc¬ 
tions as rules framed under S. 8 and so the ques¬ 
tion whether they went beyond the rule-making 
power contained in S. 8 did not arise. (Para 3) 

(2)Nor did the instructions contravene Art. 19 
of the Constitution. Article 19 (6) clearly con¬ 
templates imposition of restrictions on the exer¬ 
cise of right conferred by Art. 19 (11 (£)• « 
was not difficult to perceive that theTsaid res¬ 
trictions were in the interests of the safety and 
the health of the general public and designed 
to prevent unhealthy competition which itself 
indirectly would have deleterious influence on 
the general public. (Para 4) 

K. Venkataramani, for Petitioner; The Advo¬ 
cate-General, for The State. 


Cases referred to: 

(1934) 291 U S 502: 78 Law Ed 940 
(1940) 309 U S 134: 84 Law Ed 656 

RAJAMANNAR, C. J.: Th e 
applied to th e District Magistrate, 
lh e licensing authority under the 
graph Act, to run a touring cinema 
Shanmugananda Touring Talkies 
Ambasamudram village. He had 
obtained the necessary licence 


(Pr 4) 
(Pr 4) 

petitioner 
Tirunelveli 
Cinemato- 
called "Sri 
at Mela 

previously 
under the 
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Places of Public Resort Act, paid the prescrib¬ 
ed fee for the license and he states in his affi¬ 
davit that he has complied with other rules 
and conditions under th e Cinematograph Act. 
The District Magistrate passed an order on 1- 
12-1950 refusing to grant a licence to him. Ii 
is now common ground that this refusal was 
becaus e of certain instructions issued by the 
Government in two orders dated 5-5-1950 and 
ill-H-1950. In the first of these orders, the 
Government instructed licensing authorities to 
[(restrict the number of touring cinemas in 
places where there wer e permanent cinemas in 
order to prevent unhealthy competition and 
to ensure public safety. In places where there 
was only one permanent cinema, th e licensing 
(authorities were instructed to use the discre- 
'tion vested in them to grant or refuse licenses 
to touring cinemas. There were detailed in- 
jstructions as regards th e grant of licenses to 
(permanent and touring cinemas based on the 
{population of the area sought to b e exploited 
It was ‘inter alia’ directed that for places with 
a population of over 50000 no touring cinema 
should be allowed within a distance of three 
miles from the nearest permanent cinema. We 
ar e not concerned with other instructions in 
this application. By th e later order, the Gov¬ 
ernment further instructed the licensing autho- 
nties not to grant a licens e to a touring cinema 
within three miles of a place with a population 
of over 50000 even if there was no permanent 
cinema there, as the intention of the Govern¬ 
ment was to encourage the construction of 
permanent cinema s in such places. In a vil¬ 
lage, municipal or panchayat area adjoining a 
town with a population of over 50000 no tour- 
.jing cinema was allowed within three miles of 
the nearest permanent cinema in th e latter 
Licensing authorities were directed to 

elriw y Jh U ° W , A* instructions given in the 
earlier order of the Government as well as in 
the later order and that they should not make 
any relaxation to suit any individual case. They 
were further intimated tha t they should obtain 
th e order of th e Government in border line 
cases or in cases where they had any doubt on 
the question of granting or refusing th e license. 

(2) On behalf of the petitioner the validity of 

the refusal by the licensing authority to grant 

41% A J 1 1 i • » _ challenged on 

frnm g n. Un< ^ that U was based on instructions 
from the Government which ( 1 ) wer e beyond 

the scope of the Act and ( 2 ) were in contra- 
vention of the article of the Constitution which 
conferred a right on the petitioner to carry on 
outness of running a touring cinema. 

(3) There is no substanc e whatever i n the 
nrst ground. The Cinematograph Act was 

i° mak e provision for regulating exhi- 
mtions by means of cinematograph. Under S 
^nsmg authority outside the Presidency 
jJFEJ® Dlst , nc t Magistrate. But unde? 

h * h C0D * e !', s a P° wer on th e licensing 
it iS y i? S™ 14 licenses to such persons as 
iihw? flt a »- nd ° n . s 4 ch terms and conditions 
the S»nc!«« Ch r? stl ?. ctl ? n s as it may determine, 
of g - ^thority is subject to th e control 

aWv f n Provir ! clal Government. It ^ presum . 

tWiL u 0156 04 thl s Power of control that 
hv f ^ nst ™ ctions above mentioned were issued 
It il h nn?°T e - I T ent t0 the licensing authorities. 
rtriTeti^ stnctly , accurate to speak of these in- 
rouctlons as rales framed under S. 8 of the 

Act, ,® nd 50 it is not necessary to deal with the 
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contention that they go beyond the rule-making 
power contained in S. 8. 

(4) The second ground evidently presupposes 
that the petitioner has an unfettered and un¬ 
restricted right to carry on the business of run¬ 
ning a touring cinema at whatever place he 
likes. This obviously is not the correct posi¬ 
tion. Art. 19(6) clearly contemplates that the 
State m ay impose reasonable restrictions in the 
interests of the general public on the exercise 
of the right conferred by Art. 19 (1) (g) on 
every citizen to carry on any business. As was 
observed in the well-known case of ‘NEBBIA 
v NEW YORK’, (1934) 291 U S 502: 78 Law 

Ed 940. 

“Th e Constitution does not guarantee the un¬ 
restricted privilege to engage in a business or 
to conduct it as on e pleases. Certain kinds 
of business may b e prohibited; and the right 
to conduct a business, or to pursue a calling 
may be conditioned. Regulation of a business 
to prevent waste of the State’s resources may 
be justified. And statutes prescribing the 
terms upon which those conducting cer¬ 
tain businesses may contract, or imposing 
teims if they do enter into agreements, are 
within the State’s competency.” 

This principle was applied in a subsequent 
case by the Supreme Court of the United States 
m the matter of granting permits for the con¬ 
struction of radio broadcasting stations, ‘FEDE¬ 
RAL COMMUNICATIONS COMMISSION v 
POTTSVILLE BROADCASTING CO.’ (1940) 
309 U S 134: 84 Law Ed 656. In our opinion 
the instructions contained in the two Govern¬ 
ment Orders contain restrictions which are 
reasonable and in the interests of the general 
public. It is not difficult to perceive that the 
said restrictions ar e in the interests of the 
safety and the health of the general public and 
designed to prevent unhealthy competition 
whicb itself indirectly would have deleterious 
influence on the genera] public. It was not 
suggested that there has been any discrimina¬ 
tion of any sort, nor has mala tides been al¬ 
leged. If wa s said during the course of the 
arguments that the authority erred in consi¬ 
dering that the area for which the license was 
asked for contains a population of over 50000 ; 
but we cannot canvass this fact which must he 
peculiarly i n the knowledge of the licensing 
authority. In any event, i t is not open to us 
in this application to embark on an enquiry 
as to the correct population figure of the area. 
Ther e is no reason to interfere with the order 
of the licensing authority refusing to grant a 
license to the petitioner. 

(5) The applications must b e dismissed with 
costs in C. M. P. No. 5939 of 1951 only which 
w e fix at Rs. 100. u a 


C.R.K./G.M.J. 


Application dismissed. 
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SOMASUNDARAM, J. 

Thamsi Goundan, Petitioner v. Kanni Ammal 
Respondent. 

Criminal Revn. Case No. 634 of 1950 and Cri¬ 
minal Revn. Petn. No. 583 of 1950, D/- 21-9-51 
t Crimina 1 P. C. (1898), S. 488 — Validity 
— Section not ‘ultra vires’ of Constitution —. 
(Constitution of India. Art. 14). 
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Section 488 is intended to prevent starvation 
of wives deserted by their husbands. It applies 
to all women in similar circumstances. Legis¬ 
lation therefore, in favour of this class of peo¬ 
ple, cannot be said to be arbitrary and the pro¬ 
visions therefore is not ‘ultra vires’ of the Con¬ 
stitution. AIR 1951 S C 41, Rel. on. (Para 3) 
Anno : Criminal P. C., S. 483 N. 2. 

M. Natesan, for Petitioner; G. Vasantha Pai, 
for Respondent; The Public Prosecutor, lor the 
State. 

Case referred to : 

(’51) 1951 SC J 29: (AIR 1951 SC 41) (Pr 2) 
ORDER: This petition is by the husband 
against an order of maintenance passed by the 
Additional First Class Magistrate, Vellore, un¬ 
der S. 488. Criminal P. C., in favour of his 
wife. The petitioner has been ordered to pay 
Rs. 15 a month. There is a clear finding by 
the Magistrate that the petitioner has neglected 
and refused to maintain the respondent here¬ 
in. After going through th e records I am 
satisfied that the lower Court was justified in 
arriving at that conclusion. On the merits, 
therefore, there is no case for the petitioner 
herein. 

(2) The question that is raised by the learn¬ 
ed counsel for th e petitioner is that S. 488 
Criminal P. C. is ultra vires’ of the Constitu¬ 
tion because the provision is only in favour of 
women without a similar provision in favour 
of men. In short his argument is that in the 
absence of a provision that the husband must 
in similar circumstances also be awarded main¬ 
tenance from th e wife, the provision is ‘ultra 
vires’. H e says that it oflends Art. 14 of the 
Constitution. I must at the cutset say that a 
mere untenable argument could not have been 
advanced by anyone appearing for th e peti¬ 
tioner. On the face of it, it is ridiculous to 
suggest that husband must have a similar pro¬ 
vision in his favour. What is meant by Art. 14 
of the Constitution has been stated by their 
Lordships of the Supreme Court in ’CHARAN- 
JIT LAL v. UNION OF INDIA’. 1951 S C J 29. 
His Lordship Mr. Justice Fazl Ali dealing with 
this article quotes with approval from Profes¬ 
sor Willis’s Constitution Law as follows: 

“It forbids class legislation, but does not for¬ 
bid classification which rests upon reasonable 
grounds of distinction. It does not prohibit 
legislation, which is limited either in the ob¬ 
jects to which it is directed or by th e tern- 
tory within which it is to operate. 'It merely 
requires that all persons subjected to sucti 
legislation shall be treated alike under like 
circumstances and conditions both in the 
privileges conferred and in the liabilities im¬ 
posed’.It does not take from the 

states the power to classify either m the 
adoption of police laws, or tax laws or 
eminent domain laws, but permits to them 
the exercise of a wide scop e of discretion, 
and nullifies what they do only when it is 
without any reasonable basis.” 

Then His Lordship says as fol ows: . 

“I wish to lay particular emphasis on the 
principle enunciated by him that any classj- 
flcation which is arbitrary and which is 
made without any basis is no classification 
and a proper classification must always rest 
upon some ‘difference’ (underlining (here in 
tingle quotation) is mine) and must bear a 


reasonable and just relation to the things in 
respect of which it is proposed.” 

In the same judgment, His Lordship Mr. Jus- 
tic e Mukherjee, dealing with this Article states 
at page 53 as follows: 

“As has been said by th e Suprem e Court of 
America, ‘equal protection of laws is a pledge 
of the protection of equal laws’ and this 
means ‘subjection to equal laws applying 
alike to all in the same situation’. In other 
words, there should be no discrimination bet¬ 
ween one person and another if as regards 
the subject-matter of th e legislation their 
position is the ‘same’ (underlining (here in 

single quotation) is mine). 

There can certainly b e a law applying to one 
person or to one group of persons and it can¬ 
not he held to be unconstitutional if it is not 
discriminatory in its character. It would be 
bad law ‘if it arbitrarily selects one indivi¬ 
dual or a class of individuals, one corporation 
or a class of corporations and visits a penalty 
upon them, which is not imposed upon others 
guilty of like delinquency*. The Legislature 
undoubtedly has a wide field of choice in 
determining and classifying th e subjects of its 
laws, & if the law deals alike with all of a 
certain class, it is normally not obnoxious to 
the charge of denial of equal protection; but 
the classification should never be arbitrary. It 
must always rest upon som e real and sub¬ 
stantial distinction bearing a reasonable and 
just relation to the things in respect to which 
the classification is made; and classification 
made without any substantial bas : s should 
b e regarded as invalid.” 

(3) The question is whether judged by this 
test. S. 488 Criminal P. C., can be said to have 
contravened th e provision embodied in Art. 14 
of the Constitution. Can it be said that this 
classification in favour of women, mor e parti¬ 
cularly 'wives and that too deserted by their 
husbands is arbitrary, and that it docs not bear 
a reasonable and just relation to the things in 
respect to which the classification is made? The 
difference between men and women forms the 
basis of th e classification. Women as a whole 
suffer from several disabilities from which men 
do not suffer. They have no right at least un¬ 
der Hindu Jaw to participate along with their 
brothers in the inheritance to the property or 
their parents. Even in England only after the 
passing of the Married Women’s Property Act* 
their right to own property was recognised. 
Instances can be multiplied without number to 
show how women have not equal rights with 
men. That as a class they ar e weaker than 
men cannot also be disputed. In fact they are 
even called by the appellation ‘‘Weaker Sex . 
The very provision in clause 3 of Art. 15, tnar 
special provision may be made for women, sug- 
gests the existence of disparity. S. 488 is m-i 
tended to prevent starvation of wives deserteai 
by their husbands. It applies to all womCTil 
in similar circumstances. Legislation tnereiorc, 
in favour of this class of people cannot be saia 
to be arbitrary. The provision, therefore, is 
not ‘ultra vires’ of the Constitution. The peti¬ 
tion is dismissed. 

C.R.K./D.R. Petition dismissed 
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RAMASWAMI, J. 

Velur Devasthanam by its head clerk, R. 
Rarnaswami Pillai, Petitioner v. A. Sambanda- 
murthi Nainar, Counter-Petitioner. 

Criminal Revn. Case No. 1227 of 1951, and 
Criminal M. P. Nos. 2428 and 2429 of 1951, D/- 
3-12-1951. 

. t (a) Criminal P. C. (1898), S. 145 (5)— Magis- 
, trate can drop proceeding at any stage, if he 
comes to conclusion that there is no apprehen¬ 
sion of breach of peace. 

When the Magistrate who is responsible for 
the maintenance of law and order within his 
own division comes to the conclusion that there 
wa f, no ,on Ser any apprehension of a breach 
of the peace, it is his duty to drop further pro¬ 
ceedings under Section 145 leaving it open to 
the parties to resort to the appropriate remedies 
m civil Courts. This can be done at any stage. 
« is not obligatory for him to take evidence 
before dropping proceedings, and need not give 
an opportunity to the parties to establish the 
contrary. Case law relied on. (Paras 6 7 ) 
Anno: Criminal P. C., S. 145 N. 48. 

(b) Criminal P. C. (1898), S. 145 (5)—Magis- 
trate holdmg that there is no apprehension of 

Hith C r of . pea n 6 and drop P' n g Proceedings — 

• High Court will not lightly interfere in revision 
(Criminal P. C. (1898), Ss. 435, 439). 

On (he question of the sufficiency of the evi- 
dence on which the Magistrate comes to the 

breaIh S a? A hat there was no livelihood of the 
j „”, ac r h ® f , the P^ee and drops the proceedings 
trnder Section 145, the High Court in revision 
wdl not interfere with such an order unless it 
was obviously unreasonable or unjust, because 
though the High Court is invested with powers 

under this secti ° n shou,d 
“°‘ be Ushtly disturbed; it is only in very ex¬ 
ceptional cases that the High Court will inter- 
ICre ’ (Para 

tion n £V 5 ri f? in | 1 R c - S - 145 N - 48 > 61; Sec¬ 
tion 43o N. 11; S. 439 N. 19. 

Cri J minal p - C. (1898), S. 145 (5) - P ro - 

fSfofflcfo Ped w Mag, ' Strate does not be eome 

ine m n? r H<5 Can pass orders for wind- 
‘."f. U „P Proceedings. AIR 1924 Mad 795- AIR 

1925 Mad 1252, ReUed on. (Para 101 

Anno: Criminal P. C., S. 145 N. 48. 

P..hii?'t, KuppU . SW?mi Iyer - for Petitioner; The 
Public Prosecutor, for the State. 

Cases referred to: 

Changed in order of Courts, and in the 

refe?^ r0 0gl ] y ' List of forei «n cases 
JSFSJ , co ™ es after the Indian Cases). 

{• 3 ?{ § CaU87:(29 Ind App 24 P C) (Pr 6) 
MU 33 CnLj 309: (AIR 1931 All 14) (Pr 6) 

.° 3 ffnFfLi 1 ?: , (6 Cal W N 4 17) Pr 7 

’15 fsCHT 2 ? &S 0: A 3 L Cri L 1305 > tPr 6 

U5) 16 Cn L J 767: (AIR 1916 Mad 775) 

( ’%) 7 CrI L J 143 (2): (AIR 1917 Ma ( d r 204 

( Cri l”? 23)* W 1651 (AIR 1917 Mad 
(’24) 47 Mad 713: (AIR 1924 Mad 795)°* 8> 

'(’25) 49 Mad 232: (AIR 1925 Mad 1252)* 10) 

(Prs 7, 10)‘ 


4 


(’32) 33 Cri L J 937: (AIR 1932 Nag 134) 

(’16) 17 Cri L J 286: (AIR 1916 Pat 418)^ ^ 

(’43) AIR 1943 Pat 44: (44 Cri L J 25) (Pr 6) 
ORDER: Criminal Revision Case No. 1227 
of 1951 has been tiled against the order 
dropping proceedings under S. 145 Criminal p. 
C., made by the Sub Divisional Magistrate, 
Mayuram, i n M. C. No. 74 of 1951. 

(2) The facts are: On th e ground of strained 
feelings existing between the Velur Devastanam 
& Sambandamurthi Nainar in connection w ; th 
the cultivation of fiv e survey numbers in the vil¬ 
lage of Maruvathur, 24 acres i n extent, a pre¬ 
liminary order dated 13-7-1951 under S. 145(1), 
Criminal P. C., was issued calling on both the 
parties to put in their written statements in 
regard to tb e factum of actual possession. The 
lands were also attached under S. 145(1), Cri¬ 
minal P C. and the Tahsildar of Sirkali was 
directed to be th e Court agent. This order 
was passed on 14-7-1951. Th e Tahsildar of 
Sirkali took possession of the lands on 18-7-1951 
On 26-7-1951 the Tahsildar held a n auction in 
respect of the lease of th e lands for fasli 1361 
and on e Gopala Chettiar was the highest bid¬ 
der and the lease was granted to him for 290 
kaiams of paddy and 72 bundles of straw. This 
T>° P flAo £hettiar ls sta ted to have deposited 
Rs. l 8 48-8-0 as security for the due performance 
of the obligation under the lease. I n response 
to the preliminary order dated 13-7-1951 written 

foMTn n i S , , W o r , e n^ led ^u by the P3rtieS 0n 4-9- 
1951 a n d 11-9-1951. These are the facts con- 

i&oc? bac V& rou nd a s to what happened 
On 19-9-1951. 

19 " 9 'J, 951 R W ‘ fhe Head Clerk of 
the petitioner Devastanam as well as the coun¬ 
ter-petitioner (R. W. 1) were examined and the 

WWtag Srde r 7‘ S10nal Mas!istrate <*«*=< 

‘®° tb } h * petitioner and the counter petitioner 
deposed m Court that there was no breach 
®[,* peac ? °F. da * h regarding th e lands in dis- 
T ; therefore, am satisfied that there 
existed no dispute likely to cause a breach 
of peace. Hence under S. 145(5), Criminal 
q ?? c s el , th , e PreHminaiX. order under 

f.. 145(1) - Criminal P. C., and withdraw the 
attachment of the lands and all further pro- 
S®f d jT gs under s - 145 ar e hereby dropped.” 

th ( w e nf^ Sen f t i, re " S1 ° n petition fs fiIed on 
th e foot of th e following ground, namely, that 

Wn W j ere parties in response to the pre- 
limi na ry order passed under S. 145(1), Criminal 

S , at K fled u the Cour t that there 
is no likelihood of breach of the peace, S 145 

Sev Ca fili e t hi- Orte ?i t0: h? if withou t dd ng so 
X 7 filed ‘heir statements and asserted their 

rights and the case itself was posted to a later 

date for evidence, at that stage there was no 

Wo'oSraUo?^ (5> °* S ‘ 145 ’ CriminaJ P - c -. 
Magistrate was entitled to pass th e order 

sws r. the 

the flrsFlpoint I have come 
to the conclusion that in law the learned 
Divisional Magistrate wa s fuUy entitled to drop 
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the proceedings at the stage at which he had 
done. Tne object oi S. 145, Criminal P. C., 
is to preserve public peace and tranquillity ot 
the realm from riots ana commotion. Orders 
under S. 145, Criminal P. C., are merely police 
orders made to prevent breaches of th e peace 
and they cecide no questions of title: DINO- 
MANI v. BROJO MOH1N1', 29 Cai 187 (P. C.). 
The foundation of the Jurisdiction of th e Magis¬ 
trate, is not sufficient ground for taking action: 
less action is taken ther e will be a breach of 
the peace. It is the Magistrate who should be 
satisried that th e apprehension is an existing 
one and an adequate one for taking action to 
avert the breach of tne peace. Mere apprehen¬ 
sion of the party or even of the police or by a 
superior authority, namely, the District Magis¬ 
trate. is not sufficient ground for taking action: 
‘HARICHARAN v. SHERAL1 TALUKDAR’, 
AIR 1932 Cal 60; ‘SH1BNARAYAN v. SAT- 
YADEO PRASAD', AIR (30) 1943 Pat 44: 'TO- 
DAR MAL v. EMPEROR', 32 Cri L J 309 (All); 
•BALIRAM PATIL v. GANGOO’, 33 Cri L J 
937 (Nag). It follows, therefore, that when 
that Magistrate * s responsible tor the 

maintenance of law and order within his own 
division comes to th e conclusion that there was 
no longer any apprehension of a breach of the 
peace, it is his duty to drop further proceedings 
under S. 145 leaving it open to the parties to 
resort to the appropriate remedies in civil 
Courts. This ca n be done at any stage 

(7) And what is more it is not obligatory ior 
a Magistrate to tak e evidence before dropping 
proceedings under S. 145, Criminal P. C., and 
ineed not give an opportunity to the parses to 
establish th e contrary. This has been laid 
down in two decisions of thisCourtin SURYA- 
NARAYANA v. ANKINEED PRASAD>. 47 Mad 
713 and in ‘NARASAYYA v VENKAIAH 49 
Mad 232. In ‘SURYANARAYANA v. ANKI¬ 
NEED PRASAD', 47 Mad 713 it was .pointed 
out that whatever the source of th e Magistrate s 
information he might act upon it if he was 
satisfied that the stat e of things, ^h'ch alon^ 
would have given him jurisdiction to Proceed 
with the enquiry, no long^ existed. Thelea 
ed Judge (Spencer J.) relied upon 
CHANDRA v. BARADA KANTA. 30 Cal 112 

the feSaTe's po'wl? ^ 

s£«* MfiSK “ « “I 

ooo jusfice Krishnan followed the earlier d^ 

busfaeS to^drop pipings m 

there is no breach of the peace in 

5 as°the iffiels preyeding with 
1r : a i 0 f the question of possession, u 

MrtiK to the jj-gy « SS.’K'.SS 

r*S°« "e JfA ‘», s .^Ve 

brf 'tenc° f S e tW S aC clause does not take away 

existence of this c ., t himse’f to drep 

6 saSiN *» that there 


is no further likelihood of a breach of a 
peace.” 

Therefore the first aspect of this case and the 
point taken fail. 

(8) ‘Point 2’: Turning to the ques- 


... - 2’: Turning to the 

tion of the sufficiency of the evidence! 
on which the learned Magistrate has come 
to the conclusion that there was no likeli-' 
hood of the breach of the peace, the High Court! 
in revision will not interfere with such an’ 
order unless it was obviously unreasonable or; 
unjust, because though the High Court is in¬ 
vested with powers of revision still orders un-j 
der this section should not be lightly disturbed;] 
it is only in very exceptional cases the High! 
Court will interfere. In 'RE LINGARAJA* 
MISRO’, 17 Cri L J 143 (Mad) and ‘HARDEO 
SINGH v. RAM CHARITHER SINGH’, 17 Cri 
L J 286 (Pat). Orders passed by a competent 
Magistrate are not to be lightly interfered with 
by the High Court first because the object of 
such orders is to preserve peace and secondly 
because the aggrieved party has his remedy by 
a civil suit: ‘KRISHNAPPA NAIDU v. ALA- 
MELU AMMAL’, 5 Mad L J 165. Proceedings 
under this chapter are of a special nature and 
are such that th e Magistrate may be allowed 
greater liberty in carrying out these provisions 
than they are allowed in trying ordinary crime. 
The provisions of this chapter are concerned 
with the dispute relating to immovable pro¬ 
perty which are likely to cause a breach of the 
peace and give Magistrates power to deal with 
matters of a quasi civil nature because upon 
the Magistrate and the police is thrown the 
burden of maintaining the public peace. In 
this view it is undesirable that an order in 
which the Magistrate clearly says that he does 
not apprehend a breach of the peace and that 
further proceedings may be safely dropped should 
be interfered with in revision and the Magistrate 
be made to feel an apprehension which he dew 
not really feel: 'SUDALAIMUTHU CHETTIAR 
v. ENAN SAMBAN*. 16 Cri L J 767 (Mad). In 
this case on the face of the order it appears to 
b e reasonable and based upon acceptable, evi¬ 
dence Therefore, on th e ground of sufficiency 
of evidence this point taken fails. 

(9) In the result the main petition has got to 
be dismissed and is hereby dismissed. 

(10) In regard to the two subsidiary petitions 
Cri. M. P. Nos. 2428 and 2429 of 1951 for giving 
directions to the Tahsildar of Sirkali to retain 
with him the amount of Rs. 1848-8-0 deposited 
bv Gopala Chetty and to continue Mm as tne 
lessee of the lands and authorise him to har¬ 
vest the crops and retain the same or its \ aju 
with him etc., the petitioner can o >n tje 
necessary reliefs by applying to the Sub Dm 
s'onal Magistrate because it is now settled la 
that the Magistrate dropping Prooeed^ VJ 
der S 145. Cri P. C.. does not become mn tu. 
officio but has Jurisdiction to pass £rth^ 
orders in the case for winding upthe 

ings started under S. 145. CriP. C. SeeSUR- 
YANARAYANA v. ANKINEED PRASAD.. 47 
Mad 713 and ‘NARASAYYA v. VENKIAH’, 49 
Mad 232. These ancillary petitions are di 
posed of accordingly. 

C.RE./R.G.D. Orders accordingly. 
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KRISHNASWAMI NAYUDU J. 

S. R. Muthusami Gounder, Plaintiff-Applicant 
v. T. Krishnaswamy Iyengar and another, 
lefendants-Respondents. 

C. S. No. 431 of 1950, D/- 9-11-1951. 
t Letters Patent (Mad), Cl. 12 — Suit insti¬ 
tuted after obtaining leave — Plaintiff seeking 
* to introduce amendment to plaint — Court can 
' grant necessary amendment — Plaintiff how¬ 
ever should obtain leave for suit on cause of 
action described in amendment before carding 
•ut order of amendment. 

Where the Court, on an application of the 
plaintiff, considers that the plaint has to be 
amended so as to include a cause of action, 
which was not originally in the plaint, on the 
ground that such an amendment is necessary, it 
is not prevented from granting such an 
amendment merely for the reason that it was a 
suit instituted after obtaining previous leave to 
sue under Cl. 12 of the Letters Patent. It does 
not also preclude the plaintiff from giving effect 
to such an order by carrying out the amend¬ 
ment or presenting an amended plaint, before 
which, however, he should apply for and obtain 
under Cl. 12 leave to sue on the cause of action 
described in the amendment. Such an applica¬ 
tion for leave can be filed and leave can be 
granted, If it comes within the scope of the 
clause. 15 Bom 93; AIR 1939 Bom 345; ILR 
1944-2 Cal 101, Ref. (Para 13) 

T. C. A. Bhashyam and T. C. A. Thirumala- 
chan, for Applicant; A. Viswanatha Iyer, K. S. 

> Sundaram; P. B. Srinivasa Iyengar and P. V 
Srinivasachariar, for Respondents. 

Cases referred to: 

(’91) 15 Bom 93 (Prs 7, 8 9 11 12a> 

(’39) AIR 1939 Bom 345: (184 Ind Cas 520) 

C44) ILR (1944) 2 Cal 101 : (Affime cVI?) 

(Prs 9, 11, 12b) 
ORDER: These ar e two applications taken 
by plaintiff. One is an appeal against 
the order of th e Master refusing leave to amend 
the plaint and the other is for leave to sue on 
the basis of the plaint sought to b e amended. 

( 2 ) The suit is for specific performance of a 
contract for the sale of certain lands in Salem 
District entered into at Madras, and for an in- 
junction restraining th e second defendant from 
bringing about a breach of the said contract. 
Application No. 260 of 1951 was filed by the 

^ or . amendment of the plaint consequent 
on the plaintiff having been made awar e sub¬ 
sequent to th^ suit that the second defendant 
claimed to be purchaser of th e sam^ property 
JJJJgar a sa * e deed executed in his favour on the 
28 th September 1950. Th e plaint is, therefore, 

1 sought to be amended by stating that th e sale 
is sham and nominal, and, in any event, the 
second defendant i s not a ‘bona fide’ purchaser 
tor value without notice, and for directing the 
execution of. the sale deed.not only by the first 
defendant, but also by th e second defendant. 

(3) The application was opposed on the 
pounds that the amendment could not be al- 
l0 wed, as it substantially alters the caus e of 
action, secondly, that the amendment would 
covert the suit into a suit for land, and this 
yourt would not have jurisdiction to try the 


suit, and, thirdly, that in any event, the amend¬ 
ment petition was incompetent, as it was filed 
without previously obtaining leave of Court to 
sue in respect of the suit as proposed to be 
amended. The learned Master held in favour 
of the plaintiff on the first two contentions, but 
dismissed the application on th e ground that 
as amendment substantially alters the cause of 
action, the suit having been filed after ob¬ 
taining previous leav e of Court under clause 12 
of the Letters Patent, no amendment could be 
allowed. Th e learned Master, however, ob¬ 
served that h e considered the question as to 
whether h e should grant the plaintiff an ad¬ 
journment to enable him to apply for leave to 
su e in regard to the amendment sought but as 
the obtaining of the leave was a condition pre¬ 
cedent to the presentation of the application 
for amendment, he considered that no purpose 
would be served by an adjournment. 

(4) I am in agreement with the learned 
Master that but for this objection raised as re¬ 
gards the non-obtaining of leave to sue, the 
amendment ought to b e granted, as it does not 
seek to set up an inconsistent cause of action, 
and the amendment has, therefore, to be allowed. 
I have only to consider whether the amendment 
should b e rejected for th e reason that this being 
a suit instituted after obtaining leave to sue 
under claus e 12 of the Letters Patent, no further 
amendment can be ordered and any cause of ac¬ 
tion to which th e Dlaintiff has become entitled 
could only b e adjudicated in a separate suit. 

(5) Clause 12 of th e Letters Patent provides 
that 

"the High Court, in exercise of its ordinary 
original civil jurisdiction, shall be empowered 
to receive, try, and determine suits of every 

description.if th e cause of action 

shall hav e arisen, either wholly, or, in case 
the leave of the Court shall hav e been first 
obtained, in part, within th e local limits of 
the ordinary original iurisdiction of the High 
Court." 

(6) Leav e was obtained initially before the 
institution of the suit. The plaintiff now 
seeks an amendment of the plaint', which he 
would ordinarily b e entitled to but for this ob¬ 
jection raised. Does the circumstance that 
previous leave to institute has been obtained in 
a suit disentitle th e plaintiff from asking for 
an amendment of th e plaint in the suit so in¬ 
stituted? There are three decisions which were 
referred to by the learned Master and relied 
upon as establishing the proposition that no 
amendment could be allowed in a suit so in¬ 
stituted. 

17) It is held in ‘RAMPURTAB v. PREM- 
SUKH’, 15 Bom 93, that the grant of leave un¬ 
der clause 12 of the Letters Patent is a judicial 
act, which must b e held to relate only to the 
cause of action contained in the plaint, as pre¬ 
sented to the Court at the time of the grant 
that such leave, which affords the very founda¬ 
tion of the jurisdiction, is not available to 
confer jurisdiction in respect of a different 
cause of action, which was not judicially con¬ 
sidered at the time it was granted, that in res¬ 
pect of such a different cause of action, leave 
under clause 12 cannot b e granted after the 
institution of the suit, and, therefore. th e Court 
cannot try such different caus e of action, ex¬ 
cept in another suit duly instituted, and further 
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that in suits for which leave to sue under 
Clause 12 of the Letters Patent is necessary, the 
plaint cannot be afterwards amended. 

(8) This decision was referred to by Kania, 
J. (as he then was) in ‘MOTILAL v. SHANKAR- 
LAL’, AIR (26) 1939 Bom 345. In that case, 
th e suit was originally instituted by six persons 
as representing a firm, and as tti e defendant 
was a resident outside the jurisdiction of the 
Bombay High Court, leave to su e under clause 
12 was obtained before the filing of the plaint. 
On an objection raised by th e defendant that 
his dealings were not with the firm but with 
an individual, amendment of the plaint was 
asked for and granted, and the plaint was 
amended. The defendant then raised the con¬ 
tention that th e Court had no jurisdiction to try 
th e suit and it was pointed out that th e indivi¬ 
dual, who by reason of th e amendment pro¬ 
ceeded with the suit, had not obtained leave 
under clause 12 of th e Letters Patent, and the 
Court had no jurisdiction to try the suit. The 
learned Judge observed as follows: 

“The question goes to the root of th e jurisdic¬ 
tion of the Court, and when th e facts are 
pointed out, it is the duty of the Court to 
consider the question, whether the same has 
been raised by th e defendant or not. In the 
present case, th e facts ar e not disputed. The 
obtaining of th e leave under clause 12, Let¬ 
ters Patent, is the foundation of the Jurisdic¬ 
tion, and it has been held that such leave 
must be obtained before the institution of 
th e suit and cannot be granted afterwards. 
In 'RAMPURTAB v. PREMSUKH’ 15 Bom 93, 
it was held that the leave granted was confin¬ 
ed to the cause or causes of action set forward 
in th e plaint at the time the leave was grant¬ 
ed; hence the plaint cannot b e amended so 
as to alter the cause of action. If an amend¬ 
ment, which would alter th e cause of action, 
was made, it necessarily follows that fresh 
leave should be obtained in respect of the 

altered cause of action.The two causes 

of action being thus entirely different and 
no leave having been obtained when MotDal, 
the individual, .desired to carry on th e suit, 
this issue must be found against the plain¬ 
tiff.” 

(9) Gentle, J. in ‘BARASAT BASIRHAT 
LIGHT RLY. CO. LTD. v. DISTRICT BOARD, 
24-PARGANAS’, ILR (1944) 2 Cal 101, had oc¬ 
casion to consider a similar question. After 
referring to the cases, ‘RAMPURTAB v. PREM- 
SUKH\ 15 Bom 93; ‘MOTILAL v. SHANKAR- 
LAL\ AIR (26) 1939 Bom 345 and other deci¬ 
sions, the learned Judge observes as follows: 

“The wording and meaning of clause 12 of 
the Letters Patent, 1865, is clear, namely, that 
the Court’s leave shall previously be obtained 
before it has jurisdiction to receiv e a suit for 
which leave is required. The grant of leave 
is a condition precedent to the Court having 
jurisdiction to receive such a suit. An amend¬ 
ment to a plaint raising a new cause of action 
upon which a claim is made # is not a fresh 
suft but is an additional claim made in an 
existing suit. Th e Court’s leave is previously 
required in respect of a cause of action before 
the Court can hav e jurisdiction to receive the 

suit in which it is alleged.In my opinion, 

the Court has no jurisdiction to receive, try 
and determine the claims upon the causes of 
action in th e amendment to the plaint since 


leave was not previously obtained in respect 
of those causes of action before the suit in 
which those claims ar e mad e was instituted 
in this Court.” 

(10a) While in agreement with the views of 
Telang, J. that th e grant of leav e under clause 
12 of the Letters Patent being a judicial act 
must relate only to th e cause of action contained 
in the plaint, as presented to the Court at the 
time of the grant, and that such leave affords 
the yery foundation of th e jurisdiction & would 
not be available to confer jurisdiction in res¬ 
pect of a substantially different cause of action, 
which was not and could not hav e been judi¬ 
cially considered at the tim e it was granted, it 
does not necessarily follow, that in respect of 
such a different cause of action, leave under 
clause 12 , cannot b e granted after the institution 
of the suit, and that, therefore, the Court can¬ 
not try such a different cause of action, except 
in another suit duly instituted. Neither the 
language of clause 12 , nor th e principle of pro¬ 
viding for leave before a suit is tried would ne¬ 
cessitate such a conclusion. 

(10b) In cases, where leav e is required, in 
order to enable the High Court to have juris¬ 
diction, right is conferred on the High Court in 
its ordinary original civil jurisdiction, to receive, 
try, and determine such suits, provided the 
leave of the Court is previously obtained. There¬ 
fore the grant of leave must b e made before 
the High Court receives, tries and determines 
the suit and the grant ‘ipso facto* vests juris¬ 
diction to receive, try and determine such suits. 
Th e leave, therefore, must be prior to such re¬ 
ceipt, trial and determination, and not after, 
and must necessarily relate to the cause of 
action on which th e suit is based. 

(11) In regard to p’aints in such suits so in¬ 
stituted, could it be said that the plaint cannot 
be amended at all? There does not appear to 
be any controversy for the position that an 
amendment to such a plaint can b e granted, if 
it'is only a formal amendment, which is not 
based on a substantially different cause of ac¬ 
tion. But if a Court finds that a cause of ac¬ 
tion is not inconsistent, and that to avoid mul¬ 
tiplicity of suits or for the purpose of 
determining th e real question in controversy 
raised in the suit between the parties, or for 
other reasons an amendment is necessary, 
though based on a different cause of action, the 
Court has nmole power to order an amendment 
of the Plaint, but in view of the decision m 
‘RAMPURTAB v. PREMSUKH’. 15 Bom 93, 
followed in ‘BARASAT BASIRHAT LIGHT 
RLY. CO. LTD. v. DISTRICT BOARD. 24 
PARGANAS 1 , TLR (1944) 2 Cal 101, such an 
amendment could not be granted, since the suit 
happens to be a suit instituted after obtaining 
leave under clause 12. What all that is requir¬ 
ed to b e complied with to satisfy the provisions 
of clausp 12 is that in cases where leave is re¬ 
quired. the High Court has no power to [ecei\e 
a plaint before such leave is granted. There>is 
nothing to show that a plaint instituted under 
clau?o 12, would not include on amended plaint, 
and if an amended plaint after obtaining leave 
to anlbnd is to b„ received and # the cause or 
action arising therein is to be tried and note - 
mined which cannot be done swc e prevtous 
leave is reauired which alone confers jurisdc 
tion, ther P is no reason why such leave to pre¬ 
sent an amended plaint should not be B 
under clause 12 on a fresh application stating 
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the cause of action on which the amendment 
has been applied for and the reasons for grant 
of leave under clause 12 . 

(12a) That appears to be the reasoning of 
(Tani a, J. (as he then was) in ‘MOTILAL v. 
SHANKARLAL’, AIR (26) 1939 Bom 345, where 
the learned Judge After referring to the deci¬ 
sion in ‘RAMPURTAB v. PREMSUKH’, 15 Bom 
93 observes that 

- 4 , “if an amendment, which would alter the 
cause of action, was made, it necessarily fol¬ 
lows that fresh leave should b e obtained in 
respect of the altered cause of action.” 

(12b) In that case, however, the point as to 
want of jurisdiction was raised at the time of 
the trial of the suit and the learned Judg e was 
of opinion that fresh leave, which ought to have 
been obtained for the amended plaint, was not 
obtained, obviously being of the view that such 
leave could be granted In the cas e of an amend¬ 
ed plaint. Though Gentle, J., in ‘BARASAT 
BASIRHAT LIGHT RLY. CO., LTD. v. DIS¬ 
TRICT BOARD, 24-PARGANAS’. ILR (1944) 
2 Cal 101, considers this observation of Kania, 
J. and similar argument based thereon, and 
proceeds to observe that leav e was not sought 
in the case with which he was dealing with res¬ 
pect to th e cause of action in the amendment 
either at th e time the application was made to 
amend or when leav e was given for the amend¬ 
ment or when the plaint with th e amendment 
was presented to th e Court and states 
“that this omission and the grant of leav e to 
amend the plaint cannot confer upon the 
. Court jurisdiction which it does not possess.” 

4 Eventually, however, he says that the 

"Court has no jurisdiction to receive, try and 
determine the claims upon the causes of ac¬ 
tion in the amendment to the plaint since 
leave was not previously obtained in respect 
of those causes of action 5efor e th e suit in 
which those claims are made was instituted 
in this Court.” 


(13) I am of opinion that in cases where the 
Court, on an application of the plaintiff, con¬ 
siders that the plaint has to be amended so as 
to include a caus e of action, which was not ori¬ 
ginally in th e plaint, on th e ground that such 
an amendment is necessary, it does not prevent 
&e Court from granting such an amendment 
merely for the reason that it was a suit insti¬ 
tuted after obtaining previous leav e to sue un- 
|der clause 12 of the Letters Patent. It does not 
also preclude the plaintiff from giving effect 
to such an order by carrying out the amend¬ 
ment or presenting an amended plaint, before 
which, however, h e should apply for and obtain 
leave to sue on the caus e of action described in 
foe amendment under clause 12 of th e Letters 
Patent. Such an application for leave can be 
Hied and leave can be granted, if it comes with¬ 
in the scope of clause 12 of th e Letters Patent. 

’(14) In the present case, Application No. 
3257 of 1951 is for grant of leav e to sue cn the 
basis of the plaint as sought to be amended. 
Leave is granted. The appeal is allowed and 
foe order of the Master is set aside and leave 
«> amend the plaint is granted. Time for 
amendment on e week. Additional written state¬ 
ment. if any, two weeks thereafter. Costs in 
jause. 

CRJL/R.G.D. Leave granted and appeal 

allowed. 
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In re Vokkaligara Yengtappa, Appellant 

Criminal Appeal No. 339 of 1950, D/- 22-10-51. 

(a) Criminal P. C. (1898), S. 162 (1) — 
‘ Statement made by any person” — Statement 
by accused. 

A statement made by an accnsed person to 
the police during investigation is strictly in¬ 
admissible in evidence although it explains the 
production of property. AIR 1939 PC 47, FolL; 
AIR 1932 Mad 391 (FB) and AIR 1927 Cal 17, 
Referred to. (Para 9) 

Anno: Cr. P. C., S. 162 N. 4 Pts 2 to 14. 

(b) Evidence Act (1872), Ss. 24 and 27 — 
Accused producing bottle containing arsenic — 
Accused stating before ‘Panchayatdars’ that 
other accused gave her bottle and asked her to 
keep it in safe custody. Statement held was 
neither confession nor admissible under S. 27. 

(Para 10) 

Anno: Evi. Act. S. 24 N. 2; S. 27 N. 13. 

(c) Penal Code (1860), Ss. 300 and 328 — Ac¬ 
cused pouring out of bottle arsenic poison into 
food — Person dying — Accused having no 
knowledge of real contents of bottle — Accused 
mere tool in hands of others — Accused held 
could not be convicted of murder — Accused 
held could properly be convicted under S. 328. 

(Paras 10, 12a) 

Anno: Penal Code, S. 300 N. 4; S. 328 N. 1. 

S. Govind Swaminathan, for Appellant; R. 
Santhanam, for Public Prosecutor, for the State. 
Cases referred to: 

(’39) 18 Pat 234: (AIR 1939 PC 47: 40 Cri L J 

364) (Pr 9)i 

(’27) 54 Cal 237: (AIR 1927 Cal 17: 28 Cri L J. 

99) (Pr 9) 

(’32) 55 Mad 903: (AIR 1932 Mad 391: 33 Cri 

L J 418 FB) (Pr 9), 

(’43) ILR (1943) Mad 679: (AIR 1943 Mad 396: 

44 Cri L J 550) (Pr 12): 

MACK, J.: Appellant, a youth aged 20, has 
been found guilty under S. 302, I. P. C., of the 
murder of his cousin Eranna aged about 12 by 
putting arsenic poison into some cooked curry 
with the intention of doing away with Eranna’s 
family, particularly his father P. W. 8 . Eranna 
alone died. P. W. 8 and others, who partook 
of this curry, after much purging and vomitting 
recovered. Appellant has been sentenced to 
transportation for life. Chennamma A. 2 , an 
old woman, the mother of the second wife of 
the appellant’s father Chennappa, was also 
charged with this murder along with the appel¬ 
lant but acquitted. 

(2) The family back-ground and the motive 
alleged, though seemingly involved, is briefly 
this. Appellant’s father Chennappa had two 
wives. He was the son by the first wife, who 
died. Then Chennappa married the daughter 
of A. 2. The deceased boy’s father Narasagow- 
da. (P. W. 8 ) Chennappa and Giriappa (P. W. 
12 ) were brothers. Estrangement between P. 
W. 8 and Chennappa originated some years ago 
in A. 2 objecting to her son Manjappa marrying 
Boramma (P. W. 16) the daughter of 
P. W. 8 . Incensed by Manjappa marrying 
this girl in defiance of her wishes, A. 2 had 
nothing further to do with him. Her family 
owned property and ‘panchayatdars’ decided 
that she and Manjappa should enjoy it in sepa¬ 
rate portions. Manjappa died in 1948 leaving 
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a small daughter Puttamma. Revenue registra¬ 
tion in the village was effected of Manjappa’s 
family property in this child’s name with her 
mother P. W. 16 and her father's mother A. 2 
as joint enjoyers. P. W. 16 appealed to the 
District Commissioner of Coorg, who eliminated 
A. 2 who then filed a suit in the Court of the 
District Munsif, Virajpet to assert her claims. 
This was dismissed shortly before this alleged 
offence. In this dispute P. W. 8 naturally sup¬ 
ported the claim of his grand-daughter, where¬ 
as his brother Chennappa supported his mother- 
in-law. According to the evidence of P. W. 16, 
A. 1 left his father's house after a quarrel with 
bis step mother but there was a reconciliation. 
There is some evidence to show that A. 2 at 
one time thought of arranging a marriage bet¬ 
ween A. 1 and the child Puttamma. which 
would consolidate th e property in one family 
again. However, this may be for some time 
before the offence, A. 1, as is not disputed, was 
living quite amicably with his father and step¬ 
mother. 

(3) Th e brothers P. W. 8 and Chennappa 
lived in strictly separate portions of their fami¬ 
ly house in Kannangala on very strained terms. 
It is in evidence that there was a common loft 
over the whole of the house to which there was 
only access originally from a ladder in P. W. 
8’s kitchen. In view of strained feelings, Chen¬ 
nappa provided a separate ladder for his family 
to reach this common loft by a ladder from 
one of his rooms. It was, however, possible for 
any one in Chennappa’s house to enter his 
brother’s kitchen through the loft and ‘vice 
versa’. The only occupants of Chennappa’s 
portion of the house were Chennappa himself, 
his second wife (A. 2’s daughter) and his son 
A. 1. On the date of the poisoning which was 
31-7-1949 they had locked up their part of the 
house and gone some days previously to the 
house of A. 2 who lived in a separate house of 
her own in a village Mythadi 3 or 4 miles away 
to assist her in her cultivation. 

(4) The prosecution case is that sometime 
after 9 a.m. that morning A. 1 cam e to this 
house, made his way through the loft into 
P. W. 8’s kitchen and poured out of a bottle 
a mixture of arsenic poison into a ‘chatti’ of 
cooked fish and potato curry which was hang¬ 
ing on the wall of the kitchen near a pot of 
cooked rice after P. W. 8 and all th e inmates 
had locked up their part of th e house and gone 
to the fields. 

The inmates of th e house were P. W. 8, his 
second wife (P. W. 9) by whom he had a baby 
son and three sons including the deceased Eran- 
na by his deceased first wife. Th e other two 
sons had gone out to work that day and have 
not appeared before the Court. P. W. 9 had 
cooked rice and this curry that morning 
of which she, P. W. 8 and Erranna 
partook a little and then P. W. * 8 went 
to the field of P. W. 4 to help in some ploughing. 

P W. 9 and Eranna taking with them the 
little child, went to their fields for transplant¬ 
ing. P. W. 9 was joined there by another 
woman P. W. 15 who is th e mother of P. W. 14. 
P W. 8 later joined them after finishing ms 
ploughing. Another witness (P. W. 10) a friend 
on some business, who came to see P. W. 3 
Joined them in transplantation. They saw A. l 
going in the direction of his house carrying an 
umbrella and a bag. P. W. 9 had left some 
eggs i n the common hall and thinking that A. 


1 might help himself to them, sent Eranna to 
put them away in a safe place. According to 
this witness Eranna came back and said A. 1 
was in hi s house. After their field work, P. 
Ws. 8 and 9 returned home accompanied by 
P. W. 10 who had his mid-day meal with them. 
They were followed a little later by Eranna and 
all ate of this rice and curry which P. W. 9 
had cooked early that morning. After their 
meal, P. W. 8 on his way to his fields began to 
vomit and purge. P. W. 9 Eranna and P. W. 
10 were similarly affected. P. W. 9 called 
out to her brother-in-law P. W. 12 who 
•lived nearby. He sent his son P. W. 11 to 
fetch P. W. 8 whom he found also in great 
distress and making his way home. Eranna 
died that night. P. W. 10 who says h e vomitted 
ten times and purged fiv e limes later went to 
the hospital where he stayed for 4 days. 


7 


(5) On the following day at 1-30 p.m. P. W. 
8 made a complaint Ex. P. 1 at th e Virajpet 
police station to the Inspector himself P. W. 1 
who happened to be there. This briefly sets 
out the family enmity and all that happen¬ 
ed the preceding day. It concludes with a 
suspicion that as his brother Chennappa and 
Chennamma A. 2 were on terms of enmity with 
him on account of the civil suit, they must have 
administered poison through Kajji by which 
name A. 1 is called. Ex. P. 1 mentions that 
when they wer e transplanting they saw A. 1 
going towards their house and that P. W. 9 then 
sent Eranna to the house who returned saying 
A. 1 was there. 


(6) There can be no doubt that a large quan¬ 
tity of arsenic had been put into this curry 
while the family had gone to the fields after 
locking up their house. A cock which had 
eaten up som € vomit was found dead and the 
Inspector sent up for chemical analysis its 
viscera and a portion of the curry found in an 
earthen dish. The Chemical Examiner whose 
report, Ex. P. 15, was not received till several 
weeks later on 27-10-1949, found no arsenic in 
the cock but 2-2/5 grains of arsenic in the 
curry remnants. In the liver and kidney of 
Eranna, th e Chemical Examiner found 1/4 grain 
of arsenic. The Inspector arrested A. 1 on the 
evening of 3-8-1949 and on a search of Chen¬ 
nappa’s house th e following day, he seized three 
bottles which he sent to the Chemical Exami¬ 
ner. In one of them, 3/4 grains of arsenic was 
detected. The bottle containing this liquid has 
not been apparently sent back by the Chemical 
Examiner and it has not been exhibited. 

Far more significant is the arrest of the old 
woman A. 2 according to the Inspector alter 
he examined A. 1. There is no reason whatso¬ 
ever for rejecting his evidence that A. 2 tooK 
him to her plantain garden and took out con¬ 
cealed under the roots of a tree, a bottle M. u. 
4 which according to the Chemical Examiner * 
report. Ex. P. 15, was found to contain no less 
than 15 grains of white arsenic. This is far 
and awav the most important discovery m 
case, the large quantity of arsenic found m 
this bottle being disclosed long after the rest 
of the investigation wa s completed. The Jr", 
cle Inspector says he received the ^tenuc* * 
Examiner’s report on 27-10-1949 and that same 
day laid the final charge-sheet against both tn 
accused. 

(7) The main complication in this case 1S * 
fession recorded from appellant by the Subedar 
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Magistrate Sri M. A. Uttayya (P. W. 13) on 9- 
8-1949 on a police requisition. In this confes¬ 
sion, Ex. P. 34, A. 1 confessed that he brought 
the bottle containing tree killing poison from 
Mytadi that morning, and described how he 
unlocked his portion of the hous e with keys 
he took from his father’s pocket without his 
knowledge, got into P. W. 8’s kitchen through 
•the loft and put half th e portion of the tree 
killing poison into the cooked curry in this 
» ‘chatti’. He then said he did some work in 
the cattle shed and went to th e house of P. W. 
14 where he stayed that night. Next morning 
b e heard that Eranna was dead, and taking 
the poison bottle with him from the poultry 
pen in which he had hidden it, he returned to 
Mythadi and gav e it to his grand-mother asking 
her to keep it safe. He informed her and his 
father of Eranna’s death. Th e most difficult 
feature of this confession is this youth’s as¬ 
sumption of full responsibility for the poison¬ 
ing. The confession concludes with these words: 
"I did this act on my own accord. Neither 
father nor grand-mother were responsible fcr 
what I did.” 

Both in the committing Magistrate’s Court and 
in the Sessions Court, A. 1 went back complete¬ 
ly on this confession, and wholly denied having 
entered his house a t all that morning and 
having put any poison into this curry or that 
he took back any bottle to A. 2. A. 2 consis¬ 
tently denied that A. 1 gave her any bottle at 
all or that she produced it before the police. 
The learned Sessions Judge found the retracted 
confession to be voluntary and true and in 
agreement with the assessors, found A. 1 alone 
' euhty of murder, acquitting A. 2 against whom 
he considered, although ther e was serious sus¬ 
picion, the evidence to be not conclusive. When 
h e came, however, to sentence th e learned 
Sessions Judge took appellant’s youth into con¬ 
sideration and also held that the evidence 
showed that he was a victim in the hands of 
A. 2 if not of hi s father Chennappa and accord¬ 
ingly passed on him the lesser sentence. 

(8) There ca n be little doubt that A. 2’s ac¬ 
quittal was the result of A. 1 taking full res¬ 
ponsibility for the poisoning in th e confession 
made before the Magistrate. There are some 
unsatisfactory features attaching to this con¬ 
fession. In the first place, it appears to have 
been recorded by the Magistrate on th e very 
day A. 1 was first produced before him. Five 
simple questions were put to the accused, an¬ 
swered on a printed form in use in Coorg for 
the recording of confessions under S. 164, Cri¬ 
minal P. C. They may b e strictly in sufficient 
compliance with S. 164, Criminal P. C., but are 
not in compliance with R. 85 of the Madras 
Criminal Rules of Practice, which has suggest¬ 
ed several other useful questions, which may 
he put to an accused to enable the Magistrate 
* to determine whether the confession was volun- 
** or n °f- We would draw the attention of 
the learned Sessions Judge of Coorg and the 
coorg authorities to the desirability of a printed 
lorm more in accordance with R. 85 of the 
Madras Criminal Rules of Practice. In these 
Questions, there has been a strict compliance 
JWn S. 164, Criminal P. C. f and the accused 
was made to understand that any confession 
pay be used in evidence against him and that 
ae was not bound to make any confession. 


fPfc «*. however, really disturbed by two 
circumstances surrounding the confession. The 



first is that the Magistrate did not give A. 1 
sometime for consideration after giving him 
a warning and take such precautions as were 
possible in view of his Court being a few 
yards from the Sub-jail entrance to keep the 
accused away from any possible external in¬ 
fluences. The second circumstance is that the 
Magistrate closed all th e door s of th e Court 
room after the accused was produced before 
him. H e explained in his evidence that he did 
so in order “to bring courage to the accused”. 
On the other hand, action of this kind to an 
unsophisticated mind may have savoured of 
further confinement and intimidation. The 
learned Magistrate may have acted with the 
best of intentions to obviate any criticism 
sometimes levelled at confessions that the 
police officer in the back ground through a 
door with intimidating gestures kept the con¬ 
fessor in the straight and narrow path of 
police requirements. We have very carefully con¬ 
sidered the confession and while agreeing with 
the Sessions Judge, that much of it was volun¬ 
tarily made and is true, we ar e unable to ac¬ 
cept his full assumption of guilt as being at 
the time he was examined by th e Magistrate 
freely and voluntarily made. We do not know 
what influences this young man was subjected 
to between the date of his arrest, viz., the 3rd 
of August and the date of his production be¬ 
fore the Magistrate on the 9th of August when 
his confession was recorded. 

(9) Now, the conduct of A. 1 militates against 
his being the sole culprit in the case and 
against his knowledge that what he was in¬ 
serting into the curry contained deadly poison 
in sufficient quantity really to kill more than 
one Person. In fact, had he emptied out the 
contents of the whole bottle, M. O. 4 into this 
curry, everybody who had partaken of it, may 
well hav e died. But we find A. 1 staying on 
in the village that night in the house of P. W. 
14 after working that day at transplantation 
with P. W. 14 and some others in th e field of 
P. W. 17. P. W. 15 the mother of P. W. 14 
says she told him to go and see P. W. 8 and 
P. W. 9 who, she heard, were vomkting and 
that the appellant went out and came back 
saying he had gone only to the cattle shed. 
However this may be, there can be no doubt 
that the appellant stayed in P. W. 14’s house 
that night and that he also went along with 
P. W. 14 the following morning and saw Eran¬ 
na’s dead body. According to th e Inspector,f 
when A. 2 produced M. O. 4 the statement she! 
made before th e ‘Panchayatdars’ embodied inf 
the ‘Panchayatnama’ Ex. P. 6 is that A. 1 took* 
it from- the right pocket of his trousers and 
asked her to keep it in safe custody on the, 
morning of 1st August 1949. This is a state -1 
ment made by an accused person to the police! 
during investigation and is strictly and un-t 
fortunately inadmissible in evidence although 
it explains the production of property 

T ,i£,™? AKA tA NARAYANASAMI v. EM¬ 
PEROR, 18 Pat 234. their Lordships of the- 
Privy Council approved of the view taken by 
a Full Bench of this Court in ‘IN RE SYAMA 
MAHAPATRO’ 55 Mad 903, that the TO* 
statement made by any person” in S. 162, 
Criminal P. C., included a statement made by 
an accused person, and resolved a difference 
of opinion on this point held by the Indian 
th * representative judgment taking the* 
oPPOMte view being that of Rankin J. in ‘AZI-f 

17. This! 


ui naiiKin J. in 
MUDDY v. EMPEROR’, 54 Cal 237 
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statement by A. 2 when sh e produced RI. O. 4 
is of course not a confession and can in no 
sense be admissible as information leading 10 
discovery under S. 27 of the Evidence Act. 
There can, however, be no doubt that it was 
A. 2 who produced this bottle M. O. 4 found 
later to contain 15 grains of arsenic buried un¬ 
der the roots of a plantain tree. 

(10) This bottle M. O. 4 is, as we have said, 
perhaps the most significant production in the 
case. We ar e satisfied that th e portion of the 
judicial confession made by A. 1 that he took 
this bottle and gave it to A. 2 after pouring 
half of its contents into the curry is true. We 
are unable to reconcile his subsequent conduct 
with knowledge that this bottle contained a 
deadly poison. Had this been the case, it is 
most unlikely that he would have stayed in 
the village that njght keeping in his possession 
this bottle with this poison without making 
any attempt to destroy it or throw the con¬ 
tents away. Further, if he knew that what he 
put into the curry was so potent a poison, it 
is most unlikely that he would hav e stayed 
jin the village that night at all. There are, 
[therefore, inherent probabilities, which favour 
•the view that this young man had no know¬ 
ledge of the real contents of the bottle and if 
‘this wer e 'the case, although what he put »nto 

S tho curry was in fact a deadly poison, he can¬ 
not be convicted of murder, the requisite in¬ 
tention to constitute which would not be 
•proved. 

(11) We are in agreement with the learned 
Sessions Judge’s view that A. 1 was a tool in 
the hands of A. 2 or also possibly his father 
Chennappa. In our opinion Chennappa should 
have been either examined as a witness or he 
should have been put into the dock. On e of 
th e bottles found in his house contained 3/4 
grain of arsenic and no investigation after 
the receipt of the Chemical Examiner’s report 
appears to hav e been pursued as regards this 
discovery. It is in evidence that arsenic is 
present in large quantities in chemical prepara¬ 
tion for the killing of trees in plantations in 
Coorg without the necessity of felling them, 
and it may b e that arsenic in this way was 
quite easily procurable in these areas. If A. 1 
was a mere tool, it may well be that he had no 
knowledge that what he was pouring into the 
curry was a deadly poison. He may well have 
been under some other impression. 

(12) Under S. 172 of the Criminal P. C., a 
Court may us e the police diaries of cases not 
as evidence in the case but to aid it in such 
inquiry or trial. ^ 

The manner in which a case diary can be 
utilised to aid a Court is nowhere defined. 
Neither the accused nor his agents shall be 
entitled to call for such diaries or to see them 
merely because they ar e referred to by tne 
Court; but if they ar e used by th e police officer 
who made them to refresh his memory or if 
1h e Court uses them for the purpose of con¬ 
tradicting a witness the provisions of the Indian 
Evidence Act, 1872, S. 161 or S. 145, as the 
rase may be shall apply. A statement made 
by an accused person recorded in a case diary 
is inadmissible in evidence under S. 162 Cri¬ 
minal P. C., even and most unfortunately if 
there is something in such a statement in fa¬ 
vour of an accused; for instance, if an accused 
Person produces an incriminating item of pro¬ 
perty connected with the case, explaining how 


he got it and exculpating himself, ther e is no 
legal way of that statement being used in fa¬ 
vour of an accused even by a defending advo¬ 
cate. When we expressed our doubt during 
the hearing of the appeal, as to whether the 
accused although w e were satisfied that he put 
the poison into this curry had th e guilty know¬ 
ledge that it was poison, the learned Assistant 
Public Prosecutor very fairly invited our at¬ 
tention to the statement of the accused as 
recorded in th e case diary made when he was 
first examined. Nothing there can be used as 
legal or admissible evidence ‘against’ him. 

All that we are prepared to say here is some¬ 
thing in favour of the appellant, that in his 
original confession to the police, far from as¬ 
suming full responsibility for the poisoning and 
while admitting that he put the contents of 
th e bottle into the curry, he said he was acting 
on the instructions of A. 2. A defending ad¬ 
vocate has under the rules no access to the 
statement of accused persons in a case diary 
and only to the statement of witnesses actually 
examined in Court for user for the purpose • 
of contradiction under S. 162, Criminal P. C. 
At the actual trial, both A. 1 and A. 2 put for¬ 
ward a common defence completely denying 
all the evidence against them. We hav e made 
use of the cas e diary in this manner in favour 
of th e accused as it strongly re-inforces the 
grave doubts that we have had on the merits 
of the admissible evidence as to the intention 
of A. 1 and his knowledge at the time he put 
this poison into th e curry. Had Chennamma 
also been convicted of this murder, it would 
hav e been legally impossible for us to have 
utilised the case diary in the explict manner 
that we have don e as evidence, however, much 
the statement of the accused recorded there 
may have influenced our decision. It is most ^ 
regrettable in the present state of th e law that 
even a Public Prosecutor although he may 
know that there is something in a statement 
made by an accused when examined at the 
commencement of great help to him, is pre¬ 
cluded from bringing it openly to Courts notice 
bv way of evidence. But this is the P^sent 
state of the law under S. 162, Criminal P. C-» 
and Ss. 25 to 27 of the Evidence Act and until 
the law is changed, it is extremely difficult to 
utilise material in a cas e diary even in favour 

of an accused person. _ _ , 

(12a) We do not think that the appellant can 
be convicted of murder. W e are, however, 
satisfied that he did put this poison into the 
curry giving him the benefit of a reasonable 
doubt as regards knowledge that it was a con¬ 
siderable quantity of arsenic. W e agree with 
the learned Sessions Judge that he was a mere 
tool and that the principal culprit has escaped 
for lack of a sufficiency of legal evidence we 
think that the proper section under which t 
appellant should be convicted is S.J328 Jl. Jr-V-j 
it being a reasonable inference that a P . . 

who puts into the food Ol another secretely 
anv unwholesome drug intended to cause o 
knowing it to be likely to cause some bodily 
pain, disease or infirmity, that is, hurt within 

the meaning of S. 319, I. P. C. Jj"?. • , ere( j 
was used to convict a wife who administered 

SS£f SSL? S£oK> 

?fcS too" tha! h he C wT2 tSe ternied Session, 
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fjudge rightly in our opinion found him to be. 
iThe appellant has been continuously in jail 
since 24-3-1950 the date of his conviction, the 
case having undergone a regrettable delay be¬ 
fore in coming up for hearing owing to Coorg 
having comparatively recently come under the 
jurisdiction of this Court. We find the appel¬ 
lant guilty under S. 328, I. P. C., and sentence 
him to 20 months rigorous imprisonment which 
would approximately b e the period he would 
7 have undergone by the time he is released. 

(13) SOMASUNDARAM, J.: I agree with 
the judgment of my learned brother. So far 
as Ss. 25 to 27 of the Indian Evidence Act are 
concerned, I have already stated in another 
case, that they only prohibit th e use of the 
confession against the accused and that there 
is no prohibition of their use in favour of the 
accused. But as regards S. 162, Criminal P. C., 
it prohibits the use of the statement made by 
any person (which includes th e statement of 
the accused) for any purpose. There is, there¬ 
fore, a prohibition to use the statement of the 
accused if made in the course of investigation 
even if it is in favour of the accused. This 
section needs to be amended so as to enable 
the statements of the accused to be used if 
they are in their favour particularly if they 
happen to be in explanation of the recovery 
of incriminating articles from their possession. 

C.R.K./V.R.B. Conviction and sentence altered. 
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BASHEER AHMED SAYEED, J. 

S. Narayanaswami Ayyar, Petitioner v. Kesava 
■* Ayyar, Respondent. 

Civil Revn. Petn. No. 668 of 1950, D/- 12-9- 
1951. 

t Court-fees Act (1870), S. 7(v), Art. 17 
\Vy ■ Partition suit by alienee from co-sharer 
who had separated in status — Court-fee pay¬ 
able. 

Alienee from a co-sharer who had separated 
in status long ago, and who is in joint posses¬ 
sion of property as tenant in common, with 
other co-sharers, steps into the shoes of the ven¬ 
dor, and his suit for partition, seeking to con¬ 
vert the joint possession as a tenant-in-common, 
into separate possession, cannot be valued ex¬ 
cept under Art. 17. Such a suit cannot be 
within the scope of Section 7 (v). AIR 
lln Disti n&uished.; AIR 1924 Mad 

lSJii mVmS 122; A 1 * 1930 Mad 597; ^ 

1920 Mad 585 (1), Relied on. (Para la) 

<bfr; ; C ATi',M) A £ ?o. 7(v) N - 7a: s - 7(iv) 

t> ) K ' J Vait , heeswaran ' for Petitioner; Government 
^leader, for the State, 
v-ases referred to: 

Ww I J an £ ed i P order of Cou rts, and in the 
ref^/f ro ° glCally - Ust o£ foreign cases 
Kw? m S°™ es after the Indian Cases). 

<20) 43 Mad 396: (AIR 1920 Mad 585 (1)) 

<’23) 75 Ind Cas 93: (AIR 1924 Mad 207^" ^ 

<’25) 90 Ind Cas 843: (AIR 1926 Mad 122)" ^ 

<’47) SiWaWW 1930 Mad 597 > (Pr 1) 
t47) ILR (1947) Mad 763 . (AIR 194? Ma ^ 285 j 

S D Wv 1 The 4 l , plain i iff is petitioner^" He 
“***3 to revise the order of the learned District 


Munsif of Melur whereby he has been directed 
to pay court-fee on the plaint under S. 7, Cl. (v) 
of the Court-fees Act. A reading of his judg¬ 
ment would show that he has clearly misunder¬ 
stood the facts averred in the plaint. He has 
followed the decision in ‘NAGENDRAM v. 
APPAYYA’, ILR (1947) Mad 763. But the facts 
in that case are quite different from the facts 
in the present case and the decision cannot 
apply to the present case though the learned 
Government Pleader would urge to the contrary. 
In that case, it was a purchaser from a copar¬ 
cener of a Hindu joint family that was filing 
the suit for partition and possession. But in 
the present case the plaintiff is an alienee from 
a co-sharer who got divided in status nearly 
45 years ago. The plaint allegations in the 
present case also make it clear that the vendor 
of the present plaintiff has been in joint posses¬ 
sion of some of the items of the suit property 
as a tenant in common with the other co-sharer. 
The purchaser therefore steps into the shoes of 
his vendor who was in constructive possession 
as co-sharer and what he is seeking now to do 
is to convert the joint possession as tenant in 
common to separate possession. In such a case 
the position is that the suit cannot be yalued 
except under Art. 17 of the second schedule 
to the Court-fees Act where suits which cannot 
be valued will have to be paid a fixed court-fee 
prescribed in the said Article. That is what 
the plaintiff has done in this case. That this 
case cannot be brought within the scope of S. 7, 
Clause (v) has been made clear by a series of 
decisions. 

(la) 'GILL v. YARADARAGHAVAYYA’, 43 
Mad 396, seems to be a direct authority in support 
of the contention of the petitioner. Even so the 
observations made in ‘KANDUNNI NAIR v. 
RAMAN NAIR’, 53 Mad 540, are very opposite 
and apply to the facts of the present case. 
'SURYANARAYANA v. SESHAYYA’, 90 Ind 
Cas 843 (Mad) and 'KURSHIT KATHUM v. 
HYDER KHAN’, 75 Ind Cas 93 (Mad), are also 
on the same principle and the decisions therein 
apply to the facts, of the present case. I do not 
think it is necessary for me to refer to any 
authority which would say that the plaintiff in 
this case who is a purchaser from one of the co- 
sharer who became divided several years ago • 
steps into the shoes of that co-sharer and gets 
all the rights and interests that that co-sharer 
possessed in the properties. It is sufficient for 
me to refer to the passages cited by the learned 
counsel for the petitioner in the 1950 edition of 
Mitras Limitation Act at pages 979 and 981. 
The learned District Munsif has failed to draw 
the distinction between an alienee from a copar¬ 
cener of a Hindu joint family and an alienee 
from a member of such a family who became 
divided in status and whose possession there¬ 
after became that of a co-sharer in the proper- 
ties. The plaint allegations clearly point to 
this fact that not merely is the plaintiff in 
joint possession as a tenant-in-common but he is 
also a co-sharer and the plaintiff is only an 
alienee from the co-sharer. Such being the cir¬ 
cumstances, the learned District Munsif was en¬ 
tirely wrong in having applied the principle laid 
down in 'NAGENDRAM v. APPAYYA’ ILR 
(1947) Mad 763 The proper court fee that 
' vou }~ u *u paya bl e un der such circumstances 
°Sf. wh M*plaintiff has already 
P ^n*'v Thls Potion 1S therefore allowed. There 
will be no order as to costs. 

C.R-K./R.G.D. Revision allowed. 
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KRISHNASWAMI NAYUDU J. 


V. T. Ranga Bashyam Chetty. Applicant v. 
Sambandam Chetty and another. Respondents. 

C. S. No. 423 of 1949, D/- 9-11-1951. 


t Civil P. C. (1908), O. 21 R. 52, proviso — 
Order for payment out — Amount is not avail¬ 
able for subsequent attachment by third party. 

Tbc proviso to O. 21, R. 52 comes into opera¬ 
tion only after there has been an attachment of 
the fund in Court. Only when there is a fund in 
Court which would be available for attachment 
in pursuance of an order issued by another 
Court, the claim relating to the fund attached 
should properly be raised before the Court 
which issued the order of attachment. 


But once an order for payment out has 
been made by the Court, whatever amount 
that is ordered to be paid out, belongs 
to the person to whom the money is ordered to 
be paid. It cannot thereafter be made avail¬ 
able to the claim of third parties to that 
amount. There can therefore be no valid attach¬ 
ment of these monies subsequent to the order 
of payment out. On the passing of the order 
which is the judicial act, the property is trans¬ 
ferred to the person in whose favour the order 
is made and the issue of the cheque or 
the aetual payment of the money which might 
be delayed in pursuance of the order is a minis¬ 
terial act which cannot prejudice the rights of 
the person who has obtained the order for pay¬ 
ment out. C. S. No. 773 of 1923, D/- 27-1-1926 
(Mad), Relied; C. S. No. 181 of 1948, D/- 26-2- 
1951 (Mad), Expl. (Para 3) 

But where the judgment-debtor against whom 
an order of attachment is made and the appli¬ 
cant in whose favour the order for payment out 
has been made are one and the same person, 
the amount would still stand to the credit of the 
judgment-debtor and it cannot be contended 
that the amount cannot be attached. (Para 4) 
Anno: Civil P. C., O. 21 R. 52 N. 2. 

T. C. A. Bhashyam and T. C. A. Thirumale- 
chari, for Appellant; A. Viswanatha Iyer, K. S. 
Sunderam, P. M. Srinivasa Iyengar and P. V. 
Srinivasachari, for Respondents. 


Cases referred to: ^ 

(’26) C. S. No. 774 of 1923, D/- 27-1-1926 (Mad) 

(Pr 3) 

(’51) C. S. No. 181 of 1948. D/- 26-2-1951 (Mad) 

(Pr 3) 

ORDER: This reference raises a question of 
some importance which comes up frequently for 
consideration on the Original Side of the High 
Court. 


(2) In and by the decree in C. S. No. 423 of 
1949, the applicant herein, who is the third 
plaintiff in the suit, became entitled to a sum 
of Rs. 3800/10/- out of the entire sum standing 
to the credit of that suit. He asked for pay¬ 
ment out of a sum of Rs. 3.753-2-0 being the 
balance he was entitled to, after retaining a sum 
of Rs. 47-8-0 being the cost of stamps for en¬ 
grossing the decree. On the 20th April 19ol, 
the learned Master passed an order ordering 
payment out. An order of attachment of the 
moneys standing to the credit of the 
in this suit was issued by the Court of Small 
Causes in execution of a decree obtained by 
one Krishnamruthi Ayyar against the apphcaxit 
in Small Cause Suit No. 361 of 1951, and the 
said order of attachment was received in this 
Court on 26th April 1951. Attachment was 
effected by this Court, and the original order 


was returned after sendee. Though the attach¬ 
ment was subsequent to the order for pay¬ 
ment out, a cheque was issued in favour of the 
applicant in pursuance of the order of the 
learned Master dated 20th April 1951 after de¬ 
ducting the amount for which the attachment 
was issued. Objection having been taken to 
the matter is posted before me for orders. 


(3) The contention on behalf of the applicant 
is that once an order has been made for pay¬ 
ment out there is no fund in Court available for ^ 
attachment and that the order of attachment 
must have been returned with the endorsement 
that there is no fund in Court available for 
attachment. In support of this contention, the 
view expressed by Kumaraswami Sastri J. on 
27th January 1926 in C. S. No. 774 of 1923, in 
almost similar circumstances is cited which is 
as follows: 


“I think the correct rule is that, where a Court 
orders payment to be made, that order must 
be treated as if the payment had actually 
been made at the date of the order so as to 
prevent subsequent attachment on the money 
in Court. There is always a certain interval 
between the passing of the order and its issue 
and the payment being made on the strength 
of that order and I do not think that the 
party should be prejudiced simply because 
there is delay. When he has actually got the 
order the proper course is to treat the order 
of payment as an actual payment so far as 
the rights of third persons to attach are con¬ 
cerned 


M 


A different view was taken by Rajagopalan J. 
in application 'No. 794 of 1951, in C. S. No. 181 
of 1948’, by his order dated 26th February 1951. 
In that case, in pursuance of a decree passed 
on 30th January 1951 in terms of the memoran¬ 
dum of compromise certain payments were 
directed to be made out of the funds in Court to 
the parties to the compromise decree. Subse¬ 
quent to the date of the decree, two attachments 
were received on 7-2-1951. A similar refer¬ 
ence was made to Rajagopalan J. and ine 
learned counsel for the applicant in whose 
favour payment out order had been made relied 
upon the judgment of Kumaraswami Sastnar J. 
in 'C. S. No. 774 of 1923 dated 27 th January 
1926’ The attaching decree holder in C. S. no. 
181 of 1948 took out application No. 794 or 
1951 for directions to retain the attached 
amount viz., Rs. 1.604-4-0 and send It to tte 
transmitting Court. With reference to tte res¬ 
pective contentions of the applicant in wnose 
favour payment out has been ordered and tne 
attaching decree-holder, the learned Judge 
served as follows: 

‘ From the records I find that there was an 
order of attachment issued by the Registry 
Court of SmaU Causes, to attach a sum or 
Rs. 1,604-4-0 and that the attachment was 
executed and the warrant returned. Mr. u- n. 
Krishna Rao for the respondent aintends that 
since there was an order-passed by this Cou 
that the amount including this amomitor 
Rs. 1,604-4-0 should be paid over to the «e 
pondent and since that order was long^pnor 
to the attachment effected at the tostan° 
the applicant, the money jested mi the res- 
pondent on the date of the orde - 

Court, and that there was thereforei nothi E 
still in the custody of the Court which «» 
be attached under Order XXI. n 5 t> pro- 
P C But I cannot be called upon P 
nounce upon the soundness of t.iis co n 
or otherwise in these proceedings. 
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attachment was ordered by the Court of Small 
Causes, and the validity of that attachment 
will be for the Court of Small Causes to 
decide. It is perfectly open to the respondent 
to move the competent Court to decide whe¬ 
ther the attachment which had been ordered 
to be effected and which has been effected 
in pursuance of that order is valid or not. If 
the attachment is set aside by the attaching 
Court, then the money will be available for 
j, payment out to the respondent. But I am 
unable to accept the contention of Mr. D. R. 
Krishna Rao for the respondent, that it is for 
this Court to decide whether the order of 
attachment issued by the Court of Small 
Causes was validly executed or not.” 

This view of Rajagopalan J. apparently pro¬ 
ceeds on the language of the proviso to Order 
XXI, Rule 52, Civil P. C. which provides that: 

“Where such property is in the custody of a 
Court any question of title or priority, arising 
between the decree-holder and any other per¬ 
son. not being the judgment-debtor, claiming 
to be interested in such property by virtue 
of any assignment, attachment or otherwise, 
shall be determined by such Court.” 

The proviso to Order XXI, Rule 52 comes into 
operation only after there has been an attach¬ 
ment of the fund in Court. Only when there is 
a fund in Court which would be available for 
attachment in pursuance of an order issued by 
another Court, the claim relating to the fund 
attached should properly be raised before the 
Court which issued the order of attachment. 
Could it, however, be said in the present case 
that, after an order for payment out had been 
made on the 20th April 1951, there was any 
1 fund in Court available for attachment under 
• the order issued by the Court of Small Causes’ 
Under Order XXI, Rule 52, if the property to 
be attached is in the custody of any Court the 
attachment shall be made by a notice to such 
Court requesting that such Court may hold the 
property subject to further orders of the Court 
from which the notice is issued. 

(4) The sum of Rs. 3753-2-0 ordered to be paid 
out was no doubt in the custody of the Court 
on 26th April 1951 when the order of attach¬ 
ment was received. But it is not sufficient if 
the property (here money) was in the custody 
of the Court It must have been in the custody 
of the 9ourt to the credit of the judgment- 
debior, i.e., the third plaintiff-applicant, or it 
Ui US i. show" that the money was held on 
his behalf. In view of the order for payment 
out made on the 20-4-1951, from the date of the 
th e money must be deemed to have been 
held on behalf of the person in whose favour the 
order for payment out has been made. Further 
once an order for payment out has been 
made, it must be treated that the property in 
these moneys has passed to the person in whose 


aate of the order, the person, who has got the 
i* °“t order in his favour, becomes the 

owner of the moneys, notwithstanding that he 

A^ y wac t M? ve go i * ctuaI P° ssessi on of the same. 
As was observed by Kumaraswami Sastriar J 

°t mm? £f d ? r f , or out h as been made, 

acS£ ™,J. reate j th at Payment out has been 
J? a K e ar £ whatever amount that was 
«SV° be P aid out. belonged to him and it 
SX S? ? e availableto the claim of third 
S ™ , ° Sg* amount. There can therefore be 
5° £ ttac X ent , of ihese moneys subse- 
gS^jo^ihe order for payment out. On the 
Passing of the order which is the judicial act 


the property is transferred to the person in 
whose favour the order is made and the issue 
of a cheque, or payment of the money is a 
ministerial act, and any delay in the perform¬ 
ance of which could not prejudice the right of 
the person who has obtained the order for pay¬ 
ment out. For instance suppose an immovable 
property has been in the possession of a re¬ 
ceiver appointed by Court, it must be treated 
to be in the Court’s custody. If during the pos¬ 
session of the property in the hands of the re¬ 
ceiver, an order for sale is made by the Court 
and the sale in favour of any purchaser is con¬ 
firmed and if after such confirmation and before 
actual delivery of possession of the property by 
the receiver to the purchaser an attachment 
order of the property is received, it cannot be 
said that the property could be validly attached. 
The circumstance that the possession continued 
to be with the receiver notwithstanding that the 
sale in favour of the third.party has been con¬ 
firmed, would not be sufficient to treat the pro- 
perty as the property of the parties on whose 
behalf the receiver was appointed. The correct 
and also the reasonable view that could be 
taken in such cases is that when once an order 
for payment out is made, there cannot be any 
subsequent attachment of the moneys, even 
though the moneys continue to remain in Court 
and no cheque has been issued to the party. 

In the present case the difficulty, however 

rL, VieW the - i ud gment-debtor in the 
S « al L Cau ^ suit a eainst whom a n order for 
attachment has been made and the applicant in 

bin S mS V0Ur the 0r j er f0r Parent out has 
m ? d . e . a L e °!?® and the same person viz., the 
*i?n d f P aintlfF ' F the applicant in the applica- 
oin? P a ?™ ent out ,s 3 third party, the prin- 

and t£ a !hirH n ? W rf Iaid d0WI ?- wiU be applicable 
?£, d J b ® F lrd part y ~ applicant would be en¬ 
titled to the amount once the order for payment 

U not withstanding any order of 
subsequently received on the ground 
f . unds . in Court ceased to be held on 
behalf of the judgment-debtor under the order 

E R^KriThn 1 ' F iS ’ bowever - stated by Mr. 

rant *l earned 00 for the appli- 

cant, that the two persons are different the 

decree m the Small Cause Court beffieM 

Plaintiff in his capacity as the g executor 

hlr?£?^ a \ while Payment oSf^rter 

here was in his favour. But a reference in thi 
decree in this Court shows that he was added 

therefore no difference between his poSfnin 

S SU il a ? d Position in the sS C?ufe 
suit. So in this case, the property though 
ceases to be in the custody of ihV Covirt dnp, 
not cease to be hf ,d by The Court ' does 


i '*'*~ w * m uie omau Cause suit 

s-jSSSS-HS 

s.i-sa--ssss 

fore the amount cannot be attached I JUrS 
the opinion that in this case thekttachX?! 
must be given effect to aid the wSSSSTS 

C R.K./R.G.D. ___.. . 


Order accordingly. 
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chinopoly where all the partners resided. Case 
law Relied on. (Paras 11,12) 

Anno : Income-tax Act, S. 4A N. 2; Evidence 
Act. Ss. 101 to 103 N. 1. 

C. S. Rama Rao Sahib, for Applicant; T. M. 
Krishnaswami Aiyar, for M. Subbaraya Aiyar, 
for Respondents. 

Cases referred to : 

(Arranged in order of Courts, and in the 
Coutrs chronologically. List of foreign cases 
r^fnrr^rl tn rnmps aflpr tho Indian CaspsV 
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SATYANARAYANA RAO AND 
VISWANATHA SASTRI, JJ. 

Commissioner of Income-tax and Excess Pro¬ 
fits Tax, Applicant v. The Erin Estate. Galaha, 
by Partners M. T. Andiappa Pillai, Respondents. 

Case Referred No. 62 of 1946, D/- 27-3-51. 

(a) Income-tax Act (1922). S. 66 — Question 
of law — Question regarding Control and ma¬ 
nagement of business. 

The proper legal effect of facts proved or 
admitted is essentially a question of law. 
Though the Tribunal’s findings of fact arc not 
open to review by the Kish Court, the correct¬ 
ness of the inference which the Tribunal has 
drawn from facts which are proved or admit¬ 
ted may be a question of law. The question 
whether the control and management of a firm s 
business or alfairs is situated wholly out of 
British India is not a mere question of fact. 
Case law relied on. (lara 0) 

Anno : Income-lax Act. S. 66 N. 10. 

(b) Income-tax Act (1922), S. 4 A (b)_ —- 
Control and management being situated whol¬ 
ly without British India — Evidence Act (1872), 
Ss. 101 to 103. 

The onus of proving facts necessary to esta¬ 
blish that the control and management of the 
alfairs of the asscssec a firm is situate "holly 
outside British India is on the assessee. The 
language of Section 4-A(b) shows that a firm 
is normally presumed to be resident m British 
India but such a presumption can be rebut¬ 
ted by showing that the case comes within the 
second part of the provision, viz., that the con¬ 
trol and management of its affairs is s,tu ated 
wholly without British India. The onus "huh 
is cast bv the section on the assessee must he 
dischagred by the production of evidence that 
is, or must be available with the assessee The 
non-production of such material and available 
evidence is an infirmativc circumstance that 
has to be taken into account against the assessee 
in arriving at a conclusion on the question whe¬ 
ther the control and management of .y ie „ .?. ir , s 
of the firm was situate wholly outside British 
India. Control and management means de facto 
control and management. The existence of a 
mere right or power of control and manage¬ 
ment is not the criterion. 

All the partners were residents of the Tri- 
chinopoly District; the major partners, that is 
to say, the partners who held the largest num¬ 
ber of shares, were attending to the firm s 
affairs from Trichinopoly; the estate in Ceylon 
was managed by a Superintendent, who was 
paid a salary; there was no power of attorney 
in his favour in connection with the manage¬ 
ment of the firm’s business; he had no plenary 
powers of management and his status was not 
higher than that of the head of an establish¬ 
ment maintained for the purpose of producing 
manufacturing and marketing tea in Ceylon. 

Held that the cumulative effect pointed to 
the fact that the control and management of 
the affairs of the assessee firm were not situat¬ 
ed wholly out of British India. Some part of 
the control and management and the supervi¬ 
sion of the affairs of the firm abided in Tri- 


(’51) 

1951-1 Mad I 

L J 

[ 310: 

(’51) 

1951-19 
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R 

191: (. 

(’46) 

1946-14 
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334: 

(’20) 
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(’45) 

1945-13 
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329: 

(’48) 

ILR (1948) Mad 607: 
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(’50) 

1950-18 
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320: 

(’50) 

1950-18 
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kAAV * V V * W W * V * / 

(Pr 11) 

R 1951 S C 108) 
(Pr 8) 

JR 1947 Bom 24) 
(Pr 11) 
5: (AIR 1920 Mad 
(Pr 4) 

IR 1945 Mac! 366) 
(Pr 6) 

UR 1948 Mad 307) 
(Pr 11) 
(AIR 1950 Mad 645) 
(Pr 11) 

(AIR 1950 Mad 781) 
(Pr 10) 


(Prs 11, 12) 
(Prll) 
(Pr 11) 
(Pr 11) 
(Pr 6) 
(Pr 11) 
(Pr 6) 
(Pr 6) 
(Pr 6) 
(Pr 6) 
(Pr ID 
(Pr 6) 
question 


(1896) A C 31: (65 L J Q B 161) 

(1906) A C 455: (75 L J K B 858) 

(1915) A C 1022: (84 LJKB 1772) 

(1922) 2 A C 1: (91 L J K B 472) 

(1925) A C 495: (94 L J K B 527) 

(1928) A C 234 

(1940) A C 549: (23 Tax Cas 122) 

(1942) A C 14: (23 Tax Cas 642) 

(1938) 7 I T R 245 (C A) 

(1908) 5 Tax Cas 338 
(1912) 6 Tax Cas 1 

VISWANATHA SASTRI J: The 
that has been referred to us is in these terns: 
“Whether the assessee firm is a resident m 
British India within the meaning of S. 4-A (h) 
of the Income-tax Act." 

(2) With reference to income-tax, the assess¬ 
ment years in question are 1939-40, 1940-41, 
1941-42 and 1942-43. With reference to excess 
profits tax the chargeable accounting pen°< s 
ar e 1st September 1939 to 31st December 1939 
1st January 1940 to 31s t December 1940, 1st 
January 1941 to 31st December 1941. Though 
the assessments relate to different accounting 
periods, both before us and th e l n £,°'? e ' t ?j c 
authorities as well as the Appellate Tribunal, 
the case has been presented on the footing that 

the essential facts and circumstances are the 

same throughout. Th e facts are shortly these. 
The assessee is a registered firm of seven part 
ners carrying on th e business of tea plan e 
in Ceylon. Th e partnership owns tea estates 
compendiously styled: “The Erin Estate J 
is grown on this estate and is manufacturea 
into a marketable product and sold in Ceylon 
through brokers, or commission agents. 
price is realised in Ceylon. These trading 
operations ar e carried on in Ceylon o a . 
of the firm by an agent Ponnambalam P n q 

who is residing there. _ It is not^correct ^ 
state, as has been done »n the statement of 
case drawn up by the Appellate Tribunal that 
Ponnambalam Pillai had a power-of-attomey 
from the partners empowering Mm to man g^ 
and control the business in Ceylon, buen 
statement is opposed to the express awom sta.e- 
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meat of the two major partners, Andiappa 
Pillai and Nagalingam Pillai. The power of 
attorney, to which apparently a reference was 
meant, has been placed before us and we find 
it is not a power of attorney executed by the 
firm or by any of the partners of the firm in 
their capacity as such partners. Though the 
partnership had been in existence from before 
1938, a deed of partnership dated 5th March 
1942 was drawn up setting out th e shares of 
the partners in the Erin Estate and providing 
• for sundry matters connected with the partner¬ 
ship business. Cl. 3 of th e Partnership deed ran 
thus: 

“Th e estate shall b e managed by the Superin¬ 
tendent, Sriman A. P. S. T. Ponnambalam 
Pillai, who has hitherto been in charge of 
the sam e and managing the same or by a 
person appointed by the majority of the part¬ 
ners. (Majority opinion is to be determined by 
the numbers of shares and not by the number 
of partners constituting th e partnership.") 

(3) Out of th e total number of 147 shares, 
Andiappa Pillai owned 50 shares. Veerappa 
Pillai owned 43 shares and Nagalingam Pillai 
owned 18 shares. The other four partners held 
nine shares each. All the partners wer e per¬ 
manent residents of certain villages in the 
Trichinopoly district. These facts ar e common 
ground. 

(4) The order of th e Appellate Tribunal does 
not deal adequately with the evidence and the 
material that has been produced in th e case. 
Beyond referring to a few introductory facts 
and extracting in extenso th e statement of the 
partner, Andiappa Pillai, the order of the Ap¬ 
pellate Tribunal makes no attempt to evaluate 
the evidence that had been placed before the 
assessing authorities and also before th e Tri¬ 
bunal. It does not pay attention to the lan¬ 
guage of S. 4-A (b) of the Income-tax Act but 
refers to two English decisions & dismisses them 
as beside the point. Indeed, th e grounds of 
decision of the Appellate Tribunal are con¬ 
tained only in on e paragraph of its order which 
may be set out in full: 

“In our opinion, this cas e comes for decision 
as to whether the manager was controlling 
or as to whether th e partners were controll¬ 
ing. From the facts stated above, it seems 
that the whole control was really situated 
in Ceylon. W e get some support from the 
judgment of Mr. Justice Sheshagiri Aiyar, 
reported in ‘SECRETARY TO THE COM¬ 
MISSIONER. SALT, ABKARI AND SEPA¬ 
RATE REVENUE v. RAMANATHAN CHET- 
TP, 1 I T C 37 at p. 47 : 43 Mad 75, where 
His Lordship seems to hav e taken the view 
that by giving general instructions the busi¬ 
ness is not carried on from the country from 
which those instructions wer e issued. The so- 
called letters relied upon by the Depart- 
» Cental representatives are either informative 
® r required for general instructions and they 
do not, therefore, contradict the fact that the 
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control is certainly situated in Ceylon, i.e. 
wholly outside British India.’ 

(5) The matter that had to be investigated 
and decided by th e Appellate Tribunal was 
whether the control and management of the 
s business was situated wholly outside 
**ritjsh India. In th e last sentence of the pass- 
Sge above extracted the Tribunal seems to as- 
the very fact that has to b e proved, 

Li; 


namely, that the control was situated in Ceylon. 
The letters which have been treated so sum¬ 
marily did require further and mor e serious 
consideration at th e hands of th e Tribunal. 

(6) It ha s been contended before us on be¬ 
half of the assessee that a s the Appellate Tri¬ 
bunal held thaj no control or management was 
exercised in British India by the partners, its 
finding must b e accepted by us as a finding of 
fact binding on this Court and that no ques¬ 
tion of law arose on such finding. As pointed 
out in the order under S. 66(2) of th e Income- 
tax Act directing th e present reference and in 
the decision of this Court in‘ COMMISSIONER 
OF INCOME-TAX v. SHANMUGAM RUBBER 
ESTATE’, 1945-13 ITR 329 (Mad), the question 
whether the control and management of a 
firm’s business or affairs is situate wholly out 
of British India is not a mere question of fact. 
Se e also the decision in ‘INLAND REVENUE 
COMMISSIONERS v. LYSAGHT’, (1928) A. C. 
234. dealing with a question of “residence”. 
Though the Tribunal’s findings of fact are not 
open to review by this Court, the correctness 
of the inference which the Tribunal has drawn 
from facts which ar e proved or admitted may 
b e a question of law—see ‘AMERICAN 
THREAD CO. v. JOYCE’, (1912) 6 Tax Cas 1 
In ,LAND REVENUE COMMIS¬ 
SIONERS v. BRITISH SALMSON AERO 
ENGINES LTD.’, (1938) 7 ITR 245 at pTaS 
Court of Appeal. The argument of the assessee 
in this case is merely an attempt to secure for 
a bald finding on a mixed question of iaw 
and fact that unassaiJability which properly 
belongs to a finding on a question of pur e fact 
arrived at after a consideration of the relevant 
evidence—c. f. ‘GREAT WESTERN RAILWAY 

BAKER ’. 0922) 2-A. C. 1; ‘LN- 
LAND REVENUE COMMISSIONERS v. LY¬ 
SAGHT (1928) A. C. 234. Indeed, Viscount 
in the case in ‘BOMFORD v. OSBORNE’ 
(1942) A. C. 14, held that there may be cases 
where the revenue authority having proved or 
admitted facts befor e it, might deduce there¬ 
from further conclusions which are themselves 
conclusions of fact, but in such cases there 
might emerge a question of law, the question 
of law being whether th e facts proved or ad¬ 
mitted provided evidence to support th e reve¬ 
nue authority’s further conclusions of fact In 
CAMERON v. PRENDERGAST’, (1940) a’ C 
549 Viscount Maugham observed that if the 
Tribunal stated or referred to the evidence and 
held upon that evidence that certain results 

K W fh d, i U w ? s .open to the Court to differ 
from that conclusion. I n any case, it ha s been 

rvUmml °^ r again both by the Judicial 
and thjs Court that the proper legal 
effect of facts proved or admitted is essentially 

WtWnr 0 tK- 0f 1 i 3W ‘ I 4 is needless to cite autho¬ 
rity for ttys elementary proposition. 

(7) Having regard to .th e meagreness of 

?he e ferts tl £l Tril Tf 1 to S ° far as U dea k with 
the facts relevant for a determination of the 

SS*? a L 1 f sue and having regard to the face 
that the letters which wer e produced before 
aut h° r ‘‘i. e s and the Tribunal are 
referred to in th e judgment of th e Tribunal 

"K a , CaSU , al mann . er ’ w e enquired of the learn¬ 
ed counsel appearing on both sides whether the 
genuineness or authenticity of these lettere fe 
admitted by them. Both of them stated that 

Sodi> e rl t H r h*7 ere and ^at they were 

produced before th e Income-tax authorities by 
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Jhe assessee for being acted upon by the de¬ 
partment. Consequently, w e have felt our- 
selves at liberty to refer to thes e letters even 
though they have not been mad e part of the 
printed case placed before us. It is regrettable 
that no attention was paid to the preparation 
of th e records necessary for supporting the 
case of the Commissioner of Income-tax at the 
time when th e reference was made to this 
Court. 

(8) In the ‘COMMISSIONER OF INCOME- 
TAX v. CALCUTTA AGENCY LTD’, 1951-19 
ITR 191, the Supreme Court has observed that 
the jurisdiction of this Court in the matter of 
income-tax references is advisory and that the 
decision of the Tribunal on facts is final. Their 
Lordships observed that the duty of th e High 
Court was to start by looking at th e facts 
found by the Tribunal and answer the ques¬ 
tion of law on that footing and that any de¬ 
parture from this rule would convert th e High 
Court into a fact finding authority which it is 
not. Unlike the case before the Supreme Court, 
the statement of th e cas e in the present case 
was not prepared with the knowledge or ap¬ 
proval of both the parties. They did not per¬ 
use the statement of the case & did not make 
any suggestions which they might have made in 
respect thereof. To th e extent to which the 
Tribunal has found facts, w e hav e accepted 
those facts;that is to say, that the Erin Estate 
belonged to the assessee firm; that tea was 
planted in the estate and sold in Ceylon; that 
one Ponnambalam Pillai was an agent or 
superintendent looking after the trading opera¬ 
tions in Ceylon; and that th e monies realised 
by the sales of tea through brokers in Ceylon 
were paid into a local bank on which the agent 
operated. Th e letters referred to in the order 
of the Tribunal, and which therefore must 
have presumably formed part °f the evidence 
on which the Tribunal based its conclusion, 
have not yet been analysed and th e value of 
their contents has not been noticed. In view 
of the fact that thes e letters were placed be¬ 
fore the Appellate Tribunal and the revenue 
authorities and wer e also referred to in the 
order of the Tribunal w e have felt ourselves 
at liberty to look into them though they have 
not been made part of the printed case. We 
have also before us the affidavits filed by the 
partners and also the statements made by them 
before th e Income-tax authorities. 

(9) Before w e analyse the evidence and sum¬ 
marise its effect, w e might a s well indicate the 
proper method of approach to the QuesUonof 
law that is involved in the reference. This: i 
all the mor e necessary because the Tribunal 
does not seem to hav e appreciated the meaning 
and scope of S. 4-A(b) of the Inc ome-tax Act, 
on which the decision of the question depends. 

(10) S. 4-A(b) runs thus: 

“A Hindu undivided famfiy, A™ 1 or o 

association of persons is resident in British 

India unless the control and management o 

its affairs is situated wholly without British 

rn^We refer to the section as it stood at 

IS^J'cSESSSig; &&££■ 


TAX v. AR. PL. S. PL. FIRM’, 1950-18-1TR 
935 (Mad). There is, however, now available 
an authoritative exposition of the law in a 
recent judgment of the Supreme Court in ‘SUB- 
BAYYA CHETTLAR v. COMMISSIONER OF 
INCOME-TAX’, 1951-1 Mad L J 310, which 
renders it unnecessary for us to examine the 
earlier decisions. The following propositions 
may be taken as fairly well-established by the 
decisions of the Supreme Court. Th e onus ol 
proving facts necessary to establish that the 
control and management of the affairs of a 
firm is situate wholly outside British India is 
on th e assessee. The language of S. 4-A(b) 
shows that a firm is normally presumed to be 
resident in British India but such a presump¬ 
tion can be rebutted by showing that the case] 
comes within the second part of the provision, 
viz., that th e control and management of its 
affairs is situated wholly without British India. 
The onus which is cast by the section on the 
assessee must b e discharged by the production 
of evidence, that is, or must be available with 
th e assessee. The non-production of such 
material and available evidence is an infirma- 
tiv e circumstance that has to be taken into 
account against the assessee in arriving at a 
conclusion on the question whether the control 
and management of the affairs of the firm was 
situate wholly outside British India. The 
meaning and scope of S. 4-A(b) was expound¬ 
ed by Patanjali Sastri J. in ‘SUBBIAH CHET- 
TIAR v. COMMISSIONER OF INCOME-TAX’, 
ILR (1948) Mad 607, in a passage which was 
cited with approval on appeal by the Supreme 
Court. Th e learned Judge said: 

‘“Control and management’ signifies in the 
present context, th e controlling and directive 
power, the head and brain as it is sometimes 
called, and ‘situated’ implies the function¬ 
ing of such power at a particular place with 
some degree of permanence, while ‘wholly 
would seem to recognise th e possibility of 
the seat of such power Leing divided between 
two distinct and separate places.’’ 

Th~ control and management of a firm’s busi¬ 
ness is situated at the place where as was 

said in ‘DE BEERS CONSOLIDATED MINES 
LTD. v. HOWE’, (1906) A. C. 455, ‘‘where the 
central management and control actually 
abides", or. as stated in ‘SAN PAULO (BRAZI¬ 
LIAN) RAILWAY CO. LTD. v. CATER, (18J6) 
A C. 31, ‘‘the head and brain of a particular 
adventure is situate” or as stated elsewhere 
"the head and seat and the directing power 
is situated." Control of a business does not 
necessarily mean the carrying on of the busi¬ 
ness The place of control may b e different 
from the place where the physical operations 
of the business are carried on and the 
where trading activities are earned on neca 
no; necessarily b e the place or 

management. A place wherefrom oversight; or 
supervision or even tacit control o the affaus 
of the business by the owner of the busmen 
conducted abroad is regularly exercised would 
be a place where the control and ™nagemen 
is situate. There may b e control and ma age- 
ment at a particular place wher e the partner 
S the firm reside even though occasions f 
active and actual intervention with the con 

servant^—^ee V^EGYPTIAN 


f 


1852 


Kali Mudaliar v. Vedachala 


Madras 545 


HOTELS LTD.’, (1915) A. C. 1022; ‘OGILVIE 
v. KITTEN’, (1908) 5 Tax Cas 338 at p. 345. 
Control and management, therefore, means de 
facto control and management. The existence 
of a mere right or power of control and manage¬ 
ment is not the criterion. This is what the 
decision in ‘BHIMJI R. NAIK v. COMMIS¬ 
SIONER OF INCOME-TAX’, (1946) 14 ITR 334, 
referred to by the assessee laid down. It is 
not what the partners of the firm in the pre- 
-||sent case hav e power to do, but what they 
■ actually do that is of importance in determin¬ 
ing the place where the control is exercised. 
When S. 4-A(b) refers' to the control and 
management of its affairs by the firm it means 
the affairs which have some relation to the 
business whose income, profits and gains are 
sought to be taxed and not the private or 
domestic affairs of the individual partners 
having no relation to th e firm’s business. The 
execution of a power of attorney by on e of 
the partners in this case was in respect of his 
own individual or private affairs. Finally 
S. 4-A(b) itself adopts the principle recognised 
by ‘SWEDISH CENTRAL RAILWAY CO. v. 
THOMPSON’, (1925) A. C. 495, that the con¬ 
trol and management of the firm’s affairs may 
be divided and may abide in more than one 
place. If so, the firm has a dual residence in 
each of the places where it “performs some 
of the vital or organic functions incidental to 
its existence a s such”, to quote the language 
of Fazl Ali J. in the Supreme Court. 

(12) Judged by these tests, which are also 
the tests formulated by us in ‘NARSIMHA RAO 
v. COMMISSIONER OF INCOME-TAX’, 1950- 
TTR 181, how does th e present case stand? 
'AH the partners were residents of the Trichi- 
nopoly District. Th e major partners, that is 
to say, the partners who hold the largest num¬ 
ber of shares, Andiappa Pillai and Nagalingam 
Pillai were attending to the firm’s affairs from 
Trichinopoly. The estate was managed by a 
Superintendent, Ponnambalam Pillai, who was 
paid a salary of Rs. 300 per mensem. There 
was no power of attorney in his favour in con¬ 
nection with the management of the firm’s 
business. Ther e was nothing in writing to 
substantiate th e assertion of the assessee’s 
teamed advocate that Ponnambalam Pillai had 
plenary powers of management or to show that 
his status was higher than that of the head 
of an establishment maintained for the purpose 
of producing, manufacturing and marketing tea 
in Ceylon. W e have been taken through the 
letters written by Andiappa Pillai, th e part¬ 
ner from Trichinopoly District, to Ponnamba¬ 
lam Pillai in Ceylon. There is also a letter writ- 
ten by Veerappa Pillai on e of th e partners from 
Trichinopoly. The correspondence which has 
been translated and placed before us shows 
that the partners who hold the largest num- 
ber of shares, Andiappa Pillai, Veerappa Pillai 
|and Nagalingam Pillai were in the Trichino- 
Poly District, Veerappa Pillai alone going oc¬ 
casionally to Ceylon. Th e Superintendent 
rook instructions from the partners in Trichi- 
nopoly with reference to the purchase or sale of 
tea coupons and tea. He reported to them 
the current prices in the Ceylon market and 
rook instructions as regards the sale of coupons. 

I took instructions as regards th e improve- 
t0 .footed on th e estate by th e con¬ 
fection of buildings. True copies of th e day 
>ks and the balance sheet wer e sent every 
1952 Mad./69 & 70 


month to the partners in Trichinopoly. Pon¬ 
nambalam Pillai, the local agent, regularly 
reported to the partners the conditions of the 
estate, the progress of the work on the estate, 
the extent of manuring done and the current 
prices of tea leaves and tea coupons. As re- 
gards the manuring of th e tea gardens, h e asks 
lor definite instructions whether manuring 
could b e done o n a large scale and the partner 
Andiappa Pillai instructed him to do th e ma¬ 
nuring extensively. With regard to th e build¬ 
ings, he took instructions as to whether a 
particular building should be constructed or 
whether the construction of another building 
should be stopped. Even as regards the salary 
payable to petty servants of the estate, he took 
instructions as to whether an increment could 
be granted. The partner from Trichinopoly 
gav e instructions sanctioning such an incre¬ 
ment. Instructions were also given to him to 
accumulate an d keep on hand a reserve fund 
ranging from Rs. 7500 to Rs. 10000 from out 
of the realisations of the tea sales. With re¬ 
ference to labour disputes on the estate, the 
partner from Trichinopoly directed him to set¬ 
tle such disputes amicably exercising a wise 
discretion as a man on th e spot. Every year 
at the beginning of the year, a budget esti- 
mate was framed for th e work to be don e on 
the estate and submitted to the partners ard 
sanctioned by them. Whenever any large expen¬ 
diture in excess of the budgeted expenditure was 
incurred without previous sanction, the agent 
immediately reported it for approval to the 
partners at Trichinopoly. The partner at Tri¬ 
chinopoly was giving directions to th e Superin- 
tenaent as to what should b e done in connection 
with the management of th e estate. The fact 
that the action of th e Superintendent has gene- 

fhat y b , een a PP rov f d by the partners only shows 
that the Supermtendent was doing his work 
properly and without giving occasion for com¬ 
plaint. The cumulative effect of th e corres¬ 
pondence above referred to as well as the 
other circumstances adverted fo by us clearly 
p ? lr )^ to f act *h$t the control & management 
the affairs of the assessee firm were not 
situated wholly out of British India. It is quite 
clear that some part of the control and manage^ 

film 1 2249® . supe ™?sion of the affairs of die 
firm abided in Trichinopoly where all the 
partners resided. I 

(13) For these reasons, we answer th e ques- 
referred to us in th e affirmative and hold 
that the assessee firm is a resident in Bri*ish 
a - sse . ssee Pay Rs. 250 the costs 
ference ^ ommiSsloner Income-tax in this re- 

C.R.K./D.H. Answer in th e affirmative. 


A. I. R. 1952 Madras 545 
RAJAMANNAR, C. J. AND 
VENKATA RAMA IYArTj 

M. Kali Mudaliar, Appellant v. A. Vedachala 
Mudaliar and others, Respondents. 

17-^195?. PatGnt APPeal N0 ‘ 86 of 1951 * D /- 

/f) (a 4RM 0 im-7 ehic ^ S Act (1939) ’ s - M(b) and 
l m > — Change in bus timings is not 
variation in condition of permit — 

Transport Authority changing timings — jS 

appeal lies - Central Road Traffic Board set 

ting aside orders of Regional Transport Authl 


546 Madras Kali Mudaliar v. Vedachala ( Bajamannar C. J.) A. I. R. 


r ity — Government restoring: original orders of 
Regional Transport Authority — High Court 

will not interfere. 

The timings fixed by the Regional Tran¬ 
sport Authority at the time of the grant of 
the permit is not one of the conditions of 
the permit. Section 59(3) mentions the 
conditions which should be attached to 
every permit and Section 48(d)(3) gives 
power to the Regional Transport Authority 
to attach to a permit any one or more of 
the conditions mentioned in sub-clauses (i) 
to (vi) of Section 48(d). There may be 
also other conditions, but they should be 
in pari materia with the conditions men- 
toined above. The Regional Transport Au¬ 
thority is given the power to regulate the 
timings of arrival and departure of stage 
carriages whether they belong to a single 
owner or several owners. This power to 
regulate has nothing to do with the grant 
of the permit to individual owners. The 
only condition in this matter would be a 
condition that the timing as fixed from 
time to time should be exhibited on the 
stage carriage and the timing so exhibited 
should be observed. For a breach of any 
of these conditions, a permit may be can¬ 
celled, under Section 60 of the Act. Where 
the Regional Transport Authority changes 
the timings. Section 48-A has no applica¬ 
tion. because there has been no variation, 
cancellation or addition to any condition 
attached to a stage carriage permit. It fol¬ 
lows that Section 64 has equally no appli¬ 
cation. It is only if there is any varia¬ 
tion of a condition that Clause (b) of that 
section would apply. Clause (f) also has 
no application. The person opposing an 
application for variation cannot be deemed 
to be a person opposing the grant of a per¬ 
mit within Sec. 64(f). Therefore an ap¬ 
peal against the order of the Regional 
Transport Authority changing the timings 
to the Central Road Traffic Board is not 
maintainable. The order of the Central 
Road Traffic Board purporting to set aside 
the order of the Regional Transport Autho¬ 
rity on appeal is therefore void, and the 
original order of the Regional Transport 
Authority stands unaffected. Where the 
Government sets aside the order of the 
Central Road Traffic Board and restores 
the order of the Regional Transport Autho¬ 
rity, the High Court will not quash an 
order of the Government the Tesult of 
which has been to maintain a lawful order 
passed by the Regional Transport Autho¬ 
rity which could not be interfered with on 
appeal and which had been improperly set 
aside by the Central Road Traffic Board. 

(Para 3) 

Anno : Motor Vehicles Act, S. 64 N. 1. 

(b) Motor Vehicles Act (1939), S. 64(b) — 
Clause does not confer right of appeal on per¬ 
son against order varying the condition of per¬ 
mit of another. 

The proper construction of Clause (b) 
to Section 64 is to confine its application 
to persons aggrieved by the revocation or 
suspension of the permits granted to them 
or aggrieved by any variation of the condi¬ 


tions of such permits granted to them. That 
clause does not confer a right on a person 
to appeal against an order varying the 
condition of a permit granted to another 
person. (Para 4) 

Anno : Motor Vehicles Act, S. 64 N. 1. 

R. Rajeswara Rao, for Appellant; S. Ranga- 
swami Iyengar and the Government Pleader, 
for Respondents. 

RAJAMANNAR C. J.: This is an appeal 
against the judgment and order of Subba Rao 
J. quashing an order of the Government dated 
5th July 1951 passed under S. 64-A of the 
Motor Vehicles Act. The first respondent be¬ 
fore was granted two stage carriage permits 
for the route from Vanangupet to Madras. The 
time fixed for starting the two buses, the one 
from Madras and the other from Vanangupet 
was 7 a.m. The appellant before us was grant¬ 
ed a permit for the route between Vanangu¬ 
pet and Madhurantakam. The time fixed for 
starting of his bus was 8-5 a.m. Th e Regional 
Transport Authority on an application by the 
appellant changed the timings for his bus to 
6-40 a.m. ins:ead of 8-5 a.m. by his order dated 
21st July 1950. Against this order, the first 
respondent herein preferred an appeal to the 
Central Road Traffic Board which restored the 
original timings. Thereupon the appellant 
preferred a revision to the Government under 
S. 64-A of the Motor Vehicles Act. The Gov¬ 
ernment set aside the order of the Central 
Road Traffic Board and restored the order of 
the Regional Transport Authority. There was 
an application to this Court for a writ of cer¬ 
tiorari to quash the order of the Government 
and this Court allowed that application and 
quashed thp order on the ground that the order 
on the face of it did not disclose why the 
Government passed the order under S. 64-A. 
The appellant again moved the Government 
subsequent to the order of this Court and the 
Government onc e again set aside the Central 
Road Traffic Board’s order and restored the 
order of the Regional Transport Authority. The 
lirst respondent again filed another applica¬ 
tion which came on before Subba Rao J. The 
learned Judge first heard and overruled a pre¬ 
liminary objection raised by the appellant to 
the maintainability of the application for 
a Writ of Certiorari based on the ground that 
the order of the Regional Transport Authority 
in fixing the timings was an administrative 
act and therefore the order of Centra] .Road 
Traffic Board made on appeal and the order 
of the Government passed under S. 64-A in 
revision were also administrative orders not 
liable to b e quashed by a Writ of Certiorari. 
The learhed Judge then held that viewed as 
a judicial order, the order of th e Government 
must be set aside because the Government had 
not assigned any reasons for their conclusion. 
His conclusion is stated thus: 

“In the present case the latest order of the 
Government is only a mechanical repetition 
of the words in S. 64-A of th e Act. I is not 
a judicial determination of 
laid down in S. 64-A, which entitle them o 
interfere with the order of the subordinate 
authorities. I have, therefore, no alternative 
but to quash the order of the Government. 
In our opinion, the appeal must be allowed, 
but on a ground which apparentlydidnot loom 
large before the learned Judge, though it can 
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not be said that the point was not taken at all. 
It was contended by Mr. Bhashyam Alyangar, 
lot the appellant that an appeal from the order 
of the Regional Transport Authority changing 
the timings of his bus did not lie to the Cen¬ 
tral Road Traffic Board and therefore the 
Government by restoring the order of the Re¬ 
gions’ Transport Authority was in effect doing 
a proper thing, because the order of the Re¬ 
gional Transport Authority had become final. 
|ffhe only provision in th e Motor Vehicles Act 
which confers a right of appeal in certain speci¬ 
fied cases is S. 64. The question is whether 
the first respondent herein could be deemed 
to fall under any of the clauses (a) to (g) of 
that section. The learned Judge (Subba Rao 
J.) was apparently inclined to take the view 
that he would fall within clause (b), namely, 
any person "aggrieved by the revocation or 
suspension of the permit or by any variation 
of the conditions thereof.” Before us Mr. Ran- 
gaswapii Aiyangar for the first respondent 
suggested a s an alternative claus e (f), which 
runs thus: 


“Any person being a local authority or police 
authority or an association which, o r a per¬ 
son providing transport facilities who having 
opposed the grant of q permit is aggrieved 
by the grant thereof or by any condition 
attached thereto.” 


We have considerable doubt as to the correct¬ 
ness of the learned Judge’s conclusion so far 
as clause (b) is concerned. But it is not neces¬ 
sary to deal with this aspect of the matter, 
because we agree with Mr. Bhashyam Aiyan¬ 
gar that the change of the timing of the peti- 
itioner’s bus cannot b e held to b e a variation 
of any of the conditions of th e permit. If it 
is not, then neither clause (b) nor clause (f) 
will apply. 


(2) The material provisions of th e Act which 
have any bearing on the question which falls 
for decision are Secs. 46, 47, 48, 48-A and 59. 
S. 46 deals with an application for a stage 
carriage permit. It provides that such an 
application shall contain certain particulars. 
Mr. Rangaswami Ajyangar contended that all 
thes e particulars when incorporated in the 
permit would become conditions of the per- 
nut. We have no hesitation in rejecting this 
contention. One of th e particulars which has 
to be mentioned in the application is the type 
of 4 he vehicle in respect of which th e applica¬ 
nts is made. Surely it cannot be contended 
that the mention of the particular type in the 
permit would amount to imposing a condition 
to respect of th e permit. S. 46 deals with the 
stage of an application by the owner of the 
vehicle and does not purport to deal with the 
renditions which may be imposed by the autho¬ 
rity granting the permit. S. 47 prescribes the 
procedure which the Regional Transport Autho- 
■“ty has to follow in considering applications 
»r stage carriage permits. He is enjoined to 
nav e regard to certain matters and to take 
jnto consideration any representations made 
SJgWW already providing road transport 
acuities along or near the proposed route or 
oy any local authority or police authority with- 
jn whose jurisdiction any part of the proposed 
W«te, may lie or by any association interested 
Provision of road transport facilities. 

S. 47(2), the Regional Transport Autho- 
1* bound to refuse to grant a stage carri¬ 


age permit if it appears from any time table 
furnished that the provisions of the Act re¬ 
lating to the speed at which vehicles may be 
driven are likely to be contravened. S. 48^ 
confers certain powers on the Regional Trans¬ 
port Authority. These powers are not all of 
th e same nature and do not belong to the 
same category. The only common thing is 
that these powers are to be exercised in the 
interests of the public and to provide adequate 
transport facilities to the public. The powers 
conferred are, (a) the power to limit the num¬ 
ber of stage carriages in any particular region 
or in any specified area or on any specified 
route, (b) the power to issue a stage carriage 
permit in respect of a particular stage carriage 
or a particular service of stage carriages, (c) 
the power to regulate timings of arrival or 
departure of stage carriages whether they be¬ 
long to a single or more owners, (d) power to 
attach to a stage carriage permit any pre¬ 
scribed condition or any one or more of the 
conditions enumerated in sub-clauses (i) to (vi) 
of clause (d). The relevant sub-clause is sub¬ 
clause (iii) which runs as follows: 

“That copies of the fare table and the time 
table shall be exhibited on the stage carriage 
and that the fare table and time table so 
exhibited shall be observed.” 

Under S. 48-A, the Provincial Authority is 
entitled to vary, cancel or add to any condi¬ 
tions attached to a stage carriage permit In 
pursuance of clause (d) of S. 48. S. 59(3) 
prescribes the conditions to which every per¬ 
mit is subject They are, 

(a) that the vehicle or vehicles to which the 
permit relates are at all times so main¬ 
tained as to comply with the require¬ 
ments of Chapter V and the rules made 
thereunder, 

(b) that the vehicle or vehicles to which the 
permit relates are not driven at a speed 
exceeding the speed lawful under this 
Act; 

(c) that any prohibition or restriction im¬ 
posed & any maximum or minimum fares 
or freights fixed by notification made un¬ 
der S. 43 ar e observed in connection with 
any vehicle or vehicles to which the 
permit relates; 

(d) that the vehicle or vehicles to which the 
permit relates are not driven in contra¬ 
vention of the provisions of S. 72; 

(e) that the provisions of this Act limiting 
the hours of work of drivers are observed 
in connection with any vehicle or vehi¬ 
cles to which the permit relates; and 

(f) that the provisions of Chapter VTII so far 

as thev anply to the holder of the permit 
are observed. 


(3) In exercise of the powers conferred on 
S? IT 6 o ™ ,es have been framed un- 

u Ru,e 1 S relates to the 

of timings. It runs thus: 

“The transport, from time to time may (i) by 
f, ?T r , a '. °. rder Prescribe a schedule of 

aSTSute: “ mases runnlne on sped - 



J ''VJS a s . pedal ° rder - prescribe a schedule 
of timings for each stage carriage." 

R. 270 provides that when a schedule of timings 
has been prescribed under R. 269, every stage 
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carriage °n such a route shall run in accor¬ 
dance with it, except when prevented by ac¬ 
cident or other unavoidable cause or when 
otherwise authorised in writing by the autho¬ 
rity granting th e permit. R. 208 is in these 
terms: 

“(a) Upon application made in writing by 
the holder of any permit, th e Transport 
Authority may at any time, in its dis¬ 
cretion, vary the permit or any of the 
conditions thereof subject to the provi¬ 
sions of sub-rule (b). 

(b) If th e application is for the variation of 
the permit by the inclusion of an addi¬ 
tional vehicle or vehicles or if the grant 
of variation would authorise transport 
facilities materially different from those 
authorised by the original permit the 
Transport Authority shall deal with the 
application as if it were an application 
for a permit.” 

In our opinion, th e time fixed by the Re¬ 
gional Transport Authority at the time of the 
grant of the permit is not one of the conditions 
of the permit. The sections above referred to 
clearly indicate what is meant by a condition 
attached to a stage carriage permit. S. 59(3) 
mentions the conditions which should b e at¬ 
tached to every permit and S. 48(3) gives 
power to the Regional Transport Authority to 
attach to a permit any one or more of the con¬ 
ditions mentioned in sub-clauses (i) to (vi) of 
S. 48(d). There may be also other conditions, 
but they should be in ‘pari materia’ with the 
conditions mentioned above. The Regional 
Transport Authority is given the power to 
regulate the timings of arrival and departure 
of stage carriages whether they belong to a 
single owner or several owners. This power 
to regulate has nothing to do with the grant 
of the permit to individual owners. It is a 
comprehensive power conferred on the autho¬ 
rity to be exercised in the interests of the 
general public. The only condition in this 
matter would be a condition that the timing 
as fixed from time to time should be exhibited 
on the stage carriage and the timing so exhi¬ 
bited should be observed. For a breach of any 
of these conditions, a permit may be cancelled, 
under S. CO of the Act. We think, therefore, 
S. 48-A, has no application to this case, be¬ 
cause there has been no variation, cancella¬ 
tion or addition to any condition attached to 
[a stage carriage permit. It follows that S. 64 
has equally no application. It is only if there 
is any variation of a ,condition that clause (b) 
of that section would apply. Cl. (f) also has 
no application. It cannot. be said that the 
'first respondent is a person who had opposed 
the grant of a permit. It is true that S. 208 
provides that if there is an application for the 
variation of the permit which would autho¬ 
rise transport facilities materially different 
from those attached to the original permit, the 
procedure to be followed is the same as that 
prescribed for considering applications for per¬ 
mit- but we do think that because this proce¬ 
dure applies, the person opposing an ap¬ 
plication for variation could be deemed 
[to be a person opposing the grant 
of a permit within S. 64(f). We must, there¬ 
fore hold that an appeal against the order of 
If he ' Regional Transport Authonty changing 
l*he timings to the Central Road Traffic Board 


was not maintainable. The order of the Cen¬ 
tral Road Traffic Board purporting to set aside 
the order of the Regional Transport Authority 
on appeal is, therefore, void. The result is 
ihat th e original order of the Regional Trans¬ 
port Authority stands unaffected. This is 
exactly the result of the order of the Govern¬ 
ment setting aside the order of the Central 
Road Traffic Board and restoring the order of 
the Regional Transport Authority. In these 
circumstances, we see no reason why this Court 
should quash an order of the Government the 
result of which has been to maintain a lawful 
order passed by the Regional Transport Autho¬ 
rity which could not be interfered with on 
appeal and which had been improperly set 
aside by the Central Road Traffic Board. 

(4) Even if the timing can be said to be a 
condition attached to a permit, we do not agree 
with the learned Judge that the first respon¬ 
dent could be treated as a person aggrieved 
by the variation of the conditions of the per¬ 
mit within the meaning of clause (b) of S. 64. 
The expression "the permit" in that clause 
must obviously refer to the permit mentioned 
in clause (a).’ That permit is a permit grant¬ 
ed to any person by th e Transport Authority. 
We think the proper construction of that clause 
is to confine its application to persons aggrieved! 
by the revocation or suspension of the' 
permits granted to them or again aggrieved; 
by any variation of the conditions of such 
permits granted to them. That clause does 
not confer a right on one person to appeal 
against an order varying th e condition of a 
permit granted to another person. 

(5) In this view it does not become neces¬ 
sary to examine th e correctness of the learned 
Judge’s conclusion on the other important 
question argued before him as to the nature 
of the order of th e Regional Transport Autho¬ 
rity in fixing or regulating the timings. On 
the merits we hold that the order of the Cen¬ 
tral Road Traffic Board was void because 
there was no appeal against the order of the 
Regional Transport Authority. 

(6) The appeal is allowed and the order 
the learned Judge quashing the order of the 
Government is set aside and the a PPbcation 
(W. P. No. 171 of 1951) is dismissed. There 
shall be no order as to costs. 

C. R. K./R. G. D. Appeal allowed. 
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M. R. Kalyana Krishna Ayyar, Petitioner v. 
Lakshmi Ammal and others, Respondents. 

Civil Revn. Petns. Nos. 1590 and 1591 of 1949, 
D/- 9-3-1951. 

t Court-fees Act (1870), S. 7 (IV-A) (Mad) 
— Suit by trustee for recovery of trust pro¬ 
perty sold as result of decree obtained on mon¬ 
gage created by previous trustee — Court-M* 
payable when plaint alleges void nature of tran 
saction and when it ignores it. 

For a determination of the question as to 
what the proper court-fee is, the allegations i 
the plaint alone are to be looked into. 

A trustee cannot be said to have any bene¬ 
ficial interest in the trust property and there¬ 
fore when he seeks to recover possession oi 
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property invalidly alienated by a preceding 
trustee, by a suit for a declaration that a de¬ 
cree obtained against the trust was void so far 
as the trust was concerned, he cannot be deem¬ 
ed to be litigating on any title vested in him¬ 
self. The correct principle applicable to mat¬ 
ters of this kind is that a succeeding trustee 
may sue to recover possession of property ig¬ 
noring an invalid or void alienation by the 
^previous trustee and in such a case it is for 
tuhe alienee to substantiate that the alienation 
or transaction by the previous trustee is valid 
and binding on the trust. If the alienee does 
not substantiate such a transaction, it is open 
to the succeeding trustee to recover the property 
as if such an alienation did not exist. The bur¬ 
den of proof in such a case should be on the 
alienee and not on the trustee, and these are 
matters to be gone into in the trial of the suits. 
If the plaintiff persists in keeping the allega¬ 
tions of the alleged void decree in the plaint as 
framed then he has to pay court-fees under 
Section 7, Clause (iv-A) (Mad), on the basis 
of cancellation of decrees referred to in the 
plaint. But if the plaintiff is prepared to de¬ 
lete those portions of the plaints by amending 
the same and simply sue to recover possession 
of the suit properties on the foot of the title of 
the temple, the court-fee as for recovery of pos¬ 
session and mesne profits, is sufficient. Case 
law reviewed. (P aras 4> 5> 6) 

Anno : Court-fees Act, S. 7 (iv-A) (Mad) N. 1. 

S. Venkatachala Sastri and N. Sundara Iyer 
for Petitioner; The Government Pleader, for 
Respondents. 

f Cases referred to : 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’21) 43 All 547: (AIR 1921 All 118 F B) 

(’43) ILR (1943) Bom 19: (AIR 1943 Bom^t) 
(’33) AIR 1933 Lah 397: (141 Ind Cas 634^ 4) 

• (’14) 37 Mad 420: (AIR 1914 Mad 445)^ 4) 

(’18) 41 Mad 124: (AIR 1918 Mad 464) ^ ^ 
(’24) 46 Mad L J 341: (AIR 1924 Mad 61£> P (1)) 

(’27) 53 Mad L J 533: (AIR 1927 Mad 911) 4> 

(’30) 59 Mad L J 714: (AIR 1930 Mad* 881)’ 4) 

(’37) 45 Mad L W 380: (AIR 1937 Mad 449) 4) 

(’40) AIR 1940 Mad 628: (1941-1 Mad L J P 329) 
(’40) ILR(1940) Mad 123: (AIR 1939 Mad P 867) 

fnpn* < 194 °) Mad 259: (AIR 1940 ( Mad 3 ’ll3 

(I941) Mad 708: 1941-1 Mad L J*414- 
'.(AIR 1941 Mad 493) (Pr 3 ) 

(49) CRPNo. 426 of 1949: (AIR 1951 Mad 793) 

ORDER: On a court-fee slip of the inspert- 
“SCWfee Examiner, the learned Subordi- 

cu. te nf Jud £ e u°L Palgl ? at held ^at in the suits 
jvj ^ es ? c,vl1 revision petitions arise, 

5®, Plaintiff should pay court-fee under S 7 

baS Se of the Court-fees Act, on the 

of the cancellation of the decrees referred 

* 


to in the plaints in those suits. Th e plaintiff 
contends that thg order of the learned Sub¬ 
ordinate Judge directing the payment of court- 
fee on the above basis, is without jurisdiction 
and seeks tp revise the orders of the lower 
Court. 

(2) Both the suits are for recovery of pos¬ 
session of immovable properties on the 
strength of titl e with rents or mesne profits. 
The plaintiff is the executive officer of the 
Mangalam Anchumarthi temple in PaJghat 
taluk, appointed by the Hindu Religious En¬ 
dowments Board and seeks to recover posses¬ 
sion of the properties mentioned in th e plaints 
on the strength of the title of the temple. In 
the plaints it is stated that the previous trus¬ 
tees have, without th e sanction of the Hindu 
Religious Endowments Board, created mort¬ 
gages over suit properties which culminated in 
decrees being passed for certain amounts 
charging the properties and as a result of such 
decrees, those properties were sold in Court 
auction and purchased by the defendants, some 
of whom h,av e alienated the sam e to third 
parties. It is stated in the plaints that these 
mortgages and sales are not binding on the 
trust and therefore the executive officer, on 
behalf of th e temple, is entitled to recover 
possession of th e properties with past mesne 
profits and damages as claimed in the plaints. 

(3) Thg learned Subordinate Judge held that 
the plaintiff being the present executive officer 
is not entitled to ignore these mortgages and 
sales but should pay court-fee as if for can¬ 
celling all these decrees and on that basis the 
plaintiff was asked to pay additional court- 
fee valuing the suits under S.' 7, Clause (iv) (a) 
of th e Court-fees Act. The previous heredi¬ 
tary trustees of th e suit temple are arrayed 
among the defendants and the purchasers as 
well as their alienees are also made defendants. 
The learned Judge relied upon a decision of 
this Court in ‘RAMASUBBA AIYAR v. AYYA- 
LU NAIDU', ILR (1941) Mad 708: 1941-1-M L 
J 414, where certain persons, representing the 
general body of worshippers in a temple, sued 
for a declaration that a decree obtained against 
th e temple trustees was collusive and not bind¬ 
ing on the temple and therefore wanted a de¬ 
claration to that effect. In such a case, it 
was found that they are liable to pay court- 
fee under S. 7, clause (iv) (a) of the Court- 
fees Act. That decision proceeded cn the 
basis that since the plaintiffs wanted to repre¬ 
sent th e temple itself and wer e not suing as 
individuals, they could do so only if the de¬ 
cree against th e temple is cancelled. Mockett 
J. considered various cases of this Court in¬ 
cluding one by Venkataramana Rao J. in 
•VALLABHACHARYULU v. ■ RANGACHARYU- 
LU’, 45 Mad L W 380 and came to the conclu¬ 
sion that the suit ought to b e valued in that 
way. The learned Subordinate Judge distin¬ 
guished the two cases cited on behalf of the plain- 

SSL&U . ,RAJAH 0F KALAHASTI v. MUNI 
VENKATADRI RAO GARU’. 53 Mad L J 533 
and ‘LAKSHMUDU v. RAMUDU’, ILR (1940) 
Mad 123, on thg ground that those cases related 
to a total prohibition regarding alienation and 
as such, any such alienation would not be 
binding on the properties or on the estate. 

(4) It is quite clear that for a determination 
of the question as to what the proper court- 
fee is, the allegations in the plaints alone have 
to be looked into, though there is a body of 
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case law to th e eflect that the substance of the 
suit has got to be considered when ascertaining 
the proper court-fee. See ‘CHIDAMBARANA- 
THA v. NALLAS1VA*, 41 Mad 124 It has been 
held by a Bench of this Court in ‘M. V. CHAP- 
PAN v. P. RARU\ 37 Mad 420. that where the 
trustee of a Malabar devaswom first executed 
an othi for Rs 50 and subsequently renewed 
the same in a consolidated othi for Rs. 165U 
and further created a purankadam (mortgage) 
for Rs. 1500 ever the same pioperty. ana me 
succeeding trustee sued to redeem the othi for 


Rs. 50 treating the later mortgages as invalid 
and not binding on the trust, the suit as fram¬ 
ed was maintainable, because the succeeding 
trustee was not bound to sue to set asid e the 
later mortgages created by his predecessor. On 
the facts ol that particular case, it happened 
that the trustee who created the first mortgage 
was a karnavan of a tarwad and the subse¬ 
quent trustee was the succeeding karnavan 
because the hereditary trusteeship in the tem- 

S le vested in the family. The learned Judges 
eld that treating the case as that of a mem¬ 
ber of tarwad seekuig to recover possession of 
properties mortgaged by his karnavan it is 
unnecessary for the member to set aside the 
mortgage granted by the karnavan. It is open 
to the succeeding karnavan to recover posses¬ 
sion on the title of the tarwad and he would 
be entitled to recover such possession if the 
defendant does not prove the validity and 
binding effect of the alienations on the other 
members of the tarwad. The learned Judges 
further expressed the opinion that the case 
would be different where the plaintiffs them¬ 
selves have executed the instrument under 
which the defendant claims. This decision has 
been considered as settling the law that where 
a succeeding karnavan of a tarwad impugns 
a previous transaction by his predecessor in 
office, it is open to him to ignore the transac¬ 
tion and recover the property on the strength 
of the title of the family or on the strength of 
any valid transaction binding on the tarwad. 
But the facts of the case show that the suit 
related to property which belonged to a temple 
and the karnavan was only a trustee. In my 
opinion that principle should be applied to 
cases of trustees of public temples also. If a 
trustee aliqnates property or creates an encum¬ 
brance over the property, which would not be 
binding on the trust, it is open to th e succeed¬ 
ing trustee to ignore such a transaction and 
claim the property on the basis of th e title of 
the temple. So far as public trusts are con¬ 
cerned,’ the principle governing the representa¬ 
tion in suits is laid down in ‘RATNAM PiLLAI 
V. NATRAJA DESIKAR’, 46 Mad L J 341 and 
that principle is that on the death or removal 
of a trustee impleaded in a suit what takes 
place is the devolution of the office, and the 
person entitled to be impleaded in the suit is 
the successor to the office. This is not affected 
by the fact that the office is hereditary which 
merely means that the office holder must be 
sought among the heirs or in the tarwad of 
the deceased. See 'SEKHARA MENON v. 
NARAYANAN’, 59 Mad L J 714. As one 
trustee does not claim to succeed to the rights 
-and obligations of another trustee, but simply 
comes into th e Office as representing the trust, 
it cannot be said that the actions of a previous 
trustee can b e held to b e valid and binding on 
the succeeding trustee, if such actions would 


not bind the trust. It is also clear that a trustee 
himself is not estopped against his own ac¬ 
tions. The learned advocate for the petitioner, 
in addition to relying upon the two cases quot¬ 
ed befor e the learned Subordinate Judge, also 
i"vited my attention to 'RAMU MUDALI v. 
SHOBAGMUL’. AIR (27) 1940 Mad 628 and 
'KATWARI v. SITARAM TIWARI', 43 All 547 
(F B) to the effect that in th e circumstances 
of a case like th e present, the sale can b e ig- 
nored. Wadsworth J. in ‘RAMU MUDALI v. ^ 
SHOBAGMUL’, AIR (27) 1940 Mad 628, held 
that where, on the face of the decree, it can be 
seen that th e Court which passed the decree 
had no jurisdiction, or if ther e are apparent 
reasons for doubting its jurisdiction to pass 
the decree, then the executing Court can go 
into the question whether or not the decree is 
a nullity; but the extent to which the execut¬ 
ing Court can go into the validity of a decree, 
which is no, °n its face one passed without 
jurisdiction, is very limited. It is difficult 
to see how this decision can have any applica¬ 
tion to the facts of the present case, because 
on the face of th e decree on th e mortgage to 
which the then trustees were impleaded as 
parties, it cannot be held that it was void or 
inoperative. In the Allahabad case, 43 All 
547 (FB), the learned Judges had to consider 
a sale of certain property in contravention of 
S 20 of the Agra Tenancy Act, 1901, and they 
held that an executing Court is entitled to go 
into the question as to whether the decree 
for sale of the occupancy holding is contrary 
to S. 20 of the Agra Tenancy Act, 1901. even 
ii the decree, on the face of it. is one directing 
the sale of the holding or is a simple money * 
decree. This case is mor e analogous to the 
case in ‘RAJAH OF KALAHASTI v. MUNI 
VENKATADRI RAO GARU’. 53 Mad L J 533, 
where Odgers and Curgenven JJ. held that m 
view of thp object of the Madras Impartible 
Fctates Act of 1904. viz., the preservation pf 
the estates included in th e schedule to it in 
th« hands of successive heirs as a measure of 
public policy, a succeeding holder of an im¬ 
partible zamindary is entitled to raise the ob¬ 
jection against th e sal e of any portion of the 
estate for a debt due from a previous zamin- 
dar for pavment of arrears of land revenue 
on the zamindary. The fact that a final decree 
making the estate liable for such a debt in tne 
hands of a successor has been passed without 
objection, or even by consent, in the absence 
of the Collector’s consent in writing, is no oar 
to the executing Court holding, at the in . s,an f® 
of the successor, that the decree is invalid a, ' d 
unexe-utable as against the estate. This deci¬ 
sion proceeded on the footing that the alien* 
tion of an impartible estate, in contravention 
of S. 6. is opposed to public policy. Withiregard 
to a Deeabandham inam. it has been h® ! id tn 
‘LAKSHMUDU v. RAMUDU’ ILR O 940 Mad 
123 at nn 129 and 145 that the sale of such an* 
inam-holding being void, as it is 
public polirv. such a sale would not bind 
properties. The excention to the general 
that an executing Court could not go; behind 
a is further illustrated in the judgment 

in ‘THAKER DAS v. ROSHAN DIN AIR ( J 
1933 Lah 397 Where a non-agriculturist J 
whom agricultural land has been mortgage* 
applies for sale of th e mortgaged property n 
execution of a decree which allows Wm to 
recover the mortgage money by sale of the 
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mortgaged property, the executing Court must 
hold its hand and not put to sale th e property 
which has been rendered non-saleab. e by tne 
Alienation of Land Act, Punjab, in spite of 
the fact that th e decree-holder has obtained 
a decree for sale of th e property. The principle 
enunciated here is precisely the sam e as mat 
enunciated in ‘LAKSHMUDU v. RAMUDU’, 
1LR (ly40) Mad 123. Reference may also be 
made to ‘BAI SURAJ v. HARIBHAI*, ILR 
4<(1943) Bom 19 for a similar proposition. But 
' none of these cases can be of real help for 
considering the question now at issue because 
if the Endowments Board had granted sanc¬ 
tion to the mortgage which was for the neces¬ 
sity and benefit of th e trust, then the sale would 
be valid. Ail that S. 76 of the Madras Hindu 
Religious Endowments Act, II of 1927, states 
is that a mortgage, sale or exchange, and a 
lease for a term exceeding five years, of im¬ 
movable property belonging to a temple, shall 
not be valid or operative unless such an aliena¬ 
tion is necessary or beneficial to the temple and 
is sanctioned by the Board. Whether the alie¬ 
nations in question, which fructified into the 
mortgage decrees, ar e necessary or, ar^ bene¬ 
ficial to the temple, and have been sanctioned 
by the Board are questions of fact which had 
to b e decided in th e suits and th e mere fact 
that the plaints recite that such alienations 
have not been sanctioned by the Board and are 
not beneficial would not make them not bind¬ 
ing on th e temple at all. 

(5) Mr. V. V. Raghavan for the Government 
Pleader invited my attention to a recent deci¬ 
sion of the learned Chief Justice and Viswa- 
Vnatha Sastri J. in ‘D. NARASAMMA v. D. 
SATYANARAYANA*. C. R. P. No. 426 of 1949: 
(AIR (38) 1951 Mad 793) where this Court, 
after considering th e various cases, held that 
where a minor questions the validity of a 
decree passed against him, it cannot b e said 
that the decree was ‘ex facie* void or one 
passed without Jurisdiction, and therefore in a 
suit to set aside such a decree the proper Court 
fee payable is as if it is one for cancellation 
of the decree within the meaning of S. 7, 
Clause (iv) (a) of the Court-fees Act. The 
learned Judges also referred to rule (2) of the 
Court-fee rules framed under S. 9 of the Suits 
Valuation' Act which came into force on 1-11- 
1943 and is printed at page 174 of a useful 
. publication, "A Guide to the Law of Court- 
fees in Madras by Krishnamurthi and Mathur- 
bhutham”. Rule 2 states that in suits for a 
declaration, or for an injunction consequent on 
a declaration, that a decree for money, or any 
other property having a money value, is not 
binding on the plaintiff who was not a party 
u n he decree » the subject matter of the suit 
snail, for purposes of jurisdiction and Court- 
fee, be valued at th e amount or value of the 
jLproperty for which the decree was passed. This 
■**nile was not brought to th e notice of the 
learned Judge in the lower Court. Reference 
was also made to observations in the judgment 
ta ‘RAMASWAMI v. RANGACHARIAR*, ILR 
(1940) Mad 259 at pp. 260 and 278 (FB) regard¬ 
ing the liability of a quondam minor suing 
to set aside decrees obtained against the joint 
ttindu family of which h e was a member. It 
K*as held therei n that in respect of alienations 
ISgBthe father under which possession had pas- 
wtto the alienees, as the minor was in effect 
for their being set aside and for his 


being placed in possession of his share of the 
property alienated, he must stamp his relief 
in accordance with th e provisions of S. 7 (ivX 
of tne Court-lees Act; and in respect of decrees 
passed against the minor in suits in which he 
had been ‘eo ncmine* impleaded as a party, 
he must pay Court-fee as prescribed by S. 7, 
Clause (iv) (a) of the Court-fees Act. Such 
decrees would bind th e plaintiff until set aside 
and therefore he cannot seek to obtain a deci- 
' sion on the footing that his interest in the 
joint family property is not affected by them. 
Therefore the learned Judges held that the 
plaintiff must b e held to hav e impliedly asked 
for their cancellation and must accordingly 
stamp his plaint ‘ad valorem* on th e amount 
of the decrees and not merely cn his share 
fraction, as his liability is for th e full amount, 
though limited to the extent of his share in the 
family estate. It seems to me that th e principle 
enunciated therein, though analogous, cannot be 
applied ‘ad idem' to the case of a trustee. A 
trustee cannot be said to have any beneficial 
interests in the trust property and therefore 
when he seeks to recover possession of property 
invalidly alienated by a preceding trustee, (by?) 
a suit for a declaration that a decree obtained 
against the trust was void so far as the trust 
was concerned, he cannot be deemed to be 
litigating on any title vested in himself. The 
correct principle applicable to matters of this 
kind is that a succeeding trustee may sue to 
recover possession of property ignoring an in¬ 
valid or void alienation by th e previous trustee 
and in such a cas e it is for th e alienee to sub¬ 
stantiate that the alienation or transaction by 
the previous trustee is valid and binding on the 
trust. If tho alienee does not substantiate such 
a transaction, it is open to the succeeding 
trustee to recover the property as if such an 
alienation did not exist. The burden of proof 
in such a cas e should be on the alienee and not 
on the trustee. 

(6) Therefore if the plaintiff in these cases 
had sued for recovery of possession of the pro¬ 
perties on the strength of the title of the tem¬ 
ple treating ffie defendants as trespassers liable 
to pay mesn e profits, then th e plaintiff need 
pay court-fee only for recovery of possession 
and mesne profits and nothing more. But the 
matter has been complicated by lengthy allega¬ 
tions in the plaints regarding th e invalidity 
of the mortgages created by the previous trus- 
teej as well as the void nature of th e decrees 
obtained against th e previous trustees. As I 
have already stated, ‘ex facie*, it cannot be said 
that the Board did not grant sanction for tha 
execution of the mortgages or that such mort¬ 
gages are not necessary or beneficial to tha 
trust. Those are matters to be gone into in tha 
trial of the suits. Therefore, if the plaintiff per¬ 
sists in keeping thos e allegations in the plaint 
as framed, it cannot be said that th e order of 
the lower Court is wrong. But if th e plaintiff 
is prepared to delete thos e portions of the 
plaints by amending the same and simply sues 
to recover possession of the suit properties on 
1h» foot of the title of the temple, the court- 
fee h e has paid would be sufficient. If h e is so 
advised, he can amend the plaints and in such 
a case it would be the duty of the defendants 
to prove that the mortgages and th e decrees 
are binding on the temnle. In my opinion the 
order of the lower Court cannot b e said to be 
without jurisdiction on the footing of the plaint* 
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as now framed. Th^ civil revision petitions are 
therefore dismissed, hut in th e circumstances, 
without costs. 

C.R.K./ R.G.D. Revisions dismissed. 
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BALAKRISHNA AYYAR J. 

Ponnammal alias Guruvammal and others. 
Petitioners v. Kanthammal and others, Respon¬ 
dents. 

Civil Revn. Petn. No. 1383 of 1950, D/- 16-4- 
1951. 

Court-fees Act (1870), S. 7(iv) (c), and 7 
(iv-A) (Mad) — Suit for possession and de¬ 
claration that surrender deed was null and 
void — Court-fee payable — (Specific Relief 
Act (1877), S. 39). 

A person who is not a party to a decree or 
a document is not bound to sue for its can¬ 
cellation. In fact, it is logically impossible for 
a person who is not a party to a document or 
to a decree to ask for its cancellation. AIR 1940 
Mad 113 <F B) and AIR 1939 Mad 894, Foil. 

(Para 2) 

Where, therefore, a plaintiff sued to recover 
possession of property and there being doubt 
whether she was entitled to recover the pro¬ 
perty on her sole behalf prayed in the alterna¬ 
tive for recovery of possession either for her¬ 
self alone or on behalf of herself and defen¬ 
dant 1 and also prayed for a declaration that 
surrender deed executed by defendants 1 and 
2 in fdvour of defendant 3 and the alienations 
made by these defendants were null and void. 

Held that the relief which the plaintiff asked 
could be given without a cancellation of the 
document and therefore she was not required 
to pay court-fee for the cancellation of the 
document. (Paras 3, 4) 

Anno : C. F. Act. S. 7(iv)(c) N. 5 Pt. 13; Spe. 
Rel. Act, S. 39 N. 3. 

T. M. Krishnaswami Iyer and N. Sivarama- 
krishna Iyer, for Petitioners; The Government 
Pleader, T. R. Venkataraman, N. Vanchinathan 
and R. Ramamurthi Iyer, for Respondents. 
Cases referred to : 

(’40) ILR (1940) Mad 73: (AIR 1939 Mad $94) 

(Pr 2) 

(’40) ILR (1940) Mad 259: (AIR 1940 Mad 113 

F B) (Pr 2) 

(’41) ILR (1941) Mad 708: (AIR 1941 Mad 493) 

(Pr 3) 

ORDER: Venkata Reddi and Bapu Reddi 
were two brothers. The former died in 1917 
leaving two widows of whom only one, viz., the 
first plaintiff is now surviving. Bapu Reddi died 
la 1936 leaving behind him two widows who 
are defendants 1 and 2. Venkata Reddi and 
Bapu Reddi had a sister named Chinnammal 
and the 3rd defendant is the son of this Chin¬ 
nammal. A few days after Bapu Reddi died 
defendants 1 and 2 executed a surrender deed 
of their entire interest in th e estate in favour 
of 3rd defendant. It is alleged in the plaint 
that the mother of 3rd defendant also joined 
in the execution of the document. The plaint 
alleges that the law applicable is the Mitak- 
ahara law as it prevails in Travancore and that 
according to that system of law on the death 
of Venkata Reddi and Bapu Reddi their estate 
vested in all the widows together. 


Th e plaint further alleges that the surrender 
deed executed by defendants 1 and 2 and Chin¬ 
nammal is void and of no legal effect whatso¬ 
ever. After the execution of the surrender deed 
various alienations were effected. The plaintiffs, 
therefore sued to recover possession of the entire 
estate from defendants 1 to 3 and their alie¬ 
nees. In view of the doubt whether th e 1st 
plaintiff was entitled to recover the properties 
on her own sole behalf the prayer was cast in 
the alternative for recovery of possession 
either for herself alone or on behalf of herself 
and defendants 1 and 2. There was also a 
prayer for a declaration that th e surrender 
deed executed on 5th October 1936 by defen¬ 
dants 1 and 2 in favour of 3rd defendant and 
th e alienation mad e by defendants 1, 2 and 3 
are null and void and of no effect whatsoever 
a s against the plaintiffs. Court-fee was paid 
as in a suit for possession. Th e Court-fee Ex¬ 
aminer took the view that th e alternative pray¬ 
er could not b e granted without the cancella¬ 
tion of th e surrender and other deeds and that 
in consequence the plaintiff should pay court- 
fee on the market value of th e shares of the 
defendants in the suit properties. This objec¬ 
tion was upheld by the learned Subordinate 
Judge of Tirunelveli and it is against this order 
that the present revision petition has been 
filed. 

(2) Th e law in this province is perfectly 
clear that a person who is not a party to a 
decree or a document is not bound to sue for 
its cancellation. At page 279 in ‘RAMA- 
SWAMi v. RANGACHARIAR’, ILR (1940) 
Mad 25J, th e legal position has been thus ex¬ 
plained. 

“If a person not having authority to execute 
a deed or having such authority under cer¬ 
tain circumstances which did not exist, exe¬ 
cutes a deed, it is not necessary for persons 
who are not bound by it, to sue to set it aside 
for it cannot be used against them. They 
may treat it as non-existent and su e for 
their right as if it did not exist.” 

In fact it is logically impossible for a person 
who is not a party to a document or to a decree 
to ask for its cancellation. This is clearly ex¬ 
plained by Wadsworth J. in the decision ‘VEL- 
LAYYA v. RAMASWAMI’, ILR (1940) Mad 73, 

“When tho plaintiff seeks to establish a title 
in himself and cannot establish that title 
without removing an insuperable obstruction 
such as a decree to which he has been a 
party or a deed to which he has been a party, 
then quite clearly he must get that decree 
or deed cancelled or declared void ‘in toto, 
and his suit is in substance a suit for the 
cancellation of the decree or deed even 
though it be framed as a suit for 
tion. But when he is seeking to establish 
a title and finds himself threatened by a 
decree or a transaction between third par¬ 
ties, he is not in a position to get that decree 
or that deed cancelled ‘in toto’. That is a 
thing which can only be done by parties to 
the decree or deed or their representatives. 
His proper remedy therefore in order to clear 
the way with a view to establish his title is 
to get a declaration that th e decree or deed is 
invalid so far as he himself is concerned and 
he must therefore sue for such a declaration 
and not for the cancellation of th e decree or 
deed." 
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In support of the decision of the learned Sub¬ 
ordinate Judge it was argued: If the 1st plain¬ 
tiff had been asking for possession of th e pro¬ 
perties only on her own behalf these decisions 
would apply and sh e could not have been re¬ 
quired to sue for cancellation of the surrender 
and other deeds. But when sh e prayed in the 
alternative for possession on behalf of herself 
and also on behalf of defendants 1, 2 and 3 
she was asking for a relief which the Court 
-1) could not grant without cancelling th e settle- 
' ment and subsequent deeds and that, therefore, 
she must pay court-fee as if she had explicitly 
and in plain terms asked for the cancellation 
of those documents. It seems to me that there 
is a fallacy in this reasoning. 

As has been already explained the first 
plaintiff was not a party to any of those tran¬ 
sactions and logically ft is impossible for her to 
ask that documents to which she was a stranger 
should be cancelled. What the plaintiff in 
effect says is this: By the arrangements which 
these third parties have entered into between 
themselves my rights ar e injured and I am 
damnified. I am entitled to get possession of 
those properties. If I cannot get them exclu¬ 
sively for myself and into my sole hands and 
I am required to take them along with defen¬ 
dants 1 and 2, well, give m e such possession. I 
am not interested in the right and obligations 
as between defendants 1 and 2 and 3 ‘inter se\ 
or between them and their alienees. If as a re¬ 
sult of granting my prayer the alienees suffer 
they must be left to their devices whether by 
way of suits for damages or otherwise. In my 
opinion th« relief which th e plaintiffs ask can 
• be given without a cancellation of the docu¬ 
ments. The cancellation of a document im¬ 
plies the wiping out of the transaction even as 
between th e parties thereto, they being relegat¬ 
ed to their ‘status quo ante’. If the prayer of 
the plaintiffs is granted without th e documents 
being cancelled the alienors would be in the 
position of persons who hav e either broken 
their contract or are unable to carry out their 
obligations under the agreements. The docu¬ 
ment would not be wiped out. 

(3) Mr. Ramamurthi who tried to support 
the decision oT the Court below referred to me 
to the decision in ‘RAMASUBBA v. AYYALU’, 
ILR (1941) Mad 708. Th e facts in th e case 
were: A grocer who had supplied goods 
brought a suit against a temple represented 
by its hereditary trustee. The suit was found¬ 
ed upon a promissory note and the promissory 
note had been executed in respect of goods sup¬ 
plied by th e plaintiff. Th e plaintiff did not 
press the suit against the trustee against whom 
it was dismissed but he did obtain a decree 
against the temple. Three worshippers of the 
temple subsequently filed a suit in which they 
impugned the decree passed against the temple 
/ on the ground that th e trustee had not been 
“ looking after the temple’s interests but allow¬ 
ed them tc be sacrificed in return for his being 
exonerated. The Court held that though the 
second suit was ostensibly by three worship¬ 
pers it was really by th e temple and that as 
the previous decree wa s against the temple the 
subsequent suit must b e treated as one for can¬ 
cellation of th e earlier decree in the earlier 
suit and court-fe e must be paid accordingly. 
The learned Judges who decided that case 
. stressed one circumstance which distinguishes 
that case from the present one, viz., that in 


that suit the plaintiffs, the worshippers, did not 
claim any personal benefit. This point men¬ 
tioned by Mockett J. was also explained by 
Wadsworth J. when he remarked: 

“That the plaihtilts did not ask for the pro¬ 
tection of any interest of their own. By the 
simple device of putting both the temple and 
its present trustee into the array of defen¬ 
dants they Hope to disguis e the fact that 
they ar e in substance praying on behalf of 
the temple for the cancellation of a decree 
obtained against th e temple.” 

It will be noticed tnat in the present case 
plaintiff is seeking to protect her own interests 
and there is no reason to suspect at this stage 
that she is in any manner acting for or on be¬ 
half of persons who are parties to execute 
documents. Th e decision cited by Mr. Rama-, 
murthi does not, therefore, apply to the facts, 
of this case. 

(4) Plaintiffs were only bound to seek for a 
declaration and pay court-fee on that basis. 
That has been done. The objections taken by the 
Court-fee Examiner and upheld by the learned 
Subordinate Judge are in my opinion unsus¬ 
tainable. The revision petition is, therefore, 
allowed with costs. 

C.R.K./V.R.B. Revision allowed. 
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SUBBA RAO J. 

V. Thanappa Chetty, Petitioner v. Arcot Go- 
vindaswami Naicker and another, Respondents. 

Writ Petn. No. 399 of 1951, D/- 6-11-1951. 

f Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (XV (15) of 
1946), S. 7(3) (a) (ii) — “To the possession of 
which he is entitled” — Possession as tenant. 

In the case of a non-residential building the 
landlord can evict a tenant only if he is not 
in possession of a non-residential building of 
his own or if he is not entitled to the posses¬ 
sion of any such building. The tenant under 
the Act has a right to possession unless and 
until he is evicted under the provisions of the 
Act. Under the provisions of the Act, a land¬ 
lord will not be entitled to the possession of 
his non-residential building if he is in posses¬ 
sion of another non-residential building as a 
tenant; for, in such a case he is entitled to pos¬ 
session of that premises. Case law discussed. 

(Paras 5, 14) 

D. Ramaswamy Iyengar and P. R. Varada- 
rajan, for Petitioner; K. S. Rajagopalachari. for 
Respondents. 

Cases referred to: 


(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’49) AIR 1949 F C 124: (1949 FCR 262) 

(Pr 10) 

(’43) 1943-1 Mad L J 207: (AIR 1943 Mad 413) 

(Pr 12) 

(’49) 1949-1 Mad L J 452: (AIR 1949 Mad 765) 

(’49) 1949-2 Mad L J 138: (AIR 1950 Mad 56) 

(1881) 7 A C 91: (51 L J P C 8) *3^7) 

(1945) 1 K B 577: (1945-2 All E R 130) (Pr 11) 
ORDER: This is an application for issuing 
a writ of certiorari to quash the order of the 
Subordinate Judge, Chjttoor in C. M. A. No. 41 
of 1949. 
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A. 1.8. 


(2) The petitioner is the owner of shop Wo. 
7/9 in Bazar Street, Chittocr. The respondent 
is his tenant and has been carrying on busi¬ 
ness in pulses in the said shop. In the same 
street, th e petitioner has been carrying cn a 
similar business in another shop. That shop 
is owned by one Kandeppa Chetii and th e peti¬ 
tioner is his tenant. Kandappa Chetti filed on 
application under th e Madras Buildings (I ease 
and Rent Control) Act, 1949 (hereafter referr¬ 
ed to as the Act) for evicting the petitioner. 
That application was dismissed. Subsequent to 
the dismissal of that application, the petitioner 
filed an application under S. 7 of Act XV (15) 
of 1946 before the Rent Controller, Chittoor for 
evicting the respondent. The Rent Controller 
dismissed that application on the ground that 
the petitioner failed to establish that the res¬ 
pondent committed any act of waste or that he 
has been in arrears of rent. He filed an ap¬ 
peal to the Subordinate Judge of Chittoor. In 
appeal, the petitioner’s right to evict was based 
upon the contention that he has no other non- 
residential building of his own or to the posses¬ 
sion of which he is entitled. The learned Judge 
rejected his contention and confirmed the order 
of the Rent Controller. Th e present applica¬ 
tion is filed for issuing a writ of certiorari to 
quash that order. 

(3) The learned Counsel for the petitioner 
argued that th e petitioner is in possession of 
the house of Kandappa Chetty by reason of 
the privilege conferred on him under th e Act 
and not by reason of any title in him and there¬ 
fore he would be entitled under the provisions 
of the Act for evicting the respondent from the 
premises. The question raised in this case 
turns upon the construction of S. 7(3) of the 
Act. S. 7(3) reads: 

“(a) A landlord may apply to the Controller 
for an order directing the tenant to put the 
landlord in possession of the building: 

(i) in the case of a residential building, if 
he requires it for his own occupation and if 
he is not occupying a residential building of 
his own in the city, town or village concern¬ 
ed; 

<ii) in the cas e of a non-residential building, 
if he is not occupying for purposes of a busi¬ 
ness which he is carrying on. a non-residen¬ 
tial building in the city, town or village 
concerned which is his own or to the posses¬ 
sion of which h e is entitled.” 

(4) It will be seen from the aforesaid pro¬ 
visions that in th e case of a residential build¬ 
ing, a landlord can evict a tenant if he is not 
occupying a residential building of his own 
whereas in the case of a non-residential build¬ 
ing h ft can do so only if he is not in possession 
of a non-residential building of his own or )f 
he is not entitled to the possession of any such 
building. The antithesis is between the owner¬ 
ship of a building and a building to the posses- 
son of which he is entitled. To narrow th e point 
further, is he entitled to the possession of a 
non-residential building? The dictionary mean¬ 
ing of the word “entitle” is to giv e a claim, 
right or title to. Can it b e said that a person, 
who is in possession of a premises under 'me 
provisions of the Act, is a person, who is en¬ 
titled to its possession? Tenant is defined un- 
der S. 2(4) as follows: 

“Tenant means any person by whom or on 
whose account rent is payable for a building 
and includes a person continuing in posses¬ 


sion after th e termination of th e tenancy in 
his favour, but does not include a person 
placed in occupation of a building by its 
tenant or a person to whom th e collection of 
rents or fees in a public market, cart stand 
or slaughter house or of rents for shops has 
been farmed out or leased by a Municipal 
Council or local board or th e Corporation of 
Madras ” 


(5) The definition of th e word “tenant” takes 
in persons, who are not strictly tenants under 
general law. The statute creates a statutory 
tenancy even in respect of persons continuing 
in possession after the termination of the te¬ 
nancy in his favour. Landlord is defined under 
S. 2(3). Th e definition of landlord under the 
Act is comprehensive enough to take in per¬ 
sons, who are not strictly landlords in general 
law. The rights and liabilities ‘inter se* be¬ 
tween the landlord and tenant so defined are 
regulated and governed by the provisions of 
the Act. S. 4 prescribes the mode of fixing 
fair rent. S. 5 enables th e landlord to raise the 
fair rent only under certain circumstances men¬ 
tioned therein. S. 6 precludes the landlord to 
claim or receive or stipulate for the payment 
of any premium or other like sum in addition 
to the fair rent. S. 7 prevents a landlord from 
evicting a tenant except in accordance with 
the provisions of the section. S. 8 prohibits 
the landlord from cutting or withholding any 
of the amenities enjoyed by the tenant. S. 11 
controls the power of the landlord from con¬ 
verting a non-residential building into a resi¬ 
dential building and ‘vice versa*. 

It will, therefore. b e seen that th e relation¬ 
ship between the landlord and tenant even in 
cases in which such relationship terminated 
under the provisions of the Transfer of Pro¬ 
perty Act, continues subject to the provisions 
of the Act. The rights of th e tenants as well 
as the landlord are defined. The tenant un¬ 
der the Act has a right to possession unless 
and until he is evicted under the provisions of 
the Act. Under the provisions of th e Act, a 
landlord will not b e entitled to the possession 
of his non-residential building, if h e obtains 
an order for eviction against another 
tenant in respect of another non-residen- 
tial bui.ding or if he is in possession 
of another non-residential building as 
a tenant; for in either ease he is entitled to 
possession of that premises. The words used 
in the section, viz, “to th e possession of whicn 
he is entitled” ar e wide and 1 do not s i e any 
reason why the latter category should be ex¬ 
cluded from the express words used whicn in 
their ordinary meaning take in that class. 

(6) The petitioner i s a tenant of the non- 
rcsiden‘ : al building owned by Kandappa Chetty. 
It is said that the said Kandappa Chetty gave 
him notice to quit. But as aforesaid, his applica¬ 
tion to evict the petitioner under the provisions 
of thp Act was dismissed. Whether his tenancy 
terminated under general law or not, n e is 
entitled to b e in possession under the Act. 

(7) I shall now proceed to consider the cases 
cited by the learned counsel for the 

in support of his argument. In IN RE sui 
TON * GOLD-FIELD GRAMMER SCHOOL, 
(1881) 7 A C 91, the facts are: 

“The Charity Commissioners framed two 

senemes by which it was proposed to with¬ 
draw from that part of the funds of the wr 

poration which wer e applicable to educational 
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purposes a sum equal to £'15,000 to be ap¬ 
plied as part of the foundation of th e Sutton 
Gold-field Grammer School/' 

(8) It was said that having regard to the 
provision of 11th section of the Act of 1869, as 
amended by the 6th section of the Act of 18/3, 
the scheme was open to objection for not pre¬ 
serving, or rather for abolishing or modifying 
the privileges or educational advantages to 
which persons of a particular class of life were 

tj entitled. The Judicial Committee held that S. 

' 11 protects only vested interests. 

(9) They observed: 

“It is.‘Any privileges or educational 

advantages to which a particular class of 
persons’ or (as extended by the later Act) 

persons in a particular class of life.‘are 

entitled' i.e., have a legal title. A person is 
not entitled simply because h e has enjoyed, 
by the permission or the bounty of another, 
some benefit either for a longer or shorter 
period; and therefore the question is, whe¬ 
ther the persons in this particular class of 
life are entitled to these educational advan¬ 
tages. Now, when we investigate the title, 
we shall find that th e original charter :4*ve 
no title at all to these particular persons or 
perse ns in this particular class of life.” 

(10) Neither the facts of the case nor the obser¬ 
vations Quoted above are apposite to the present 
case. But the learned counsel for the petitioner 
relied upon the observations" and contended that 
the petitioner in the present case has no legal 
title but is permitted to continue in possession 
under what he called “the statutory bounty”. 
As I pointed out, under the statute, the peti- 

* tioner has a right to continue in possession tUl 
h* is evicted under th e provisions of the Act. 
The following observations of the Federal 
Court in ‘KAI KHUSHROO v. BAI JERBAI', 
AIR (36) 1949 F C 124 at p. 128 are relied upon: 

“With regard to th e first part of the argument 
of the learned Counsel for the appellant, it 
may b e pointed out that in cases of tenancies 
relating to dwelling houses to which the 
Rent Restriction Acts apply, the tenant may 
enjoy a statutory immunity from eviction 
even after th e lease has expired.” 

(11) It was argued that a statutory immu¬ 
nity is different from a right to possession. But 
in my view a statutory immunity is not incon¬ 
sistent with a right to possession. Th e statutory 
Immunity itself creates a right in him to con¬ 
tinue in possession till h e is evicted under the 
provisions of the Act. Their Lordships neither 
considered nor expressed the opinion that a 
tenant has no right to possession under the 
statute. ‘MORRISON v. JACOBS', (1945) 1 
K B 577 relied upon by the learned Counsel 
has really no bearing on the question to be 
decided. There the learned Judges held That 
mere receipt of rent from a tenant, who con- 

* tinued to b e in possession after the tenancy 
expired would not create a new contractual 
tenancy. Scott L. J. pointed out that: 

“where, in such circumstances, the landlord 
desires to claim possession of the dwelling 
house on the ground that h e reasonably re¬ 
quires the dwelling house for his own occu¬ 
pation as a residence, pursuant to S. 3, sub¬ 
section 1 of, and para (h) of Sch. 1 to the 
Rent and Mortgage Interest Restrictions 
(Amendment) Act 1933, h e need not before 
suing serve any notice to quit on the tenant”. 
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The fact that a contractual tenancy expired 
and is not created afresh by the receipt of rent 
does not affect th e question whether the tenant 
has a right to b e in possession under a statu¬ 
tory tenancy till he is legally evicted. 

(12) The decision of Honvill J. in 'VEN- 
KATASAMI NAiCKER v. NAVANEETHA- 
KRISHNA CHETTIAR’, 1943-1 Mad L J 207 
does not also afford any assistance in deciding 
the question raised in this case. There the 
plaintiff’s predecessors-in-title brought the pro¬ 
perty to sale and purchased it in 1925. The 
auction purchaser applied for delivery in the 
same year. Buc the tenant in actual possession 
obstructed delivery of possession to the pur¬ 
chaser on the ground that th e lease in his 
favour would continue for two more years. 
Symbolical delivery being declined, the appli¬ 
cation was dismissed and the plaintiff’s pre¬ 
decessor-in-title took no further steps. In 1932 
the plaintiff bought th e property and filed the 
suit within 12 years from the date when the 
term of the tenancy expired. Th e learned 
Judge held that Art. 137 of the Limitation Act 
applied and that time would begin to run only 
from the date on which the plaintiff’s prede- 
cessor-in-titlc was entitled to physical posses¬ 
sion of the land, i.e., from the date when the 
term of the tenancy expired. 

(13) The learned Judge held having regard 
to the provisions of Arts. 136, 137 and 138 of 
the Limitation Act that possession referred to 
in Art. 137 is actual possession and not cons¬ 
tructive or symbolical possession. I do not see 
any relevancy in the citation of this case. 
Further the petitioner in this cas e has cer¬ 
tainly a right to physical possession and indeed 
is in possession. The judgment of Rajamannar 
C. J. and Rajagopalan J. in ‘ANANDA- 
KRISHNA CHETTY v. M. K. & CO/, 1949-2 
Mad L J 138 is not of any help as the learned 
Judges expressly left open that question. Nor 
does th e decision of Rajamannar C. J. and 
Raghava Ra 0 J. in ‘MUHAMMADUNNY v. M. 
UNNIR1', 1949-1 Mad L J 452 bear on the 
point raised, for in that case the learned 
Judges only held that notwithstanding the pro¬ 
visions of the Act, a suit for eviction would 
lie. The aforesaid decisions do not support the 
learned counsel’s contention before me. 

(14) I therefore hold that the petitioner has 
a right to continue in possession of the non- 
residential building owned by Kandappa Chetty 
till he is duly evicted under the provisions 
of the Act and therefore he is not entitled 
to evict the respondent. 

(15) The petition therefore fails and Is dis¬ 

missed with costs. Advocate’s fee Rs. 100. 
CJUt./D.H. Petition dismissed , 
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SUBBA RAO J. 

A. C. Abdul Gaffoor, Petitioner v. The Stafe 
of Madras, represented by the Secretary, the 
Department of Health, Fort St. George, Madras 
and another, Respondents. 

Writ Petn. No. 494 of 1951, D/- 9-11-1951. 

(a) Municipalities — Madras District Muni- 
cipalities Act (VI (6) of 1920), S. 252 — Setting 
aside order without opportunity of explaining 
party “ Constitution of India, 

Art. 226. 
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The power given under S. 252 is quasi-judi¬ 
cial in nature and the Government cannot set 
aside the order of the Municipality without 

giving an opportunity to the applicant for ex¬ 
planation. The Government cannot ignore the 
only safeguard provided to the affected party 
under S. 36 of the Act, viz., giving an opportu¬ 
nity to the person concerned for an explanation. 
If the Government have set aside the order of 
the Municipality without giving notice to the 
party it is liable to be quashed. (Para 4) 

(b) Municipalities — Madras District Muni¬ 
cipalities Act (VI (6) of 1920), Ss. 36 and 252 
— Distinction. 

Where there is a specific provision and a 
general provision the specific provision shall 
prevail over the general provision. Under S. 36 
the Government’s jurisdiction to set aside the 
resolution or the order granting permission by 
the municipality is only on any of the grounds 
specified in that section. But S. 252 does not 
impose any such limitation on the powers of 
the Government to interfere with the order of 
the Municipality. (Para 3) 

K. Umamaheswaran and S. Kulasekhara 
Reddi, for Petitioner; The Government-Pleader 
and Kondiah, for Respondents. 

ORDER: This is an application /or issuing 
a writ of certiorari to quash the proceedings 
of tlie Government in G. O. Ms. No. 3135 
Health dated 11-9-1951. 

(2) The petitioner is the proprietor of Pra- 
bhat Touring Talkies. On 2-6-1951 he applied 
to the Tadpatri Municipality under S. 250 of 
the Madras District Municipalities Act for 
permission to instal a n oil engin e to run the 
cinema. The second respondent who is th e pro¬ 
prietor of Chand Talkies, Tadpatri, had also 
applied for a similar permission. On 11-7-1951, 
the Municipal Council, by resolution No. 89, 
granted permission to the petitioner. Permis¬ 
sion to the second respondent was refused. 
The Government by order dated 11-9-1951, set 
aside the resolution of th e Municipality and 
directed the Council to grant forthwith its 
permission to the second respondent. The pre¬ 
sent application is filed to quash that order. 

(3) Learned counsel for th e petitioner con¬ 
tended that the order of the Government in 
setting aside the resolution of th e Municipality 
without giving an opportunity to the petitioner 
for explanation is invalid. The relevant provi¬ 
sions of the Madras District Municipalities Act 
may be read: 

Section 36 (1): The Provincial Government 

may, by order in writing— 

(i) suspend or cancel any resolution passed, 
order issued, or licence or permission 
granted or 

(ii) prohibit th e doing of any act which is 

about to be done or is being done in pur¬ 
suance or under colour of this Act, if, 
in them opinion, . . 

(a) such res ilution, order licence, permission 
or act hi s not been legally passed, issued, 

granted or authorised, or 

(b) such rest lution, order, licence, permission 
or act is in excess of the powers confer¬ 
red by this Act or any other law, or 

;(c) the execution of such resolution or order, 
the continuance in force of such licence 
or permission or th e doing of such act is 
likely to cause danger to human life, 
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health or safety, or is likely to lead to a 
riot or an affray; 

Provided that the Provincial Government 
shall before taking action under this sec¬ 
tion on any o' th e grounds referred to in 
clauses (a) and (b) give the authority or 
person concerned an opportunity for ex¬ 
planation; 

Provided further that nothing in this sub¬ 
section shall enable th e Provincial Govern¬ 
ment to set aside any election which has 
been held. 

250. (1) Every person intending, 

(a) to construct or establish any factory, 
workshop or workplace in which it is pro¬ 
posed to employ steam-power, water¬ 
power or other mechanical power or 
e.ectrical power, or 

(b) to install in any premises any machinery 
or manufacturing plant driven by steam, 
water or other power as aforesaid, not 
being machinery or manufacturing plant 
exempted by rules, shall, before begin¬ 
ning such construction, establishment or 
installation, make an application in writ¬ 
ing to the municipal council for permis¬ 
sion to undertake the intended work. 

2. The application shall specify the maximum 
number of workers preposed to be simul¬ 
taneously employed at any * time in the 
factory, workshop, workplace or premises, 

and shall be accompanied by— 

(i) a plan of the factory, workshop, work 
place or premises prepared in such man¬ 
ner as may be prescribed by rules made 
in this behalf by the Provincial Govern¬ 
ment, and 

(ii) such particulars as to the powers, machi¬ 
nery, plant or premises as the municipal 
council may require by by-laws made in 
this behalf. 

3. The Municipal Council shall, as soon as 

may be after the receipt of the applica- 
tion; . 

(a) grant the permission applied for, either 
absolutely or subject to such conditions 
as it thinks fit to impose or 

(b) refuse permission, if it is of opinion that 
such construction, establishment or instal¬ 
lation is objectionable by reason of the 
density of the population in the neigh¬ 
bourhood or that it is likely to cause a 
nuisance. 

4. Before granting permission under sub-sec- 
tion (3), the municipal council: 

(a) shall, if more than nine workers are pro¬ 
posed to be simultaneously employed at 
any time in the factory, workshop, work¬ 
place or premises, obtain the approval of 
the Inspector of factories appointed under 
the Indian Factories Act, 1911, having 
jurisdiction in th e area of the munici¬ 
pality, or if there is more than one such 
inspector, of the inspector designated by 
the Provincial Government in this benaii 
by general or special order, as regards 
the plan of the factory, workshop. worK- 
place or premises with reference, to: 

(i) the adequacy of the provision for venti¬ 
lation and light, 

(ii) the sufficiency of th e height and dimen 
sions of the rooms and doors, 

(iii) the suitability of th e exits to be used m 
case of fire, and 
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(lv) such other matters as may be prescribed 
by rules made by the Provincial Govern¬ 
ment, and 

(b) shall consult and have due regard to the 
opinion of the municipal health officer 
where the municipal council employs such 
an officer and of tn e district health officer 
in other cases, as regards the suitability 
of the site of the factory, workshop, work¬ 
place or premises for the purpose specifi- 
f ed in the application. 

252. The Provincial Government may, 
either generally or in any particular case, 
make such order or give such directions as 
they may deem fit in respect of any action 
taken or omitted to be taken under S. 250 
or S. 251. 

The scope of th e aforesaid provisions is ap¬ 
parent. No machinery or manufacturing plant 
driven by steam, water or other power, can 
be installed in any premises without the per¬ 
mission of the municipality. If S. 252 is not 
in the statute book, under S. 36 of the Act, 
the local Government can only set aside the 
permission issued by th e municipality after 
giving tho authority or person concerned, an 
opportunity for explanation. But under S. 36 
the Government’s jurisdiction to set aside the 
resolution or the order granting permission by 
the municipality is only on any of th e grounds 
specified in that section. But S. 252 does not 
impose any such limitation on the powers of 
the Government to interfere with th e orders 
of the municipality. The Government may 
make such order, or give such directions, as 
they may deem fit, in respect of any action 
jtaken, or omitted to be taken, under S. 250. 

, Where there is a specific provision and a gene¬ 
ral provision, it is a well-established principle 
that the specific provision shall prevail over 
[the general provision. But the question re¬ 
mains whether under S. 252 the Government 
( can ignor e th e only safeguard provided to the 
, affected party under S. 36 of th e Act, viz, 
giving an opportunity to the person concerned 
for an explanation. 

(4) The learned Government Pleader con¬ 
tended that S. 252 confers unlimited powers on 
the Government and is not conditioned by any 
safeguards provided under S. 36 and there¬ 
fore the Government can set aside the order 
cf the municipality without giving an opportu¬ 
nity to the authority concerned, or to the per¬ 
son affected. If this argument be accepted, 
then it will lead to the anomaly that the Gov¬ 
ernment in exercising a limited power has to 
give an opportunity to the party affected 
whereas in exercising an unlimited power it 
cart act arbitrarily. That could not have been 
the intention of the Legislature. Under S. 252 
the Government has certainly the power to set 
aside the order of the Municipality giving per- 
t mission to the petitioner. But that order affects 
very valuable rights of the petitioner. The 
power given under S. 252 is quasi-judicial in 
nature and the Government cannot therefore set 
aside the order of the Municipality without 
giving an opportunity to th e petitioner for ex¬ 
planation. As in this case the Government 
hav e set aside the order of th e Municipality 
without giving notice to the petitioner, it is 
hereby quashed. This order does not preclude 
the Government from exercising its power under 
S. 252 of the Act after giving an opportunity 


to the petitioner for explanation. The petitioner 
will have his costs of this petition—Advocate’s 
fee Rs. 100. 

C.R.K./D.H. Petition allowed. 
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KRISHNASWAMI NAYUDU J. 

S. V. Angidi Chettiar, Petitioner v. Nataraja 
Textiles Ltd., Respondent. 

O. P. No. 409 of 1949, D/- 13-11-1951. 

t Companies Act (1913), Sections 166 & 170— 
Fully paid up share-holder can maintain peti¬ 
tion for winding up — There are not limita¬ 
tions apart from those imposed by statute — 
Pirma facie case that there are assets avail¬ 
able in winding up in which he will have tangi¬ 
ble interest, need not be shown—(Companies 
Act (1913), S. 158). 

Though the definition of ‘contributory’ would 
raise a doubt as to whether the fully paid up 
share-holder would come within the term, he 
is a ‘contributory’ and can, under S. 166 file a 
petition for winding up as any other contribu¬ 
tory. AIR 1930 Mad 240; AIR 1938 All 613, 
Relied on. 


-■ -—**j uiui io auege ana prove 

and show a ‘prima facie’ case that there are 
assets of the company of such amount that will 
be available in the winding up, and in 
which he wiU have a tangible interest. A 
petition by a fully paid up share-holder contri¬ 
butory must be treated as any other petition 
for winding up by any creditor or other contri¬ 
butory and each case must be disposed of on 
its merits. There is no compelling ground to 
depart from the terms of S. 166 to impose limi- 

,° n th - , ri ? ht of a fuU > P ai d “P share¬ 
holder to maintain a petition for winding up. 

The only limitations are those which are provid- 

£{o m M 6 ' A ^ R 1942 Bom 231 > AIR 1950 E P 
328 and other English Case Law Discussed 

(Paras 1, 5, 7) 

N “s. STf Act ’ a 166 N - s - ™ 
K. Veerasami and G. Ramanujam, for Peti¬ 
tioner; V Thyagarajan and S. Kothandarama 
Nayanar, for Respondent. 

Cases referred to: 

rwL ran £ ed \ n ? rd ,? r of Courts, and in the 
Courts chronoJogicany. List of foreign cases 

^, f fx rre A t U° comes after Indian Cases) 

(38) AIR 1938 All 613: (ILR (1938) All 957) 

(’42) AIR 1942 Bom 231: (203 Ind Cas 1&) l) 

(’50) AIR 1950 E P 328: (52 Pun L R 415) 4) 

This , 1 ? atter has now been fully 
by counsel. It is established beyond any 
con roversy that though the definition of ‘con- 
tnbutory’ would raise a doubt as to whether 

withhf the P term P h share - hol , der would come 
wnmn tne term, he i s a ‘contributory’ and 

nanW f e t r ff ctlon 166 of the Indian Com 
^ .,A ct| a Petition for winding up as 

Apart from the Eng- 

Iish decisions, Indian Courts have placed thfc 
beyond any dispute. In 'SABAPATHI PRESS 
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CO. LTD. v. SABAPATHI RAO\ 53 Mad 38, 
with reference to a simijar argument raised 
on the definition of ‘contributory* in S. 158 
of the Indian Companies Act, a Bench of this 
Court held that a petition for winding up is 
maintainable by a fully paid up share-holder. 
It was however observed in that decision that 
the petitioners, who are fully paid up share¬ 
holders. have a tangible interest in th e sur¬ 
plus assets. ‘PARSHOTTAM DAS v. OFFI¬ 
CIAL LIQUIDATORS GORAKHPUR ELEC¬ 
TRIC SUPPLY CO. LTD.’, AIR (25) 1938 All 
613 is another case on the point. 

(2) The point for determination, however, is 
whether a petitioner, who is a fully paid up 
share-holder, can ask for a winding up and 
maintain a petition, if he is unable to plead 
and show ‘prima facie* that there will be a 
tangible surplus, which will b e available to 
him towards payment of his share capital. 
That seems to be the view taken by the Eng¬ 
lish Courts in the decisions which have been 
referred to at length in ‘BHARAT BANK v. 
LAJPAT RAI*. AIR (37) 1950 E P 328. The 
question is whether the statement of the law 
as expounded in the said decisions and, * n 
particular the observations of Jessel M. R. in 
■JN RE VRON COLLIERY CO.', (1881) 20 Ch. 
D 442 could still be said to be the correct posi¬ 
tion under the provisions of the English Com¬ 
panies Act of 1948 whatever mpy be the case 
prior to the enactment of S. 225 of the English 
Companies Act of 1948 and the corresponding 
provision in the earlier Companies Act. Sec- 
tion 225 was introduced for the first time in 
the Companies Consolidation Act of 1908 
(VIII Edward VII C. 69) as S. 141. Under the 
Indian Act, this provision is incorporated and 
that section corresponds to S. 170 of the Indian 
Companies Act. Under this Section on hear¬ 
ing the petition for winding up, the Court 
“shall not refuse to make a winding up order 
on the ground only that the assets of the 
company have been mortgaged to an amount 
equal to or in excess of those assets, or that 
the company has no assets." 

If the interest of a fully paid up share-holder 
to maintain a petition could only b e his cer¬ 
tain chance of getting paid from the surplus 
assets of th e company, h e must show that he 
has got not merely a nominal but a tangible 
interest in the surplus. It would amount to 
saying that a fully paid up share-holder 
cannot maintain a petition for winding up at 
all. But this conclusion would be against the 
recognition of a fully paid up share-holderas 
a contributory under S. 166 and yet he would 
not b e able to maintain a petition. At the same, 
such a petition cannot be dismissed simply on 
the ground that the company has no assets; 
in short, on the ground that there wUJ- be no 
surplus. If a petition for winding up could not 
be dismissed on the ground °f want of as:sets 
and a winding up order could be passed i 
spUe of non-existence of assets, or where the 
assets would not be sufficient even to pay off 
'inv secured claim, there >s no special reason 
to allow such a petition, if filed only by a 
creditor"or a portly paid up ^"-holder end 
not bv a fully paid up share-holder. Whatever 
mav be the potion of a fully paid up share¬ 
holder even in English Law prior to the en 
admen t of S 141 of the English Companies 

Consolidation Act of 19 . n , 8 -.. af , ter ll 41 1C ? r Sri<> 
ment, it could not be said that such a restric- 


lion should be placed on a fully paid up share¬ 
holder in maintaining a petition, so as to make 
him allege and prove that he has a tangible 
interest in the surplus assets. 

(3) Reference is, however, made in so far 
as the English law is concerned to ‘Re KASLO 
SLOCAN MININ.G AND FINANCIAL COR¬ 
PORATION LIMITED*, 1910 W N 13, which is 
a case of a petition by the holder of 5000 fully 
paid-up shares in the company asking for a 
compulsory winding-up order, on the ground 
that the company had not assets and was in¬ 
solvent, and that th e whole substratum of the 
company was gone. With reference to the ob¬ 
jection by tlie company that th e petition was 
demurrable and that it was settled that a fully 
paid-up share-holder was not entitled to an 
order, where ther e were no assets unless he 
could show some tangible interest, learned 
counsel for the petitioner submitted that the 
cases which laid down that proposition are 
decisions before the Act of 1908 and that S. 141 
applies to every winding-up petition and that 
want of assets is not now a sufficient objec¬ 
tion to an order. Neville, J. in a short judg¬ 
ment of four lines dismissed the petition. It 
is obvious that the point was not considered 
by the learned Judge and this is pointed out 
in Palmer’s Company Precedents, 15th Edition 
page 56: 

“A fully paid-up share-holder is a contribu¬ 
tory and as such entitled to present a wind¬ 
ing-up petition. It was held in several cases 
before 1907 that being under no further liabi¬ 
lity, hp must satisfy the Court that there 
will b e a substantial surplus of either actual 
or probable assets divisible among the share- 

holders.but S. 29 of the Act of 190 < 

(replaced by S. 171 of 1929), provided that 
thp Court shall not refuse to mak e a wind¬ 
ing up order on the ground that the com¬ 
pany has no assets. This section appears to 
apply to a contributory's petition. IN RE 
KASLO-SLOCAN MINING CO.’, (1910) WN 
13 it was held that a share-holder who mere¬ 
ly proved insolvency was not entitled to an 
order; but this case is very shortly reported, 
and it should be noted that the petition was 
opposed by a large body of share-holders. 
Other cases show that the insolvency of the 
company does not debar a share-holder from 
obtaining an order where there is a case tor 
investigation, or other good reason for a 
winding-up order." 

(4) ’IN RE CINE INDUSTRIES & RECORD¬ 
ING CO.’, AIR (29) 1942 Bom 231. Chagla J. 
in his judgment recognises the change and 
states what the law stands today at p. 238 
in the following observations: 

“There is another important fact to be borne 
in mind. This is a share-holder s petition. It 
is true that as th e law stands today, he 
is under no disability as compared with a 
contributory nor is h* under any obligation, 
as h e at one time was, to satisfy th e Conn 
that on a winding up there would be surplus 

assets.” . 

A fully paid up share-holder’s interest m 
the company cannot be said to be non-existent 

j'° & 

CO.’, (1866) I Ch 555: 
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“The purpose of the Act is, ‘inter alia* to 
adjust, the rights of all the members of com¬ 
panies which should be wound up under it. 
Indeed, I do not see how the rights of those 
members who have not paid up in full 
could b e adjusted ^vithout the rights of 
those members who have paid up in full being 
taken into account. Throughout the Act we 

• find members and contributories used inter¬ 
changeably." 0 

^The presence of a fully paid share-holder con- 
' tributary would be necessary for the * adjust¬ 
ment of the share money among themselves as be¬ 
tween a partly paid up share-holder and a fully 
paid up share-holder. Section 187 of the Indian 
Companies Act deals with the power of the 
Court to make calls from all or any of the 
contributories in the list of contributories to 
the extent of their liability in order to enable 
the payment of any money which the Court 
considers necessary to satisfy the debts and 
liabilities of the company and the costs, 
charges and expenses of winding up, and for 
the adjustment of th e rights of the contribu¬ 
tories among themselves. In such adjustment 
the rights of a fully paid up share-holder 
contributory should also be considered and 
adjusted and to that extent, at any rate, ir¬ 
respective of their being any surplus assets, 
a fully paid up share-holder contributory is 
interested in the winding up. 

(5) Even apart from this, there is no compel¬ 
ling ground to depart from th e terms of S. 166 
of the Indian Companies Act to impose limi¬ 
tations on the right of a fully paid up share¬ 
holder to maintain a petition for winding up. 
jThe only limitations are those which ar e pro- 
•vidsd in S. 166 and the present objection does 
not com e under the proviso to S. 166. There 
is no reason why an additional restriction or 
limitation should be placed on his right to 
present a petition for winding up. To place 
such a restriction would result in placing a 
share-holder, who has paid the full amount 
of his share, in a disadvantageous position 
when compared to that of a partly paid up 
share-holder, disentitling a person who has got 
a greater stake in the company from having 
a voice in seeing to the winding up of the 
company and scrutinising its affairs. 

(6) There ar e other cases in which it could 
be shown that a fully paid up share-holder 
is interested in the winding up, as where there 

# a 4U * rauc * °* *ke directors in the management 
of the company, which requires to be gone 
h°l which case, the proper course would 
be to have the winding up of any company 
and an enquiry into the conduct of the direc- 

j’ .?y hen the interests of the share-holders 
and the creditors can best b e promoted and 
secured. 

A™, In thjj circumstances I consider that no 
-VWaitional limitations than those prescribed in 
•he statute, that is S. 166, need b© imposed on 
® paid up share-holder to maintain a 
Petition. Whatever may b e the right of a 
jreaitor or contributory to present a petition 
-JW winning up. the ultimate authority for 
ordering a winding up is the Court, and in 
prases where it is reasonably shown that the 
stances do not require a winding up. 
Court will certainly refuse to pass such 
Sa„? rder - Apart from the interest of the 
seauoner, the general interest of the share¬ 


holders will also b e considered, and if the 
majority of the share-holders ‘bona fide’ are 
of the opinion that winding up should not be 
made, Courts will be reluctant to interfere 
with the management of the company by order¬ 
ing a winding up. I am, therefore, of opinion 
that a fully paid up share-holder can maintain 1 
a petition and it is not necessary for him to 
allege and prove and show a ‘prima facie’ 
case that ther e are assets of the company of 
such amount that will be available in the 
winding up, and in which he will have a tan¬ 
gible interest. A petition by a fully paid up 
share-holder contributory must be treated as 
any other petition for winding up by any 
creditor or other contributory and each case 
must be disposed of on its merits. I have al¬ 
ready held that in this case a winding up 
order should be made. 

(8) Therefore, I direct the winding up of 
the company and appoint the Official Receiver, 
Ramnad as Official Liquidator. Advertisement 
in on e issue of the ‘Tamil Nadu’ Madura. 
Costs of both parties out of the assets. Advo¬ 
cate fee fixed at Rs. 250/- each. 

C. R. K./R.GX). Order accordingly. 
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_, p .- M; Desa PP a Nayanim Varu and others 
Plamtiffs-Appellants v. Ramabhaktula Ramiab- 
and others, Defendants Nos. 1 to 6 and 8-Res¬ 
pondents. 

Appeal No. 550 of 1947, D/- 12-12-1950. 
Principal and Agent — Power of attorney — 
Construction — Special power to conduct pend¬ 
ing suit in particular Court — Power to present 
it in proper forum — C. P. C..0.3R.2-Deed 
— Construction. 

Where a special power of attorney said 
that the plaintiffs had filed a suit for pos¬ 
session of lands etc. on the file of the Court 
of the District Munsif of Tirupathi and as 
it was not possible for them to conduct the 
same personally, they appointed N. N. as 
an agent to conduct the said suit. He was 
also authorised to conduct the entire pro¬ 
ceedings which had to be taken in the said- 
suit 

Held that the document conferred an ex¬ 
press power on N. N. to conduct a particu¬ 
lar suit pending in a particular Court It 
did not expressly engage the attorney for 
the purpose of conducting the litigation 
generally in respect of the plaint schedule 
properties. Hence where the District Mun¬ 
sif returned the plaint on the ground that 
it was beyond the pecuniary jurisdiction of 
his Court, the agent had no power to insti¬ 
tute and conduct the suit in a proper forum. 

(Principles governing construction^ 
power of attorney stated). (Para 3) 

Anno: C. P. C., O. 3 R. 2 N. 3. 

D. Ramaswami Iyengar, for C. S. Venkata- 
chanar, for Appellants; V. Sethu Madhava Rao 
for Respondents. 

JUDGMENT: This is an appeal against the 
judgment of the Court of the Subordinate 
Judge of Chitoor dismissing the suit filed by 
the appellants on the ground that the presen¬ 
tation of the plaint was not valid. 

(2) The suit was originally instituted in the 
Court of the District Munsif of Tirupathi The 
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plaint was signed by one G. Kanniah as the 
power of attorney agent of plaintiffs 1 and 2 
and he also gave a vakalat in that capacity 
to an advocate practising in that Court. The 
District Mur.sif returned the plaint as he found 
that the subject-matter of the suit was beyond 
the pecuniary jurisdiction of thqt Court. The 
plaint so returned was represented in the Sub¬ 
ordinate Judge's Court, Chitoor. One Nara- 
yanaswami Naidu claiming to be the power of 
attorney agent of plaintiffs 1 and 2 gave a 
fresh vakalat to the advocate on 2-6-1945 and 
it was duly accepted by him. The defendants 
raised the contention that under the power of 
attorney given to Narayanaswami Naidu, no 
power was conferred cn him to engage an ad¬ 
vocate or conduct a suit in the Subordinate 
Judge’s Court. The learned Subordinate 
Judge accepted the contention of the defen¬ 
dants and dismissed the suit. The plaintiffs 
have preferred this appeal. 

(3) The only question that arises in this ap¬ 
peal is whether, under the power of attorney 
given by plaintiffs 1 and 2 to Narayanaswami 
Naidu, he was authorised to conduct the suit 
in the Subordinate Judge's Court of Chittoor. 
The principle governing the construction of a 
power of attorney are succinctly stated in 
Bowstead on Agency (sixth edition). The 
learned author says as follows at page 73. 


"Powers of attorney must be strictly pursued, 
and are construed as giving only such autho¬ 
rity as they confer expressly or by necessary 
implication. The following are the most 
important rules of construction: 

1. The operative part of the deed is con¬ 
trolled by the recitals. 

2. Where authority is given to do particular 
acts, followed by general words, the 
general words are restricted to what is 
necessary for the proper performance of 
the particular acts. 

3. General words do not confer general 

powers, but are limited to the purpose for 
which the authority is given, and are 
construed as enlarging the special powers 
when necessary and only when necessary 
for that purpose. . 

4 The deed must be construed so as to in¬ 
clude all medium powers necessary for 
its effective execution.” . . t . 

Bearing the aforesaid principles in mind, tne 
power of attorney win have to be construed 
to ascertain whether under that document a 
particular power was given expressly or by 
necessary imolication. As the point argued 
turns upon the construction of the power ot 
attorney filed in this case it is as well the 
entire document is extracted: 

"Special power of attorney executed and deli¬ 
vered on 23-11-1943 by the following two 
individuals, namely, Paliyagar Meghavamam 
Nayanim Varu’s sons (1) Desappa Nayanim 
Varu and (2) Ponnusami Nayanim \ aru 
Kshatriva Pliyagara, landlords residents or 
vdUage of Nagari attached to Puthur Sub- 
Registry, Chittoor. Cuddapah registration 
District in favour of Kasala Narayanaswami 
Naidu son of Abbayi Naidu alias Mutyalu 
Naidu', Balija. cultivator resiWent of KoUiuru 
hamlet of Mangadu village, attached to the 
aforesaid registration sub-district, is. as fol- 

10 We had filed a suit for possession of lands 
an<J for recovery of past profits in O. b. wo. 


314 of 1943 cn the file of the Court of the 
District Munsif of Tirupathi against one Rama- 
bhaktula Mamayya and others. As it is not 
possible for us to conduct the same personally 
on account cf certain inconveniences we 
have appointed you ^ our agent to carry on 
the said suit. We have hereby authorised 
you to conduct on our behalf the entire pro¬ 
ceedings which have to be taken in the said 
suit on the file of the Court of the District 
Munsif of Tirupathi, to sign, affix your sig¬ 
nature on the vakalatnamahs, affidavits, 
petitions, compromise decrees and with¬ 
drawal memos, etc., and file the same into 
Court in the manner you please, to take out 
execution proceedings as soon as the decree 
is passed in the aforesaid suit and realize 
the amount, to file a petition into Court and 
draw the amount, etc., that may be realized 
on the aforesaid suit, to attend the Court, 
give evidence, etc., & file statements which 
may be found necessary. Without your know¬ 
ledge or consent, we shall not make any 
other arrangements, in the above suit. In 
case we do so, they shall not be valid. As 
regards all the aforesaid matters that may 
be attended to by you on our behalf, we 
agree to the same as having been done by 
us personally. To this effect is the special 
power of attorney executed and delivered 
by us as consent.” 


(4) This power of attorney 4s a special power 
inferred cn Narayanaswami Naidu for a par¬ 
ticular purpose. It says that the plaintiffs 
ffied O. S. No. 314 of 1943 on the file of the 
Court of the District Munsif of Tirupathi & as 
it was not possible for them to conduct the same 
personally they appointed Narayanaswami 
Naidu as an agent to conduct the said suit. 
He is also authorised to conduct the entire pro- 
:eedings which have to be taken in the said 
suit. The document therefore confers an ex¬ 
press power on Narayanaswami Naidu to con¬ 
duct a particular suit pending in a particular 
Court. It does not expressly engage the attor¬ 
ney for the purpose of conducting the litiga¬ 
tion generally in respect of the plaint schedule 
properties. But Mr. Ramaswami Ayyangar 
argued that such power must be inferred by 
necessary implication; as if the plaint is re¬ 
turned for want of jurisdiction or for any other 
similar reason, some such power is necessary 
to enable the power of attorney to re-present 
the plaint and conduct the suit in a proper 
forum. If that were the intention of the par¬ 
ties they would have expressly conferred sucn 
power also. Further it cannot be assumed tnai 
the parties contemplated any such contingency 
as when the plaintiffs filed the suit they must 
have filed it only on the basis that that Court 
had jurisdiction to entertain and dispose oi 
the suit. If the contention put forward on be¬ 
half of the appellants is accepted, the Court 
will be introducing new words in the power oi 
attorney and also confer a new power on mm- 
When the plaintiffs expressly authorised Nara 
yanaswami Naidu to conduct a suit in , a P « j 
cular Court. I cannot hold.that they’into** 
to empower Narayanaswami Naidu to' “JgJJ 
that suit in any other Court. I amtheo 
constrained to hold, on a fair constr 
the express words used m the vmrecctmv* 
ney, that Narayanaswami Naidu has no po • 
under the power of attorney to liwtitute 
conduct the suit in the Subordinate Jud B e 
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Court of Chittoor. In my view the conclusion 
arrived at by the Subordinate Judge is correct 
The appeal is dismissed with costs 
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In re M. S. Mohiddin, Appellant. 

Criminal Appeal No. 866 of 1950, D/- 
26-9-1951. 

(a) Penal Code (1860), S. 161 — Trap case 
— Evidence — Corroboration — Distinction 
between legitimate and illegitimate traps — 
Evidence Act (1872), S. 133. 

There are two kinds of traps ‘a legitimate’ 
trap, where the offence has already been born 
and is in its course, and an ‘illegitimate trap’, 
where the offence has not yet been born and 
a temptation is offered to see whether an 
offence would be committed, succumbing to it, 
or not. Thns, where the bribe has already been 
demanded from a man, and the man goes out 
offering to bring the money, bnt goes to the 
police and the Magistrate and brings them to 
witness the payment, it trill be a ‘legitimate 
trap, wholly laudable and admirable, and 
adopted in every civilized country without the 
least criticism by any honest man. 

But where a man has not demanded a bribe 
““ ne is only suspected to be in the habit of 
taking bribes, and he is tempted with a bribe, 
just to see whether he would accept it or not 
?.? d .*? tra P him, accepts it it will be an 
illegitimate trap and, unless authorised by an 
Act of Parliament it will be an offence on the 
part of the persons taking part in the trap who 
will all be "accomplices” whose evidence will 
have to be corroborated by untainted evidence 
to a smaller or larger extent as the case may 
be before a conviction can be had under a rule 
of Court which has ripened almost into a rule 

^ ^ of a legitimate trap, 
the officers taking part m the trap, and the wit- 
S, t0 ‘he trap would in no sense be “accom- 
nnrftt t ! iei f evidence will not require 

n« d o!^ th f to be corroborated as a condition 

f 0 l “ v ' ictl0n though the usual rule 
of prudence will require the evidence to be 

scrutuused carefully and accepted as true be- 

V"* a conviction can be had. AIR ( 5 ) 1918 

Mad 738 and (1947)-2 All E R 572, Ref. (Para 6) 

Anno: Penal Code, S. 161 N. 12. 

- ( An£ r ? linal A P - C ‘. (1898) ’ Ss - 363 ™d 423 

Appeal — Appreciation of evidence — De¬ 
meanour of witness — Importance of. 

se^^Sfc 01 by trial Court, which 
^» b ?u - t ^ W5ses ’ hears their evidence and ob¬ 
serves their demeanour, should not be set aside 
by the appellate Court which sees the ertd^nce 
Km m cold print, unless ( 1 ) they are S 

rSSn T r0ng and there “ no evidence at Sfon 
oTr d i°H SUPP °, rt the “ : (2 > ‘he trial Court h^ 
-^ nd not Averted to clinching 

S,K ( 3 ) f {2 mm cont rary to its S 

tvte'onol tn ? 1 Court has no * scrutinised the 
evident an <* has simply jambled the 

m V /r h r and come to * COMlusiS 
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maaras obi 

whieh is non-sequitur; and (4) where the appel¬ 
late Court allows additional evidence of a 
clinching nature, contrary to the findings of the 
trial Court, to be admitted in appeal. (Para 8) 

a . fi “ din ^ ‘hat a witness is speaking the 
h^ th ^ J 1 th t ^““^t value when it is made 
by a Judge who saw the witness and observed 
his demeanour, a finding by a Judge who never 
san him is of very small value. The trial 
Court s view as to which set of witnesses is to 
bebeieVed “ 10 be adopted unless there are 
weighty reasons showing the trial Court’s view 
to be clearly wrong. AIR (35) 1948 p r 108 
and AIR (28) 1941 Cal 20, Foil. (Para 9? 
Anno: Cr. P. C., S. 363 N. 1; S. 423 N. 14. ' 

(c) Penal Code (1860), S. 161 — GraUfica- 
uon Attitude of modem law towards bribery. 

term^Hb* • *S, ttaches little imporlance to 

Sure °' <he and « wS SI 

Payment is and if it is “illeral 
w° n or a bribe taken by an officer for 
doin a a favour or abstaining from doinz a 
favour it will come within the scope of S lfil 

S.1 C ° Dee/ 0 ,.*>»*• « ■£ 

longal, Deepavali, Dasara and Christmas 

comT?ii,- ai< !i, 10 peons ^ bak sheesh may^t 

"bribe’^S^thlv 6 tem “. mesal gratification” or 
Dnbe as they are not paid for showing a*- 

forbearing to show favour or disfavour in the 
Mad C 93 C Foil ° d * C * al func tions. AIR (37) 1950 

Anno: Penal Code. S. 161 N. 4. 9) 

K S. Jayarama Aiyar. for C. K Venkabmar* 
f™ The Sta'te^ 6113111 ' 1116 PubUc Pro ^cutor. 
Cases referred to: 

(Arranged in order of Courts, and in the 

f L C , r ° n0l0gicalJy - of foreign caSs 
referred to comes after the Indian Cases). 

( 4 108) 3 00111 L R (PC) i6: (AIR (35) 1948 PC 

2 vs jjw, (Am ( 3 i I 3 

( 20) ° 941) 1 031 457: (AIR < 28 > M41 c2 

(1 1 9 Cri 7 L M j ad 29) rN 830 (AIR 1918 

< 4 51 C??L 2 J t MS ) LJ 443: 

(194/) 2 All E R 572: (45 L G R 654) (ft ?J 

,, ,R ip G MENT: This is an appeal by one 
& s° moveme nt Inspector 

^Jt£&£-iSSSSSs^SS^ 

SwSsip 

rou s imprisonment. H e had** beeK^Jr^ 

^n° the th H- th ^ ° ffeDCe of crnLaTSiisroS 
tain illegal gratificatiols like hS Sf m P °w 

ipfi m§i 

p. w. 3 Ior enabling Bn? ^ 
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chillies illegally and actually securing a part 
payment of Rs. 50 out of that bribe, an offence 
punishable under S. 5(2) of Central Act II 
(2) of 1947”. The learned Sessions Judge found 
that th e evidence regarding the alleged offence 
under S. 5(2) of Central Act II (2) of 1947 was 
false or unreliable and acquitted him of that 
offence while convicting him of the offence un¬ 
der S. 161, I. P. C., in appeal here. 

( 2 ) I have perused the entire records, and 
heard Mr. K. S. Jayarama Iyer, the learned 
counsel for th e appellant, and the learned Pub¬ 
lic Prosecutor ‘contra’. The facts are briefly 
these: 


(3) The appellant, as train movement inspec¬ 
tor, had th e duty of checking train detentions, 
movement of luggage, including unauthorised 
luggage, and delays in loading and unloading 
of goods, and sending reports against railway 
officials regarding all these & suspected acts 
of misconduct. The reports sent by him would 
b e inquired into by the authorities concerned 
and suitable punishment awarded to station 
masters etc. Th e prosecution alleged that, 
taking advantage of th e power given to him 
by virtue of his post and underlying his power 
by sending reports against the station masters 
etc., and showing what he could do, the appel¬ 
lant was asking the station masters to pay 
bribes, which he called ‘mamools’, to him every 
month. He asked P. W. 7 to pay him a bribe or 
‘mamool’ of Rs. 15 a month two or three months 
after h e joined duty as station master at Pere- 
cherla in October 1948, in the same way as his 
predecessor was paying, so that he might cover 
up all irregularities & derelictions of duty and 
not. send reports against him & bring him to 
trouble. P. W. 7 said that he was a man with 
a large family and with onerous liabilities, and 
could not afford to pay the bribe demanded. 

(4) Th e appellant used to pass Perecharla 
station often and every time he passed he 
used to ask P. W. 7 for the ‘mamool’ bribe. 
P. W. 7 went on refusing. After two or three 
months, finding that P. W. 7 could not be in¬ 
duced to pay anything lik e Rs. 15 per month, 
the appellant climbed down and said that it 
would be enough if P. W. 7 would pay a bribe 
of Rs. 5 per month. Meanwhile, th e appellant 
had also sent a report against P. W. 7 for send¬ 
ing ghee as luggage, against th e rules, and 
P W 7 had been warned by the authorities 
for irregularity. P. W. 7, therefore, agreed 
to pay the lesser bribe demanded then. He said 
in Court that h e agreed unwillingly and 
that he sent a petition about the ap¬ 
pellant’s demand for the bribe to the 
Anti-corruption Branch but the officer in charge 
of that branch stated that no such petition was 
received by him. Any way. P. W. . showed no 
eaeemess to pay Rs. 5 every month, in spite 
of repeated demands by the appellant FinaHy, 
in the middle of September 1949, P. W. 7 took 
leave for a week in order to attend to his wife s 
delivery at Guntur. Then, of course th e ap- 
neliant saw that no time should be. lost, and 

that at least Rs. 30. that is six months 
‘mamool’ at Rs. 5 per month, should b e paid 
tn him and P W. 7 promised to pay it at Gun- 
1 . 7:1949 but got in touch with the 
&c 8 Branch Police 8 and the .Magistrate 
^P. Ws. 11 and 9 ) an d had a trap laid by them 

for the appellant. 

’(5) P. W. 19 the Stationary Sub-Magistrate, 
& P. W. 11, Sub-Inspector. Special Police esta¬ 


blishment. got the numbers of th e four cur¬ 
rency notes representing Rs. 30 bribe noted* 
and asked P.. W. 7 to go and pay them to th* 
appellant at the Guntur^ railway station plat¬ 
form. P. W. 7 went to Guntur railway plat¬ 
form, wher e ihe appellant was waiting, and 
paid the four currency notes for Rs. 30 as bribe 
to the appellant at about 10 a. m. on 15-9-1949. 

P. W. 8 , the Assistant Parcel Clerk of Guntur 
railway station and th e brother-in-law of one 
Mangiah, said to be a n enemy of the appellant 
owing to his strict enforcement of his duties, ' 
was also present on that occasion. The de¬ 
tails of the occurrence were these: The ap¬ 
pellant asked P. W. 7 whether he had brought 
the ‘mamool’ of Rs. 30 & P.W.7 replied that he 
had. and paid the money. P. W. 8 heard the 
question of th e appellant and the reply of 
P. W. 7, and witnessed the payment of the 
money, and went and told P. W. 9, the Magis¬ 
trate, about the payment. P. Ws. 9 to 11 then 
went to the railway platform and saw the ap¬ 
pellant there. P. W. 9 asked him, in the pre¬ 
sence of P. Ws. 10 and 11 “where is the bribe 
amount you received from Santanam (P. W. 
7)?’’ and th e appellant at once took out the 
four currency notes from his purse and handed 
them over. He also handed over another sum 
of Rs. 52 and odd. with which w e ar e not con¬ 
cerned in this case as they must, for the pur¬ 
pose of this case, be held to b e the money of 
the appellant, whatever be the source. The 
appellant told P. W. 9 shortly afterwards that 
the Rs. 30/- given to him in the shape of 
fdur currency notes by P. W. 7 represented the 
return of a loan h e had given to P. W. 7 on 
13-9-1949 (on Ex. P. 7) but did not giv e the 
purpose of the loan or the names of the per¬ 
sons present then. In the committing Magis¬ 
trate’s Court he said that P. W. 7 had asked 
him to lend him that sum to meet the expense 
in connection with his wife’s confinement and 
that he lent it on 13-9-1949 but he did not say 
that D. Ws. 9 and 10 had seen him lend it. 

In the Sessions Court he examined D. Ws. 9 
and 10 a chief guard and th e manager of' the 
book stall, to say that they saw the appellant 
giv e the Joan of Rs. 30 to P. W. 7 on 13-9-1949 
at about 7 p.m. on P. W. 7 asking him for a 
loan. The learned Sessions Judge was not •* 
all impressed with the demeanour of these wit¬ 
nesses and rejected their testimony as untrust¬ 
worthy and interested. He believed the prose- 
cution evidence and held that the offence 
under S. 161, I. P. C. had been proved and 
convicted him and sentenced him, as stated 
above 


( 6 ) Mr. Jayarama Iyer, for the appellant 
Taised several contentions. The first was that 
this was a “trap case” where corroboration 
by untainted evidence would be required under 
the law. and there was no such corroborative 
evidence and as such the case must fan 
view of the ruling in ‘LAKSHMINAitAYANA 
IYER v. EMPEROR’, 1917 Mad WN 831 and 
the ruling in ‘BRANNAN v. PEEK,, (1947) 
2 All E R 572, where Lord Justice Godd ?2 
has observed that unless authorised by an. ** 
of Parliament no trap can b e ’aid by the p ““ 
or the magistracy to find out whether a 
will commit an offence, and that P^ ij a ble- 

ping him like that would b e accomplices “aore- 

for punishment themselves But I h , 


in several cases already tha t there are I 
kinds of traps ‘a legitimate to P' w f. eI f n 
offence has already been born and is n 


19S2 

.course, and 'an illegitimate trap’, where the 
offence has not yet been bom and a temptation 
'is offered to see whether an offence would 
be committed, succumbing to it, or not. Thus, 
where the bribe has already been demanded 
from a man, and the man goes out offering 
to bring the money but goes to th e police and 
the magistrate and brings them to witness the 
payment, it will be 'a legitimate trap’, wholly 
laudabJe and admirable, and adopted in every 
civilized country without the least criticism 
b / any J h °nest man. But where a man has not 
/demanded a bribe, and h e is only suspected 
to b e in the habit of taking bribes and h e is 
tempted with a bribe, just to see whether he 
would accept it or not and to trap him. if he 
accepts it it will be ‘an illegitimate trap' and, 
unless authorised by an Act of Parliament, it 
will be an offence on the part of th e persons 
taking part in the trap who will all be “ac¬ 
complices’ whose evidence will have to be 
corroborated by untainted evidence to a smal¬ 
ler or larger extent as the case may be before 
a conviction can b e had under a rule of Court 
which has npened almost into a rule of law 

{ b e case ? f a Intimate trap, the 
officers taking part in th e trap, like P. Ws. 9 
to n and the witnesses to the trap, like 

fAa «?■ ou ^ ln no ., sense be “accomplices” 
and their evidence will not require under the 
law, to be corroborated as a condition pre¬ 
cedent for conviction though th e usual rule 
°L P ( r Ude j Ce will require th e evidence to be 
r*“ 5ed ^ a , r - efu y and acc epted as true be- 

““ be had - There( °™ 

(7) The next contention wa s that, under the 

^ S' L HU NTLEY v. EMPEROR', 194? 

SoSbiHfv N n f C ” 102 (F C) ’ every reasonable 
fnrf b fh ty 1 im ° c ? nce must be excluded be- 
fore the accused is convicted, and that, in 

Jff. cas *’ al \ reasonable possibility of inno- 
eene 0 ha s not been excluded because th#* ao- 
Pdl^had stat^i that Rs. 30 givel ? £ 
rj «!*I 7 on - 15 ’9“1949 was only the return 
?q 4 J h e loan . glv ® n by him to P.W. 7 on 13-9- 
1949, as spoken to by D.Ws. 9 and 10. and that 

ki p ?, ^Magistrate 

“Li*- p : 5 . a sh ort tim e before the payment. 

£** tbat had not toke^S 

Sin-T appellant and that he owed 
nothing to hun and that was a tell tale con 

° f th ,l story of the appeUant regard- 
in? tb f j° an - (Hls Lordship discussed the evid- 
ence and proceeded:) It wa s urged by Mr 

was w^nJ yer {bat the learned Sessions Judge 

Z SSBJ asking % 

th f e . currency notes without a word 5 

Protest of innocence. I cannot agree. 
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ar e ‘manifestly wrong* and there is no evid¬ 
ence at all on record to support them; (2) the 
trial Court has overlooked and not adverted 
to clinching pieces of evidence running con¬ 
trary to its findings; (3) the trial Court has 
not scrutinised th e evidence properly and has 
simply jumbled the evidence together and 
come to a conclusion which is a ‘non-sequitur’- 
and (4) wher e the appellate Court allows ad¬ 
ditional evidence of a clinching nature, con- 
trary t° the findings of th e trial Court, to be 
admitted in appeal. 

1 t? ) t I V^| A £PL L ^,. v - NANAK CHAND’, 
U L R (P C) 16, it has been observed by 
the Pnvy Council that while a finding that a 
witness is speakmg the truth is of th e greatest 
value when it is made by a Judge who saw 
-be witness, and observed his demeanour a 
findmg by a Judge who never saw him is of 
vgry small value. In ‘RA JAN AND INI v a<* 
WINI KUMAR’, ILR (1941) 1 cS 457 it fs' 
rightly observed that the trial Court’s view as 

to £“2^? J* T taessas is t0 be believed b 
to be adopted unless ther e are ‘weighty rea¬ 
sons’ showing the trial Court’s view to be 

t C h ear inHr Wr0ng w (His Lordshi P the n discussed 
In? “i 1 ?? evidence and found that the evid- 
ence of the prosecution witnesses was true His 
Urdship then proceeded:) It was lastly u'rged 
that there was no proof that th* 

mamool’ demanded by the appellant was 
an illegal gratification or a bribe I 
nave already held in ‘IN RE VARAiYatw 
SIKACHARIAR’. 1949-2 Mad L J 443^85 

hk°e de ‘Mari^da attaCheS ?. ttIe 4 un P° rt anc e to’terms 
tho j^ ana , da ,; mamool, etc., but will get into 

tur~ nf th 0t the mat ‘ er and see what the na- 
payman ‘ ls - and if it is “illegal gra- 

Snlncr ? / ° r a bnbe ’ taken b y an officer for 
fainni- 3 f 3 ^*^ or abstaining from doing a dis- 

i pc N 0 Jiir e witbm the scope ° f s - i6i > 

,he lh ,e ™ ''i“S h 'grSiBcathn'w 

forbearing’ to feS’S* Z 

„ of official Unctions. Mr Jayfram? 

b^ n C \ r ^m y staS2S d Seged! wa^proveTu^Will 

S tm. ?Tc U ° n 


bvtl T ! ,e - ! a ? yarding th e findings of ‘fact’ 
Counin t c al Court ~ s weU ^HJed by the Privy 

IflSSS 5*2? bv° U S Courts tS 

wijgs ox fact by the tnal Court, which 

ob£r£? Jfi-a bears their evidence and 

afil by th„ a S,T° U ^ Sh0uld not b e set 

effing 'onlv in ^ wl ? ich ^ the 

0QJy j n cold Print*, unless ( 1 ) they 


(10) After a thorough scrutiny of the entire 
evidence I am satisfied that the conviction 
of the appellant under S. 161, I. p. r iolw 

ST 6 ™ by the evidence on record and that 
t?nn T c t orrect 1 accordingly confirm th e convto- 
tion. It was urged by Mr. Jayarama Aivar thS 
the sentence was far too severe taking tuf 

ly th e fact that the appellant had out in 9 ft 
years of service and that this was hi, firS 

to iaii , nee ^ send the appellant back 

irsters ara- s*i® 
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and a fine of Rs. 500 or, in default, further 
rigorous imprisonment for three months. Time 
given till 3 p.m. on 25-10-1951 for the payment 
of the fine into the Sessions Court, Guntur, 
as prayed for. 

C.R.K./V.B.B. Sentence modified. 
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Mariyala Sambayya, Petitioner* v. Narala 
Bala Subba Reddi and another, Respondents. 

Civil Revn. Petn. No. 1618 of 1949. D/- 7-12- 

1950. 

C. P. C. (1908). S. 88 — Interpleader suit — 
Who can file — Interest of plaintiff in subject- 
matter of suit. 

Where the plaintiff in the interpleader 
suit is found to have any interest in the 
subject-matter of the suit or where he is 
found to have colluded with one of the 
claimants, then the right to file an inter¬ 
pleader suit cannot be availed of by him. 

In order to enable a party to file an inter¬ 
pleader suit the party should be in a posi¬ 
tion to walk out of the suit with a mere 
claim for costs and shall not be entitled to 
have any other matter of contest between 
himself and the claimants. (Para 3) 


Anno: C. P. C., S. 88 N. 5. 

N. Subramaniam, for Petitioner; W. Kothan- 
daramayya, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 
(1862-G3) 1 Mad HCR 360 3 

(’38) AIR 1938 Cal 287: (ILR (1938) 1 Cal 53) 3 
(’26) 4 Rang 465: (AIR 1927 Rang 91) 3 


ORDER: The petitioner has preferred this 
revision petition against the order of the learn¬ 
ed District Munsif overruling his objection to 
the inter-pleader suit filed by the 1st respon¬ 
dent in the revision. The suit filed by the 
petitioner was one for recovery of a sum of 
Rs. 600 due under a pronote executed by the 
1st respondent in favour of Garudamma and 
transferred to him. In the written statement 
filed bv the respondent to that suit by the peti¬ 
tioner‘he pleaded ‘inter alia’ that the ongina 
promisee. Garudamma was not in law entitled 
to transfer the pronote in question and that 
the adopted son of Garudamma was entitled 
to the amount and further that he had already 
paid Rs. 200 on behalf of the pronote amount 
to Garudamma in the presence of the petitioner 
himself, who is no other than the maternal 
uncle of the original promisee. Issues have 
been framed in the original suit. After the 
framing of the issues, in consequence of cer¬ 
tain notices issued by the adopted son to the 
respondent claiming the amount due on the 
promissory note, the respondent filed an inter¬ 
pleader suit to which objections have been 
taken by the petitioner. 


(2) In the plaint of the inter-pleader suit 
the respondent has pleaded more or less the 
same ground as set out in the written state¬ 
ment filed bv him to the previous suit filed by 
the petitioner. Therein he raised the conten- 


tion that the transfer was without legal autho¬ 
rity that the original promisee was only the 
holder of life estate, that she was not entitled 
to dispose of any property, that the adopted 
son was the person properly entitled to claim 
the amount, and that he had discharged the 
pronote in part payment of a sum of Rs. 200 
during the lifetime of the original promisee. 


(3) The question now is whetherr this inter¬ 
pleader suit could be entertained and whether 
there is sufficient justification for allowing the y 
respondent to file the suit. This suit is ob¬ 
viously filed under S. 88 of the'Civil P. C. 
Mr. Neti Subramaniam the learned counsel for 
the petitioner has invited my attention to the 
decision reported in ‘HARI KARMARKAR v. 

J. A. ROBIN’. 4 Rang 465, which is more or 
less on facts similar to those contained in the 
present petition. In that decision it has been 
held that if the plaintiff in the inter-pleader 
suit was found to have any interest in the 
subject-matter of the suit or that if he was 
found to have colluded with one of the claim¬ 
ants, then the right to file an inter-pleader 
suit could not be availed of by him. On the 
facts of the present case it is evident both 
from the written statement filed by the 1st 
respondent as also the plairjt filed by him in 
the inter-pleader suit that he has sufficient 
interest in seeing that the claim of the peti¬ 
tioner is defeated. The contents of the written 
statement as well as the plaint would point 
out only to that fact. Besides there is also 
ample evidence to show that the 1st respon¬ 
dent is in collusion with one of the claimants, 
namelv, the adopted son. In this view I do 
not think that there is enough justification for 
allowing the 1 st respondent to file the inter¬ 
pleader suit. In this connection Mr. Sub¬ 
ramaniam has also invited my attention to a 
decision in ‘NATIONAL INSURANCE CO. LTD. 
v. DHIRENDRA NATH’, AIR (25) 1938 Cal 
287. The principle laid therein is that in 
order to enable a party to file an inter-pleader 
suit the party should be in a position to walk 
out of the suit with a mere claim for costs 
and shall not be entitled to have any other 
matter of contest between himself and tne. 
claimants. In this case the fact that the 1st 
respondent is claiming to have paid Rs. «suu 
already to the original promisee and is also 
raising contentions which have to be gone into 
at length to find out whether the transfer is 
valid, whether the petitioner is a holder in 
due course and so forth will certainly n 
bring the inter-pleader suit within the scope 
of S 88 of the Civil P. C. On the other hand, 
Mr. Kothandaramiah appearing for the respon¬ 
dent has referred to a decision in SECRMAKx 
OF STATE v. MIR MUHAMMAD, 1 Mad H C 
R 360. I do not think the facts of that case 
apply to the facts in the present case, in my 
view the requirements of S. 88 are not sa l 
fied in the present case so as to enable the l *. 
respondent to file the inter-pleader suit. The 
learned District Munsif, therefore is not . rign 

in having allowed the 1st respondent to file tne 

st 'TfSsx « 
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RAJAMANNAR C. J. 

AND VENKATARAMA AYYAR J. 

R. Balakrishnan, Petitioner v. State of Madras 
represented by the Director of Controlled Com¬ 
modities, Khaleel Mansions, Mount Road, 
Madras, Respondent. 

4i C. M. P: Nos. 6181 to 6183 of 1951, D/- 7-9-1951. 

t (a) Cotton Textiles (Control) Order (1948), 
Cls. 12 (4) and 33 — Provisions of Cl. 12 (4) 
impose total prohibition of acquisition and in¬ 
stallation of new looms and are not valid in view 
of Art. 19 (1) — They are not reasonable res¬ 
trictions within Art. 19 (5) and (6) — If read 
with Cl. 33, it gives absolute and unfettered 
discretion to Textile Commissioner — This is not 
reasonable restriction — Rules for use of dis¬ 
cretion should be framed — (Constitution of 
India, Arts. 19 (1) (5) and (6) ). 


Provisions of Cl. 12 (4) of the Cotton Textiles 
(Control) Order, 1948 imposes an absolute pro¬ 
hibition of acquisition and installation of new 
looms. Such a total prohibition would not be 
valid, having regard to the fundamental rights 
conferred on the citizen by Art. 19 (1) (f) and 
(g). Total prohibition from the exercise of any 
right, can never be justified as a reasonable res¬ 
triction within the meaning of that expression 
as it occurs in Art. 19 (5) and (6). A total 
prohibition unless it be for a short and pres¬ 
cribed time will be invalid. There may be emer¬ 
gent situations when such absolute prohibition 
• may be necessary. But such contingency is pro- 
*' vided for by Art. 358 of the Constitution. In 
such a state of emergency a total prohibition 
of the exercise of the right conferred by Art 19 
may be valid, but otherwise, it would be un¬ 
constitutional. Clause 12 (4) by itself must 
therefore be held to be ‘ultra vires’ and void 
after the coming into force of the Constitution. 


But if the clause is read along with Cl. 33 
and if it be contended that thus read there is 
no absolute prohibition but only a restriction, it 
bemg left to the discretion of the Textile Com¬ 
missioner to permit in particular cases the ac¬ 
quisition and installation of new looms, if this 
discretion is completely unfettered it can be said 
that the provision conflicts with the right of 
equal protection conferred by Art. 14. Such an 
arbitrary and unfettered discretion would not 
amount to a reasonable restriction within the 
meaning of Art. 19 (5) and (6). It would be 
unreasonable to gamble on the reasonableness 
of the Textile Commissioner. If the yardstick 
m only the personal opinion of the Officer con- 
j*rned, it i s plainly a case of a naked and arbi¬ 
trary power. It is therefore not only desirable 
>uut also necessary that proper rules should be 
*ramed and general principles laid down to 
govern the discretion vested in the Textile Com¬ 
missioner under Cl. 33. If that is done and indi¬ 
vidual cases are dealt with accordingly without 
malung any discrimination there could be no 
valid complaint. 

di^ ion . er,s .^ pplicaUon was directed to be 
moused of without making any discrimination 

AIR 1951 S C 118; AIR 1951 
Mad 93°; (1886) 118 US 356; AIR 1950 SC 124, 

U d on * (Paras 15, 16, 17, 42) 


Per Venkatarama Ayyar J.: The subjects 
have since the Constitution certain fundamental 
rights guaranteed to them and it is beyond the 
competence of the legislature to override them 
and if they do, the Courts can declare such legis¬ 
lation bad. The Cotton Textile Control Orders 
were notified under S. 3 (1) of Act 24 of 1946 
long prior to the Constitution, under the in¬ 
fluence of a different theory and from a diffe¬ 
rent standpoint and it is not, therefore, a matter 
for surprise that some of these provisions do not 
fit in with the pattern of the Constitution. 
Clause 33 (3) and Clause 30 are survivals of the 
benevolent despotism of the pre-Constitution 
legislature and they are inconsistent with the 
fundamental rights guaranteed under the Con¬ 
stitution. The legislature can confer on a per¬ 
son or body of persons large powers for the 
purpose of administering the Act. But it must 
prescribe the principles on which these powers 
are to be exercised. If there are no rules for 
guiding and controlling the exercise of discre¬ 
tion by the person or body of persons, then 
the power must be held to be arbitrary and un¬ 
reasonable. Clause 33 (3) is opposed to Art. 14 
and therefore void. (Paras 38, 39) 

f (b) Cotton Textile (Control) Order (1948), 
Cl. 30 — Clause confers on Textile Commis¬ 
sioner power to use his discretion arbitrarily 
in the matter of issuing directions under the 
clause — Petitioner alleging discrimination in 
the matter of allotment and citing instances — 
Since in time of acute shortage of essential 
goods it is not only desirable but also imperative 
that State should regulate their purchase and 
sale with a view to equitable distribution of 
goods amongst consumers, Cl. 30 though res¬ 
trictive of free trade cannot be declared un¬ 
constitutional, so long as restrictions are neces¬ 
sary in interest of general public and the res¬ 
trictions are reasonable — As the clause stands, 
however, there is nothing to prevent Textile 
Commr. from issuing arbitrary orders and discri¬ 
minating from person to person—In the absence 
of any justification for discriminating against 
the petitioner in the matter, it was held that 
there was a breach of guarantee of equal pro¬ 
tection of laws vouchsafed by Art. 14 and of 
fundamental rights declared by Art. 19 (1) — 
Clause 30 could not be declared totally void — 
Textile Commissioner asked to evolve a proper 
scheme for proper distribution which does not 
offend either against Art. 14 or Art. 19 (1) (f) 
and (g) read with Art. 19 (5) and (6) — State 
directed to reconsider petitioner’s application for 
allotment of yam on merits without discrimi¬ 
nation. (Constitution of India,, Art. 19 (1) (f), 
(g) and Art. 19 (5), (6) ). 

„ „ „ , , , ( p aras 21, 23, 24, 43, 44) 

K. V. Venkatasubramaniam and A. Rama- 
chandran, for Row and Reddy, for Petitioner- 
Advocate-General. for The State. 


Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
comes after the Indian Cases). 

( 50) 1950 S C J 328: (AIR 1950 S C 211: 52 
cn Ls j 550) * /p P a i\ 

( Cri r 95 ? ?,Si J 418: ( AIR 1950 S C 124: 51 
cn Lj j 1514) /p r 

(’50) 1950 SCJ 571: (AIR 1951 SC 118) ' 

(Prs 11, 15, 40) 
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C51) AIR 1951 Cal 90 (Prs 10. 34) 

(’51) 1951-2 Mad L J 1: (AIR 1951 Mad 930) 

(Prs 10. 16. 34) 

80 C L R 432: (Australia) (Prs i4, 34. 37) 
49 Md 217 (Pr 10) 

(1886) 118 U S 356: 30 Law Ed 220 

(Prs 10, 16. 34) 

(1894) 154 U S 362: 38 Law Ed 1014. (Pr 33) 
11940) 310 U S 573: 84 Law Ed 1368 

(Prs 12. 20, 34. 36) 
(1950) 338 U S 604: 94 Law Ed 381 

(Prs 13, 20. 34, 35) 
RAJAMANNAR, C. J.: In these two applications 
some ol the provisions of the Colton Textiles (Con¬ 
trol) Order, 1948, were challenged as being opposed 
to certain articles of the Constitution of India. 
This order was made by the Central Government 
in exercise at the powers conferred by S. 3 oi the 
Essential Supplies (Temporary Powers) Act, 1946. 
It came inio lorce on 2nd August 1948 in the place 
of an earlier order of February 1948. Two classes 
of special officers to work the provisions of this 
order are contemplated. One is the controller who 
is the principal officer appointed by a provincial 
Government for the administration of the textile 
control and the other is the Textile Commissioner 
appointed by the Central Government. This order 
provides for the control of raw materials and stores 
as well as cloth and yarn. In these two applica¬ 
tions we are only concerned with the provisions 
relating to cloth and yam. Clause (12) of the order 
runs as follows: 

"12 (1) No producer who has no spinning plant 
shall w r ork or cause or permit to be worked, 

(a) looms in excess of the number of looms work¬ 
ing in the undertaking on the 30th September 
1944. 

(b) Any loom lor a period which in any one 
month exceeds the average number of hours of 
work per loom per month in the undertaking 
during the year ending 30th September 1944. 

(2) No producer v/ho has a spinnmg plant shall 
in any quarter — 

(a) purchase a quantity of yam exceeding 1/4 of 
the quantity of yam purchased by him in the 
year 1944; 

(b) sell a quantity of yam less than 1/4 of the 
quantity of yarn sold by him in the year 1944; 

(3) No producer who has no weaving plant shall 
instal or cause or permit to be installed any loom 
in his undertaking. 

(4) No person shall acquire or instal any loom 
to be worked by power as defined in S. 2(f) of 
the Factories Act, 1934. 

(5) Any person having in his possession any 
loom which he is not entitled to work or cause 
or permit to be worked in accordance with this 
clause shall forthwith report the fact to the 
Controller and shall take such action as to its 
sealing or storage as the controller may direct." 
(2) The clause has to be read subject to Cl. 33 

which provides for exclusion lrom and modifica¬ 
tion and relaxation of its operation. Clause u> 
runs as follows: 

"The Textile Commissioner may by a general or 
special permit exclude from or modify or relax 
to such extent as may be specified by him, the 
operation of any such provision in respect of 
any person, act or thing or any class of persons, 

acts or things.” - 

Hi Clause 30 confers certain powers on the lex 
tile*Commissioner in respect of the distribution of 
cloth and yarn. It is in the following: terns. 

•The Textile Commissioner may. with a newt® 
securing a proper distribution of cloth or yarn 
or with a view to securing compliance with this 
order, direct any manufacturer or dealer, or any 
class of manufacturers or dealers — 


(a) To sell to such person or persons such quan¬ 
tities of cloth or yam as the Textile Commis¬ 
sioner may specify; and 

(b) not to sell or deliver cloth or yam of a speci¬ 

fied description except to such person or persons 
and subject to such conditions as the Textile 
Commissioner may specify; and may issue such 
further instructions as he thinks fit regarding the 
manner in which the direction is to be carried 
out.” . 

(4» Tlie petitioner in these two petitions is the ^ 

properietor of Sundararaj Textiles situated at Kala- 
palti Post Coimbatore district. It is exclusively a 
weaving mill and not what is referred to in the 
affidavits as a composite mill, i.e., both a spinning 
and a weaving mill. In 1944, the petitioner had 10 
power looms installed in his factory. In 1946 he add¬ 
ed another 14 power looms with the permission of 
the Government and ever since he has been manu¬ 
facturing cloth in these 24 power looms. In July 
1949 he applied to the Textile Commissioner who 
had his office in Bombay for permission to acquire 
and instal 50 more power looms, as such per¬ 
mission was necessary under the provisions of the 
Cotton Textile Control Order 1948. According to 
the petitioner, one important reason for this appli¬ 
cation to instal more looms was his desire to 
purchase, what is described as, a preparatory 
machinery for making, warping and sizing. This 
machinery was only available in units to serve 100 
to 120 power looms in the count of yam used by 
the petitioner’s looms. As the petitioner had only 
24 power looms he wanted to acquire further looms. 
The Textile Commissioner advised the petitioner 
to apply through the Provincial Textile Commis¬ 
sioner at Madras. The petitioner made an appli¬ 
cation accordingly on the 19th August 1949. This 
application was refused by the Government on otn ^ 
December 1949. He repeated his request and was 
informed by the Director of Controlled Commodi¬ 
ties in his letter dated 17th March 1950, that per¬ 
mission for additional looms would not be granted 
in view of the meagre supply pasition of yam ® 
the State. The petitioner again made ^prescn- 
tations to the Minister for Industries with no 
success. On 5-7-1950 he received a communication 
from the Secretary to Government Development 
Department, that in view of the difficult condition, 
of yarn supply, the petitioner’s request for per- 
mission to instal 36 additional looms would not be 
considered at present. Meanwhile the petitloner 
had purchased the preparatory machinery at a 
cost, of about a lakh of nipees. , 

(5) In the affidavit filed in support of CM*. 
No. 6181 of 1951. the petitioner stated that afte 
25-1-1950 ie, after the Constitution came into 
foroe. Clause 12 (4) of the Order became void as 
being inconsistent with the fundamental rights 
granted to him. more particularly by Art.19 » 

(f> and (g). The ground of attack is that th 
said clause, namely. 12 (4) absohitely prohlWts 
the acquisition of Installation of looms 

the prohibition is arbitrary and unreasonable^ 
also submitted that the restricUon if a . PO not 

under that clause was an excessive ™£j publl C . * 
necessary In the interest of the genera 1 V ^ 
Clause 33 of the Order is attacked as oems 
SSTto Art. 14 of Constitutior 

it prescribes no standard of the basis 
any provision can be relaxed or ex j.„_i m i nft 'tory 
of any person. The clause be ‘" g f J^er support 
in character cannot be vaJld ln fu ne p 

of his plea, the ^tiUoner referr^to^^r^ ncw 
mill owners who had acquiredana ^ hlmse if 
power looms, though the Pf . discriminatory. 

refused. This the petitioner says stusc t ^ 

(6) The petitioner ^ .-their allot- 

conduct of the Government officers in tne 
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ment of yam per loom per month. He was being 
•Dotted 400 lbs. of yam per loom per month in 
1949. In January 1950 this quantity of 400 was 
reduced to 200 and again in September 1950 it was 
further reduced to 150 lbs. and in April 1951 still 
further to 100 lbs. per loom per month. This res¬ 
triction was apparently imposed under Clause 30 
of the Order. This action on the part of the 
Government, i.e., the State as represented by the 
Director of Controlled Commodities is impugned as 
4 being unreasonable and arbitrarily discriminatory. 
The petitioner mentions concrete instances in which 
even purely weaving mills like the petitioner’s were 
being given 300 to 400 lbs. of yam per loom per 
month, though he was given considerably less. He 
alleges that with the amount of yam allottment 
now being made it was not possible to run the 
xnilL This might lead to even closing down the 
business. Both Arts. 14 and 19 (1) (f) and (g) of 

* the Constitution were infringed and Clause 30 as 
well as the orders of Government were ‘ultra vires* 
and invalid. 

(7) The petitioner also complains that even the 
allotment of yam made to him was not being 
regularly supplied every month. In C.MP. 
No. 6181 of 1951 the petitioner’s prayer is for the 
issue of Writ of a Mandamus or an order directing 
the respondent namely, the State of Madras re¬ 
presented by the Director of Controlled Commodi- 
oes to forbear from and in any way interfering with 
the acquisition and installation by the petitioner of 
additional power looms in his mill. In the second 
application (C.M.P. No. 6182 of 1951), the peti- 
Aioner prayed that a Writ or order may issue 
atrectmg the respondent to allot and supply to 
the petitioner 400 lbs of yam per loom per month. 

(8) On behalf of the State an Upper Division 

* clerk in the Office of the Director of Controlled 
Commodities swore to a counter-affidavit traversing 
the allegations and charges made by the petitioner 
in bis affidavit. The learned Advocate-General 
confessed that the counter-affidavit could have 
been filed by some one more responsible than a 

The legal position taken up in this counter- 
affidavit was that the Textile Commissioner had 
lull discretion to grant or refuse permission for 
Acquisition and installation of new looms. The re¬ 
fusal to give to the petitioner permission to instal 
new looms was said to be due to the acute scar¬ 
city of yam in the State. A reference is made to 
an All-India Yam Distribution Scheme' which 
Provided for the internal distribution of cotton 
yarn to miscellaneous consumers including power 
towns. As regards the facts, the deponent of the 
affidavit put the petitioner to strict proof of 
■everal allegations in the affidavit. 

(9) The petitioner filed a reply affidavit in which 
ne mentioned in detail several instances in which 
*nere had been discrimination as regards the grant 
of permission to acquire and instal new power 
looms and as regards the allotment of yam. A 
runner counter-affidavit on behalf of the State 
Was filed during the hearing of the applications 

* m,”® Assistant Director of Cotton. in tills 
n he set out the history of cotton and yam 

wmtrol from 1943 onwards. Provisions in the 
eariter orders similar to the impugned provisions 
« the new order are referred to. Clause 30 was 
■Mlaee of GfaHHe * the Cloth and Yam 
Control Order, 1943. The purpose of this clause 
■ said to be to secure proper distribution of vam 
«na proper distribution is understood to mean and 
means that the distribution is to be in accordance 
wwn the basic principles enacted in the order 
2*•»^y. that while the scarcity continued', 
aistributton must be on the basis of the All 
Yam Distribution Scheme. As regards 


Clause 33, it is stated that exceptions are made 
under this clause after careful consideration of 
the various factors and almost always subject to 
the condition that supply of free yam to the 
distribution pool is not impaired. The permissions 
are given according to the deponent only on 
specific recommendations received from tlie 
Provincial State Controller. Though there is no 
obligation cast on the Textile Commissioner or the 
Provincial Controller to feed new looms which are 
installed, it is pointed out that any unrestricted 
increase of looms will tend to affect the availabi¬ 
lity of free yam to the pool and provide an 
incentive to mills and the merchants to take to 
biackmarket activities. The restrictive provisions 
to be found in Clause 18 of the Order is an 
attempt to limit such tendencies to a reasonable 
minimum. The petitioner filed a supplementary 
reply affidavit in which he gave instances of per¬ 
mission being granted to new factories, e.g., 200 
power looms to a new factory in Virudhunagar and 
20 power looms to a new mill in Cannanore. He 
also gave instances of unequal allotment of yam 
among several mills. 

(10) The argument of Mr. Venkatasubramania 
Aiyar, learned Counsel for the petitioner was in 
the main based on Art. 14 of the Constitution 
which ensures to all persons equality before foe 
law and equal protection of the laws from the 
State. The definition of “State” in Art. 12 in¬ 
cludes besides the Government and Parliament of 
India and the Government or Legislature of each 
of the States, also local or other authorities within 
the territory of India or under the control of the 
Government of India. Taking first the provisions 
regarding acquisition of looms, he contended that 
Clause 12 (4) of the Cotton Textiles Control Older, 
though in terms prohibits any acquisition or in¬ 
stallation, must be read with Clause 33 which em¬ 
powers the Textile Commissioner to exempt wholly 
or in part certain cases from the operation of the 
provision. The combined eifect of Clauses 12 (4> 
and 33 (1) would therefore be that unless per¬ 
mitted by the Textile Commissioner no new looms 
can be acquired or installed. Clause 33 (1) does 
not mention the grounds or circumstances which 
should influence the Textile Commissioner in 
granting or withholding special permission. Ulti¬ 
mately, it comes to this, namely, that the Textile 
Commissioner's discretion is completely unfettered. 
The legal position taken up in the counter-affidavit 
filed on behalf of the State is just this. Learned 
Counsel contended that conferment of such arbit¬ 
rary power on the Textile Commissinoer 
itself offends against the guarantee do- 

dared by Art. 14 of the Constitution as such 
power gives ample room for discrimination. He 
also contended that in actual practice also the 
orders of the Textile Commissioner have been dis¬ 
criminatory. 

He strongly relied on the leading decision 
of the ‘United States Supreme Court in ‘YICKWO 
v. HOPKINS’. (18c6) 118 U S 356: 30 Law 
Ed 220. The city and county of Sanfranscico made 
an ordinance that it shall be unlawful for any 
person to engage in the laundry business within 
the corporate limits without having first obtained 
the consent of the Board of Supervisors, except 
the same be located in a building constructed 
either of brick or stone. In Sanfrancisco there 
were about 320 laundaries managed by the 
Chinese. Of them only about 10 were in brick 
buildings. The remainder were in wooden build¬ 
ings, with the result that so far as the majo¬ 
rity of the Chinese laundries were concerned, it 
depended entirely on the pleasure of foe Board of 
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Supervisors whether any of them would or would 
not be permitted to engage in the business in 
tile wooden buildings. Actually it was found that 
the white launderers who were carrying on business 
in wooden buildings were given permission; the 
Chinese were refused permission. The validity of 
the Ordinance was challenged on the ground that 
it was capable of being and was so operated and 
enforced as to discriminate against the Chinese 
laundries and therefore offended S. 1 of the 
Fourteenth Amendment of the Constitution. The 
Supreme Court held that the ordinance was in¬ 
valid because: 

•’It confers a naked arbitrary power upon the 
Board to give or withhold consent and makes 
all engaged in the business, the tenants at will 
as to their means of living under the Board of 
Supervisors.” 

The following passages from the judgment of 
Mr. Justice Matthews were relied on in particular 
by petitioner’s Counsel, Ex. 1: 

“When we consider the nature and theory of 
our institutions of Government, the principles 
upon which they are supposed to rest, and 
review the history of their development, we are 
constrained to conclude that they do not mean 
to leave room for the play and action of purely 

personal and arbitrary power. But the 

fundamental rights to life, liberty, and the pur¬ 
suit of happiness, considered as individual posses¬ 
sion, are secured by those maxims of constitu¬ 
tional law which are the monuments showing 
the victorious progress of the race in securing 
to men the blessings of civilisation under the 
reigm of just and equal laws, so that in the 
famous language of the Massacliussets Bill of 
Rights, the Government of the Commonwealth 
'may be a Government of laws and not of men.' 
For, the very idea that one man may be com¬ 
pelled to hold his life, or the means of living 
or any material right essential to the enjoyment 
of life, at the mere will of another seems to be 
intolerable in any country where freedom pre¬ 
vails, as being the essence of slavery itself." 


Mr. Justice Matthews quoted with approval the 
lollowing observations made by the Court of Ap¬ 
peals of Maryland in the case of ‘BALTIMORE v. 
RADECKE’, 49 Md 217: 

“But it commits to the unrestrained will of a 
single public officer the power to notify every 
person who now employs a steam engine in the 
prosecution of any business in the City of Balti¬ 
more, to cease to do so, and by providing com¬ 
pulsory tines for every day’s disobedience of such 
notice and order of removal, renders his power 
over the use of steam In that city practically 
absolute, so that he may prohibit its use al- 
to"*ther. But if he should not choose to ao 
this, but only to act in particular cases, there is 
nothing in the Ordinance to guide or control his 
action. It lays down no rules by which Us im¬ 
partial execution can be secured or partiality ana 
oppression prevented. It is clear that giving 
and enforcing these notices may, and quite liKel> 
will bring ruin to the business of those agnm.t 
whom thev are directed, while others from whom 
they are withheld, may be actually benefi'ed by 
what is thus done to their neighbours, and, when 
we remember that this action or non-action may 
proceed from enmity or prejudice, ^m partisan 
zeal or animosity, from favouritism and other 
imnroper influences and motives easy of conceal¬ 
ment S difficult to be detected and exposed it 
becomes unnecessary to suggest or comment upon 
the iniustice capable of being wrought und 
cover of such a power, for that becomes appai ent 
to every one who gives to the subject a mom 


consideration. In fact, an ordinance which 
clothes a single individual with such power hardly 
tails within the domain ot law, and we are cons¬ 
trained to pronounce it inoperative and void." 


Learned counsel referred to the several instances 
mentioned in the affidavits filed by the petitioner 
as demonstrating the arbitrary nature of the 
power conferred on the Textile Commissioner by 
Clause 33. There is no use. Counsel urged, relying 
upon any presumption that the Textile Commis- 
sioner would not do anything improper or unjust 
or unreasonable. It is dangerous that the rights 
of persons should depend upon any personal 
quality of a particular officer. In a recent case 
•M. B. NAMAZI v. DEPUTY CUSTODIAN OP 
EVACUEE PROPERTY. ALADRAS', 1951-2 Mad U, 
1, relating to the Administration of Evacuee Pro¬ 
perty Ordinance, XXVI of 1949, this Court was 
called upon to pronounce on the validity of certain 
of its provisions. S. 20 of the Ordinance prohibits 
an intending evacuee from transferring in any 
manner whatsoever any immovable property in 
which he has any right or interest except with the 
previous approval of the Custodian, and any trans¬ 
fer made in contravention of the section shall be 
void. It was conceded that there were no rules 
lay ing down the grounds on which any transfer 
could be approved or refused. Meeting the argu¬ 
ment that the Custodian would not ordinarily re¬ 
fuse to approve any transfer unless for proper 


grounds. I said: 

"But surely that would be gambling on the reason¬ 
ableness of the Custodian. As the section stands, 
there is nothing to prevent the Custodian from 
most unreasonable refusing to approve of any 
transfer by an intending evacuee." 

Reliance was placed on these remarks by the ^ 
learned Counsel for the petitioner. Reference was 
also made to the decision in 'ANUMATHI SADHU- 
KHAN V. A. K. CHATTERJEE', AIR 1951 Cal 90 
for the general proposition that deprivation oi 
valuable rights of property without the necessity 
of giving any reasons for the action would be un¬ 
constitutional. Bose. J., observed in that case 
thus: 

"An order which arbitrarily or excessively invades 
the right of an individual cannot be said to 
contain the quality of reasonableness. Clauses 
9 and 13 of the Rice Mills Control Order wliicn 
no doubt empower cancellation or refusal ot a 
licence already issued and refusal to issue a ne™ 
licence without assigning any reasons. But rnere 
can be no doubt that these provisions mersiep 
the limits of reasonub’eness and must be nem w 
be invalid in the face of the written Concur 
tion of India. It is clear law that an arbi. ary 
or capricious exercise off the power is no 
cise at all. If no reasons are assigned it “ ^ 

possible to know or judge whether the order 
a valid or a mala fide or arbitrary order. 

(ID More or less the same line of re ^®"‘ k n 3 the 
adopted when the learned Counsel also invoked » 
provision of Art. 19 (1) (f) and (g) of tej®. 
tution read with Art. 19 (5) and (6). It was ^ j 
tended that a total prohibition of^^iSnable 
installation of looms would not be a court 
restriction and the decision of the op 

of India in 'CHINTAMANRAO v. STAtt 
MADHYA PRADESH', 1950 S C J 571. was ^ 
in support of the contention. , In i . t ' m r t a ^vins on 
impugned Act totally prohibited the»^. 
of the business of manufacture of bwai^ Their 
tain villages within the agricultural 0 f 

Lordships held that this was not m the natu 
reasonable restriction within the meann« d ^ 

19 (6). Mahajan, J., who delivered the J yu 
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of the Bench construed the phrase “reasonable 
restriction” in the following manner; 

“The phrase ‘reasonable restriction’ connotes that 
the limitation imposed on a person m enjoy- 
ment of the right should not be arbitrary or of an 
excessive nature, beyond what is required in the 
interests of the public. The word “reasonable” 
implies intelligent care and deliberation, that the 
choice of a course which reason dictates. Legis- 
lation which arbitrarily or excessively invades 
the right cannot; be said to contain the quality 
of reasonableness and unless it strikes a proper 
balance between the freedom guaranteed in 
Art. 19 (1) (g) and the social control permitted 
by Clause (6) of Art. 19, it must be held to U 
wanting in that quality.” 

( 12 ) did not com- 

pletoiy^endorse tll\lbgal propositions set out in 
the counter-affidavitNUed-orx benalf of tne State 
as regards the arbitrary and unfettered discretion 
of the Textile Commissioner. He relied in general 
upon circumstances which compelled the State to 
regulate the proper distribution of yam and manu¬ 
factured cloth and the acute shortage of yarn. He 
also relied on the circumstance that the main 
Act, Essential Supplies (Temporary Powers) Act, 
was itself a temporary measure. Any scheme de¬ 
vised by the Government for a fair and equal dis¬ 
tribution of essential commodities cannot be said 
to be imposing unreasonable restrictions though 
the scheme may certainly affect prejudicially some 
persons. It will be difficult and improper lor the 
Court to embark on the actual measure taken by 
the Government or its special officers to secure 
a fair and equitable distribution. He cited to us 
two decisions of the United States Supreme 
Court which dealt with this question of distribu- 
* tion. 

In ‘RAILRAOD COMMISSION OF TEXAS V. 
ROWAN AND NICHOLAS OIL CO.*, (1940) 310 US 
573; 84 Law Ed 1368 the validity of an order promul¬ 
gated by the Rail Road Commission of Texas came 
up for consideration. The statutes empowered the 
Railroad Commission to make rules and regulations 
for the prevention of waste of oil and natural 
gas. It was specially provided that in the exercise 
of the powers conferred on them, the commission 
shall in the event of any regulation was adopted 
limiting the production of oil and natural gas in 
any pool, prorate or apportion the allowable pro¬ 
duction of the pool among the various producers on 
a reasonable basis. The Railroad Commissioner 
made a proration order under which allowances 
were based upon the hourly potential capacity of 
the well. The result was a flat per well allowance 
to the producers. The validity of the Order was 
challenged on the ground that it was opposed to 
the Fourteenth Amendment because the proration 
order was not reasonable and it was arbitrary. An 
alternative mode of distribution was suggested as 
better than the principle adopted by the Railroad 
commission in their order. The Supreme Court 
held that the order in question was quite valid and 
that a Court in reviewing the action of an admi- 
nistrative agency to which the promotion and 
execution of State Policy has been entrusted must 
not substitute its notions of expediency and fair¬ 
ness for those which have guided such agency. 
Whether in prorating oil production, any particular 
system was better than Ohe others was a question 
not for the Courts but for the administrative 
agency' entrusted by the State with the duty of 
making such proration. Mr. Justice Frankfurter 
who delivered the opinion of the Court pointed 
out the innumerable difficulties in trying to adjust 
the many conflicting interests and that the com¬ 
mitments of a delicate process of adjustment to 


the administrative process will not escape challenge 
in Courts, but such cases, were only episodes in 
the evolution of adjustment among private in¬ 
terests and on the reconciliation of all the private 
interests with the underlying public interests in 
vital sources of energy. 

(13) In the other American case, ‘SECRETARY 
OF AGRICULTURE v. CENTRAL ROIG REFIN¬ 
ING CO.’, (1950) 338 U S 604:94 Law Ed 381, an 
order of the Secretary of Agriculture allotting sugar 
quota among various refineries under the provisions 
of the Sugar Act of 1948 came up for review. To 
counteract the serious evils resulting from an un¬ 
controlled sugar market and to rationalise the mis¬ 
chievous fluctuations of a free sugar market, the 
legislature adopted the devise of a quota system 
and the volume of sugar moving to the continental 
United States Market was controlled to secure an 
harmonious relation between supply and demand. 
Under the Act off 1948, five sugar producing areas 
were defined and to each area was allotted an 
annual quota of sugar. Under S. 205-A of the Act 
the Secretary of Agriculture was authorised to 
allot the refined sugar quota as well as the inclu¬ 
sive allowance of a particular area among those 
marketing sugar on mainland from that area. The 
section inter alia provided that allotment shall be 
made in such manner and for such amounts -as to 
provide a fair, efficient and equitable distribution 
of such quota or proration thereof by taking into 
consideration three factors (1) proceedings of sugar 
to which proportionate shares pertained, ( 2 ) past 
marketings; and (3) ability to market) the amount 
allotted. An allotment made by the Secretary in 
exercise of the power conferred by the section was 
challenged on the ground that the Act itself was 
not valid under due process clause of the Fifth 
Amendment, besides other grounds. It was held 
that the Act did not offend the due process clause 
because of the alleged discriminatory character. 
Mr. Justice Frankfurter who delivered the opinion 
of .the Court after referring to the old and obstinate 
sugar problem of the country and the necessity for 
some sort of regulation to ameliorate the effect of 
disorderly competition observed that it was not 
for the Court to substitute its notion of expediency 
and fairness for that of the Congress. He said": 

“It would be a singular intrusion of the Judiciary 
into the legislative process to extrapolate restric¬ 
tions upon the formulation oif such an economic: 
policy from those deeply rooted notions of 
justice which the due process clause express.” 
and again: 

“This Court is not a tribunal for relief from the 
crudities or inequities of complicated experi¬ 
mental economic legislation.” 

(14) The learned Advocate-General also cited to 
us a d ecisio n of the High Court of Australia in 
’McCARTER v. BRODIE*, 80 C L R 432. The 
Transport Regulation Act provided that a com¬ 
mercial goods vehicle should not operate on any 
public highway unless licensed in accordance with 
the Act. The Transport Regulation Board was em¬ 
powered to grant such licences, and it was provided 
that in granting or refusing licences the Boaid 
should have regard to the interests of the public 
generally and should take into consideration the 
advantages of llhe service proposed to be provided, 
its convenience to the public, the Adequacy of the 
existing transportation etc. It was held that the 
Act did not contravene S. 92 of the Constitution 
which provided that: 

“Trade, commerce and intercourses among the 
States, whether by means of internal carriage or 
ocean navigation shall be absolutely free.” 

It was held that S. 92 did nob preclude the com¬ 
monwealth or State Parliament from in any way 
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regulating or controlling inter-state trade and com¬ 
merce and what was not permitted was prohibition 
and not regulation. Latham, C. J., posed the ques¬ 
tion in issue thus: 

"Is the effect of a challenged Act in relation to 
mter-Siate trade and commerce direct or remote? 

If it is remote no question in relation to S. 92 
arises. Next, where the effect of the Act is 
direct, is the Act in its true character regula¬ 
tory and not merely prohibitive? If it is truly 
regulatory and not prohibitive it will not be in¬ 
validated by S. 92. The question, therefore, is 
whether the Transport Regulation Acts of 
Victoria are regulatory or prohibitive.” 

(15) I shall first take up Clause 12 (4). In terms 
;this provision imposes an absolute prohibition of 
acquisition and installation of new looms. I have 
grave doubts if such a total prohibition would be 
valid, having regard to the fundamental rights 
conferred on the citizen by Art. 19 (1) (f) and (g). 

Caji total prohibition from the exercise of any 
right be ever justified as a reasonable restriction 
within the meaning of that expression as it occurs 
in Art. 19 (5) and (6). I am inclined to think that 
a total prohibition unless it be for a short and 
prescribed time will be invalid. I quite realise 
that there may be emergent situations when such 
absolute prohibition may be necessary. But such 
contingency is provided for by Art. 358 of the 
Constitution. When the President is satisfied that 
a grave emergency exists whereby the security of 
India or any part of the territory thereof is 
threatened whether by war or external aggression 
or internal disturbance, he may by pro¬ 
clamation make a declaration to that 
effect (Art. 352). While such proclamation is in 
operation nothing in Art. 19 shall restrict the 
power of the State to make any law or to take any 
executive action which the State would but for the 
provisions contained in Part III of the Constitu¬ 
tion be competent to make or to take (Art. 

358). In such a state of emergency a total prohi¬ 
bition of the exercise of the right conferred by 
Art. 19 may be valid, but otherwise, I am of opinion 
that it would be unconstitutional. An illustration 
of 'this principle is to be found in the ‘BEEDI 
CASE’ ‘CHLNTAMAN RAO v. STATE OP 
MADHYA PRADESH’, 1950 S C J 571. Clause 12 
,(14) by itself must therefore be held to be ’ultra 
jvires’ and void after the coming into force of the 
^Constitution. 

(16) But both sides argued before us on the foot, 
ing that there was really no absolute prohibition 
but there was only a restriction, because Clause 1- 
(4) has to be read with Clause 33 which gave 
power to the Textile Commissioner to pemut in 
particular cases the acquisition and installation of 
new looms. What the petitioner; Counsel u^ed 
before us was that there was nothingClauae 33 
to indicate the factors which should be' taken into 
account in the exercise of the Textile Conimi. 
sioner's discretion. If his discretion Is completely 
unfettered, as was suggested in the counterpart 
filed on behalf of the State can it be 
the provision does not conflict with the 
equal protection conferred by Art.14? Is there 
not scope for if the clause d< ^ S I jf r e ally iuvite 
discrimination? Can valuable rights of citizens oe 
iSSelv to the arbitrary discretion of the 

M ~& s 

Unble on “ e Juer“ J«Sn 

missioner, to use the language » CUSTO- 


A. I.B. 

1951-2 Mad L J 1. The salutary principle enuncia¬ 
ted in -YICK WO V. HOPKINS’, (1886) 118 U S 
356:30 Law Ed. 220, would render such a provision 
obnoxious to the Constitution. So long as the 
possibility of a provision like Clause 33 being 
applied in a manner not sanctioned by the Consti¬ 
tution cannot be ruled out, it must be held to be 
wholly void. As the Supreme Court observed in 
•ROMESH THAPPER v. STATE OF MADRAS’. 
1950 S C J 418 at p. 428: 

•'Where a law purports to authorise the imposi¬ 
tion of restrictions on a fundamental right in 
language wide enough to cover restrictions both 
within and without the limits of constitutionally 
permissible legislative action affecting such 
rights it is not possible to uphold it even so far 
as it may be applied within the constitutional 
limits as it is not severable. So long as the 
possibility of its being applied for purposes not 
sanctioned by the Constitution cannot be ruled 
out; it must be held to be wholy unconstitutional 

and void.” 

(17) The petitioner has also mentioned concrete 
instances to show that there has been discrimi¬ 
nation in the grant of exemptions under clause 33 
TZ Sff KTs not necessary for usJo Jjj- 
whether the exemption in each case was Justmed 
or not What is of significance fc that there: is 
scope for discrimination. In the absence of any 
statutory rules to indicate the manner in which 
the discretion of the Textile Commis^oner sho^d 
be exercised it is impossible to sayjjj®ther hj 
discretion in a particular case is or is not justuieo. 

Commissioner under H 2 Ati^Jxordingly without 

3 ^^ “ 

(18) The proper order in the S? 

t think should be passed on this petition . 

No“C SuSl)' b ?0 

with and dispose of the petitioners w . 


with and dispose of me anv^Rround, 

wihout making any discrimination on any C 


petitioner 

wihout maxing any ui« ; »“..ination or. . 
in the light of the observations made herem 

(19, in C.M.P. No. «82 of 1951■ 
in respect of the allotment, of yara * Uw 
the Order already extracted above comers ^ 

Textile Commissioner power t° d ^ b u{ ~turers or 
facturer or dealer or any class of manu uall . 
dealers to sell to specified ° :^ s ; oner may 

titles of cloth or yarn “^.fjSjSwSoth or 
specify, and likewise not to sell or de lv in(li - 

yam except to specified Persons. Besides 

cation in the opening words of the guj of 
••with a view to securing a P r °f compli- 

cloth or yarn or with view . ^ . .X laid down 
ance with this order", there; is n ™ dlstr ibution 
as to the manner in which the prope concerned 
has to be effected among the sev ^ actua i 
persons. The petitioner con ? pl £\ v,ns discrimi- 
practice the Textile Commissioner nas {rom 

nated between pel-son and .P^'^.fJiL^the vali- 
actual discrimination, he also ;t con- 

dity of the provision on the ground tnai ^ ^ 

travenes the principle of equal P ° e ^ onable res¬ 
laws and also that it is not conferred by 

triction on the exercise of the right (g) ^ 

the Constitution under Art UKl><n Qf ^ 

SStffttL oi v- a 
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i the State and that supplies of yam are being re¬ 
gulated to the power looms month after month on 
the basis of the yam, allotments made to this 
State by the Textile Commissioner, Bombay, there 
is nothing else which gives us any information as 
to the principles on which the distribution is made. 
In the petitioner's affidavit it was definitely alleg¬ 
ed that certain purely weaving mills i.e., mills be¬ 
longing to the same category as that of the peti¬ 
tioner were still being given 300 to 400 lbs. of yam 

* Per month and that he was being discriminated un¬ 
reasonably and arbitrarily, in the counter affida¬ 
vit, there is only a bare denial and the petitioner 
is put to strict proof of the allegations. I must 
confess that I am surprised at this attitude on lie- 
half of the State. Even in the affidavit subsequent¬ 
ly filed by the Assistant Director of Cotton, Bom¬ 
bay, there is no indication as to the basis on 
which the yam is allotted to the several mills. 

( 20 ) I quite realise that during periods of acute 
shortage of essential goods and commodities, it is 
noit only desirable but also imperative that the State 
should take steps to regulate their purchase and 
sale with a view to an equitable distribution among 
X! the consumers. Legislation undertaken with 

< object, though it may In a sense, be restric- 

' tiveyjf free trade, cannot be declared to be uncon- 
stitriional so long, of course, as restrictions are 
^-necessary in the interests of the general public and 
the restrictions are reasonable. It is also clear 
that legislation in the matter of controls cannot 
go into the minutest detail of the actual distribu¬ 
tion. As Mr. Justice Frankfurter observed in 'RAIL¬ 
ROAD COMMISSION OF TEXAS V. ROWEN AND 
NICHOLAS OIL CO.'. (1940) 310 U S 573: 34 Law 
Ed. 1368, "merely writing laws is only the beginning 
of the matter. The Administration of these laws 

' is full of perplexities”. The commitment of the 
delicate task of adjusting many conflicting interests 
and overcoming-innumerable difficulties in making 
an equitable distribution must needs be to admi¬ 
nistrative agency. But the question is whether 
the administrative agency should have an arbitrary 
and unfettered discretion or should be bound by 
certain broad principles and rules which it could 
not transgress. In 'SECRETARY OF AGRICUL¬ 
TURE v. CENTRAL ROIG REFINING CO.’, 
(1950) 338 U S 604 : 94 Law Ed 381 the same learn¬ 
ed Judge (Mr. Justice Frankfurter) made the fol¬ 
lowing illuminating observations in speaking of the 
administrative function entrusted to the Secretary 
of Agriculture in allotting sugar quotas, 

"He could not be left at large and yet he could 
not be rigidly bounded. Either extreme would 
defeat the control system. They could be avoid¬ 
ed only by laying down standards of such breadth 
as inevitably to give the secretary leeway for his 
expert judgment Its exercise presumes a judg¬ 
ment at once comprehensive and conscientious.” 

(21) It will be seen that in the two American cases 
above referred to on which the learned Advocate 
General placed reliance, the administrative officer 

* ^ no , fc left at large ' “ th » OU case there was a 
general rule of prorata allotment, in the sugar 
case the legislature laid down three factors which 
had to be taken into consideration in making the 
qudtas. But in the present case no rules or prin¬ 
ciple have been made or laid down which should 
guide the Textile Commissioner in making a pro- 
Wr distribution of cloth or yarn. As the clause 
stands, there is nothing to prevent the Textile 
commissioner from issuing any arbitrary order. He 
can exdude for no reasons certain persons alto- 
gether in his scheme of distribution. He can also 

, T 5? pet,ti<mer * s definite charge that 
placed to the same position as his mill have 



been allotted more quantities of yam than his mill 
stands unrefuted. 

(22) The question then is what this Court should 
do in these circumstances. Learned counsel for 
the petitioner asked us to declare clause 30 to be 
wholly ultra vires and void. The result of such a 
declaration would be to destroy the whole scheme 
of textile control. I spent anxious thought on the 
disastrous consequences of such a course. I have 
already said that during the periods of acute short¬ 
age of essential goods there could be indeed, there 
should be a certain amount of regulation with a 
view to ensure fair and equitable distribution. I 
have already referred to observations of learned 
Judges of the Supreme Court of the United States 
that the details of any scheme of regulation or con¬ 
trol can only be worked out by administrative 
agency and not by definite provisions in the Sta¬ 
tute. In this connection I found the following 
passage in Willis’ Constitutional Law very sugges¬ 
tive, 

“Is it proper classification to put in one class 
those who get the consent of a board or of an 
official and into another class those who do not 
where no standard is set up to control the action 
of the board or official? Some cases answer this 
question in the affirmative, while other cases 
answer it in the negative. Perhaps the best view 
on this subject is that due process and equality 
are not violated by the mere conference of un¬ 
guided power but only by its arbitrary exercise 
by those upon whom conferred. 

If a Statute declares a definite policy, there is a 
sufficiently definite standard for the rule against 
the delegation of legislative power, and also for 
equality if the standard is reasonable If no 
standard is set up to avoid the violation of equa¬ 
lity, those exercising the power must act as though 
they were administering a valid standard. For 
this reason there is a need for a judicial ieview 
to see whether or not power delegated has been 
exercised arbitrarily.” 

(23) Clause 30 lays down the ultimate end in 
view, namely, a proper distribution of cloth and 
yarn. If in accordance with and in pursuance of 
this policy, the Textile Commissioner had arrived 
at a scheme of distribution on a certain «nr) as¬ 
certainable basis which is free from any charge of 
^crimination and he had placed that scheme be¬ 
fore this Court and convinced us that the peti¬ 
tioner before us has been allotted the proper quota 
hi accordance with the scheme, then we would 
have been loth to interfere. Unfortunately how¬ 
ever, and presumably in spite of the efforts of the 
learned Advocate General, we have not been in¬ 
formed of any such general scheme. There is no 
doubt a reference to an All India Yarn Distribu- 
l ‘°° ^me in the counter affidavit filed on behalf 
of the State, but no particulars of the scheme have 
been put before us. We are unable to know if the 
quota allotted to the petitioner is covered by this 
scheme. The petitioner has stated in his affidavit 
that mills pracUcaiy in the same category as his 

SXlSfS 1 ^ otted J“ lbs ' ** r l00m month. 
This allegation has not been shown to be wrong. 

Nor has it beefi shown that owing to other valid 

reasons, the quota of 400 lbs. should be reduced. In 

the ateence of any justification for discriminating 

* this matter - we are com- 
pefied to hold that there has been a breach of the 
guarantee of the equal protection of laws rouch- 

^ by Art. 19(D d ° f ** fUndamental right ‘ de " 

same time I am not disposed in this 
application to declare that CL 30 is totally void 
It appears to me that if in the exercise of the 
powers granted under CL 30, the Textile Commis- 
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bioner has evolved a proper scheme of distribution 
which does not offend either against Art. 14 or 
An. 19UMO and «gj read with Art. 19 Kb) ana (6> 
then there is no room for complaint by any per¬ 
son on the ground that his rights have been un¬ 
lawfully aSected to his prejudice. If till now the 
authorities concerned have not evolved any gene¬ 
ral scheme it will be open to them to hereaf er a; 
least lay down the general principles of distribu¬ 
tion. 

(2o» In the circumstances I think the proper 
order for us to make is to direct the respondent to 
consider the application of the petitioner for allot¬ 
ment of yam* on its merits without making any 
discrimination and in accordance with general 
rules as to fair and equitable distribution that may 
be made on the subject. 

(26) The petitioner will have his costs in the two 
applications; advocate's fee R$. 250 in each. 

(27) VENKATARAMA AIYAR. J.: xr.ese are peti¬ 
tions hied under Art. 226 of the Constitution rais¬ 
ing the question of the validity of some of the pre¬ 
visions of the Cotton Textiles Control Order 1948. 
The petitioner is the proprietor of a Weaving Fac¬ 
tory called Sundararaj Textiles at Kalapatti in 
Coimbatore district. In 1944 the factory was equip¬ 
ped with ten power looms. In 1946 the petitioner 
applied to the Government for permission to in- 
stal 14 more power looms and the same was grant¬ 
ed and the factory has been working ever rince 
with 24 power looms. The Cotton Textiles Control 
Order, 1948, with which we are now concerned 
came into force on 2nd August 1948- Clause 12(4* 
of this Order runs as follows: 

•‘No person shall acquire or mstal any loom tc be 

worked by power as defined in S. 2(f) of the 


Factories Act, 1934." 

Clause 33(3) of the Order is in these terms: 
“Notwithstanding anything contained in tins 
order the provisions of the clauses specified :n 
schedule C shall have the effect subject to the 
powers of the Textile Commissioner under sut- 
cls. 1 and 2 to withdraw or relax any order of ail 
the restrictions enacted in those provisions.'* 
Clause 12 is one of the provisions included in 
schedule C. 

(28) In 1949 the petitioner appliea uncer Cl. 33(3) 
for "permission to instal 50 more power looms, but 
that was refused by a communication dated 6 - 12 - 

1949. The petitioner mace further representations 
in the matter to the Government and again per¬ 
mission was refused by an order dated 17th March 

1950, the ground for refusal being the meagre sup¬ 

ply position of yarn in the country. The petitioner 
contends that CL 12(4) is an invasion of the rights 
to acquire property and to carry on trade conferred 
on him under Art. 19 (1) (0 > 

and that the power conferred on the 
Textile Commissioner to withdraw or moony 
the restrictions in CL 12(4) is arbitrary and discri¬ 
minative and void under Art. 14 of the Constitu¬ 
tion. 

(29) Tne petitioner also complains ’hat the 

ttty of yam allotted to him by the Textile com- 
missioner has been undergoing a ^eady decline 
that starting with 400 lbs. per loom per montni u 
has now been reduced to 100 lbs. per loom per 
month and that even that quantity is not regular 
iv supplied and that under the circumstances it 
has^ b^eonio impossible to carry on business. C-ause 
^ ofthe Cotton Textile ConTol Order which em¬ 
powers the Textile Commissioner to control the 
distribution of yam is as follows. 

"The Textile Commissioner may, with a .new to 
securinga proper distribution of cloth or yam or 
with a view to securing compliance with this 
order, direct any manufacturer or dealer, or any 
class of manuf acturers or dealers 


■ a' to sell to such person or persons such quan¬ 
tities of cloth or yam as the Textile Comnai- 
sioner may specuy. 

Co i Not to sell or deliver cloth or yam of a spe¬ 
cified description except to such person or per¬ 
sons and subject to such conditions as the Tex¬ 
tile Commissioner may specify and may issue 
such further instruction as he thinks fit regard¬ 
ing the manner in which the direction is to be 
carried out." 

The contention of the petitioner is that this "7 
clause also is repugnant to Art. 14 as it confers 
wide ana arbitrary powers on the Textile Commis¬ 
sioner and that it is therefore void. Thus the 
points lor determination are the validity of Cl 12 
(4) CL 33(3> and CL 30 of the Cotton Textile Con¬ 
trol Order, 1048. 


(30) I g ’pah first set out the relevant legislative 
provisions bearing on the question. Under 9 and 
10 Georee VI. Chap. 39 India (Central Government 
and Legislature) Act, the British Parliament con¬ 
ferred on the Central Legislature certain powers. 
In the exercise of those powers, the Indian Legis¬ 
lature passed the Essential Supplies -Temporary 
Powers) Act. XXIV of 1946. The preamble to the 
Act shows that the object of the legislation was to 
continue the war-time control of the production, 
supply and distribution of essential articles lor a 
further period. 


(31-Section 3)1) enacts: .. 

•Tne Central Government, so far as it appears .o 
it to be necessary or expedient for maintmnui^ 
or increasing supplies of any 
dity or for securing Uieir eqiutable dismbubon M 
availability of fair prices, maybynotifiedomer 
provide for regulating or profiting •&* 
duetion. supply or distribution thereof ann trace 

and commerce therein." 

. 3. Cl. (2) provides for the regulation^ol Uu pr 
uciion. manufacture, acquisition andwnspo^ 
tc.. of the essential commodities by licence^*? 
on 4 enacts that the Government migntexcrche 

nese powers through any officer. "JfJJJgcij 
ie Central Government or through ihe Pro.- - 
Government or any officer subordinate to the 
incial Government as may be spewed Unaer 
, 14<1) no order made “ ^xerc-se of MgJgJ ln 
onferred by the Act “uldbe caUed lnqu‘* x nd _ 
ny Court. The life of this Act ha- been ext 
d'from time to time by resolution 5 ofO»]« and 
tire dated 25-2-1948. 23-3-1949 and 20 - 2 19W 
nail v it has been extended upto 31-1--!^- . 

H of 1950. The Cotton TeXUles *%*££ 
:ow under consideration c 3(1) and came 

if the powers conferred under S. 3 ( t 

nto lorce on 2-8-1948. There is no qu«tion 
hat this order was valid when ^ w^m 
s in dispute is whether the impugned clauses n 
lecome void under the Constitution. ^ 

,oo, i* will be convenient to deal first wi n 
fusion whether CL 33,3, 

titution. This clause ^^^f^tricted 
fextile Commissioner in such man- 

>ower to withdraw or maiUy CL12 4 am which 

ler as he pleases. It lays doro no pn.. No 

le has to observe in exercising-m - d^ons 
tiles have been made t S or 

in which the appheantk “ ^ continuing 

nodification. No directions commissioner, 

n anv manner the discretion of ^ ort iers. 

3e is not bound to give imy rea^ [ ° n0 Oun£ to 
Dn the language of CL 33<j> tn ting exemp¬ 
ire vent the commissioner torn s at ^ own 
■ion to some and refusing u t jj 0ner complains 
xill and pleasure. Indeed tne pe ^ disc nmi- 

* 2* ^J^ei^pSfculars therefor. 
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(33) The counter affidavit contains a general 
denial and avoids an answer to the particulars but 
it is unne cessary to decide whether the complaints 
of the petitioner are well founded and whether 
there has been discrimination or not, because the 
validity of the provisions does not depend upon 
the result of their working. A valid statute can¬ 
not be rendered void by the incompetence of the 
person who has been charged with its administra¬ 
tion any more than a void statute can be rendered 
valid by an efficient officer working it to satisfac- 

■4 tion. In either case the validity of the enactment 
should be determined on its own merits. If the 
impugned provisions confer an absolute and un¬ 
restricted power, discrimination is inherent in their 
very nature and they must be declared void with¬ 
out further investigation as to whether in fact there 
has been discrimination or not. The well- 
known observation occurring in "JOHN H. REA¬ 
GAN V. FARMERS LOAN & TRUST Co.' (1894) 
154 US 362: 38 Law Ed 1014 at 1024, "This, as has 
been often observed, is a Government of laws and 
not a government of men" seems eminently adapt¬ 
ed to this context. 

(34) I shall now deal with the authorities cited 
on either side. Mr. K. V. Venkatasubramania Aiyar 
the learned advocate for the petitioner relied on 
the decisions in 'YICK WO. v. HOPKINS', (1886) 
118 U S 356: 30 Law Ed 220, 'ANUMATHI SADHU- 
KHAN v. A. K. CHATTERJEE’, AIR 1951 Cal 90 
and the observations in 'NAMAZI v. DEPUTY CUS¬ 
TODIAN OF EVACUEE PROPERTY, MADRAS' 
1951-2 Mad L J 1. In 'YICK WO. v. HOPKINS'! 
(1886) 118 U S 356: 30 Law Ed 220 an order of the 
city and county of San Francisco provided that it 
would be unlawful for any person to engage in 
laundry business in buildings other than those con¬ 
structed of brick or stone without the permission 

. of the Board of Supervisors. No regulations were 
made prescribing conditions to be complied with 
for obtaining the consent. In holding that this 
provision was invalid Mathews J. delivering the 
unanimous opinion of the Court observed as fol¬ 
lows: 

"There is nothing in the Ordinances which points 
to such a regulation of the business of keeping 
and conducting laundries. They seem intended 
to confer and actually do confer not a discretion 
to be exercised upon a consideration of the cir¬ 
cumstances of each case bub a naked and arbi¬ 
trary power to give or withhold, consent not 
only as to places but as to persons.” 

“It is purely arbitrary and acknowledges neither 
guidance nor restraint.” (Pp. 356-374). 

In ‘ ANU MATHI SADHUKHAN v. A. K. CHAT¬ 
TERJEE', AIR 1951 CaL90, the question was about 
the validity of an order passed under West Ben¬ 
gal Rice Mills Control Order, 1949. Clause 9 of 
this order is as follows: 

"Notwithstanding anything contained in this order 
the Commissioner may, without assigning any 
reason, direct any application for the issue of a 
licence or for the renewal of a licence be refused.” 
Under this clause an order was passed prohibiting 
the husking of paddy after 14-12-1950. In holding 

1 this order was ‘ultra vires’ Bose J. observed 

as follows: 

“An order which arbitrarily or excessively invades 
the right of an individual cannot be said to con¬ 
tain the quality of reasonableness. Clauses 9 and 
13 of 'the Rice Mills Control Order which no 
doubt empower cancellation or refusal of a licence 
already issued and refusal to issue a new licence 
without assigning any reasons. But there can be 
no doubt that these provisions overstep the limits 
. of reasonableness and must be held to be invalid 
m the face of the written Constitution of India! 


These provisions do not give any opportunity to 
the licence holder to make any representation 
against the action taken by the authorities con¬ 
cerned or to protect their interest against any 
wrongful action of the authorities and they fur¬ 
ther provide scope for the exercise of the power 
conferred on the authorities in an arbitrary and 
capricious manner, if they so choose to do it. It 
is clear law that an arbitrary or capricious ex¬ 
ercise of the power is no exercise at all. If no 
reasons are assigned, it is not possible to know 
or judge whether the order is a valid or mala 
fide or arbitrary order.” 


Reliance is also placed on certain observations 
occurring in 'M. B. NAMAZI v. DEPUTY CUSTO¬ 
DIAN OF EVACUEE PROPERTY, MADRAS' 1951- 
2 , M 5 1 L J L Dealing with s. 20 of the Administration 
of the Evacuee Property Ordinance No XXVI of 
1949 which provides that no intending evacuee 
shall transfer his property without the consent of 
the custodian, my Lord the Chief Justice referred 
to the absence of rules indicating on what grounds 
the transfer should be refused and then observed 
as follows: 


lx may be said that the Custodian would not 
ordinarily refuse to approve any transfer unless 
for proper grounds. But surely that would be 
gambling on the reasonableness of the custodian. 
As the section stands, there is nothing to prevent 
the Custodian from moat unreasonably refusing 
to approve of any transfer by an intending eva¬ 
cuee.’* 

As against this the learned Advocate General 
relied on ‘RAILROAD COMMISSION OP TEXAS 
v. ROWAN AND NICHOLS OIL CO* (1940) 310 
?««*• « Ed 1368, ■SECRETAR?” OF 
AGRICULTURE V. CENTRAL ROIG REFINING 
CO., (1950) 338 U S 604 ; 94 Law Ed 381 and certain 
observations in 'MC CARTER v. BRODIE', 80 CLR 
,. (A ' Jstrallal - In ‘RAILROAD COMMISSION 
V ‘ ROWAN AND NICHOLS OIL CO.'. 
0940) 310 U S 573: 84 Law Ed 1368, the question 
was about the validity of the proration order issued 
by the commission regulating production of oil 
on hourly potential basis” with exceptions in cases 
of wells with low productive capacity called “mar- 
ginal welk" Bowen and Nichols Oil Company com- 
plained that the rules framed by the commission 
put the owners of the marginal wells in a favoured 
position and that the restrictions on production 
cnppled the non-marginal owners in the enjoy¬ 
ment of their rights, that those restrictions were 
unreasonable and amounted to depriving them of 

uVI v ? ithout ’ due process of law. It was 

held that certain rules and formulas having been 
adopted by the commission in a matter requiring 
special knowledge it was not within the province 
of the Court to interfere with them. 

"A controversy like this always calls for fresh re¬ 
minder that Courts must not substitute their 
notions of expediency and fairness for those 
which have guided the agencies to whom the 
formulation and execution of policy have been 
entrusted," 

and dealing with the contention that there was 
discrimination in favour of the smaller owners the 
Court observed: 


'T! ain }y these are not issues for our arbitrament. 
The State was confronted with its general pro¬ 
blem or proration and wit* the special relation 
to it of the small tracts in the particular con¬ 
figuration of the East Texas field, it has chosen 
to meet these problems through the day to day 
exertions of a body specially entrusted with the 
task because presumably competent to deal with 
It In striking the balances that have to be 
struck with the complicated and subtle factors 
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that must enter into such judgments, the com¬ 
mission has observed established procedure. If 
the history of proration is any guide the pre¬ 
sent order is but one more item in a continuous 
series of adjustments. It is not for the Federal 
Courts to supplant the commissions judgment 
even in the face of convincing proof that a diffe¬ 
rent result would have been better.’* 

In that case there were definite rules framed with 
reference to various classes of weils and there was 
no question of any arbitrary exercise of power. What 
was decided was only that the Courts were not 
competent to sit in judgment on the propriety or 
fairness of the rules which had been duly framed 
under the statute. In this case no such rules have 
been framed. 

(35) In ‘SECRETARY OF AGRICULTURE v 
CENTRAL ROIG REFINING CO.\ (1950) 338 U S 
604: 94 Law Ed 381, the validity of certain provisions 
in the Sugar Act was in question. For the purpose 
of controlling Sugar market the quota system 
was adopted. The Secretary* of Agriculture was 
empowered to make allotments after taking n»0 
consideration processing, past marketing and abi¬ 
lity to market. The Act also fixed an annual quota 
of refined sugar which may be marketed from the 
off-shore areas but there was no such restriction 
on the mainland refiners. The validity of these 
provisions was contested on the ground that fixing 
1935 to 1941 as the basic period operated harshly on 
tlie new comers and that fixing of quotas only for 
off-shore area refiners and not for the mainiand 
refiners was discriminative and in violation of due 
process clause. In repelling this contention the 

Court observed: , . t . , . . . . r . 

"To fix quotas on a strict historical basis is nara 

on latecomers into the industry or on those m » 
who desire to expand. On the oUierhand^tothe 
extent that new comers are allowed to enter or 
oldtimers to expand there must either be an in¬ 
crease in supply or a reduction in the Quotas of 
others. Many other factors must plague those 
charged with the formulation of policy the e*. 
tent to which projected expansion is a Junction 
of efficiency or becomes a depressent of wage 
standards; the wise direction of capital tato in¬ 
vestments and the economic waste incident to 
what may be on the short or the long pull over 
expansion of industrial facilities; the availability 
iT. ore suitable basis lor the M of quote 
etc The final judgment is too apt to be a hodge- 
podge of considerations, including consideration 
that may well weigh with legislators but which 
this Court can hardly disentangle. 

a - n Thtfcourt is not a tribunal for relief from the 
crudities and inequities of complicated economic 
legislation.” 

Thi<; decision also is similar to the one in 
■rSlwSEd'Session of TEXAS V TOWAN 
AND NICHOLAS OIL, CO/. (1940) 310 U S 3M. 
84 Law Ed 1368. and is based upon the same prin- 

^ «7) The learned Advocate Ge neral relied upon 

certain observations in ‘MC CARTTO ▼. BROM^ 
qc\ n t p 43? (Australia). Under a certain transport 

-ays as 

SiSS “S thetayment ot hcenc^ it wjs 

contended that the 'mP^Wonof 

a hv 5 the W^tituUon Act. This 

conferred by S. 92 ot vne cjv held that 

contention was rejected and it w 

legislature had power to regulate trade ana w>*u 


S. 92 was inapplicable to such regulations, in that 
connection Latham C. J. made the following ob¬ 
servations on which the learned Advocate General 
relied: 

"It has. however, been particularly objected that 
a power to regulate trade and commerce does 
not include a power to exclude any person from 
operations in trade and commerce. But 
it is obvious that any regulation which imposes 
conditions upon activities of individuals must 
exclude from those activities persons who are 
not prepared, or who are not able for any reason, to 
satisfy those conditions. In other words all re¬ 
gulations involve some degree of prohibition, and, 
further, all regulations operate upon persons.” 

In that case there were elaborate rules prescribed 
for granting licence and the Court held that the 
discretion of the Board was not unlimited and 
arbitrary. In fact the observations quoted above 
were relied on by the learned Advocate General 
only to show that the power to regulate carries 
with it restriction in some form. 

(38) The result of the authorities may thus be 
summed up. Tile legislature can confer on a per¬ 
son or body of persons large powers for the pur¬ 
pose of administering the Act. But it must pres¬ 
cribe the principles on w T hich these powers are to 
be exercised. If there are no rules for guidhig 
and controlling the exercise of discretion by the 
person or body of persons, then the power must be 
held to be arbitrary and unreasonable. 

(39) Conformably to the above principles the 
learned Advocate General sought to establish that 
the discretion conferred on the Textile Commis¬ 
sioner under Cl. 33(3) is not absolute and that m 
fact it is subject to reasonable limitations. He re¬ 
ferred to the orders relating to Cotton Control 
Order made in the year 1943; then to the Control 
Order dated 29-4-1944 made under the Defence of 
India Act; to Cl. 18. B which corresponds to the 
present Cl. 30. to the Control Order of 19 « and 
to the evolution of All India Yam distribution 
scheme. He argued that 

3 the vear 1944 was taken as the basic period ior 
fixing quotas and it is implicit in Cl 33(3) and 
Cl. 30 that the Textile Commissioner should exer¬ 
cise his powers on the basis of 1944 fixation. B 
I am unable to read any such Umita- 
tion or condition m clause 33 (3) ana 

Cl. 30. Indeed the counter affidavit takes the> P°s 
tion that the orders of the TextUe Commtedoner 
are purely administrative and not liable to oe 
questioned in Court. That undoubtedly would be 
the position in 1948 when the Control ;r and 
question was issued. The British Parllam . 
the Indian Legislatures acting ^thin theforlES 
allotted to them possessed plenao- powers onec^ 
lation and the laws enacted by c ° j2 a ? the y 
questioned in any Court on the 
deprived a person of his liberty or of h P & ^ 
It is onlv with the Constitution that a cnanb 

OgS- -g 

set out in Part HI. The subjects have nowce ^ 
fundamental rights guaranteed to 0 ver- 

beyond the competence of the declar e! 

ride them and if they do. the Courte^n 
such legislation bad. Now the 0 f Act 

Control Orders were n ° tifl .^ p U com t nution under 
24 of 1946 long Prior to the a 

the influence of a different theory therefore a 

SSTforlSSS?Uf-oSe Of these provisions] 
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do not fit in with the pattern of the Consti¬ 
tution. Clause 33 (3) and Clause 30 are survivals 
of the benevolent despotism of the pre-Constitution 
Legislature and they are inconsistent with the 
fundamental rights guaranteed under the Consti¬ 
tution. The counter-affidavit is in my opinion a 
[rank admission of this. I am, accordingly of 
opinion that Clause 33 (3) is opposed to Art. 14 
and void. 

(40) I shall now deal with Clause 12 (4). The 
petitioner contends that he has a fundamental 
* right to acquire property under Art. 19 (1) (fj and 
to trade under Art. 19 (1) (g) and that Clause 12 

(4) is an infringement of these rights and is, 
therefore, void. The point to be decided is whe¬ 
ther the clause can be held to be saved by Art. 19 

(5) and (6) as being a reasonable restriction made 
in the interests of the general public. That the Con. 
trol Orders have been made in the interests of 
general public cannot be and has not been con¬ 
troverted, but what is urged is that Clause 12 (4) 
absolutely prohibits the acquisition of property 
and, therefore, cannot be upheld as a restriction, 
much less reasonable restriction on the rights con¬ 
ferred under Art. 19 (1) Clauses (f) and <g). Re¬ 
liance was placed on the decision of the ‘Supreme 
Court in ‘CH1NTAMAN RAO v. STATE OP 
MADHYA PRADESH 1 , 1950 S C J 571, where it was 
held that a prohibition on the manufacture of 
feeedies during agricultural season was vcfcd as 
being unreasonable. It may be conceded that the 
restrictions contemplated by Art. 19 (5) are such 
as are incidental to regulation of the rights con¬ 
ferred under Art. 19 (1) (f) and (g) and that the 
total prohibition of the rights is not within its 
scope. But it must be remembered that-the Cotton 
Textiles Control Order is an emergency legislation 
Introduced for the purpose of regulating supply and 
demand under abnormal conditions following the 

J termination of the War. It is statedly a tempo¬ 
rary measure, its life being extended by successive 
resolutions of the legislature having due regard to 
the conditions of the market. 


(42) In view of these observations I should have 
had considerable difficulty in holding that Clause 12 
(4) standing by itself would be void. But the matter, 
however, does not rest there. It is argued on be¬ 
half of the petitioner that Clause 12 (4) does not 
stand alone that it must be read along with Clause 
33 (3) that the latter is invalid as offending Art 14 
and that in consequence the former also must’ be 
held to be invalid. 


(41) In judging of the reasonableness of the pro¬ 
hibition it would be relevant to take into account 
that it is an emergency legislation of a temporary 
^aracter. The following observations in 'N B 
SHARE v. STATE OP DELHI?, 1950 S C J*328 
would, seem to lend support for the view that the 
prohibition might be valid. In that case 
the question was whether an order of extem- 
ment was a reasonable restriction on the right con¬ 
ferred under Art. 19 (1) (d). In answering this 
question in the afllrmative Kania, C. J., observed 
as follows: 

"The further extension of the externment order 
beyond the three months may be for an inde¬ 
finite period but in that connection the 
fact that the whole Act is to remain in 

i£!LV, p 14th Au & ust 1951 cannot be over¬ 
looked.” 

Mukherjee. J., observes as follows: 

"It is not disputed that under Clause 5 of Article 
19. reasonableness of a challenged legislation has 
!? J be by a Court and the Court de- 

i cides such matters by applying some objective 
Btandard which is said to be the standard of an 
average prudent man. Judged by such a stand- 
ard which is sometimes described as an ex¬ 
ternal yard stick the vesting authority in partl- 
cuiar officers to take prompt action under emer- 
E^cy circumstances entirely on their own res¬ 
ponsibilities or personal satisfaction is not neces- 

0116 has to into 

■«Munt the whole scheme of legislation and the 

“ounstances under which the restrictive orders 
wud be made.' 9 


; (43) I agree with this contention. The prohibi- 

1 tion on the right to acquire property enacted under. 

Clause 12 (4) and the power to exempt or modify 
l its operation conferred under Clause 33 (3) are in-; 
, separable parts of a single scheme of control, is it' 
. likely that the authorities would have enacted such] 
I an absolute prohibition as is contained in Clause 
• 12 (4) if they had not also coupled it with a wide 
. power of exemption such as is conferred under 
Clause 33 (3)? I find it difficult to believe that 
. they would have. And if an absolute prohibition 
can be justified under Art. 19 (5) only by the exis¬ 
tence of a stale of emergency, how is that to be 
reconciled with the grant of such an absolute 
power of exemption under Clause 33 ( 3 )> n A is 
to be prohibited from acquiring power looms on 
the ground of national emergency, the prohibition 
must apply equally to B and C and all the citizens. 
There cannot be an emergency as regards one citi- 
zen and not as regards others. Nor can an argument 
be founded on the setting of the two provisions 
under the Control Order. Clause 33 (3) confers 
a power to exempt not merely in respect of Clause 
12 (4), but several other clauses which are all set 
out in Schqduie C. It is as if it were enacted as 
part of every one of the clauses mentioned in that 
schedule. The proper view to take of the clauses 
is to regard them as licencing provisions providing 
in substance that properties could te acquired 
under a licence and that the Textile Commissioner 
shoidd have the authority to grant such a licence. 

k • of J clauses 12 «> and 33 (3) must then 

be judged by the principles applicable to the power • 
to grant licences and, as already mentioned such 1 
a power will be valid only if it is to be exercised 
in accordance with rules, and where there are no 

, be decIared void repugnant 
w An. 14. That being my conclusion, I shall have 
now to consider that relief should be granted to 
the petitioner. To prohibit the Textile Commis- 
sioner from interfering with any acquisition of 
power looms by the petitioner generally which is 
what is prayed for in the petition will be too wide 
a relief to grant, and will amount to a negation 
of the power of the State to enact control regula¬ 
tions in the interests of the public. At the same 
time, to leave the petitioner without any remedy 
against the refusal of the Textile Commissioner to 
grant exemption under Clause 33 (3) would be to 
withhold protection against the invasion of funda^ 
mental rights in exercise of a naked and arbitrary 
power. To strike a proper balance between the 
demands of the State and the rights of the indi¬ 
viduals it is desirable that an order should issue 
that the application of the petitioner for exemp¬ 
tion under Clause 33 (3) should be heard and de¬ 
posed of by the Textile Commissioner on principles 
m consonance with Art. 14. It is desirable that 
proper rules should be framed by the administra¬ 
tion prescribing the conditions for granting per- 
mission, and if that is done there will be no ground 
for complaint under Art 14 and this Court will not 
Interfere with the exercise of discretion by the 
Textile Commissioner, however wide it might be 
so long as it is within the rules. 

(43-a) The validity of Clause 30 may now be con¬ 
sidered. This clause also confers absolute and un¬ 
limited powers on the Textile Commissioner The 
learned Advocate-General relied on the words' “with 
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a view to securing proper distribution of cloth or 
yam" occurring in Clause 30 as imposing a limita¬ 
tion on the exercise of discretion by the Textile 
Commissioner, but these words only define the 
object of the control and not the mode and man¬ 
ner in which such object is to be carried out. 
This clause is of the same character as Clause 33 
(3» and must for the same reasons be held to be 
void. 


(44) The question is: what is the relief which 
should be granted to the petitioner. The prayer in 
the petition is that the respondent should allot and 
supply to the petitioner 400 ins. of yarn per loom 
per month. For the reasons given by me (in C.M.P. 
No. G181 of 1951) I am of opinion that such a re¬ 
lief could not be granted. But the application of 
the petitioner for supply of yam should be directed 
to be considered by the Textile Commissioner and 
disposed oi on principle consonant to Art. 14. I, 
therefore, agree that an order should issue in both 
the applications in forms mentioned in the judg¬ 
ment of my Lord the Chief Justice. 

(45) Subsequent to th* delivery of the judgments 
in these applications it was brought to our notice 
by the learned Advocate-General that on 9th July- 
1951 there was a notification by the Central 
Government under which for Clause 30 as it stood 
before, the following clause was substituted, 
namely: 

30 (1) No producer shall sell or deliver any cloth 
or yam which has been produced by him except 
to such person or persons and subject to suen 
conditions as the Textile Commissioner may 
specify' 

(2) Without prejudice to the provisions of Sub¬ 
clause (1) the Textile Commissioner may with 
a view to securing a proper distribution of cloth 
or yam or with a view to securing compliance 
with tlxis order, direct any manufacturer or 
dealer or any class of manufacturers or dealers. 
(a) to sell to such person or persons such quan¬ 
tities of such description of cloth or yam as 
the Textile Commissioner may specify. 

(b> Not to sell or deliver any cloth or yam of a 
specified description except to such person or 
persons and subject to such conditions as the 
Textile Commissioner may specify. 

3 The Textile Commissioner may issue such fur¬ 
ther instructions as he thinks fit ui order to 
carry out the provisions of Sub-clause (1) or an> 
direction under Sub-clause (2). 

4 Every manufacturer or dealer to whom a 
direction or instruction is issued under. this 
clause, shall comply with any such direction or 

instruction." 

( 4 fi» we are of opinion that neither the reasoning 
no/the conclusion in the judgments urt delivered 
Ts in ^ way affected by this substitution. 

(47 > We certify that the case involves a sub- 

Art. 19 (i) (if) and <g> read with Art. 19 ana 
( 6 )' 


(Riiviasivami J.) A. I. R. 

Madras Food-Grains (Intensive Procurement) 
Order (1950), Cl. 3 (2) — Collector’s notifica¬ 
tion — Violation of. 

I'nder the Order, the Collector is not em¬ 
powered to lay down the principle for regulat¬ 
ing or controlling but only to carry out the 
working of the principles and find out what the 
surplus is. Therefore, this is not a case of a 
delegation of delegated powers or a case of abdi¬ 
cation or effacement of the State Government in 
the matter of carrying out the powers dele- ~y 
gated to them by the Central Government but a 
mode of exercising these powers through their 
subordinates retaining full control of the 
powers vested in them. The Collector therefore 
has power by issuing a notification to call upon 
a person to surrender the surplus food-grains 
and the violation of such a notification is an 
offence. (Paras 3, 9, 10) 

T. R. Srinivasa Aiyar, S. Krishnaswami, for 
Petitioners; The Asst. Public Prosecutor, for 
The State. 

Case referred to: 

(’50) 1950-2 Mad L J 20 (NRC) (Pr 3) 

ORDER: These are four criminal revision 
cases filed against th e orders of th e Sub-Divi¬ 
sional Magistrate, Tuticorin, in summary cases 
Nos. 289, 292, 290 & 176 of 1951, holding that the 
prosecutions launched against the criminal re¬ 
vision petitioners were competent and maintain¬ 
able. 


C.R.K.'RG.D. 


Order accordingly. 
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In re. M. Malayandi Thevar and others. Peti¬ 
tioners. 

Criminal Revn. Cases Nos m to 073 

of 1951; Criminal Revn..Petes-Nos. 971 to 9,3 

and 1070 of 1951, D/- 5-12-1951. 


(2) There can be no dispute on the limited 
records before us at this stage concerning the 
facts, namely, that these petitioners did not 
comply with clause 3(2) of the Madras Food 
Grains (Intensive Procurement) Order, 1950, & > 
the Collector’s notification dated 15-7-1950 for 
surrender of surplus food-grains to the Gov¬ 
ernment. and for which th e petitioners have 
been charged under the Madras Food-grains 
(Intensive Procurement) Order, 1950, read with 

S 7(1) of the Essential Supplies (Temporary 
Powers) Act, XXIV (24) of 1946. 

(3) The P° int taken by teem in th e l° we : r 
Court and here is set out by the criminal revi¬ 
sion petitioners as follows: Th e Collector has 
no power by a District Notification to call upon 
th e accused to surrender the surplus food-grams 
and that the violation of such an order is not 
an offence. The powers of the Central Govern¬ 
ment for regulating or prohibiting th e produc¬ 
tion, supply and distribution trade and com¬ 
merce in essential commodities under S. J oi 
the Essential Supplies (Temporary Powers) Act, 
1946, ar e delegated to th e State Government. 
The State Government cannot further delegate 
such powers to its subordinate officers. 

In support of this, the decision of our learned 
brothers Govinda Menon and Basheer Ahmea 
Sayeed JJ. in Cri M P 518 of 1950 ‘MOHOMED 
SAHIB IN RE’. 1950-2 Mad L J 20 , (recent 
case) has been relied upon. Therein it was held 
that the fixation of prices of sugar ™ st JJ® 
by the State Government by notified order 
required under Ss. 3 and 4 of Act 

of 1946 and the order of the f tat e was 

authorising the Collector to> fix theorieswas 
illegal and not operative and that therefore t 
price fixation and the notification in the District 
Su ware invalid It is stated that *h» 

principle applied to this case and that theun 
lector's demand on the accused is not 
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(4) The learned Sub-Divisional Magistrate re¬ 

jected this contention and hence these criminal 
revision petitions. 1 am also of the same opinion 
as the learned Sub-Divisional Magistrate and 
here are my reasons. ^ 

(5) Section 3(1) of Act XXIV (24) of 1946 
lays down that the Central Government so far 
as it appears to it to b e necessary or expedient 
for maintaining or increasing supplies of any es- 

, sential commodity, or for securing their equit- 
1 able distribution and availability at fair prices, 
may by notified order provide for regulating or 
prohibiting the production, supply and distri¬ 
bution thereof, and trade and commerce there¬ 
in. Sub-clause (2) provides that without pre¬ 
judice to the generality of the powers conferred 
by sub-section (1), an order made thereunder 

may provide.(f) for requiring any 

person holding stock of an essential commodity 
to sell the whole or a specified part of the 
stock at such prices and to such persons or class 
of persons or in such circumstances, as may be 
specified in the order. 

Section 4 provides that the Central Govern¬ 
ment may by notified order direct that the 
power to make orders under S. 3 shall, in re¬ 
lation to such matters and subject to such con¬ 
ditions, if any, as may be specified in the 
direction, be exercised by (a) such officer or 
authority subordinate to the Central Govern¬ 
ment, or (b) such Provincial Government as 
may be specified in th e direction. S. 2(d) of 
the same Act defines a “notified order” to mean 
an order notified in the official Gazette. The 
term “official gazette” has been construed in 
relation to Madras as the Madras Fort St. 
Georg e Gazette. 

(6) On 1-7-1950 in the Fort St. George Gazette 
the following Madras Food-grains (Intensive 
Procurement) Order, 1950 (G. O. Ms. No. 1269 
Food and Agriculture, 30th June 1950) has been 
published. The preamble states that this noti¬ 
fication was in exercise of th e powers conferred 
by S. 3 of the Essential Supplies, (Temporary 
Powers) Act, 1946, read with the Notification 
of the Government of India, Department of 
Food, No. PY. 603 (2)-l. dated 21st October 
1946 and with the concurrence of the Govern¬ 
ment of India, by his Excellency the Governor 
of Madras. 

(7) I must briefly summarize the eleven para¬ 
graphs of this notification relating to paddy 
(rice in th e husk), rice (paddy husked), ‘cholam, 
cumbu, ragi, korra, samai, varagu and varigalu’. 
Paragraph 1 gives th e title of the order and 
Para. 2 defines the extent and defines food- 
grains, purchase and sale. Para. 3 defines the 
categories of persons to whom this Notification 
is applicable and the categories of persons who 
can call upon th e aforesaid persons to do the 
various things specified within th e purposes set 
out above. Then sub-paragraph (3) of Para 3 
proceeds to meticulously set out the rules for 
determining th e surplus which ha s got to be 
surrendered on demand. 

Paragraph 4 provides for advance demands 
pemg made if it appears necessary for maintain¬ 
ing supplies of food-grains even before the 
determination of th e surplus. Para. 5 provides 
Ior the mode of delivery and the payment of 
1963 Mad,.*78 & 74 


prices. Paragraph 6 relates to special condi¬ 
tions in regard to certain specified districts. 
Para. 7 deals with the powers invested by the 
Government in District Collectors and persons 
authorised by him on this behalf for declaration 
of s ock of food-grains in specified circumstances 
and areas. Para. 8 deals with inspection of 
stocks and confers necessary facilities for the 
officers for doing the same. Para. 9 deals with 
sequestration of stocks in certain specified 
events. Para. 10 is the immunity clause in regard 
to officers carrying out the operations under this 
Order and forfeiture in defined circumstances. 
The Order finally wounds up by stating that 

“all proceedings commenced or deemed to have 
Leen commenced and all action taken or 
deemed to have been taken and all appoint¬ 
ments made or deemed to have been made 
under the Madras Food-grains (Intensive Pro¬ 
curement) Order, 1948. as subsequently 
amended, shall be deemed to hav e boen taken 
or made under the corresponding provision, 
if any, of this order, and shall, so far as may 
be continued accordingly.” 

This procurement order is applicable during 
fasu 1360 or future fasils. 

(8) In this case there is no disoute that the 
Central Government had powers To delegate its 
authority to the State Government and tneonly 
point in dispute is that the State Government is 
not entitled to delegate their powers so got in 
favour of its subordinate officers, namely, the 
District Collectors. 


W inis contention is undoubtedly due to a 
confusion of thought as has been pertinently 
pointed out by the learned Sub-Divisional Magis- 

In j ls ., case the State Government has 
not delegated its powers to the Collectors and 
has in fact m exercise of its delegated powers 
passed various orders like the Food-grains (In¬ 
tensive Procurement) Order 1948, 1950 etc 
comprehensively laying down the principles on 
which the categories of persons to whom these 
Orders apply, the grounds on which the sur¬ 
plus should be determined, the mode of taking 
delivery and the payment as against delivery 
and providing for removal of difficulties in the 
way of getting at undisclosed stock etc., which 
nave all been summarised purposely above. 


^ e r 0 . v or !s not empowered to 

lay dowrn the principle for regulating or con-' 
trolling but only to carry out the working of 
the principles and find out what th e surplus is. 
JJ^efore. this is not a case of a delegation of 
delegated Powers or a cas e of abdication or 
eflacement of th e State Government in the mat¬ 
ter of carrying out the powers delegated to 
Central Government bS"? mode 
°i exerc isin g these powers through their sub¬ 
ordinates retaining full control of the Sowers 

TS2 £.?“?!■ There,0 «- is not a eaS 
of the state Government abandoning it s func¬ 
tions in favour of an outside agency bu t only 
* ?£* ° f em Plyomg the machinery of Govenv- 

SK* n T the pui ? ose of enabling the 
State Government to discharge its duties 
properly and effectively. Th* resD-msihilift 

to st . ate Gov ernment under this 
delegation remains intact and there is no abdica- 
tion of its own delegated powers. 
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(10) It follows from the above considerations 
that th e contention based upon the maxim ‘de¬ 
legatus non potest delegare' is not applicable 
to this case and that these revision cases must 
fail. 

(11) These revision cases are accordingly dis¬ 
missed. The trial of the cases so unnecessarily 
held up should be proceeded with expeditiously. 

C.R.K./V.R.B. Revisions dismissed. 


A. 1. R. 1952 Madras 578 
MACK AND SOMASUNDARAM. JJ. 

In re M. Rajarama Reddi. 

Criminal Misc. Petn. No. 2321 of 1950. B/- 
4-2-1952. 

(a) Essential Supplies (Temporary Powers) 
Act (1946), S. 3 — Individual order of procure¬ 
ment does not require any notification. 

An order by a Taluk Supply Officer served 
on an individual to supply at a fixed rale to 
the Government certain bags of paddy, does 
not require any notification. (Para 2) 

(b) Constitution of India. Art. 228 — Entire 
Act challenged — No obligation on Govern¬ 
ment to file affidavit in reply. 

Where an entire Act is called in question as 
‘ultra vires’, there is no obligation on the State 
Prosecutor on the criminal side to file an affi¬ 
davit at all seeking to uphold its validity and 
the onus is on the petitioner io satisfy the Court 
under Art. 228 that there is a substantial ques¬ 
tion of law as to the interpretation of the Consti¬ 
tution, in other words, that the Act can for some 
‘prima facie’ substantial reasons be challenged 
in a Court of law. (Para 3) 

(c) Constitution of India, Art. 228 — Proce¬ 
dure. 

A subordinate Court should only make a re¬ 
ference to the High Court, when it is satisfied 
that a case pending before it involves a real 
or substantial question as to the validity of any 
Act or regulation. A mere plea that an act 
is ‘ultra vires’ will not suffice. If it is not so 
satisfied it should go on with the trial, leaving 
it to the aggrieved accused to move the High 
Court under Article 228, and to continue the 
trial until such an application is admitted and 
the trial stayed. (Para 4) 

V. V. Srinivasa Aiyangar. M. K. Nambiar & 
V. Devarajan, for Petitioner; Public Prosecutor, 
for the State. 

Cases referred to : 

(’50 55 Cal W N 45 (Pr 3) 

(’51) Cri R C Nos. 989 to 991 and 1052 of 1951: 

(AIR 1952 Mad 576) (Pr 4) 

MACK, J.: This is a petition under Art. 228 
of th e Constitution of India by the petitioner, 
who has been charged in a criminal case, with 
an oflence under Sec. 3(2) of the Essential Sup¬ 
plies (Temporary Powers) Act, dated 19th No¬ 
vember 1946 and subsequently renewed, read 
with the Madras Foodgrains (Intensive Procure¬ 
ment) Order, 1948. This application was admit¬ 
ted in 1950 and referred by one of us (Soma- 
sundaram, J.) to a Bench for determination as 
to the correct procedure to be adopted in such 
cases. 

(2) The first point for determination is whe¬ 
ther the petitioner has satisfied us that a sub¬ 
stantial question of law as to the interpretation 


of the Constitution is raised for determination 
There is the oroad allegation that th e Essential 
Supplies (Temporary Powers) Act, 1946 is ‘ultra 
vires.' This is sought to b e founded on a de¬ 
pot in the order of the Taluk Supply Officer 
passed against the petitioner directing him to 
suppiy ai fixed rate to tne Government 239i 
bags of paddy. He is prosecuted for failure to 
comply. It is urged that this order has not been 
notified, as it should hav e been under Sec. 3 
of the Essential Supplies (Temporary Powers) 
Act. We are unable to find any decision to sup¬ 
port the view that such an order served on an 
individual requires any notification. Other types 
of orders under th e Essential Supplies (Tempo¬ 
rary Powers) Act involving the regulation of 
prices and so on are required to b e notified in 
Section 3, though the language used ther e did 
not specifically differentiate and particularise 
orders to be notified. This has in view of some 
judicial decisions been now clarified by Act 
LXXII of 1950; Section 2(1-A) which specifically 
says: 

“An order made under sub-section (1) shall 
(a) in th e case of an order of a general na¬ 
ture or affecting a class of persons, be noti¬ 
fied in the official gazette; and (b) in the case 
of an order affecting an individual person 
be served on such person by delivering or 
tendering it to that person.’’ 

We do not think that any Court would have, if 
the matter came up for determination prior tc 
this amendment, held that an individual order 
of procurement was on e which had, under Sec¬ 
tion 3(1) of the Essential Supplies (Temporary 
Powers) Act to be notified. We find, therefore, 
no substance as regards this point taken, to 
undermine the validity of either th e Procure¬ 
ment Order or of the Essential Supplies (Tern- 1 
porary Powers) Act itself. 


(3) A preliminary point has been raised in 
this application on which, we think unneces¬ 
sary time has been taken, viz. that the Govern¬ 
ment have not filed an affidavit in reply to 
this petition and that failure to do so makes 
it difficult fPr elaborate arguments to be ad¬ 
dressed on the Constitutional issues involved. 
Our attention has been drawn to ‘KHUDI PRO- 
SAD v. STATE OF WEST BENGAL’. 55 Cal W N 
45. as authority for the ruling that in a peti¬ 
tion under Art. 226 of the Constitution the State 
as the respondent, must comply with the nor¬ 
mal procedure of filing proper affidavits, parti¬ 
cularly where the petitioner alleges ‘mala fides 
against Government, and raises serious ques¬ 
tions of fact, which it would be impossible to 
deal with unless the State is represented in the 
proceedings. With great respect, we are in 
complete agreement with that decision which 
contemplates petitions under Art. 226. We. are 
here dealing with Article 228. which is entirely 
different and makes a specific provision for 
cases, in which in a Subordinate Court a sub¬ 
stantial question of law as to the interpreta¬ 
tion of the Constitution is raised. We have 
no hesitation in saying that where # an f entire 
Act is called in question as ‘ultra vires Jierej 
is no obligation on the State Prosecutor on tne 
criminal side to file an affidavit at all seek ng^ 

to uphold its validity* the onus is on the peti¬ 
tioner to satisfy us under Article 228 that here 
is a substantial question of law as to the 
pretation of the Constitution, in other \voras^ 
that the Act can for some ‘prima facie subs^n . 
tial reasons be challenged in a Court of law. 
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(4) So far as the validity of these Acts is 
concerned, our attention has been drawn to a 
recent decision in ‘Cri. R. C. Nos. 989 to 991 and 
1052 of 1951’, by Ramaswami, J. sitting on the 
admission side—Malayandi Thevar In re (AIR 
1952 Mad 576)—with which we are in agreement 
in which he considered a similar objection to 
the validity of Clause 3 of the Essential Sup¬ 
plies (Temporary Powers) Act and found a 
notification by the Collector under it to be valid. 
j So far as the procedure to be followed is con¬ 
cerned matters have been clarified by Act 
XXIV of 1951, dated 1st May 1951, which sub¬ 
stitutes a new section, Section 432 for the old 
one. The legal position now is that a subordi¬ 
nate Court should only make a reference to 
the High Court when it is satisfied that a case 
pending before it involves a real or substan¬ 
tial question as to the validity of any Act or 
regulation. A mere plea that an Act is ‘ultra 
vires’ will not suffice. If it is not so satisfied 
it should go on with the trial, leaving it to the 
aggrieved accused to move the High Court under 
Article 228, and to continue the trial until such 
an application is admitted and the trial stayed. 
We find no substance in this petition, which 
we dismiss with a direction to the Magistrate 
to give this case as expeditious a disposal as 
possible. 


C.R.K./V.B.B. 


Petition dismissed. 


A. I. R. 1952 Madras 579 
SDBBA RAO, J. 

Chandra Sreenivasa Rao. Appellant v. Korra- 
-\Pati Raja Rama Mohana Rao and another, Res- 
pondents. 

Appeal No. 724 of 1948, D/- 17-4-1951. 

Contract Act (1872), S. 23—Lending of money 
for celebrating marriage of minor — (Child 
Marriage Restraint Act (1929), Ss. 5, 6.) 

The lending of money to a guardian to cele- 
orate the marriage of her child is really for the 
purpose of enabling her to commit an act which 
is not only prohibited, but is made an offence 
under the Child Marriage Restraint Act. The 
purpose of borrowing is of such a nature that if 
55™“' w °uld defeat the provisions of the 

ESffaPSiKS* ?® straint Act “ the money was 
lent to enable the guardian to celebrate the 

marriage contrary to the provisions of Sections 
5 and 6 of the Act. The act of a guardian or 
Parent in celebrating the marriage of his minor 
» also apinst public policy. Therefore 
the object of the loan is also to enable the guar- 
BEJ° P erfor “ an act contrary to the public 
P en . c i, the P urp °se of the borrowing is 
unlawful within the meaning of S. 23 Case 
law discussed. (Paras 14 15 ll? 

Anno: C. M. R. Act, S. 5 N. 1, 2; S. 6 N. 1. 

B. Manavala Chowdhury, for Appellant- K. 

SSSSSSS®*™ 311,1 A - L - Narayana for 

Cases referred to: 

fw!'™,? 6 ' 1 “: 0rder of Courts, and in the 
Wte cfamnologfcaUy. List of foreign cases 

0011163 after the Indian Cases) 

C36) AIR 1936 All 852: (38 Cri L J 3 0?) 

^39) AIR ,1939 All 340: (182 Ind Cas 56£0 U) 

(Pr 11). 


(’33) AIR 1933 Bom 209: (149 Ind Cas 464) 

(Pr 7) 

(’06) 33 Cal 702: (10 Cal W N 755) (Pr 7) 
( 07) 34 Cal 289: (11 Cal W N 566 F B) 

(Pr 7) 

(’37) ILR (1937) 2 Cal 764: (41 Cal W N 1176) 
(’36) 44 Mad L W 203: (AIR 1936 Mad ( 603) 3) 
<’33) 11 Ring 213: (AIR 1933 Rang 98: 34?fi LJ 

oyo r B) /p- io\ 

/Jonol 170 J" R 1110: ( 2 Camp 143) (Pr 13) 
(}809) 10 R R 465: (11 East 180) (Pr 13) 

(1813) 14 R R 738: (5 Taunt 181) (Pr 13) 

JUDGMENT: The question in this appeal is 

a simpie but interesting one, namely, whether 

the amount advanced under a promissory note 

i°5 Purpose of celebrating a marriage con- 

trary to the provisions of the Child Marriage 

Restraint Act of 1929, hereinafter referred to as 

AnH ori’ 1S , r6C °verable. The facts are simple 
and are not in dispute, * 

^ 1116 brother-in-law of the 
first defendant, having married his sister. The 

fpnHoni defe '?K ant “ mother of the first de¬ 
fendant. The second defendant borrowed a 

sum of Ik. 5000/- from the plaintiff for the 

defendant*a < 5f b !? t ^t2!i e marriage of the first 
defendant and executed a promissory note 

A : !’ dat fd 29th May 1944 in his favour as 

guardian of her minor son. As the first defen- 

de ? cnbed in the promissory note it- 

self as a minor and as the plaintiff was the 

hoH th |^ U1 w. W ’ lt , canDOt be disputed that he 
had knowledge of the fact that the monev was 

ventiSlf t0 ,f (1 cele bratmg the marriage in contra- 
^f ot ‘°u of the provisions of the Act. Indeed no 
attempt has been ipade either in the Court be- 

hid n r v 6for t to oooteud that the plaintiff 

tiff i mL k n' W e*& e ^ said facts - The pSn- 

tiff filed O. S. No. 29 of 1947 on the nf f 

Court of the Subordinate Judge, Masulipatam 

to recover the sum of Rs. S956&6 aUegedtoS 

the principal and interest under the aforesaid 
promissory note. aioresaid 

sLS*isra ■ass 2 L°‘as 

note was not enforceable. Hp ? ron ^ s ^? r ^ r 

the promissory note wi not eSS.tW that 

%£ fi? above ^ 

J U dg a e ga Ssmi£hi g Sa Ss d s e Sir ° £ ^ **«*££ 

executed was not unlawful !vK?tL n ° te * as 
•* » ol the S,’cl,M e Act Kmmg 

tract °< “■= Mac Ccc- 

^tracts i, 

35* S3 

hereby express^ dSed are not 

rMAsiSfffla-- 

E 

or is fraudulent; or SS? J law: 

SSS; - 

to public policy. mimoral, or opposed 
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In each of these cases, the consideration or 
object of an agreement is said to be unlawful. 
Every agreement of which the object or con¬ 
sideration is unlawful is void.” 


(6) Under Section 10, an agreement becomes 
an enforceable contract, if it is made for a law¬ 
ful consideration and with a lawful object. Sec¬ 
tion 23 declares what kinds of considerations 
and objects are not lawful. If the object or 
consideration is unlawful for one or the other 
of the reasons mentioned in S. 23 the agree¬ 
ment is void. It is not contended that the con¬ 
sideration for the agreement is unlawful. There¬ 
fore, two matters of enquiry present themselves: 
(1) What is the connotation of the word 'object* 
in the section as contradistinguished from the 
word ‘‘consideration’*? (2) Whether the object 
of the borrowing in the present case is unlaw¬ 
ful? 


(7) The case law on the subject indicates 
that the yvord “object” appears to be used in 
a very vyide sense. The definition of that word 
is stated with clarity in ‘JAFFAR MEHER ALI 
v. BUDGE BUDGE JUTE MILLS CO.’, 33 Cal 
702. The facts in that case are: One Kasim 
Karim assigned his interest under a contract 
to the plaintiff. The assignee sought to enforce 
his rights under the contract. The defendant 
company, the other party to the contract, con¬ 
tended 'inter alia’ that the assignment was made 
with the object of defeating the creditors of the 
assignor, and therefore void against the defen¬ 
dant company, when it was contended on be¬ 
half of the plaintiff before the learned Judges 
that the words “consideration” and “object” 
used in Section 23 of the Contract Act did not 
mean two different things, but two diflerent 
views of the same thing & that the object of the 
agreement was the same as the consideration, 
the learned Judges had no difficulty to reject 
the said contention. Sale, J. expressed his view 
on the meaning of the said term as follows: 

11 .In my opinion the word ‘object’ in 

Section 23 of the Contract Act was not used 
in the same sense as ‘consideration’, but was 
used as distinguished from consideration and 
means ‘purpose or design.’ If then the pur¬ 
pose of the parties was to defeat the provi¬ 
sions of the Bankruptcy Law, there can be 
no doubt, I think, that the assignment or 
transfer would be inoperative under the pro¬ 
visions of S. 6 of the Transfer of Property 
Act.” 

In appeal against the judgment of Sale J-a Full 
Bench of the Calcutta High Court confirmed 
his view. Vide ‘JAFFAR MEHER ALI v. BUD¬ 
GE BUDGE JUTE MILLS COMPANY 34 Cal 
289. The Bombay High Court in ‘SABAVA YEL- 
LAPPA v. YAMANAPPA SABU’, AIR 1933 
Bom 209. accepted the view of the Calcutta 
High Court and applied it to a different set 
of facts. In that case the learned Judges held 
that a sale executed in consideration f°rpast 
or future cohabitation is void under S. 6(h) of 
the Transfer of Property Act read with S. 23 
of the Contract Act. At p. 212 Patkar J. ob- 

6 “Th<f word ‘object’ in S. 23 of the Contract Act 
is distinct from ‘consideration and means 
comething aimed at, and has been held 

mean ‘purpose or design’ in RT t J^ r i eC B|mGE 
‘TAFFAR MEHER ALI v. BU VX„ 

289. If the object of the transferofthe pro^ 
porty Is immoral, the transfer is void, and 


there cannot be any conveyance of any inter¬ 
est effected by the transfer. The object of 
the sale-deed in the present case was for fu¬ 
ture cohabitation and might also be said to 
be a reward for past cohabitation.” 

The learned authors, Pollock and Mulla, in the 
Indian Contract Act (7th Edition) put the legal 
position in the same manner. They say at page 
134: 

“The word ‘object’ in this section was not 
used in the same sense as ‘consideration*, but ^ 
was used as distinguished from ‘consideration* 
and meant 'purpose or design.’” 

It follows that if the object or purpose of the 
borrowing in the present case is unlawful the 
promissory note would be entirely unenforce¬ 
able. 

(8) What then is the object or the purpose 
of the borrowing under the aforesaid promis¬ 
sory note? The object is expressly mention¬ 
ed in the promissory note itself. Ex. A. 1 is 
the promissory note dated 29th May 1944. 
Under the said document the second defend¬ 
ant, as the guardian of the first defendant, 
borrowed the money for the expenses of the 
marriage of her son, Korrapati Raja Rama 
Mohan Rao. He was below 18 years and 
therefore the marriage was hit by the provi¬ 
sions of the Child Marriage Restraint Act of 
1929 (Act XIX (19) of 1929). I shall now 
consider the relevant provisions of the Act 
to ascertain if the purpose or the object of 
the borrowing was unlawful under the provi¬ 
sions of that Act. 

(9) The heading of the Act is “An Act to 
restrain the solemnisation of child marriages. 
“Child” has been defined to mean a person 
who, if a male, is under 18 years of age, and 

if a female, is under 15 years of age. “Child J 
marriage” is described as a marriage to which 
either of the contracting parties is a child. 
Sections 3 and 4 provide the penalty for a 
male above 18 years if he contracts a child 
marriage. Sections 5 and G which are the re¬ 
levant sections read: 

“Whoever performs, conducts or directs any 
child marriage shall be punishable with 
simple imprisonment which may extend to 
three months and shall also be liable to fine 
unless he proves that he had reason to be¬ 
lieve that the marriage was not a child mar¬ 


riage. 

Section 6(1): Where a minor contracts a 
child marriage, any person having charge oi 
the minor, whether as parent or guardian or 
in any other capacity, lawful or unlawful 
who does any act to promote the marriage 
or permits it to be solemnised, or negligently 
fails to prevent it from being solemnised, 
shall be punishable with simple in )P ns0 ": 
ment which may extend to three months and 
also liable to fine, provided that no woman 
shall be punishable with imprisonment. ^ 
(2) For the purpose of this section, it sha 
be presumed, unless and until the contrary 
is proved, that when a nunor has contract 
ed child marriage, the person having charge 
of such minor has negligently failed j P 
vent the marriage being solemnised. 
flO) Section 12 empowers a Court to issue 
an injunction against any of the P^ons^me^ 
tioned in Sections 3. 4 ' Tf 6 °f the £C tfae 

ing such a _ marriage. It is ™ a e nl restri ction of 

?he ^sotemnisatioii C of the chilei m^ges 

2K&2 P- 
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visions of that Act. The object of the Act is 
(o prohibit child marriages, and to carry out 
* that object any act of a male spouse’s beyond 
a particular age and any act or intentional 
omission of any other person, which will fur¬ 
ther the celebration of such marriages, is made 
an offence. If a guardian of a minor borrows 
money for the express purpose of celebrating 
such a marriage and performs it, he or she 
commits an offence under this Act and is liable 
i to imprisonment and also to fine. The purpose 
therefore in such a case is to commit an offence. 
The fact that notwithstanding that offence the 
marriage, when celebrated, will be valid does 
not affect the real question to be decided. 

(11) I shall now consider the contentions of 
the learned counsel and the decisions cited by 
them. Mr. Manawala Chowdhury argued that the 
marriage contrary to the provisions of the Act is 
valid & therefore the object of the promissory 
note is not unlawful within the meaning of 
Section 23 of the Contract Act. Such a mar¬ 
riage is not void was held in ‘MOTI v. BENI’, 
AIR 1936 All 852 and 'RAM BARAN v. SITAL 
PATTACK*, AIR 1939 All 340 and this legal 
position has not been questioned by the 
learned counsel for the respondents. The learn¬ 
ed counsel also relied upon the following pas¬ 
sage in Anson’s Law of Contracts (19th Edn.), 
page 206: 

"The effect in such a case depends on the 
proper construction of the particular statute. 
But where the words of the statute leave 
room for doubt as to its intention, it is 
material to ask whether the object of the 
Act imposing the penalty is merely to pro- 
, tect the revenue, or whether its object, or 
• one of its objects, i6 to protect the general 
public or some class of the general public 
by requiring that the contract shall be ac¬ 
companied by certain formalities or condi¬ 
tions as for example, the registration in the 
case of money-lenders. In the latter case, 
it is probable that the act for the doing of 
which the penalty is imposed, is impliedly 
prohibited by the statute and therefore 
illegal.” 

(12) The learned author also has given various 
tests to find out whether the particular act 
is prohibited by the statute. In this case there 
is no ambiguity in the expression of the legis¬ 
lative intention. The express purpose of the 
Act was to restrain the solemnization of child 
marriages. The fact that the marriage when 
solemnized is not void does not affect the 
question. We are only concerned with the 
purpose for which the amount was borrowed. 
The purpose for which the guardian borrowed 
the amount is to celebrate the marriage of a 
child, which is an offence under the Act. 


(13) The decision in 'JOHNSON v. HUDSON’, 
(1809) 10 R R 465, has no real bearing on the 
question to be decided in this case. There, a 
factor, who had not entered himself with the 
excise office as a dealer in tobacco, sold a 
parcel of prize manufactured tobacco. Lord 
EUenborough C. J. held that the factor could 
maintain the action against the vendee for the 
value of the goods sold and delivered, as he 
committed only a breach of the revenue regu¬ 
lation, which was protected by a specific 
penalty. This case is based upon the principle 
enunciated in Anson’s Law of Contracts that 
no absolute prohibition to sell could be gather¬ 
ed from the relevant provisions of the Act 
In HODGSON v. TEMPLE*, (1813) 14 RR 738, 


it was held that a person who sold goods 
knowing that the purchaser intended to apply 
them in illegal trade, was nevertheless entitled 
to recover the price if he yields no other aid to 
the illegal transaction than selling the goods 
and obtaining permits for their delivery to the 
agent of the purchaser. Under Statute 26 
Geo. Ill Cl. 73, Sec. 54, 

"No person licensed to sell brandy or other 
spirits by retail, or selling brandy or other 
spirits by retail, shall be proprietor or owner 
of any distillery or rectifying house, or have 
any part or share in any distillery or recti¬ 
fying house, or be in a manner concerned in 
the trade, or business of a distillery, rectifier 
or compounder of spirits.” 
and the section then proceeds to impose a penalty 
of £200 for the offence. The plaintiff in that 
case supplied goods to the defendant with 
knowledge that the defendant intended to use 
it for the trade prohibited by S. 54. Despite 
that knowledge, the learned Judges held that 
the plaintiff would be entitled to recover the 
price. The judgments of either Mansfield 
C. J. or Heath J. do not disclose the reason for 
their view. It appears to me that they held, 
as they did, on the ground that the plaintiff was 
not ‘participes criminis’ for Heath J. distin¬ 
guished another case where the vendor also 
aided the purchaser in the breach of the revenue 
laws. In my view, that decision is not of any 
assistance to solve the problem raised, which 
really turns upon the construction of the ex¬ 
press provision of the sections of the aforesaid 
two Acts. In ‘GREMAIRL v. LE CLARE 
BOIS VALON’, (1809) 170 E R 1110, a surgeon 
who had not been licensed under 3 Hon. VIII, 
clause 11, filed a suit for a business done as a 
surgeon. Under the said Act no one shall 
practise as a surgeon in London or seven miles 
round without being licensed by the College ol 
Surgeons under the penalty of £ 5 a month. It 
was argued in that case that there was no ab¬ 
solute prohibition of persons unlicensed acting 
as surgeons and that by paying a penalty ol 
£ 5 a month the defect had been cured. The 
decision really turned upon the finding that 
the defendant did not prove that the plaintiff 
was not regularly licenced as a member of the 
College of Surgeons. This decision also is nol 
of any real help in this case. I cannot, there¬ 
fore, accept the argument of the learned coun¬ 
sel that there was no absolute prohibition in 
this Act against the guardian from celebrating 
the marriage of her son who was a "child” at 
that time. When such an act is made an of¬ 
fence, it is very difficult to say that there is no 
prohibition against the performance of the act. 
In *KHALILUR RAHMAN v. KING EM¬ 
PEROR*, 11 Rang 213, Page C. J. though in a 
different context, states the law on the sub¬ 
ject with his usual clarity as follows: 

“.As, however, it has strenuously 

been urged on behalf of the accused that an 
intention to give a child in marriage in 
contravention of Act XIX of tS29 is not ‘un¬ 
lawful purpose’ within the exception to S. 
361. we think it desirable that it should be 
understood that we have no doubt that such 
an intention is an ‘unlawful purpose* within 
the exception upon the simple but sufficienl 
ground that if the purpose is carried out, the 
person giving the child in marriage is liable 
to conviction and punishment for a criminal 
offence. It appears to us idle to contend 
that if a child is kidnapped for a purpose 
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which is prohibited and punishable by law 
the purpose for which the child was kid¬ 
napped was not an 'unlawful purpose’ with¬ 
in the meaning of that term as used in the 
exception to S. 361.” 

The same reasoning will apply with equal 
to the Present case. S. VAIRVA NADAR 
v. PETHIKACHALA NADAR'. 44 Mad L W 
303 was a case in which a suit was filed to re¬ 
cover the amount due on a promissory note 
executed by the defendant and five others to 
the plaintiff and the promissory note recited 
that the amount was borrowed “for our toddy 
shop business.” Beasley C. J. held that as 
the business was one forbidden by law to the 
knowledge of the plaintiff, the promissory note 
u, a A S , n , ot enf o rc eable. In 'RAM JASH AGAR- 
WALA v. CHAND MANDAL’, ILR (1937) 2 
Cal 764,’ Mukerjee J. noticed the opposing 
views, though he did not express his final opi¬ 
nion There, a mortgage deed was executed 
by the brothers and the mother of a minor to 
defray the marriage expenses of the minor. 
The learned Judge held that borrowing moneys 
to celebrate the marriage Qf a minor is not"* a 
legal necessity justifying the alienation of his 
properties. But he also considered the argu¬ 
ment based upon S. 23 of the Indian Contract 
Act. At page 767 the learned Judge says as 
follows: 

“But the question is — supposing a creditor 
advanced money to enable an infant to 
marry in violation of the Act, is the con¬ 
sideration rendered illegal under the pro¬ 
visions of S. 23 of the Indian Contract Act? 
Obviously, the creditor himself does not come 
within the mischief of S. 5 or S. 6 of the 
Child Marriage Restraint Act, which penal¬ 
ises those who perform, conduct or contract 
a child marriage or does any act to promote 
the marriage or permits it to be solemnised. 
It seems to me, therefore, that the advancing 
of the money by the creditor is not some¬ 
thing which is ‘per se* made punishable under 
the law. It may be said, however, that by 
advancing the money to the lawful guardian 
of the minor for the purpose of promoting 
the infant n marriage, which the law dis¬ 
approves of and for which penalty has been 
prescribed for the promoter and the guar¬ 
dian. the creditor was doing something which 
might directly enable the promoter to defeat 
the provisions of the law. I do not think it 
necessary for me to express any final opinion 
upon the subject.” 

(14) I agree with the opinion expressed by the 
learned Judge, viz., that the lending of money 
to a guardian to celebrate the marriage of her 
child is really for the puprose of enabling her 
to commit an act which is not only prohibited, 
but is made an offence under the 
Act. Now coming back to S. 23 of the Indian 
Contract Act, it will be seen that the purpose 
of borrowing in this case is of such a nature 
that if permitted it would defeat the provisions 
of the Child Marriage Restraint Act of 1929, for 
the money was lent to enable the guardian to 
celebrate the marriage contrary to the provi¬ 
sions of Ss. 5 and 6 of the Act. 

(15) The borrowing is also opposed to public 
(policy. Public policy is rather an elastic term 
land its connotation may vary with the social 
structure of a state. The limits and domain of 
the public policy are stated by Pollack and 
Mulla at page 155 in their book, Indian Con¬ 
tract Act, as follows; 
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“It is now understood that the doctrine of pub¬ 
lic policy will not be extended beyond the 
classes of cases already covered by it (a) 
No Court can invent a new head of public 
policy, (b) it has even been stated in the 
House of Lords that public policy is always 
an unsafe and treacherous ground for legal 
decisions, (c) this does not affect the appli¬ 
cation of the doctrine of public policy to new 
cases within its recognised bounds; (d) but 
the test is always whether the enforcement of 
the impugned contract leads or is likely to 
lead to injurious action.” 

The Hindu law did not, in express terms, 
sanction marriages of boys. The express rule 
in Manu, 

‘ Let a man of 30 years marry an agreeable 
girl of 12 years or a man thrice eight years, 
a girl of eight years; one marrying earlier 
deviates from duty.” 

has been whittled down by the commentators 
by explaining that Manu did not mean what he 
said but only recommended that the bridegroom 
should be older than the bride. The later usage 
also sanctioned such early marriages. But in 
the present century, enlightened opinion and 
results based upon experience changed the out¬ 
look of the public on the problem of early 
marriages. The Legislature which is the ac¬ 
credited representative of the public, recognis¬ 
ing the strength of the feeling, enacted the 
Child Marriage Restraint Act. In the present 
social set up, I have no hesitation to hold that 
the act of a guardian or parent in celebrating 
the marriage of his minor or ward is against 
public policy. Therefore the object of the loan 
is also to enable the guardian to perform an act 
contrary to the public policy. 

(16) For the aforesaid reasons, I hold that the 
purpose of the borrowing is unlawful within the 
meaning of S. 23 of the Contract Act, and, 
therefore, the promissory note is not enforce¬ 
able. 

(17) In this view, it is unnecessary to con¬ 
sider the question whether the promissory note 
is supported by necessity. 

(18) In the result, the appeal is dismissed 
with costs. 


Llt.KJD.II. 


Appeal dismissed . 
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GOVINDA MENON 
AND PANCHAPAKESA AYYAR JJ. 

Kandaswami Mudali, Appellant v. K. R. 
Narasimha Aiyar and others, Respondents. 

Letters Patent Appeal No. 9 of 1948, D/- 
18-10-1951 against the order of Chandrasekhara 
Aiyar J. reported in AIR 1948 Mad 280. 

(a) Civil P. C. (1908), O. 21 R. 90 — Fraud 
in publishing or conducting sale — Meaning of. 

The word “conducting’' refers only to the 
action of the officer who makes the sale. Any¬ 
thing done antecedent to the order of sale has 
nothing to do with “conducting” the sale. The 
word “publishing” also refers only to what is 
done antecedent to the actual conduct of the 
sale but subsequent to the order directing the 
sale. AIR 1942 Lah 153 (FB); AIR 1948 Mad 67; 
7 All 641, Rel. on; AIR 1918 Pat 297, not Foil. 

(Para 2) 

Anno: C. P. C., O. 21 R. 90 N. 37. 
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vention of that agreement, a sale took place, 
and the proclaimed property was purchased by 
the present appellant. The respondent-98th 
defendant put in an application, under O. 21, 
R. 90, C. P. C. as well as S. 47 for setting aside 
* the sale. Th e lower Court found in favour ol 
the adjustment and also found that the pur¬ 
chaser was not aware of th e agreement be¬ 
tween the parties. Such being the case, when 
it had to choose between two innocent su¬ 
fferers, the lower Court was of opinion that 
the person mor e affected, namely, the judg¬ 
ment-debtor, should be protected. The sale 
which had remained unconfirmed, was accord¬ 
ingly set aside. In appeal Chandrasekhara 
Aiyar J. agreed with the decision of the lower 
Court following the decision in ‘MAULA BUX 
v. RAGHUBAR GANJHU’ 3 Pat L J 645, 
where it has been held that the “conduct oj 
the sale” means every step taken from the 
beginning to the end for the purpose of bring¬ 
ing the properties to sale. In those circumst¬ 
ances, the fact that the decree-holder and hia 
assignee without bringing to the notice of the 
Court that there was an agreement between 
them and the 98th defendant not to sell the 
property brought the same to sale was enough 
to show that there was fraud in conducting the 
sale. On this reasoning the trial Court’s judg¬ 
ment was confirmed. 


(b) Civil P. C. (1908), O. 21 R. 92 — Contest 
between auction-purchaser and judgment-debtor 
— Fraud in bringing about sale — Refusal to 
confirm sale. 

Where the application under 0. 21 R. 90 is 
one between the judgment-debtor on the one 
hand and the decree-holder’s representative, the 
auction-purchaser, on the other the contest is 
one that falls within the provisions of S. 47 and, 
^ therefore, no separate suit would lie. As no 
separate suit would lie it is the duty of the 
Court, where it comes to know before the sale 
is confirmed that a fraud has been perpetrated 
in bringing about the sale, to refuse to confirm 
the sale even if the fraud is not in the actual 
process of publishing and proclaiming the sale 
or in steps taken subsequent to such proclama¬ 
tion. AIR 1939 Lah 326, Rel. on. (Para 2) 

Anno: C. P. C., O. 21 R. 92 N. 2. 

(c) Civil P. C. (1908), O. 21 R. 2 — Appli¬ 
cation by judgment-debtor under O. 21 R. 90. 

An application under O. 21 R. 90 by a judg¬ 
ment-debtor can be construed as an application 
for recording adjustment of the decree, which 
can be looked into and satisfaction recorded if 
the same is made within the time allowed by 
law. 36 Mad 357, Rel. on. (Para 2) 

Anno: C. P. C., O. 21 R. 2 N. 15. 

(d) Civil P. C. (1908), S. 151, O. 21 R. 92 — 
Refusal to confirm sale under inherent powers. 

It is open to the Court, in its inherent juris¬ 
diction, to refuse to confirm the sale when a 
fact that there had been a fraud perpetrated by 
the decree-holder in causing the sale to be held 
7 is’brought to its notice. AIR 1923 Mad 635, Rel. 
on * (Para 2) 

Anno: C. P. C., S. 151 N. 2; O. 21 R. 92 N. 2. 

T. V. Balakrishnan, for Appellant; A. Sriran- 
gachari and P. Suryanarayana, for Respondents. 
Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’85) 7 AU 641: (1885 All W N 190) (Pr 2) 
(’39) AIR 1939 Lah 326: (41 Pun L R 220) 

(Pr 2) 

(’42) AIR 1942 Lah 153: (ILR (1942) Lah 559 

FB) (P r 2) 

(’13) 36 Mad 357: (12 Ind Cas 562) (Pr 2) 
(’23) 46 Mad 583: (AIR 1923 Mad 635) (Pr 2) 
(’47) 1947-1 Mad L J 252: (AIR 1948 Mad 67) 

(18) 3 Pat L J 645: (AIR 1918 Pat 297) (Pr 1) 

GOVINDA MENON J.: This is an appeal 
against a judgment of Chandrasekhara Aiyar J 
confirming the decision of th e lower Court by 
which that Court set aside a sale at the inst¬ 
ance of the judgment-debtor — 98th defendant 
in the suit. What happened was that, after the 
passing of a mortgage decree against various 
defendants the 98th defendant in O.S No. 194 
of 1928 on the file of the Sub-Court of Coimba- 
tore had lo pay a certain sum of money to 
the decree-holder plaintiff and he was in pos¬ 
session of a certain item of property. There 
was an agreement between the 98th defendant 
and the decree-holder that that' property would 
not be sold because a certain sum of money 
was paid by the 98th defendant. The result 
was a n adjustment and an agreement that the 
S of mortgaged property belonging to the 
S8th defendant would not be sold. In contra- 


(2) In appeal, it is contended before us, on 
the authority of ‘SANJAMMA v. ANNA 
SAYANNA’, 1947-1 Mad L J 252, ‘RAMCHHAI- 
BAR MISR. v. BECHU BHAGAT’, 7 All 641 
and ‘GAURI v. UDE\ AIR (29) 1942 Lah 153 that 
fraud in the publishing or conducting the sale 
does not include a fraud of the kind that had 
occurred in this case because the fraud must- 
be in the actual process of publishing and pro-| 
claiming the sale or in steps taken subsequent 
to such proclamation. Mahmood J in ‘RAM- 
CHHAIBAR v. BECHU BHAGAT’, 7 All 641 
at 645 observes that the word “conducting”, 
in S. 311 of th e old Code, equivalent to O. 21, 
R. 90 together with the word “conducted” in 
the old S. 286 makes it clear that it would 
refer only to the action of the office who makes 
the sale. Anything done antecedent to the order 
of sale has nothing to do with “conducting” the 
sale. Again, it is observed by him that the word 
“publishing” also refers only to what is done an¬ 
tecedent to the actual conduct of the sale but 
subsequent to the order directing the sale. This is 
also the view taken in ‘GAURI v. UDE\ AIR 1942 
Lah 153, as well as by Yahya Ali J. in ‘EARA- 
MALLA SANJAMMA v. ANNE SAYANNA*, 
1947-1 Mad L J 252. We are inclined to think 
that there is considerable force in the argument 
of learned counsel for the apoellant that the 
more correct view is that adumbrated in ‘RAM- 
CHHAIBAR v. BECHU BHAGAT’, 7 AU 
641, and the other two cases referred to above. 
Therefore it might be that the reasoning on 
which the learned Judg e based his judgment 
may not appeal to us. But in this case the judg¬ 
ment-debtor himself was the applicant to set 
aside the sale, the same having been madel 
withm 30 days. As the application is one be-| 
tween the judgment-debtor on the one hand 
and the decree-holder’s representative, the aue- 
tion purchaser, on the other the contest is one 
that falls within th e provisions of S. 47 C. P. C. 
and, therefore, no separate suit would lie.’ 
£ n ° **pj*ate suit would lie as has been decid-i 
ed in ‘RAJALAL v. MAKHANLAL 1 , AIR (2« 
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1939 Lah 326, it is the duty of the Court, when 
it comes to know before ihe sale is confirmed 
that a fraud has been perpetrated in bringing 
about the sale, to refuse to confirm the sale. 
We think the interests of justice require that 
the lower Court should have refused to con¬ 
firm the sale, as it has done in this case. More¬ 
over Sundara Aiyar and Ayling JJ. in BA- 
DRUDEEN v. GHULAM MOIDEEN’, 36 Mad 
357 at p. 360 wer e of opinion that a similar appli¬ 
cation by a judgment-debtor can be construed 
as an application for recording adjustment of 
the decree which can b e looked into and satis¬ 
faction recorded if the same is made within 
the time allowed by law. Here, in this case, 
the application was made within one month, 
and there is no objection to treat the applica¬ 
tion as one for iecording satisfaction of the 
decree under O. 21, R. 2, C. P. C. Moreover 
It is a’so open to the Court, as decided in ‘RA- 
GHAVACHARIAR v. * MURUGESA MUDALI', 
46 Mad 583 in its inherent jurisdiction, to re¬ 
fuse to confirm the sale when a fact that there 
had been a fraud perpetrated by the decree- 
holder in causing the sale to be held is brought 
to its notice. Therefore, for these reasons, we 
are of opinion that the lower Court’s order, 
confirmed by Chandrasekhara Aiyar J. has to 
be upheld, though not on th e reasoning con¬ 
tained in the learned Judge's judgment. We are, 
therefore, of opinion, that the Letters Pa 4 ent 
Appeal has to be dismissed, but In the circumst¬ 
ances without costs and do so. 

C.R.K./DH. Appeal dismissed. 
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SATYANARAYANA RAO AND 
RAGIIAVA RAO JJ. 

Canara Industrial and Banking Syndicate . 
Ltd., Udipi, Applicant v. Commissioner of 
Income-tax, Madras, Respondent. 

Case referred No. 24 of 1949, D/- 28-9-1951. 

Income-tax Act (1922), S. 4 — Assessee, a 
banking syndicate issuing cash certificates — 
Premium received at time of issue — Whether 
revenue receipt or capital receipt. 

The assessee, a Banking Syndicate issued 
cash certificates after the manner of postal cash 
certificates. The certificates were of five years* 
currency and were originally issued at a lower 
price but from 1937 they were issued at the 
prices of Rs. 8. 80, 400 and 800 and were repay¬ 
able on maturity at Rs. 10, 100, 500 and 1000 res¬ 
pectively. They could be cashed at any time 
before maturity. The certificates contained a 
table showing the amounts repayable after 
different periods during the currency of the cer¬ 
tificate held. During the relevant assessment 
years, they were issued at a premium of eight 
annas for a certificate of Rs. 10 and Rs. 5 for a 
certificate of Rs. 100. Rs. 25 for a certificate 
of Rs. 500 and Rs. 50 for a certificate of Rs. 
3000. This premium was not refundable. The 
extra amount received by the lender at the 
end of five years on taking into account the 
premium paid in the beginning, amounted to a 
rate of interest almost equal to that charged on 
the fixed deposits: 

Held that the premium was receipt in advance, 
from the lender to be set off against the interest, 
so as to reduce the ultimate burden of the in¬ 
terest while at the same time ostensibly keep- 


v. I.-T. Commr., Madras A. I. R. 

ing and continuing the high rate of interest 
under the cash certificates. The lender in effect 
returns, even at the time of the issue, part of 
interest which would be payable to him under 
the certificate. Consequently the premium re¬ 
ceived by the assessee at the time of the issue 
cf cash certificate was a revenue receipt and 
assessable to income-tax. It was not a capital 
receipt. (1943) 25 Tax Cas 353, Applied. 

(Para 4) 

Anno: Income-tax Act, S. 4 N. 10. 


T. V. Viswanatha Iyer and C. R. Pattabhi- 
raman, for Applicant; C. S. Rama Rao Sahib, 
for Respondent. 

Case referred to: 

(1943) 25 Tax Cas 353: (1943-1 KB 671) 

(Prs 3, 4) 

JUDGMENT: At the instance of the assessee 
the question referred to this Court under Sec¬ 
tion 66 (lj of the Income-tax Act is: 

“Whether on the facts and circumstances of 

the case the premium received by the assessee 

at the time of issue of cash certificate Is a 

revenue receipt and assessable to income-tax." 

The assessee is the Canara Industrial and 
Banking Syndicate Ltd., Udipi, which is a sche¬ 
duled Bank with its head office at Udipi. The 
Syndicate issued cash certificates after the 
manner of postal cash certificates from the 
year 1933. The certificates are of five years' 
currency and were originally issued at a lower 
price but from 1937 they were issued at the 
prices of Rs. 8, 80, 400 and 800 and are repay¬ 
able on maturity at Rs. 10, 100, 500 and 1000 
respectively. They can be cashed at any time 
before maturity and the certificate contains a 
table showing the amounts repayable after 
different periods during the currency of a cer¬ 
tificate of the price of Rs. 8. The said table 
proportionately holds good from the certificates 
of other denominations. During the relevant 
assessment years, 1944-45, 1945-46 and 1946-47 
they were issued at a premium of eight annas 
for a certificate of Rs. 10, Rs. 5 for a certificate 
of Rs. 100, Rs. 25 for a certificate of Rs. 500 
and Rs. 50 for a certificate of Rs. 1000. This 
premium was not refundable. The certificates 
are not transferable and are repaid at the 
head office of the syndicate; but facility was 
provided to the constituents to send their depo¬ 
sits through any of the branches and arrange¬ 
ments were also made to cash them at the 
respective branches of the syndicate. The cer¬ 
tificates are in other respects subject to the 
rules relating to depositors and deposits of the 
bank. 

(2) During the assessment years now in ques¬ 
tion, the assessee contended that the premium 
collected at the time of issue was a capital re¬ 
ceipt and was not taxable. This contention was 
not accepted by the department though differ¬ 
ent reasons were given for the conclusion by 
the Income-tax Officer, the Appellate Assistant 
Commissioner and the Appellate Tribunal. The 
Tribunal was of the view that as the assessee 
carried on normal banking business the ceru- 
ficates were treated practically as ^ivalent to 
fixed deposit receipts and that as the interest 
payable at the end of five years was higher 
than what banks generally gave in fixed depo 
sits, the extra interest was obviously Pa d 
because of the premium received which i 
substance must be treated as a recoupment l 
advance on account of the additional interest t 
be paid. The payment of ^terest at the end 
of five years being a revenue expenditure, the 
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Tribunal treated the receipt of premium at the 
time of issue of certificates as a revenue 
receipt. 

(3) The question therefore for determination 
is whether the premium is a capital receipt or 
a revenue receipt. It is always difficult- to 
decide in a case of this description whether the 
receipt of premium is the one or the other. The 
illuminating judgment of Lord Greene M. R. 
in ‘LOMAX v. PETER DIXON & SON. LTD.’, 
(1943) 25 Tax Cas 353, is of considerable assist¬ 
ance in solving the problem and in determining 
the quality that ought to be attributed to the 
sum in question. As pointed out by the learned 
Master of the Rolls in that judgment each case 
must be decided on its own facts and it is per¬ 
missible to consider the evidence 'de hors’ the 
contract, if the contract does not enable the 
Court to reach a solution. After an exami¬ 
nation of the authorities, the learned Master 
of the Rolls summed up his conclusions in the 
form of propositions at page 367 as follows: 

“ 1. Where a loan is made at or above such 
a reasonable commercial rate of interest as is 
applicable to a reasonably sound security, 
there is no presumption that a ‘discount’ at 
which the loan is made or a premium at which 
it is payable is in the nature of interest. 

2. The true nature of the "discount” or the 
premium as the case may be, is to be ascer¬ 
tained from all the circumstances of the case 
and, apart from any matter of law which may 
bear upon the question (such as the inter¬ 
pretation of the contract), will fall to be 
determined as a matter of fact by Com¬ 
missioners. 

3. In deciding the true nature of the 'dis¬ 
count or premium in so far as it is not 
conclusively determined by the contract, the 
following matters together with any other 
relevant circumstances are important to be 
considered, viz., the term of the loan, the rate 
of interest expressly stipulated for, the 
nature of the capital risk, the extent to 
which, if at all, the parties expressly took or 
may reasonably be supposed to have taken 
the capital risk into account in fixing the 
terms of the contract.” 

In the present case, the premium is not a 
payment received by the lender but paid by 
the borrower, the bank, at the time of the issue 
of the certificate so that for obtaining a certi¬ 
ficate, for example of Rs. 10, a lender had to 
pay Rs. 8 and a premium of eight annas. There 
is no rate of interest mentioned in the contract 
but it cannot be disputed and indeed, it was 
not disputed before us that the difference be- 
tween Rs. 10 and Rs. 8, viz., Rs. 2 represents 
the mterest on Rs. 8 for a period of five years. 
It Is open to the lender to cash the certificate 
even during the currency of the period of five 
years before maturity in accordance with the 
table provided in the certificate itself. There 
are also other principles gatherable from the 
judgment of the learned Master of the Rolls 
which eqable us to draw the right inference 
from the above facts, for example, if the pre¬ 
mium was calculated by reference not to anv 
element of capital risk but to the period of the 
loan whatever it might turn out to be, the 
premium will be stamped with a revenue cha¬ 
rgin' ^ A lends B £100 on the terms that 

vpnrc ^ pa y, lum £1. 10 at toe expiration of two 
years on interpretation of the contract B’s obli- 
»nis to make this payment and though the 

Wf™ aC i ,n° eS indlcate toe nature of the 
extra £ io payable at the end of the period, 


the obvious inference in the absence of any 
stipulation for payment of interest, is that the 
£ 10 represents interest for the two years on 
£100 and if the rate of interest worked out on 
the basis is a reasonable commercial rate the 
£ 10 is stamped with the character of interest. 
If the stipulation for the return of the capital 
is contained in the contract, the premium will 
undoubtedly be capital. In the case of deben¬ 
tures issued by a limited company generally if 
the credit of the company is good and the 
security is sufficient, the issue may be made at 
par with a normal and reasonable rate of inte¬ 
rest. If the company's credit and security are 
exceptionally good, the issue can be made at a 
premium. If the credit of the company and 
the security are not particularly stable, the 
debentures may be issued below par or the rate 
of interest may be high or it may be both. 
Bearing in mind the discount or the premium 
on which the debentures are issued and the 
rate of interest stipulated to be paid which may 
be higher or lower than the ordinary commer¬ 
cial rate of interest the Court has always to 
find, as reflected in those features, the credit 
of the company jand the soundness of the secu¬ 
rity which it offers for the debentures issued. 
According to the risk of the credit, sometimes 
the debentures are issued at discount, some¬ 
times the premium is made payable on redemp¬ 
tion and sometimes both things may happen. 
These are some of the factors which enter into 
the consideration of the question whether in a 
given case the receipt is a capital receipt or .a 
revenue receipt. 

(4) What is the position with reference to the 
cash certificates of the syndicate in the present 
case? The contract gives no indication why 
the premium was for the first time introduced 
in 1943 at the rate of four annas in the case 
of certificates of Rs. 10 and a proportionate 
amount in the case of other certificates and 
why later it was increased to eight annas in 
1946. It cannot be said, nor is there any indi¬ 
cation, that the credit of the syndicate began to 
become exceptionally good from 1943 onwards 
while it was not so good at the inception in 
1933. The rate of interest which the certificate 
yielded excluding the premium from considera¬ 
tion, was as much as 5 per cent, while the in¬ 
terest payable by the bank on fixed deposits 
for a period of two years in 1937 was 5 per cent 
in 1942 for a period of five years 3i per cent, 
and in 1946 for five years it was 3i per cent. 
This information was furnished to us by an 
affidavit filed on behalf of the Syndicate under 
our directions. The attempt of the Syndicate 
in collecting this premium, it is not a far 
fetched inference to draw, was to bring the rate 
of interest under the certificates as near as 
possible to the interest payable on fixed depo¬ 
sits for a similar period. In other words, it 
is a receipt in advance, from the lender to be 
set off against the interest, so as to reduce the 
ultimate burden of the interest while at the 
, oste psibly keeping and continuing 
the high rate of interest under the cash certi¬ 
ficates. The lender in effect returns, even at 
the time of the issue, part of interest which 

w ? t ay - ab e to him under'the certificate, 
doubt It is true as was stressed on behalf 
of the assessee that if the cash certificates 

diatelv° before ,maturity and imme- 
dia ij i af er toe lapse of a year, the lender 
would lose. But that may be with a view to 
R^Yfohng the lender from cashing the certi- 
ficates immediately after their issue. The 
scheme therefore of the syndicate revised under 
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the cash certificates issued by it is not very dis- 
simi.ar to that of fixed deposits which it re¬ 
ceives and in respect of which receipts are is¬ 
sued. It is rather difficult in these circum¬ 
stances to accept the contention that the cer¬ 
tificates were purchased by the lender at a pre¬ 
mium by reason of the extraordinarily good and 
sound credit position of the Syndicate. 

On the facts in 'LOMAX v. PETER DIXON 
AND SON LTD/. (1943) 25 Tax Cas 353. it was 
no doubt found that the discount and premium 
payable at the time of redemption were capital 
sums; but very good reasons were given for this 
conclusion by the Master of the Rolls. It was 
found that there was no ground for distinguish¬ 
ing the facts of the case from that of ordinary 
debentures issued by a trading company. There 
was an element of capital risk of a serious kind 
which was expressed in the form of capital 
rather than in the form of interest in the tran¬ 
sactions and it was found to be a bona fide 
commercial transaction. The facts in that case 
were; the respondent company manufactured 
newsprint and in order to obtain a continuous 
supply of wood pulp in 1930 a Finnish company 
was formed. The respondent pompany advanc¬ 
ed a sum of £319,600 to the Finnish Company. 
This debt had to be discharged and for that 
an arrangement was made in 1933 between the 
Finnish Company and the respondent. This 
agreement provided for the redemption of the 
loan over a number of years and in accordance 
with the arrangement the Finnish company gave 
to the respondent company 680 notes of £ 500 
each totalling a face value of £ 34,000. The 
notes were issued at 94 per cent, and carried 
interest at the rate of one per cent, above the 
lowest discount rate of the bank of Finland. 
Of the 680 notes some were to be repaid each 
year and each note was to be redeemed at a 
premium of 20 per cent, above its par value 
if the profits of the Finnish company permit¬ 
ted. The above notes were paid oil and the res¬ 
pondent company received in full the amount 
of their face value including the discount and 
the premium. The discount and premium re¬ 
ceived were carried by the respondent company 
to a reserve fund. The question was whether 
the discount and premium were assessable to 
income-tax as income arising from security. 
The special Commissioners were of opinion that 
the receipt was a capital receipt and was not 
taxable and that decision was reversed by Mac- 
naghten, J. whose decision was reversed by the 
Court of appeal confirming that of the Special 
Commissioners. Referring to this arrangement 
it is stated at page 365 by Lord Greene M. R. 
as follows: 

“The parties to the transaction, faced with an 
existing debt which the Finnish company was 
obviously not in a position to repay there 
and then did what in effect amounted to writ¬ 
ing down the capital value of the debt which 
by the terms of the agreement was now to 
be repaid over a long period of years, bear¬ 
ing interest in the meantime at a normal 
commercial rate. I can see no difference be¬ 
tween writing down the capital value of an 
existing debt and writing down the capital 
value of a new debt which is what is done 
where a company makes an ordinary issue 
of debentures at a discount or repayable at a 
premium. Moreover, it is quite common for a 
company to issue debentures as security for 
an existing loan. This is often done in the 
case of a company’s bankers who call for se¬ 
curity, and also not infrequently under 
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schemes of arrangement when debentures are 
issued to existing creditors of the company. 
In such case circumstances may well call for 
a writing down of the value of the debts.” 
The case therefore bears no analogy to the facts 
of the present case though the principles enun¬ 
ciated and gatherable from the erudite judg¬ 
ment of the learned Master of the Rolls have 
undoubtedly been of considerable assistance to 
us. It follows that the question referred to this 
Court must be answered in the affirmative and 
against the assessee. As the assessee has failed 
he must pay the costs of the Commissioner 
which we fix at Rs. 250/-. 

C.R.K./R.G.D. Question answered in 

affirmative. 
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In re Mottai Thevar, Appellant. 

Referred Trial No. 32 and Criminal Appeal 

No. 241 of 1951, D/- 6-9-1951. 

Evidence Act (1872), S. 25 — Immediately 
after crime accused going to police station and 
confessing — Statement also forming first in¬ 
formation of ofTence — Statement can be used 
in favour of accused — Desirability of amend¬ 
ing law as to admissibility of confession to 
police, pointed out — Case diaries, use of — 
(Criminal P. C. (1898), Ss. 154, 162 and 172.) 

Where the accused immediately after killing 
tne deceased goes to tne police station and 
makes a clear breast of the offence, and the 
statement forms the first information of the i 
offence, though the statement cannot be used 
against the accused, S. 25, Evidence Act does 
not bar its use in his favour. Under S. 172 
(2), Criminal P. C. the Court is entitled to 
look into the case diary of the police. 

(Desirability of amending the law as to ad¬ 
missibility of confessions to police, so as to make 
such confessions admissible in certain circum¬ 
stances pointed out by Mack J. though Soma- 
suudaram J. did not share his view). 

(Paras 5, 8, 9) 

Looking into the confessional first informa¬ 
tion report, their Lordships found that it dis¬ 
closed grave and sustained provocation which 
led the accused to commit the offence of mur¬ 
der. Considering this along with the young 
age (20 years) of the accused, their Lordships 
while convicting him of murder and sentenc¬ 
ing him to transportation sent the confessional 
statement to the Government with a recom¬ 
mendation that the sentence be commuted to 
7 years rigorous imprisonment and the 
case be considered under S. 10 (a), Madras 
Borstal Schools Act. (Para 8) 

Anno: Criminal P. C., S. 154 N. 11; S. 162 
N. 4; S. 172 N. 6; Evi. Act, S. 25 N. 3. 

S. Obul Reddi, for Accused; Public Prosecu¬ 
tor, for The State. 

Cases referred to: 

(Arranged in order of Courts, and in the 
Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases;. 

(’37) ILR (1937) Mad G95: (AIR 1937 Mad 618: 

38 Cri L J 1027 FB) /jtt5 < Pr 8) . 

(’48) ILR (1948) Mad 1: (AIR 1947 PC 67. 

48 Cri L J 533) < Pr 8) 
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Id re MOTfAl ThbyAR (Mack J.) 


MACK J.: Appellant, a young man aged 
20, has been found guilty under S. 302, I. P. C. 
and sentenced to death by the learned Sessions 
Judge of Coimbatore for the murder of one 
Muthuswami Goundan, who was incidentally 
sentenced to transportation for life in • 1926. 
After serving his sentence, he returned to 
his village Andhiyur and lived with his 
younger brother P.W. 9. The deceased had 
^ the right, it would appear, to collect tolls at 
' the Andhiyur shandy from hawkers. 

(2) The prosecution cas e is that on 20-11- 
1950 on shandy day in this village, the appel¬ 
lant cam e to th e Police station at about 2-30 
p.m. with a blood-stained spear. The state¬ 
ment recorded from him by the Sub-Inspector 
(P.W. 15) was ruled ouf as inadmissible in 
evidence quit e rightly but most unfortunately 
in this case as, under S. 25 of the Evidence 
Act, a confession made to a police officer can¬ 
not be proved against an accused. The Sub- 
Inspector immediately after recording the ac¬ 
cused’s statement and taking him into custody 
went to the Andhiyur shandy and found a 
blood-stained patch near the rice baskets of 
hawkers. The evidence shows that P.Ws. 4 and 
5 two coolies in the employ of the deceased, 
who assisted in the collection of tolls from 
paddy stalls, carried the deceased to his house 
but that h e died on the way. The Sub-Ins¬ 
pector found th e corpse on the pial of the 
deceased’s brother, P.W. 9, who in the mean- 
tim e had mad e a separate complaint Ex. P. 8 
timed at -3 p.m. to th e village magistrate 
(P.W. 13) to the effect that th e appellant and 
his father-in-law came together to the shandy 

J where the appellant speared 1h e deceased. The 
2nd accused was later quite rightly struck 
out of the case as an accused. 

(3) At the inquest held from 3-30 p.m. the 
Sub-Inspector examined three ric e hawkers 
P. Ws. 1 to 3, who deposed fhat they heard a 
shout of stabbing and all they saw when they 
turned round in the direction of th e shout 
was the appellant pulling a spear out of the 
deceased’s back while he was standing and 
again stabbing him after h e fell down A 
petition writer (P. W. 14), who had his office 
room opposite to th e police station, said he 

- saw the accused entering the police station 
with M.O. 1 on which he saw blood at 2-30 
p.m. that day. 

(4) The motive actually disclosed in the 
evidence was the fact that a civil suit had 
been filed by the deceased against the appel- 
lant i n the Gobichettipalayam District Mun- 
sif s Court on 27-9-1951 for a declaration 1 and 
injunction m respect of a house. The appellant 
contested the suit in which h e had filed a 
written statement and counter. Th e injunction 
application was posted to 22 - 11-1950 for hear¬ 
ing. The learned Sessions Judge observed that 

' ,“ e ™ ai n defect in the prosecution cas e was 
a *? senc u of any proximate motive as this 
litigation by itself could not have furnished 
a motive for the appellant to spear the deceas¬ 
ed. In the committing Court, th e appellant 
was undefended and merely took refuge in 
a whole-sale denial of knowledge of anjdhinz 
even as regards the civil suit filed against hS 
in the Sessions Court, where h e was defended 
learned advocate, a n astonishing line of 
"ft tak en, involving an unwarranted 
iSw “tegrity of the Police. The ap- 

pellant> while pleading not guilty, went to 
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the length of saying that there was no enmity 
between him and th e deceased over the house, 
that three eye-witnesses had been bribed ta 
give evidence against him and finally that 
some police men asked him to pick up M.O. 1, 
which was lying near the deceased, tock him 
to the police station and beat him. There can 
be no doubt whatever that it was the appel¬ 
lant. who speared the deceased and that he 
is guilty of murder as found by the learned 
Subordinate Judge in agreeing with the four 
assessors. On the legally admissible evidence, 
the learned Sessions Judge can perhaps be 
scarcely blamed for sentencing th e appellant 
despite his youth, to death. 

(5) We have no doubt at aU that the appel¬ 
lant, after spearing deceased at the shandy, 
went straight to the police station with the 
blood-stained spear and there made a clean 
oreast of the offence and that this was the first 
information received in the case. Even assum¬ 
ing that h e was caught by a constable going 
off with the blood-stained spear and taken te 
th e police station, the statement h e made there 
should certainly be considered in his favour. 
It is obvious that the learned Sessions Judge 
did not peruse the case diary as he was entitled 
to do under S. 172 (2), Cri. P. C. The result of 
our perusal of the confession recorded from 
him at the police station is that not only do 
w e find mitigating circumstances to justify the 
imposition of th e lesser punishment but we 
also feel justified in making a recommenda¬ 
tion to the Government for commutation of 
the sentence. 

(6) There was in ‘fact’ some further motive 
evidence in th e suit of a n eloquent nature 
apart from th e mere filing of the suit by the 
deceased against the appellant. It was in evid¬ 
ence that the house belonged to the appellant’s 
father Perumal Thevan, who also kept a con¬ 
cubine by whom h e h?d a daughter Nanjam- 
mal examined as P. W. 12. Her ev dence was 
to the effect that after Perumal Thevan died, 
the appellant’s mother and her mother lived, 
each occupied a half of this house till they died 
two or thre e years ago. About Ihree months 
before the offence, appellant asked her to 
vacate claiming the whole house as belonging 
to him as he wanted to occupy it as he had 
got recently married. Then P.W. 12 conveyed 
th e whole house by a registered sal e deed 
Ex. P. 9 on 7-9-1950 to the deceased for Rs. 250. 
That sale deed recites that th e hous e belonged 
to her mother and that it had devolved on her 
as she had no male heir and it was on the 
basis of Ex. P. 9 that the deceased filed his 
suit against the appellant alleging that he was 
in possession of the whole house. 

(7) Th e confession appellant made at the 
police station contains a recital of grave and 
sustained provocation by the deceased of 
threats by him to murder him and his'wife 
and of threats also against his father-in-law 
to compel him to vacate the house, which drove 
him i n desperation to th e commission of this 
crime. Under S. 25 of the Evidence Act, no 
confession made to a police officer shall be 
proved as against a person accused of any 
offence. There is nothing in the most unsatis¬ 
factory state of the law as regards confessions 
to police officers to stop the user of such a 
confession in favour of an accused person The 
resultant impasse created by Ss. 25. 26 and 27 
of the Evidence Act and S. 162, Cri. P. C is 
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to shut out as legally inadmissible not merely 
any confession made to police officer but any¬ 
thing said to a police officer by an accused 
person in the course of an investigation. In this 
case, w e ar e satisfied that the confession 
of the appellant was in fact the first in¬ 
formation the police received of this olfence 
and had it been admissible in evidence or had 
it been recorded by a Magistrate, the full reci¬ 
tal of motive would hav G been entitled to cred¬ 
ence and to be taken into the fu.lest conside¬ 
ration in the assessment of sentence. 

(3) This is a concrete illustration of the 
anomalous and practical difficulties and grave 
injustice, which may be done to an accused 
person himself by the operation of Ss. 25, 26 
and 27 of the Evidence Act enacted thougi 
they were in 1872 on distrust of the then exist¬ 
ing police, and an apprehension that they may 
misuse extensive powers if confessions made to 
them by accused persons are admissible in 
evidence. There is a world of difference be¬ 
tween a voluntary confession of this kind made 
to a Police officer, which corstitutcs th e first 
information h e receives of an offence and a 
confession made by an accused person while 
in police custody but even th e law as it stands 
completely rules out a confession in the for¬ 
mer category. Section 26 makes wholly inad¬ 
missible any confession made by a person 
while he i s i n th e custody of a police officer 
unless it be made in the immediate presence 
of a Magistrate. There is the important proviso 
to this contaired in S. 27, which makes ad¬ 
missible information by an accused person, 
leading to discovery, whether it amounts to a 
confession or not, which relates distinctly to 
the fact thereby discovered which has un¬ 
doubtedly given Courts and investigating police 
very great difficulty. I n ‘ATHAPPA GOUN- 
DAN, IN RE’, ILR (1937) Mad 695, a Full 
Bench of this Court attempted to broaden the 
scope of 1 his proviso by holding that a state¬ 
ment connecting the object discovered with the 
offence was admissible and that for instance 
if an accused said ‘‘this is the spear with which 
I stabbed the deceased and then shows the 
spear in a place of concealment, the confession 
portion of that statement is admissible. But in 
‘KOTAYYA v. EMPEROR’. ILR (19-18) Mad 1 
this decision has been overruled by the Privy 
Council. It discontinued a practice which had 
become a tradition with investigating police 
officers of working into confessions such in¬ 
criminating adjectival clauses relating to all 
sorts of discoveries. Applying Ss. 25. 26 and 
27 to the present case in th e lighf of the Privy 
Council decision, all that is legally admissible 
in the confession made by the appellant at the 
police station was that he brought with him a 
blood-stained spear. Having tiied sessions 
cases continuously from 1937 to 1948, b^und 
as I was bv the decision in ‘ATHAPPA GOUN- 
DAN, IN RE’, ILR (1937) Mad 695 accord¬ 
ing to which chopped up confessions, leading 
to discovery with these ircriminating adjecti¬ 
val clauses had to be admitted in evidence, 
there were many cases in which I felt that 
this unqualified adm’ssion of guilt worked into 
such a clause without relation to the rest of 
the confession which the accusid is said to 
have made or th e circumstances which led un 
to that confession while in police custody, 
worked injustice and hardship to the accused 
unless the case diary was carefully scrutinised 


in a manner we have bad to do in the present 
case. The mere production of a knife or 
weapon in a murder cas e implies that th e ac¬ 
cused has made a confession. It is necessary ‘ 
and desirable lhat a Court should know in 
my view the full facts and the cncumsiances 
relating to the production of th e article and all 
that the accused said when he produced it. 

A perusal of case diaries often shows a confes¬ 
sion alleged to have been made by an accused. 
Th e confession is there and it cannot but pre- ^ 
judice th e mind of an inexperienced Judge or 
Magistrate who is entitled to read the whole 
of the case diary, whereas if confessions which 
are alleged to have been made and do appecr 
in case diaries have to be proved in full by the 
po ice officer in the witness box on his swem 
testimony and substantiated under the fire of 
cross-examination, the view I have no hesita¬ 
tion in taking is that far fewer confessions will 
appear in case diaries. With the law relating 
to confessions being what it is, it has become 
extremely difficult for investigating polic e offi¬ 
cers to give their evidence in a coherent man¬ 
ner in strict accord with truth, with the Jesuit 
that all the facts are not placed before a Court 
to enable it to arrive at a correct conclusion. 

I shou'd like to give expression for what it 
is worth to th e view, which I hav e had for 
sometime, that th e distrust and appiehensions 
of the police founded on conditions of lack of 
educa’ion, character and integrity amongst the 
subordinate police in 1872 do not exist today, 
at any rate in the same degree, and that the 
time has come for a modification of these three 
sections and S. 162, Cri. P. C. and the brirg- 
ing of the law relating to confessions more 
into line with that of th e United Kingc’om 
which permits a police officer to say in evidence 
what an accused person told him at th e time 
of his arrest but rigorously shuts out any con¬ 
fession which the Court has no reason to think 
was not made voluntarily. It is my v'ew thati 
the removal of these shackles from police 
testimony is necessary if they are to be evolv¬ 
ed into a responsible force, deserving of the 
confidence of th e pub ic, the Bar and the 
Courts, which can b e relied upon to deal seve¬ 
rely with any police officer found guilty of 
concocting a confession or giving false evid¬ 
ence ;n this direction. My learned brotler does 
not think that the time is quite ripe for such 
a reform and still shares th e apprehensions of 
the legislature, which enacted th e Evidence 
Act of 1872. With the highest regard for his 
opinicn, I would l ; ke to take this opportunity 
of expressing a different, view in this esse 
although we are in complete agreement with 
the guilt of one appellant and the sentence 
to be passed cn him. We confiim h's convic¬ 
tion for murder under S. 302, I. P. C. and. 
for reasons given supra, sentence him to trar , s ‘ 
portation for life with a recommendation to the . 
Government, to whom will be forwarded a copy 
of his confession recorded at the P°hre sta¬ 
tion, that showing as it d d grsv e ard sustain¬ 
ed provocation given to him by the dec * 
and also in consideration of h.’s y out .^ 
sentence be commuted to seven * vear ^ ‘ 

imprisonment. Tb e learned Sessions Judge t)as 
found accepting tbe Radiological - ... * 
evidence that th e appellant was 20 We thmV 
under S. 10 (a) of th e Borstal Act the? State 
Government may • favourably consider detain¬ 
ing him in a Borstal school. 
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(9) SOMASUNDARAM J.: I agree with the 
conclusions arrived at by my learned brother 
regarding the guilt and the punishment to be 
meted out to the accused. But with great res¬ 
pect to my learned brother, for whom I have 
great regard, I regret my inability to share 
his view regarding Sections 25 to 27 of the 
Indian Evidence Act. My learned brother has 
himself referred to my opinion in the judgment 
and I would like to add a few words to it. 

4 (10) Section 25, Indian Evidence Act says that 

“no confession made to a police officer shall be 
proved as ‘against* a person accused, of any of¬ 
fence”. I underline (here in single quotation) 
the word ‘against*. The confession does not 
therefore prohibit the use of it in favour of the 
accused. In the majority of cases the confessions 
are sought to be used only against the accused. 
The cases in which such confessions would or 
can be used in favour of the accused will be 
very few and they will be the exceptions to 
the general rule. The section therefore ought 
not to be repealed or modified for the sake of 
the few or th e exceptions. 

(11) In the present case, though we have 
used th e confessions in favour of the accused, 
It cannot be said that that is the on ly v ‘ ew 
to be taken of the confession. It is possible 
to take a different view of the confession and 
that too in a telling manner against the accus¬ 
ed. It depends therefore on th e use, the Court 
is going to make of the confession. If it is to 
b e used against the accused, then S. 25 is a 
bar and it cannot be admitted but if it is to 
be use^d in favour of the accused, I do not think 
that S. 25 is a bar and th e confession can well 
be admitted. 

C.RK./R.G.D. Ordzr accordingly. 
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Sri Raju V. Chandra Chudamani Dev Bahadur 
Varu and others. Petitioners v. Madras State 
represented by the Collector of Srikakulam and 
others, Respondents. 

Civil Misc. Petns. Nos. 11740 of 1950, etc., 
D/- 28-9-1951. 

Madras Estates Land (Reduction of Rent) 
Act (XXX (30) of 1947), Ss. 3(2) and 8 — Rent 
cannot be reduced under Act in respect of pro¬ 
perty which is not "estate” within meaning of 
S. 3 (2), Madras Estates Land Act, 1908 — 
Rent reduced in respect of property which is 
not estate — Remedy of aggrieved owner is by 
way of suit in civil Court — S. 8 does not pro¬ 
hibit such suit — Remedy under Art. 226, Con¬ 
stitution of India will not be granted when 
there is another adequate remedy — (Constitu¬ 
tion of India, Art. 226) — (Civil P. C. (1908), 
S. 9). \ 

If a particular property is not an estate within 
the meaning of the definition of term in S. 3 (2), 
Madras Estates Land Act (I (1) of 1908), such 
property would not he governed by the provi¬ 
sions of the Madras Act XXX (30) of 1947 and 
any order published by the Government under 
S. 3 (2) of the Act would not be of any legal 
consequence or force. In exceptional cases 
where on the face of the record or on admitted 
facts, It is clear that a particular property does 


not fall within the definition of an estate in 
S. 3 (2) of the Madras Estates Land Act, the 
High Court can quash the order of the Gov¬ 
ernment passed under S. 3 (2). But in the 
majority of cases it may not be possible for the 
High Court with its limited scope of jurisdic¬ 
tion under Art. 226 of the Constitution to give 
relief to an applicant who alleges that this 
property does not fall within the definition. In 
such cases, the proper and adequate remedy 
would be by way of a suit. There can be no 
question that a suit to challenge the validity 
of an order of the Government made under 

S. 3 of the Act on the ground that the Act itself 
does not apply to the property concerned would 
be maintainable. There is nothing in the Act 
itself ousting the jurisdiction in this behalf. 
Section 8 of the Act according to which the vali- 
dity of an order made under S. 3 (2) shall not 
be liable to be questioned in any Court of law 
will never apply to a case where there is initial 
lack of power in the Provincial Government to 
take any proceeding under the Act. Before S. 8 
can apply, there must be an order which could 
be held to be a lawful order passed under the 
Act. !f it is an order passed under the colour 
of the Act, the provision cannot obviously 
apply Even in such cases it may be when a 
special statutory tribunal has been created by 
the Act invested with power and jurisdiction 
to decide any dispute as to whether any parti¬ 
cular property falls within or outside the Act 
then, the jurisdiction of the civil Court is to that 
e : x * e “*.® us ^ e ^- But since there is no such spe¬ 
cial tribunal a civil Court would therefore have 
the jurisdiction vested in it under S. 9, Civil 
P. C. to decide the question whether particular 
property is or is not an “estate” within the Act 
in a suit instituted by the aggrieved party. 

Where a suit is the proper and adequate remedy 
under the circumstances, as a rule an order 
under Art. 226 would not be made. AIR (27) 
1940 PC 105, Rel. on. (Paras 3, 4, 5) 

Anno: Civil P. C., S. 9 N. 62. 

V. Vedantachariar, T. Rangaswami Aiyangar, 

T. Krishnaswami Aiyangar, K. Umamahes- 
waram, A. Kuppuswami, C. V. Dhikshitalu and 
K. V. K. Sarma, for Petitioners; Advocate- 
General, for The State. 

Cases referred to: 

*’ 4 ,°«'L ILR ( I94 °) Ma d 599: (AIR (27) 1940 PC 

105) /p_ 

C51) C M P No. 894 of 1951: (AIR 1952 Mad 203) 

(Pr 2) 

RAJAMANNAR C. J.: These applications 
are directed against the orders issued by the 
Government under S. 3 (2) of Madras Act 
XXX of 1947 reducing fh e rates of rent pay¬ 
able in respect of the esta'es of the several 
applicants. Two main grounds wer e taken in 
these applications, namely, ( 1 ) that Madras Act 
XXX of 1947 was ‘ultra vires’ and i n any 

after the Constitution and 
( 2 ) that the Act did not apply fo the properties 
owned by th e applicants because they did not 
fall within the definition of “estate” in S. 3 (2) 
of the Madras Estates Land Act, I of 1908. 

(2) The first ground has sinc e been disposed 

.“y ° u r judgment in ‘RAMAKRISHNA 
RANGARAO V. STATE OF MADRAS’, CMP 
No. 894 of 1951 (Mad) etc. adverse to the ap¬ 
plicants. The second ground remains. 
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(3) The Act applies to all estates as defined 
in S. 3 (2). of the Madras Estates Land Act, 
1908 (S. 1 (2)). The applicants deny that their 
properties fall within this definition. Ther e is 
no provision in the Act itself under which any 
special Tribunal is appointed to decide a dis¬ 
pute a s to whether a particular property is or 
is not an estate within the meaning of the Act. 
Under S. 2 (1) of the Act the Provincial Gov¬ 
ernment is given the power to appoint a spe¬ 
cial officer in any estate or estates for the pur¬ 
pose of recommending fair and equitable rates 
of rent for the ryoti lands in such estate or esta¬ 
tes. The rents as finally approved by the Govt, 
are published in the Fort St. George Gazette 
under S. 3 (2). It is obvious that if a particular 
property is not an estate, such property would 
not be governed by th e provisions of th e Act, 
and any order published by the Government 
under S. 3 (2) of the Act would not be of any 
legal consequence or force. 

The question is: what is the remedy 
of the aggrieved owners of such properties 
when orders are published by the Government 
reducing the rates of rent in respect of them. 
In exceptional cases when on th e face of the 
record or on admitted facts, it is clear that a 
particular property does not fall within the 
definition of an estate in S. 3 (2) of the Madras 
Estates Land Act, 1908, this Court can quash 
the order of th e Government passed under 
S. 3 (2). But in the majority of cases it may 
not be possible for this Court with its limit¬ 
ed scope of jurisdiction under Art. 226 of the 
Constitution to give relief to an applicant who 
alleges that his property does not fall within 
the definition. In such cases, the proper and 
adequate remedy would be by way of a suit. 
There can be no question that a sult to chal¬ 
lenge the validity of an order of th e Govern- 
ment made under S. 3 of the Act on the ground 
that the Act itself does no t apply to th e pro- 
perty concerned would he maintainable. There 
is nothing in the Act itself ousting the j u ^ is " 
diction in this behalf. No doubl S. 8 of the Act 
says that th e validity of an order made under 
S. 3 (2) shall not b e liable to be questioned m 
any Court of law. But such provision will never 
apply to a case where there is initial tack of 
power in th e Provincial Government to take 
any proceeding under the Act. Before S. 8 can 
apply, there must be an order which could be 
held to b e a lawful order passed under the 
Act. If it is an order passed under the colour 
of the Act, the provision cannot obviously 

aP gflt has been held over and over again that 
when executive authorities in exercise or un er 
colour of a statutory power interfere with the 
property of a subject improperly and in excess 
of the limits authorised by law, th e subject 
has a right to resort to th e civil Court unless 
its jurisdiction has been taken away by express 
words or by clear implication. As their Lord- 
ships of the Judicial Committee observed m 
‘SECRETARY OF STATE v. MASK & CO., 
ILR (1940) Mad 599 at p. 814 PC: 

“It is settled law that the exclusion of the 
jurisdiction of the civil Courts is net to he 
readily inferred, but that such exclusion must 
either be explicitly or clearly implied It is 
also well settled that even if jurisdic.ion is 
excluded, the civil Courts have jurisdiction 
to examine into cases where the provisions 
of the Act have not been complied with, or 


th e statutory tribunal has not acted in con- 
formity with th e fundamental principles of 
judicial procedure.” 

The Act expressly applies only to certain sub¬ 
ject matter. If anything falls outside that sub¬ 
ject matter, then it follows that the Act cannot 
apply to such a thing. Even in such cases it 
may be when a special statutory tribunal has 
been created by the Act invested with power 
and jurisdiction to decide any dispute as to 
whether any particular property falls within 
or outside the Act then, the jurisdiction of the 
civil Court is to that extent ousted. But in this 
case, as already pointed out, ther e is no such 
special tribunal. A civil Court would therefore 
hav e the jurisdiction vested in it under S. 9, 
Civil Procedure Code to decide the question 
whether particular property is or is not an 
“estate” within the Act in a suit instituted by 
any aggrieved party. 

(5) A suit is the proper and adequate remedy, 
under the circumstances, and as a rule anj 
order under Art. 226 would not b e made when, 
there is another proper and adequate remedy.! 
These applications will therefore be dismissed. 
There will be no order as to costs. Under ins¬ 
tructions from the Government, th e Advocate 
General states that in case anv of the applic¬ 
ants intends to file a suit the Government 
would waive their right to two months’ notice 
under Section 80 of th e Civil Procedure Code. 
C.R.K 'R.G D. Applications dlsm ssed. 
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SUBBA RAO J. 

Edpuri Rama Subbiah, Petitioner v. C. J. 
Cole and another. Respondents. 

Civil Misc. Petn. No. 7387 of 1951, D/- 20- 
9-1951. 

Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act ( XXV (25) of 
1949), S. 11(2) — Applicability. 

Section 11 can only be invoked for the pur¬ 
pose of securing the requisite permission 
from the Rent Controller to make the ne¬ 
cessary repairs. It cannot obviously apply 
to a case where a tenant has made the re¬ 
pairs without taking the requisite permis¬ 
sion and for getting an order from the 
Rent Controller for realising the amount 
so spent. (Para 1) 

P. C. Parthasarathy Iyengar, for Petitioner. 
ORDER.: This is an application for issuing a 
writ of ‘certiorari’ to quash the order of the 
District Munsiff of Kumool setting aside the order 
of the Rent Controller, Kumool. The petitioner 
is the owner of the house bearing Door No. 1/G9, 
Bastian Road, Kumool. The respondent is the 
tenant of that house. He filed R.C.P. No. 118 of 
1949 on the file of the Rent Controller, Kumool. 
under S. 11 (2) of Madras Act XXV (25) of 1949 
praying for permission of the Rent Controller to 
effect repairs to the house and to deduct the costs 
thereof from the rent payable by him. The peti¬ 
tioner contended that he was not at all informed 
by the respondent about the repairs required for 
the building and thai the latter had no power to 
make the repairs without complying with the pro¬ 
visions of S. 11 (2) of the Act. The Rent Con¬ 
troller dismissed the petition on the ground trial 
the respondent has not applied for permission De- 
fore undertaking the repairs as “ 

(2) of the Act The District Munsiff agreed wi n 
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the Rent Controller that the respondent made re¬ 
pairs without taking the permission of the Rent 
Controller. Notwithstanding that fact, he allowed 
the petition to the extent of about Rs. 93 by in¬ 
voking certain equitable doctrines. Learned Coun¬ 
sel for the petitioner contended that there is no 
scope for the application of equities in construing 
a statutory provision and the respondent cannot 
ask for any relief contrary to the express provi¬ 
sions of S. 11. S. 11 (2) reads as follows: 

"If a landlord fails to make the necessary repairs 
to the building within a reasonable time after 
notice is given by the tenant', it shall be compe¬ 
tent for the Controller to direct on application 
by the tenant that such repairs may be made by 
the tenant and that the cost thereof may be 
deducted from the rent which is payable by 
him.” 

The section therefore lays down two conditions be¬ 
fore a tenant can make the repairs to a building: 
( 1 ) the landlord should have failed to make the 
necessary repairs after notice is -given by the 
tenant and (2) the Court should have given per¬ 
mission to him to make the repairs after the land¬ 
lord made default after such notice was served 
by the tenant. In the present case neither of the 
conditions were complied with. The respondent 
did not serve the requisite notice on the landlord 
asking him to make the necessary repairs nor did 
he make the repairs with the previous permission 
of the Rent Controller. S. 11 can only be invoked 
for the purpose of securing the requisite permis¬ 
sion from the Rent Controller to make the neces¬ 
sary repairs. It cannot, obviously apply to a case 
where a tenant has made the repairs without 
taking the requisite permission and for getting an 
order from the Rent Controller for realising the 
amount so spent. The order of the Rent Control¬ 
ler is correct and that of the appellate authority is 
contrary to the express provisions of S. 11. The 
order of the District Munsiff is set aside and the 
respondent will pay the costs of the petitioner. 
Advocate’s fee Rs. 50. 

C.R.K./V.R.B. Order set aside. 
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FULL BENCH 

SATYANARAYANA RAO, RAJAGOPOLAN 
AND CHANDRA REDDI, JJ. 

Chintapalli Venkataratnam, Appellant v. 
Merla Seshamma, Respondent 

A. A. O. No. 460 of 1950 and Civil Misc. Petns. 
Nos. 8627 and 8384 of 1950, D/- 19-11-1951. 

(a) interpretation of Statutes — Provision 
giving retrospective operation — Construction 
— Rules as to. 


the provisions. A provision can be reject¬ 
ed as unnecessary only if a Court is driven 
to such a situation and not otherwise. 

(Para ») 

Anno: C. P. C., Pre. N. 7. 

(b) Debt Laws — Madras Agriculturists’ Re¬ 
lief (Amendment) Act (23 of 1948), S. 16, Cls. 
(ii) and (iii) — Scope and applicability — Ap¬ 
plicability of Clause (iii) to proceedings in 
which decrees or orders had become final be¬ 
fore commencement of Act. 

The two Clauses (ii) and (iii) are entire¬ 
ly independent and are intended to provide 
for different situations. (Para S) 

Clause (ii) applies to pending proceed¬ 
ings, that is, proceedings which were in¬ 
stituted before the commencement of the 
Act but which did not become final before 
such commencement. It implies that if the 
decree or order passed in a suit or proceed¬ 
ing becomes final before the commence¬ 
ment of the Act the provisions of the Act 
cannot be applied to such a suit or pro¬ 
ceedings. But Clause (iii) is quite general 
and applies to all suits and proceedings in 
which the decree or order passed has not 
been executed or satisfied in full before the 
commencement of the Act so that it seems 
to apply to decrees or orders even if they 
had become final before the commencement 
of the Act provided the decree or order has 
not been executed or fully satisfied. C. M. 

A. Nos. 316 and 391 of 1947 (Mad), OVER- 
RULED - (Para 5) 

The Legislature when it enacted these 
two provisions must have intended that 
even in the case of decrees or orders which 
have become final, having regard to the 
provisions of the new Act, relief should be 
had by the judgment-debtor so long as the 
decree or order was not executed or was 
not satisfied in full before the commence¬ 
ment of the Act. (Para 5) 

A reading of the two clauses together 
would suggest that clause (iii) would ap¬ 
ply exclusively to executable decrees or 
orders which though they have become 
final before the commencement of the Act 
are still in the stage of unfinished execu¬ 
tion and at the stage at which satisfaction 
was not fully received. (Para 5) 

C. Rama Rao. for Appellant; K. Umamahe- 

swaram and T. Ramachandra Rao, for Respon¬ 
dent 


In construing a provision which gives 
retrospective operation to a statute it is 
incumbent upon the Court to give effect to 
the plain language of the section and re¬ 
trospective operation should not be unduly 
extended; nor should it be negatived or cut 
down if the language makes it imperative 
that such operation should be given. It is 
not open to a Court of construction in in¬ 
terpreting a statute either to add or to sub¬ 
tract from the language of the statute. As 
far as possible an attempt should be made 
to reconcile and interpret the provision of 
a statute in a manner so as to make none 
Tf V™™ 0 ™ ineffective or nugatory. 
Upossibie the provisions of the Act must 
e 80 construed so as to give effect to all 


Case referred to: 

(’47) C. M. A. Nos. 316 and 391 of 1947 (Mad) 

(Prs 1, 4, 5) 

SATYANARAYANA RAO, J.: This civil miscel¬ 
laneous appeal has been placed before us under the 
directions of the Honourable the Chief justice for 
a reconsideration of the decision in 'C.MA 

r 3 n 6 “d 39 * of 1947 by our learned 
brethren Subba Rao and Somasundaram JJ. 
As the case itself has been referred to us ’ and 
not merely a question, it is necessary to state the 
lacts out of which this appeal arises in order to 
ap ?/ e ^S te the <* uesti c>ns that arise for decision. 

(2) The legal representative of the third defen- 
dant in O. S. No. 16 of 1939 and who is also her 
adopted son is the appellant in this appeal and 
Pfitioner in C.NLP. Nos. 8384 and 8627 
fof 1950. O. S. No. 16 of 1939 was instituted to 
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enforce a mortgage dated 6th November 1926 for a 
sum of Rs. 12.000, executed by defendants 1 to 3 
and also by the first defendant as guardian of his 
minor son the fourth defendant. The first de¬ 
fendant is the husband of the second defendant 
and the third defendant is the lirst defendant’s 
paternal uncie’s widow. She adopted one of the 
sons of the first defendant. The mortgage (Ex. A > 
was executed to discharge certain earner debts. 
The property covered by the mortgage be.onged 
originally to certain Chintapam people who mort¬ 
gaged the property to the plaintiff on 24th May 
1920 for a sum of Rs. 5,000 (Ex. D). They were 
also indebted to the same plaintiff under a pro¬ 
missory note dated 1st December 1921 (Ex. E), the 
principal of which was Rs. 1,000. Under two docu¬ 
ments dated 14th June 1925 (Ex. G) and 12th 
October 1925 (Ex. H) the property was purchased by 
the second defendant subject to earner mongage 
and also with an obligation attached that from and 
out of the consideration for the sale the debt 
due under the promissory not* should be dis¬ 
charged by her. It is common ground that the 
purchase by the second defendant, the wife of the 
first defendant was for the benefit of the family. 
The suit was instituted on 15-th October 1939 and 
in that suit the third defendant claimed, taking 
advantage of the provisions of Madras Act IV of 
1938, that she was entitled to have the debt scaled 
clown along with the other dependants who also 
claimed similar reliefs. She pleaded further that 
she was only a surety for the debt and her liabi¬ 
lity was co-extenstive with that of the principal 
debtors. The learned Subordinate Judge who tried 
the suit allowed the benefits of the Act to the 
third defendant also to the same extent as he had 
allowed to the other defendants who were the 
other mortgagors, that is, the debt was scaled 
down so as to reduce the debt due under the suit 
mortgage to the principal amounts due under Exs. 
D and E 


(3) There were two appeals against that deci¬ 
sion to this Court one by the plaintiff which was 
A. S. No. 6 of 1942 and the other by the defen¬ 
dants 3 and 7, A. S. No. 516 of 1941. We may leave 
out of consideration A. S. No 516 of 1941 as it 
has no bearing to the present controversy. In 
A. S. No. 6 of 1942 the plaintiff-creditor claimed 
that she was entitled to a decree against the third 
defendant for the principal sum mentioned in the 
suit mortgage with interest scaled down according 
to the provisions of the Act, and that the decree 
granted by the lower Court giving her also the 
benefits of' the provisions of the Act so as to reduce 
the debt further as in the case of other mortgagors 
was not justified. This Court held that the third 
defendant was not entitled to the benefits of the 
Act in the same and to the same extent as the 
other defendants as she became a debtor for the 
first time only when she joined in the execution 
of the suit mortgage in 1926. The learned Judges 
were not satisfied that the position of the third 
defendant was that of a surety. The judgment oi 
this Court was pronounced on 2nd December 1943. 
After this in the usual course, a final decree m 
the suit was passed on 27th March 1946. The 
creditor thereafter filed E. P. No. 148 of 1946 on 
28th November 194S to bring the mortgaged pro¬ 
perties to sale. Apparently these proceedings 
dragged on lor a long time for some reason or 
other and meanwhile the Madras Agriculturists Re¬ 
lief Act was amended by Act XXIII of 1948 which 
came into force on 25th January 1949. Under the 
amended provisions a new cxp.anation (Explana¬ 
tion III) to Section 8 was added by which the 
view taken by this Court regarding the re¬ 
quirements that go to constitute “the same 


creditor” and “the same debtor” within 
the meaning of the Act was radically altered. 
With a view to make this provision retrospective 
they introduced also Section 16, the construction 
of which is the subject-matter of this appeal 

Taking advantage of these provisions the third 
defendant in the first instance applied under 
Section 20 of the Act in E. A. No. 219 of 1949 to 
stay the execution of the decree which was granted 
by the Court on 28th June 1949; the petition it¬ 
self having been filed six days earlier. This was 
followed, by an application to scale down the de- i 
cree. This was I. A. No. 981 of 1949, dated 10th 
August 1949. The application was naturally op¬ 
posed by the decree-holder on various grounds. 
The learned Subordinate Judge, who disposed of 
the matter finally rested his decision on the ground 
that as the decree that was ultimately passed name¬ 
ly the preliminary decree was one passed by the High 
Court, the remedy, if any, of Ihe third defendant 
was to have moved this Court for scaling down the 
decree and that he had no jurisdiction therefore 
to deal with the matter. He also expressed his 
opinion on the other points also which was adverse 
to the third defendant. 

In the result, the application, I.A. No. 981 of 
1949, was dismissed by the learned Subordinate 
Judge on 6th March 1950. Against that decision 
the legal representative of the third defendant, 
the third defendant having died in the meanwhile, 
preferred C.M.A. No. 460 of 1950 on 18th July 1950 
and by way of abundant caution on 14th August 
1950 he also filed C.M.P. No. 8627 of 1950 to scale 
down the decree debt in A. S. No. 6 of 1942. 


(4) When the appeal and the petition were 
posted before myself and Raghava Rao, J., the 
effect of Section 16 of the Madras Agriculturists 
Relief (Amendment) Act XXIII of 1948 was de¬ 
bated. It was contended on behalf of the appel¬ 
lant that Sub-clause (lii) of Section 15 of that Act 
enables the appellant to claim the benefits of the 
Act notwithstanding the earlier adjudication of this 
Court which has become final while for the respon¬ 
dent this position was contested and reliance was 
placed by the respondent on a decision of a Bench of 
this Court in 'C.M.A. Nos. 316 and 391 of 1947*. in 
which the view which supports the respondent was 
taken. As we felt a doubt regarding the correct¬ 
ness of this decision the matter was referred to a 
Full Bench for reconsideration. 


( 5 > it cannot be seriously disputed that the ap¬ 
pellant is entitled to the benefits of the new Act 
if the provisions of Act XXIII of 1948 are held to 
be retrospective. If the appellant is entitled to 
the benefits of the new provisions the aebt should 
be scaled down in accordance with those provisioM. 
The point therefore for consideration is whether 
the Art Is retrospective. In order to g»ye retr °®" 
noctiv* effeeft to the provisions of the Act, Section 
STS2 enacted in the Act (XXIII of 1948). It is 
as follows: 

‘•The amendments made by this Act shalll “PP? 
to the following suits and proceedings, namely 
(i) all suits and proceedings instituted after tne 
commencement of this Act; 

(ID all suits and proceedings instituted before th 
commencement of this Act. in J™icn 
decree or order has been passed or to wh^n 
the decree or order passed has not 
final, before such commencement, decree 

(lii) all suits and executed or 

?«2£r before°the commencement 


wi r—— - -— - ii, _ 

satisfied in full before the 

of this Act: chan he required to rc- 

Provided that no creditor shall be Q realised 

&fs. i tjsea 5 u * 
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The provisions of this section are clearly man¬ 
datory as the section itself says that the amend¬ 
ment made by this Act “shall apply" to the 
following suits and proceedings. The clause that 
is relied on in support of the contention advanced 
on behalf of the appellant by his learned Advocate 
Mr. Rama Rao is Clause (iii). He also at one stage 
of the arguments attempted to rely on Clause (i) 
but, when it was pointed out to him that there was 
no proceeding instituted after the commencement 
of this Act in the present case except the proceed- 
▼ ing for scaling down which has been started after 
the new Act came into force he abandoned that 
contention and did not further press his contention 
based on Clause (i). Clause (i) therefore may be 
left out of consideration altogether. It cannot be 
doubted that the two Clauses (ii) and (iii) are 
entirely independent and are intended to provide 
for different situations. As has been rightly 
pointed out on behalf of the respondent by Mr. 
Kuppuswami in construing a provision like this 
which gives retrospective operation to a statute it 
is incumbent upon the Court to give effect to the 
plain language of the section and that retros¬ 
pective operation should not be unduly extended; 
nor should it be negatived or cut down if the 
language makes it imperative that such operation 
should be given. 

It is not open to a Court of construction in inter¬ 
preting a Statute either to add or to subtract from 
the language of the statute. As far as possible an 
attempt should be made to reconcile and interpret 
the provision of a statute in a manner so as to 
make none of the provisions ineffective or nuga¬ 
tory. If possible the provisions of the Act must 
be so construed so as to give effect to all the 
provisions. A provision can be rejected as un¬ 
necessary only if a Court is driven to such a situa- 
i tion and not otherwise. Bearing these principles 
in mind it is clear that Clause (ii) applies to pend¬ 
ing proceedings, that is. proceedings which were 
instituted before the commencement of the Act 
but which did not become final before such com¬ 
mencement. This is made clear by the clause "in 
which the decree or order passed has not become 
final" It implies therefore that if the decree or 
order passed in a suit or proceeding becomes final 
before the commencement of the Act the provisions 
of the Act cannot be applied to such a suit or 
proceeding. But in Clause (iii) the words “in 
which the decree or order passed has not become 
final" do not occur. It is quite general and applied 
to all suits and proceedings in which the decree 
or order passed has not been executed or satisfied 
in full before the commencement of this Act so 
that it seems to apply to decrees or orders even if 
they had become final before the commencement 
of this Act provided the decree or order has not 
been executed or fully satisfied. 

The view taken by the learned Judges in the 
civil miscellaneous appeals already referred to was 
that while the two clauses are independent. Clause 
(iii) has no application to proceedings in which the 
decrees or orders have become final before the 
commencement of the Act. it) is this view which 
i) k also pressed now before us by the learned Advo- 

• cate for the respondent. While we agree with the 
learned Judges in holding that the two clauses are 
independent, we are unable with great respect to 
accept the view that Clause (ill) applied only to 
cases in which the decrees or orders have not be¬ 
come flnaL If the decree or order has not become 
final before the commencement of this Adt, Clause 
(iii) in our opinion seems to be unnecessary and 
as such the case would be covered by Clause (ii). 

Further, it would be difficult to imagine that a 
^^gecree or order which has not become final can 
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be finally executed or can be finally satisfied. No 
doubt it is true that even when an appeal is 
pending a decree may be executed and satisfaction 
may be entered. But ali that is only subject to 
the result of the appeal. If the appeal succeeds 
or the amount due by the defendant 'to the plain¬ 
tiff is increased by the appellate Court fresh execu¬ 
tion has to be started, the satisfaction must be re¬ 
opened and the execution must proceed. 

The Legislature, in our opinion, when it 
enacted these two provisions must have intended 
that even in the case of decrees or orders which 
have become final, having regard to the provisions 
of the new Act, relief should be had by the judg¬ 
ment-debtor so long as the decree or order was 
not executed or was not satisfied In full'before 
the commencement of the Act. If however a de¬ 
cree was executed in part and before it was fully 
satisfied the debt was scaled down under the provi¬ 
sions of the Act as a result of which the creditor 
was found to have received more than what he was 
entitled to the proviso enacts that in such a situ¬ 
ation the creditor should not be required to refund 
any sum which has been paid to or realised by him 
before the commencement of this Act. 

The question is asked, and legitimately, as to 
which are the kinds of decrees or orders which 
have become final and which are sought to be 
excluded by implication in Clause (ii) of Section 16 
rt is of course not easy to give an exhaustive list 
of such decrees or orders. It may be that the 
Legislature contemplated that decrees and orders 
of a declaratory nature and which are not exe¬ 
cutable and which have become final before the 
commencement of the Act, need not be opened. 
A reading of the two clauses together would sug¬ 
gest that Clause (iii) would apply exclusively to 
executable decrees or orders which though they 
have become final before the commencement of 
the Act are still in the stage of unfinished execu¬ 
tion and at the stage at which satisfaction was not 
fully received. The view which we take in our 
opinion, reconciles both the clauses and does not 
make any of the clauses unnecessary. For, if the 
view taken by the learned Judges* and strongly 
pressed now before us by the learned Advocate for. 
the respondent is accepted, it seems to us that 
Clause (iii) is wholly unnecessary. Such a construc¬ 
tion of a statute should be as far as possible avoided 
if it is possible to avoid it. We are therefore of 
opinion that the view taken by the learned Judges 
in 'C.M.A. Nos. 316 and 391 of 1947', is erroneous 
and the decision must be overruled. 

(6) The result of our view is that the legal re¬ 
presentative of the third defendant is entitled to 
the benefit of the provisions of the Amending Act 
XXIII of 1948 and to have his debt scaled down 
in accordance with the provisions of the Act with 
reference to Exs. D and E also. As the amount 
has not been ascertained by the lower Court we 
think the best course is to allow the appeal and 
remand the application to the lower Court for 
the determination of the amount . after giving 
credit to payments, if any, made by the third de¬ 
fendant or the third defendant's legal represen¬ 
tative. LA. No. 981 of 1949 is therefore remanded 
The appellant is entitled to his costs in this Court! 

(7) No orders are necessary on C.M.P. Nos. 8384 
and 9627 of 1950. 

C.R.K./VB.B . case remanded* 
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PANCHAPAKESA AYYAR J. 

N. C. Ganapathi Chettiar, Petitioner v. Seth 
Chunilal, Respondent. 

Civil Revn. Petn. No. 1145 of 1950, D/- 26- 
10-1951. 

Presidency Small Cause Courts Act (1882), 
Section 38—Order, meaning of—Order return¬ 
ing plaint for presentation to proper Court is 
not order within Section 38. 

An order passed by a Presidency Small Cause 
Court after hearing both sides and discussing 
many contentions and issues, returning the 
plaint for presentation to the proper Court hav¬ 
ing jurisdiction is not an order entitling the 
party for a new trial under Section 38, Presi¬ 
dency Small Cause Courts Act. 

Every order in a suit, even if passed after 
contest, will not be an order in respect of which 
a new trial can be claimed under S. 38. Only 
when the merits of the suit claim are gone 
into and an order passed, can the order come 
within the meaning of the word ‘Order’ in Sec¬ 
tion 38. The phrase ‘new trial’ itself implies 
an old trial and disposal on merits. 26 Mad 
163; AIR 1938 Cal 862, Rel. on. (Paras 4, 5) 

It is wrong to contend that the orders which 
could be brought up for revision under S. 25 
of the Provincial Small Cause Courts Act could 
also be brought up for new trial under the Presi¬ 
dency Small Cause Courts Act. The two Acts 
and sections are different, and S. 25 of the Pro¬ 
vincial Small Cause Courts Act. dealing with 
revisions to the High Court, cannot be relied 
on for bolstering up a new claim for a new 
trial under S. 38 of the Presidency Small Cause 
Courts Act. (Para 4) 

Anno : Pres. Sm. Cause Courts Act, S. 38 N. 1. 

M. V. Ganapathi, for Petitioner; P. V. Subra- 
maniam, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras. 

(’38) ILR (1938) 2 Cal 637: (AIR 1938 Cal 862) 

(Prs 2, 3) 

(’03) 26 Mad 163 (Prs 2, 3) 

ORDER: This petition raises on interesting 
question of law viz., whether when a Presi¬ 
dency Court of Small Causes orders a plaint 
to b e returned for presentation to the proper 
Court having jurisdiction, the order in question 
will amount to an order entitling the party 
for a new trial under S. 38 of the Presidency 
Small Cause Courts Act. 

(2) The facts are briefly these. The peti¬ 
tioner, Ganapathi Chetfjar, a merchant of 
Erode, had filed S. C. S. No. 2627 of 1948 in the 
Court of Small Causes at Madras for refund 
of an advance of Rs. 400 paid by his son, on 
his behalf, to one Seth Chunilal a merchant or 
commission agent at Agra, for purchase of 
pulses, under a contract Ex. D. 1, dated 2-3- 
1948 , on the ground that the pulses supplied 
were of inferior quality and he had repudiated 
the contract. The learned Judge of the Court 
of Small Causes, after hearing both sides, and 
discussing many contentions and issues, finally 
passed an order, on issue 3, returning the 
plaint for presentation to the proper Court, 
viz., the Court at Agra, holding that his 
Court had no jurisdiction to try this suit, as 
no part of the cause of action had arisen here. 


Against this, the petitioner filed N. T. Appli¬ 
cation No. 43 of 1948. The Chief Judge and 
another Judge of the Court of Small Causes 
heard the application, and on a preliminary 
point taken by the defendant before them, held 
that the petition would not lie under S. 38 as 
it was conceded before them that the order 
of the Small Cause Court would not amount 
to a “decree”, and as they considered that it 
would not also be an “order”, relying on the 
rulings in ‘CHINNATHAMBI MUDALlAR v. 
VEERABADRIAH NAIDU’, 26 Mad 163, and 
*HAJI MOHAMED DEEN v. ALLEN’, ILR 
(1938) 2 Cal 637. So they dismissed the N. T. 
Application. Hence, the civil revision petition. 


(3) Mr. Ganapathi, for the petitioner, urges 
that the Full Bench of the Court of Small 
Causes erred in their view in holding that the 
order of the Small Cause Judge would not be 
an “order”, under S. 38 within the meaning of 
the Calcutta ruling quoted by them, though 
it might not be a “decree”. He urges that the 
order in question was an order which in some 
way or other “disposed of the suit” and so 
would come within the meaning given to the 
word “order” in the Calcutta ruling, as the 
order of the Small Caus e Judge had “disposed 
of the suit” so far as his Court was concerned, 
by takLng it oil his file! The learned counsel for 
th.' petitioner admitted that th e ruling in 
•CHINNATHAMBI MUDALlAR v. VEERA¬ 
BADRIAH NAIDU’, 26 Mad 163, was against 
him, and that that ruling bluntly says that the 
word “order” in S. 38 means “an order which 
has the effect of a decree”, and that he was 
unable to quote before me a single ruling of 
this Court, in aU th e 100 years of th e existence 
of the Presidency Small Cause Court, Madras, 
where an order of a Presidency Small Cause 
Court Judge returning a plaint has been held 
to be an “order” within the meaning of S. 38 
or of the corresponding section which existed 
before the present Presidency Small Causes 
Act. The fact that the learned counsel for the 
respondent could not give a second ruling to 
tho contrary (besides that in 26 Mad 103) is, 
no" doubt true, but is not so significant. Where 
a right does not exist, we will not find a ruling 
in favour of it and we will find only a ruling 
or two the other way. Thus, a search in the 
Law Reports for a ruling giving a casual 
concubine a right of maintenance against her 
paramour will prov e in vain, and there win 
be onlv a ruling or two the other way, it being 
so obvious. The only ruling of this Court on 

thJ point involved in this case is ™*! A e 
in ‘CHINNATHAMBI MUDALlAR v. VEERA¬ 
BADRIAH NAIDU', 26 Mad 163, which is di¬ 
rectly against the petitioner as even he admits 
that the order of the Small Cause Court Judge 
is not a decree and has not the effect of a 
decree. Merely returning a plaint for presen 
tation to another Court will, in ,my.opinion, 
also r.ot be “disposing of the suit - 
meaning of the ruling in HA.U MAHOME 
DEEN v. ALLEN’, ILR (1938) 2 Cal 637,. any 
more than removing a library from downstairs 
to upstairs of the sam e bui ding, or to an a a 
jacent building, will be “disposing of the 
library. Only when the merits of the suit 
claim are gone into and an ord ® r ssed • 
the order com* within the meaning of the 
word “order” in S. 38. Surely the P»ra« 
“new trial” itself implies an old trial and dis 

posal on merits. 
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(4) Th e learned counsel for th e petitioner 
reUed on the wording of S. 25 of the Provin¬ 
cial Small Cause Courts Act, and contended 
that the orders which could be brought up for 
revision under S. 25, Provincial Small Cause 
Courts Act, could also be brought up for new 
trial under S. 38, Presidency Small Cause 
Courts Act. I cannot agree. The two Acts 
and sections are different, and Section 25 of the 
[Provincial Small Cause Courts Act, deal¬ 
ing with revisions to this Court, cannot be 
relied on for bolstering up this new claim for 
a new trial under Section 38 of the Presi¬ 
dency Small Cause Courts Act. 

(5) Then, the learned counsel for the peti¬ 
tioner urged that S. 38 simply mentions two 
conditions for claiming a new trial, viz., that 
th* suit should hav e been contested, and that 
the order in respect of which the new trial is 
sought should be an “order" in the suit after 
contest and that the application for new trial 
should be filed within the time prescribed and 
that it is illegal and unreasonable to add to 
these conditions by virtue of the two rulings 
mentioned above. I cannot agree. Every order 
in a suit, even if passed after contest, will not 
be an “order” in respect of which a new trial 
can be claimed under S. 38, & the two rulings 
merely interpret the meaning of th e word 
“order” in S. 38. Merely reading the wording 
of a section and putting th e grammatical mean¬ 
ing on ft, ignoring the interpretation put on it 
by High Courts, as in the Calcutta and Mad¬ 
ras rulings quoted above, will not do, as law 
is a learned profession, and the words in Acts 
ar e words of art requiring to b e interpreted. 

•OSvery section and every material word in a 
^ section has to be construed in accordance with 
the authoritative interpretation put upon it 
by learned Judges of competent Courts after 
hearing the arguments of the learned counsel 
appearing in those cases. It is no use bring¬ 
ing a dictionary to a Court and reading out 
from it the meaning of the English words used 
in the Acts, and opposing them to the autho¬ 
ritative meanings given by competent Courts. 
Besides if the learned counsel's arguments were 
right, even an “order refusing an adjournment” 
in a small cause suit, passed after contest, i.e., 
after hearing both sides, will entitle the ag¬ 
grieved party to claim a new trial! I need 
not discuss the matter further. In my opinion, 
the lower Court's order was correct though it 
is supported only by on e ruling directly on the 
point. This petition deserves to be and is 
hereby dismissed, but in the circumstances, 
without costs. 

C.R.K./K.S. Petition dismissed. 
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1 PANCHAPAGESA SASTRY J. 

^wTansukhral M. Karundia, Applicant v. The 
Official Liquidator, Andhra Paper Mills Co. Ltd., 
Uqn.), Respondent. 

■*?. P* No. 235 of 1947 and Appln. No. 3309 of 
1948, D/- 16-2-1949. 

..(a) Companies Act (1913), S. 109(f)—Floating 

Egw- 

A floating security is not a specific secu- 
£ t ^ is only one which affects the assets 
|Wded in it, which are mortgaged in 
W a way that the mortgagor can deal with 


them without the concurrence of the mort¬ 
gagee. (Para 3) 

By a deed, a company pledged all its 
movable properties to its treasurer in con¬ 
sideration of his having agreed to lend to 
the company money for the purpose of 
carrying on its business and affairs and 
working its factory. The treasurer was given 
possession of the items pledged to him. As 
and when other movable properties came 
into his possession, they also stood pledged 
to him. The security itself was expressly 
stated to be a continuing one. On default 
of payment when demanded, he was given 
the right to have the properties in his pos¬ 
session sold by public or private auction 
and app Jy the net proceeds in liquidation 
of the amounts due to him. The company 
was allowed to run its business, but it was 
only run by him as an agent under an ir¬ 
revocable power of attorney: 

Held that the element of possession, 
which was contemplated by the deed and 
which was actually given, was an impor¬ 
tant factor, which stood in the way of the 
document being regarded as creating a 
purely equitable charge of a character com¬ 
ing fairly within the description of a float¬ 
ing charge. Therefore cl. (f) of S. 109 was 
not applicable and the document did not 

^* ****** as a Acting charge 
AIR 192 r Cal 682, Foil.; AIR 1926 Bom 427, 

(Para 3) 

Anno: Companies Act, S. 109 N. 6, Pt 1 

J b L£T Panies Act (1913 >> s - 231 - Petition 
for win^ff np — Money paid within three 
months prior to petition — Payment is not in- 


™ re fact *, hat the m °ney was paid 

S IT® ™ nths P fior to the presenta- 
ti°n of the petition for winding up is not 

by itself sufficient to avoid the transfer or 
payment as invalid under S. 231. 

Anno: Companies Act, S. 231 N. j ^ ara ^ 

i? a B Si ? ha Ai3 l"*^ or C - R- Krishna Rao 
, 9, , B - Jagannath Rao, for Applicant; V. 
Radhaknshnayya, for Short Bewes and Co for 
Respondent. * 

REFERENCES: Courtwar/Chronologica]/ paras 
(’32) 59 Cal 377: (AIR 1931 PC 245) 3 

4 ( 2 1)) ILR (I942) ^ 119: (AIR 1942 AU 251 
(’26) 50 Bom 547: (AIR 1926 Bom 4271 l 
27) 54 Cal 513: (AIR 1927 Cal ™82 ' 3 

(1910) 2 KB 979: (79 LJKB 970) 3 



<h JUD ? ME ?Ti. is an application to vary 
the order of the Official Liquidator of the An! 

dhra Paper Miffs Co. Ltd. (in liquidation) dis- 
allowing the claim of the applicant to have 
a charge over the movable assets of the com! 
pany for a sum of Rs. 1,01,172-15-2. The S- 

d!if>° rtt 6 H■ ^ at amount claimed was 

due, but he disallowed the claim to rank 
secured creditor on the ground that the docu- 

2m? t c /f at ‘ n g. the security was not registeSd 
with the Assistant Registrar of Joint Stock 
Companies, Cocanada, as required by S 109 of 
the Indian Companies Act This order ‘further 

nno • ha , 1 A W. event ’ amount of r s 

, claim representing pay-' 

ment made on 15th July 1947 to Mpc^f SHT 
warlal Shamaldas and Co canno^hTtre^ted 
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as a secured debt. No grounds for the same 
are however mentioned in the order. 

(2) The applicant Tansukhrai M. Karundia 
claims to have advanced the aforesaid sums in 
circumstances set out below. The Andhra 
Paper Mills would appear to have issued deben¬ 
tures to the extent of eleven lakhs. By about 
1945 interest on the same had accumulated to 
another six lakhs. The company having made 
default in payment under the terms of the de¬ 
benture document, the debenture trustees had 
taken possession, but they were themselves un¬ 
able to work the concern. They seem to have 
delivered over the premises again to the Mills 
on certain conditions, which were not fulfilled 
and the trustees again entered into possession 
of the debenture premises on the 14th Febru¬ 
ary 1947. Certain proposals would appear to 
have been made by the trustees to the Board 
of Directors as to the terms upon which moneys 
could be borrowed for running the concern and 
at the suggestion of the trustees the company 
had agreed to execute deeds giving a lien or 
charge to any person who might be found by 
the debenture trustees to be willing to advance 
funds. A resolution to this effect was passed 
on 10th March 1947 (Ex. P. 1) and on the same 
dav a draft agreement between the company 
and the company’s banker and treasurer was 
also approved by them (Ex. P. 2). In pursu¬ 
ance of the draft so approved. Ex. P. 3 was exe¬ 
cuted on the 21st March 1947 between the com¬ 
pany and the applicant therein referred to as 
the treasurer. It is under this document that 
the applicant claims to have advanced moneys 
from time to time to the company and now 
claims to have a security over the properties 
mentioned in the document for the balance of 
the amounts due to him. In view of the conten¬ 
tions urged regarding the invalidity of the do¬ 
cument, as against the liquidator, it is necessary 
to set out its main terms, which are as fol- 

l0 "These presents witness: That in considera¬ 
tion of the said Tansukhrai M. Karundia 
having agreed to lend and advance to the 
company such sums or moneys or credit of 
any nature and kind whatsoever for the pur¬ 
pose of carrying on the business and affairs 
of the company and working the factory at 
Rajahmundry. the company hereby agrees 

and binds itself as under: 

1. All movable properties of every descrip¬ 
tion in the treasurer s possession on the 
company’s account, or for the time being 
held by the treasurer on company s be¬ 
half whether alone or jointly or w ltn 
others in India or elsewhere including 
any bullion, deposit receipts promissory 
notes bills of exchange, hundies, bills of 
lading railway receipts, other documents 
ol ml to goods, any other negotiable or 

transferable instruments or securities bnUs 

nr other documents relating to supplies 
made or services rendered to Government 
nr tn anv other person or mercantile docu 
meSs S? every description or. contracts 
Sher than those pertaining to immovable 
properties requiring registration in India 
anTother documents evidencing thecom- 
nanv’s title as creditors or members of 

Sn? corporation, association, company or 
syndicate in India or elsewhere, are here¬ 
by hypothecated for and shall stand charg¬ 
ed with, and 

2 all marketable securities and goods com¬ 
ing into the treasurer’s possession on the 


company’s account or deposited with the 
treasurer or for the time being held 
by treasurer on the company’s be¬ 
half. are hereby pledged for and 
shall stand charged with the due payment 
of the amount of any advance or credits 
with interest thereon at one per cent, over 
the bank rate with a minimum of 4 per 
cent, per annum with six monthly rests 
and all costs, charges and expenses incur¬ 
red by the treasurer in connection with ''J 
such advances or credits.” 

The document contains various other clauses 
which are also important in this connection. 

It is stated to be a continuing security to cover 
the amount of advance. It is provided that 
the treasurer shall not be responsible for any 
loss, damage or depreciation suffered by the 
movable properties, securities and books in his 
possession or in the course of realisation, nor 
bear loss or damage caused by theft or burg¬ 
lary. The company undertakes to maintain a 
margin on the said movable properties, secu¬ 
rities or goods and failing repayment on de¬ 
mand of the amount of advance with interest 
etc., the treasurer is entitled, but not bound to 
sell or otherwise dispose of all or any of the 
movable property, marketable securities or 
goods by public auction or by private sale 
without reference to the company or without 
obtaining its consent. The proceeds of such 
sale should be applied in payment of all costs 
and in repaying the amounts due to the trea¬ 
surer and, if there is any balance, to be paid 
over to the company. The treasurer is to carry 
on business and maintain the necessary staff 
for which the company will pay the salaries, 
wages and expenses. The company is to give,„ 
an irrevocable power of attorney to the trea- ■ 
surer with necessary powers to manage the 
concern. The power is not to be revoked until 
all the moneys due to the treasurer are fully 
paid up. Another clause expressly provides that 
all movable property in any shape or form in¬ 
cluding raw materials, stores and finished pro¬ 
ducts etc., shall be in the treasurer’s posses¬ 
sion and control and he shall be entitled to 
deal with the same as he thinks fit. The trea¬ 
surer has a right to sub-delegate his powers 
under the power-of-attomey to be granted to 
him and to grant power-of-attomey on his own 
behalf to other persons. On the same date me 
company gave a power-of-attomey as contem¬ 
plated to the applicant, a copy of which is ■ vx- 
P. 4. It is therein recited ‘inter alia that he 
has power to hold moneys, negotiable instru¬ 
ments, goods, hundies, promissory notes, cne- 
ques. bills of lading, railway receipts etc., ana 
the proceeds thereof in his possession and to 
appropriate the same towards the moneys aue 
to him as the company’s banker. Further a 
moneys and all movable property belonging ^ 
the company, whether actually receivedl or ukc- 

ly to be received by the treasurer and all gooa 

actually held by the attorney or to be received 
by him on behalf of the company, a ^ 0 . 
received, held and appropriated by nm 
wards liquidation of the moneys advance^^^ 

the attorney. In pursuance of! the pow* K 
torney the applicant appointed one J* j the 
Gokhale as attorney to be in . concern . 

Mills at Rajahmundry and „ ?mtil the 
This arrangement was acted upon u ni order 
company was ordered to be woun P in 

of this Court dated 23rd September 
O. P. No. 235 of 1947 filed on 22nd 
The provisional liquidator, who *as pp 
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took possession of the Mills on 6th September 
1947 from the said Gokhale, who was admit¬ 
tedly in possession, till then on behalf of the 
applicant. 

(3) The question for decision is whether the 
document, Ex. P. 3, is void against the liqui¬ 
dator for the reason that it has not been regis¬ 
tered with the Assistant Registrar of Joint 
Stock Companies as required by S. 109. The 
applicant’s advocate contends that this docu- 
t ment created a pledge on the movable proper¬ 
ties of the company and does not require regis¬ 
tration under Section 109(1)(c). Although the 
order of the Official Liquidator does not refer 
to any particular clause of Section 109, in the 
counter affidavit filed by him in this applica¬ 
tion, it is stated that the document requires 
registration, as the applicant claims a charge 
on the stock-in-trade of the company. The learn¬ 
ed advocate for the applicant conceded that a 
pledge on stock-in-trade would require regis¬ 
tration, but he submitted that he was willing 
to give up his claim for security over stock- 
in-trade and was content with a declaration 
that he is entitled to have his security over all 
the properties covered by the document, Ex. 
P. 3, other than stock-in-trade. In the argument 
before me however, the advocate for the liqui¬ 
dator took a different line and contended that 
the entire document is void against the liqui¬ 
dator for the reason that it amounted to creat¬ 
ing a floating charge and hence required regis¬ 
tration under clause (f). He relied on the de¬ 
cision of the Judicial Committee in ‘IMPERIAL 
BANK OF INDIA v. BENGAL NATIONAL 
BANK’, 59 Cal 377 and that of the High Court 
of Allahabad in ‘BABU NANDAN LAL v. PAR- 
SOTTAM SAHUMLR (1942) All 119. As pointed 
out by Buckley L. J. in ‘EVANS v. RIVAL GRA¬ 
NITE QUARRIES LTD/, (1910) 2 K B 979 at 
page 999, a floating security Is not a specific se¬ 
curity; it is only one which affects the assets 
included in it, which are mortgaged in such 
a way that the mortgagor can deal with them 
without the concurrence of the mortgagee. 

“A floating security is not a specific mortgage 
of the assets, plus a license to the mortgagor 
to dispose of them in the course of his busi¬ 
ness, but is a floating mortgage applying to 
every item comprised in the security but not 
specifically affecting any item until some 
event occurs or some act on the part of the 
mortgagee is done which causes it to crys¬ 
tallise into a fixed security.” 

In the present case it will be noted that the 
applicant was given possession of the items 
pledged to him. As and when other movable 
properties come into his possession, they also 
stand pledged to him. The security itself is ex¬ 
pressly stated to be a continuing one. On de¬ 
fault of payment when demanded; he is given 
the right to have the properties in his posses¬ 
sion sold by public or private auction and ap¬ 
ply the net proceeds in liquidation of the 
amounts due to him. No doubt, the company 
is allowed to run its business, but it is only 
run by him as an agent under an irrevocable 
power-of-attomey. This scheme was devised 
apparently to ensure his possession of the pro¬ 
perties delivered to him and also his continued 
possession of all the movable properties cover¬ 
ed by the document. These characteristic fea- 
tures are sufficient to negative the contention 
JJat this is a mere floating charge coming under 
fee ( JP r 0f . S *£ on 109 ‘ As P 0 ^ out by 
, m J0NES & CO. v. RANJIT ROY’, 
<~ai 513, the element of possession, which is 


contemplated by the deed and which was actu¬ 
ally given, is an important factor, which stands 
in the way of the document being regarded as 
creating a purely equitable charge of a charac¬ 
ter coming fairly within the description of a 
floating charge. The decision in ‘BANK OF 
BARODA v. SHIVDASANI’, 50 Bom 547 is also 
in point. In the present case, the possession 
of the movable properties should be taken to 
be with the applicant in his capacity as pled¬ 
gee and not merely and solely as an agent of 
the company. I am of opinion, therefore, that 
clause (f) is not applicable and that the docu¬ 
ment does not require registration, as a float¬ 
ing charge. 

(4) If it is a pledge of movable properties 
other than stock-in-trade, the document does 
not require registration either under clause (e). 
In answer to a specific question from the Court 
the learned advocate for the liquidator admit¬ 
ted that the document can be given effect to 
as regards all movables contained therein other 
than stock-in-trade in spite of the inclusion of 
the stock-in-trade also in the document and itj 
non-registration. It was not contended that 
the document is bad ‘in toto/ As I stated al¬ 
ready it was admitted that it may be enforced 
as creating a good security over the rest of the 
properties other than the stock-in-trade. In 
view of that admission, it is not necessary to 
deal with that point. 

(5) It is next argued that, at any rate, a sum 
of Rs. 34,000 cannot be treated as a secured 
advance. No reasons are given why this 
amount is treated in a different manner from 
the rest of the advances either in the order of 
the liquidator, or in the counter affidavit filed 
by him. In the arguments, however, the advo¬ 
cate for the liquidator stated that this amount 
was advanced within three months prior to the 
winding up order and hence it was bad under 
Section 231 as a fraudulent preference. No evi¬ 
dence was let in to show that the payment was 
made by the applicant with a view to give that 
creditor a preference over other creditors. The 
mere fact that the money was paid within three 
months prior to the presentation of the petition 
for winding up is not by itself sufficient (b 
avoid the transfer or payment as invalid under 
Section 231. When this was pointed out, the 
learned advocate for the liquidator tacitly gave 
up his contention, as he had no evidence to let 
in. 

(6) In the result, the applicant is entitled to 
a declaration that he has a valid security over 
such of the movable assets of the company as 
are comprised in the document, Ex. P. 3, but 
excluding stock-in-trade therefrom for the total 
sum of Rs. 1,01,172-15-2. The order of the liqui¬ 
dator is varied accordingly to that extent. The 
applicant will get his costs from the respon¬ 
dent. The liquidator will have his costs from 
out of the company’s funds. I fix advocate’s 
fee for each side at Rs. 350/. 

C.R.K./V.R.B. Application allowed. 


A I. R. 1952 Madras 597 

RAGHAVA RAO J. 

Vajjula Anantharaman, Appellant v. Adapala 
Subba Reddi and another, Respondents. 


Second Appeal No. 2249 of 1947, D/- 27-3-51. 
Tort — Conversion — Damages — Earth dug 
up by wrong-doer from plaintiff’s land convert¬ 
ed into bricks — Assessment of damages. 
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Where a wrong-doer converts the earth 
dug up from the land of the plaintiff into 
bricks, then in addition to the expenses in¬ 
curred by the plaintiff in manuring the 
plots dug out and for levelling up the pits 
created in the process of digging of the 
earth and the value of the crops that he 
would have been, able to realise out of the 
lands in question and the value of the site 
prejudicially affected by digging of the pus, 
the plaintiff will be entitled to the value of 
the bricks. The value of the bricks is to 
be arrived at after deducting fhe making 
charges incurred by the defendant, if he 
has acted without fraud or negligence and 
quite fairly and honestly. AIR 1941 Cal 
691, Ref. (Para 4) 

R. Ramamurthi Iyer and P. S. Raghavarama 
Sastry, for Appellant; C. A. Vaidhyalingam & 
P. Ramachandra Reddy, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’41) ILR (1941) 1 Cal 285: (AIR 1941 Cal 691) 

3 

(1880) 5 AC 25: (42 LT 334) 4 

(1932) AC 452: (101 LJKB 417) 4 

(1941) 3 QB 440 4 

JUDGMENT: The appellant in this second 
appeal was the plaintiff in the original Court. 
His suit was for recovery of certain damages, 
and for an injunction. The damages related to 
the value of the earth said to have been dug 
from this land by the first defendant with the 
connivance of the second defendant, a tenant 
of the plaintiff. The earth dug was converted 
into bricks and the injunction was to restrain 
the defendants from entering, removing or inter¬ 
fering with the brick kilns. The kilns are 
situated in an area of 10 cents in a larger area 
of 70 cents from out of which there was the 
digging of the earth. The trial Court held that 
the plaintiff was entitled in damages to a sum 
of Rs. 400. How that was arrived at by the 
trial Court was that Rs. 300 was considered by 
it to be the value of the earth removed. Rs. 50 
was regarded by it as the expense to be in¬ 
curred by the plaintiff for manuring of the 
plots which were dug out and another Rs. 50 
was reckoned to be the charge for levelling up 
of the pits which were created in the process of 
digging of the earth. On appeal the learned Dis¬ 
trict Judge added a sum of Rs. 284 more to the 
amount of damages. The District Judge did so for 
the reason that he considered that Rs. 150 instead 
of Rs. 50 was the proper charge for manuring 
and that a like sum was the proper charge 
for levelling. He also held that the plaintiff 
was entitled to the value of the crops that he 
would have been able to realise from out of 
the lands in question for the years 1945-46 and 
1946-47. The value of the crops according to 
the estimate of the learned Judge was Rs. 84. 
Both the Courts below refused the relief of 
injunction. 

(2) In second appeal the point urged is that 
Rs. 684 is insufficient damages. It is said that 
that is so, because in addition to the Rs. 684 
the plaintiff is entitled in law to the value of 
the bricks themselves into which the earth was 
actually converted. It was apparently consi¬ 
dered by the Courts below that no claim for 
the value of the bricks should be allowed to be 
made when the value of the earth which was 
removed was itself being granted to the plain¬ 
tiff. This it is contended by the learned coun¬ 
sel, is wrong because the injunction that was 


asked for in the plaint proceeded on the basis 
that the property into which the earth became 
converted was really that of the plaintiff. It is 
urged that where a wrong-doer has actually 
converted earth removed from the plaintiff’s 
land into something else, the value of that 
something else is really what has to be taken 
into account by the Court for assessment of 
damages. 

(3) In support of this contention reliance is 
placed by Mr. Ramamurthi Aiyar, for the appel- y 
lant, on a decision of the Calcutta High Court 
reported in ‘CARRIT MORAN AND CO. v. 
MANMATHANATH MUKHERJF, ILR (1941) 1 
Cal 285. It is also urged by the learned coun¬ 
sel that the District Judge was wrong in sup¬ 
posing that the trial Court had out of the Rs. 
400 granted by it, put down Rs. 300 as for 
value of the earth removed. The trial Court in 
fact, took into account the value of the whole 
property as with reference to the purchase price 
paid by the plaintiff in the year 1924 and 
roughly held the 70 cents, which according to it 
became useless for the plaintiff after the dig¬ 
ging of pits in it by the first defendant, to be 
worth about Rs. 300. Mr. Ramamurthi Aiyar 
says that the test adopted by the trial Court 

is wrong. 

(4) The Calcutta case relied upon by the 
learned advocate for the appellant was one in 
which tea leaves were converted by a wrong¬ 
doer who had plucked them from out of the 
estate of the owner into tea dust. On the 
question of conversion, Chief Justice Derby¬ 
shire who delivered the leading judgment of 
the Court observes thus at page 296 of the 


report. 

“Shyam was far removed from the position of 
the defendant in ‘WOOD v. MOOREWOOD*. 
1941-3 QB 440, where, in an action for trover 
for coal wrongfully got and raised. Parke B 
directed the jury that if the defendant was 
not guilty of fraud or negligence but had 
acted fairly and honestly in the full belief 
that he had a right to do what he did they 
might give the defendant credit for the cost 
of raising the coal — which the jury did.” 
Then at page 297 the learned Chief Justice 
observes: 

"Be thift as it may, it seems to me that the 
matter is concluded by a pronouncement of 
Lord Sankey L. C. in 'BANCO DE PORTU¬ 
GAL v. WATERLOW AND SONS LTD., 
(1932) AC 452 at p. 475. N It was similarly 
stated by Lord Blackburn in the House of 
Lords in ‘LIVINGSTONE v. RAWYARDS 
COAL CO.*, (1880) 5 AC 25 at p. 39, in these 
words: ‘Where any injury is to be compen¬ 
sated by damages, in settling the sum o; 
money to be given for reparation of damages 
vou should as nearly as possible get at tnai 
sum of money which will put the party who 
has been injured or who has suffered, in in 
same position as he would have been in li 
had not sustained the wrong for which he is 
now getting his compensation or reparation. 
There is no doubt as to the law. . , 

In applying the legal principles thus enunciaitea 
by the learned Chief Justice to the case^ 
hand we have to bear in mind the concu 
finding of both the Courts that the Jr® deie»_ 
dant in this case acted without fraud °* 
gence, and quite fairly and honestly. j 

regard to the sum of Rs 300 fixed by he trig 
Court as representing the value oi the ^ 
which has been prejudicially affected 
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digging of pits, but which the learned trial 
Judge has wrongly supposed to be the value of 
the earth removed, the true position is that it 
really represents the value of the site prejudi¬ 
cially affected; and that position I accept. But 
in addition to that, there must also go to the 
plaintiff the value of the bricks into which the 
earth has been converted. The net value of the 
bricks, that is to say, the figure to be arrived 
at after deducting the making charges incurred 
by the first defendant according to the finding 
of the lower appellate Court, is a sum of 
Rs. 300. There is no reason why in the circum¬ 
stances this sum of Rs. 300 should not be 
added to the sum of Rs. 684 granted by the 
lower appellate Court even on the assumption 
of bona fides about the conduct of the first 
defendant. This will mean a sum of Rs. 984 
which the plaintiff is entitled to get; but then 
it is urged by Mr. Ramamurthi Aiyar that it is 
impossible to believe that on an investment of 
Rs. 4000 or so over the brick-making there 
should have been only a net profit of Rs. 300 
realised by the defendant. This looks quite a 
reasonable argument although the point is one 
of fact on which the lower appellate Court has 
recorded its own finding. On the whole, it 
seems to me that the interests of justice will 
be properly met by fixing a sum of Rs. 1000 
for damages to the plaintiff on all heads put 
together. 

(5) I vary the decision of the lower appellate 
Court by directing the substitution of Rs. 1000 
for the sum of Rs. 684. The plaintiff will be 
entitled to his proportionate costs right through 
in all the three Courts without any liability to 
pay costs to the first defendant. The memo¬ 
randum of cross-objections is not pressed and 
is therefore dismissed, but without costs. No 
leave. 

C.R.K./G.M.J. Decree varied. 
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(2) The facts are briefly these. The accused in 
R. C No. 4 of 1950 filed a petition before the Dis¬ 
trict Magistrate of Tirunelveli for transferring the 
•four approvers’ in that case from the sub jail Tuti- 
coiin to either the sub jail, Kokkarakulam, or to 
any central jaiL R. C. No. 4 of 1950 is a big cons¬ 
piracy case involving some 97 accused. 
The main evidence in the case is going to be that of 
these four approvers. The accused appre¬ 
hended that if these approvers were lodged in the 
sub jail, Tuticorin, which is located in the same 
building as the police station of Tuticorin and is 
guarded by a police guard, the approvers might be 
influenced by the police guard or other police officers 
to give a story unfavourable to the accused and so 
prayed that the approvers might be removed to th$ 
Central Jail beyond all reach of police influence, 
and in sole control of the jail authorities. The 
learned District Magistrate found, in his order 
dated 16-1-51, that there were 'absolutely no mate¬ 
rials* from which it could be inferred that the 
police were exercising any unwholesome influence 
on the approvers lodged in Tuticorin sub jail, and 
also found that the approvers were only in ‘Judi¬ 
cal custody* in Tuticorin sub jail. But he thought 
that 'it was possible to argue’ tnat the police, if in¬ 
clined that way, could get at the approvers and 
advise and persuade them to give evidence against 
the accused. So he considered it advisable to have 
these approvers transferred from the Tuticorin sub 
jail and detained in the Kokkarakulam sub jail or 
in any central jail according to the convenience 
of the jail authorities, making provision also for 
'communists’ not to get at and persuade the appro¬ 
vers to give evidence the other wav, and ordered 
accordingly. The Public Prosecutor, Tirunelveli, put 
in C. R. P 1 of 1951 in R. C. No. 4 of 1950 for re¬ 
vising, vacating and cancelling the order dated 
16-1-1951. The learned District Magistrate by his 
order dated 15-2-1951, found that he had no Juris¬ 
diction to revise, vacate or cancel his own order 
dated 16-1-1951 and found further that, even if he 
had Jurisdiction, he would not have revised, vacated 
and cancelled the prior order, as sufficient reason 
was not shown for doing so. Hence this revision 
case here. 


The Public Prosecutor, Petitioner v. Ponnu 
Kudumban and others, Respondents. 

Criminal Revn. No. 193 of 1951, D/- 26-4-1951. 

Criminal P. C. (1898), S. 337 (3) — Approver 
kept in sub-jail is in judicial custody — Trans¬ 
fer to other sub-jail or central jail — Grounds 
for. 

A sub-jail is in the custody of a Sub- 
Magistrate, a judicial officer, who is the 
sub-jail officer under the rules, and an ap¬ 
prover kept in a sub-jail is in judicial cus¬ 
tody, and not in police custody although 
there is a police guard for the sub-jaiL 
Hence unless it is really proved that the ap¬ 
prover is being tutored or influenced by 
the police officers acting as guards and the 
Sub-Magistrate is unable to prevent this 
from pusillanimous fear of the police, the 
approver cannot be transferred to other 
sub-jail or Central jaiL (Para 3) 

Anno: Cr. P. C., S. 337 N. 19. 

T J he £ ublic Prosecutor, for Petitioner; R. 
Jagannetlian, for Row and Reddy, for Respon- 

- ORDER; Thjs is a revision case by the Madras 

1116 or ders of the District Magtst- 
rate, Tirunelveli, dated 16-1-51 and 15 - 2 - 51 . 



(3) I have perused the relevant records and heard 
the learned Public Prosecutor for the State and 
the learned counsel for the accused. The position 
hi law is clear. A sub Jail is in the custody of a 
Sub Magistrate, a Judicial officer, who is the sub 
Jail officer under the rules, and any person kept 
in a sub jail is in ‘judicial custody 1 , and 'not' In 
police custody. No doubt, there will be a ‘police 
guard 1 for the sub JaiL But the 'police are not in 
control of the sub Jail 1 . The ‘Sub Magistrate 1 is in 
control The mere fact that police constables are 
guarding the sub Jail means little. So also that 
it is located in the same compound as the police 
station. Often, judicial officers and Courts have 
police constables for guard duty. Even in the High 
Court sessions, constables come and guard the accus¬ 
ed persons. Dally, constables are in attendance 
in the High Court compound to preserve older, re- 
gu, * t * Even in the most democratic 

conditions this is inevitable. No country can do 
without the police or the army for at least a hun¬ 
dred years to come. Nor do I see any harm in the 
police guards, escorts etc. if the police guard or 
other police officers talk to the approvers about the 
case, or tutor them, that is a different matter. That 
Is not the case here. Nor have the approvers com¬ 
plained of ill treatment, threat, questioning coech- 
tutoring Any complaint of misbehaviour by 
th- police in this matter may be brought to tha 
Sub Magistrate (Sub Jail officer) who 
will doubtless take prompt action. To say that he 
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wiil be afraid of the police guard is incredible, as, 
even in the wildest democracy, the dog wags the 
tail, and not the tail the dog. But, if it is proved 
that the Sub Magistrate is really afraid to do his 
duty, from pusillanimous fear oi the police, that 
may be alleged and proved before the proper autho¬ 
rities. I see no reason to transfer the approvers 
to a Central jail on any such unproved and theori- 
tical apprehension, as it will undoubtedly entail, 
unnecessary waste of public time, money and energy. 
Doubtless, the District Magistrate and other autho¬ 
rities will* have the power to order the transfer of 
approvers to a central jail, even at the cost of pub¬ 
lic time, money and energy if it is really proved 
that the approvers are being tutored or influenced 
by the police officers acting as guard in that sub 
jail, and if it is impossible to prevent this kind of 
thing even by transferring the approvers to another 
sub jail. One should not confess defeat before try¬ 
ing the matter out, and I am not hopeless about 
sub jail officers and Sub Magistrates ensuring that 
approvers are free from such police persuasion or 
coercion in any sub jails under their control. As 
the learned District Magistrate has not stated 
that there was any such attempt by the police 
guard or other police officers to influence the ap¬ 
provers, and, indeed, says, that there were absolute¬ 
ly no materials from which it could be inferred 
that the police were exercising any unwholesome 
influence on the approvers, it is clear to me that 
his order directing the transfer of the approvers 
to a Central Jail or to Kokkarakulam Sub jail, 
which is, I understand from the learned Public 
Prosecutor, congested and has no cells to spare 
foi lodging these people, is incorrect, especially 
as it is hedged about with somewhat unworkable 
directions, like keeping the accused 'free from com¬ 
munists influence' also. The learned District 
Magistrate seems to have been obsessed by theore¬ 
tical fears of the police, on the one side, against 
the accused, and of the communists, on the other 
side, for the accused, and, so. has passed a some¬ 
what unworkable order in an attempt to steer 
clear of the scylla and the charybdjs. 

(4) A fai easier course is indicated in this case 
to solve all difficulties. The Tuticorin sub jail is too 
distant and too inconvenient for lodging these ap¬ 
provers, and the enquiry commences at Tinnevelly 
on 30-4-51. The learned Public Prosecutor, admits 
that 'Srivaikuddam sub jail' is only 14 miles from 
Tirunelveli. It is thus much nearer, and has got 
ample accommodation for these approvers, and 
these approvers can be kept there under the sole 
charge and custody of 'a non-police warder and 
guard', the sub jail officer of that jail getting, if 
necessary, non-police warder and guard for that 
Purpose. So these four approvers are directed to 
be kept in Srivaikuntam sub jail, in 'two separate 
cells', under the sole control and custody of a non¬ 
police warder and guard, and the sub jail 
officer, Srivaikuntam, sub Jail is directed 
lo pay his personal attention to this matter and 
see that no police officers ever get at the approvers 
or try to persuade them to depose against t.ie 
accused. I understand from the learned Public 
Prosecutor that the enquiry by a Special First 
Class Magistrate is to begin on the 30th April 
positively at Tirunelveli. So. Srivaikuntam suo jail 
will su*L excellently and all the four a PP r ° vers 
will be transferred to it ‘at once’, and kept there as 
directed above. The learned counsel for the accus¬ 
ed also agree to this. Of course for the purpose 
of escorting the approvers to Court reserve con¬ 
stables or other constables may be used, as is usucU 
even in the High Court, but except for this, ana 
for the necessary guard duty in Court, the police 
should have nothing to do with these approvers. 


(5) I may add finally, that it is very difficult to 
lay down a hard and last rule regarding such mat¬ 
ters applicable to all cases. Each case has to be 
dealt with on its own merits, in order to see that 
justice is not only done but appears to one and 
ail to be done. District Magistrates and others 
will have undoubted power to order approvers to be 
confinea in a central jail if that course is inevit- 
able and is necessitated by the police getting at the 
approvers in other jails, and the impossibility or 
preventing that. But till such a state of things TJ 
arises there is no need to waste public time, money 
and energy unnecessarily on any such general de¬ 
tention o: approvers in central jails alone. 
C.R.K./G.M.J. Order accordingly. 
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Gadikota Siva Narayana Reddi, Petitioner v. 
Badepalli Nagasubbamma and another, Res¬ 
pondents.. 

Civil Revn. Petn. No. 774 of 1950, D/- 19-7-51. 
Civil P. C. (1908), O. 9 R. 13 — “Sufficient 
cause*' — Guardian’s negligence to appear — 
Civil P. C. (1908), O. 32, R. 3. 

As the minors cannot appear in Court 
themselves, their guardian’s negligence to 
appear and defend on their behalf at the 
trial is a “sufficient cause” under O. 9 R. 13. 
AIR 1949 Mad 46, Disting. (Para 2) 

The fact that minors can, after they 
attain majority, agitate the matter again is 
no ground why they be denied their present 
remedy and relegated to a future remedy. 

(Para 5) 

Anno: C. P. C., O. 9 R. 13 N. 20; O. 32 
R. 3 N. 5. 

K. Umamaheswaram, for Petitioner. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’47) 1947-2 Mad LJ 566: (AIR 1949 Mad 46) 4 
ORDER: I have perused the entire records and 
heal'd the learned counsel for the plaintiff-peti- 
lioner. Nobody appears for the respondents-defen- 
dants, two minor girls aged 15 and 13. The plain¬ 
tiff had brought O. S. No. 229 of 1948 against these 
nrnors for a declaration oi his title to 9 acres of 
iand and recover}* of possession of them from these 
minor girls represented by some guardian on record 
who absented himself on the date of trial with the 
consequence that an 'ex parte’ decree was passed 
against these minor girls. The lower Court removed 
the negligent guardian and appointed another guar¬ 
dian by name Bayya Reddi for them. Then on 
an application, by this new guardian, Bayya Reddi, 
the maternal uncle of the minor girls, the lower 
Court set aside the 'ex parte' decree ‘on terms' as 
there was “some sufficient cause" for the minors 
absence at the time of the hearing resulting in the 
*ex parte’ decree against them, namely the negli¬ 
gence of the previous guardian. Hence this peti- 
t'on by the plaintiff. 


(2) As the minors cannot appear in Court them¬ 
selves, I cannot agree with Mr. Umamalieswara , 
that their guardian's negligence to appear ana 
fend on their behalf at the trial is not suffic ent 
cause" under O. 9 R. 13, C'vil P. C The conte n 
tiun that the law should make no discriuunatton 
in favour of minors is not acceptable. It has, . 
and will go on making suitable Provision?_lor pro¬ 
tecting the Gods, Trusts. Charities, widows, luna^ 

tics and minors, and it is no use calUng t 
mination". Nothing in the Constitution of India 

or Bharat hits at It. 
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(3) It was then urged that the lower Court did 
not take evidence belore holding the previous guar¬ 
dian 10 be guilty of negligence, and that the mat¬ 
ter might be remanded to the lower Court, tor 
taking evidence and giving a fresh finding. I see 
no force in this. Some things speak for themselves. 
The former guardian was removed by the lower 
Court ‘for negligence’, and a fresh guardian was 
appointed. So there was an enquiry and a find¬ 
wing. When a man’s nose has been proved to have 
Tbeexi cut already, there is no need to verify whether 

his nose is-uncut! 

(4) Mr. Umamalieswaram then relied on the rul¬ 
ing in .‘VAITH1LIKGA NAJDU v. DEVANAI AM- 
MAL\ 1947-2 Mad LJ 566. That ruling will not 
apply to the facts of this case as there the non- 
appearance of the next friend was ‘bona fide’ and 
not due to culpable negligence, as here, and the 
minors were plaintiffs suing for a declaration that 
a Court sale was not binding on them, and not 
defendants in possession of properties claimed by 
another man like this plaintiff, to be his. 

(5) It was finally urged that the minors could, 
after they attained majority, agitate the matter 
again and so the lower Court should not have set 
aside the *ex parte’ decree even on terrr.s. I can¬ 
not agree Why should the minors be denied their 
oresent remedy and relegated to a future remedy? 
Besides, they might, on being deprived of the suit 
property by virtue of the ‘ex parte’ decree and its 
execution even die of starvation before they attain 
majority. The law will not compel any person to 
adopt only one or two remedies, open to him. Nor 
will it act soullessly like an earthquake hitting saint 
and sinner alike. “Jn'pers^nar means in law 
'without attachment or partiality to either side” 
and does not mean "soullessly and unintelligently 
like a stone.” 

(6) This petition deserves to be and is hereby dis¬ 
cussed 

C.R.K./G.M.J, Petition dismissed. 
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Swarna Rajamma, Petitioner v. Thota Ven- 
kaiah, Respondent. 


Civil Revn. No. 1793 of 1948, D/- 28-2-1949. 

Civil P. C. (1908), O. 41, R. 5—Security to be 
furnished within time prescribed—Tender of se¬ 
curity within time is sufficient compliance. 


When stay is ordered by the appellate 
Court on security being furnished within 
a particular period what the Court con¬ 
templates is the tender of security within 
that time. It would be manifestly inequit¬ 
able if for no fault of his, a petitioner ob¬ 
taining such stay is penalised by time being 
taken for objections to a draft security bond 
and then finding himself in the position of 
not being able to file a fair security bond 
within the time prescribed. AIR 1947 Mad 
70; AIR 1942 Mad 29, Followed. (Para 2) 
Anno: C. P. C.. O. 41 R. 5 N. 13. 


A. Raghavayya, for Petitioner; K. Umamahes- 
waram, for Respondent. 


REFERENCES: Courtwar /Chronological/ Paras 

(*22) 15 Mad LW 186: (AIR 1922 Mad 330) 

C41) 1941-2 Mad U 291: (AIR 1942 
Mad 29) i 


(’42) 1942-2 Mad U 425: (AIR 1943 Mad 51) 2 
(’46) 1946-2 Mad LJ 217: (AIR 1947 Mad 70) 1 

JUDGMENT: The petitioner obtained an order 
:or stay in the High Court on 3rd September 1948 
which was made absolute on her furnishing secu¬ 
rity in Rs. 3,000 to the satisfaction of the Sub- 
Court, Bapatla, within six weeks from that date 
and also depositing some costs and mesne profits 
within the same period. The petitioner tendered 
a draft security bond on 17th September 1948. Her 
application was returned with some objections. She 
represented it on 4th October 1948. It was then 
posted on 7th October 1948 to 18th October 1948 
lor objections. On that date the Subordinate 
Judge held that the time allowed by the High 
Court order had expired on 15th October 1948 and 
dismissed the petitioner’s application and also dis¬ 
allowed time for filing objections to the draft secu¬ 
rity bond. This point has already been consider¬ 
ed and decided by Yahya Ali J. in 'GANPATHI NAL 
CKSR V. GOVINDARAJULU NAIDU’, (1946) 2 Mad 
ID 217. He held following the view taken by Hap- 
pell J. in ‘RANGASAMI NADAR V. PICHAIMANI 
NADAR’. (1941) 2 Mad LJ 291 that !t was sufficient 
compliance with such an order if the security had 
been tendered in time and that it was not neces¬ 
sary that the testing of the security itself and the 
filing oi the fair security bond should be made 
witnin the time prescribed. 

(2) Mr. Alladi Kuppuswami has relied on the 
decision of Ramesam, J.: in 'BALAKRISHNA AI- 
YAR v. PICHAMUTHU PILLAI’, 15 Mad LW 186, 
followed by King J. in ’CHATHIYALAN KANAKU- 
RUP v. RAMAN NAIR\ 1942-2 Mad LJ 425. That 
was a decision under S. 17 of the Provincial Small 
Cause Courts Act where a defendant against whom 
an 'ex parte’ decree was passed on 26th January 
1920 filed a draft security bond on 6th February 
1320 which was ultimately accepted on 9th March 
1920, and he only filed his fair bond on the 1st 
April 1920. It was held that the filing of the draft 
bond was not sufficient compliance with the re¬ 
quirements of S. 17 of the Provincial Small Cause 
Courts Act. King J. following this decision refer¬ 
red to the decision of Happell J. in ‘RANGASWAMI 
NADAR V. PICHAIMANI NADAR (1941) 2 Mad 
LJ 291 but felt that the decision of Ramesam J. 
was logicaUy correct because in S. 17 of the Act 
an alternative was given, namely, deposit or secu¬ 
rity which had to be complied with in 30 days 
and the statute contemplated something effectual¬ 
ly being done within this period. I prefer in cases 
of this kind to fofiow the view taken by Happen J. 
and Yahya Ali J. that when stay is ordered by an 
appellate Court on security being furnished within 
a particular period what the Court contemplated 
was the tender of security within that time, it 
would be manifestly inequitable if for no fault of 
his, a petitioner obtaining such stay is penalised 
by time being taken for objections to a draft secu¬ 
rity bond and then finding himself in the position 
oi not being able to file a fair security bond within 
the time prescribed. 

(3) Mr. Alladi Kuppuswami has urged that the 
correct procedure contemplated in the decisions 
under S. 17 of the Provincial Small Cause Courts 
Act which should be followed in these cases also 
is that a fair security bond should be filed in the 
first instance; but at the same time he concedes 
that it is always open to the other side to object 
to the sufficiency of security. I am unable to see 
any difference, so far as finality is concerned, bet¬ 
ween a draft security bond and a fair security 
oond, if the latter can be objected to for want of 
sufficiency or on any other ground. This is a type 
of case of common occurrence, In which I think 
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it is sufficient if the security is tendered with a 
draft security bond within the time prescribed by 
the Court, This does not mean that in the event 
of the security tendered being found insufficient 
it is open to the petitioner to file fresh security. 
He must take his stand on the security that he 
furnishes, and if this is found to be insufficient 
then his petition for stay fails. It is up to 
him to see that sufficient and acceptable security 
is tendered by him in the first instance. 

In this view this petition is allowed, but there 
will be no order as to costs in view of the legal 
position taken by the Subordinate Judge. The 
lower Court will give time to the respondent to 
furnish objections, and dispose of the application 
tendering security in due course on the lines indi¬ 
cated. 

C.R.K./G.B S. Petition allowed. 


A. I. R. 1952 Madras 602 
SUBBA RAO J. 

Doddapaneni Sitaramiah and others, Appel¬ 
lants v. Sanka Kanakaiah and others, Respon¬ 
dents. 

Appeal No. 454 of 1947, D/- 5-12-1950. 

T. P. Act (1882), S. 119 — Party deprived of 
property obtained in exchange — Other party 
not in possession — Nature of remedy. 

Under S. 119 as amended in 1929 the 
right to the return of the thing transfer¬ 
red in exchange is limited only to the three 
classes of persons mentioned therein and 
so long as they continued in possession of 
the same. A right to a return of the thing 
exchanged implies a cancellation of the 
transaction and therefore the parties should 
be placed in the position in which they 
were before the transaction. Hence where 
A is deprived of a portion of the property 
got by him in exchange from B. but the 
property transferred by A to B has passed 
out into the possession of the trespasser, 

A is not entitled to the return of the pro¬ 
perty under S. 119. His only remedy is to 
claim compensation from B for the loss 
suffered. (Paras 4, 5) 

Anno: T. P. Act, S. 119 N. 5. 

B. V. Subramaniam, for Appellants; G. Chan¬ 
drasekhar Sastri and K. B. Krishnamurthy, for 
Respondents. 

REFERENCES: Courtwar /Chronological/ Paras. 

(’34) AIR 1934 Lah 934 (2) 4 

(’19) 42 Mad 690: (AIR 1920 Mad 812(1)) 4 

('40) 1940-1 Mad LJ 248: (AIR 1940 Mad 426) 4 
(’34) AIR 1934 Nag 61: (30 Nag LR 208) 4 

JUDGMENT.: This is an appeal against the 
decree and judgment of the Subordinate Judge, 
Tenali, in a suit filed by the first respondent tor 
recovery of possession of the B schedule lands 
and for mesne pronts. The plaint B schedule 
property of the extent of 2 acres 68 cents is 
agraharam land situate in the village of Balijepali. 
A schedule property of the extent of one acre 
66 cents bearing D. No. 408/1, is situate in the 
village of Neiapadu. The B schedule property 
originally belonged to one Vankamamidi Bala¬ 
krishnayya, the paternal grandfather of defen¬ 
dants 1 and 2. He was also the hereditary trustee 
of the temple of Sri Sitharamanjaneyaswami Varu. 
A schedule property was an endowment to the 
temple. On 17-3-1933 under Ex. A-l, Balakrish- 
nayya sold the B schedule property to the plaintiff 


for Rs. 850. On 19-3-1933 by Ex. A-2, Balakrish- 
nayya as trustee of the temple and the plaintiff 
executed an exchange deed whereunder the 
temple gave th- A schedule property to the plain¬ 
tiff in exchange of the B schedule properties which 
the plaintiff purchased from Balakrishnayya two 
days prior. Subsequently it transpired that the 
northern half of the A schedule property was 
mortgaged to one Choparala Lakslimmarayana. 
He ffied O. S. No. 63 of 1932 in the Court of the 
Subordinate Judge of Bapatla and in execution 
o: the decree obtained therein, he purchased the 
property and took delivery of the northern half of 
A schedule lands with crops thereon on 7-12-1943. 
The plaintiff therefore was dispossessed of the 
northern half of the a schedule land, i.e., 87 3/4th 
cents in extent. Meanwhile, on 4th December 1934 
Balakrishnayya sold the B scnedule property along 
with some other lands in his personal capacity to 
the fifth defendant. The 6th defendant is the 
brother of the 5th defendant and both of them 
are alleged to be in possession of B schedule 
property. Defendants 1 and 2 are the grandsons 
of Balakrishnayya. Defendants 3 and 4 are the 
same persons but added in their separate capacity 
as the present trustees of the temple. The plain¬ 
tiff, after having lost half of A schedule property 
he got under the exchange deed, filed this suit 
for recovery of possession of B schedule lands 
with mesne profits and alternatively for compen¬ 
sation from defendants 1 to 4 for the loss incurred 
by him by being dispossessed of half the lands 
he got under the exchange deed. Defendants 1 to 

4 pleaded ‘inter alia’ that the sale-deed in favour 
of the plaintiff conveying the B schedule property 
was nominal and at any rate not binding on their 
shares of the property and that the exchange 
deed was void as it was brought about by fraud 
and collusion and in breach of trust. Defendants 

5 and 6, apart from questioning the validity of 
the exchange, also contended that Balakrishnayya 
was the absolute owner of the B schedule property 
and therefore the fifth defendant acquired a valid 
title thereto under the sale-deed in his favour. 
The following issues rcllect the contentions of the 
parties: 

“1. Whether B schedule property was the self- 
acquired or joint family property of Balakrisn- 

nayya? . c . . - 

2. Whether the reunion set up by defendants i 

to 4 is true and valid? 

2 (a) If the reunion is true, whether the sale 
dated 17-3-1933 is supported by consideration, 
valid and binding on defendants 1 and 2 ? 

3. Whether the exchange deed dated 19-3-1933 
between the plaintiff and late Balakrishnayya 
was beneficial to the deity and binding on it? 

4. If the exchange deed is void, is the plaintiff en¬ 
titled to any and what damages? 


5. Whether the plaintiff is entitled to recover any 
and what portion of the B schedule P r °P? rt ^; 

6 Whether defendants 5 and 6 are bona fi oe pur¬ 
chasers for value and whether they have acquir¬ 
ed any title? , . 

7. Whether the defendants 5 and 6 are entiuea 

to any and what improvements? 

8. Whether the plaintiff is entitled to any an 

what mesne profits? A 

(2) Pending the suit, the plaintiff * alns t 

Jo. 600 of 1947 for withdrawing the suit agatM 
efendants 1 to 4 with liberty to file afresh sme 
or the reliefs against them and the I# 11 '™ " d _ 

llowed on 9-7-1947. Thereafter the suit pro^ 

d against defendants 5 and 6 alone a™ 
ras confined to issues 5 to 8. The e .. 
rdinate Judge on a consideration of the evnaenc , 
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held that the sale deed and exchange were not 
nominal transactions but were acted upon and 
that the plaintiff would be entitled to a decree for 
possession of B schedule property under Section 
119 of the Transfer of Property Act. He also 
awarded mesne profits, past and future. Defen¬ 
dants 5 and 6 have preferred the above appeal. As 
the fifth defendant died pending the appeal the 
third and fourth appellants are added as his legal 
representatives along with the second appellant. 

« The plaintiff is the first respondent and defendants 
1 to 4 are also added as respondents 2 to 5. 


(3) Learned counsel on behalf of the appellants 
raised before me two points. (1) On the findings 
arrived at by the lower Court, defendants 5 and 
6 would be trespassers without title and 
therefore the plaintiff would not be entitled to 
possession under Section 119 of the Transfer of 
Property Act. (2) The lower Court should not 
have allowed the plaintiff to withdraw the suit 
as against defendants 1 to 4 at a late stage with 
liberty to file another suit as by that pfecedure, 
defendants 5 and 6 who were expecting defendants 
1 to 4 to establish the defences raised by them, 
were taken unawares and therefore were preju¬ 
diced. If defendants 1 to 4 were on record and 
the issues framed at their instance were also de¬ 
cided in their favour, either on the ground that 
the sale-deed Ex. A-l was nominal or did not bind 
the shares of defendants 1 and 2 or for the 
reason that the exchange deed Ex. A-2 was void 
for one reason or another, the suit would have 
been dismissed wholly or in part in which case de¬ 
fendants 5 and 6 would have acquired a valid title 
from Balakrishnayya to that extent. 

(4) The first question turns upon the construc¬ 
tion of Section 119 of the Transfer of Property Act 

•j It reads: 

“If any party to an exchange or any person claim¬ 
ing through or under such party is by 
reason of any defect in the title of 
the other party deprived of the thing 
or any part of the thing received by him 
in exchange, then, unless a contrary intention 
appears from the terms of the exchange such 
other party is liable to him or any person claim¬ 
ing through or under him for loss caused thereby 
or at tlie option of the person so deprived, for 
the return of the thing transferred if still in 
the possession of such other party or his legal 
representative or a transferee from him without 
consideration.” 

This section adopted the old English Common law 
doctrine and implies both a condition and a war- 
rftnt y Of title giving rise to a right of re-entry 
on the thing exchanged and giving rise to com¬ 
pensation for damages sustained. Section 119 was 
substituted for the original section by Amending 
Act of 1929. The old section was in the following 


In the absence of a contract to the contrary th 
party deprived of the thing or part thereof h 
has received in exchange, by reason of any de 
feet in the title of the other party, is entitle! 
at his option to compensation or to the retun 
of the thing transferred by him - 

B ere was a conflict of Judicial opinion on th. 
interpretation of the unamended section Th. 
Madras High Court held that under that' sectioi 
a transferee for consideration would also be liabli 
w return the thing exchanged if the other part’ 
wot the property given to him in exchange b’ 
"^Paramount - See 'SRINIVASA AYYANGAI 
R OWThkk*. 42 Mad 690 and ‘CHIDAM 
T * SWAMINATHA RAO’, !94<K 
wwt L J 248, whereas the Lahore High Court ha 



taken the view that the original section assumed 
a case in which the parties to the exchange had 
retained the properties exchanged and were in a 
position to restore them and therefore the principle 
of that section did not apply to an innocent trans¬ 
feree for value from one of the parties to the ex¬ 
change: -GANGA SINGH v. RAGHO RAM', AIR 
(21) 1934 Lah 934 (2). This view was also accepted 
by the Nagpur High Court which held that Section 
119 can have no reference to the case of a third per¬ 
son who is not a party to the exchange and who is 
not in any way bound by it. ‘SUJET KHAN v SETh 
NAZAFALI’, AIR (21 ) 1934 Nag 61. The amended 
section at the same time enlarges and limits the 
scope of the previous section. Under the amended 
section not only a party deprived but also his 
transferee can get back the thing transferred He 
can recover the property not only from the other 
party to the exchange but also from any person 
claiming through him, his legal representative or 
a transferee from him without consideration The 
unamended section was couched in general terms 
which gave scope for the argument that under the 
section the property could be recovered from persons 
who are bona fide purchasers for consideration and 
even from trespassers. But under the new section 
the right to the return of the thing transferred 
is limited only to the three classes of persons speci¬ 
fied therein and that so long as they continued 
to be in possession of the same. It may also be 
mentioned that a right to a return of the thing 
exchanged implies a cancellation of the trans¬ 
action and therefore the parties should be placed 
in the position in which they were before the trails- 
action, it follows from the said proposition that 
a person who seeks to exercise his right of re-entry 
must also be in a position to restore to the other 
person the property he got under the exchange. 
Under Section 119 a party to an exchange who lost 
the property got by him thereunder will have a 
statutory right of re-entry subject to certain speci- 

an l stations and if he seekT to 
exercise that nght he must be bound by the 
conditions and cannot import or rely upon other 
equitable considerations. If the aforesaid proposi¬ 
tions are borne in mind the solution to the instant 
problem is not difficult. On the facts found by the 
learned Subordinate Judge, defendants 5 and 6 
are in the position of trespassers as they pur¬ 
chased from a person who had no title to alienate 
trie same. 

(5) The contracting parties to the exchange were 
the plaintiff and the trustee of the temple. De- 
fendants 5 and 6 are therefore neither the original 
parties nor their legal representatives nor trans¬ 
ferees from them without consideration within the 
meaning of Section 119 of the Transfer of prejert? 
Act. The section therefore obviously cannot apply 

16 * as J irgued with 50016 Plausibility 
that this construction would lead to anamolous rl 

rUrtf* & T Par £L to exchange can exercise his 
right of re-entry against the other party to the 

exchange or his representatives but cannot recover 
^property .from a trespasser who has no right 
at all to be in possession. This may be a lacuna 

But to ameDd the section. 

But if the argument is accepted it will lead to 

equally curious results. Though a party to the 
exriiange is deprived of part of the land he St 
under the exchange deed, he can recover the en¬ 
tire property given to the other party withour at 
the same time giving up the property hi his hands 
tor the trespasser would not be entitled to that 
The principle, viz., that on the happening of a 
contingency amtemplated under Section lSVtht 

P f? perfc y Act both the parties should 
be placed in the position they occupied prior to 
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the exchange will certainly be violated. It cannot 
be said that the construction I am putting on this 
section which in my view is in accord with the 
express terms used therein, will necessarily lead to 
any hardship, lor the party, who was deprived of 
the property, can exercise ins alternative right viz., 
to recover damages from the other party. That 
alternative remedy certainly is given only to meet 
the contingency of the other party not being in 
possession at the time when the first party exer¬ 
cises his right of re-entry. I am therefore con¬ 
strained to hold that Section 119 has no application 
and the plaintiff is not entitled to recover posses¬ 
sion under that section. He could have, if he so 
wished, pressed his relief ior compensation against 
the other defendants or taken other steps to en¬ 
able the said defendants to recover possession from 
the trespasser; but he has chosen the course of 
withdrawing the suit against them and it he suffers 
it is only because of his action. 

(6) In the view I am taking on the first point, 
the second question need not be gone into. The 
plaintiff withdrew his suit and it was dismissed 
against defendants 1 to 4. They did not prefer 
an appeal against the order of the lower 
Court allowing the plaintiff to withdraw the suit 
with liberty to file a fresh suit. The appellants 
before me obviously cannot have any grievance as 
the decree against them will be vacated. 

(7) In the result the decree of the lower Court is 

set aside. The appeal is allowed with costs against 
the first respondent here and in the Court below. 
C.R K.'K.S. Appeal allowed. 
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RAMASWAMI J. 

The Public Prosecutor. Appellant v. Velayan- 
gat Devassia. Respondent. 

Criminal Appeal No. 587 of 1950. D/- 24-10- 


1951. 

(a) Madras Prohibition Act (X (10) of 193 1 ). 
g 3 g ( 3 ) —Police thinking no enquiry neces¬ 
sary — Enquiry not made — Proceedings are 
not vitiated. 

On the mere ground that no enquiry in 
respect of ofTence under S. 4(1)(a) was 
held when the police officer has a discre¬ 
tion to hold such an enquiry or not if he 
thinks on facts that no such enquiry was 
necessary or even possible, the proceed- 
ings cannot be said to be vitiated. The spi¬ 
rit of Section 38 (3) should be understood 
and applied. AIR 1923 Mad 339, Distinguish¬ 
ed. ( par 2 8 > , 

(b) Criminal P. C. (1898), S. 103 — Search 

witness — Man living at some distance from 
place of search. 

The word "locality” has not been defined 
and in Malabar where houses are situated 
furlongs from one another there is nothing 
wrong in a man living at some distance 
being chosen as the search witness. 

(Para 9) 

Anno: Cr. P. C., S. 103 N. 7. 

Appellant in person; C. K. Viswanatha Aiyar, 


for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’23) 17 Mad L\V 308: (AIR 1923 Mad 339: 24 

Cri LJ 335) ® 

JUDGMENT.: This is Criminal Appeal filed 
against an acquittal by the Joint Magistrate, Telh- 
cherry, in C. A. No. 6 of 1950. 


(2) The facts are: The accused (respondent be¬ 
fore us) lives with his wife in Manathana Amsom. 
On 26-11-1949 at about 5-30 or 6 p.m. P. W. 1, the 
Sub-Inspector of Police, Peravur, searched ’ the 
accused's house in the presence of P.W. 2 and other 
witnesses and recovered from inside a single room 
of the house one jar M. O. 1 containing 14 3/4th 
bottles of arrack and an empty bottle, M. O. 11 
which was kept by its side. P.W. 1 took M. Os. 1 
and 2 into custody under a search list, Ex. P. 1 in 
the presence of P.W. 2 and one Joseph Kutty who 
have attested Ex. P. 1. The accused was also in 
the house at the time of the search. P. W. 1 re¬ 
gistered a case as Crime No. 25 of 1949 of the Pera¬ 
vur station, prepared the first information report 
and without further enquiry laid the charge-sheet 
on 6-12-1949. 

(3) The case for the accused was that on 26th 
two police constables came to his house and asked 
him to accompany them to the police station, he 
started for the police station, that when they 
reached a place known as Pottanchura the con¬ 
stables took him to the forest nearby and pointed 
out M.O. 1 which was there and asked him what 
it was that the accused stated that he did not 
know; that he was then asked to carry it to the 
station and he refused, that the police constables 
tied up his hands and carried M. O. 1 with the 
help of one Vcrghese to the Peravur police station. 

(4> The accused examined two witnesses botn oi 
whom belonged to Manathana Amsom and their 
version has been summarised by the Sub-Magistrate 
as follows: 


“D.W. 1 swears that about two months ago when 
he was going to Peravur at about 4 p.m., and was 
taking tea at Pottanchira two constables went to 
the shop and enquired about the location of the 
accused's house. . D.W. 1 took the constables to 
the accused's house. The accused was there m 
the house. The constables told the accused that 
PWs want him to go to Peravur station, me 
accused replied that he will go after sometime 
They said that he should go at once and arrested 

the accused and took him away. The ™ 
followed them. When they had Cone about H 
furlongs they took a Jar from the forest and asked 
the accused to carry it which he refused, men 
thev tied the accused’s hands and took him and 
the jar with them. After going tmother hM * 
furlong they had M.O. 1 carried by a ccwly g 
name Verghese. He further stated that the 
police did not measure the contents of Mg 1 
nor does he know what it contained. Jo-epn 
Kuttv was not in the accused s house. About two 
mdKio n wlin he was sitting in■ h^randah 
he saw two policemen and another oOing to t 
accused’s house and returning with the acare 
after a quarter of an hour. He did notsee any 
ior with them. P.W. 1 was also not with inen 

(5) The learned Sub-Magistrate found 
offence had been made out as charged bv the) 

Son and disbelieved the defence version and con 

the accused to undergo rigoroy gP** 

ment for four months nd .£L S ' contraband was 
Madras Prohibition Act. The appeal 

directed to be destroyed. There was ^ dliclierr y 

therefrom and the f om . ®ffcon V ic«on and 
came to the conclusion that t1 - . L supported 

sentence of the lower.Court couldnotbes P 

for two reasons namely that there w (g> nnd 
in this case as contemplated b - v b ' ba d and 
secondly that a search in this case 

acquitted the respondent. instructions 

(6) The learned Public Prosecutor ° against 

from the Government had/Ihat^heKred Joint 
the acquittal on the ground that the ieame 
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Magistrate erred in holding that there was no com¬ 
pliance with the provisions of S. 38 (3) of the 
Madras Prohibition Act and secondly in holding 
that there had not been a valid search within the 
meaning of S. 103, Criminal P.C. 

(7) I entirely agree with the contentions of the 
learned Public Prosecutor that on both points the 
learned Joint Magistrate completely went wrong. 

(8) So far as the first point is concerned all that 
S. 38 (3) states is that such enquiry as the police 
officer thinks necessary shall be held. In this case 
there was nothing on which an enquiry could be 
held and the attention of the police officer was 
not also drawn to any matter on which he should 
enquire. In fact the entire enquiry was completed 
when the house was searched and contraband 
articles in the possession of the accused were seized 
and that all that remained was to register a case 
and prepare the first information report and des¬ 
patch the charge-sheet. This has been done. This 
is not a case falling within the ambit of the de¬ 
cision referred to bv the learned Joint Magistrate 
in ‘In re: KUPPUSAMI NAIDU\ 17 Mad L W 308, 
where there was necessary to make such an enquiry. 
Therefore on the mere ground that no enquiry was 
held' when the police officer has a discretion to 
hold such an enquiry or not if he thinks on facts 
that no such enquiry was necessary or even possible, 
the proceedings cannot be said to be vitiated. The 
spirit of S. 38 (3) should be understood and applied 
as otherwise we would be merely reducing these 
provisions into an absurdity. The lower Court 
erred in holding that under S. 38 (3) of the Madras 
Prohibition Act the police officer should hold an 
enquiry in spite of the fact that he has himself in¬ 
vestigated the case and filed the charge-sheet and 
that under the aforesaid circumstances any omis¬ 
sion to hold an enquiry by P. W. 1 was made out 
and that there had been no valid institution of 
proceedings in respect of the offence punishable 
under S. 4 (1) (a) of the Madras Prohibition Act and 
in applying 'In re: KUPPUSAMI NAIDU’, 17 Mad 
L W 308, which was a case firstly under the different 
Abkari Act and which decision has no application 
to the facts of this case. 

(9) POINT 2: Tile lower Court was wrong in 
holding that there was no valid and proper search 
of the accused's house by the police officer in the 
case. 'The grounds of appeal challenging the search 
before the Joint Magistrate are grounds 2, 3 and 4 
and are as follows: 

"2. The lower Court ought to have held that there 
was no valid search of the premises in 
question either as regards the authority of the 
person searching or as regards the fulfilment of 
conditions precedent to search. The necessary 
formalities regarding the search have not been 
complied with either. 

3. The search being illegal, the lower Court ought 
not to have relied on thb results of such a search 
in inferring the guilt of the accused. 

4. The lower Court ought to have held that 
P.W. 2 had not witnessed the search as a fact 
and was in any view unreliable.” 

On the other hand, the evidence in this case shows 
that none of these criticisms was justified. The 
word “locality” has not been defined and in Mala¬ 
bar where houses are situated furlongs from one 
another there is nothing wrong in a man like P.W. 
2 being chosen as the search witness. Then this 
P.W. 2 has actually witnessed the search and seizure 
because he was able to see from the verandah all 
that went on in one room which constitutes the 
entire house and this is not. a case of a search 
•witness not seeing what actually happened and 
blindly attesting the mahazar. The Sub-Magistrate 


rightly found that all the formalities of a search 
had been complied with and the Joint Magistrate 
was not justified in holding that there had been 
no valid search within the meaning of S. 103, Crimi¬ 
nal P.C., and in any event ought to have found that 
it was not such an irregularity which could vitiate 
the conviction in the case. The net result is that 
the acquittal of the Joint Magistrate cannot be 
supported. 

(10) But in the circumstances of the case should 
I set aside this acquittal order in revision and con¬ 
vict the respondent? I do not think it is necessary 
to do so because the offence ilself was in 1949 and 
the accused has stood the trial and appeal and has 
spent a portion of his time in jail and the offence 
itself was not accompanied by any aggravated cir¬ 
cumstances. Therefore this is not a fit case for 
setting aside the acquittal order and convicting the 
respondent. With the observations made by me 
above which would clarify the legal position and 
prevent further public mischief this criminal ap¬ 
peal is dismissed. 

C.R.K./R.G.D. Order accordingly. 
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RAJAMANNAR C. J. AND 
VENKATARAMA AYYAR J. 

Janab N. S. Sattar Sahib, Petitioner v. State 
of Madras, represented by the Secretary, Home 
Department. Fort St. George, Madras and 
another, Respondents. 

Writ Petn. No. 276 of 1951, D/- 25-9-1951. 
Constitution of India, Art. 226 — Order of 
inferior tribunal quashed on grounds not deal¬ 
ing with merits — It is incumbent on tribun a l 
to take up and rehear the application — Advo¬ 
cate-General undertaking that application would 
be reheard — No necessity of mandamus. 

When an order of an inferior tribunal 
on an application properly made to them 
is quashed by the High Court by a writ of 
‘certiorari’ on any ground which does not 
deal with the merits of the case, it is not 
only permissible, but it is also incumbent 
on the inferior tribunal to take up the ap¬ 
plication and rehear the same. Where the 
Advocate-General appearing for the State 
whose order is quashed states that the Gov¬ 
ernment was prepared to deal with the 
application before them in the light of the 
judgment of this Court, it is not necessary 
to grant a mandamus, directing the Tribu¬ 
nal to rehear the petition. (1951) 1 KB 711, 
Ref - (Paras 1, 2) 

M. K. Nambiar, Naseem Amiruddin and R. S. 
Venkatachari. for Petitioner; Advocate-General, 
for the State Counsel; K. Bhashyam and T. R. 
Srinivasan, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 
(1951) 1 KB 711 2 


RAJAMANNAR, C. J.; By their order dated 17th 
April 1951, the Government of Madras, set aside an 
order of the Central Road Traffic Board, and Subba 
Rao, J„ quashed this order of Government by his 
order dated 1st August 1951. The learned Judge 
quashed the order on the ground that it disclosed 
'ex facie' that they passed their order after read¬ 
ing a petition from certain Congress workers which 
was not strictly permissible in law. Though the 
Government did not say that they acted upon the 
petition, inasmuch as they did not say that the 
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petition in no manner influenced them in coming 
to a conclusion, it could not be said that that 
petition might not have influenced the Govem- 
jment in passing their order. As matters extrane¬ 
ous to the application pending before them had 
been taken into consideration, the learned Judge 
was of the opinion that their order should oe 
quashed 

(2) The question which now arises on an appli¬ 
cation taken out for a writ of ‘mandamus’ by the 
party who was successful before the Government on 
the prior occasion is whether after the quashing 
of their order, the Government should take up the 
application filed before them under S. 64-A of 
the Motor Vehicles Act and rehear the same. We 
have no doubt whatever in the matter that when 
an order of the inferior tribunal on an application 
properly made to them is quashed by tins Court 
by a writ of ‘certiorari’ on any ground which does 
not deal with the merits of the case, it is not only 
permissible, but it is also incumbent on the in¬ 
ferior tribunal to take up the application and re- 
Ihear the same. The learned Advocate General 
appearing for the State very properly admitted 
this position and stated that the Government was 
prepared to deal with the application before them 
in the light of the judgment of this Court. In 
these circumstances it is not necessary to grant a 
•mandamus’ as pointed out by Lord Goddard, C.J., 
in his recent judgment in ‘REX v. NORTHUM¬ 
BERLAND COMPENSATION APPEAL TRIBU¬ 
NAL’, 1951-1 K B 711 at p. 724. The learned Chief 
Justice says: 

"Once the order is quashed it follow’s that the 

applicant wall be able to go back to the appeal 

Inttiis case, once the order of the Government is 
quashed the applicant will be able to go back to 
the Government acting under Section 64-A. 
C.R.K./R.G.D. Order accordingly. 
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* GOVINDA MENON AND MACK JJ. 

G. Narayanaswami Naidu, Petitioner v. In¬ 
spector of Police, Mayavaram and another. Res- 

pondents. 

Criminal Misc. Petn. No. 1072 of 1948. D/- 
31-8-1948. 

(a) Criminal P. C. (1898), S. 491(1) (b) — 

Order of detention of petitioner by Provincial 
Government - Acts attributed to petitioner m 
order not believed by senior member of Servants 
of India Society—From this circumstance Gov¬ 
ernment canuot be said to have acted mala 
fide. (Para 2) 

Anno: Cr. P. C., S. 491 N. 7. 

(b) Government of India Act (1935), S. 59(1) 

_Order of detention — Fact that it was issued 

under authority and by order of Governor not 
mentioned — Order signed by Chief Secretary 
— Defect held was one of form and not of sun- 

stance. 

Where the Government order of deten¬ 
tion did not make mention of the fact that 
it was issued under the authority and by 
the order of His Excellency the Governor, 
but was signed only by the Chief Secretary 
to Government: 

Held that the defect was only one of form 
. and not of substance. AIR 1947 F C ( 38^Ref. 

Anno: Government of India Act. S. 59 N. 1. 


(c) Madras Maintenance of Public Order Act 
(I (1) of 1947), S. 2(1) and (2) — Order of 
detention by District Magistrate — Wrong sec¬ 
tion inserted therein — It cannot be said that 
District Magistrate did not bestow attention on 
action he took. 

Where the operative portion of the de¬ 
tention order made definite mention that 
the petitioner was acting in a manner pre¬ 
judicial to tne maintenance of public order 
and that with a view to preventing him 
from so doing, it was necessary to detain 
him. 

Held that the mere circumstance that a 
wrong section, namely S. 2(2), instead of 
S. 2(1) was inserted in the order of deten¬ 
tion could not by itself be taken as leading 
to the only conclusion that the District 
Magistrate did not bestow any attention on 
the action he took, but merely acted or 
purported to act in a stereotyped fashion. 

(Para 4) 

A. K. Pillai, for Row and Reddy and S. Kri- 
shnamurthi, for Petitioner; Public Prosecutor, 
for the Crown. 

REFERENCES: Courtwar/Chronologieal/ Paras, 
(•47) 1947 Mad WN Cr 85: (AIR 1947 FC 38) 3 
GOVINDA MENON, J.: The Full Bench has now 
decided that the powers of this Court to interfere 
under S. 491, Criminal P.C., are strictly confined to 
various categories enumerated in the judgment and 
unless any one of such categories exists, this Court, 
cannot interfere with an order of detention made 
by the Provincial Government. If the petitioner 
can bring his case within one of these instances, 
then according to the Full Bench, the detention 
is not. one made in exercise of the powers contended 
under the Act or in accordance with the provisions 


[ (2) ie Mr C A. K. Pillai contends that the Provincial 
rovernment in ordering the detention of the peti- 
oner was actuated by ‘mala tides' with the result 
aat the third circumstance mentioned in tne 
idgment of the learned Chief Justice can be mvoK- 
i in his client's favour and that the petitioner is 
lerelore entitled to be released. For this argu- 
lent, he placed reliance on the affidavit of Mr. 

G. Sivaswamy, dated the 24th May 1!) 4 8 . wheieln 
-,c deponent states that the grounds of detention 
m-ed on the petitioner are not true to facts. It is 
ertinent to observe that Mr. Sivaswamy is 
ermanent resident of Madras having his abode W 
lo. 8 Westcott Road. Madras, and the C' oun “ 
etention relate to facts and eireiimstaiiees wlaich 
ccurred in the Tanjorc district and tterefore Mr 
livaswamy could have had no personal ™ledge 
f what happened in Tanjore. Even if we are to 
ccept the statements contained 
hey amount only to this that Mr5 
eves that the petitioner has not committed any o 
he acts mentioned in the order of detention F om 
he mere circumstance that a serdor member^of ge 
Servants of India Society does not beUeve tha^tn 
,cts mentioned in the order of detention can 
ttributed to the petitioner camgbeMM 
he Provincial Government “SfJjSaition 

Ve have carefully perused the groundsolde 

ubmitted to the Provincial G°wrnment ^ 
District Magistrate as well as the 334/ 

Drder, dated 8th April 1948 , Memorandum No. «^ 
8-8 and we cannot flnd any reas « m ala 

he 'action of the Provincial Governm.nt 

ld (3) Jt is next contended^by authority 

>rder of detention has been made o. 


1982 


Durgaprasadarao y. Sondar Bhctt 


not competent to make it and if that is so, the 
provisions of Madras Maintenance of Public Order 
Act, J947, cannot be invoked against the petitioner. 
Reliance is placed upon the circumstance that the 
Government Order referred to above does not make 
mention of tire fact that it was issued under the 
authority and by the order of His Excellency the 
Governor, but is signed only by the Chief Secretary 
to Government. According to S. 59 (1) of the 
Constitution Act, all executive actions of the 
Government of the Province shall be expressed to 
" be taken in the name of His Excellency the 
Governor and since on the face of the order of the 
Government it does not appear that the action 
was taken in the name of His Excellency the 
Governor, learned counsel strenuously contends 
that the order of detention does not conform to the 
Act. Even if this is a defect, we are of opinion 
that it is only one of form and not of substance. 
In ‘GAS PLANT MANUFACTURING CO LTD. V 
EMPEROR’, 1947 Mad W N Cr 85, the Federal 
Court has decided that where instead of the words 
"Governor-General in Council" a particular order 
referred to the Central Government, the conten¬ 
tion that the order was invalid has to be rejected. 
The learned Public Prosecutor also invites our 
attention to Sub-section (2) of S. 59 of the Constitu¬ 
tion Act which states that orders and other 
instalments made and executed in the name of 
the Governor shall be authenticated in such manner 
as may be specified in the rules to be made by the 
Governor and the validity of an order or instru¬ 
ment which is so authenticated shall not be called 
into question on the ground that it is not an order 
or instalment made or executed by the Governor 
He also informs us that there are rules made under 
this Sub-section empowering the Chief Secretary to 
issue the order on behalf of the Governor. We are 
*t#°t inclined to accept the contention of the learned 
- Counsel for the petitioner that the Government 
Order dated the 8th April 1948 was not issued by 
order of His Excellency the Governor as contem¬ 
plated in S. 59 (1) of the Constitution Act. This 
contention has therefore no force. 
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the statute. Even if it is obligatory to make men¬ 
tion of the particular section of the statute, we are 
far from satisfied that the mention of S. 2, Sub-' 
section (2) is not opposite. This objection is over¬ 
ruled. 


(4) Another line of attack is that the detention 
order made by the District Magistrate on 13-3-1948 
is expressed to be made undej S. 2 (2) of the 
Madras Maintenance of Public Order Act 1947 
whereas the provision of law applicable is S. 2 (1) 
11 has to be observed that the District 
Magistrate was empowered by the Provincial 

,a e ^ nt * under s - 15 of the Act which 
Jays down that the Provincial Government may 
OJrect that any power or duty conferred or imposed 
^emshafi. 111 such circumstances, and under 

^^ nd i tl0n5 ‘ if any > “ ma y he specified in that 
excised or discharged by any officer 
the Provincial Govem- 
magistrate of Tanjore 
ed under s - 15 ^ not denied and 
°, nc e that power is given to him, if he takes 

i(2) to S ' ri 2 - 1 ?’J? e has to report under S. 2 
£e? b5 Govemme nb of the action 

c “ y hi™- The mere circumstance that a 
LK s e ct ion is inerted in the order of detention 

SS fwtu bat ? ke5 ? M feeding to the only con” 
usion that the District Magistrate did not bestow 

Stai ac0oQ he t00k > but merely 

as ^Ported to act in a stereotyped fashion 
“.suggested by the learned Counsel for the 

deflnu 116 ope f? Uv o Portion of the order 
definite mention that the petitioner was 

ofDutai}? „ , manne r Prejudicial to the maintenance 

a to Preventing 
^ k necessary to detain him 
%to d ?f r ex P° sltio n. there is no neces- 
* to make mention of any particular section of 


(5) The last contention of the learned Counsel 
is that the Madras Maintenance of Public Order 
Act, 1947, came into force on the 12th March 1947 
and was to remain in force for a period of one 
jear thereafter. The petitioner in this case was 
arrested by order dated the 13th March 1948 on 
winch oate unless the operation of the Act ’was 
extended by the Provincial Government, the Act 
would not have been in force. Since the Act could 
not have been in force for more than a year the 
delegation to the District Magistrate under S 15 

t°L^hl Ct alS0 , C0Ul ? " ot have en ured for more 
than that penod and therefore according to the 

petitioner at the time he was arrested, it was done 

by means of an order which was entirely null and 

tr°!l a h d ^ h ° Ut junsdiction ^ the District Magis¬ 
trate had become ‘functus officio 1 by that time 
The learned Public Prosecutor has invited our at- 

27 n 2 l° 9 n 48 rSn? h A1S - Pu,)Uc < GeQ eral, dated 

2 " P ~ nte fl in J Part Page 168 of the Fort 
St. George Gazette, dated 2nd March 1948, by which 

the operation of the Act was extended by His Ex¬ 
cellency the Governor. In view of this order which 
funded the operation of the Act some days before 
it had automatically ceased to be in force it cannot 

? th i time the nStSwiSSte 

passed the order the Act was not in force and 
moreover it is not disputed that the AleStton to 
? istriCt ; “^atc was a ^ ifiSPoS 

TSrZ*? enu t re - s ? lon g 85 th e Act was to be 
), n No materials have been placed before 

att ^ m Pt been made to substantiate 
the contention that the District Magistrate when 
he acted on 13-3-1948, was doing an act for which 
n °t g lven , “9 authority. Tlds contention 
t0 ^ rejected. We have not been shown 
nrTh 0 th ft ° rd - r of detention offends against any 

RiE BenJh 20 'if |£ entl0lied 111 judgment of the 
Tk,;. In these circumstances, it has to be 

rip finln at ir! he Petitioner was validly and properly 
anS «fp^, aCt £ n i anC€ ™ th the Ma dras Mainten- 
nn u,rica P f bllC ? rder Act - 1947 - “d this Court has 
i° mterf ere with that order and to 
release him under S. 491 Criminal P.C. The Peti¬ 
tion is accordingly dismissed. ^ 


K ' now stat€S that he did not 
m that the Act was not in force 
S^M ltl0Cer was arrest ed. But both of us 
h i s argument in the way stated in the 

Proseci >tor coun- 

ter ®« T 13 * argument by showing us the Gazette 
notification. Anyway we are making this note £ 
response to Mr. PiUal’s request. 

C.R.K./V.R.B. Petition dismissed. 
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SOMASDNDARAM J. 

Mundlapudi Durgaprasadarao and others- 

55SSS5J- c - Su " dar Bhu “ - 


11- C 1950. ReVn ' PeUl ' N °- 1809 0f 1948 ‘ 7- 


unM« 6 P ’pS,® S ’ 478 ~ O^ce 


Severn 476 Cr. P. C. empowers the 
Court to complain only in respect of offence 
mentioned in Section 195 ( 1 ) (b) and (c) 
hence a complaint by the Court for an. 
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VENKATESWiRA KAO V. SOBBARAO 'Rajamannar C. J.) 


A. I. R. 


li 


offence under S. 186, Penal Code falling 
under S. 195 (1) (a), Cr. P. C. is not com¬ 
petent. (Para 1) 

Anno: Cr. P. C., S. 476 N. 4. 

N. Subramaniam and R. Sitharam, for Pcti- 
tioners; Public Prosecutor, for Respondents. 

ORDER : No complaint for an offence under 
Section 183. Indian Penal Code can be filed by a 
[Court, as Section 476. Criminal Procedure Code 
applies only to cases falling within Section 19a (1) 
Clauses (b) and (c) of the Criminal Procedure Code 
This excludes cases falling under Section 19o (}> 
Clause (a» end Section 183, Indian Penal Code falls 
'under Section 195 (1) (a). The trial Court there¬ 
fore cannot file this complaint as Court. 

(2) The complaint is therefore directed to be with¬ 
drawn. It is open to the Amin or the Principal 
Subordinate Judge as public servant to whom the 

Amin is subordinate to file the complaint. 

C R K Hi S Order accordingly. 
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RAJAMANNAR C. J. 

AND VISWANATHA SASTRI J 

T Venkateswara Rao, Petitioner v. Masuii- 
palam Municipal Council by Commissioner; S. 
Subbarao and another, Respondents. 

Civil Misc. Petns. Nos. 7716 and 7717 of 1950. 

D/- 27-9-1950. . 

(a) Municipalities — Madras District Muni¬ 
cipalities Act (V (5) of 1920), S. 23 - Scope. 

Under S. 23 of the Act, two classes of 
committees are contemplated (1) com¬ 
mittees to which the council delegates some 
of its powers and duties and functions and 
(2) committees which are constituted only 
to enquire into and report or advise on 
any particular matter referred to them. So 
far as the proceedings of the .atter class 
of committees are concerned, undoubtedly 
the council can have the final word. Tne 
proceedings of such committees are only 
advisory. But the decisions and actions 
of the committees to which the council had 
delegated its powers, duties and functions 
in any behalf will be binding on the 
council (Para ■ 

(b) Municipalities — Madras District Muni¬ 
cipalities Act (V (5) of 1920), S. 25 - Rules 
under Sell. Ill, R. 12 — Scope. 

Schedule III, R. 12 does not affect the 
powers of the committee to which there 
has been a delegation of powers or func- 
tions in any behalf. It only provides for 
the recording of the proceedings in writing 
and for the submission of the proceedings 
recorded to the Council for information. 

(Para l) # 

(c) Municipalities — Madras District Muni¬ 

cipalities Act (V (5) of 1920), S. 23 - Muni¬ 
cipal Council constituting committees ~nd 
delegating some of its powers and functions to 
tl, em — Delegation must be presumed to be 
validlv made in absence of anything to show 
that Council exceeded its powers — Evidence 
Act (1872), S. 114. (Para l) 

Anno: Evi. Act, S. 114 N. 29. 

S. Suryaprakasam and A. S. Prakasam, for 
Petitioner. 

RAJAMANNAR, C. J.: The petitioner is 
not entitled to any of the reliefs which he 


seeks in this application under Art. 226 of the 
Constitution of India. Under S. 19 of the Mad¬ 
ras District Municipalities Act, subject to the 
provisions of the Act the Municipal Adminis¬ 
tration shall vest in the Council. Section 23 pro¬ 
vides for the council constituting committees 
for the purpose of exercising such powers, dis¬ 
charging such duties or performing such func¬ 
tions as it may delegate to them. It may also 
appoint individual councillors, or committees, 
to enquire into and report or advise on any— 
matters which it may refer to them. Under 
S 25, the Council is given power to make 
rules in regard ‘inter alia’ to the constitution 
and procedure of committees and the delega¬ 
tion of its powers, duties or functions to such 
committees. What the Municipal Council in 
this case did was to constitute committees and 
to delegate some of its powers and functions 
to these committees. This delegation was made 
by means of two resolutions dated 8th Novem¬ 
ber 1948 and 9th March 1950. In the absence 
of anything to show that the Council exceed¬ 
ed its powers in making this delegation which 
prima facie it had power to make under S. 23 
of the Act. we must presume that the delega¬ 
tion was validly made. The contention of the 
petitioner is that the proceedings of these com¬ 
mittees should be sent to the Council to be 
discussed and if need be, to be modified or 
even set aside. We cannot agree with this 
contention. Under S. 23 of the Act, two class¬ 
es of committees are contemplated (1) com¬ 
mittees to which the Council delegates some of 
its powers and duties and functions and (2) 
committees which are constituted only to en¬ 
quire into and report or advise on any parti¬ 
cular matter referred to them. So far as thaj 
proceedings of the latter class of committee 
are concerned, undoubtedly the Council can 
have the final word. The proceedings of such 
committees are only advisory. But the deci¬ 
sions and actions of the committees to which 
the Council had delegated its powers, duties 
and functions in any behalf will be binding 
on the Council. 

(2) Reliance was placed by the learned coun- 
sel for the petitioner on R. 12 of Sch. 3. Th 
rule occurs* 3 among the rules regarding pro¬ 
ceedings of the Council and the mode of tran 
sacting business. The rule runs thus : 

‘The proceedings of every committee appomt 
k,, iho rmmril shall be recorded in writ 


I 


<«■ 


ed bv the Council shall be recorded 
ing and submitted to the Council. 

This rule in our opinion, does not affect 
cowers of the committee to which there has 

been a delegation of pwjm or 
any behalf. It only provides for the Recording 
of the proceedings m writing and for t e su 

mission of the proeeedmgs recorded to the 

Council for information The Petrttoner . 
not state in the affidavit filed by him ; >n supp 
Sf his application that the commiUees have 
failed to act according to R- 12- His real p - 
plaint is that these Proceeds are made 
and are not subject to further considmau^ 
by the Council. Rule 12 does £° n0 ground 
petitioner in any_ way.The 


petitioner in any way. resolutions 

therefore to either quash t e council to 
above mentioned or to direct tne r , Arnmit|o(J 


itioned or to — Committee 

place all the proceedings of 
before the Council. 


■\V/K.s aPPliCati0nS Applications SssS 
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SUBBA RAO AND PANCHAPAKESA AIYAR 

JJ. 

Gummalapura Tegginamatada Kotturu- 
swami. Appellant v. Setra Viravva and others, 
Respondents. 

Appeal No. 55 and C. M. P. No. 4364 of 1946, 
D/- 25-3-49. 


(a) Hindu Law — Adoption — Authority- 
Construction — Principles of — Will authoris¬ 
ing widow to adopt with approval of named 
trustees — Adoption with approval of sole sur¬ 
viving trustee held valid. 


Where an authority to adopt is given by 
a husband, the presumption is strong that 
he desires to be represented by an adopted 
son. Tne Courts would not be astute to de¬ 
feat an adoption not clearly in excess of 
the power given by placing a narrow con-' 
st ruction on the words of the authority. 
AIR 1919 PC 75; 28 All 377 (PC), Ref. 


A testator conferred on his widow autho¬ 
rity to adopt as many times as would be 
necessary and further directed that she 
must adopt only a boy approved by five 
persons who were named as trustees. One 
of them declined to act and three others 
died one after another. The widow made 
an adoption with the consent of the surviv¬ 
ing trustee. On a question as to whether 
the adoption was a valid exercise of the 
authority conferred on the widow: 

Held that the paramount intention of the 
testator as disclosed in the will was to have 
an adopted son to continue the line of tem¬ 
poral and spiritual purposes and that the 
provision relating to the approval of the 
boy by the trustees was only recommen¬ 
datory and not a condition precedent to the 
exercise of the power: 

Held, further, that the approval and con¬ 
sent required to be given by the trustees 
was not a bare or naked power and it did 
not come to an end on the refusal of one of 
them to act or on the death of some of 
them. It was a power annexed to their 
office as trustee and could be exercised by 
the surviving trustee alone. 18 Cal 385- 
AIR 1915 PC 7; AIR 1937 PC 292; (1904) 

L?L 139 ’ FoU - : 37 Mad 199 < PC >: AIR 1930 
PC 242; 2 Bom 377; 1931 Mad WN 473. Dist. 

(Paras 8, 9, 12, 15) 


(b) Civil P. C. (1908), S. 35A - Frivolous 
and vexatious suit — Suit requiring strenuous 
arguments on both sides and elaborate decisions 
not frivolous — No compensatory costs. 

The very fact that a suit had to be ar¬ 
il gued strenuously on both sides, in the 
lower Court and in High Court, and that 
the judgments have had to be elaborate 
after weighing the contentions on both 
sides shows that the suit is not frivolous 
and vexatious, and is not a case fit for 
awarding 'compensatory costs.’ The past 
activities of the plaintiff in filing suits for 

getting properties should not be considered 
for this purpose. (Para 19) 

Anno: Civil P. C., S. 35A N. 2. 

im if?f, h A aSWami Iyer ' K - Umamaheswa- 
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ram and Alladi Kuppuswami, for Appellant; T. 
L. Venkatarama Iyer, K. Sheshagiri Rao and S. 
Srinivasan, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 
(1900) 27 Cal 996 (PC) 7 jq 

(’06) 33 Ind App 55: (28 All 377 PC) ' 8 
(’06) 33 Ind App 145: (29 Mad 382 PC) 8 

(’13) 37 Mad 199: (41 Ind App 51 PC) 

8, 9, 10, 12 

(’15) 39 Bom 441: (AIR 1915 PC 7) 16 

(’19) 46 Ind App 259: (AIR 1919 PC 75) 8 

(’30) 57 Ind App 296: (10 Pat 187: AIR 1930 

PC 242) 8, 9, 10 12 

(’38) ILR (1938) 19 Lah 1: (AIR 1937 PC 292) 

(’77) 2 Bom 377 ^ 

(’91) 18 Cal 385 18 

(’31) 1931 Mad WN 473 9 , 10 14 

C’37) AIR 1937 Mad 699: (ILR (1937) Mad’948 
FB) 4 

(’45) 1945-2 Mad L.T 442: (AIR 1946 Mad 159) 4 
(1904) 1 Ch 139: (73 LJ Ch 74) 15, 16 

PANCHAPAKESA AIYAR J: This is an ap- 
peal against the judgment and decree of the 
District Judge of Bellary dated 26th November 
1945 in O. S. No. 39 of 1943. The suit was filed 
on behalf of all the reversioners by the appel¬ 
lant, Gummalapura Tegginamatada Kotturu- 
swami head of the Lingayat Teginamutt at Kam- 
pu, claiming to be the nearest reversioner of 
the estate of his natural brother, Setra Kari Vi- 
rappa, given away in adoption, for a declaration, 
that the adoption of Kotrabasayya, the second 
defendant, on 11th October 1942, by Setra Vi¬ 
ravva, the first defendant and widow of Kari 
Virappa was invalid, as not being in confor¬ 
mity with the will of Kari Virappa, Ex. P. 2(a) 
dated 10th October 1920 and on other grounds 
and not binding on the plaintiff and the other 
reversioners. The estate is worth about a lakh 
of rupees. Setra Kari Virappa was given in 
adoption to one Virappa Devaru and this was 
referred to in Verappa Devaru’s will, Ex. P 1 
dated 4th February 1899. That adoption also 
had been contested, but unsuccessfully. Kari 
Virappa died on 23rd October 1920. He had 
been a ‘Pattadhikari’ or head of the Lingayat 
Tegginamutt before the plaintiff. By a curious 
custom in that ‘mutt’, as well as in many other 
similar Lingayat ‘mutts’ in Bellary district a 
small boy is made the ‘Pattadhikari’ when’he 
1S , a rn ‘ nor ’ ai ) d he Puts on yellow robes; but 
when he attains majority, he may decide to 
™ ai 7.y . a " d , then can resign the ‘pat- 
tadhikanship to his nominee, marry 

P^geny. The consequence 
ls ^at his rights of inheritance in his familv 
whether natural or adopted, do not cease as 
in the case of an ordinary Hindu ‘Sanyasi’ who 
rnhpf' Th‘ V1l! ?, dead ’ on assuming the yellow 

Sh p7 he eV ' 1 den ? e of p - W - 13 - a ‘Pattadhi- 
of a similar type, and of other witnesses, 

ld d thTs e fSy mentary evidence 111 ^ case Prov- 

“J 1 Portent clauses relevant for our 
purpose in Ex. P. 2(a), Kari Virappa’s will, are 
m Pa’as. 3 and 14. I„ Para . 3 , Kari Virippa 


<1 



I have no issue whatever for the purpose 

nlrm Dtl - nUa V 0n °* mv fami] y. I have given 
permission to my wife, Viravva. to adopt a 

?° n - 1 h *? e glven her permission to adopt 
tL „ ny • tunes 3 s 7 0Uld ** accessary, should 
adophon be unsuccessful But 
Vixawa must adopt on]y a ^ approved bv 

the respectable persons appointed by me in 
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h .?Tr~.r>v:un y. YiBATYA [Pane uipaiua Aiyir J.) 
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para 


graph 14. Should Yirswa die before 
making any adoption, the persons bee rung 
trustees should arrange icr the adoption of a 
hoy ler the continuation of nay 1 
accordance witn my 'kiusodara'’ 




ill 

ilv 


’•saae).” 


/- f r> — *■ 


-o- 6 r 


Tee material pcrtic 
follows: 

-Fcr lie purpose cf duly carrying cut alter 
my death me arrange—ents prcrcseu nerem 
icr securing a suitable bey and adept him 
according to cur religion; then to take charge 
c: me properties ana manage them preperiy 
durmg the minority cf my adopted sen and 
then make them ever to my a cop led sen as 

. . m • . . I t 


soon as he attains majority, to look alter me 
protection cl my rie and my adopted sen; 
Icr giving effect to the arrangement pro¬ 
posed in regard to the Sanskrit ‘Patasala 
referred to in para 10; for deakngs with the 
prep-ernes cf the adopted son in future by 
sale cr otherwise, according as circumstances 
mav require; for improving the said proper¬ 
ties by the adaihen cr acquisition of other 
properies; and, in general for the purpose 
cf working out the terms and conditions con¬ 
tained in this will after my death, I nomi¬ 
nate the following gentlemen as Trustees: ” 
He then nominated Eoiayya, Gun lappa, Mai- 
kambanna, Guiusanthappa and Huchappa (?. 
W. 10) as trustees and added: 

-After me these trustees should carry through 
everything as directed herein. If any va¬ 
cancy should occur among these trustees, me 
remaining trustees are empowered to co¬ 
opt any one they please.” 

One of the five persons thus appointed trustees 
declined to accept the job; the other four ac¬ 
cepted; but died, one by one, leaving only P. 

W? 10, alive now. 

• • • 

(2) On 18th September 1942. the first defen¬ 
dant entered into an ageeement. Ex. D-25, with 
the natural father of the second d efendan t lor 
the adontion of the second defendant cy her. 
On 11th October 1942 she took the boy in adop¬ 
tion. But the adoption deed Ex. B-26 was 
executed cnlv cn 23rd June 1943. No invita¬ 
tion card was issued for the second adoption 
cr a photograph taken on the occasion. Tne 
reason given by the first defendant’s counsel 
in the lower Court was that, as the first boy. 
taken in adoption after the invitation card and 
photo, died prematurely, it was not considerea 
proper to invite another stroke of fate by fol¬ 
lowing a similar procedure regarding the second 
bov; the lower Court accepted that argument, 
in view of the superstitions prevalent m tne 
country side regarding such matters. D.ws. i 
to 5 and 7 swore that the prior approval ut 
t> w. 10 the only surviving o rigin al trustee 
was taken for this adoption also, and that P. W. 
10 attended the adoption with his wife, as on 
-he previous occasion. P. W. 10. of course, de¬ 
nied this also; but the lower Court disbelieved 
his statement on oath and he.d that n« must 
have approved the adoption and a..enaed th- 
ceremony with his wife as before. 

( 4 ) The plaintiff, of course, contended that 
the adoption was without the consent cr ap¬ 
proval of P. W. 10. the surviving original 
trustee and was invalid on tnat account tha. 
it was invalid also becausethere was not the 
joint approval of aC the nve original gustees 
as required under the will of Kari \irapp<i. 


He urged that if, for whatever reason, one of 
me cr.gmm trustees did no; ;rin in me approval, 
the adoption wou'd be invalid in law. He con¬ 
tended met P. W. Iu did not attend the adup- 
ticn ceremony. He contended further that the 
approval of the three co-opted trustees was also 
required to mane the adoption valid. Heurged 
that me bey adopted was not of the same fa- 
nuy, and was not even fit ana suitable other¬ 
wise, and that the adoption was invalid for 
tnat reasen too. He reded cn the genealogy 
in Ex. P-11, a copy of a genealogical table 
iLed in I860, for proving tha: he was a rever¬ 
sioner cf Kari Virappa and urged that all the 
nearer reversioners were dead, and, so, he 
was the nearest reversioner alive. The learn¬ 
ed District Judge disbelieved him and holding 
tha; he was cot even a relative or remote re¬ 
versioner cf Kari Virappa, being a man be- 
ionging to the Gundada family, and net to the 
Seira family cf Kari Virappa. The first de¬ 
fendant had urged that the p.ai nt i ff was simply 
claiming to be a reversioner and relative be¬ 
cause cf the adoption cf his natural brother, 
Kari Virappa, by the Seira family, and be¬ 
cause of his natural father, Senapurappa, having 
migrated along with his son. Kari Virappa, to 
the richer Seira family after the adopuxi and 
described himself as Seira Sanapurappa by 
virtue cf his new surroundings. The learned 
District Judge also held that even if the plain¬ 
tiff was really related to Kari Virappa, the 
evidence proved that mare were nearer re¬ 
versioners alive, and that the plaintiff was net 
really suing cn behalf of all the rev ers io ner s 
as he pretended, but only in his own selfisn 
interests, and that the Court's discretion should 
net be exercised in his favour; and he allowed 
to maint ain it as per the ruli n g in ‘VELU SE- 
THURAYAR v. KARUPAYAMMAL’, 1945-2 
Mad L J 442, since the circumstances for de¬ 
viating from that rule laid down in ‘LAKSH- 
MIAMMAL v. ANANTHARAMA IYENGAR. 
AIR 1937 Mad 699. were different from those 
in the present suit. 

(5) Defendants 1 and 2 had, of course, vigo¬ 
rously contested the plaintiff's suit, and alleged 
that the plaintiff was neither a relative nor a 
reversioner; but an utter stranger not interested 
in Kari Virappa’s properties. They also stated 
that the plaintiff was civilly dead, ana was ms- 
entitled, as a ‘sanyasi’, from claiming any,le- 
versicnary rights, even if he had any. The.* 
asserted that the adoption cf the second cefen- 
dant was perfectly valid and binding, as it 
oerfermed in pursuance of the imperative ana 
insistent wishes ' f Kari Virappa, who warned 
to orovide for his spiritual ana worldly wel¬ 
fare after his death, and was also approved d 
bv P W. 10. the only surviving original 
tee, who ‘alone was required to be canned and 
whose approval was quite enough. Of course, 
they denied the truth and validity °* *** *£ 
!e S ed co-option of three trustees. Defendants 
6 and 7 were only P^^cns who got• sa gl f °r 
quests under the will of Kan ^ rrh M>ted 

darts 3 and 4 were two of tne 
trustees (the third one being the 
self.) i defendant 5 sras the surviving o.^ 
trustee (P. W. 10). Defendants 3 too ^ 
vigorously supported the p’amtifTs ca^e. 

(Their*Lordships then reviewed the 

and held that the plaintiff was an agna.e 
was entitled to maintain the actio-.) 
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(6) The next contention was that even if 
the factum of the adoption of the second de¬ 
fendant was proved, and that P. W. 10, the 
only original surviving trustee, approved of 
that adoption and attended the ceremony, the 
adoption would still be invalid under the will 
Ex. P-2(a), of Kari Virappa, since the will sti¬ 
pulated that the first defendant should adopt 
only a boy approved by the respectable persons 
appointed by him in paragraph 14 and so all the 
i-^five persons named in paragraph 14 should give 
a joint approval, and that if anyone of those 
five persons did not accept the trusteeship, or 
died before the adoption, or refused to give 
their approval, the adoption would be invalid. 
Mr. Alladi Krishnaswami Aiyar, who urged this 
point as the strongest thing in favour of the 
appellant, relied on paragraph 965 of Hals- 
bury’s Laws of England, Volume 25, and some 
* passages on pages 159 to 162 of Farwell on 
‘Towers’* and several Privy Council and Bom¬ 
bay and Madras rulings. Farwell remarks thus 
at p. 159: 

“The consent of any person required to con¬ 
sent, and also all formalities annexed to the 
execution, must be respectively given and 
perfected during the lifetime of the donee of 
the power.” 

At pages 161 and 162, he remarks, 

“If a power is given, to be executed with 
the consent of one or more persons, and that 
one, or any one of the others dies, the power 
is gone.” 

' Paragraph 965 of the Halsbury’s Laws of Eng¬ 
land, volume 25 is only to the very same effect. 
Of course, this represents the law in England 
r-Vas well as in India in all cases where the con¬ 
sent of any person entrusted with a power is 
required, and where ‘naked power’ is given to 
such persons. At page 512 Farwell has remark¬ 
ed: 

“Mere powers, as distinguished from trusts, 
are strictly construed, and can only be ex¬ 
ercised by the persons who are either ex¬ 
pressly or by reference, designated as donees 
of the power.” 

He goes on to add that such powers cannot 
be exercised after the death of the persons 
designated, and that a bare power given to 
two or more cannot be executed by the survi¬ 
vor. But he and Hailsham and all others agree 
that where a power is annexed to an ‘office*, 
like executors, trustees, etc., all persons who fill 
that office can exercise that power. 

(7) The learned advocate for defendants 1 
and 2 urged that in the present case no ‘power* 
at all was given to the persons appointed as 
trustees in paragraph 14 by the testator, but 
only their approval as trustees of the boy 
adopted by the widow was required. It was 
u/ged further by the learned advocate for 
mdants 1 and 2 that paragraph 3 of the will 
ady extracted, showed beyond all possibi- 
of doubt that the testator was very keen 
on adopting a son for his temporal and spiri- 
benefit to continue his line and to conform 
rWuh his ‘kulachara*, and that this so obsessed 
that he even made a provision for the 
ep to adopt a boy for him if the first 
want should die without making any adop- 
illegal thing, as held in ‘AMRITO LAL 
if SURNOMOYEE DASI’, 27 Cal 996 and show- 
«*l>y the very illegality of the provision his 
ale anxiety thErt. a child should be adopted 


for him to continue his line and fulfil the ‘kula- 

chara’. 

• 

(8) Mayne has remarked at page 215 of his 
Hindu Law & Usage "the rules of construction 
of authorities to adopt have been laid down by 
the Judicial Committee in ‘VENKATANARA- 
SIMIUy APPARAO v. PARTHASARATHI AP¬ 
PARAO’, 37 Mad 199 (P C) and in ‘RAJENDRA 
PRASAD v. GOPAL PRASAD’, 57 Ind App 296. 
Apparently the construction will be more liberal 
whenever the paramount intention to be gather¬ 
ed from the language of the will or the autho¬ 
rity is religious than when it is secular (‘VEN¬ 
KATA NAEASIMHA APPARAO v. PARTHA¬ 
SARATHI APPARAO’, 41 Ind App 51 and 
‘RAJENDRA PRASAD v. GOPAL PRASAD', 
Vl Ind App 296). But both the objects viz. to 
secure spiritual benefit to a man & to continue 
his line are meritorious in the view of the 
Hindu law and both are in consonance with 
the feelings known to prevail throughout the 
Hindu Community (SURYANARAYANA v. 
VENKATRAMANA’, 33 Ind App 145). Where an 
authority to adopt is given by a husband, the 
presumption is strong that he desires to be re¬ 
presented by an adopted son. The Courts would 
not be astute to defeat an adoption not clearly 
in excess of the power given by placing a 
narrow construction of the words of the autho¬ 
rity ‘BHAGVAN KOER v. DHANUKDHARI 
PRASAD SINGH’, 46 Ind App 259; ‘MUTSAD- 
DILAL v KANDANLAL’, 33 Ind App 55: 28. 
Allahabad 377. The learned advocate for* 
defendants 1 and 2 urged that a liberal con¬ 
struction should be given to the words of para 
3 of the will and paramount intention of the 
testator, to have an adopted son, carried ou 
and the adoption upheld. He pointed out tha. 
an absolute and unlimited power was given to 
the widow to adopt as many times as would 
be necessary, should the previous adoption be 
unsuccessful; and that the direction that she 
must adopt only a boy approved by the res¬ 
pectable person appointed by him in paragraph 
14 should be taken to be merely ‘recommenda¬ 
tory’ and not mandatory, that failure to go by 
that direction would not make the adoption in¬ 
valid, that, in any event, the direction was intend¬ 
ed only to operate regarding the five persons ap¬ 
pointed by the testator himself as trustees in 
paragraph 14, and only the trustees alive at 
the time of the adoption need be approached by 
the widow for approving the adoption, and 
that as the approval of P. W. 10, the sole sur¬ 
viving trustee, to this adoption had been asked 
for and given,, the adoption was perfectly 
valid in any event. We agree. There is no 
doubt whatever in our minds that the testator 
was very very anxious to have a boy adopted 
for him in order to continue his line for both 
temporal and spiritual purposes, the 
word "kulachara” indicating the spiritual 

?°rY e L. wh ^ ch 3130 further reinforced by the 
testator’s having been a ‘Pattadhikari’ of a 

mutt, and having been deeply interested in 
the maintenance of a Sanskrit ’Patasala’, named 
expressly m the wdl as a thing to be looked 

?i? J nd . eed \ the ver Y Provision in 

the will for the trustees to adopt a boy for him 

in case his widow died without adopting one 
aU°afste^ 30X1617 to have 311 ad °Pted son at 

(9) No d °uht, as per the rulings of the Privy 
Council in ‘VENKATA NARASIMHA v PAR 
THASARATHI’, 37 Mad 199 and T^JENDRA 
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PRASAD v. GOPAL PRASAD', 10 Pat 187 and 
the rulings of the Bombay High Court in 
’RANGUBAI v. BHAGIRATIBAl’, 2 Bom 377 
and of the Madras High Court in ‘JANAKIRA- 
MAYYA v. VENKATALAKSHMAMMA’, 1931 
Mad W N 473, a power to adopt must be exer¬ 
cised strictly in accordance with the * terms, 
and the rules prevailing in England as to the 
construction of powers applicable thereto, though 
in construing a document, whether in English 
or the vernacular, the fundamental rule is to 
ascertain, the intention from the words used 
and the circumstances are to be regarded only 
to show the intended meaning of the words 
used. We are satisfied from a reading of the 
-will of Kari Virappa that he intended his 
widow to adopt as many times as was neces¬ 
sary, out of her own free choice, without res¬ 
tricting the choice to relatives etc., and without 
delegating the selection of the boy to the 
trustees or compelling her to select the boy m 
consultation with them. His intention was un¬ 
doubtedly to enable her to select the boy she 
liked, but only to get the approval of that boy 
by the original trustees who happened to be 
alive and holding that office at that time. 

(10) It is not a case here as in the case of 
'VENKATA NARASIMHA v. PARTHASARA- 
THI’, 37 Mad 199, where the two widows of the 
testator were jointly given a power to adopt, 
and it was held, therefore, that one widow 
could not adopt by herself as she had not been 
given the sole power to adopt a boy, as in 
this case. Nor is this a case like ‘RANGUBAI v. 
BHAGIRATHI BAI’, 2 Bom 377, where the 
previous consent of the Government to the 
adoption was made a condition precedent, in 
this case, there is no condition precedent at all 
to the widow’s adopting any boy she liked. 
She was only asked to adopt a boy who had 
the approval of the original trustees appoint¬ 
ed under paragraph 14, meaning thereby the 
trustees in their ‘official capacity’ and enabling 
therefore a surviving trustee. Tike P. W.10. to 
give the consent. Nor is it a case as in AMRITO 
LAL v. SURNOMOYEE DASI’. 27 Cal 996. where 
a widow was authorised to adopt only in con¬ 
junction with two other executors, or as in 
RA.TENDRA PRASAD BOSE v. GOPAL 
PRASAD’, 10 Pat 187, where the widow 
was allowed to adopt only with the pre¬ 
vious permission of the testator’s father 
or as in the case of ‘JANAKIRAMAYYA 
v VENKATALAKSHMAMMA’, 1931 Mad WN 
473 . where the widow was given the 
power to adopt only acting in conjunction 
with the testator’s mother. 

(11) We are satisfied that none of the rulings 
relied on by Mr. Alladi Krishnaswami Aiyar 
for holding the adoption invalid would apply 
to the circumstances of this case. TA _ 

(12) The ruling in ‘VENKATANARASIMHA 
v. PARTHASARATHP. 37 Mad 199. will not 
apply. There is no question of joint power 
given to two widows here and the conse¬ 
quent necessity for both the widows to ac 

jointly before adopting a person Pointlv 

rase It is because of the two widows jointly 
empowered that their Lordships held that to 
hold that one of the widows could adopt a son 
ofter the death of the other widow would be 
providing for a period of time which the testa¬ 
tor- left unprovided for and would be making 

‘an additta to testamanl*^ 
which no Court, construing a will, was en 
titled to do. Here, however, there are no two 


widows, but only a single widow. Nothing 
need be added to the testamentary dispositions 
of this testator for holding this adoption to ue 
valid. Indeed, it will only be carrying out the 
testamentary dispositions of the testator and 
construing the will in the way he want¬ 
ed. Nor was any power given to the 
five trustees appointed by the testator in para¬ 
graph 14 of his will to select a boy for adop¬ 
tion, much less to force that boy on the widow 
and disentitle her to adopt any boy other than 
the boy they selected. The so-called ‘power’ given 
to the trustees under the testator’s will was 
simply a power to ‘approve’; in other words, 
it is ’no real power’ at all. The Canarese word 
used is “oppida”, or approval, and not ‘anu- 
mathi’ or permission, much less “hakku" or 
right. 


(13) In ‘RAJENDRA PRASAD BOSE v. 
GOPALA PRASAD’, 10 Pat 187, also, an adop¬ 
tion by the widow was expressly made sub¬ 
ject to a condition precedent, namely, the 
approval of the testator’s father and could not 
have been made by the widow herself acting 
alone. It was not a case of ‘mere approval’ as 
here Their Lordships of the Privy Council 
remarked in that case, 

“It is important to bear in mind that Rama 
Prasad could not have married many years 
before the ‘anumathpatra’ was executed, and 
his wife was then only 13 or 14 years of age. 

It is unlikely that he could have ever wished 
that his girl-wife should have an unrestrict¬ 
ed choice in the selection of his adopted son 
to the extent of allowing her to bring a 
stranger to inherit his property. In their 
Lordships’ opinion, the words “with the per-r, 
mission of my father” created a ‘condition 
precedent’ to the exercise of the power cf 
adoption certainly during the lifetime of the 
father, and there is no reason for holding tnat 
the words are to have a different effect after 
the death of Golak (the father).” 

Here, the widow was not a young girl, when 
the testator died, as in that case, but was 31 
years old at the time of the will and had lived 
With her husband, the testator, for many years 
and had infused such confidence in him that 
he had asked her not to make one ^option but 
as many adoptions as necessary in order 
carry out his paramount intention of■ bMjg* “ 
adopted son to continue his line and fulfil the 

kU nTf a So too. in ‘JANAKIRAMAYYA v VEN¬ 
KATALAKSHMAMMA’, 1931 Mad W N 473 
one of the important reasons given f or holing 
the adoption invalid, on construing he will, WM 
that the will provided for the devolution the 
properties in the contingency of no adoption W 

asM as es _ 

(15) It has been held m IN RE SM when ? 

TICK v. SMITH’. (1904]LL Ch Ma « Ann Smith, 
testator appointed his wife, aD r h j s friend, 
his brother, Charles Smith, aM ^ 

Robert Bell, executors Mid the power 

his estate, it must be pnsxa»* * incident to 
was given to them ex offle ^ aving been am ple 
their office, in spite of ^^ dence in them, and 
indications of personal commence 
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.that the power given to the trustees passed to 
the office of the holder or holders thereof for the 
time being. Here, therefore, even if the five 
trustees appointed under paragraph 14 of the 
will are held to have a power to approve of 
the adoption, that power must be held to be 
given to the trustees ‘officially’, and to have 
devolved on the surviving trustee, P. W. 10, 
whose approval will be quite sufficient. We 
, Jagree with the lower Court in holding that no 
• '•'trustees had been really ‘co-opted’ in 1934, as 
pretended, and that the evidence regarding 
such co-option is worthless and was rightly dis¬ 
believed, being unfit to be acted upon, these 
trustees having not joined in Ex. P-16, issued 
shortly after their appointment, and having 
done nothing after their supposed appointment, 
and even the resolution regarding their appoint¬ 
ment being highly suspicious. 

(16) Mr. Alladi Krishnaswami Aiyar’s argu¬ 
ment that all the five trustees appointed in 
paragraph 14 should give a ‘joint consent’ is 
unsustainable in this case, because the so- 
called “power” has been given to the trustees 
‘officially’, and not to each personally, and, so, 
may be exercised by the holder for the time 
being, as held in ‘IN RE SMITH; EST1CK v. 
SMITH', (1904) 1 Ch 139 and in paragraph 957 
of Halsbury’s Laws of England, Vol. 25 and 
also by Farwell. It has b^en expressly heid 
by the Privy Council in ‘BALA GANGADHAR 
TILAK v. SRINIVASA PANDIT’, 39 Bom 441, 
that where a Hindu testator, by his will, ap¬ 
pointed five trustees for his property and gave 
power to his widow to adopt a son with their 
consent and advice and one of the trustees 
declined to act, the consent of the declining 
i. trustee was not necessary and that the adoption 
made with the consent of the other four trus¬ 
tees was valid. Their Lordships did not decide 
the question as to what would have happened 
if only the majority of the trustees who func¬ 
tioned had agreed to the adoption. Possibly, 
that decision would have depended on the rea¬ 
sonableness of the refusal. An unreasonable 
refusal, motivated by corrupt or improper mo¬ 
tives, might have been ignored, and the tes¬ 
tators paramount intention to adopt carried 
out, & the adoption upheld, if it was of suit¬ 
able boy, as in this case. Though the plaintiff 
had urged at firs: that the boy adopted in this 
case, namely, defendant 2, was unfit in general 
and as not belonging to the testator’s family 
poup of agnates, this objection was not proved 
by any evidence and was not even pressed be¬ 
fore us. The second defendant is obviously a 

eii j?Ei d s . ultab j e b .°y from the same community, 
eligible for adoption, as spoken to by D. Ws. i 

nf Pw as , is clear from the approval 

? r ' w - 10. the sole surviving trustee. That 
he was not the testator’s agnate or relative is 
no ground for disqualification, even if true. 

-V,, In ‘RATTANLAL v. BAIJNATH’ ILR 

Sat 8 wh 9 Lah b l ? e Pnvy CouncU has h eld 

SLXfan/ t ® stator , appointed four 

twtk Provided, by a clause in his will, 

«.uL Ule u Said exccut ors should be competent to 
b °£ of g ° od family in the neighbourhood 
half hav ? h“n adopted by his wife on his be- 
tjn!r a ? d ?ne of the executors after consulta- 
g^hthe others selected a boy to be adopt- 
was Wld ™ adopted him, the adoption 

£ S d ’ e . Ven ^h the other three eJcecu- 
bov not 35X60 the widow to adopt that 
» or even expressed to her their approval of 


the adoption. In that case, the widow was not 
given the power to adopt a boy, as here, and 
the executors were asked to select the boy. 
It follows that in this case the adoption would 
have been easily held by their Lordships to be 
valid. 

(18) In ‘SURENDRA NANDAN v. SAILAJA 
KANT’, 18 Cal 385, it was held that where a 
Hindu appointed one K, as manager of his pro¬ 
perty under his will, and added that his widow 
“will adopt a son with the good advice and 
opinion of the manager”, and the widow want¬ 
ed to adopt a bey and intimated her intention 
to the manager and requested him to come 
and see the ceremony performed, and he de¬ 
clined to receive the letter, and the widow even¬ 
tually adopted the boy without his consent, the 
adoption was not invalid for lack of such con¬ 
sent, as such consent was ‘not a condition pre¬ 
cedent’ to the validity of the adoption. But, of 
course, it is unnecessary to rely on that as we 
are satisfied that P. W. 10 did approve’ of the 
adoption and did attend the function with his 
wife, as sworn to by D. Ws. 1 to 5 and 7. In 
the end, therefore, we have no hesitation in 
agreeing with the learned District Judge that 
the adoption of the second defendant by the 
first defendant was valid and binding on the 
plaintiff and other reversioners. 

09) The last contention was that the learned 
District Judge erred in awarding compensatory 
costs to the first defendant by making up his 
past record of litigation, and relying on it for 
tlmt purpose, though no compensatory costs 
could have been awarded in the circumstances 
of trus suit, which involved arguable and com¬ 
plicated questions of fact and law and could 
not be held to be frivolous and vexatious We 
agree The very fact that this suit had to be 
argued strenuously on both sides, in the lower 
Court and here, an a that the judgments have 
nad to be elaborate after weighing the conten¬ 
tions on both sides, will show that the suit 
was not frivolous and vexatious, and that this 
W3 f , not a case * or awarding ‘compensatory 
costs. The past activities of the plaintiff in 
filing suits, and his propensity to file suits for 
getting properties, should not, in our opinion 
have been considered for this purpose any more 
than the bad character of an accused can be 
considered for convicting him when there : s 
no other evidence. So, we set aside the order 
regarding compensatory costs. 

th !. e ? d ' theref °re, we modify the 
judgment and decree of the lower Court by 
deleting the award for compensatory costs to 
d6 * 6od . ant 1 and confirm them in all other 
respects. We dismiss this appeal except to 

‘ef) e of e t n hV ndiC f te r ab0Ve - wdb °osts (one 
l andV estlng respondents, defendants 

C.R.K./D.R.R. 


Appeal dismissed. 
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t (a) Madras Hindu Religious and Charit¬ 
able Endowments Act (XIX (19) of 1951), Sec¬ 
tions 20, 21, 25 (4), 26. 28. 29, 30 (2), 31, 53, 54, 
55 (2), 56, 58 (3), 59. 63 to 69, 70, 76, 89 and 99 
— Validity — (Madras Hindu Religious Endow¬ 
ments Act (II (2) of 1927) — Validity) — (Con¬ 
stitution of India. Arts. 19 (1) (f) and (5), 25, 
26, 27. 204, 245, 246, Sell. 7, List III, Items 28 
and 47.) 

Sections 20. 21, 25 (4), S. 26 (to the ex¬ 
tent S. 25 (4) is made applicable), Ss. 28, 
29, 30 (2). 31, 53, 54, 55 (2), 56, 58 (3). 
59, 63 to 69 in Chapter VI, Ss. 70 (2) (3) 
(4), 76. 89 and S. 99 (to the extent it gives 
the Government virtually complete control 
over the Mathadhipathis and Mutts) of the 
Madras Hindu Religious and Charitable 
Endowments Act (XIX (19) of 1951), are 
ultra vire^ the State Legislature in so far 
as they relate to Shirur Mutt in South 
Kanara District and other mutts of a simi¬ 
lar nature. (Para 62) 

(Obiter): The sections in the earlier Act 
viz., Madras Hindu Religious Endowments 
Act (II (2) of 1927), which correspond to 
the sections of the new Act XIX (19) of 
1951 enumerated above as being ultra 
vires, will also be ultra vires). (Para 62) 
The subject-matter of the impugned Act 
no doubt falls under item 28 of List III of 
the Seventh Schedule to the Constitution 
but unless the power to legislate has been 
exercised within the limits laid down by 
the Constitution the impugned Act cannot 
be upheld as valid law. (Para 27) 

The impugned Act infringes Art. 19 (1) 
(f) of the Constitution. The effect of the 
legislation is practically to reduce the Ma- 
thadhipathi to the position of a servant, 
subordinate to the Government even in res¬ 
pect of rights relating to property. The 
executive administration replaces the sta¬ 
tutory control by the Board. The mathadhi- 
pathi is bound to obey all lawful orders 
emanating from the Government down to 
the Assistant Commissioner. The premises 
of the Mutt and the places of worship and 
meditation are not immune from inter¬ 
ference by the Government. (Para 33) 
The power to hold property carries with 
it the power to enjoy and utilise the in¬ 
come in a manner in which the person 
holding the property is entitled to spend it 
under law. This power is unduly and un¬ 
reasonably restricted by S. 54 of the new 
Act. (Para 33) 

The Act leaves nothing in the Matha- 
dhipathi except a vestige of a right to call 
himself a Mathadhipathi with no power to 
manage the property, to deal with its in¬ 
come, to apply its surplus for the objects of 
the institution at his discretion and choice 
which is a right well recognised and esta¬ 
blished. . < Para 34) 

The argument that the appointment of 
the manager or the executive ofiicer paid 
or otherwise, and the notification procedure 
relate only to secular affairs of the mutt 
and do not trench upon the religious affairs, 
loses sight of the fact that a separation 


of religious affairs from secular affairs of 
a Mutt in such watertight compartments 
is not possible. The property of the mutt 
and its income exist for one purpose and 
only one purpose and that is the religious 
purpose. It has to be applied and utilised 
for the maintenance of the mutt, for carry¬ 
ing on the worship and for the propagation 
of the religion. (Para 34) 

The restrictions imposed are so drastic 
in scope that they go beyond the object 
sought to be achieved. AIR 1950 SC 211 
and AIR 1951 SC 118, Rel. on. (Para 35) 


Sections 21. 23, 24 and 54 of the new Act 
undoubtedly vest very large powers in the 
commissioner and are certainly calculated 
to interfere with the practice of religion 
i.e. the carrying on of the worship and the 
propagation of religion by instructing the 
disciples and initiating them into the fold 
of religion and therefore constitute an in¬ 
fringement of the right under Art. 25 of 
the Constitution. (Para 39) 

The Sivali Brahmin Community t 0 which 
the Shirur Mutt belongs is a religious de¬ 
nomination entitled to the protection of the 
right guaranteed under Art. 26. The im¬ 
pugned Act in so far as it takes away the 
rights to administer the religious and secu¬ 
lar affairs of the Shirur Mutt is invalid as 
infringing Art. 26. (Para 42) 


Section 76 (1) of the new Act is ultra 
vires the State Legislature as it offends 
^rt. 27 of the Constitution. (Para 57) 
The levy of five percentum of the in¬ 
come of a religious institution provided for 
n S. 76 (1) of the new Act is a “tax” 
vithin the meaning of Art. 27. (Para 46) 
The levy of contribution is not in direct 
ironortion to the benefit any given reli- 
•ious institution may derive from the ser¬ 
vices rendered by the Government and 
heir officers within the meaning of 
; 76 (1). The services of the Government 
ind their officers may not be in direct rela- 
ion to the income either of any given reh- 
;ious institution. But the contribution 
iears a fixed proportion to the income ol 
he religious institution. It is the capacity 
o nay and not the benefit conferred that 
eerns' to be the guiding principle of fixing 
he quantum of contribution a religious in¬ 
stitution can be called upon to pay under 
5 76 (1) of the new Act. That is more 
n accord with the "contribution being 
dewed as a ‘tax’ rather than as a^fee^. ^ 

The fee contemplated by item *17 of List 
[II of the Seventh Schedule to the Const 
ution need not necessarily be nominab B 
he element of compulsion which is a 
ntegral part of a tax need not 
d resent in the fee. * A f 

It is not really necessary that the A t 


* 


*■ 
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therefore speaks in Art. 27 of specific appro¬ 
priation, it can only refer to the appro¬ 
priation contemplated by Art. 204 of the 
Constitution and not any other independent 
or specific appropriation, not permitted or 
warranted by the Constitution. . (Para 54) 

It is not every item of the expenditure 
included in the maintenance of religious in¬ 
stitutions that need come out of the tax. 
before a tax can be declared as offending 
the provisions of Art. 27 of the Constitu¬ 
tion. That the tax was utilised specifically 
for meeting a portion of the expenditure 
of the maintenance of its affairs, is enough 
to bring it within the mischief of Art. 27. 

(Para 54) 

The liability to pay the tax imposed by 
S. 76 (1) on the institution falls on the 
trustee under S. 78 of the new Act, and he 
is certainly a person within the meaning of 
•Art. 27. - (Para 55) 

The audit fees prescribed by S. 76 (2) 
stands on a different footing and they can¬ 
not be treated as taxes. (Para 56) 

The Pedu Dikshitars in whom the 
management of the temple at Chidumbaram 
in the South Arcot District is vested are 
both the managers and the archakas and 
they have a substantial beneficial interest 
in the income. (Para 77) 

The Pedu Dikshitars who are Smartha 
Brahmins, form and constitute a religious 
denomination or in any event, a section 
thereof. They are even a closed body, be¬ 
cause no other Smartha Brahmin who is 
not a Dikshitar is entitled to participate in 
the administration or in the worship or in 
the services to God. It is their exclusive 
and sole privilege which has been recog¬ 
nised and established for over several cen¬ 
turies. The' notification No. G. O. Ms. 894 
Rural .Welfare, Dated 28-8-1951 published 
In St. Fort George Gazette on 4-9-1951 
seriously interferes with their right to 
manage the affairs in matters of religion to 
own and acquire movable and immovable 
property, and even to administer such pro¬ 
perty in accordance with law. A law which 
■substantially deprives the religious denomi¬ 
nation of its right to administer the pro¬ 
perty of the denomination leaving only a 
scintilla of. the right in the denomination 
cannot be justified and upheld as an exer¬ 
cise of the power to regulate the adminis¬ 
tration of the institution. Nor i s it reason¬ 
able restriction within the meaning of Art. 
19 (5) of the Constitution. The provision, 
therefore, relating to the notification and 
the notification actually issued are opposed 
to‘ the fundamental rights granted to the 
individual and guaranteed by the Constitu¬ 
tion under Art. 19 (1) (f) and to the 
denomination under Art. 26 and, therefore, 
cannot be upheld. (Para 78) 

The right of appeal to the Board under 
the earlier Act and the vesting of the ex¬ 
clusive jurisdiction without any remedy in 
the Commissioner and the Government to 
take the serious step of replacing the admi- 
iQistration by the Dikshitars by an execu¬ 


tive officer without a power of judicial 
review of any sort is to say the least, un¬ 
reasonable and unjust. The limitations of 
the nature contained in Chapter VI of the 
new Act and Chapter VI-A of the earlier 
Act, cannot but be held to infringe the very 
fundamental principle of jurisprudence that 
no man should be a judge in his own cause 
and are, therefore unreasonable and un- 
• just. (Para 78) 

In the case of Sri Sabhanayakar Temple 
at Chidambaram, the position of the Dik¬ 
shitars, labelled trustees of this temple, is 
virtually analogous to that of a Mathadhi- 
pathi of a Mutt, except that the Pedu Dik¬ 
shitars of this temple, functioning as 
trustees will not have the same dominion 
over the income of the properties of the 
temple which the Mathadhipathi enjoys in 
relation to the income from the Mutt and 
its properties. Therefore, the sections which 
are held ultra vires in relation to Mutts 
and Mathadhipathis will also be ultra vires 
the State Legislature in relation to Sri 
Sabhanayakar Temple, Chidambaram and 
the Pedu Dikshitars who have the right to 
administer the affairs and the properties of 
the Temple. (Para 87) 

(b) Madras Hindu Religious and Charitable 
Endowments Act (XIX (19) of 1951) — Act 
does not infringe Arts. 14 and 15 of the Con¬ 
stitution—(Constitution of India, Arts. 14, 15.) 

The impugned Act does not violate either 
Art. 14 or Art. 15 of the Constitution of 
India. The classification of institutions 
and endowments based on religion, Hindu, 
Muhammadan or Christian, cannot be said 
to be either arbitrary or unreasonable 
having regard to the object sought to be 
attained viz., the better administration and 
management of such institutions. It is not 
a classification or division made for the first 
time by the State Legislature. The distinc¬ 
tion existed for nearly a century. As the 
incidents and the nature of the institutions 
and endowments of different religions differ 
in several respects, it cannot be said that 
the classification is based solely on religion 
as the institutions included in the classifi¬ 
cation are religious as well as secular and 
having regard to the object in view, the 
institutions having several common features 
are rightly classified under one group. Art. 

14 does not prevent the legislature from 
taking up one set of institutions for 
legislative consideration at one time and en¬ 
acting laws in respect of them reserving 
the other types of institutions for considera¬ 
tion to a future date. (Para 29) 

(c) Constitution of India, Art. 19 (1) (f) — 
Property, meaning of. 

‘Property’ as used in Art. 19 (1) (f) in¬ 
cludes even incorporeal rights. The addi- 
turn of the nght <to dispose of property in 
Art. 19(1) (f) along with the right to acquire 
and hold is not intended to give a deftnition 
of property so as to limit it to disposable 
property. Property may be inalienable but 
yet a person, may be entitled to hold it as 
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in the case of inalienable service in a ms. 
AIR 1951 Bom 86. ReL on. (Para 32) 

The head of a mutt is not a bare trustee 
but occupies a peculiar position and has 
beneficial interest in the mutt property and 
its income. The head-ship of a mutt can 
therefore be considered as property within 
Art. 19 «) (f). 

An idol is a juristic person capable of 
taking and holding property. The right to 
possession and management, however, of 
the property endowed to the idol is in a 
manager or ‘Dharmakartha* or shebait and 
the manager represents the idol in all tran¬ 
sactions and suits. Usually, the dharma- 
kartha has no beneficial interest and the 
property is not vested in him. The autho¬ 
rity of the manager is analogous to that of 
a guardian of an infant heir and his liabi¬ 
lity in respect of his Management is analo¬ 
gous to that of a trustee. But if the 
dharmakartha or the head of a Mutt has a 
beneficial interest in the property and its 
income, such rights are "property” within 
the meaning of Art. 19 (1) (f) of the Con¬ 
stitution. (Para 77) 

(d) Constitution of India. Art. 26 — Scope 
— Denomination, meaning of. 

The dictionary meaning of the word ‘de¬ 
nomination’ as given by Webster is “a col¬ 
lection of individuals classed together under 
the same name; now almost always speci¬ 
ally a religious sect or body having a com¬ 
mon faith and organization and designated 
by a distinctive name”. There being seve¬ 
ral religions in India such as Islam. Chris¬ 
tianity, Zorostrianism and Hinduism, it may 
not be wrong to take Hinduism and the 
members of that religion as constituting a 
religious denomination in a larger sense 
or if it should be taken in a limited sense 
Advaita, Dwaita, Visishtadwaita, Saivaites 
may be another classification and the mem¬ 
bers of each faith may be treated as mem¬ 
bers of one denomination. Even taking it 
in the sense as only a ‘sect writ large’ the 
division of the members of the Hindu reli¬ 
gion based upon a system of phylosophy 
which is adopted by a group of members 
may be treated as a denomination or sect 
and any section of that denomination, and 
a division made either on territorial or sec¬ 


tional basis, may be treated as a section 
thereof. The contention that the denomina¬ 
tion contemplated by Art. 26 is not identi¬ 
cal with a religious sect or members of a 
religious persuasion but it must be a clos¬ 
ed body like a Corporation cannot be accept¬ 
ed. It is rather difficult to dissociate the 
religious affairs of an institution from the 
property or its secular affairs. The secu¬ 
lar affairs are only directed for the pur¬ 
pose of better management of the religious 
affairs for which alone the institution ex¬ 


ists. 


They are inextricably mixed up. 

(Paras 40, 41) 


Article 26 is concerned with religious in- 
stitutions and the consideration of the ques¬ 
tion whether there is any beneficial owner- 
ship in the properties of the institution b> 


the members of the denomination is irrele¬ 
vant as it is solely concerned with the in¬ 
stitution which exists for spiritual and not 
for material benefit. (Para 42) 

It is unnecessary, that in order to claim 
the benefit.of Art. 26 a religious denomina¬ 
tion should be capable of holding all the 
four rights in the four sub-clauses of that 
Article. Each clause recognises a distinct 
and separate right. The denomination may 
exercise all or any of those rights and it 
is unnecessary that it should own all the 
rights before it can claim recognition as a 
religious denomination. (Para 43) 

(e) Hindu Law — Religions Endowments — 
Mutt — Mathadhipathi — Position of—Powers 
and duties of. 


The head of a mutt is not a trustee in 
the sense in which that word is used in 
the law of Trusts and his position cannot 
be brought under any legal label known 
to English jurisprudence. He is not even a 
life tenant in respect of the properties per¬ 
manently vested in the mutt or the reli¬ 
gious institution. He has a right to the 
income but he has no power of disposition 
over the corpus unless necessity or benefit 
is established. He has large powers over 
the surplus of the income after meeting 
the demands of the institution such as its 
maintenance, the maintenance of the disci¬ 
ples and the performance of the daily wor¬ 
ship etc. He has the discretion to use the 
surplus for spiritual objects and that dis¬ 
cretion is unfettered so long as the surplus 
is not diverted to any immoral or wicked 
purposes. He has the liberty to accumulate 
the income. The ‘padakanikas’ are at his 
absolute disposal. If, however, it is esta¬ 
blished that any specific property has been 
vested as a trustee in the head of the'mutt, 
to that extent and in respect of that pro¬ 


perty, he becomes a trustee. In other res¬ 
pects he is not liable to account for the in¬ 
come much less to the ‘padakanikas.’ He 
is a person with manifold rights and duties. 
He is the spiritual head; he is the teacher 
and the guru. He has to carry on the wor¬ 
ship of the deity installed in the mutt, 
maintain the disciples and prorogate the 
views of the religion of the institution. His 
life is one of dircipline and non-attachment 
to worldly thing.* and he is expected to 
meditate and stucy and further the creed 
of the mutt. Such institutions are autono¬ 
mous bodies governed and controlled by 
the directions and orders of the head of the 
Mutt. He is treated almost as a represen¬ 
tative of the Godhead by his disciples and 
the followers. He is held in high esteem 
and the disciples consider any extraneous 
control over the head as lowering the ca¬ 
nity and the prestige he enjoys as ™ 
head. These are some of 
and duties of a Matathipathi ial 

that to some extent he has JJjbeneita^ 
ownership of the properties white m 
Dect of some of the properties he may oe a 
Sa° S er° m N 0 doub? 
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cannot be dissociated as they are inextri¬ 
cably mixed up when it is once establish¬ 
ed that the property and the income 
are at the disposal of the Swami for the 
sole and exclusive purpose of the spiritual 
welfare of himself and his disciples and 
followers. Case law reviewed. (Para 21) 

(f) Constitution of India, Art. 226 — New 
ple3 — Application under, for issue of a writ 

*of prohibition against Hindu Religious Endow¬ 
ments Board, Madras, prohibiting it from pro¬ 
ceeding to frame a scheme for administration of 
Shirur mutt— Objection that the Mutt in ques¬ 
tion is not really a public religious institution 
within the meaning of Section 1(2) of Madras 
Hindu Religious and Charitable Endowments 
Act, 1951 raised for the first time in course of 
arguments before High Court—Objection, held, 
could not be entertained at such late stage in 
absence of evidence on the point. (Para 25) 

(g) Constitution of India, Art. 226 — Prohibi¬ 
tion, writ of—Existence of alternative remedy 
is irrelevant consideration in granting writ. 

A writ of prohibition lies to prevent an 
inferior tribunal from exceeding its juris¬ 
diction or even from assuming a jurisdic¬ 
tion which does not vest in it under law. 

It also lies if a provision of a statute is 
contravened by the tribunal or even if any 
principles of law are contravened. In de¬ 
ciding the question whether a writ of pro¬ 
hibition should issue or not, the existence 
of an alternative remedy is an irrelevant con¬ 
sideration when the complaint is that an 
inferior tribunal is exceeding its jurisdic¬ 
tion or is assuming a jurisdiction not vest¬ 
ed in it by law. If the tribunal is permit¬ 
ted to exercise that jurisdiction which is 
objected to, if it exercises it wrongly, the 
mischief would be done before the alter¬ 
native remedy is availed of. It is unneces¬ 
sary to insist upon a party complaining 
that he should first suffer and submit him¬ 
self to the jurisdiction which is being wrong¬ 
ly exercised or is wrongly exceeded and 
then take advantage of the alternative re- 
"tedy- (Para 26) 

(h) Constitution of India, Arts. 245, 246 — 
Powers of State legislature to enact laws — Ex- 
lent of. 

The Constitution proceeds on the assump¬ 
tion that sovereignty vested in the people 
of India and they, through the accredited 
representatives in the Constituent Assem¬ 
bly, gave themselves the Constitution. The 
*tate legislature, therefore, has no other in¬ 
dependent sovereign right to legislate apart 
.from what is contained within the four 
corners of the Constitution. (Para 27) 

UJ Constitution of India, Arts. 19 (1) (f) and 
— Applicability. 

If a person i s deprived of his rights to 
Property under Article 19(1)(f), the pro- 
Per Article to be considered is Art. 31. 
Article 19 (1) (f) applies only so long as a 
Person is not deprived of his property by 
a law enacted by a competent legislature. 

' (Para 31) 

W) Constitution of India, Part HI — Funda- 
rights — Powers of Parliament and 




Legislatures to control — Powers of Court — 
Extent of. 

The Constitution embodies the corporate 
will of the people and they have expressly 
elected through their representatives to 
surrender and forego in the larger interests 
of the State and for the welfare of the peo¬ 
ple. part of their rights to the State. The 
fundamental rights recognised in the Con¬ 
stitution no doubt to some extent consti¬ 
tute limitations on the powers of the Parlia¬ 
ment and the State legislatures to enact 
laws and these were intended in the inter¬ 
ests of and for the benefit of the minorities. 

To what extent the control should be per¬ 
mitted and whether the legislature in enact¬ 
ing a particular law transgressed its limits 
without any justification and whether such 
transgression is within reasonable bounds 
are matters left open for the Courts to de¬ 
cide. Unlike the American Constitution 
where under the power known as ‘‘due- 
process of law” the Courts have exercised 
and have been exercising a greater degree 
of freedom in declaring a law unconstitu¬ 
tional on the ground of its unreasonable¬ 
ness for deciding which no particular 
standard had been laid down by the legis¬ 
lature, under the Indian Constitution, the 
Court's function is circumscribed, and limit¬ 
ed to the extent of considering whether the 
restrictions are reasonable or not. 

(Para 30) 

(k) Constitution of India, Art. 19(5) — Rea¬ 
sonable restrictions — Meaning of. 

Reasonable restrictions on the exercise 
of the right conferred by Art. 19 may con¬ 
tain substantive as well as procedural pro¬ 
visions. The possibility of the favour be¬ 
ing abused in the hands of the executive 
may not be altogether irrelevant. AIR 1950 
SC 211 and AIR 1951 SC 118, Rel. on. 

(Para 35) 

(l) Constitution of India, Art. 25 _ Scope. 

Freedom of conscience is the minimum of 

religious liberty. It is intangible as it is 
subjective and is not capable of legal pro¬ 
tection except that a person may not be 
compelled by law to abandon his belief, 
creed or opinion. A man may not only hold 
his religious opinions but may put them to 
practice and translate them into articulate 
force by profession, practice and propaga¬ 
tion. Unless these are also protected there 
is no meaning in protecting freedom of 
conscience It is very difficult to separate 
religious belief and practice from politics 
or ethics. But in the interests of the State 
it cannot be contended, at any rate at the 
present day that such practices cannot le- 
giUmatdy be prohibited by legislation 
though such legislation might infringe reli¬ 
gious liberty. (Paras 36, 38) 
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JUDGMENT: (C. M. P. No. 2591 of 1951):— 
This and the other connected petitions relat¬ 
ing to the Guruvayur temple and the Chidam¬ 
baram temple were heard together as they all 
raised the question of the validity of the Mad¬ 
ras Hindu Religious Endowments Act, 1926, Act 
II of 1927 (hereinafter called the “earlier Act ). 
While these petitions were pending, the Madras 
Hindu Religious and Charitable Endowments 
Act, 1951 (Act XIX of 1951) (hereinafter cal¬ 
led the new Act) which repealed the earlier 
Act was brought into force by the Madras Gov¬ 
ernment on 30th September 1951 by a notifica¬ 
tion in the Fort St. George Gazette. Leave to 
amend the petitions was granted to the peti¬ 
tioners and they have bean permitted to can¬ 
vass the validity of the new Act as well. Mr. 
M. K. Nnmbiyar who appeared for the trustee 
of the Guruvayur temple argued his petition 


first and Mr. Alladi Krishnaswami Aiyar and 
the learned Advocate-General replied to that 
petition after which the petition relating to 
Guruvayur temple was allowed to be with¬ 
drawn as the Government agreed to cancel 
the decision to notify the temple and to permit 
the trustee to function. The arguments addres¬ 
sed by Mr. Nambiyar were adopted by the peti¬ 
tioners in the remaining petitions and they fur¬ 
ther supplemented the arguments addressed 
by Mr. Nambiyar. 

(2) It will be convenient to deal with C. M. 
P. No. 2591 first as it relates to a mutt & covers 
a wider field than the petition relating to the 
Chidambaram temple. Some of the arguments 
are common to both the petitions, particularly 
the scope of the articles of the Constitution 
relied on in support of the petitions as having 
been infringed by the earlier and the later 
Acts and also the effect of the two Acts on 
the rights of the petitioners. 

(3) C. M. P. No. 2591 of 1951 was filed by 
the Matathipathi of Shirur Mutt in the South 
Kanara District, praying that this Court should 
issue a writ of prohibition prohibiting the res¬ 
pondent. viz., the Hindu Religious Endowments 
Board. Madras by its President from proceed¬ 
ing with O. A. No. 471 of 1950 to frame a 
scheme for the administration of the mutt. 
Under Section 103 of the new Act, the noti¬ 
fications and orders issued under the earlier 
Act are treated as notifications or orders made, 
issued and passed by the appropriate autho¬ 
rity under the corresponding provisions of the 
new Act and as the place of the President, the 
Hindu Religious Endowments Board, Madras, 
was taken by the Commissioner appointed un¬ 
der the new Act, the Commissioner, Hindu Re¬ 
ligious Endowments Board, Madras was added 
as a party in place of the Board by C. M. H. 
No. 11917 of 1951 with the leave of Court. The 
relief, therefore, claimed against the Board is 
treated as a relief against the newly appointed 
Commissioner of the Hindu Religious and Cha¬ 
ritable Endowments, Madras. 

(4) Acling under S. 62 of the earlier Act, 
the Board issued the notification dated bin 
November 1950 stating that as the Board was 
satisfied that the endowments of the Mutt were 
mismanaged and that in the opinion of he 
Board a scheme for the administration of the 
Mutt and its endowments should ^settled, 8tft 
December 1950 was fixed for father enquiry 
into the matter and the notice also jaUed upon 
the trustees and other persons interested m 
the said Mutt to appear and show caus . e '™ t y _ 
a scheme of administration should not be set 
tied. The reasons alleged were: 

“I That the trustees of the Mutt had been 

borrowing moneys without necessity and 
spending them without takingt 
tion of the Board on major constructions 
for which there are no approved esti 
mates or plans. He has thus involved the 
institution into further‘ debts: and haj™ 

terly disregarded the directlotw dated 

him in Memo No. 75887/4b aq 

13-3-1947. . . Mutt have 

2. Properties belonging to the M aga inst 
been leased out on low rente 

the interests of the :msjitulturn. ^ many 

3. The trustees of the J® u " lie " a tion of Mul- 
rases, acquiesced m the auen {orfe $ ure 

geni transfers coni^nations; owing 
S"S3r‘S^rt Arties comprised id 
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Patta No. 2437 in Uppur have been alie¬ 
nated. 

4. The Manager has not been allowed to 
carry on his duties and the power of at¬ 
torney granted to him has been cancelled 
without reference to the Board.” 

On the 24th January 1951 the Board issued 
a notice under S. 63(1) of the earlier Act to the 
head of the Mutt intimating that in the inter¬ 
ests of the proper administration of the Mutt 
* and its endowments, a scheme of administra¬ 
tion should be settled and that further enquiry 
would be held on 15-2-1951 at 2 p. m. at the 
office of the Board in Madras, and asking the 
trustee and other persons having any interest 
in the said Mutt to make any representations 
in writing which they might wish to make in 
the said matter. To this notice a draft scheme 
was also attached. As the Board had decided 
to frame a scheme, the petitioner filed two ap¬ 
plications on 12-2-1951. the present C. M. P. No. 
2591 of 1951 and another C. M. P. No. 2592 of 
1951 and obtained stay of further proceedings, 
and this Court issued a rule nisi in C. M. P. 
No. 2591 of 1951. C. M. P. No. 2592 of 1951 
was filed for the issue of writ of certiorari to 
call for the records and quash the order of the 
Board dated 24th January 1951 deciding to 
frame a scheme. This application was dismis¬ 
sed as there was no order of the Board but 
there was only a notice and the petitioner was 
unable to produce a copy of the annexure in 
which the Board gave its reasons for the deci¬ 
sion which they had reached. The petitioner 
was given an opportunity by this Court to get 
a copy of the order but the Board somewhat 
surprisingly seems to have refused to give a 
i copy of the order on the ground that it was 
confidential. In support of this view of the 
Board, however, no rule or notification treating 
uie annexure as confidential was referred to us. 
The petition was ultimately dismissed as with¬ 
drawn on 26-2-1951. The object of the present 
petition, therefore, is to prohibit the Commis¬ 
sioner of Hindu Religious and Charitable En¬ 
dowments, Madras, from taking further steps 
m the matter of settling a scheme for the ad- 
^•strahon of the Mutt and its endowments. 

T il e Petitioner’s Mutt is known as the 
Shirur Mutt and is situated in Udipi, a small 
municipal town in the South Kanara District, 
ihe town is celebrated for its sanctity as there 
exists Sn Krishna Mutt with which is asso¬ 
ciated the name of Sri Madhwacharya. the well 
known propounder of Pluralistic Theism of the 
Hindu religion. Sanctity is attached to the idol 
of Sn Krishna which was mad'e of Saligramam 
stone as it is reputed to have been made by 
" rj i!£ a a ? d worshipped by Sri Rukmini Devi 
at Dwaraka. The image was reputed to have 
seen miraculously obtained by Swamiji from a 
wreoked on the coast of Tuluva. It was 
“SI* 1 ^y him and later after removing the 
gobichandana which was wrapped round it. it 
was installed at Udipi in the 12th century 
?:, I 4 Th ere . are also three Saligrams in the 
temple which it is claimed, were 
presented to Sn Madhavacharya by Vyasa 
P,.^ n , he took his commentary on Sri Bhagwat 

B«ia^ r ^ he o ap ?r 0V ? 1 of Vyasa at Badrinath. 
frfoKv u tl i e Krishna Mutt the Swamiji also 

u Shed o eight ?™ tts at Udi Pi each presided 
b £? Sanyasi or Swami. There is no ma- 
tathjpathi for the Sri Krishna Mutt but the 
2S®?“ of eech of the eight mutts in turn pr2 
sUes over the temple of Sri Krishna for a pj 
nod of two years m every 16 years. At every 


change of a Swami at the end of two years, a 
festival known as Paryayam is celebrated on a 
very grand scale. These eight mutts are Pali- 
mar, Aamar, Krishnapur, Puttige, Shirur, 
Sode, Kaniyur and Pejavar. The Mutts are 
linked together into four groups of two each 
as Dvandva mutts as the two mutts linked to¬ 
gether should co-operate in all matters. 

The South Kanara Manual, Vol. I. page 148 
refers to the fact that the periodical change 
of the Swami presiding over the temple of Sri 
Krishna is the occasion of a great festival 
known as Paryayam when Udipi is filled to 
overflowing by a large concourse of devotees 
not only from the District but from distant 
parts especially Mysore State. The Paryaya 
Swami is under an obligation to feed the Pil¬ 
grims at this festival and he has to meet the 
expenses of feeding from the income of the 
temple of Sri Krishna, from the income of his 
Mutt and from contributions. The rest of the 
expenditure is met either from the accumula¬ 
tions of the income already made or by bor¬ 
rowing funds. It seems to be almost a usage 
that every Paryayaswami has necessarily to 
borrow large amounts to meet the expenditure 
of the Paryaya as he would always be unable 
to meet it from the income. This information 
can be gathered from the South Kanara Ma¬ 
nual, Vol. I. pages 147 and 148 and from the 
decision of the Judicial Committee in ‘VIBHU- 
DAPRIYA v. LAKSHMINDRA’, 50 Mad 497 PC, 
on appeal from ‘LAKSHMINDRA v. VIBHUDA- 
PRIYA’, 44 Mad LJ 187. 

% 

The present Swami is the 29th disciple in 
the line of succession starting from the first 
Head who was a direct disciple of Sri Madha¬ 
vacharya. Shivalli Brahmins who are the 
followers of Sri Madhavacharya claim this as 
their exclusive Mutt. These Brahmins are 
Tulu speaking Brahmins of the Smartha sect 
and are followers of Dwaita philosophy 
founded by Sri Madvacharya. The head¬ 
quarters of these Brahmins is at Shivalli a few 
miles away from Udipi though some of them 
had migrated to other places in and outside 
the State. Sri Madhavacharya was born at Udipi 
but he also resided for sometime at Shivalli 
where he composed his 37 spiritual works — 
see the Manual at page 148 and also Thurston 
on Castes and Tribes, Vol. 1 page 378 where 
he describes the Shivalli Brahmins. 


(6) The petitioner was installed as Matha- 
dhipathi in the year 1919 during his minority 
and he assumed management only in 1926 when 
he attained majority. At that time, the Mutt 
was heavily indebted, the then income of the 
Mutt being only Rs. 18,000/- per year as esti- 
mated by the petitioner. During 1926-30. the 
indebtedness was reduced by the efforts of the 
Swami and also fresh acquisitions of property 
were made. 1931, however, was again a 
troublesome year. It was a period of his 
a P d ^ had to meet heavy expendi- 
° f feedln / ‘be Brahmins on that occasion, 
which swelled the debt to about Rs. 85,000. 
Tb’js was followed by a period, 1932 to 1946, 
Sf 1 . by h *s efforts there was again a reduc¬ 
tion in the debt. Then came the second parya¬ 
yam at a time when the necessary commodities 

f°£ trol ed by the State and the price of 
food stuffs were very high. The Swamiji natu¬ 
rally was obliged to run into further debts 

fiL tbis junc . tu I e : ‘be Board in exercise of 
the powers vested in it under S. 61 (a) of the 

earlier Act, required the Swami to appoint? 
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competent person as manager and to report 
the name of the person so appointed to the 
Board. Ultimately, one Sripathachar was ap¬ 
pointed as agent under a power of attorney 
dated 24th December, 1948. The petitioner's 
complaint is that this action of the Board was 
instigated and goaded by one Mr. A. Lakshmi- 
narayana Rao, an advocate of Udipi who was 
anxious to obtain a controlling hand in the 
affairs of the Mutts. The agent, it is alleged, 
had his own way of management of the affairs 
of the Mutt without reference to the ^wami and 
he even failed to submit the accounts to the 
Swami. Paragraph 11 of the affidavit gives 
particulars of the various charges of the 
Swamiji against his agent. Finally the Swami 
by registered notice dated 26th August 1930 
terminated the management of the said agent 
and cancelled his power of attorney. He 
called upon the agent to submit the accounts 
and also to return the other documents in his 
possession and custody. On the 28th Septem¬ 
ber, 1950 the agent sent a reply through his 
advocate Mr. A. Lakshminarayana Rao stating 
that the cancellation of the power of attorney 
was illegal as according to its terms, it could 
not be cancelled and he declined to hand over 
to the Swamiji the accounts and other docu¬ 
ments. This was followed by a suit instituted 
by the Swami on 4-10-1950 O. S. No. 280 of 
1950 in the Sub-Court, South Kanara for re¬ 
covering possession of the accounts, documents 
and other movables. 

It would appear however that a day prior to 
the ihstitution of the suit on the 3rd October 
1950, the agent perhaps anticipating the con- 
templated suit by the Swami, filed a petition 
before the Board under S. 18 of the earlier Act 
bringing to the notice of the Board the wrongful 
termination of his appointment and demanding 
a reply. On the succeeding day, 4th October 
1950. the Board immediately issued a notice to 
the Swami proposing to enquire into the matter 
on the 24th October 1950 at 2 p.m. at Madras 
and requesting the Swami to appear either in 
person or by pleader. To this notice, the 
Swami filed a reply on 21st October 1950 invit¬ 
ing the attention of the Board to the fact of 
the institution of the suit which raised the same 
questions as before them and enclosing a copy 
of the plaint for the perusal of the Board. He 
complained also that on account of the absence 
of the accounts and the papers which were 
wrongfully withheld by the agent, he was not 
in a position to sufficiently answer the charges 
levelled against him by the agent in the peti¬ 
tion. Without proceeding with that enquiry 
and without even waiting for the result of the 
suit, the Board ‘suo motu’ initiated proceedings 
under S. 62 of the earlier Act on the 6th Nov¬ 
ember, 1950 for framing a scheme and for that 
end issued a notice to the petitioner to show 
cause why a scheme should not be framed 
setting out in the notice the reasons in sup¬ 
port of the proposed action which were stated 
earlier in this judgment. 

(7) The notice was served by affixture on 
the Swami and the enquiry into the matter 
of framing a scheme was posted by the Hoard 
at Madras on the 8th December 1950, on which 
date at the request of the c ®^ se ^^ h v ?V e 
Swami it was adjourned to 21st De ^^ r * 
1950. On the 18th December. 1950 an applica- 
tion was filed on behalf of the Swami with| a 
request to the Board to issue a direction 1 to the 
agent to hand over the accounts and other docu- 
ments in order to enable the Swami to file ms 


objections. As the counsel for the Swami Mr. 
K. R. Karanth was ill, the matter was again ad¬ 
journed to 10th January, 1951. The Swamiji 
was not ready with his objections even on the 
10 tii as his advocate was still ill and a telegram 
was sent on the 9th requesting the Board to 
adjourn the matter further. This request was 
not granted & as no explanation was filed by the 
Swami, the enquiry was closed and orders re¬ 
served on the 10th. 

Mr. Srinivasan an advocate of Madras filed 
on behalf of the Swami on 11th January 1951 
a memo requesting the Board to re-open the 
matter which was declined. Thereafter, the 
Swami sent on the 13th January 1951 his writ¬ 
ten explanation to the Board which was ad¬ 
mittedly received by the Board on the 15th. The 
notes paper shows that an order was passed 
directing the framing of a scheme by the Board 
which does not however bear any date. From 
the subsequent notice issued bearing date 24th 
January 1951, it may be assumed that the order 
was passed on that date. The notice issued 
thereafter to the Swamiji required him to state 
his objections for the proposed action of the 
Board. The order of the Board which was given 
as an anr.exure was attacked by the petitioner 
in these proceedings on the merits and also on 
the ground that it contravened and infringed 
and abridged the fundamental rights regarding 
religious liberty of individuals and denomina¬ 
tions guaranateed by the Constitution. It was 
claimed that the Mutt belongs only to the Ma- 
dhwq section of the Hindu community and par¬ 
ticularly of Shivalli Brahmins. 

(8) A counter affidavit was filed on behalf 
of the Board by its secretary traversing the 
material allegations and justifying the action of 
the Board on legal grounds and also on merits. 
A preliminary objection was also raised that the 
application was premature as the final orders 
settling the scheme were not passed and that 
in any event the petitioner had a remedy by 
way of suit after the scheme was framed and 
so this application should not be entertained. 

(9) The Articles of the Constitution relied 
on by the petitioner as having been contra¬ 
vened by the impugned legislation are Arts. 14, 
15, 19 (1) (f), 25, 26, 27 and 30. In the course 
of the arguments, the extreme contention that 
the Mutt was not a public mutt was for the 
first time raised. On the merits the order was 
attacked on the grounds: 

1. that the Board acted with bias and this 
was founded on some allegations made in t £ 
affidavit supported by other affidavits;against 
the President of the Board and one of the com¬ 
missioners who it was alleged were hand w 
glove with Mr. A. Lashminarayand Rao and Mr. 
Sripathachar when they visited Udipi on occa- 

S1 °2 nS that no mismanagement was established 
and indeed could not be established as the 
Swami was not in management for over 2 years 
but the management was exclusively with t 

a8 3 D that the grounds were vague and 
and that no reasonable opportunity * 
to the petitioner to show cause; 

4. that the order was Perverseas it was 
solely based on the fact of removal of £e 
manager Sripathachar without any^ enq J 
into the charges levied against mm ^ 
Swamiji and even without waiUng 
posal of the suit in which the charges were 

bound to be considered; 
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5. that the order was perverse on various 
other grounds. 

To these questions may be added the pre¬ 
liminary objection raised on behalf of the res¬ 
pondent that as there was another remedy open 
to the petitioner after the scheme was framed 
by way of suit, this Court should not inter¬ 
fere by issuing a writ of prohibition and that 
the application was also premature. 

(10; It is not possible to determine whether 
any of the rights of the Mathadhipathi had 
been infringed, abridged or taken away without 
first ascertaining what those rights are. The 
material throwing light on the origin and the 
history and the functions of these Mutts in the 
Hindu polity is very meagre. The juristic 
relationship of the Mathadhipathi to the pro¬ 
perties of the Mutt and its income has nowhere 
been precisely defined as the rights and duties 
of the Mathadhipathi and the succession to the 
headship is governed solely by usage and not by 
any code of legal principles. These rights, 
therefore, have to be deduced to a large extent 
from the judicial decisions by no means alto¬ 
gether reconcilable and the opinions of text 
writers. 

(11) “Mutt" used as a transitive verb means 
literally “to dwell" or to inhabit. ‘Mata’ noun 
means hut, a small building inhabited by an 
ascetic or devotee, a monastery, a college. 

“In its original and narrow sense, then, the 

term Mutt signified the residence of an as¬ 
cetic or Sanniyasi or Paradesi.” 

See ‘GIYA.NA SAMBANDA PANDARA v 
KANDASAMI’, 10 Mad 375 at o. 386. From 
very ancient times, the Sanniyasis had no fixed 
abode but were wandering from place to place 
receiving such lodgings and food as were pro¬ 
vided by devotees. Even now to a large ex¬ 
tent the same practice obtains exceot in cases 
where such sanniyasis are attached to a Mutt. 

When Buddhism was in its ascendancy in 
India and when Budhistic monks became po¬ 
pular. Sri Jagadguru Adisankaracharya gave a 
new orientation and infused fresh blood into 
Hinduism and stemmed the tide of the rapid 
spread of Buddhism in India. He established 
the Adwaita or Vedantic system of philosophy 
with which his name is always associated. He 
first, so far as tradition goes, to esta¬ 
blish Mutts for the propagation of his philo¬ 
sophy and the reclamation of Hinduism. Tradi¬ 
tion has it that after conquering the rival faiths 
he established adwaita system of philosophy 
and founded four Mutts or seats of learning in 
the four comers of this vast sub-continent — 
bnngeri (Sharada Peeta) in Mysore in the 
bouth. with which, it is familiar knowledge, 
me name of that great and erudite scholar and 
Philosopher Vidyaranyaswami is associated- 
Badnnath in the Himalayas in the North; 
Jagannath or modem Puri in the East and 
Hwarka in the Bombay Presidency in the West 

stolfpd h h?c f these - a . s , their head s. he in¬ 

stalled his principal disciples and he himself 

assumed the headship of ‘Sarvagna Peeta’ or 

modern‘rv! - seat of ^^ledge at Kanchi. the 

Tlus central Peetam was 
konam 1 ^# d to Tanjore and then to Kumba- 

even?. f !? m w .bere it continues to function 
ev £n the present day. 

of °vSfdl he -* Iead °I S ?^ ara ’ the founder 
M,.t7' S '^ adwai , ta ' ?? d othe rs also founded 
Do«c slmila T objects and for similar pur- 
aLvftr, Nannu " en in the Tinnevelly District 

bila mutt 311(1 the Aho- 

ua Mutt were founded, so goes the tradition, 

K. 


by the disciples of Sri Ramanujacharya. As 
adverted to already, the dwaita mutts at Udipi 
were founded by Sri Madvacharya. Ahobila 
Mutt was established for the spiritual instruc¬ 
tion and benefit of the Vaishnava Brahmins of 
the Vadagalai sect. ‘RAN GACHARIAR v 
YEGNA DIKSHITUR’, 13 Mad 524, relates to 
this Mutt. Besides these, there are Saiva mutts 
of the Sudras and the Vira Saiva Mutts of the 
Lingayats. Of the Sudra mutts perhaps the 
Dharmapuram mutt is the largest. 

(12) “The origin of these associations”, to 

?, U ?^r, Iuttusami Ayyar J - in 'GIYANA SAM- 
MANDHA PANDARA v. KANDASAMI’, 10 
Mad 375 at p. 386," 

“their constitution and development form 
part of the history of the establishment and 
spread of the Brahminical systems of religi¬ 
ous doctrine among the Sudra communities in 
Southern India (referring to the Sudra 
Mutts) Originally the ascetic who re¬ 
nounced the world and devoted himself to 
religion, confined his attention to the study 
of theology, to imparting religious instruc¬ 
tion to his disciples, and to complying with- 
the ordinances prescribed for the guidance 
of his order.” 


wel1 kn own case of 'VIDYAPURNA 
THIRTHASWAMI v. VIDHYANIDHI TIRTHA 
SWAMI’. 27 Mad 435. Subramania Ayyar O 
?• re /e m ng to these mutts described the ob- 
Jows Wlth WhlCh they Were established as fol- 

■'No\v there can be no doubt that institutions 
of the class under consideration were esta- 

to 1S nrHpr aS Jl ntre ^° f ‘b? 010 ^! learning and 
10 P/ovide a line of competent tea- 

2^Hc «f\£ eferenc ? the established Hindu 

statement the country - 11 a °y proof of this 
statement were necessary, that is furnished 

by the unquestionable connection which exists 

™. so™ th e more important of this 

class of institutions and the leading exponents 

. '.be f e °efs of those creeds. As pointed 

out in Mr. Ghose s Hindu Law, page 680, no 

e JL tha iV eVen ?? u ! ts . beiR g among the most 
£ ra '^ ow ® fheir origin to the great Ad¬ 
waita Philosopher Sankaracharya. Other mutts 

“2 ? SS t nU ?V? US °F, important following 
the tenets of the Visishtawaita system of 
Ramanujacharya are traceable to that tea- 
cher. The well-known eight muttts at Udipi 
the centre of the Dwaita system of thought. 
a '?. 0 J l all hands admitted to have been found¬ 
ed by Madhwacharya, the chief expounder of 

ripnL SySt f em 'v,- T ^ e .u Sudra mutts of ibis Presi- 
ency. of which those at Dharmapuram and 

Tiruvaduthorai are the chief, represent what 
is known as the Saiva Sidhantam.” (The re¬ 
ference to Seven mutts of Sankaracharya 
seems to be a mistake for five). 17 

„JcIi 1 l arned dudge Tefers t<> the influence ex¬ 
ercised by mutts as centres of learning in the 
next paragraph in the same page thus! 

"The influence exercised by mutts as centres 

?u_ 1 ° n relj g ious and other litera¬ 

ture of the country cannot be denied The 

2™* and fK 1 ^U-known contributions matte 
thereto by the famous Vidyaranya Swami of 
the Snngen or Sarada Mutt, or unde™ his 

ir'^, ara ,^ the most conspicuous ex¬ 
amples of this kind. There is scarcely a 

branch of learning considered by Hindus a-z 
important, to which Vidyaranya or the sch 2 
lars whom he gathered round him. did 
make valuable contributions, andS’is to his* 
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commentaries that the modern world owes 
its knowledge of the traditional meaning of 
the oldest of sacred books—the Rig Veda. Nor 
has the influence of the Mutts at Dharmapu- 
ram, Tiruvaduthurai, etc. on the Dravidian 
literature been inconsiderable.” 

To similar effect are the observations of Ba- 
shyam Ayyangar J. in his judgment in the same 
case. Referring to the mutts of Southern India, 
Ameer Ali J. says in VIDYA VARUTHI THIR- 
THA v. BALUSWAMI AYYAR\ 44 Mad 831 at 
p. 840: 

"In many cases in Southern India, especially 
where the diffusion of Aryan Brahmanism 
was essential for bringing the Dravidian peo¬ 
ple under the religious rule of the Hindu 
system, colleges and monasteries under the 
names of mutt were founded under spiritual 
teachers of recognised sanctity.” 

(13) It is thus evident that the mutts are 
centres of theological learning especially for the 
study, practice and propagation of the cult of 
each system of philosophy and to train and 
equip a line of competent teachers whose duty 
is to go forth into the land bearing the torch 
of learning and spreading its light. They must 
have functioned & indeed in future must con¬ 
tinue to function to fulfil the objects with 
which they were founded with foresight by the 
great teachers of the religion. If they had sur¬ 
vived the onslaughts of other religions through 
centuries, it can only be due to their intrinsic 
merits and not to adventitious circumstances. 
It is the learning and piety of the head of the 
Mutt, the superior, which attracted disciples 
and induced even laymen to make munificent 
gifts of land and other properties placing them 
at the disposal of the Swami for the time being. 

It is common knowledge that gifts are offered 
as padakanikas at the feet of the Swami. There 
are also permanent endowments of lands and 
villages made in ancient days by kings and 
Rajas without indicating the particular object 
for which such properties were endowed. It 
would perhaps be considered impudence on the 
part of the donor to impose any conditions or 
restrictions regarding the use of the income 
from the properties gifted to a personage whom 
he held in high religious esteem. The piety of 
the head to whom the gifts were made was a 
sufficient guarantee that the corpus and the in¬ 
come would not be frittered away for mundane 
purposes. These mutts, in short, are something 
like colleges established and founded for the 
study and teaching and for propagating the 
cult of the religion peculiar to the mutt. 

(14) So much about the functions of these 
mutts in Hindu reUgion. The more difficult 
question for solution is the juristic relationship 
of the superior or the head of the Mutt to the 
property. The difficulty is enhanced when at¬ 
tempt is made to fit facts to notions borrowed 
from the English jurisprudence V'ewed from 
the juristic conception of a trust, it is difficult 
to infer that the Matathipahi is invariably a 
trustee of the properties. The properties might 
have been acquired under different circumstan¬ 
ces for various purposes and unless the deed of 
endowment is forthcoming, it may not be Pos¬ 
sible to easily infer a trust. The succession, ac 
cording to the invariable usage of these mutts, 
always devolves upon the disciple sele c ,ed ®n 
nominated by the outgoing head or Matath- 
pathi. It is not governed by the ordinary Hindu 
law relating to the properties belonging to a 
sanyasi as laid down by Mitakshara. The ques¬ 


tion was considered in a number of decisions 
of this Court and also by the Judicial Commit¬ 
tee. These decisions may be examined to arrive 
at a conclusion on the question, as to the jural 
relationship of the Matathipathi to the proper¬ 
ties and whether he is a trustee in the sense 
in which that term is understood in the Trust 
Act. 

As Salmond points out in his book on Juris¬ 
prudence. 9th Edn., at p. 349: 

"A trust is a very important and curious in¬ 
stance of duplicate ownership. Trust property 
is that which is owned by two persons at the 
same time, the relation between the two 
owners being such that one of them is under 
an obligation to use his ownership for the 
benefit of the other. The former is called the 
trustee, and his ownership is trust ownership; 
the latter is called the beneficiary, and his 
is beneficial ownership.The trustee is de¬ 

stitute of any right of beneficial enjoyment 
of the trust property. His ownership, there¬ 
fore, is a matter of form rather than of sub¬ 
stance. and nominal rather than real. If we 
have regard to the essence of the matter ra¬ 
ther than to the form of it, a trustee is not 
an owner at all, but a mere agent, upon whom 
the law has conferred the power and im¬ 
posed the duty of administering the property 
of another person. In legal theory, however, 
he is not a mere agent but an owner. He is 
a person to whom the property of some one 
else is fictitiously attributed by the law, to 
the extent that the rights and powers thus 
vested in a nominal owner shall be used by 
him on behalf of the real owner. As between 
trustee and beneficiary, the law recognizes 
the truth of the matter; as between these 
two, the property belongs to the latter and 
not to the former. But as between the trustee 
and third persons, the fiction prevails. The 
trustee is clothed with the rights of his bene¬ 
ficiary, and is so enabled to personate or 
represent him in dealings with the world 
at large.” 

Though it is elementary knowledge, it is al¬ 
ways useful to bear in mind the elements that 
go to constitute a trust. In '^AMMANTHA 
PANDARA v. SELLAPPA CHETTI, 2 Mad 175, 
Muthusami Ayyar, J. considered that 
"The property of the mattam does not des¬ 
cend to the disciples or elders in common; 
the preceptor the head of the institution, se¬ 
lects among the affiliated disciples him whom 
he deems the most competent, and in ms own 
lifetime installs the disciple so selected as 
his successor, not uncommonly with some 
ceremonies. After the death .°^he p P 
tor the disciple so chosen is installed in tne 
gaddi, and takes by succession the property 
which has been held by his predecessor The 
property is in fact attached to the office and 
passes by inheritance to no one who does uoj 
fill the office. 'It is in a certain sense trust 
property; it is devoted to the maintenanc 
of the establishment but the superior^ 
large dominion over it, and is not | diture 
for its management nor for thei exF > 

a- * 

single Quotation)!. — SAMMANDHA 

PANDARA^! SSdSBS. U Mad 3,5. the 
learned Judge observed. 
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“Thus, the ascetic who originally owned little 
or no property, came to own the Matam un¬ 
der his charge & its endowment, in trust for 
the maintenance of the Mutt, for his own 
support, for that of his disciples, and for 
the performance of religious and other chari¬ 
ties in connection with it, according to usage.” 


According to his view therefore the property 
is held in trust the objects of the trust being 
the maintenance of the mutt, the support of 
4the Head and his disciples and the performance 
of religious and other charities in connection 
with the Mutt. The learned Judge, however, 
added that the Matathipathi had a larger domi¬ 
nion over the property and was not even ac¬ 
countable for its management nor for the ex¬ 
penditure of the income, the only limitation 
being that he should not apply the income or 
the property for any purpose other than what 
may fairly be regarded as in furtherance of 
the objects of the institution. It will be seen 
from this conception of the ownership that it 
is not strictly permissible to apply the notion 
of a trust to the fullest extent. 


In '‘VIDYAPURNA TIRTHA SWAMI v. VI- 
DYANIDHI TIRTHA SWAMP, 27 Mad 435, the 

• question received a critical examination by the 
two learned Judges, Subramania Ayyar and 
Bashyam Ayyangar JJ. According to their view 
the inalienability of the properties belonging 
to the Mutt flows from the fact that the pro¬ 
perty was given for the maintenance of chari¬ 
ties, religious or otherwise, connected with the 
Mutt. The Swamiji of the Mutts were not mere 
employees or subordinates in the institution 
but heads thereof. Their duty was to promote 
learning and further the interests of the reli- 
.*ion and they being ascetics are not prone to 

* be affected by motives incidental to worldly 
life, requiring less restraint in dealing with 
property than ordinary men. On this reasoning 
the learned Judge concludes: 

“It followed therefore that the law gave them 
over what remained of the income after de¬ 
fraying the established charges of the insti¬ 
tutions, a full power of disposition, while in 
respect of the corpus it treated the indivi¬ 
duals composing the line of succession as in 
the position of tenants for life.” 

He differs from some of the observations 
made by Muthuswami Ayyar J. in ‘SAMMAN- 
DHA PANDARA v. SELLAPPA CHETTI’, 2 
Mad 175. The precise dual character of the 
heads of the institutions like the Mutts was 
compared to that of the temples by the learn¬ 
ed Judge. In the case of temples undoubtedly 
the idol is the ideal person and juristic entity 
in whom the property is vested and the dharma- 
«artha or the manager for the time being had 
sort of benficial interest in the property 
which is entrusted to his care and management 
out he being undoubtedly in a fiduciary posi- 



vest in him. How does the position stand re¬ 
garding the Mutts? The learned Judge deals 
wth this question at page 442 and adverts to 
we fact that invariably in the Mutts there are 
wols connected with the worship, which is a 
secondary matter “the principal purpose" to 
9.uote the learned Judge, 

S* ch institution being the maintenance 
Circumstances likely to command due res¬ 
and estimation of a line of competent re- 
teachers, who, as already shown, are 


given for the welfare of the foundation it¬ 
self, a real and so to speak, beneficial inter¬ 
est in the usufruct, the restrictions govern¬ 
ing the disposition whereof by them being 
of the nature of a mere moral obligation.” 
The learned Judge goes on to observe: 

“Having regard to these facts it is obvious that 
the correct view to be taken is that in the 
case of mutts the ideal person is the office of 
the spiritual teacher Acharya which, a$ it 
were, is incarnate in the person of each suc¬ 
cessive Swami who, for the time, • is a real 
* owner and not a mere trustee.” 

(15) In the same case, Bashyam Ayyangar 
J. expressed the definite opinion that the head 
of a Mutt as such is not a trustee in the sense 
in which that term is generally understood in 
the law of Trusts and that the principles re¬ 
gulating the appointment of new trustees are 
by analogy derived therefrom should not be 
invoked in determining the legal position of a 
Matathipathi with reference to his properties. 
He contrasts the position of a dharmakartha of 
a temple and the position of the head of a Mutt. 
At page 451 he pointed out that in the case of 
debutter property such as property belonging 
to devasthanams or temples which have been 
established for the spiritual benefit of the 
Hindu community in general or for that of par¬ 
ticular sects or sections thereof, the manage¬ 
ment of such institutions is usually vested in 
one or more persons variously described as 
dharmakarthas, panchayats. uralans etc. but 
referred to in the Acts as trustees, managers 
or superintendents. He says: 

“Their office is either hereditary or for life 
and. as a general rule, they have beneficial 
interest in the endowments or their income. 
As already stated, the worshippers are bene¬ 
ficiaries only .in a spiritual sense, and the en¬ 
dowments themselves are primarily intended 
for spiritual purposes, though indirectly and 
incidentally a good number of people derive 
material or pecuniary benefit therefrom as 
office holders, servants or objects of charity 
In the decisions above referred to at length, 
the presiding idol is treated as a juristic per¬ 
son in whom the properties constituting the 
endowments are vested. The question has not 
been suggested or considered, whether the 
community itself for whose spiritual benefit 
the institution was founded and endowed 
may not more appropriately be regarded as 
a corporate body forming the juristic person 
m whom the properties of the institution are 
vested and who act through one or more of 
the natural persons forming the corporate 
body, —these latter being the dharmakarthas 
or panchayats etc., charged with the execu¬ 
tion of the trusts of the institution and pos¬ 
sessing strictly limited powers of alienation 
of the endowments, as defined in the cases 
cited above. Though a fluctuating and un¬ 
certain body of men cannot claim a profit 
a prendre m aheno solo*, nor be the grantee 

0f M I i^7?, 1 2 ( ^?, f c. r fr 1 J >roperty ( see 'GOODMAN 
v. MAYOR OF SALTASH’, ( 1882 ) 7 AC 633, yet 

there is high authority for treating such a 

community as a corporation of juristic per- 

endowmenfs. 1 " D t0 delations and 



headS °' ‘ he Mntts he 


“™ e i osition of the h ead of the mutt is thus 
not the same as or analogous to that of ma¬ 
nagers or dharmakarthas of devasthanams & 
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temples, but resembles more that of Bishops 
and Archbishops in the Christian system of 
Europe. In the case of temples, the endow¬ 
ments. whether in the shape of landed pro¬ 
perty or tasdik allowances, have to be devot¬ 
ed to the carrying out of the specific pur¬ 
poses connected with the temple, i.e., the daily 
worship and the periodical ceremonies and 
festival — purposes defined and settled by 
•usage, and custom and generally recorded in 
what is known as the dittam — and the dhar- 
makarthas are mere trustees for the carry¬ 
ing out. or executing of such trusts. In the 
case of mutts, however, such defined and spe¬ 
cific purposes immediately connected with 
the maintenance of the mutt as an institu¬ 
tion. are. in the nature of things, very limit¬ 
ed and a large part of the income derived 
from the endowments of the mutt as well as 
from the money offerings of its disciples and 
followers — which offerings as a rule are 
very considerable —is at the disposal of the 
head of the mutt for the time being, which 
he is expected to spend, at his will and plea¬ 
sure. on objects of religious charity and in 
the encouragement and promotion of religi¬ 
ous learning. His obligation to devote the 
.surplus income to such religious and chari¬ 
table objects is one in the nature only of an 
imperfect or moral obligation resting in his 
•conscience and regulated only by the force 
•of public opinion and he is in no way, whe¬ 
ther as a trustee or otherwise, accountable 
for it in law. 


Tn legal contemplation, therefore, the head 
of a mutt as such, has an estate for life in 
its permanent endowments and an absolute 
property in the income derived from the 
offerings of his followers, subject only to the 
burden of maintaining the institution. Over 
the corpus of the endowment, however, his 
-power of disposition is very limited, as m 
the case of managers of temples and devas- 
•thanams. He cannot alienate or charge the 
corpus or the income beyond his own life¬ 
time. so as to bind the mutt and his succes¬ 
sors except for the purposes plainly neces¬ 
sary for the maintenance of the mutt. 

(16) The conclusion of both the learned 
Judges therefore was that as regards mutt pro¬ 
perties, i.e., the corpus the matathipathi has 
a life estate but over the income derived from 
various sources he has full power of disposition 
limited only to the objects of the institution. 
The corpus can be alienated only for purposes 
binding on the institution i.e., for necessi.y or 
benefit as in the case of dharmakarthas, mana¬ 
gers of temples etc. 

(17) There are three decisions which arose out 
of the same litigation & relate to the Tinivan- 
namalai Mutt. Two suits O S. Nos. 1 and 2 
of 1905 were instituted in the D ‘^ rict C°urt. 
Madura with the consent of the Advocate 
General under S. 539. Civil P C. coTOJwbJ 
to the present S. 92. The object of the suits 
was to have it declared that there was no law- 
fill trustee for the Mutt The object offflj 
the two suits was. some doubt was felt, wheth 
the head of the Mutt waj ^^wUhin^he 

thtfsuU a mere declaration wass ?^f ht whether 
thp suits there was a common issue whetner 

lb l fi* defendant, the de facto ho d« * the 

bfl C esTa a te in^” Adhin“m° properties. Both the 
suits were dismissed' by the District Judge on 


the authority of 4 VIDYAPURNA TIRTHA- 
SWAMI v. VIDYANIDHI TIRTHA SWAMP 
27 Mad 435, holding that the Pandarasannadhi 
i.e., the head of the mutt was not a mere 
trustee and that therefore no suit lay under 
S. 539 of the Code. 

There were appeals to the High Court which 
came up in the first instance before Munro and 
Abdur Rahim JJ. who referred the auestion: 

• Does the head of a mutt hold the properties 
constituting its endowment as a life tenant or 
as a trustee?’* to a Full Bench as the learned 
'Judges doubted the correctness of the decision 
in ‘VIDYAPURNA TIRTHASWAMI v. VIDYA¬ 
NIDHI TIRTHASWAMI’, 27 Mad 435, in view 
of the earlier decisions in ‘SAMANTHA PAN¬ 
DA RA v. SELLAPPA CHETTP, 2 Mad 175 
and GI YANA S AMANDA PANDARA v. KAN- 
DASAMP, 10 Mad 375. The matter came up in 
‘KAILASAM PILLAI v. NATARAJA THAM- 
BIRAN’, 33 Mad 265, before a Full Bench con¬ 
sisting of Sir Ralph Sillery Benson 0. C. J. 
Wallis & Sankaran Nair JJ. The question was 
fully examined by the learned Judges & the an¬ 
swer given by them was that it could not be 
predicated of the head of a mutt, as such, that 
he holds the mutt properties constituting its 
endowments either as a life tenant or as a 
trustee. The incidents attaching to the proper¬ 
ties depend in each case upon the conditions on 
which they were given, or which may be infer¬ 
red from the long continued and well establish¬ 
ed usage and custom of the institution in res¬ 
pect thereto. The right of the head over the 
surplus income and his power to utilise it for 
the spiritual advancement of himself and his 
disciples or for the public was recognised. 
Sankaran Nair J. observed at page 286: 

“His discretion in this matter is unfettered. 
He is not accountable to any one and he is 
not bound to utilize the surplus. He may 
leave it to accumulate. From the nature of 
the case he cannot be controlled by the 
Courts. In such cases there is no trust. 
Where the trust is clear the Courts will of 
course enforce it. But the embarrassment and 
difficulty that would be caused may be taken 
into consideration in deciding where there is 
a trust. Though the other members may not 
be entitled to demand that the surplus funds 
should be applied to any particular purpose, 
it may be that they have the power to check 
any expenditure for purposes .entirely re¬ 
pugnant to the character of the institution, li 
it would diminish the fund out of which they 
have to be maintained and educated and tne 
necessary expenses, payment of Govern¬ 
ment revenue etc., have to be incurred. 

Of course, the learned Judges also recognised 
that lands held by the mutt could not be ali¬ 
enated except for necessary & binding purposes 
& that is for the reason not that it is trust pro¬ 
perty but that the mutt is a permanent institu¬ 
tion the head of which for the time being is. 
bound to pass it on to his successor without 
burdening it except for necessaries. The matatni- 
pathi undoubtedly is under a legal obbgation to 
maintain the mutt, to support the. disciples and 
to perform the indispensable services fromi ana 
inrrtmp in his hands. In view oi tne 


out of the income in his hands, 
answer given by the I>ill Bench, when the case 
went back to the Division Bench, the decision^ ot 
S? learned District Judge was reversed & the 
suits were remanded for funatajmng whether 
there was any specific evidence to estabiisn 
that with reference to any particular property. 
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there was a trust created in the manner recog¬ 
nised by law. After remand, the matter was 
considered by the subordinate Judge to whom 
it was transferred and he recorded a finding 
that there was no evidence to show that the 
Pandarasannadhi was a trustee and he again 
dismissed the suits. 


The matter came up again to the High Court 
and the decision is reported as ’KAILA- 
SAM PILLAI v. NATARAJA TAMBIRAN' 
T 32 Mad L J 271. By this time, the 
Privy Council judgment in ‘RAM PRA- 
KASH DAS v. ANAND DAS’, 43 Cal 
707 (P C), was pronounced in which there 
were observations to the effect that the position 
of a mahdiit was that of a trustee. Attempt was 
made therefore to re-open the decision of the 
Full Bench and to canvass its correctness. But 
this attempt failed as the Division Bench refus¬ 
ed to re-open the question rightly pointing out 
that the remedy of the aggrieved parties was 
by way of an appeal against the previous judg¬ 
ment to the Judicial Committee. The correct¬ 
ness of the finding of fact that there was no 
evidence of a trust, however, was not canvassed 
before the Division Bench. The Division Bench 
considered the other questions arising in the ap¬ 
peal regarding the validity of the appointment 
of the person in possession which is not mate¬ 
rial for this discussion. This decision was taken 
in appeal to the Judicial Committee in ‘NATA- 
RAJA TAMBIRAN v. KAILSAM PILLAI’, 44 
Mad 283 (P C). Before the Judicial Committee 
no attempt seems to have been made to chal¬ 
lenge the correctness of the decision in 'KAILA- 
SAM' PILLAI v. NATARAJA TAMBIRAN', 33 
Mad 265, and the finding that there was no evi- 
P dence to show that the head of a Mutt was a 
trustee of the Mutt or its properties was ac¬ 
cepted as correct and on that basis the case 
proceeded, and the only questions which their 
Lordships of the Privy Council were called upon 
to consider as necessary for the decision of the 
case was the question relating to the validity 
of the appointment of the Pandarasannadhi. 


In the same volume in ‘VIDYA VARUTHI 
THIRTHA v. B ALUS A MI AYYAR’, 44 Mad 
831 (PC), there is another decision of the Privy 
Council relating to a Mutt situate in the Mysore 
State but which owned property in this presi¬ 
dency. The point that arose for decision no 
doubt was one of limitation in a suit to recover 
properties alienated by the previous head of a 
Mutt and the question debated was whether or 
not the head of the Mutt was a trustee within 
the meaning of Art. 134, Sch. I of the Limi- 
tation Act. In considering this point Mr. Ameer 
All reviewed the whole question in the light 
oi the law applicable to Hindu and Muham- 
niadan endowments and also considered the 
the earU er decision of the Board in 
^AM^PARKASH DAS v. ANAND DAS', 43 Cal 

1 „ Th5 s decision is important as a considered pro- 
k nouncement of the Privy Council on the ques- 
uon now under consideration. The observations 
or the Judicial Committee in ‘GREEDHAREE 
v NUNDOKISHORE DOSS’, 11 Moolnd 
App 405 (PC), that the 
only law as to these Mahants and their func- 
tions and duties is to be found in custom and 
_• practice, which is to be proved by testimony,” 

iord a ?rn f be . e " r *L terated . at page 838. The 
SXvLs 1184 ® 6 ln decision in 'RAM PAR- 

Rash das v. anand dass\ 43 cai 707 n?c) 
&»a S1 explained, was intended to-be used only 
1»52 Mad,/79 & 80 


in a general sense as a convenient and com¬ 
pendious expression to convey the general obli¬ 
gations. It was not intended by that expres¬ 
sion to define the term or to hold that the word 
in its specific sense is applicable to the laws 
and usages in India. The decisions of this 
Court in ‘VIDYAPURNA TIRTHASWAMI v. 
VIDYANIDHI TIRTHASWAMI’, 27 Mad 435, 
and of the Full Bench in ‘KAILASAM PILLAI 
v. NATARAJA TAMBIRAN’, 33 Mad 265, were 
referred to in the course of the judgment with¬ 
out any disapproval, of the view taken by the 
Full Bench. In the case of temples, "the image 
or the deity of the Hindu pantheon”, observed 
Mr. Ameer Ali 



“is, as has been aptly called, a ‘juristic en¬ 
tity’, vested with the capacity of receiving 
gifts and holding property. Religious insti¬ 
tutions, known under different names, are 
regarded as possessing the same ‘juristic’ 
capacity and gifts are made to them ‘eo 

nomine.When the gift is directly to 

an idol or a temple, the seisin to complete 
the gift is necessarily effected by human 
agency. Called by whatever name, he is only 
the manager and custodian of the idol or the 
institution. In almost every case he is 
given the right to a part of the usufruct de¬ 
pending again on usage and custom. In no 
case was the property conveyed to or vested 
in him, nor is he a ‘trustee’ in the English 
sense of the term, although in view of the 
obligation and duties resting on him, he is 
answerable as a trustee, in the general sense 
for maladministration.” 

After a review of the decisions including 
JIDJAPURNA TIRTHASWAMI v. VIDYA- 
NIDHI TIRTHASWAMI’, 27 Mad 435 and 
KAILASAM PILLAI v. NATARAJA TAMBI- 
BIRAN, 35 Mad 265, the conclusion is stated 
at page 847 as follows: 

“From the above review of the general law 
relating to Hindu and Muhammadan pious in- 
stitutions it would prima facie follow that an 
alienation by a manager or superior by 
whatever name called, cannot be treated as 
the act of a “trustee” to whom property has 
been “conveyed in trust” and who by virtue 
thereof has the capacity vested in him which 
is possessed by a "trustee” in the English 
law. Of course, a Hindu or a Muham¬ 
madan may “convey in trust” a specific 
property to a particular individual for 
a specific and definite purpose and place 
himself expressly under the English law when 
the person to whom the legal ownership is 
transferred would become a trustee in the 
specific sense of the term.” 

Later on it was added that the expression 
Conveyed in trust’ is hardly th e right expres- 
“?JL t0 lands or other pro- 

the - gen ® ral . Purposes of a Hindu 
religious or pious institution.” 

It was therefore held that the head of a mutt 
was not a trustee within the meaning of Arfi 
134'SRINIVAS CHARIAR T Rv C N 
^^‘APPA MUDALIAR’, 45 Mad 565 (PC)' 
^ew a distinction between the position of a’ 

^n r f ak ^ h r and A that of a shebait of a reli¬ 
gious institution. At p. 581 it is stated: 

“The Position of a dharmakartha is not that 
a shebait of a religious institution, or of 
fjft* of a mutt. These functionaries have 
a much higher right with larger power of 
disposal and administration, and thev have a 
personal interest of a beneficial character ” 
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(18) In the very learned judgments delivered 
in -VIDYAPURNA TIRTHASWAMI v. VIDYA- 
NIDHI THIRTHASWAMI’, 27 Mad 435, the dis¬ 
tinction between those functionaries is explain¬ 
ed. But a dharmakartha is literally and no 
more than the manager of a charity, and his 
rights, apart it may be in certain circumstances 
from the question of personal support, are 
never in a higher legal category than that of 
a mere trustee. 


accepted as having been admitted into Hindu 
law from an early date.” 


(19) To these weighty pronouncements may 
be added the latest decision of the Supreme 
Court in ANGURBALA v. DEBABRATE’, 
(1951) SCJ 394, where it had to consider the 
question whether the Hindu Women’s Rights 
to Property Act XVIII of 1937 as amended by 
Act XI of 1938, was applicable to the devolu¬ 
tion of shebaitship. The Act would apply if 
the shebaitship is property. The answer given 
was that it was property within the meaning 
of that Act. Mukerjea J. at page 398 summaris¬ 
ed the position of a shebait as follows: 

"The exact legal position of a shebait may not 
be capable of precise definition but its im¬ 
plications are fairly well established. It is 
settled by the pronouncement of the Judicial 
Committee in 'VIDYA VARUTHI v. BALU- 
SWAMI', 44 Mad 831, that the relation of a 
shebait in regard to debutter pro¬ 
perty is not that of a trustee to trust 
property under the English law. In English 
law the legal estate in the trust property 
vests in the trustee who holds it for the bene¬ 
fit of cestui que trust. In a Hindu religious 
endowment on the other hand the entire 
ownership of the dedicated property is trans¬ 
ferred to the deity or the institution itself as 
a juristic person and the Shebait or Mahant 
is a mere manager. But though a Shebait is 
a manager and not a trustee in the technical 
sense, it would not be correct to describe 
the shebaitship as mere office. The shebait 
has not only duties to discharge in connec¬ 
tion with the endowment, but he has a bene¬ 
ficial interest in the debutter property. As 
the Judicial Committee'observed in the above 
case, in almost all such endowments the She¬ 
bait has a share in the usufruct of the debut¬ 
ter property which depends upon the terms 
of the grant or upon custom or usage. Even 
where no emoluments are attached to the 
office of the Shebait, he enjoys some sort of 
Tight or interest in the endowed property 
which partially at least has the character of 
shebaiti both the elements of office and pro¬ 
perty, of duties and personal interest are 
mixed up and blended together; and one of 
the elements cannot be detached from the 
other. It is the presence of this personal or 
beneficial interest in the endowed property 
which invests shebaitship with the character 
of proprietary rights and attaches to it the 
legal incidents of property. This was elabo¬ 
rately discussed by a Full Bench of the Cal¬ 
cutta 7 High Court in ‘MONOHAR MUHER- 
JEA v. BHUPENDRA NATH’, 60 Cal 452, and 
this decision of the Full Bench was approved 
of by the Judicial Committee in GANESH 
CHUNDER v. LAL BEHARY’, 71 Mad LJ 740. 
63 Ind App 448 (PC), and again in fHABA- 
TARINI v. ASHALATA’, (1943) 2 Mad LJ 
70: (70 Ind App 57 P C). The effect of the 
first two decisions, as the Privy Council 
pointed out in the last case, was to empha : 
s/ze the proprietary element in the shebaiti 
right andto show, that though in some res¬ 
pects anomalous, it was an anomaly to be 


(20) The view taken in ‘BALUSWAMI IYER 
v. VENKITASWAMI NAICKEN’, 32 Mad L \ 
24, following the decision of the Privy Council 
in ‘RAM PARKASH DAS v. ANAND DAS’, 43 
Cal 707, does not seem to be correct. It is this 
decision which went on appeal to the Privy 
Council in ‘VIDYA VARUTHI v. BALUSWAMI 
AYYAR’, 44 Mad 831, and was reversed by 
the Privy Council. It is therefore too late in 
the day to contend, as was done on behalf of 
the respondent, that this decision is still good 
law and it is unnecessary to refer to the other 
decisions in view of the weighty pronounce¬ 
ments of the Judicial Committee and of the 
Supreme Court. 


(21) From this review of the authorities, it 
may be taken as established that the head of 1 
the mutt is not a trustee in the sense in which 
that word is used in the law of Trusts and his 1 
position cannot be brought under any legal label 
known to English jurisprudence. He is not even 
a life tenant in respect of the properties per¬ 
manently vested in the mutt or the religious in-, 
stitution. He has a right to the income but he 
has no power of disposition over the corpus 
unless necessity or benefit is established. He, 
has large powers over the surplus of the in- ( 
come after meeting the demands of the insti¬ 
tution such as its maintenance, the maintenance, 
of the disciples and the performance of the 
daily worship etc. He has the discretion to use 
the surplus for spiritual objects and that dis¬ 
cretion is unfettered so long as the surplus 
is not diverted to any immoral or wicked pur¬ 
poses. He has the liberty to accumulate the in¬ 
come. The padakanikas are at his absolute dis¬ 
posal. If, however, it is established that any 
specific property has been vested as a trustee 
in the head of the mutt, to that extent and in 
respect of that property, he becomes a trustee. 
In other respects he is not liable to account for 
the income much less to the padakanikas. 

He is a person with manifold rights and 
duties. He is the spiritual head; he is the tea¬ 
cher and the guru. He has to carry on the wor¬ 
ship of the deity installed in the mutt, mam-, 
tain the disciples and propagate the views of 
the religion of the institution. His life is one 
of discipline and non-attachment to worldly 
things and he is expected to meditate and study 
and further the creed of the mutt. Such insti¬ 
tutions are autonomous bodies governed and 
controlled by the directions and orders of the 
head of the Mutt. He is treated almost as a 
representative of the Godhead by his disciples 
and the followers. He is held in high esteem 
and the disciples consider any extraneous con¬ 
trol over the head as lowering the dignity and 
the prestige he enjoys as such head. These are 
some of the salient rights and duties of a Ma- 
thadhipathi. It follows that to some extent he 
has the beneficial ownership of the properties 
while in respect of some of the property he 
may be a manager. No doubt, the mana f^f n ^ f 
of the properties may bear a secular aspect bu 
the secular and the religious aspects cannot be 
dissociated as they are inextricably 
when it is once established that the proper ^ 
and the income are at the disposal of the Swami 
for the sole and exclusive purpose of the spi 
ritual welfare of himself and his disciples and 

followers. 

(22) Before deaUng with the various grounds 
on which the legislation is challenged, it may 
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be useful to briefly review the legislation by 
which the Government exercised control over 
Hindu religious and charitable endowments, & 
to refer to the relevant provisions of the earlier 
and the new Acts which have been attacked. 
In England, from earliest times, the King claim¬ 
ed the prerogative right of exclusive jurisdic¬ 
tion over all charities which was exercised 
through various channels. It is now being ex¬ 
ercised through visitors and by the Charity 
■f Commissioners under statutory authority. Be¬ 
fore Madras Regulation VII of 1817 was enact¬ 
ed, there is evidence that the British Govern¬ 
ment claimed the power of superintendence & 
management of the property and affairs of the 
temples which was exercised through the 
agency of the Collectors. 

In 1810 in the Bengal Presidency and in 1817 
in the Madras Presidency, the Government enact¬ 
ed regulations by which they assumed control 
of all public endowments, Hindu and Muham¬ 
madan, which were placed under the superin¬ 
tendence of the Board of Revenue. Madras Re¬ 
gulation VII of 1817 related to endowment of 
land and money granted in respect of mosques, 
Hindu temples or colleges or other pious and 
beneficial purposes. Secular charities and non- 
religious charities such as choultries and cha- 
trams were also included in it. By S. 2 of that 
Regulation, the superintendence over the en¬ 
dowments was vested in the Board of Revenue 
Mutts were not specifically included in it. The 
Board of Revenue was authorised to appoint 
local agents, the Collector of the District being 
e ? on , e of such agents. The main object 

of the Regulation was t 0 see that the income 
from the endowments was properly applied to 
the purposes for which they were established. 
The local agents had to keep watch over the 
endowments in their charge and to report to 
the Board. This system of management conti¬ 
nued till about 1842 when owing to the agita- 
set on foot by Christian missionaries that 
a Christian Government should not administer 
Hindu and Muhammadan endowments, the su¬ 
pervision and control were given up by the 
Board of Revenue and the endowments were 
handed oyer to the respective trustees. As a re¬ 
sult of the relinquishment of control it was 
experienced by the Government that there was 
mismanagement of the trusts which resulted 
in embezzlement and misappropriation of funds 
belonging to the various institutions. 

The India Government took up the matter 
as result of which Act XX of 1863. kno™as 
£tJr b £‘ 0US Endowments Act of 1863, was en- 
acted. It applied to Hindu as well as Muham- 
madan endowments and authorised the consti- 
SLt? 11 committees in every division or Dis¬ 
tract which has to take the place of the local 
Provided under Regulation VII of 1817 
Md the Committee was authorised to exercise 
l°*} he .Board of Revenue under that 
JRegulatiQn Provision was made to appoint a 

? he u offlce ot truste€ - manager o? 
superintendent whenever there was a vacancy & 

tothe 0 ntrfT Vwl a f er apP0ln ‘ ed by application 
the rt ,n . cas ® s Where succession to 

^^ Steesh ' P . J". ^PUte until such suc- 
8H® *•* established in a Court of law 

SS lnwln ^ 6ht ° f SUit WaS given t0 P ei-: 

rime™?"*** 1 ln any mosque, temple or reli- 
rious establishment to sue the trustee manager 

of tn?<rf rintende pt . for any misfeasance, breach 

p °* duty. Even after a few 

this Act came into force, It was felt 


in Madras that the control exercised by the 
Committees was not adequate. 

In 1877 when the Civil P. C. was enact¬ 
ed in respect of trusts created for public chari¬ 
table purposes, a right of suit analogous to the 
right of suit under Section 92 was conferred 
under Section 539 which was later enlarged to 
suits in respect of trusts for public charitable 
and religious purposes by the Code of Civil 
Procedure, 1882. In 1920 the Central Govern¬ 
ment enacted the Charitable and Religious 
Trusts Act of 1920, Act XTV of 1920, with a 
view to provide more effectual control over the 
administration of charitable and religious trusts. 
The provisions of this Act are undoubtedly 
wider in scope as under the Act power was 
conferred in the case of trusts for charitable 
or religious purposes to apply to the District 
Court to furnish information and to get the 
accounts of the trusts audited. The trustee was 
empowered by Section 7 of the Act to apply 
for directions to the Court whenever necessary 
c- no V.'l 1 Procedure Code of 1908 enacted 
b 92 which replaced the earlier section 539. It 
enlarged the scope of the suit in respect of 
trusts created for public purposes of a charit¬ 
able or religious nature. Under this section in 
case of breach of trust two or more persons 
having interest in the trust with the previous 
sanction of the Advocate-General or Collector 
of the District were empowered to institute a 
suit in a Court having jurisdiction for removal 
of a trustee and for appointment of a new 
trustee and also for directions regarding ac¬ 
counts and enquiries. The Court is also em- 
powered in such a suit to settle a scheme for 
the administration of the trusts. This section 
was taken advantage of by many of the wor¬ 
shippers of temples, and representative suits 

Thf C - ?• C ; were ^ instituted, 

x ne administration of a large number of tern- 

pies and the conduct of the trustees was made 
the subject-matter of judicial enquiry in suits 
instituted in various Courts. 

(23) The British Government throughout fol¬ 
lowed a policy of neutrality in matters of reli- 

S°?n« V t r o nce da V* of the Proclamation 
of 1858 by Queen Victoria. When Diarchy came 

!£’ th , e 9 u .esti°n of undertaking legislation for 
the administration of religious endowments re¬ 
ceived serious attention at the hands of the 
Madras Government. Earlier no doubt several 
attempts were made to introduce bills for the 
better administration of the endowments draft¬ 
ed by very eminent people such as Muthusami 

Tn^0M C S? nC M li Ifa0, ^ 1, ! ndacharlu - and others - 
In 1925 the Madras Hindu Religious Endow- 

! Act 1 ° f 1925 > was passed by 
the local Legislature with the object of pro- 

viding for the better governance and adnjhd- 

stration of certain religious endowments. The 

Act divided temples into what are known as 

S C *w!” and Non ~? xcepted temples. It defin- 
ea ‘mutt” as meaning 

ft* promotion of the Hindu 
religion presided over by a person whose 
duty is to engage himself in spiritual service 
or who exercises or claims to exercise spirituS 
headship over a body of disciples* succession 
to whose office devolves in accordance with the 
°j tbe founder of the institution or 
is regulated by usage; and includes places , 
n worship other than a temple”? 

places of religious instruction which are an- 
purtenant to such institution.” ^ 

iml^ ard Au Commissioners was constituted 
under the Act vested with powers enumerated 
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therein. Temple Committees for local areas 
were constituted. Section 34 made it obligatory 
on the part of every mutt and temple to main¬ 
tain a register showing particulars regarding 
the past and present trustees, the usages of 
the institution, the particulars of the endow¬ 
ments, the scheme of administration and the 
dittam or scale of expenditure and so on. With 
regard to non-excepted temples under Chapter 
V, provision was made for fixing the dittam or 
the scale of expenditure for the submission of 
the budget and for settling schemes which 
could be modified later on sufficient cause 
shown or even cancelled by the Court on the 
application of the Board. Mutts and excepted 
temples, however, received a different treat¬ 
ment. The Act required trustees of mutts and 
excepted temples to submit a budget and an 
annual statement of actual receipts and dis¬ 
bursements and there was also a power to set¬ 
tle a scheme for their administration. The only 
power conferred upon the Board in settling 
scheme under the Act was to associate if neces¬ 
sary, any • person or constitute any separate 
body for participating or assisting in the admi¬ 
nistration of such endowments along with the 
trustee or trustees. There were other provisions 
relating to finance including a power to levy 
contributions from mutts and temples not ex¬ 
ceeding 1* per cent, of its income as may be 
determined by the Board. The operation of 
Ss. 92 and 93 and Order I, Rule 8. C. P. C. was 
excluded' in respect of suits claiming any of 
the reliefs under Section 69 (1) of the Act i.e., 
for appointing or removing a trustee of a mutt 
or excepted temple, vesting any property in a 
trustee and so on. The suit under S. 69 could 
be instituted by the Board or Committee hav¬ 
ing jurisdiction over the Mutt or temple or any 
person having interest with the consent of the 
Board. Power was also conferred by S. 74 to 
get possession of the property of the trust 
through Court. . _ 

Immediately after the Act came into force, 
its validity was challenged in suits instituted 
for the purpose on the ground that the Act was 
not validly passed. For this reason, the legis¬ 
lature enacted the Madras Hindu Religious En¬ 
dowments Act, 1926, Act II of 1927, repealing 
Act I of 1925. Some alterations were also made 
in the provisions of the Act which was repeal¬ 
ed and the same were re-enacted. In the case 
of Mutts and excepted temples, there was no 
provision for fixing the dittam and the trustee 
of a Mutt or excepted .temple was required only 
to submit a budget and also a statement of the 
actual receipts and disbursements of the pre¬ 
vious year. The provisions relating to the fram¬ 
ing of a scheme were retained. There was no 
provision to remove a hereditary trustee of a 
Math or excepted temple except by a suit 
under Section 73 of the Act. The other provi¬ 
sions of the Act were continued though the 
numbering of the sections was altered. 

This Act was amended from time to time. It 
is unnecessary to refer to the changes mtroduc- 
ed later. Suffice it to say that the Act was 
amended by 1946 by as many as Jen Acts I of 
1928, V of 1929. IV of 1930. XI of 1931, XI of 
1934 XII of 1935, XX of 1938, XXII of 1939, 
V of 1944 and X of 1946. A radical change was 
introduced, however, by Act ofl 9 3 ^ 0 

Government was not satisfied with the powers 
of rhe Board then existing and they clothed 
the Board with an important and drastic P°" er 
by introducing a new Chapter, Ch. • ^ 

which lurisdiction was given tp the Board to 


notify a temple for reasons to be given by it. 
The trustee was to be given an opportunity to 
show cause against the application of the noti¬ 
fication procedure and if the objection was over¬ 
ruled after enquiry, the Board was to issue 
a notification in the Fort St. George Gazette to 
the effect that it had decided to apply the pro¬ 
visions of the new Chapter. A novel feature of 
this chapter is that an appeal against the deci¬ 
sion of the Board is provided to the Board itself 
consisting of the President and all the other 
Commissioners of the Board sitting together. 

If no appeal is prefererd or if it was prefeired 
and was dismissed, then the local Government • 
would issue a notification in the Fort St. 
George Gazette declaring the temple or endow¬ 
ment to be subject to the provisions of this Act 
whereupon the Board would be authorised to 
appoint a salaried executive officer professing 
the Hindu religion to take over the administra¬ 
tion of the temple or the endowments. There 
is no right of suit and the order of the Govern¬ 
ment is final. This procedure, it must be noticed, 
did not apply to mutts under Act XII of 1935. 


Act X of 1946 introduced* several changes. 
This Act abolished the distinction between ex¬ 
cepted and non-excepted temples and extended 
the provisions of the Act to religious endow¬ 
ments in the Presidency Town also. The defini¬ 
tion of “religious endowments” has been ampli¬ 
fied so as to give power to the Board over the 
property or endowments of a defunct temple. 
The powers of the Board have also beerl en¬ 
larged to a large extent. The provisions of 
Sections 38 and 39 of the Act regarding the 
preparation of registers of endowments and the 
annual verification of the register have been 
made applicable to Mutts also. In settling a- 
scheme for temples under Section 57 of the 
Act the Board was empowered to remove an 
existing trustee or trustees whether hereditary 
or non-hereditary and the notification proce¬ 
dure was made applicable to temples governed 
by a scheme previously framed by the Board 
or settled by Court. So far as Mutts are con¬ 
cerned, the power of the Board was enlarged in 
various respects, the most important of which 
is the power to appoint a paid executive officer 
to take charge of the administration of a Mutt 
and its endowments. The surplus funds could 
also be diverted by direction of the Board in 
the scheme in accordance with the provisions 
of S. 67. The power of removal of an execu¬ 
tive officer appointed under the scheme is vest¬ 
ed exclusively in the Board. A . Y 

Under new Section 61 substituted by Act X 
of 1946. in the case of Mutts it was required 
that the budget of every mutt should make ade¬ 
quate provision for the dittam or scale or ex¬ 
penditure for the time being in force and the 
other customary expenses of the mutt and lor 
the due discharge of all liabilities in respect 
the debts binding on the math The budget 
may also provide for the application of the 
surplus for such religious or charitable pur ^ 
poses not inconsistent with the objects of the 

m Under Section 61-A it was open to Board 
to require the trustee of a mutt 
competent person as manager for the#anag 
ment of the secular affairs of the math. The 

of Ct th°e f ^me T was P Sed sole^ in. the Board 

SSMTStfR ?e r S° n an f0 aur fe^ Sec 
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tion 64-A made the provisions o t Ss. 59 and 60 
f of the Act applicable also to mutts. Section 59 
requires that the trustee should furnish ac¬ 
counts t q the Board and Section 60 provides for 
the inspection by the President of the Board or 
any commissioner or Assistant Commissioner 
of the movable & immovable properties belong- 
j ing to the institution & all records, correspond¬ 
ence etc. S. 79A provides that the Board should 
decide any matters mentioned in S. 79 and such 
♦power shall be exercised by a Committee of not 
less than two Commissioners including the Pre¬ 
sident and finality is given to the decision of 
the Board. The matters referred to in S. 79 re¬ 
late to the established usage of a mutt or tem¬ 
ple or the rights, honours, emoluments and per¬ 
quisites to which any person may by custom or 
otherwise be entitled in such mutt or temple. 
The jurisdiction to decide whether an institu¬ 
tion is a mutt or temple and whether the trustee 
is a hereditary trustee as defined in the Act or 
not was exclusively vested in the Board and 
the jurisdiction of the Court to take cognizance 
of any such dispute in the exercise of its ori¬ 
ginal jurisdiction is taken away. Appeal how¬ 
ever is provided against the decision of the 
Board by way of application to the Court to 
modify or set aside such decision and the deci¬ 
sion of the Court is made appealable. 

(24) Drastic changes of a fundamental cha¬ 
racter in the law were introduced by Act XIX 
of 1951 which, as its preamble shows, is in¬ 
tended to amend and consolidate the law relat¬ 
ing to the administration and governance of 
Hindu Religious and Charitable Institutions & 
Endowments in the State of Madras. The ambit 
. and scope of the Act are extended by making 
Ht applicable to charitable institutions as well 
and the endowments attached to them. Power 
is conferred by Section 2 of the Act to extend 
the provisions of the Act to religious institu¬ 
tions and endowments of Jains and the Act is 
to apply to charitable endowments only if a 
notification extending the provisions is issued 
by the Government. 

The system of controlling and supervising the 
endowments through a statutory body hitherto 
known as the Madras Hindu Religious Endow¬ 
ments Board has been completely abolished & 
the administration of the religious and chari¬ 
table institutions and endowments has been 
vested in a department of the Government, the 
Commissioner being the head thereof. Under 
him there are Deputy Commissioners and As¬ 
sistant Commissioners and Area Committees. 
The State is divided into areas, at present three 
areas, and each area is in charge of a Deputy 
Commissioner to whom the powers of the Com¬ 
missioner, which are permissible under the Act, 
may be delegated. The State is also divided 
into divisions and each division will be in 
charge of an Assistant Commissioner. Below the 
Assistant Commissioners are the Area Commit- 
^tees for all temples situate in an Assistant 
Commissioner’s division or a part thereof; but 
m the case of temples falling within S. 38. the 
Area Committees have no jurisdiction i.e., reli¬ 
gious institutions whose annual income as cal¬ 
culated for the purposes of the levy of contri¬ 
bution under S. 76 is not less than Rs. 20,000. 
Power is given to the Commissioner under 
Ejection 18 to call for and examine the records 
ox Commissioner, Assistant Commissioner, and 
Area Committee or any trustee not being the 

a mui } or of a s P ecific endowment 
wached to a mutt, in respect of any proceeding 


under the Act not being a proceeding in res¬ 
pect of which a suit or an appeal to a Court is 
provided by this Act to satisfy himself as to the 
regularity, correctness or propriety of any deci¬ 
sion or order. Some of the powers of the Com¬ 
missioner. Deputy Commissioner and Assistant 
Commissioner are enumerated in Chapter XIX. 
Section 6 contains the definitions and a mutt 
is defined as a 

“Hindu religious institution with properties at¬ 
tached thereto and presided over by a per¬ 
son whose duty it is to engage himself in im¬ 
parting religious instruction or rendering spi¬ 
ritual service to a body of disciples or who 
exercises or claims to exercise spiritual head¬ 
ship over such a body and includes places 
of religious worship or instruction which are 
appurtenant to the institution.” 

Ther? is an explanation which is. not rele¬ 
vant. A religious institution is defined as mean¬ 
ing a mutt, temple or specific endowment and 
a “religious endowment” means all property 
belonging to or given or endowed for the sup¬ 
port of mutts or temples, or given or endowed 
for the performance of any charity or service 
of a public nature connected therewith or of 
any othex, religious charity; and includes the 
institution concerned and also the premises 
thereof, but does not include gifts of property 
made as personal gifts to the archaka, service- 
holder or other employee of a religious institu¬ 
tion. 

A “trustee” is defined as any person or body 
by whatever designation known in whom or in 
which the administration of a religious institu¬ 
tion is vested, and includes any person or body 
who or which is liable as if such person or body 
were a trustee. A perusal of the definition 
would disclose that the word ‘trustee* is used* 
in the Act in a sense totally different from the 
narrower meaning attached to it in the law of 
Trusts. It is intended to bring within its pur¬ 
view the ‘Dharmakartha’ or the manager of a 
temple and even ‘Matathipathis* in whom the 
administration of religious institutions is vested. 
Even if a person is liable to answer in the 
same manner and to the same extent as if he 
were a trustee, such a person also would be 
a trustee within the meaning of the Act. 

Chapter III contains general provisions ap¬ 
plicable to all religious institutions. Section 
20 vests the administration of all religious en¬ 
dowments and the general superintendence & 
control in the Commissioner. The power of 
superintendence includes within its ambit the 
power to pass any orders which may be deem¬ 
ed necessary to ensure that such endowments 
are properly administered and that their in¬ 
come is duly appropriated for the purposes for 
which they were founded or exist. Section 21 
gives the right & authority to a Commissioner, 
Deputy Commissioner and Assistant Commis¬ 
sioner and such other officers as may be autho¬ 
rized by the Commissioner or the Area Com¬ 
mittee in that behalf, the power to enter the 
premises of any religious institution or any 
place of worship for the purpose of exercising 
any power conferred or discharging any duty 
imposed by or under this Act. If resistance to 
the exercise of such power is offered in dis¬ 
charge of such duty, police he|> can be ob- 
Umed by an application to a Magistrate having 
jurisdiction. The only restriction on this power 
is a person who is not a Hindu & is not entitled 
even if he be an officer authorized under the 
Act, to exercise this power. As would be seen, 
the power is veiy wide in its scope and does 
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not take into account the religious sentiments 
and sanctity attached by a religious denomina¬ 
tion to a particular institution and irrespective 
of the fact whether the person exercising the 
power, though a Hindu, belongs to the parti¬ 
cular sect or caste, he is authorized to enter 
the institution including the sanctum sanc¬ 
torum. 

Section 23 makes it obligatory on the trustee 
of a religious institution to obey all lawful 
orders issued under the provisions of this Act 
by the Govt., the Commr., thp Dy. Commr., the 
Area Committee or the Assistant Commissioner. 
Section 24 lays down the standard of care re¬ 
quired by the trustee in exercising his powers. 
Section 25 deals with the preparation of regis¬ 
ter for all institutions and the particulars 
which they should contain. The Commissioner 
is authorised to direct the trustee to make such 
alterations and omissions or additions in the 
register as he may think fit. Section 26 deals 
with the annual verification of the register. 
Section 27 lays a duty on the trustee to fur¬ 
nish accounts, returns, reports or other infor¬ 
mation relating to the administration of the 
institution and its funds etc. Section 28 autho¬ 
rises the Commissioner or any Officei^or other 
person deputed by the Commissioner in this 
behalf to inspect all movable and immovable 
property belonging to the institution and all 
records, correspondence etc. Section 31 deals 
with the surplus funds and . empowers the 
trustee with the previous sanction in writing of 
the Deputy Commissioner to appropriate such 
surplus or any portion thereof for all or any of 
the purposes specified in S. 59 (1) of the Act. 
Sections 32 to 51 do not apply to Mutts or spe¬ 
cific endowments attached to Mutts. 

Chapter IV which begins with S. 52 deals 
with Mutts. Section 52 provides for the remo¬ 
val of a trustee of a Mutt on the grounds spe¬ 
cified therein by a suit instituted by the Com¬ 
missioner or any two or more persons having 
interest in the Mutt and having obtained in 
writing the consent of the Commissioner. If 
succession to the headship is in dispute or when 
there is a vacancy which cannot be filled up im¬ 
mediately or when the trustee is a minor, the 
Board has to make interim arrangements for the 
administration after taking into consideration 
the claims of the disciples of the Mutt if any. S. 54 
relates to dittams. The trustee is required to 
submit to the Commissioner proposals for fixing 
the dittam and the amounts to be allotted to 
the various objects connected with ihe institu¬ 
tion. The proposals have to be published and 
after receiving suggestions, if any, the propo¬ 
sals will be scrutinised by the Commissioner 
and after necessary enquiry from the trustee, it 
would be open to the Commissioner if he thinks 
that a modification is required, to submit the 
case to the Government who shall pass orders 
thereon and the orders of the Government are 
final. Section 55 recognises the right of the 
trustee to spend.at his discretion for purposes 
connected with the Mutt, padakanikas; but he 
is required to keep regular accounts of all re¬ 
ceipts and disbursements regarding such patha- 
kanikas. j 

Under S. 5G*the Commissioner is empowered 
to call upon the trustee of a Mutt to appoint a 
manager for the administration of its secular 
affairs and to report the name of the Commis- 
sioner. In default of such appointment it is 
open to the Commissioner to appoint a person 
himself. The manager so appointed is of course 


a subordinate to the trustee of the Mutt and 
shall be responsible along with the trustee for 
the due submission to the Commissioner of the 
registers, accounts and budget of the Mutt and 
also for the performance of the statutory duties 
imposed upon the trustee by this Act. 

Chapter V deals with inquiries into various 
questions connected with the institutions. Sec¬ 
tion 58 empowers the Deputy Commissioner 
to frame schemes for temples and Mutts 
as well. In the case of mutts, sub-s. (3) to 
S. 58 empowers the Deputy Commissioner, 
while framing a scheme, to appoint a paid exe¬ 
cutive officer who shall of course be a person 
professing the Hindu religion but need not 
necessarily belong to the same denomination. 
He is also authorised to determine what the 
properties of the religious institution are. The 
order of the Deputy Commissioner framing a 
scheme is appealable under S. 61 to the Com¬ 
missioner. The Commissioner’s order in appeal 
may be questioned in a suit instituted under 
S. 62. Section 59 provides for the division of 
the trust funds or funds of the religious insti¬ 
tutions under the cypres doctrine. Section 62 
provides for suits enabling a party aggrieved 
by orders passed by the Commissioner under 
S. 61 (1) and (2), 57, 58, 60 or under S. 57, S. 58 
or S. 60 read with sub-s. (1) (a), (2) or (4) (a) 
of S. 19 or with sub-s. (3) or (4) of S. 80, within 
90 days of the receipt of such order. A further 
appeal lay to the High Court. 

Chapter VI deals with notified religious insti¬ 
tutions and the Act, for the first time, includes 
within the ambit of that procedure, Mutts also. 
The power can be exercised notwithstanding 
the fact that the religious institution is gov¬ 
erned by a scheme settled under the Act and the 
power is exercisable by the Commissioner. If 
the Commissioner decides after hearing objec¬ 
tions following the procedure laid down in 
S. 63 that the institution should be notified, the 
matter is reported to the Government and it 
publishes a notification in the Fort St. George 
Gazette declaring the religious institution to be 
subject to the provisions of this chapter. Such 
notification remains in force for a period of five 
years. The effect of notifying a religious insti-. 
tution is to take over the administration and 
vest it in an executive officer appointed by the 
Commissioner. The Commissioner is to decide 
the power and the duties which the executive 
officer should exercise but subject to the proviso 
that only such power and duties as aPP^f”* 
to the administration of the endowments pi the 
religious institution shall be assigned to tne 
executive officer. 

Chapter VII deals with budgets, accounts and 
audit. Budget is compulsory in the case or 
religious institutions and the trustee is enjoined 
to keep regular accounts which should be go 
audited by an auditor, the details of which need 

not be referred. _ 

Chapter VIII deals with finance. Section 7b 
vests in the Government the power to levy an 
annual contribution not exceeding 5 per cent, 
of its income. It is stated that thisi s[evied 
for services rendered by the Government and 
their officers to religious institutions and La the 
case of certain institutions getting a particular 
income there is also a further charge of 1* per 
cent, for audit the contribution being o per 
cenh What was originally 3 per cent, has now 
been increased to 5 per cent. 

Chapter IX deals with Tirumalai Tirupathi 
Devasthanams and Chapter X contains miscel- 
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laneous provisions. Section 92 states that 
nothing contained in this Act shall be deemed 
to confer any power or impose any duty in con¬ 
travention of the rights conferred on any reli¬ 
gious denomination or any section thereof by 
els. (a), (b) and (c) of Art. 26 of the Consti¬ 
tution and suits are barred except to Ihe ex¬ 
tent allowed by the Act intended to question the 
administration of a religious institution. Sec¬ 
tion 99 vests revisional jurisdiction in the Gov- 
+ emment to call for records and examine them 
to satisfy themselves as to the correctness, 
legality or propriety of any decision or order 
passed by any of the authorities. Section 100 
contains the rule making power. Chapter XI 
deals with transitional provisions. Any refer¬ 
ence to the Board or its President should be 
read as referring to the corresponding autho¬ 
rity under the Act and the Hindu Religious 
Endowments Act of 1926 was repealed. Cer¬ 
tain rules made under that Act are validated 
and continued in force. These are. in short, 
the provisions having particular reference to 
mutts. 


(25) It is convenient at this stage to deal 
with two preliminary questions that have been 
raised in the arguments. Mr. K. Bhashyam. 
learned advocate for the petitioner, argued 
that the mutt in question is not really a public 
religious institution within the meaning of 
S. 1 (2) of the Act, and that therefore the Act 
cannot be applied. He emphasized the fact 
that Shirur mutt .exists exclusively for the 
benefit of Shivalli Brahmins and every mem¬ 
ber of the public is not entitled as of right to 
enter into the mutt or to partake either in the 
religious instruction or in the worship ^rried 
on by the head of the mutt. Even among the 
members of the Shivalli Brahmin community, 
it is not all persons that are entitled to be 
taken into the inner fold of disciples. The 
choice of a person to be initiated to be made a 
disciple rests entirely in the discretion of the 
head, the Swami and no person has a right to 
insist that he is entitled to get his initiation 
from the Swami. It is an autonomous body 
existing for the spiritual benefit of the fol¬ 
lowers of the mutt. It is therefore claimed that 
it is solely and exclusively a private institu¬ 
tion, something analogous to a college run 
under private management and therefore can¬ 
not be treated as a public religious institution. 
There is no doubt considerable force in this 
argument; but we are unable to entertain that 
objection at this stage as it was not raised be¬ 
fore the Board and not even in the pleadings 
in this petition. The question whether an in¬ 
stitution is a public institution or a private 
one has necessarily to be decided on evidence 
applying the tests recognised and established 
by decisions to distinguish a public institution 
from a private one. It is a well-known fact 
that the extent and nature of the rights and 
duties and every matter relating to a mutt is 
dependent exclusively upon established 
usage. If such usage had been esta¬ 
blished by evidence that the public or 
a section thereof have no right to enter 
mto the mutt and to claim its benefits, 
it would have been a different matter. The 
objection, therefore, taken only in the course 
of the arguments cannot now be entertained. 

(26) Mr. Seshachalapathi, learned counsel for 
2 * 5? dowm ents Board, raised the preliminary 

29 that we shouId not issue a writ of 
Prohibition as the petitioner has his ultimate 
‘remedy by way of suit if a scheme were to be 


framed by the proper authorities under the 
new Act and that the application is therefore 
premature. It must be remembered that we 
are dealing with a writ of prohibition and 
not certiorari. A writ of prohibition lies to 
prevent an inferior tribunal from exceeding its 
jurisdiction or even from assuming a jurisdic¬ 
tion which does not vest in it under law. It 
also lies if a provision of a statute is con¬ 
travened by the tribunal or even if any princi¬ 
ples of law are contravened. In deciding the 
question whether a writ of prohibition should 
issue or not, the existence of an alternative 
remedy is. in our opinion, an irrelevant consi¬ 
deration when the complaint is that an inferior 
tribunal is exceeding its jurisdiction or is as¬ 
suming a jurisdiction not vested in it by law. If 
the tribunal is permitted to exercise that juris¬ 
diction which is objected to, if it exercises it 
wrongly, the mischief would be done before 
the alternative remedy is availed of. It is un¬ 
necessary to insist upon a party complaining 
that he shpuld first suffer and submit nimself to 
the jurisdiction which is being wrongly exer¬ 
cised or is wrongly exceeded and then take 
advantage of the alternative remedy. In Hals- 
bury, Vol. IX, page 822 (Hailsham edition), the 
position is thus stated: 

“The Court, in deciding, whether or not to 
grant a writ of prohibition, will not be fet¬ 
tered by the fact that an alternative remedy 
exists to correct the absence or excess of 
jurisdiction, or an appeal lies against such ab¬ 
sence or excess. Similarly the fact that an 
appeal on the merits of the case has already 
failed, or that the party applying for prohi¬ 
bition has himself initiated the proceedings in 
the inferior Court, is not material to the 
decision of the Court to grant or to refuse the 
writ.” 

Decisions in England, as is evident from this 
passage, have gone even to the length of help¬ 
ing a person aggrieved notwithstanding the fact 
that he was the very person who first initiated 
the proceedings and invoked the jurisdiction of 
the inferior Court. The objection raised by 
Mr. Seshachalapathi, in our opinion, has no 
force and must be rejected as it is not sup¬ 
ported by any authority. The analogy of the 
position in the case of a writ of certiorari does 
not apply here. 

(27) We may now examine the Articles of the 
Constitution which have been relied on as 
having been contravened by the impugned legis¬ 
lation. The power of the legislature of the State 
of Madras to enact the law now challenged is 
conferred by the Constitution by Articles 245 
and 246 and item 28 of the concurrent list. 
List III of the seventh schedule. Article 245 
is made expressly subject to the provisions of 
the Constitution and Art 246 (2) enables a 
State Legislature specified in Part A to enact 
laws with respect to any matters enumerated in 
List III of the Seventh Schedule. Item 28 of 
that list is 


“Charities and charitable institutions, charit¬ 
able and religious endowments and religious 
institutions.” 


In the Government of India Act, 1935, Item 34 
of List II was “charities and charitable insti¬ 
tutions, charitable and religious endowments”. 
As religious institutions were not specifically 
. that item * a Question was raised 

^ankkasuhdara bhattar v. r. s. 

NAYUDU\ <1946) FCR 67, that the Madras 
Temple Entry (Authorisation and Indemnity); 
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Act XXII (22) of 1939 was ultra vires. The 
contention, however, was overruled by the 
Federal Court. In order to obviate such diffi¬ 
culties in future, in the present Constitution, 

Item 28 expressly includes religious institu¬ 
tions. Power therefore under the present Con¬ 
stitution to enact laws with respect to matters 
enumerated in Item 28 of List III is conferred 
upon the State legislature but subject however 
to the provisions of the Constitution. The 
power of the State Legislature, it cannot be 
now contended, is part of any prerogative power 
or inherent right of the State to control and 
superintend religious institutions. It is an ex¬ 
press power conferred by the Constitution upon 
the State legislature. What the limits to that 
power are is a matter to be determined by re¬ 
ference to the other Articles of the Constitu¬ 
tion. 

are adverting to this aspect for the rea¬ 
son, that one of the counsel who appeared for 
the Commissioner, attempted to rest the power 
also on the prerogative right exercised by the 
British Government before India became inde¬ 
pendent and claimed to have been inherited by 
the State i.e., the power to legislate for the 
better administration and superintendence of 
religious and charitable endowments and insti¬ 
tutions. The Constitution proceeds on the as¬ 
sumption that sovereignty vested in the people 
of India and they, through their accredited re¬ 
presentatives in the Constituent Assembly, gave 
themselves the Constitution. The State legis¬ 
lature, therefore, has no other independent sove¬ 
reign right to legislate apart from what is con¬ 
tained within the four corners of the Constitu¬ 
tion. Therefore, what the British Government 
did earlier may not be very relevant except to 
consider the extent to which the temples and 
mutts allowed themselves to be subjected to ex¬ 
traneous control and supervision when religious 
liberty was not guaranteed by any written con¬ 
stitution. 

(28) The power of the State Legislature to 
enact a law in respect of religious and charit¬ 
able endowments and institutions being un¬ 
doubted, it remains to consider whether that 
power had been exercised within the limits 
laid down by the Constitution, and whether the 
fundamental rights claimed on behalf of the 
petitioner have been infringed so as to take 
away or abridge all or any of them. It is 
claimed on behalf of the petitioner that the 
right to equality before the law and the equal 
protection of laws guaranteed under Art. 14 
have been denied to him, that there was un¬ 
reasonable discrimination based solely on reli¬ 
gion which offends Art. 15, that the right to ac¬ 
quire and hold and dispose of property under 
Art. 19 (1) (f) has been unreasonably restricted 
and that the right to freedom of religion con¬ 
ferred under Arts. 25 and 26 has been unduly 
restricted and circumscribed practically deny¬ 
ing the liberty granted by the Constitution. The 
levy of contribution under S. 76 of the new Act 
is, it was contended, in the nature of a “tax 
within the meaning of Art. 27 which is uncon¬ 
stitutional. 

(29) The conditions, the violation of which 
would bring a given legislation within the mis¬ 
chief of Art. 14, have now been authoritatively 
settled by two decisions of the Supreme Court 
by which we arc bound viz., 'CHARANJIT 
v. THF r ,MiON OF INDIA’, 1951 SCJ 29 and 
•THE .'ATE OF BOMBAY v. BALSARA, 1951 
SCJ 4;a. in the second of these cases, the 
Principles to be borne in mind when applying 


A. I. R. 

Art. 14 have been analysed and stated in the 
form of propositions by Fazl Ali J. at page 491 
as follows: 

“(1) The presumption is always in favour of 
the Constitutionality of an enactment, since 
it must be assumed that the Legislature 
understands and correctly appreciates the 
needs of its own people, that its laws are 
directed to problems made manifest by ex¬ 
perience and its discriminations are based on 
adequate grounds. 

(2) The presumption may be rebutted in 
certain cases by showing that on the face of 
the statute there is no classification at all and 
no difference peculiar to any individual or 
class and not applicable to any other indi¬ 
vidual or class, and yet the law hits only a 
particular individual or class. 

(3) The principle of equality does not mean 
that every law must have universal applica¬ 
tion for all persons who are not by nature, 
attainment or circumstances in the same posi¬ 
tion. and the varying needs of different 
classes of persons often require separate 
tjeatment. 

(4) The principle does not take away from 
the State the power of classifying persons for 
legitimate purposes. 

(5) Every classification is in some degree 
likely to produce some inequality, and mere 
production of inequality is not enough. 

(6) If a law deals equally with members of 
a well defined class, it is not obnoxious and 
it is not open to the charge of denial of equal 
protection on the ground that it has no appli¬ 
cation to other persons. 

(7) While reasonable classification is per¬ 
missible such classification must be based 
upon some real and substantial distinction 
bearing a reasonable and just relation to the 
object sought to be attained and the classi¬ 
fication cannot be made arbitrarily and 
without any substantial basis.” 

In view of this clear pronouncement of the 
highest authority, it is needless to refer to the 
authorities so copiously cited at the bar to illus¬ 
trate one or the other of the principles enun¬ 
ciated above. The gravamen of the charge is 
that while the Christian and Muhammadan re¬ 
ligious and charitable institutions and endow¬ 
ments were excluded, Hindu religious and 
charitable endowments and institutions alone 
were selected for special treatment and that 
such a discrimination is unwarranted, unreason¬ 
able and unjust. The classification of institu¬ 
tions and endowments based on religion, Hindu, 
Muhammadan or Christian, cannot be said to 
be either arbitrary or unreasonable having re¬ 
gard to the object sought to be attained viz., the 
better administration and management of such 
institutions. It is not a classification or divi¬ 
sion made for the first time by the State Legis¬ 
lature. The distinction existed for nearly a 
century. As the incidents and the nature of the 
institutions and endowments of different reli¬ 
gions differ in several respects, it cannot be saia 
that the classification is based solely on religion 
as the institutions included in the classification 
are religious as well as secular and baling re¬ 
gard to the object in view, the institutions 
having several common features are ngntiy 
classified under one group. Article 14 does no 
prevent the legislature from taking up one set 
of institutions for legislative cons n 1 f® ra n t i° t n hp ^ 
one time and enacting laws on respect of them 
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.reserving the other types of institutions for 
I consideration to a future date. 

It is impossible to accept the contention that 
the impugned Act violates either Art. 14 or 
Art. 15. 

(30) The right to acquire, hold and dispose 
of property is conferred on the citizen by Art. 
19 (1) (f). This right, however, as many of 
the fundamental rights enumerated in the Con¬ 
stitution, can only be exercised subject to rea- 
sonable social control in the larger interests 
of the State and for its welfare. This principle 
is recognised by Cl. (5) of Art. 19 which states 
that the recognition of the right does not pre¬ 
vent the State from making any law imposing 
reasonable restrictions on the exercise of the 
right in the interests of the general public or 
for the protection of th£. interests of any Sche¬ 
duled tribe. The Constitution embodies the 
corporate will of the people and they have ex¬ 
pressly elected through their representatives to 
surrender and forego in the larger interests of 
the State and for the welfare of the people, part 
of their rights to the State. The fundamental 
rights recognised in the Constitution no doubt 
to some extent constitute limitations on the 
powers of the Parliament and the State Legis¬ 
latures to enact laws and these were intended in 
the interests & for the benefit of the minorities. 
To what extent the control should be permitted 
and whether the legislature in enacting a parti¬ 
cular law transgressed its limits without any 
justification and whether such transgression is 
within reasonable bounds are matters left open 
for the Courts to decide. Unlike the American 
Constitution where under the power known as 
‘due process of law” the Courts have exercised 

j and have been exercising a greater degree of 
freedom in declaring a law unconstitutional on 
the ground of its unreasonableness for deciding 
which no particular standard had been laid 
down by the legislature, under the Indian Con¬ 
stitution, the Courts’ function is circumscribed 
™ limited to the extent of considering whe¬ 
ther the restrictions are reasonable or not. 

(31) At the outset in considering Art. 19 ( 1 ) 
(*>. the , Court has to be .satisfied that the right 
claimed by the petitioner is ^property” within 
the meaning of that sub-clause. Property is no¬ 
where defined in the Constitution. It has now 
been clear by the decision of the Supreme Court 

'CHARAN JIT LAL CHOWDHURY v. THE 
UNION OF INDIA’, 1951 SCJ 29, that the relief 
t>y way of a writ could be granted only in 
favour of a person whose right has been in¬ 
fringed. A person who is not aggrieved and 
wiio is not personally affected cannot set the 

PArJi l r n !“ t . ion ' In view of the decision in ‘A. K. 
£9£ A LA N v- THE STATE OF MADRAS’, 1950 
oi-tt 88, and applying the reasoning in that 
case, if a person is deprived of his rights to 
property under Art. 19 (1) (f), the proper arti- 
cle to be considered is Art. 31. Article 19 (1) 
W applies only so long as a person is not de- 

5 pnved of his property by a law enacted by a 
competent legislature. It was contended on be¬ 
half of the respondent that trusteeshio as under¬ 
stood in the law of trusts is not property con- 
b r th , e Article. Willis jn his book 
wj Conshtutional Law at page 815, in dealing 
with property that may be taken under the 
Power of eminent domain, says: 
to general it may be said that any and all 
property may be taken. Land, buddings, 

; water an easement as distinguished from 

I a COntract ’ and a franchise 


Weaver in his book on Constitutional Law at 
page 374 says: 

“Property is ownership. It consists of the free 
enjoyment of one’s acquisitions without con¬ 
trol or diminution save by the law of the 
land. It consists not merely of ownership 
and possession but in the unrestricted right of 
use and disposal. Anything which destroys 
any of these elements to that extent des¬ 
troys the property itself. The right of pro¬ 
perty is a natural right and neither the Fede¬ 
ral Government, nor the State Government 
can deprive its owner of it or its possession 
except by the due process of law. 

“Property includes not only real estate and 
personal property, but also incorporeal rights 
such as patents, copyrights, leases, accounts 
and choses in action, and every other thing 
of an exchangeable value which one may 
have." ^ 

(32) It is not disputed on behalf of the res¬ 
pondent that property includes even incorporeal 
rights. In ‘DWARKADAS v. SHOLAPUR S. & 
W. CO.. LTD.’. AIR 1951 Bom 86, the question 
was considered by Chagla C. J. at page 90, 
where he expressed the opinion that property 
used in Arts. 19 and 31 need not necessarily 
be tangible property but may be even intangible 
property and might include incorporeal rights. 
The word ‘property’ occurs in Placitum 31 of 
the Australian Constitution and Nicholas in his 
Book on the Australian Constitution at page 201 
states that: 

“the word ‘property’ in placitum (XXXI) is of 
the widest connotation: it is 'nomen gene- 
ralissimum’. It covered the acquisition for 
an indefiinte period of the exclusive right to 
use certain vacant land on which the claim¬ 
ant had erected a car park station with the 
permission of the owner; 'MINISTER OF 
STATE FOR THE ARMY v. DALZIEL’, 68 
CLR 261.” • 

In the case referred to in the above quotation 
Rich J. stated at. page 285: 

‘‘The meaning of property in such a connection 
(i.e. S. 51 p. xxxi) must be determined upon 
general principles of jurisprudence, not by 
the artificial refinements of any particular 
legal system or by reference to Sheppard’s 
Touchstone. The language used is perfectly 
general. It says the acquisition of property 
is not restricted to acquisition by particu¬ 
lar methods or of particular types of interests, 
or to particular types *of property. It ex¬ 
tends to any acquisition of any interest in 
any property.” 


A trustee in the legal sense is the owner of 
the property, but has no beneficial interest. The 
argument is that property is used in Arts. 19 
(1) (f) and 31 in the sense of property which 
ca ?.J?e beneficially enjoyed and which can be 
validiy disposed of as in Cl. (f) not only the 
right to acquire, but also to hold and dis¬ 
pose of property is enumerated. As trusteeship 
even of a hereditary kind could not be alienated 
under law, it is not property. This was the 
argument on behalf of the respondent. 

of a temple who is commonly 
called ^Dharmakartha or some other equivalent 
name is not a trustee in the sense in which it 
is understood in the law of trusts nor is the 
head of a mutt such a trustee. The decisions 
A v°l*u hl . s have alread y been noticed. 

inf Q ?i^™ k .u rtha very often has no beneficial 
hi! in - °i. e property in his possession but 
his office is hereditary (we are of course not 
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referring here to non-hereditary trustees). 
We have considered the decisions in 
extenso on the jural relationship of the 
mathadhipathi to the mutt and its properties. 
He is not a bare trustee, but he occupies a pecu¬ 
liar position and has beneficial ownership to 
some extent in the property and the income. 
The mathadhipathi therefore cannot be correctly 
described as a “trustee” owning no beneficial 
interest in the property under his management. 
Even if the argument, therefore, of the respon¬ 
dent were accepted, the mathadhipathi satisfies 
that test and has beneficial interest in the pro¬ 
perty. Even in the case of a dharmakartha or 
the manager of a temple, there may be in¬ 
stances where such a dharmakartha is not 
merely a manager but also has beneficial in¬ 
terest in the property. In such a case also, the 
test laid down on behalf of the respondent 
would be satisfied. If there be however an in¬ 
stance where the dharmakartha has no benefi¬ 
cial interest of any sort but is a mere manager 
with hereditary rights, there is no reason to 
exclude such a hereditary right of management 
even from the scope of property; but however 
it is not necessary to express a final opinion on 
this. 


In the judgment of Mukherjea J. in ‘ANGUR- 
BALA v. DEBABRATA’, 1951 SCJ 394, already 
referred to, dealing with the word “property” 
in the Hindu Women's Rights to Property Act, 
reference was made to the decision of Varada- 
chariar J. in ‘UMAYAL ACHI v. LAKSHMI 
ACHI', (1945) 8 FLJ 8. where the learned Judge 
took the view that a bare trusteeship with no 
beneficial or personal interest in the trust pro¬ 
perties is not property though for certain pur¬ 
poses as conceded even by the learned Judge, 
trusteeship may be property. Mukherjea J. dis¬ 
tinguishes shebaitship from trusteeship as she- 
baitship always carried with it an element of 
beneficial or personal interest in the proper¬ 
ties in his charge. The learned Judge there¬ 
fore distinguished the case in ‘UMAYAL ACHI 
v. LAKSHMI ACHI*. (1945) 8 FLJ 8, from the 
case before him on this ground. The learned 
Judge also approved of the decision of this 
Court in ‘SURYANARAYANACHARYULU v. 
SESHAMMA’, ILR (1950) Mad 451, where it 
was held that the office of archaka which is a 
hereditary religious office in which the holder 
for the time being is beneficially interested to 
enjoy the income of the endowed pro¬ 
perty is “property” and that therefore 
the ‘decision of the Federal Court was in¬ 
applicable. On this reasoning, a Mathadhi- 
pathi's position cannot be worse than that of 
either a shebait or an archaka of a temple. 


The view taken by Mukherjea J. is based 
upon a Full Bench decision of the Calcutta High 
Court in ‘MONOHAR MUKERJI v. BHUPEN- 
DRANATH MUKERJI'. 60 Cal 452,. which was 
approved by the Judicial Committee m GANESH 
CHUNDER v. LAL BEHARY ' 1 T7 .?^ ad 

IU 740: 63 Ind App 448 and ‘ B HABATARINI v. 
ASHALATA', 1943-2 Mad LJ 70: 70 Ind App 57. 
It may be an anomalous position, but as ob- 
served by Mukherjea J. it is an anomaly which 
has been admitted into Hindu Law for a long 
time from which there is no escape. The addi¬ 
tion of the right to dispose of property in Art. 
19 (1) (f) along with the right to acquire and 
hold is not intended to give a definitionofpro- 
perty so as to lirn-t it to disposable property. 
Property may be inalienable but yet a person 
may be entitled to hold it as in the case of 


inalienable service inams. The person holding 
such an inam is entitled to enjoy its income 
so long as he holds it, though he will not be 
entitled to dispose it of either by will or by 
gift ‘inter vivos'; but must allow the property 
to pass on to the next office holder according to 
the law of succession governing such property. 
The argument that if the headship of a mutt is 
considered to be property, in no case can the 
mathadhipathi be removed even if it is esta¬ 
blished that he is disqualified from holding the 
position or proved that he is unworthy to hold 
it, overlooks the fact that in such an event. 
Art. 31 (1) clothes the legislature with power 
to enact a law depriving a person of the pro¬ 
perty. Of course such a legislation should not 
contravene or infringe any of the other liber¬ 
ties or fundamental rights recognised by the 
Constitution. The dh'inction between Arts. 
19 (1) (f) and 31 (1) is the difference between 
Dlucking the feathers of a bird one by one and 
killing it. In such a case Art. 31 (2) does not 
come into play as it would not be “acquisition” 
meaning transfer of property from the owner 
to the State but deprivation of property within 
the meaning of Art. 31 (1). For a further dis¬ 
cussion of the meaning of the word ‘acquire 
reference may be made to the decision of the 
learned Chief Justice and Venkatarama Iyer J. 
in the judgment relating to Rent Reduction Act 
in RAMAKRISHNA RANGA RAO v. STATE 
OF MADRAS’, C. M. P. Nos. 894 and 895 of 
1951. 


(33) If Art. 19 (1) (f) applies, as we hold 
it does, the next question for consideration is 
whether the restrictions on the rights to pro¬ 
perty imposed by the impugned legislation are 
reasonable, and the interests of the general - 
public demand them, there being no question 
of the protection of any Scheduled Tnbes here. 

The effect of the legislation is practically to ; 
reduce the Mathadhipathi to the position of a 
servant, subordinate to the Government even in 
respect of rights relating to property. The exe¬ 
cutive administration replaces the statutory 
control by tbe Board. The Mathadhipathi is 
bound to obey all lawful orders emanating from 
the Government down to the Asst. Commis¬ 
sioner. The premises of the Mutt and tne 
places of worship and meditation are not im¬ 
mune from interference by the Government. 
All officers of Government have a right to enter 
any part of the religious institution and place, 
of worship in the discharge of their duUes and 
for the purposes of the Act and any , 
in the exercise on such power entails penal.con . 
seouences. The only safeguard is the person so 
entering must be a Hindu but it Is very.often 
ineffective and useless. It is a well knowm *a« 
that there are mutts belonging to different sects 
and creeds, the adwaita mutts, the Visisft 
tadwaita. dwaita and saiva mutts and smartha 
mutts and Zangam or Veerasawa mutts. A 
Vaishnavite will not be permitted to en er tne 
premises or at any rate to enterthe placre ot 

worship, in a Veerasaiva mutt There are di^ 

ferences even among Vaishnava sec s 
Vadagalais and Thengalais. and the customs 
and usages in the mutts vary. Thei P bg gn _ 

the deity is installed is not al, owe d,obe The 
tered even by the ordinary worshipper. bp o 
officer even if he is a Hindu, may Miitt 
believer in the faith of thatMutt 

enter^the prem^s^n tb^gS^detlu 
which°(fan°be taSJtaWed than described. 
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In the utilisation of the surplus funds, the 
discretion of the head or the mathadhipathi is 
seriously interfered with by the provisions of 
the Act. In incurring expenditure under S. 30 
of the new Act for the health, safety or con¬ 
venience of the disciples, pilgrims or worship¬ 
pers the voice of the Mathadhipathi is not final. 
Surplus funds may be diverted for other pur¬ 
poses alien to the objects of the institution. 
While under law he is entitled io use it at his 
discretion for any purposes which cannot be des¬ 
cribed as wicked or immoral, his discretion is 
now taken away. In the application of the 
funds for the daily expenditure, he has to con¬ 
form to the dittam and the opinion of the Com¬ 
missioner regarding the fixation of the scales of 
expenditure which has to be submitted to Gov¬ 
ernment who has to pass orders, is final. The 
routine expenditure in the institution consists 
usually in the feeding of the disciples and the 
head, the cost of carrying on of the worship 
of the deity and the feeding of the visitors and 
others according to the usage of the Mutt. There 
may be periodical special services or worship 
and the scale at which the amount has to be 
spent is usually at the discretion of the head 
of the Mutt. 

In this institution it has been the usage to 
perform the 'paryayam* for example on a large 
scale as the feeding of the Brahmins on that 
occasion cannot be avoided and the Judicial 
Committee in the case of this very Mutt in 
- VIBHUDAPRIYA v. LAKSHMINDRA*, 50 Mad 
497, decided that the 'Mathadhipathi* was jus¬ 
tified in incurring debts for the performance of 
the paryayam.* In this view they differed from 
the narrow view taken by this Court based on 
■; economy and upheld the binding nature of the 
debt. It was observed by two learned Judges 
of this Court that the expenditure on such a 
large scale was not justified and one of the 
learned Judge stated that 

“It is idle to pretend that the feeding could 
have gone on anything like this scale in all 
the six centuries during which these maths 
' existed or even in the earlier years of the 
last century,** 

and in support of that view a passage in 
‘PALANIAPPA CHETTY, K. P. L. S v. 
SREEMATH DEVASIKAMONY PANDARA 
SANNADHI*. 40 Mad 709, was relied on. In 
considering these observations, Mr. Ameer Ali 
observed at page 506: 

“The learned Judge seems to have misappre¬ 
hended the effect of their Lordships* judg¬ 
ment in Palaniappa Chetty*s case.'* 

It was further observed that the High Court 
overlooked the observations of the Privy Coun¬ 
cil in ‘VIDYA VARUTHI v. BALUSWAMI 
IYER', 44 Mad 831 PC, to the effect that the 
superiors 

“have ample discretion in the application of 
the funds of the maths but always subject 
to certain obligations and duties equally gov- 
\ emed by custom or usage." 

The learned Judge proceeds to observe in the 
same page: 

“These Mathadhipathis have a difficult task 
to perform; unaided by any established rule 
they are expected to exercise control over the 
numbers of pilgrims, who come to the temple 
in order to participate in the festivals aVid 
share in the food offerings. Even if it were 
permissible for the superior to exclude a cer¬ 
tain number from being fed, their Lordships 
doubt whether popular, sentiment would sanc¬ 
tion-his so doing. The obligations under 


which they labour are regulated by custom, 
which are of longstanding and have been 
observed for centuries." 

“What their Lordships have to see in this 
case is, firstly, whether the debts were con¬ 
tracted by the deceased Swami for his own 
purposes or for the purposes of the temple 
and in discharge of the duties urrder which 
he lay in the performance of the worship and 
the feeding of pilgrims; and secondly, whe¬ 
ther the moneys so borrowed were legiti¬ 
mately applied for those purposes.” 

It follows therefore that if there is a custo¬ 
mary obligation like the feeding of the Brah¬ 
mins who visit the mutt at the time of the par¬ 
yayam, that obligation cannot be got rid of by 
the Mathadhipathi and even if he incurs 
debts for discharging such an obligation, the 
debts will bind the math and so long as those 
moneys are not applied for the personal use of 
the Swami nobody can question the extent or 
the necessity for the large scale of expenditure 
incurred by the Mathadhipathi. Customs and 
usages vary from mutt to mutt and an attempt 
to apply the axe and cut down the expenditure 
purely from a secular angle of vision is not to 
view the matter in the proper perspective. It 
is this vision, as pointed by the Judicial Com¬ 
mittee in the above case, that this Court did 
not have and the necessity for setting matters 
right arose before the Judicial Committee. The 
same mistake and the same error might be 
repeated by the Government and the Commis¬ 
sioner under the Act as the decision of the Govt, 
in settling the dittam is stated to be final. 
The power to hold property carries with it the 
power to enjoy and utilise the income in a 
manner in which the person holding the pro¬ 
perty is entitled to spend it under law. This 
power is unduly and unreasonably restricted by 
S. 54 of the new Act. 


(34) Again, take the pathakanikas under S. 
55. It is common knowledge that they are the 
property of the Matathipathi. While the Act re¬ 
cognises the Matathipathi's right and discre¬ 
tion to spend it for purposes connected with 
the mutt, he is kept under an obligation to keep 
regular accounts of the receipts and disburse¬ 
ments. Regarding the management of the pro¬ 
perties, it is open under the Act to the Com¬ 
missioner to require and insist that the Swamiji 
should appoint a. manager and in default, 
power is given to the Commissioner himself to 
appoint one. A person is entitled to manage 
his own property as its incident. There are two 
other modes by which this right of the matathi¬ 
pathi to manage his properties can be taken 
away under the Act. One is by an attempt 
to frame a scheme as in the present case 
which enables the Commissioner to appoint a 
paid executive officer to take over the manage¬ 
ment and there is the second and more dange¬ 
rous weapon, viz., the power of notification by 
which without any remedy by way of judicial 
review, the executive is empowered to take the 
drastic step of depriving a Matathipathi of his 
to manage his own affairs. The decision 
of the Government is final and the notification 
continues in force for a period of five years 
These modes practically leave nothing in the 
Matathipathi except a vestige of a right to call 
himself a Matathipathi with no power to ma- 
nage the property, to deal with its income, to 
apply its surplus for the objects of the insti¬ 
tution at his discretion and choice which is a 
nght recognised and established by the deci- 
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sions of the highest tribunal which we have 
already adverted to. It cannot be seriously 
contended and indeed, no decision in support of 
such a serious invasion has been placed before 
us. It may be suggested that the appointment 
of the manager or the executive officer paid 
or otherwise, and the notification procedure re¬ 
late only to secular a flairs of the mutt and do 
not trench upon the religious affairs. This argu¬ 
ment has been repeatedly urged before us in 
justification of the drastic provisions of the 
Act. 

In our opinion, a separation of religious 
a flairs from secular affairs of a Mutt jn such 
watertight compartments is not • possible. The 
properly of the mutt and its income exist for 
one purpose and only one purpose and that is 
the religious purpose. It has to be applied and 
utilised for the maintenance of the mutt, for 
carrying on the worship and for the propaga¬ 
tion of the religion. It is not merely a ques¬ 
tion of leasing the lands and realising and 
paying the income into the hands of the head, 
but extends to the receipt of the income and 
the disbursements thereof over which practi¬ 
cally the Matathipathi has no control. He has 
no deciding voice in the matter of the selec¬ 
tion of the various items of expenditure for 
the purposes of the mutt and cannot give prio¬ 
rity to one over the other. His hands with re¬ 
ference to the property, are tied completely. It 
does not stop at merely requiring him to pre¬ 
pare the budget and submit it and the accounts; 
but goes further and takes over the manage¬ 
ment itself into the hands of the Government 
through their appointed agents. It cannot there¬ 
fore be seriously contended that the restrictions 
so imposed are reasonable and that they are 
required in the interests of the general public. 

(35) In construing the expression ‘reasonable 
restriction* it has been pointed out by the 
Supreme Court in ‘DR. N. B. KHARE v. STATE 
OF DELHI’, 1950 SCJ 328, that the word rea¬ 
sonable in clause (5) of Article 19 goes with 
'restrictions* and not with ‘law* and that in 
deciding the reasonableness or otherwise of the 
restrictions, the Court need not be confined to 
an examination of the restrictions in the ab¬ 
stract with reference merely to their duration 
or territorial extent, but it is open to look into 
the circumstances under which or the manner 
in which the restrictions have been imposed. 
Reasonable restrictions on the exercise of the 
right conferred by Art. 19 may contain substan¬ 
tive as well as procedural provisions. The pos¬ 
sibility of the favour being abused in the hands 
of the executive may not be altogether irre¬ 
levant. In ‘CHINTAMAN RAO v. STATE OF 
MADHYA PRADESH’, 1950 SCJ 571, it was ob¬ 
served at p. 573: # . 

“The phrase ‘reasonable restriction connotes 
that the limitation imposed on a person in 
enjoyment of the right should not be arbi¬ 
trary or of an excessive nature, beyond what 
is required in the interests of the public. The 
word ‘reasonable’ implies intelligent care and 
deliberation, that is the choice of a course 
which reason dictates. Legislation which arbi¬ 
trarily or excessively invades the right can¬ 
not be said to contain the quality of reason¬ 
ableness and unless it strikes a proper ba¬ 
lance between the freedom guaranteed in 
Art. 19 (1) (g) and the social control permit¬ 
ted by clause (6) of Art. 1?, it must be held 
to be wanting in that quality.” 
iThe same reasoning would apply equally to 
•Article 19 (1) (f) and 19 (v). The restrictions 


imposed are so drastic in scope that they gol 
beyond the object sought to be achieved. 

(36) Now we come to religious freedom. It 
is often said that the conception underlying our 
Constitution is a secular State and that the goal 
is a welfare State. But it is argued further, as 
it is a secular State, it should not possess legis¬ 
lative power to control and supervise religious 
institutions and religious freedom. This argu¬ 
ment proceeds on a misconception. America, 
Australia and the Irish Free State are all secu¬ 
lar States and they all guarantee religious free¬ 
dom subject to limitations and subject to the 
power, to control, such liberty for the welfare 
of the State. Secular State implies that the 
bond of union is not based on religion but on 
citizenship as distinguished from a theocratic 
State. In England there is an established Church 
and the King is considered as the supreme head 
on Earth. He is the Head of the Church of 
England and also the patron of all Archbishops 
and Bishops within the United Kingdom. The 
Crown, therefore, enjoys the right of patronage 
in resepet of several churches in the Kingdom. 
In America and other countries such as Austra¬ 
lia and the Irish Free State, the position is 
different. Under the American Constitution, “a 
wall of separation between the Church and the 
State” is recognised and this was due to the 
fact that the American people, before the fram¬ 
ing of the Constitution, suffered centuries of 
religious oppression and persecution and as the 
bitterness of that sufferings was still fresh in 
their memory, the wall of separation was erect¬ 
ed. The First Amendment enacted: 

“The Congress shall make no law respecting 
the establishment of religion or prohibiting 
the free exercise thereof.” 

Unlike Arts. 25 and 26 of the Indian Constitu¬ 
tion, this Amendment is framed more as a 
restriction on the legislative power of the Con¬ 
gress rather than from the point of view of the 
individual. Under the Constitution of the Irish 
Free State, Art. 8 on which Art. 26 of our Con¬ 
stitution was modelled; is: 

“Freedom of conscience and the free profes¬ 
sion and practice of religion are subject to 
public order and morality guaranteed to every 
citizen.” (the rest of the article is omitted). 
Art. 116 of the Australian Constitution is: 

“The Commonwealth shall not make any laws 
for establishing any religion, or for impos¬ 
ing any religious observance, or for prohibit¬ 
ing the free exercise of any religion, and no 
religious test shall be required as a qualifi¬ 
cation for any office or public trust under the 
Commonwealth.” 

The right to freedom of religion under Art. 25 
. of the Indian Constitution is conferred upon an 
persons and is not confined to citizens. Article 
26 relates to the freedom of a religious deno¬ 
mination to manage its own religious affairs. 
Under Art. 25 the guarantee is freedom of con 
science and the right freely to profess, prac 

tice and propagate religion. , I ^^ fh su a b ^ ^rt 
public order and morality and health and Art 
26 also is subject to a similar hmitetion. in 
Article 25 power is conferred on the e t 
make any law (a) regulating or 
economic, financial, political or o ^gious 
activity which may be associated withreug ^ 

practice and sub-clause (2) (b) P wing open 
social welfare and reform or* the^ throwing op 
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gious liberty. It is intangible as it is subjective 
and is not capable of legal protection except 
that a person may not be compelled by law to 
abandon his belief, creed or opinion. A man 
may not only hold his religious opinions but 
may put them to practice and translate them 
into articulate force by profession, practice and 
propagation. Unless these are also protected 
there is no meaning in protecting freedom of 
conscience. Religion has been defined by Field 
-f J. in 'DAVIS v. BEASON’, (1890) 133 US 333: 
(33 Law Ed 637), as meaning a man’s 
“views of his relations to his Creator, and to 
the obligations they impose of reverence for 
his being and character, and of obedience to 
his will. It is often confounded with the 
'Cultus’ or form of worship of a particular 
sect, but is distinguishable from the latter.” 
Profession of religion implies, in our opinion, 
the right of the person who believes in a reli¬ 
gion to state his creed and also to propagate 
it either by speech or by writing or by any 
other visible means. The practice of religion 
is the practical expression of his belief in the 
particular form of private or public worship. 
He may himself carry on worship or partake 
in a worship carried on by others. The exer¬ 
cise of these rights, however, is not altogether 
free from restrictions. It cannot be doubted 
that in the public interests and in the interests 
of and for the welfare of the State, the expres¬ 
sion of one’s religion should not be allowed 
to degrade into licentiousness or to perpetrate 
a crime or endanger public order, morality or 
health. In other words, to use an expression 
familiar to American law, it is subject to the 
police power of the State. Clauses (a) and (b) 
•j «f sub-cl. (2) of Art. 25 reserve also a power 
to regulate or restrict any economic, financial, 
political or other secular activity associated 
with religious practice and also in the interests 
of social welfare and reform and for throwing 
open religious institutions to the Harijans. That 
these restrictions are imperative and are justi¬ 
fied is established by a number of decisions of 
American Courts which illustrate the manner in 
which and the extent to which social control 
has been exercised in America, restricting the 
religious liberty of the citizen. 

In ‘REYNOLDS v. UNITED STATES’, (1879) 
98 US 145: (25 Law Ed 244), polygamy though 
justified by the tenets of a religious sect, was 
allowed to be restricted by legislation in the 
interests of society. Polygamy was considered 
meritorious by the Mormon religion. ‘DAVIS 
V. BEASON’, (1890) 133 US 333: (33 Law Ed 
637), is another instance where a similar law 
was upheld. In ‘CANTWELL v. STATE OF 
CONNECTICUT’, (1940) 310 US 296: (84 Law 
E “ the question was whether a statute 

prohibiting solicitation of contributions to any 
philanthropic, religious or charitable cause 
without the approval of the Secretary of the 
Public Welfare council offended against reli- 
v gious liberty. This is one of the cases relating 
to the Jachova’s witnesses. At page 1218 it is 
stated: 


“The Constitutional inhibition of legislation on 
the subject of religion has a double aspect. 
On the one hand, it forstalls compulsion by 
law of the acceptance of any creed or the 
practice of any form of worship. Freedom of 
conscience and freedom to adhere to such re- 
ligious organization or form of worship as 
ine individual may choose cannot be restrict- 
: Ba by law. On the other hand, it safeguards 
e free exercise of the chosen form of reli¬ 



gion. Thus the Amendment embraces two 
concepts. Freedom to believe and freedom to 
act. The first is absolute but, in the nature 
of things, the second cannot be. Conduct re¬ 
mains subject to regulation for the protec¬ 
tion of society. The freedom to act must 
have appropriate definition to preserve the 
enforcement of that protection. In every case 
the power to regulate must be so exercised 
as not, in attaining a permissible end unduly 
to infringe the protected freedom. No one 
would contest the proposition that a state 
may not, by statute, wholly deny the right 
to preach or to disseminate religious views. 
Plainly such previous and absolute restraint 
would violate the terms of the guaranty. It 
is equally clear that a statute may by gene¬ 
ral and non-discriminatory legislation regu¬ 
late the times, the places, and the manner of 
soliciting upon its streets, and of holding 
meetings thereon; and may in other respects 
safeguard the peace, good order and comfort 
of the community, without unconstitutionally 
invading the liberties protected by the Four¬ 
teenth Amendment.” 


The statute was held unconstitutional. It may 
be mentioned that so far as the states are con¬ 
cerned, though there is no express provision as 
the First Amendment is applicable only to Con¬ 
gress it has been held that the same liberty is 
attracted by Amendment 14 of the Constitution 
which applies to States. This was decided in 
‘EVERSON v. BOARD OF EDUCATION’, (1947) 
339 U S 1 : 91 Law Ed 711 and ‘ILLINOIS v. 
BOARD OF EDUCATION’, (1948) 333 US 203: 
92 Law Ed 649. The wall of separation between 
Church and State is attributed to Jefferson as 
is stated in ‘EVERSON v. BOARD OF EDUCA¬ 
TION EURING’, (1947) 330 US 1: 91 Law Ed 
?}*• ‘ M Y, R 5 0CK v - PENNSYLVANIA’, 
(1943) 319 U S 105: 87 Law Ed 1292 

it was stated that the power to tax th e exer¬ 
cise of a privilege is the power to control or 
suppress its enjoyment. A fee imposed for the 
privilege of canvassing or soliciting within a 
municipality was held to be an unconstitutional 
invasion of the right of freedom of religion 
These are merely illustrations of the kind of 
control that is permissible. 


. (37) . 1th * Aust ral>an Constitution it has 
been held that notwithstanding the absolute 
nature of the prohibition in S. 116 preventing 
* Commonweatth from making any law for 
establishing any religion etc., it is open to the 
S° ns ‘ d ®r and determine whether the 
freedom of religion has been unduly infringed 
by a particular legislative provision. In justifi¬ 
cation of this view, the decisions of the Ame- 
5 ; ourts already referred 'to were relied on. 
Without such restrictions it might lead to 
anarchy and make it difficult, Tf not impossible 
to maintain the rule of law. On this principle 
it was held that the provisions of the National 
Security (Subversive Associations) Regulations 
were not invalid notwithstanding that such re! 
gulations prohibited the advocacy of doctrines 

tfonTSwSf* ^ „ purSUance of rehgious °convic^ 

tions which are however prejudicial to the Dro- 
of ^e war in which the Common- 

wealth was engaged The judgment of Latham 

, • m ADELAIDE COMPANY OP TPro 

w1SLTH*67 P S| E f, B “ 

iuS g 6 d 7 iS„“ 6 i ( r a a r b 5 sxjs 

Kk: At page 123 sp ‘^ reSn 

*'* J Yi*b jt> j ■ •. . i 


638 Madras Lakshmindra Theertha Swamiar v. Commr., H. R. E. Madras A. 1. R. 


“It would be difficult, if not impossible, to 
devise a definition of religion which would 
satisfy the adherents of all the many and 
various religions which exist, or have existed 
in the world. There are those who regard re¬ 
ligion as consisting principally in.a system of 
beliefs or statement of doctrine. So viewed 
religion may be either true or false. Others 
are more inclined' to regard religion as pres¬ 
cribing a code of conduct. So viewed a reli¬ 
gion may be good or bad. There are others 
who pay greater attention to religion as in¬ 
volving some prescribed form of ritual or re¬ 
ligious obervance. Many religious conflicts 
have been concerned with rftatters of ritual 
and observance. Section 116 must be regarded 
as operating in relation to all these aspects 
of religion, irrespective of varying opinions 
in the community as to the truth of particular 
religious doctrines, as to the goodness of con¬ 
duct prescribed by a particular religion, or 
as to the propriety of any particular reli¬ 
gious observance. What is religion to one 
is superstition to another. Some religions are 
regarded as morally evil by adherents of 
other creeds. At all times there are many 
who agree with the reflective comment of the 
Roman Poet — “Tantum religio potuit suadere 
malerum”. 


“Almost any matter may become an ele¬ 
ment in religious belief or religious conduct. 
The wearing of particular clothes, the eating 
or the non-eating of meat or other foods, the 
observance of ceremonies, not only in reli¬ 
gious worship, but in the every day life of 
the individual — all these may become part 
of religion. Once upon a time all the opera¬ 
tions of agriculture were controlled by reli¬ 
gious precepts. Indeed, it is not an exaggera¬ 
tion to say that each person chooses the con¬ 
tent of his own religion. It is not for a Court, 
upon iome a priori basis, to disqualify certain 
beliefs as incapable of being religious in 
character.” 


The picture of religion so aptly drawn ap- 
lies to the religious beliefs in this country as 
ell. Later on at page 125 the learned Judge 
italogues instances of religious practices 
hich are considered by a majority of people 
s wicked. He says: 

‘At all periods of human history there have 
been religions which have involved practices 
which have been regarded by large number 
of people as essentially evil and wicked. 
Many religions involve the idea of sacrifice 
and the practice of sacrifice has assumed ,he 
form of human sacrifice or animal sacrifice 
as appears in the Old Testament, and in many 
other sacred writings and txaditio^ So also 
religions have differed in their treatment of 
polygamy. Polygamy was not reproved in the 
Old Testament; it has been part of the 
Mormon religion; it ^J“inJdus 

i„{ ol ?„ er iS2 s £ JoM”e a S 

of India regarded it as a religious duty to rob 
and kill The practice of Suttee, involving -he 
ana widow upon the funeral 

SSrfS husband W wa 0 s fo/centuries a part 
of the Hindu religion. 

riRl These illustrations show that it is very 
lifflcultto separate religious belief and practice 
rom politics or ethics. But in the interests 
>f the P State it cannot be contended, at any rate 
it the present day that such practices cannot 


legitimately be prohibited by legislation thought 
sue!* legislation might infringe religious liberty.! 
Article 25 uses the word “freely” while Art. 116 
of the Australian Constitution used the word 
"free”. The Illustrations given by Latham C. J. 
at page 127, establish that the meaning of the 
word which is vague and indeterminate takes 
its colour from the context. To quote his 
words: 

“Compare for instance, its use in free speech, 
free love, free dinner and free trade. Free 
speech does not mean free speech; it means 
speech hedged in by all the laws against de¬ 
famation, blasphemy, sedition and so forth; it 
means freedom governed by law, as was 
pointed in ‘MC. ARTHUR’S CASE’, (1920) 28 
CLR 530. Free love on the contrary means 
licence or libertinage, though, even so, there 
are limitations based on public decency and 
so forth. Free dinner generally means free 
of expense, and sometimes a meal open to 
any one who comes, subject, however to his 
condition or behaviour not being objection¬ 
able. Free trade means, in ordinary parlance, 
freedom from tariffs. Thus there is no dic¬ 
tionary meaning of the word ‘free’ which can 
be applied in all cases.” 

It must always be treated as subject to the 
law for there could be no freedom except free¬ 
dom in accordance with law as otherwise, there 
.will be no ordered society and it would be im¬ 
possible for society to function. It was pointed 
out by John Stuart Mill in his Essay on Liberty 
which is quoted at page 131 of the same report: 
“The sole end of which mankind are war¬ 
ranted, individually or collectively, in inter¬ 
fering with the liberty of action of any of 
their number is self-protection. It may be 
going too far to say that self-protection is the 
sole end” which justifies any governmental 
action. But I think it must be conceded that 
the protection of any form of liberty as a 
social right within a society necessarily in¬ 
volves the continued existence of that society 
as a society. Otherwise the protection of 
liberty would be meaningless and ineffective. 
It is consistent with the maintenance of reli¬ 
gious liberty for the State to restrain actions 
and courses of conduct which are inconsis¬ 
tent with the maintenance of civil Govern- 
ment or prejudicial to the continued exig¬ 
ence of the community. The constitution pro¬ 
tects religion within a community organized 
under a Constitution, so that the continuance 
of such protection necessarily assumes tne 
continuance of the community so organized. 
This view makes it possible to reconcile reli 
gious freedom with ordered Government. 

The ultimate decision whether a given law in 
fringes religious freedom or not must rest wi 
the Court. 

(39) The Mathadhipathi’s right freely to prac¬ 
tise and propagate religion, it is; contended has 
been interfered with by some of the Provi S ions 
of thp new Act. The power to enter tne reu 
gious institutions under S. 21 and the ve^ vn ^ 
power conferred under Ss. 23 and 24 0 , e the 
to issue lawful directions to be ‘ 0 f 

right to interfere with the dittam or sea 

expenditure under S. 54 are s * ate ^ s jS un- 
such infringement. Tli® P in the Com- 

doubtedly vest vei 7j?J i g t f lv P °S a ted to inter- 
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ji's tranquillity and peace of mind which are so 
‘essential for deep contemplation may also be 
disturbed. The holiness and the sanctity of 
the institutions are destroyed. That the provi¬ 
sions may be abused is not based, merely on 
speculation and imagination but on facts is 
made clear by the instructions issued by the 
Board under the earlier Act. 

In memorandum dated the 1st October, 1945, 
the Mathadhipathi of Kaniyoor Mutt was 
* asked to state whether the Board's sanction 
was obtained to present a Japamala to a 
devotee and a silver kalasa to a Swamiar. It 
turned out ultimately that the japamala was 
actually given to a doctor for having treated 
the Swamiji for asthma during the course of 
a whole year without fees and the silver kalasa 
was actually purchased by the Mutt and not 
presented to anybody. The Swamiji, it will be 
seen, is not only accountable and answerable to 
the properties and the income of the mutt under 
the provisions of the earlier Act and the new 
Act but he is also answerable to things he 
wears on his body such as japamala. Another 
instance is by an order of 17th October, 1949 
the Mathadhipathis were prevented from pre¬ 
senting clothes and paying bonus to temple 
servants from out of the funds of the religious 
institutions for deepavali. In another order of 
7th May, 1947 the Board directed that as the 
wages of labour have increased instead of using 
human agency for carrying the deity in proces¬ 
sion, the authorities of religious institutions 
should construct 'sagadams' and use them by 
engaging a very few persons or a pair of bulls 
to drag them. 

On 13-3-1946 instructions were given that in 
j view of the acute food situation expenditure 
on food grains should be cut down and the 
rituals and festivals should be reduced to their 
barest minimum. On 22-9-1950 the Board re¬ 
quested executive authorities in charge of 
Hindu religious institutions to use all available 
tanks for pisciculture • unless there is a usage 
or custom in any particular locality against the 
utilisation of the tanks for such purpose. Then 
the order was later on modified by restricting 
it only to tanks which have hitherto been ordi- 
narily used or leased out for fishing. This 
modification was on 3rd July 1951. Regarding 
the application of the surplus funds, the Board 
gave directions or issued orders to utilise them 
for various purposes wholly foreign to the ob- 
which the religious institutions were 
established e.g. for the Balamandir. On 28th 
October, 1950 an order was issued that surplus 
funds within the meaning of S. 67 of the earlier 
Act may be contributed to the support of the 

v?i?i arn * andir ,. anc ! there is no Provision in the 
budget application may be made to the Board 

diracted t0 ^nd the contribu- 
l he P ony * Secreta ry- Rupees 10/- was 
erected to be sent to Sarada Vidyalaya, T 

flt ga o fPj* aIso for the Provincial Welfare fund 
> ° r . Gl »ld of Service and so on. These are 
Instances of the possible lawful” orders that 
jnay be issued by the. Commissioner and which 
b® ™ sle , es ln whatever form the orders may 
ne clothed are bound to treat as obligatory in 

, 0 t r r to T l VOld \ he displeasure of the Contis- 
sfoner The contention that the sections of ihe 
2L abo X? referred to constitute an infringe- 
fitted the ri g ht under Art. 25 seems to be well- 

no^i°2.v rticl ? 26 , which rentes to religious de- 
|JfiJ£! natlons ,s also relied on. It runs as fol- 


“Subject to public order, morality and health, 
every religious denomination or any section 
thereof shall have the right— 

(a) to establish and maintain institutions for 
religious and charitable purposes; 

(b) to manage its own affairs in matters of 
religion; 

(c) to own and acquire movable and immov¬ 
able property; and 

(d) to administer such property in accord¬ 
ance with law.” 

The dictionary meaning of the word ‘deno-l 
mination’ as given by Webster is 
"of action of naming from or after something; 
giving a name to. calling by a name; a cha¬ 
racteristic or qualifying name given to a 
thing or class of things; that which anything 
is called; an appellation, designation or title; 
a collection of individuals classed together 
under the same name; now almost always 
specially a religious sect or body having a 
common faith and organization and desig¬ 
nated by a distinctive name.” 

There being several religions in India such as 
Islam, Christianity. Zoroastrianism and Hindu- 
lsn >. it may not be wrong to take Hinduism 
and the members of that religion as constituting 
a religious denomination in a larger sense or if 
it should be taken in a limited sense Advaita, 
Dwaita; Visishtadwaita, Saivitea may be another 
classification and the members of each faith 
may be treated as members of one denomina- 
tion. In an Irish case ‘MAC LAUGHLIN v 
CAMPBELL’, (1906) 1 Ir R 588, the meaning of 
denomination was given by Fitz Gibbon L J 
as oniy a ‘Sect Writ Large’. Even taking it in’ 
that sense, the division of the members of the 
Hindu religion based upon a system of philo- 
sophy which is adopted by a group of. members 
may be treated as a denomination or sect and 
any section of that denomination, and a divi¬ 
sion made either on territorial or sectional basis 
may be treated as a section thereof. 

<u U8ioU Ji s . ect the ref°re under the Arti- 
fnQ»i^nfm the / lght to. establish and to maintain 
institutions for religious and charitable pur- 

£2?*? and A 0 . mai ? age its affairs in the matter of 
religion. It is also permissible for such a sect 
to own and acquire movable and immovable 
property and to administer such property in ac- 

'ZfT w .'th law - T h? right to maintain im¬ 
plies the right to continue the institution ac¬ 
cording to the established usage, to carry on 
the worship and to make it function in the man- 

m r iL Wh ‘^ Kr h K J \ been functioning according 
1° lo "e established usage. Except on thl 

?f pubbc order aiyi morality and health, 
this right cannot be in any manner affected' 

finn 1 frfnfii 0 "' j The religious sect or denomina¬ 
tion considered as an autonomous body has 
got an unquestioned right to manage itf ou£ 
affairs in matters of religion. Whether an T 
certain and fluctuating body could own and' 
acquire, property or not, a religious deTmfna 
r™ a definite body is permitted by the 
Constitution to own and acquire movable and 
immovable property also and to admffiistpr 
such property but in accordance with law. 

(41) It is contended that the denominaflnn 
,pH- te P iplated K is not identical with a religious • 

it must I ht m ? er f ^religious persuasion but 

it mu s t be a closed body like a Corporation - 
® I S un ,? n t however was not supported bv 
any authority, and in view of the clear lnn^ - 

R ag T e f t 14 ls to accept 

R. It,is rather difficult to dissociate thelS - 
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ligious affairs of an institution from the pro¬ 
perty or its secular affairs. The secular affairs 
are only directed for the purpose of better 
management of the religious affairs for which 
alone the institution exists. They are inextric¬ 
ably mixed up. It was however argued that 
under clause (d) of the Article the legislature 
has undoubted power to enact a law regulating 
the administration of the property. The ex¬ 
pression ‘in accordance with law* must now be 
understood in the light of the decision in ‘A. K. 
GOPALAN v. THE STATE OF MADRAS’, 
(1950) SCR 88. as meaning statute law or law 
enacted by a competent legislature. 

The argument, however, did not go to the 
length of maintaining that this clause would 
enable a legislature not only to regulate the 
administration of the property but even to de¬ 
prive or to destroy the right. It may well be 
conceded that the law need not necessarily be 
the established law such as the law relating 
to trusts or property as was contended on be¬ 
half of the petitioner but may even extend to 
any statute law that may be enacted by a com¬ 
petent legislature providing for the regulation 
or the administration of the properties. But re¬ 
gulation does not mean destruction or annihi¬ 
lation of the right. It is a question of degree 
whether in a given case the enacted law merely 
regulates or substantially takes away the right 
leaving to the denomination a mere vestige of 
the right. It need not be a total deprivation 
of the right. It would be enough if there was 
a substantial deprivation of the right to admi¬ 
nister the property. In such a case the law, 
it must be admitted, cannot be upheld. 


(42) The difficulty however is whether the 
mutt in question can be held to be a mutt be¬ 
longing to a religious denomination. The peti¬ 
tioner contends that the mutt belongs to Shivalli 
Brahmins as it is for their benefit 
and for their spiritual enlightenment that 
the institution exists and that it should be 
treated as a religious institution established & 
maintained for the religious benefit ofjhis com¬ 
munity. The community has the right to the 
continued existence of the mutt for serving the 
spiritual needs of its members and the head of 
the mutt is the person in whom the power to 
administer the religious affairs and the admini¬ 
stration of the property are vested. The supe¬ 
rior is also a member of the community. The 
Article is concerned with religious institutions 
and the consideration of the question whether 
there is any beneficial ownership in the pro¬ 
perties of the institution by the members of the 
denomination is irrelevant as it is solely con¬ 
cerned with the institution which exists for 
spiritual and not for material benefit. There 
is no difficulty therefore in treating the Shivalli 
Brahmin community as a denomination entitl¬ 
ed to protection of the right guaranteed under 
the Article. The right to administer religious 
and secular affairs has been unduly interfered 
with as the head may not have even an effec¬ 
tive voice in the appointment of persons to 
carry on the administration under him. The ap¬ 
pointment of an agent or manager requires the 
approval of the Commissioner and if it was de¬ 
cided to frame a scheme or notify a temple, the 
Commissioner or the Government as the case 
may be, has the sole and exclusive right to ap¬ 
point a paid executive officer. It is a substan- 
tial deprivation of the right to administer the 
property in accordance with law and the im¬ 
pugned Act in so far as it takes away the rights 
[to administer the religious and secular affairs 


of the mutt must be held to be invalid as in¬ 
fringing Art. 26, Secs. 18(2) and (3), 25(4), 28, 

29. 58(4), 59 and 76. The Sections of the im¬ 
pugned r.ew Act which are ultra vires will be 
specified at the end of the judgment. 

(43) It is also urged on behalf of the respon¬ 
dent that all the four clauses must be satis¬ 
fied by a religious denomination which claims 
a right under Art. 26 & as the fluctuating body 
like the religious denomination cannot hold pro¬ 
perty under law. it must be inferred that reli- 1 
gious denomination means only a closed body 
like a Corporation. In the first place the rights 
of a religious denomination are not like fishery 
rights. A claim based on lost grant in favour of a 
fluctuating body was not upheld as in the case 
of ‘BRAJA SUNDAR DEB v. MONI BEHARA*. 
(1951) SCJ 363. In ‘SIMMONDS v. ELLIOTT* 
(1917) 2KB 894, it was assumed that the 
church of England was a religious denomina¬ 
tion. The very article of the Constitution em¬ 
powers the denomination to own and acquire 
property. The objection, therefore, has no basis 

in view of the clear language of the Article. 

It is unnecessary, in our opinion, that in order 
to claim the benefit of Article 26 a religious 
denomination should be capable of holding all 
the four rights in the four sub-clauses of that 
Article. Each clause recognises a distinct and ( 
separate right. The denomination may exercise 
all or any of those rights and it is unnecessary 
that it should own all the right? before it can 
claim recognition as a religious denomination. 1 

(44) The next point for consideration is, whe¬ 
ther Section 76 of the new Act (Act XIX of 
1951) is ‘intra vires’ the State legislature or 
whether it offends Article 27 of the Constitu¬ 
tion, and is therefore, unconstitutional. S. 76 runs - 
thus: 

“1. In respect of services rendered by the 
Government and their officers, every reli¬ 
gious institution shall from the income de¬ 
rived by it pay to the Government annual¬ 
ly such contribution not exceeding five per 
centum of its income as may be prescrib¬ 
ed 

2. Every religious institution the annual in¬ 
come of which in the fasli'year immedia¬ 
tely preceding as calculated for the pur¬ 
poses of levy of contribution under sub¬ 
section (1) is not less than Rs. 1000/- 
shall pay to the Government annually for 
meeting the costs of auditing its accounts 
such further sum not exceeding 1J per 
centum of its income as the Commissioner 
may determine.” 

Sub-clauses 3 and 4 of S. 76 need not be reier- 
red to for the present. * 

(45) Article 27 of the Constitution of India 

"No person shall be compelled to pay any 
taxes the proceeds of which are specifically 
appropriated in payment of expenses for tne 
promotion or maintenance of any^parttcuia 
religion or religious denomination. 

(46) The first question is, whether the| levy 

of five per centum of the income °£ a rel *f ? he 
institution provided for in Section 76(1)' . 

new Act is a "tax” within the meaning of Art!-, 

cle 27. . { 

(47) After analysing the concept of a 
Chapter VI Vol III of his Principles of Poll 
tieal Economy, Professor Nicholson said at 

P “Professor Bastable’s definition of taxation 
sums up in a convenient form the principa 
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results of the foregoing analysis. ‘A tax is 
a compulsory contribution of the wealth of a 
person or body of persons for the services 
of the public powers’.” 

(48) It was the same idea cast in different words 
that found favour with Cooley in his book on 
Constitutional Limitations. In a foot note at 
page 986, the learned author observed: 

"A tax is a contribution imposed by the Gov¬ 
ernment on individuals for the services of the 
State. It is distinct from a subsidy certain 
and orderly which is shown in its derivation 
from Greek, order or arrangement. Jacob, 
Law Dictionary; Bouvier, Law Dictionary. 
“The revenues of a State are a portion that 
each subject gives of his property in order 
to secure, or to have, the agreeable enjoy¬ 
ment of the remainder.” Montesquieu, Spirit 
of the Laws b. 12, c-30. In its most enlarged 
sense the word ‘taxes’ embraces all the regu¬ 
lar impositions made by Government upon 
the person, property, privileges, occupations 
and enjoyments of the people for the pur¬ 
pose of raising public revenue.” 

Willoughby on the Constitution of the United 
States. Vol. II at p. 666 adopts Cooley’s defini¬ 
tion when he says: 

"Taxes have been defined by an eminent autho¬ 
rity to be ‘burdens or charges imposed by the 
legislative power upon persons dr property 
to raise money for public purposes.’ The same 
author in another work observes that they 
'differ from forced contributions, loans and 
benevolences of arbitrary and tyrannical pe¬ 
riods in that they are levied by authority'of 
law, and by some rule of proportion which 
is intended to insure uniformity of contribu¬ 
tion. and a just apportionment of the burdens 
of Government." 

. (49) No doubt, what S. 76(1) authorised was 
a levy of contribution, the maximum of which 
was prescribed at 5 per centum of the income 
of a religious institution. The section itself 
left it to the Government to prescribe rules for 
the levy of this contribution from time to time 
within the permissible maximum of five per cen¬ 
tum. It is also true that the section itself spe¬ 
cifically stated that this levy was in respect of 
the services rendered by the Government and 
its officers. 

(50) If this levy is tested by the definition 
given by Professor Bastable, it would appear 
to satisfy all the known tests of a tax. It is a 
compulsory contribution. It is a uniform con¬ 
tribution. Section 76(1) itself directs that every 
religious institution shall pay the contribution. 
If any doubt could arise as to the uniformity 
of the levy, to which every religious institu¬ 
tion was made subject by Section 76(1), sub-cl. 
3 of Section 76 should remove it. It says: 

'The annual payments referred to in sub-sec¬ 
tions ( 1 ) and (2) shall be made notwith¬ 
standing anything to the contrary contained 
in any scheme settled or deemed to be set¬ 
tled under this Act for the religious institu¬ 
tion concerned.” 

That this levy of contribution, as it is called 
by Section 76(1), is “for the services of the 
public powers” should also be clear. No doubt 
every religious institution is entitled to the ser¬ 
vices of the Government and their officers in 
accordance with the several sections of the new 
Act But the liability of any given religious 
institution to pay the contribution authorised by 
Section 76(1) is not fixed with specific reference 
w the services enjoyed by that institution. As 
1952 Mad./81 4 82 


we have pointed out, it is a uniform levy that 
is contemplated and authorised, a liability im¬ 
posed alike on every religious institution sub¬ 
ject to the provisions of the new Act. Therefore, 
the expression “in respect of the services ren¬ 
dered by the Government and their officers” as 
used in Section 76(1) of the Act would really 
be the same as a "compulsory contribution for 
the services of the public powers” within the 
scope of Professor Bastable’s definition of tax. 

(51) We have already pointed out that item 
23 of the Concurrent List, List III of the Se¬ 
venth Schedule to the Constitution, has given 
the State Legislature legislative competence to 
enact laws in respect of religious institutions. 
Item 47 of the same list gives legislative com¬ 
petence to the State Legislature to enact laws 
in respect of “fees in respect of any matters in 
this list, but not including fees taken in any 
Court." One of the contentions put forward 
was that the contribution referred to in S. 76(1) 
was a fee within the meaning of item 47 of 

- List III of the Seventh Schedule of the Consti¬ 
tution. Whether it is such a fee or a tax with¬ 
in the meaning of Art. 27 is the question for 
determination. 

(52) Neither the compulsory nature of the 

levy nor the uniformity of -the levy may each 
by itself or even cumulatively help in deciding 
the question, whether the contribution up to a 
maximum of 5 per centum is a tax or is only 
a fee. The quantum of the levy however is a 
relevant factor in deciding whether the contri¬ 
bution is a tax or a fee. The old Act, if should 
be remembered, fixed the maximum of the con- 
triDution at 3 per centum of the annual income 
of the religious institution. The new Act fixed 
the maximum at 5 per cent. We have already 
pointed out that the levy qf contribution is not 
in direct .proportion to the benefit any given 
religious institution may derive from the ser¬ 
vices rendered by the Government and their 
officers within the meaning of S. 76(1). The 
services of the Government and their officers 
may not be in direct relation to the income 
either of any given religious institution. But the 
contribution bears a fixed proportion to the in¬ 
come of the religious institution. If is the 
capacity to pay and not the benefit conferred 
that seems to be the guiding principle of fix¬ 
ing the quantum of contribution a religious in¬ 
stitution can be called upon to pay under Sec¬ 
tion 76 (1) of the new Act. That is more in 
accord with the “contribution” being viewed as 
a tax rather than as a fee. No real attempt was 
made by any of th& learned counsel for the res¬ 
pondents — the Government, Board and the 
Commissioner, to establish that the contribution 
of five per cent, bore any just relation to the 
expenses to be incurred by the Government 
and its officers m exercising the powers confer¬ 
red on them by the Act. The fee contemplated 
by iteni 47 of List III of the Seventh Schedule! 
to the Constitution need not necessarily be no-| 
minal. But the element of compulsion which! 
is an integral part of a tax need not always! 
be present in the fee. 1 

(53) Another contention puf forward by the 

• respondents was thaf it is not every tax that 
is prohibited by Art. 27 of the Constitution.but 
only the taxes 

“the proceeds of which are specifically appro¬ 
priated in payment of expenses for the pro¬ 
motion of maintenance of any particular re¬ 
ligion or religious denomination.” 

And the learned counsel pointed out that there 
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was no proof of any such appropriation with 
reference to the contribution authorised by Sec¬ 
tion 76 (1) of the new Act. This argument ap¬ 
pears to overlook the provisions of the Consti¬ 
tution regulating the method by which the re¬ 
venues of the State are merged in a Consolidat¬ 
ed Fund, and thereafter appropriated by Ap¬ 
propriation Acts. Article 266 of the Constitu¬ 
tion requires that all the revenues received by 
the State including the loans raised should 
form into a Consolidated Fund to be entitled 
the Consolidated Fund of the State and that 
no moneys out of the Consolidated Fund so con¬ 
stituted should be appropriated except in ac¬ 
cordance with law and for the purpose and in 
the manner provided in the Constitution. Under 
Article 204, after the grants under Art. 203 
have been made, a bill has to be introduced to 
provide for an appropriation out of the Con¬ 
solidated Fund of the State of all moneys re¬ 
quired to meet the grants so made by the As¬ 
sembly and the expenditure charged on the 
Consolidated Fund of the State, but not exceed¬ 
ing in any case the amounts shown in the state¬ 
ment previously laid before the House or 
Houses. Without a specific provision in the Ap¬ 
propriation Act, no amount can be spent out 
of the Consolidated Fund of the State, unless 
it be under Article 205 of the Constitution. 
Section 76 (1) of the new Act imposes the li¬ 
ability to pay the contribution on every reli¬ 
gious institution. Sub-clause (4) of Section 76 
provides for the expenditure to be incurred by 
the Government to pay the salaries, allowances 
etc. of the officers and the establishment the 
Government has to maintain to give effect to 
the provisions of the new Act. Section 76 (4) 
obviously cannot be the appropriation contem¬ 
plated by Art. 204. The payment of salaries 
etc. directed by Section 76 (4) will have to be 
met from out of the Consolidated Fund of the 
State but only under a specific Appropriation 
Act. 


(54) We have already held that though the 
levy is called the contribution for services ren¬ 
dered in S. 76 (1) of the new Act. it is really 
a tax. It is not really necessary that the Act 
imposing the tax should also provide for the 
appropriation of the proceeds of the tax, be¬ 
fore it can be brought within the mischief of 
Art. 27. In fact, such an appropriation is im¬ 
possible within the scheme of the Constitution. 
When the constitution therefore speaks in Arti¬ 
cle 27 of specific appropriation, it can only re¬ 
fer to the appropriation contemplated by the 
Constitution and not any other independent or 
specific appropriation, not permitted or warrant¬ 
ed by the Constitution. Sub-clause (1) and 
sub-clause (4) of Section 76 between them, in 
our opinion, bring the tax within the mischief 
of Art. 27. Sub-clause (4) of S. 76 imposes 
the liability on the Government to meet the 
expenditure of the Services of the Government 
and its officers referred to in sub-clause (1) of 
Section 76. Section 76(4) lays therefore a sta¬ 
tutory obligation on the Government to provide 
for the necessary appropriation in the Appro¬ 
priation Acts to be passed by the Legislature. 
What Section 76 (1) provides for is a tax the, 
proceeds of which are “specifically appropria¬ 
ted”—the appropriation is not the one contem- 
plated by Art. 204 of the Constitution— for pay¬ 
ment of expenses for the maintenance of Hindu 
religious institutions. That supervision of the 
iHindu Religious institutions is part of the m^n- 
I'.enance within the meaning of Art. 27 can ad¬ 
mit of no doubt. It is not every item of the 


expenditure included in the maintenance of re- 
ligious institutions that need come out of the 1 
tax, before a tax can be declared as offending 
the provisions of Art. 27 of the Constitution. 
That the tax was utilised specifically for meet¬ 
ing a portion of the expenditure of the main¬ 
tenance of its affairs, is enough to bring it 
within the mischief of Art. 27. 

(55) Section 76 (1) no doubt imposes the 
liability to pay the tax on the religious institu¬ 
tion. What Art. 27 guarantees is the freedom 
of a person against compulsion to pay a tax 
prohibited by that Article. It is not necessary 
at present to go into the question whether a 
religious institution in S. 76 (1) of the new Act 
is a person within the meaning of Art. 27, Sec¬ 
tion 76(1), as we said, subjects the religious 
institution to the liability to pay the tax. Sec¬ 
tion 78 of the new Act provides for the dis¬ 
charge of that liability by the trustee of the 
religious institution. The petitioner, the mata- 
thipathi of the Shrirur mutt, is certainly a 
trustee as that expression Has been defined in 
the new Act. The liability to pay the tax im¬ 
posed by Section 76 (1) on the institution thus 
falls on the trustee under S. 78 of the new 
Act, and he is certainly a person within the 
meaning of Art. 27. 


(56) What we have said above refers only, 
to the tax imposed by S. 76 (1) of the new Act. 
The audit fees prescribed by S. 76 (2) standi 
on a different footing and they cannot be treat-} 
ed as taxes. 

(57) In our opinion, the requirements of Art.. 
27 of the Constitution are fully satisfied in the 
case of the tax imposed by S. 76(1) of the new 
Act. It offends Art. 27. The levy is uncon¬ 
stitutional and ultra vires the State Legislature. 

(53) Only one other question has to be dis¬ 
posed of under this head. The learned counsel 
for the respondents urged that the question whe¬ 
ther Section 76 (1) of the new Act is intra vires 
or ultra vires the State Legislature does not 
arise in this petition because there has been 
no levy so far. The writ asked for in this peti¬ 
tion by the Matathipathi of the Shirur Mutt is r 
as already pointed out, one to prohibit the Govt* 
and its officers from exercising any of the 
powers vested in them by the new Act. The 
liability of the mutt, of which the petitioner 
is the 'Matathipathi, to pay the tax which Sec¬ 
tion 76 (1) imposed arose on the very day the 
Act came into force. Section 76 (1) leaves no 
discretion to the Government to impose or re¬ 
frain from imposing the tax on the mutt. Sec¬ 
tion 4 of the new Act does not apply. Once that 
liability arose, the petitioner as the Matathi¬ 
pathi of the mutt, whose will eventually be the 
liability to pay the tax under the provisions 
of Section 78, is. entitled to invoke the powers 
vested in this Court to declare that the liaoi- 
lity under S. 76 (1) imposed on the religious 
institution is unconstitutional and could not oe 
enforced even under S. 78 of the new Act. re¬ 
sides, this petition was heard along with otne^ 
petitions and it was the entire scheme of xne 
new Acf as also the specific sections thereor 
that came up for discussion; and we canno^ 
therefore, refuse to deal with the contention 
that Section 76 (1) is ultra vires the State ^ 
gislature. 

(59) There is very little substance in the 
argument that Art. 30 comes in aid of the pe 
tioner as the right under that Article is 
way infringed. 
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(60) Now coming to the merits of the deci¬ 
sion of the Board to frame a scheme, it is 
rather difficult to accept the petitioner’s conten¬ 
tion, that the board acted with bias when it de¬ 
cided to initiate proceedings to frame a scheme 
and ultimately decided to frame one. The peti¬ 
tioner filed, in support of the allegations in his 
affidavit, the affidavits of others suggesting that 
the President of the Board and one of the Com¬ 
missioners were hand in glove with Mr A 
| 4 Lakshminarayana Rao and Sripadhachar when 
they visited Udipi. It is no doubt true that 
officers having control and supervision over 
such institutions should not give room to any 
reasonable apprehension in the minds of a liti¬ 
gant by moving closely with the persons of the 
rival party. The allegations made, even if true, 
would not justify an inference of bias on the 
part of the Board. 

(61) In arriving at a decision that a scheme 
was necessary the Board failed to take into 
consideration the objections sent by the Swami 
by post on the 13th before the Board made up 
its mind even though it cannot be said, having 
regard t 0 the dates on which adjournments had 
been granted from time to time on behalf of 
the Swami that the Board failed to give a rea¬ 
sonable opportunity to hear the petitioner. When 
the objections were in fact filed, there was no¬ 
thing preventing the Board from taking into 
consideration the statement filed on behalf of 

iSSkw® 1 - 11 - must be remembered that Sri¬ 
padhachar was in management as agent of the 
Swami for a period of two years and the Swa- 
miji removed him and instituted a suit for re¬ 
covery of the documents and accounts. The 
mismanagement on which the decision to frame 

- Wa iu f0 u nded must have been Partly 
e > Sripadhachar and he cannot altogether 

nlaint nf e f J r °Q m res P°" sibibt y- When the com- 
?l ai ?L° f th e Swami that Sripadhachar acted 
in defence of his authority was the subject- 
matter of a suit, it would have been most an- 

uSFi r the^reJnf B °# a, ih ‘ 0 haV6 Stayed 5ts han ^ s 

uH! i •* e result f °* the suit was known, and 
ffc as establ,s , hed whether the termina¬ 
tion of the power of attorney by the Swamiji 

The° r Bnard n0t i in ‘ he eircumsSS! 

• , ard - .‘t. must he remembered, in the 

fion ifl S * anCe 1 ? ltiated proceedings under Sec- 

sons w en T re m<0 , the maUer - bu t for rea¬ 
ped thpm ^°T to themselves drop- 

them perhaps when it became 
known that a suit was filed for it was 
“Snce that the Swamiji sent during Thl 

the bSkP T* nder S ’ 18 a cop y of the plafnt to 

SfluhSrtnf? *R aS ° P ?. n to the Board t0 have 
S * nl ° the matter first before rushing 

Jrf/^h the proceedings to frame a scheme 

Swam- a _ f ter_the filing of the suit by the 

tSSE- til su ?fests that it was intended more 

dlcn.i£ e the suit than to adjudicate upon the 

JK? raised b y ‘he Swamiji. That has given 

Sff J the conte ntion that the order of the 

0 B°ard was perverse as it was based mostly 

Srinalm K Iy , on the fact that the services of 
Snpaffliaebar were terminated and also the 

th?Swamiii l h a r ‘he statement actually filed by 
intr bef0 F e tbe order was made decid- 

Board S27V. S Q hem f ™ as in the hands of the 
spom d j 3nd ? oard did not consider it It 

SdsldhVtlf 1 p . circum stances the power 
and the Board is an abuse of its powers 

P^efsetne ° f ** B ° ard is ^b&Uy a 


..nuuivmju £ n. rv. Cj. ila\UU W ivlrlN I S 

MADRAS’, ILR (1941) Mad 807, that a derision 
which is perverse really amounts to a non- 
exercise of the jurisdiction entrusted to the 
authority concerned. For this position, reli- 
?™ e A was placed upon the decision in the 
BOARD OF EDUCATION v. RICE’, (1911) AC 
1/9. What happened in the first case was while 
a scheme for the administration of a temple 

nrL t^ e r ? oard in] tiated proceedings 

irwf iiF^I aP tt r VI *r’ th A e notlfi cation proceed¬ 
ings under the earlier Act with the object of 

th % management from the hands 

of the trustee. The reasons given by the Board 

in. support of the procedure adopted were exa- 

minea by this Court and it was found that 

tbef e were no valid reasons to justify the action 

?V be Board in . ta k,ng the drastic step of appTy- 

mg the notification proceedings in Chapter VI-A 

rii h ould°nnt h f nollfi ^ ati , 0n - it was pointed out! 
should not be exercised without a grave rea- 

SV U . wa ? a Mastic step calculated to de- 

! he trustee or the he ad of the Mutt of his 
right to management of the office. It seems in 

us that the hasty action taken by the BoaTd n 

wfthS of the complaint of the Swandji and 
without considering his objections, & even with- 
out waiting for a final adjudication bv the 

the mat?* ^ lch proc *edings were pending on 
the matters m controversy between the Swamiii 

S l u 0 the Board - and the decision to 
rame a scheme cannot be supported even on 

upheld in the course of this judgment. 


sum 

it sounds innocuous it is liahio *>k» bou &h 
contingencies)^*54?@ ^Tot S 

SSSsmusS | Hi 

State LegisLture^Tesfed by^h^ft, J res the 
rights guaranteed by ffie Constitution 3 " 1 !?^ 

ffie S sectioOis r ln n the SS eariier , ^\ct 10 w}? that 

Pond to the sections of the new 
vires 6 3S being ul ^ ra vires ne wm C a t i s e 0 nU b , J er u a 1 t t ® d 


(63) The rule nisi must be made absolute. 


(64) The petitioner is entitled to m» 
Advocates fee Rs. 250. Uled to h *s costs. 


Supreme h Court as It involved* appe t al ,0 th e 

tions regarding the interpretation"^? ques ' 
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(6G) Writ Petitions Nos. 379 and 380 of 1951: 
These two petitions relate to the temple at 
Chidambaram in South Arcot District and were 
filed for the issue of a Writ of Certiorari or 
direction or order in the nature of such a writ 
of certiorari against the first respondent, the 
State of Madras, calling for the records relating 
to the notification No. G. O. Ms. 894, Rural Wel¬ 
fare dated 28-8-1951 published in the Fort St. 
George Gazette on 4-9-1951 in the matter of 
Sri Sabhanayakar Temple. Chidambaram and 
quashing the said proceeding or in the alter¬ 
native to issue a writ of mandamus, or direc¬ 
tion or order in the nature of such a writ of 
mandamus directing them to rescind the said 
notification. The second respondent in the peti¬ 
tions as originally filed was the Hindu Reli¬ 
gious Endowments Board, Madras. When the 
Madras Hindu Religious and Charitable Endow¬ 
ments Act (Act XIX (19) of 1951), came into 
force on 30-9-51. the petitioners obtained leave to 
amend the petitions by substituting the Commis¬ 
sioner, Hindu Religious and Charitable En¬ 
dowments in place of the Board and also in¬ 
cluded a prayer for the issue of a writ of man¬ 
damus or an order in the nature of such a writ 
directing the respondents to forbear from tak¬ 
ing further proceedings under Act XIX (19) of 
1951 and from giving effect to the order of the 
2nd respondent dated 31-8-1951. Leave was 
granted for the amendment as there was no ob¬ 
jection. 

(67) The temple at Chidambaram, Chit and 
Ambalam (the atmosphere of wisdom), is a 
public temple of great antiquity sacred to 
Saivites all over India. According to the 
South Arcot Manual of the year 1878. the area 
occupied by the temple is about 39 acres in the 
centre of the town. Of the five Lingams of Siva, 
corresponding to the panchabhuthas, earth, 
water, light, air, and akasa (ether), the Lingam 
in this temple is Akasa Lingam. In fact, no 
Lingam exists but a curtain is hung before a 
wall on which some Bhijaksharas were written 
and when people go to worship the curtain is 
withdrawn to see the “Lingam . Offerings are 
made before the curtain. This is generally 
known as ‘Chidambara Rahasyam the secret of 
Chidambaram. The Manual at page 401 refers 
to a legend going back to the fifth Manu, one 
of whose sons Shwetha Varma, who was a 
leper and refused to rule over the country, the 
Kingdom of Gouda allotted to him by his father. 
Leaving his kingdom, he set on foot on a pil¬ 
grimage and came to Conjeevaram where he 
met a hunter who informed him that there was 
T famous rishi nearby with tiger’s paws who 
lived in a jungle near a Kovil where an in¬ 
visible deity dwelt. Near the kovil. there was 
also a pool. Shwetha Varma out of mquisitive- 
ness met the rishi who was called Vyagrapada. 
With his divine foresight the Rishi came to 
know of the arrival of Shwetha ^Jjrma and 
asked him to bathe in the pool. .Thereupon, 
the dreadful disease vanished and his skin ob- 
tafned a golden hue In consequence he was 

known thereafter as Hira " ya 1i Y^ ne arbv are 

(68) The Dikshitars who live nearby are 

Brahmins having some P^SSS’tleafe?as 

thi? were invited by Hiranya' V«nMto CThn 
2£2S£ or the 


three thousand men of Tillai, known as the Dik¬ 
shitars arrived at Chidambaram and to their 
amazement and distress, it was discovered that 
their number was less by one. Thereafter, the 
Akhasa Vani or the voice of the sky announced 
that he was the God himself that was missing i.e., 
Sabha Nayakar which is the present name of 
the presiding deity in the temple. Professor 
Wilson in his glossary says that the Dikshitars 
are really a branch of the Kanouj Brahmins 
whose abode is the modern Allahabad. 


(69) This temple has many peculiar features 

which are not common to the other temples in 
India. The management of the temple all along 
vested in the Dikshitars of whom there were 253 
families at the time of the Manual now reduced 
to 250. Every married male member of the sect 
has an equal voice and control in the manage¬ 
ment of the temple. The right of management 
does not go by succession but is acquired by 
birth and marriage so much so every born and 
married becomes entitled to share the privilege 
and perquisites incidental to the management 
which is terminable only at his death. This is 
an inducement to early marriage of boys even 
at the age of 5. It is a close community as 
they do not marry from any outside families 
but only from among themselves. Hence the 
proverb noticed by Thurston Vol. I Castes and 
Tribes page 338, that a “Tillai girl never crosses 
the boundary line’*. • 

The management is by turns. They are the 
dharmakarthas as well as the Archakas of the 
temple. They framed rules for the management 
of the temple, for the custody of the properties 
particularly the jewels even as early as 1849 
and a printed copy of that has been filed as 
an exhibit in these proceedings. They are gene¬ 
rally on duty in the pagoda 20 at a time, and 
each batch of 20 stays on duty for 20 days. 
Though every married male is entitled to take 
part in the management, till he attains 25 he is 
not considered to be qualified for performing 
the principal rituals in the shrine when he is 
initiated in a ceremony called Diksha. The 
Temple has five Sabhas or halls called the 
Chin Sabha. the Kanaka Sabha. the Deva 
Sabha. the Nirutta Sabha and the Raja Sabha. 
There are also the Amman Koil and the Moola- 
sthanam besides a Vishnu Koil and a PiOayu 
Koil. The Chitt Sabha is the seat of the presid¬ 
ing deity. Sabhanayaka or Nataraja and unless 
service is first held in it, according to usage, 
it cannot be held in any other shrine. 

(70) The temple has very little property or 
its own and the system of Providing the neces¬ 
sary material for the various abhishekams ar- 
chanas and naivedyams during the seven 
kalams and for the Brahmotsavam and other 
utsavams is somewhat peculiar. T he ^ orsh 5 
in the temple is according to vedic rights and 
not in accordance with agamasastras as 

other temples. The expense of'' on n d n ^[ Katta- 
seven kalotsavams is provided by podu Katta 

laidars or common kattalaidars who ad t u„ ♦ 
money, supply the articles necessary for 

abhishekam. archana and naivedyamrtc. ™ 

s&SS 


Chandramouliswara. Abhishekam to the 
■Marakatha’ murthy otherwise known as Rath 
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nasabhapathy is done only at Irandam kalam 
between 10 and 11 a.m. No abhishekams are 
done to the principal deity Nataraja Murthi and 
Sivakamiamman except on special occasions. 
For all these the Podu Kattalaidars provide the 
materials. 

There are also the Utsava Kattalaidars whose 
duty it is to meet the cost of the utsavams. Be¬ 
sides these the Dikshitars undertake, on behalf 
of religious minded people, to perform an 
* archana or abhishekam on stated days when 
cooked food is offered in the name of the de¬ 
votee. The Dikshitar receives for this purpose 
a sum of money annually. He sends Vibhudi 
prasadam to the devotees, the food offering 
being taken by him. The Podu Dikshitars have 
nothing to do with this. It is the individual 
right of the Dikshitar who carries on the wor¬ 
ship on behalf of the devotee. These are indi¬ 
vidual kattalais. 


in Council. Fort St. George, in which they re¬ 
ferred to the history of the temple and its en¬ 
dowments and the usages obtaining in it. They 
requested the Government to grant exemption 
to the temple from the operation* of the Act by 
virtue of the power conferred on the Local Gov¬ 
ernment under Section 2 of the said Act. This 
request of the petitioners was granted by the 
Government in G. O. 3750 L. and M. dated 28th 
August 1926 which states that the Government 
are pleased to exempt the Sri Sabha Nayakar 
temple at Chidambaram from the operation of 
all the previsions of the Madras Hindu Reli¬ 
gious Endowments Act (Act I of 1925) except 
Sections 33. 57, 58. 59, 64. 65, 66, 69 and 70. 
Section 38 dealt with hereditary trustees, 57 
with submission of budgets and annual accounts, 
53 and 59 related to schemes, 64 and 65 and 66 
to finance and contribution and 69 and 70 to 
the removal of a trustee and costs. 


There is yet another kind of kattalai for per¬ 
forming an archana. mainly on janma naksha- 
tram days or any special days according to the 
choice of the devotee. Every Dikshitar has 
got his own clients for this purpose and he 
carries out the duties in return for which he 
obtains periodical payments from his clients, 
with this also the Podu Dikshitars have nothing 
to do. The only property owned by the temple 
besides the premises of the temple is ‘TIRU- 
V1TAKKU MAN YAM’. These manvams were 
originally of the extent of about 200 acres dis¬ 
tributed in various villages and consisted of 
wet and dry lands and also topes. Of these, lands 
to the extent of 100 acres have been resumed 
by the Government and a beriz deduction of 
Rs. 330-10-4 is given out of which the Podu 
1 Dikshitars receive only Rs. 94-14-0 on behalf of 
the Devasthanam and the balance is paid to 
other persons. For over a period of 75 years 
these lands, it is common ground, have been in 
the possession of tenants from whom collection 
of melwaram is made on behalf of the temple 
by the Podu Dikshitars either directly or by 
leasing the right to collect among themselves to 
the highest bidder. 

(71) The Dikshitars have no other emolu¬ 
ments and they combine in themselves the 
functions of a trustee as well as an archaka. 
Ihey have n 0 inams and they have to devote 
their time exclusively to look after the affairs 
or the temple and carry on the worship in it 
by an internal arrangement made by them 
over a century ago as evidenced by the rules 
which have been framed by them and which 
even at the Present day. They are 
frorT ? taking up any other avocation 
and therefore they must necessarily depend for 
their livelihood consisting of as many as 250 
» of 1500 members on what they receive 
at the temple either as dakshina or as offer¬ 
ings of food known as pavadai and other offer- 
mgs made t 0 the deity. They are bound up with 
the temple and service to God is the only 
source of their lievlihood. These in brief are 
cent,3 eS ° f the temple obtaining for several 
th? n ft; Jt h M e maenals can be gathered from 

of tlS an .M i 4L? age 400 - th e decision 

of this Court in ‘NATESA v. GANAPATHI’ 14 

Mad 103 and Thurston’s Castes and Tribes Vol 

^ page 238 and from the affidavits filed in the 

vaSG. 

Act’of A he f I J ind , u 1 ^te I H gious Endowments 
rm k l ,2 23 (Act 1 of 1925 > came into force 

submitted t 0f i* e D J ksh i. tars a memorial was 
submitted to his Excellency the Governor 


(73) In 1931 some of the worshippers moved 
the Board to frame a scheme and the Board 
started proceedings to frame a scheme in O. A. 
G44 of 1931. but owing to some technical defects 
the proceedings were dropped. On 2nd Febru¬ 
ary 1932 the Eoard took up the matter ‘suo 
motu’ in O. A. No. 73 of 1932 and settled a 
scheme on 8th May 1933. The Dikshitars in¬ 
stituted O. S. 16 of 1923 in the District Court 
South Arcot questioning the scheme. The Dis¬ 
trict Judge confirmed the scheme with certain 
modifications by the decree dated 9th Septem¬ 
ber 1936. There was an appeal to this Court 
in A. S. 306 of 1936 and this Court agreed with 
the District Judge and confirmed the scheme 
with a slight modification. The judgment of this 
Court is dated 3rd April 1939 and is reported 
as ‘PONNUMAN DIKSHITAR v. H. R. E. 
BOARD. MADRAS’, (1939) 2 Mad L J 11. The 
scheme was directed to be enforced from 1st 
June 1939. 

(74) The main features of the scheme as 
modified by the District Court are the trustee¬ 
ship is vested in the Podu Dikshitars, the abtive 
management being vested in a committee of 
whom six were to be elected by the Podu Dik¬ 
shitars from among themselves and three to be 
chosen from among the Podu Dikshitars by 
turn or murai. The six trustees elected should 
not stand for re-election for a period of five 
years from the termination of their office. The 
Managing Committee was enjoined to appoint 
a manager subject to the approval of the Board 
on a salary basis. The Managing committee 
was enjoined to establish 'hundials’ for the de¬ 
posit of voluntary and compulsory offerings & 
also to fix the rates for the performance of ar¬ 
chana and special worship. Their duties -are 
defined under the scheme. They were required 
to lease out temple property invariably by pub¬ 
lic auction. They are bound to maintain ac¬ 
counts and the Board was authorised to ap¬ 
point one or more of the worshippers as hono¬ 
rary trustees who shall attend to the inspec¬ 
tion of the accounts, ascertain whether the k'at- 
talais are being performed regularly and bring 
to the notice of the Managing Committee' any 
irregularities in such matters. The Committee 
was required to prepare a list of jewels and 
submit a copy of the same to the Board. The 
vacant sites belonging to the temple, it was 
directed, should be utilised for putting up tem¬ 
porary £ heds durin g the time of the festival. 

(<5) During the pendency of the suit and 
before the judgment of the District Court was 
pronounced on 28th August 1936, the exemp¬ 
tion granted in 1926 was annulled. The Board 
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attempted to notify the temple by proceedings 
initiated under Chapter VI-A of the earlier Act 
on 1st May 1936. As a result of the observa¬ 
tions in the judgment of the High Court, these 
proceedings were however dropped on the 20th 
March 1940. The High Court then observed: 
"It seems to us very undesirable that the 
Board should have taken any steps in regard 
to the notification of this temple. The pro¬ 
cedure in regard to notification ought not to 
be lightly resorted to, unless and until there 
is such serious mismanagement of a temple 
as would justify an ouster of the trustees in 
charge of a temple from their office. The 
scheme was framed in 1933 and proceedings 
relating to its notification were pending in the 
District Court and the scheme had not been 
given any fair trial. It would not possibly 
be said that the scheme was not worked 
satisfactorily by the trustees and that there¬ 
fore in the interests of proper administration 
of the temple it was necessary for the Board 
to take the drastic step of having the temple 
notified. We trust and hope that the Board 
would drop all proceedings in the matter and 
allow the scheme as modified by the District 
Court and as modified by us to be given a fair 
trial and would give the trustees a fair op¬ 
portunity to carry on the administration in 
accordance with the scheme.” 

Again in 1946 the Board seems to have re¬ 
vived the idea of starting proceedings under 
Chapter VI-A but they were again dropped on 
11th August 1947. In 1950 proceedings under 
Chapter VI-A which terminated in the notifi¬ 
cations now challenged were initiated by the 
Board and the Board after hearing the objec¬ 
tions of the petitioners decided on 21st March 
1951 to notify the temple as they were satis¬ 
fied that a case for such a step was made out. 
There was an appeal as provided under the 
Act to the full Board and it was disposed of 
by order of the Board dated 11th July 1951. 
This was immediately followed by the notifica¬ 
tion by a further order of the Board dated 31st 
August 1951 appointing an executive officer. 
The Government approved the proposed action 
of the Board and issued a notification in the 
Fort St. George Gazette on 28th August 1951. 

(76) The notification is attacked both on con¬ 
stitutional grounds and also on the merits. The 
same articles as were relied on in C. M. P. No. 
2591 of 1951 (Sirur mutt case) were also relied 
on in this case. 

(77) As we have considered the Article of 
the Constitution elaborately in C. M. P. No. 2591 
of 1951, it is needless to repeat the reasoning 
and the conclusions reached by us in that case. 
They are equally applicable to this case. The 
idol, it is now well established, is a juris¬ 
tic person capable of taking and holding pro¬ 
perty. The right to possession and management, 
however, of the property endowed to the idol 
is in a manager or ‘Dharmakartha’ or shebait 
and the manager represents the idol in all 
transactions and suits. Usually, the dharma¬ 
kartha has no beneficial interest and the pro¬ 
perty is not vested in him. The authority of 
the manager is analogous to that of a guardian 
of an infant heir and his liability in respect 
of his management is analogous to that of a 
trustee. We have held in C. M. P. No. 2591 of 
1951 that if the dharmakartha or the head of 
a Mutt has a beneficial interest in the property 
and its income, such rights are "property” 
within the meaning of Article 19(1) (f) of the 
Constitution. It is not disputed that the Podu 


Dikshitars in whom the management of the 
temple is vested are both the managers and the 
archakas and they have a substantial benefi¬ 
cial interest in the income. 


It was Qbserved in ‘NATESA v. GANAPA- 
THI\ 14 Mad 103, that the Dikshitars hold both 
the offices in the institution and the net income 
of the temple which is derived from general 
offerings is their recognised means of liveli¬ 
hood—see at page 104. The only remuneration 
for the services rendered by the archakas is ij 
the right to share in the joint income and to 
enjoy the proceeds of the income from indivi¬ 
dual kattalais which each Dikshitar derives. 
The income of Rs. 800/- from the Tiruvilakku 
manyam is utilised for the lighting in the tem¬ 
ple and if there is any surplus, it is distributed 
among the Dikshitars. Except the Tiruvilakku 
manyam the temple does not own any other 
properties from which it derives income and 
which is received by the Dikshitars. 250 families 
of about 1500 members have to be fed and 
maintained from out of the earnings made by 
the Dikshitars from the temple. The Dikshitars, 
therefore, are collectively and individually en¬ 
titled to the beneficial interests in the offerings 
made to the God & in the collections made for 
the archanas and the other aradhanas. Some 
of the collections are the joint property of the 
community of Podu Dikshitars while the others 
are their individual income. In the light of 
what has been said in C. M. P. No. 2591 of 1951 
and in view of the authorities examined there¬ 
in. it follows that the Dikshitars who are the 
citizens of India have individual proprietary 
rights and the question is whether the notifi¬ 
cation takes away or abridges any of their pro¬ 
prietary rights and whether such notification 
is an unreasonable restriction on their right 
to acquire, hold and dispose of property. 

(78) Looking at it from the point of view, 
whether the Podu Dikshitars are a denomina¬ 
tion. and whether their right as a denomina¬ 
tion is to any extent infringed within the mean¬ 
ing of Article 26. it seems to us that it is a 
clear case, in which it can safely be said that 
the Podu Dikshitars who are Smartha Brah¬ 
mins, form and constitute a religious denomina¬ 
tion or in any event, a section thereof. They 
are even a closed body, because no other Smar¬ 
tha Brahmin who is not a Dikshitar is entitled 
to participate in the administration or in the 
worship or in the services to God. It is their 
exclusive and sole privilege which has been re¬ 
cognised and established for over several centu¬ 
ries. The notification seriously interferes with 
their right to manage the affairs in matters ol 
religion to own and acquire movable and im¬ 
moveable property, and even to administer 
such property in accordance with law. A law 
which substantially deprives the religious deno¬ 
mination of its right to administer the Property 
of the denomination leaving only a scintilla oi 
the right in the denomination cannot be justi¬ 
fied and.upheld as an exercise of the power to 
regulate the administration of the institution. 
Nor is it reasonable restriction within the mean 
ing of the Art. 19 (5) of the Constitution. 

The procedure to notify a temple under the 
earlier and the new Acts is undoubtedly a dras 
tic innovation, which encroaches upon the 
rights of the Dikshitars to manage the^property 
belonging to the denommation. It comple e 
supersedes the machinery of manaament by 
the Dikshitars established ^nd regulated from 
time to time by rules framed by the denomina 
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lion in 1849 and reprinted in 1900 which have 
been filed and exhibited in the litigation in 
which the scheme was questioned. They are 
also filed as exhibits in this case. The rules 
cover every detail of the administration of the 
temple by the Podu Dikshitars and it is really 
surprising how more than a century ago they 
could have thought of framing detailed rules 
regarding the administration by them with a 
view to make it more effective. The notification 
procedure, as has been pointed out by this 
Court often, should be resorted to only when 
there has been gross mismanagement in the 
administration and the machinery provided for 
its management has broken down. This was 
the situation before the Constitution came into 
force. 

A deprivation of the right t 0 manage by the 
Dikshitars and vesting it in an executive officer 
appointed by the Government and the new Act 
making the administration a Governmental de¬ 
partment is a serious inroad upon the rights 
of the Dikshitars. The Board under the ear¬ 
lier Act when satisfied by its own enquiry that 
there was mismanagement copld exercise the 
power notwithstanding that the religious insti¬ 
tution was governed by a scheme settled by 
Court or by the Board even. The power to 
finally decide the advisability of notifying an 
institution is vested exclusively in the Board 
No doubt, there is a right of appeal to the full 
Board provided under the earlier Act and under 
the new Act even that illusory right of appeal 
has been abolished. There is no right of suit 
permitted to question the action of the Board 
either under the earlier Act or under the pro¬ 
visions of the new Act. The Commissioner’s 
decision is communicated to the Government 
under the new Act and the Government pub- 
lishes the notification declaring the institu- 
non to be subject to the provisions of Chap¬ 
ter VI The right of appeal to the Board under 
the earlier Act and the vesting of the exclusive 
jurisdiction without any remedy in the Com¬ 
missioner and the Government to take the se- 
rious step of replacing the administration by 
the Dikshitars by an executive officer without 
a power of judicial review of any sort, is to 
say the least, unreasonable and unjust It is 
a well established principle that a person can¬ 
not be a Judge in his own cause. This is a 
principle recognized by the jurisprudence of aU 

S m!'" 3 ' 10 ? 5 ' , E - V ® n in . England where the 
substitution of administrative justice has now 
become a common feature, this principle has 
been adopted and applied. Robson in his book 
on Justice and Administrative Law summarises 
the position at p. 56 as follows: 

< H nd ? r i yin / th i s condit >on that the Judge 
must be free from certain obvious and crude 
forms of interest m the case which he is cal- 
U P°" to decide . is fhe fundamental prin- 
h M a man F ani ? ot be J ud ge in his own 

‘r#°*K Can he be both acclJ ser and 
?udge. If there is on a tribunal anyone who 
is an accuser, and who, although he is ac- 

acts also a s judge’, said Charles J 
his presence on that tribunal is fatal to its 

I! is °. f no importance that 
had he been absent the decision would have 

♦i? en j * be . same - His mere presence vitiates 
| b ^, de !r ls ‘? n ' ‘ The object of the rule’, the late 
Lord Atkin more recently remarked ‘is not 

thft el & hat the Scales be held e^n; it is a "so 
This tZ^Z H 0t appear to be indLed? 
<nfn 1S or i e of the most deeply rooted ideas 
ta all systems of justice. So essential is it 


to English legal notions that it has been sug¬ 
gested that not even an Act of Parliament! 
could make a man judge in his own cause 
and that a Statute would be void if it attempt¬ 
ed to do so. Whether that is or is not sound 
constitutional law is not likely to be put to 
the test. In modern times the tendency has 
been rather in the other direction; and there 
are several recent measures on the statute 
book in which Parliament has applied the 
common law rule to whole departments oil 
State. For example, where a local authority 
proposed to acquire land compulsorily for 
housing purposes, and the taking of it was 
resisted by the owner, the Minister of Health 
was required by statute to appoint ‘an im¬ 
partial person, not in the employment of any 
Government department’ to inquire whether 
the land was suitable and whether it could 
be acquired without undue detriment to the 
owners and adjoining landowners.” 

The learned author also gives other examples 
where this principle has been applied. If that! 
is the position in England where there is no 
written Constitution recognising fundamental 
rights and the power of Parliament to enact a 
law is supreme & is subject to no limitations, 
it cannot be said that where legislative power 
should be exercised subject to limitations re¬ 
cognised and embodied in the Constitution, the 
limitations of the nature contained in Chapter 
VI of the new Act and Chapter VI-A of the 
earlier Act, cannot but be held to infringe the 
very fundamental principle of jurisprudence 
that no man should be a judge in his own cause 
and is therefore unreasonable and unjust. One 
has to only peruse the provisions of the notifi¬ 
cation dated 31st August 1951 to convince him¬ 
self that the Podu Dikshitars’ rights have been 
unjustly abridged and unreasonably restricted. 
The executive officer appointed under the noti¬ 
fication is given the power and control over the 
properties and the servants of the temple and 
is vested with the right to conduct the festi¬ 
vals and other religious rites and rituals, of 
course, according to custom and usage. He is 
authorised to establish hundials for the collec¬ 
tion of the voluntary and other offerings in 
the temple. He is given the right of suspend¬ 
ing. removing or dismissing the servants of 
the temple and is empowered to receive all the 
incomes of the devasthanam and make all dis¬ 
bursements on its behalf, which must be brought 
into account. This provision shuts out to the 
Dikshitars the only source of their livelihood. 
No remuneration is provided even for the ser¬ 
vices which they render in the temple, the only 
saving clause being that the trustee shall be 
entitled to receive the customary personal 
honours which they have been receiving till 
now from the Devasthanam. The clause is vague 
and does not in any manner and to any extent 
clearly and definitely state or save the surplus 
income and the other individual income which 
they have been and ought to have been receiv¬ 
ing as the only remuneration for the services 
rendered by them. It will reduce them, if the 
income is taken away by the executive officer, 
o starvation and the 250 families consisting of 
loOO members whom their religious usage ren- 
H nfit to Pursue any other profession or 
avocation are doomed to starvation and eteis 
P erdltl ° n ' , Under the guise of the power! 
^f ed , “j the^ legislature, a law which permits! 

plthlr d Pnvatl 2P cannot indeed be said to bej 
reasonable^ restriction on the power to! 
acquire, hold and dispose of property undec 
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[Art. 19 (1) (f) or a valid exercise of a power 
lintended solely for the regulation of the adminis¬ 
tration of the properties of the temple. An 
abrogation of a right by a law is not a regula¬ 
tion by it. It is annihilation and hot regula¬ 
tion. The provision therefore, relating to the 
notification and the notification actually issued 
are opposed to the fundamental rights grant¬ 
ed to the individual and guaranteed by the Con¬ 
stitution under Article 19 (1) (f) and to the 
denomination under Art. 26 and therefore can¬ 
not be upheld. 

(79) The right to contribution under S. 76 of 
the new Act has been held by us in C. M. P. 
No. 2591 of 1951. as unconstitutional as it is 
opposed to Art. 27. 

(80) The notification, in our opinion, is also 

bad on the merits. The order of the Board in 
the first instance deciding to notify the temple 
and the order of the full Board on appeal pro¬ 
ceeded on grounds which cannot be justified. 
There is already a scheme framed by the Board 
and finalised by the Court. It came into force 
on 1st June 1939. The scheme, it is said, did 
not help in putting an end to the mismanage¬ 
ment by the Dikshitars and certain provisions 
of the scheme have not been given effect to, 
notwithstanding the directions of the Board. It 
is also stated among the reasons that a regis¬ 
ter of jewels was not maintained & was not made 
available for the inspection of the officers of 
the Board. That the temple was in bad state 
of repair; that the Dikshitars did not take steps 
to enforce the Podu Kattalais; that no steps 
were taken to recover possession of the Tirvi- 
lakku rr.anyam lands, that chit system for ar- 
chanas was not introduced; that the vacant 
sites of the temple were not leased out for the 
sheds; that the electrical lightmg arrangements 
in the temple were insufficient and of a tem¬ 
porary nature; that the drains around the 
temple and inside the shrine were not kept 
in a sanitary condition; that the D. C. B. was 
not maintained and so on. which are enumerat¬ 
ed seriatim in the annexure to the Board’s 
order dated 21-3-1951. 

These objections were answered by the Dik¬ 
shitars. The full Board and the Board which 
considered the matter in the first instance 
agreed in concluding that there were acts of 
mismanagement established which necessitated 
a notification of the temple. The appellate order 
concedes that except the Tiruvilakku manyam 
lands, there was no other property which was 
endowed for the performance of kattalai or 
services in the temple and the kattalaidars, 
meaning the Podu kattalaidars. were not shown 
to have created any endowments and that there¬ 
fore they do not come under the definition of 
specific endowments. At the very early stage of 
the enquiry, the Dikshitars requested the Board 
to issue notice to the kattalaidars as they were 
necessary parties to the enquiry as the ques¬ 
tion relating to kattalaidars was also raised. 
This request was not granted for the reason 
that the kattalaidars have not created any en¬ 
dowments and that there are therefore no spe¬ 
cific endowments. There is no complaint at any 
stage that the kattalaidars defaulted in pro¬ 
viding the materials for the carrying on of the 
worship at the seven kalams and the utsavams 
of the temple. The temple not having owned 
any lands except the Tiruvilakku manyam, 
there is no income received by the Podu Dik¬ 
shitars from any property. In view of the find¬ 
ing of the full Board, the entire reasoning of 


the first order of the Board regarding katta¬ 
lais. seems to us was not justified. 

(81) Nor is there necessity to keep elaborate 
accounts of the income as the kattalaidars do 
not pay any amount into the hands of the Dik¬ 
shitars but they themselves provide the neces¬ 
sary material at the time of each worship or 
aradnana. This is a fundamental fact peculiar 
to this temple and if this is borne in mind, the 
foundation for most of the charges falls to the 
ground e. g. how are the Dikshitars to get 
large amounts required for the repairs to the 
temples. They cannot be expected to starve 
themselves and carry out the repairs which 
require a large outlay. It is not as if the Dik¬ 
shitars were not alive to the necessity of put¬ 
ting the temple in proper repair. The income 
from the Tiruvilakku manyam was only Rs. 
800/- and on this basis, it was that the Board 
was levying contribution and therefore that 
may be taken as the correct income. That would 
be wholly insufficient to contribute anything 
for the repairs of the temple. 


By the efforts of the Dikshitars a Sabha known 
as Tirumathil Tiruppani Sabha was constituted 
for the collection of subscriptions and dona¬ 
tions for the repairs of the temple. If is through 
their eiTorts that they were able to find a bene¬ 
factor to renovate the Pandya Naicken temple 
in 1948. The first and second prakarams of 
the temple were renovated by the benefactions 
of Nattukottai Chettiars. It is to such bene¬ 
factors that the Dikshitars and the temple must 
look for the major repairs and for renovation 
wherever necessary. There are no other 
means of getting large income to the temple 
and to encroach upon what the Dikshitars re¬ 
ceive for the archanas and worship and which 
is utilised by them for their sustenance and to 
require them to contribute from out of it large 
sums for the repairs and renovation of the tem¬ 
ple seems to us wholly unjust. 


The introduction of the system of archana 
?hits and the hundials for collections has been 
a source of trouble between the Dikshitars and 
he Board ever since the scheme was framed. 
Mo doubt the scheme directed the establishment 
)f the hundials and the introduction of the chit 
system. But the scheme was not clear as to 
between whom and in what proportion should 
these collections be divided. Time and again 
he Dikshitars pointed out this difficulty when¬ 
ever the Board insisted upon the introduction 
af the hundials and the chit system. It must 
5e remembered that this is not a temple uke 
the Tirupathi or Palani temple where in ful¬ 
filment of vows taken by the worshippers, 
money or other offerings are made in the hun¬ 
dials. The scheme referred to voluntary ana 
:ompulsory offerings for the hundials. If how¬ 
ever any amount is paid into the hands of tne 
Podu Dikshitars alone, it was brought into ac¬ 
count in cases where it is earmarked as a gii 
to the God. But where the payment is omy 
for the services rendered by the JP lks m * 
either for the archana or aradhana, the y tft fh 
selves were appropriating it as that w 
on\y emolument which they are enti 
for the services. . R th . 

On 28th March 1940 and againi in 194b, im 
Dikshitars sent up memorials to► the Boa ^ 
warding the hundials and the mt 
he chit svstem; but the Board did not then ana 
wen up To this date decide to whom the col- 
lections should go. The ^Prehension of the 
Dikshitars that they will be deprived of tne 
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source of living was not unreasonable and un¬ 
just. The Board’s orders themselves disclose 
that the income received by them in the tem¬ 
ples is the sole source of their livelihood. In 
1947 when an attempt was made to initiate 
notification proceedings on these very grounds, 
they were immediately dropped when represen¬ 
tations were made, as stated by the Dikshitars 
in the affidavit, to the then Chief Minister Sri 
O. P. Ramaswami Reddiar. Between 1940 and 
1946 no directions were given by the Board in 
this behalf. They left this question in a nebu¬ 
lous state without deciding one way or the 
other and this is now made the chief ground 
for the issue of a notification. It was open to 
the Board to have moved the Court for a modi¬ 
fication of the scheme or for themselves to have 
decided on the complaint made by the Dikshi¬ 
tars from time to time. 

(82) Another ground which was strongly re¬ 
lied upon relates to the Tiruvilakku manyam. 
It was originally 200 acres of which 100 acres 
were resumed by the Government and a beriz 
deduction was given out of which a portion 
was being paid to the temple. The remain¬ 
ing extent is only 100 acres. This is borne out 
by the orders of the Board itself. The lands 
were in the possession of tenants from whom 
collections were being made by the Dikshitars. 
Though the title deeds to these lands which 
are distributed in several villages stand in the 
nyne of the deity, it is not known whether the 
grant consists of melwaram and kudiwaram or 
melwaram alone. For over 75 years the tenants 
have been in undisturbed possession of the 
lands. They have been paying melwaram on the 
land to the temple. It is therefore not an un¬ 
reasonable inference to draw that the grant con¬ 
sisted only of melwaram and that the tenants 
had the kudiwaram interest in the lands and 
the right to recover possession might have been 
barred. It has been represented to us in the 
course of the arguments that in fact the Podu 
Dikshitars consulted a lawyer who gave the 
opinion that it would be a sheer waste of money 
to institute suits for the recovery of possession 
of lands. This fact, it was stated was repre¬ 
sented to the Board and it is alleged in the 
affidavit filed before us and was not seriously 
denied. The criticism therefore by the full 
Board in their order on appeal that the Podu 
Dikshitars persisted in refusing to take action 
for recovery of possession and they did not even 
obtain legal opinion on the advisability of re¬ 
covering possession of the property and the 
lands seems to us to be unwarranted. It is need¬ 
less to state that in those circumstances, it 
Would have been wholly inadvisable to have 
launched the temple in an unnecessary and 
costly litigation when there is very little chance 
of success. 


(83) Regarding the jewels, there seems to be 
a misconception on the part of the Board when 
they state in the appellate order: 

Admittedly no jewel register is maintained 
and facilities were not given to the officers 
0 ( t he Board to verify and check the jewels 
with the list given in the Section 38 register.” 
this charge, in our opinion, is not well found- 
, A ,i ew £' n pfter in triplicate was submit¬ 
ted to the Board by the Dikshitars in 1949 Th“ 
jewels were got weighed and checked under the 
Personal supervision of the biggest bullion mer- 
chants in Chidambaram. Jewels were in fact 
inspected by the Officers of the Board. The Dik- 
tnu a i r . S ,. in • th e* r affidavit stated that they gave 
full lists m 1940 soon after the scheme came 


into force and in 1946 a list of all the additional 
jewels received was also given together with 
a box. The jewels were again weighed and. 
valued and a fuller list was prepared and given 
to the Board on 30th July 1949. The lists are 
in books which have been produced before us 
from the custody of the Board. We have per¬ 
sonally inspected the book which has been pro¬ 
duced before us by the Board and we are fully 
satisfied that not only the lists were complete 
and exhaustive but that they were also checked 
by the Assistant Commissioner on 21-10-1950. We 
are unable to notice any discrepancies. 

The selvanam box contains unusable and 
broken articles such as gold pieces, gems etc. 
It is not usually opened but about 35 or 40 years 
ago out of the materials in the box a makara 
kandikai valued at Rs. 75.000 was got made. 
A list was made of the other broken and un¬ 
usable jewels and it was given to the Board 
on 26-9-1946. This is all borne out by the re¬ 
gister which has been produced before us. The 
charge therefore seems to us to proceed without 
an appreciation of the true facts. The rules 
book maintained by the Dikshitars regulates the 
management of the temple affairs, secular and 
spiritual and contains specific rules framed as 
early as 1849 regarding the jewels. Of these 
rule 12 says: 

"Two complete lists should be prepared of all 
the jewels, vessels, clothes and other movable 
property in the temple, one of which should 
be kept in the safe room called Asthanthi- 
ram of the temple and the other should be 
in the custody of the tumholders who do 
pooja.” 

This rule has got several sub-rules providing for 
the safe handling of these articles & for their 
safe custody; they also lay down varying grades 
of punishment for loss of jewels by theft or 
negligence. The 10th rule in 1849 book is to 
the following effect: 

"Special jewels wom by the deity on occasions 
of Brahmotsavams i.e., in June and Decem¬ 
ber of each year are provided for in this 
rule. A meeting of all the Dikshitars is to 
be convened and the keys have to be pro¬ 
duced by key holders and in the presence of 
the entire Podu Dikshitars two lists are to be 
prepared, one signed by the Utsava Moraifcar 
should be kept in the safe room and the other 
should be kept by th§ Karyakar.” 

This rule also has got several clauses pro¬ 
viding for safe custody and also how loss ow¬ 
ing to theft or negligence is to be punished. 
When the temple was renovated between 1885 
and 1892. the safe room was considerably al¬ 
tered and strengthened and the 1900 rules make 
provision for safe custody of the jewels. Groups 
of ten Dikshitars have to be in charge of these 
special jewels for six months ending with the 
Tamil months of Ani and Margazhi (now the 
number is twenty). They get their right by 
rotation according to the morai list; each is 
provided with a different lock and key and the 
Asthana room is locked with all the locks 
Whenever occasion arises for taking out the 
jewels such as Brahmotsavam or to enable a 
distinguished visitor to see them, a special 
meeting of all the Poduvars is convened and the 
Asthana Moraikars are directed to assemble at 
a particular hour with their keys to open the 
safe room, take out the jewels and after the 
purpose is over, put them back again. All this 
nas to be done m the presence of the Poduvars. 
There were also elaborate rules for handin'* 
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over and taking over charge from one set of 
turnholders to the other after the months of 
Ani and Margazhi. The system devised by the 
Dikshitars is undoubtedly a very safe system 
making it almost impossible for the jewels to 
be lost and no one could have devised a bet¬ 
ter system than that. The elaborate discussion 
therefore by the Board in the first order and 
the conclusion of the appellate Board regarding 
the jewels seems to us unwarranted. There is 
therefore very little justification for the charge 
which has been taken as a serious ground for 
the issue of the notification. 

(84) The appellate order refers that indiscri¬ 
minate payments were exacted from worship¬ 
pers by the Dikshitars as remuneration for ar- 
chanas. The only evidence is that Rs. 1-4-0 a 
month is charged for archana and this cannot be 
said to be indiscriminate or exorbitant. By in¬ 
troducing the chit system and hundi collections 
under the guise of regulating the worship it 
really commercialises worship in the temple. 
It is common knowledge that in most of the 
temples, it is almost impossible for poor men 
to get darsan if he is not able to pay the re¬ 
quired amount. The value of the worship and 
the spiritual significance are lost when it is 
treated as a saleable commodity which should 
be controlled and exploited for the purpose of 
earning income for a temple. 

(85) These are the reasons on which the ap¬ 
pellate order was based. It is unnecessary to 
deal with the grounds elaborately as we are 
satisfied that the order on which the notifica¬ 
tion was issued is without any foundation and 
proceeded on a total misconception of the facts. 

(86) These are the facts appearing on the 
record and it is somewhat surprising that the 
Board should have taken the serious step, as 
has been held by this Court, of notifying this 
temple which procedure ought not'to be lightly 
resorted to unless and until there is such seri¬ 
ous mismanagement of a temple as would 
justify an ouster of the trustee in charge of a 
temple from his office. In such circumstances 
it is open to us to issue a writ to quash an order 
which proceeds on grounds which are so per¬ 
verse as to amount to a non-exercise of the 
jurisdiction entrusted to it. The notification 
therefore must be quashed even on the merits. 

(87) In C. M. P. No. 2591 of 1951 we have 
enumerated the sections of the impugned new 
Act which are ultra vires the State Legislature 
in so far as they are made applicable to Mutts 
and Matathipathis and to the religious deno¬ 
minations for which those Mutts exist. In the 
case of Sri Sabhanayakar Temple at Chidam¬ 
baram, with which we are concerned in this 
petition, it should be clear from what we have 
stated earlier in this judgment, that the posi¬ 
tion of the Dikshitars, labelled trustees of this 
temple, is virtually analogous to that of a Ma- 
tathipathi of a Mutt, except that the Podu Dik¬ 
shitars of this temple, functioning as trustees, 
will not have the same dominion over the in¬ 
come of the properties of the temple which the 
Matathipathi enjoys in relation to the income 
from the Mutt and its properties. Therefore, 
the sections which we held ultra vires in rela¬ 
tion to Mutts and Matathipathis will also be 
ultra vires the State Legislature in relation to 
Sri Sabhanayakar Temple, Chidambaram and 
the Podu .Dikshitars who have the right to ad- 
mi'Anr-: >he affairs and the properties of the 
tempx. /.s we have already pointed out even 
more than the case of the Shivalli Brahmins, 
it can Be asserted that the Dikshitars of Chi¬ 


dambaram form a religious denomination with, 
in the meaning of Art. 26 of the Constitution. 

(88) The rule nisi must be made absolute. 

(89) The petitioner is entitled to his costs Itf 

the petition. Advocate’s fee Rs. 250. We cer¬ 
tify under Art. 132 of the Constitution that ij 
is a fit case for appeal to the Supreme Court 
C.R.K./K.S. Rules made absolute. 
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Vasudeva Rao. Appellant v. C. K. Rangal 
Gounder, Managing Trustee of Sri Koniyamman 
Devasthanam and others, Respondents. 

Appeal No. 92 of 1946, D/- 18-8-1950. 

Hindu Law — Will — Construction — De¬ 
dication to temple committee — Right of com¬ 
mittee to maintain suit — Hindu Religious En¬ 
dowments Act (XX (20) of 1863). 

The relevant portion of a will ran as 
follows: “My wife P shall, after my life¬ 
time, enjoy the undermentioned property 
till her life-time without effecting any 

alienation whatsoever . 

.She shall, after deducting the 

amount utilised for the expenses of her 
maintenance from out of the income there¬ 
of, spend according to her pleasure a sum 
of not less than Rs. 70 (Rupees Seventy! 
every year from out of the balance left 
over and conduct Skanda Shashti and 
Soorasamhara festival for Sri Subramania- 

swami at Coimbatore.After her 

life-time, the Hindu Religious Endowments 
Committee, Coimbatore taluk as the Dhar- 
makarthas (trustees) of the above Devastha¬ 
nam shall take possession of the under¬ 
mentioned property and shall from out of 
the balance left over after deducting from 
the income thereof the expenses of repairs 
and municipal tax in respect of the build¬ 
ing. erect a mantapam in front of my 
house and conduct mandapa Kattalai every 
year for the Amman for ten days during the 
time of Radhotasavam (car festival) in the 
month of Masi (February-March) in Sri 
Koniamman temple”. Provision was also 
made for conducting certain festivals m 
other temples. In a suit by the trustees of 
Sri Koniamman Temple Devasthanam for 
declaration of title and recovery of posses¬ 
sion of property after the death of P. 

Held (i) that what the testator contem¬ 
plated was the creation of a trust in favour 
of the various temples as specified in the 
will and the utilization of the income for 
those expenses. The provisions of the will . 
could not be read as amounting to a dedi¬ 
cation of the income for certain purposes 
and the right in the corpus remaining witn 
the testator’s widow and after her life-time 
vesting on the heirs at law. Case law Rer. 

(Para 4) 


(ii) that Ss. 5 and 7 of Act XX (20) of 
1863 read with the preamble to Regina 
tion VII and Clause XV of the ^gidation 
contemplate that the Committee can receive 
and hold property. Hence, thf dedication 
of the property and the constitution 
temple committee to manage as dh*m& 
kartha could not be quest oned Para iy 

(iii) that if the committee could fune- 

tion as a trustee, it was a body that was 
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in existence on the 15th January 1944 when 
the plaint was filed and therefore none of 
its powers could have been exercised by 
the trustee of the Koniamman temple alter 
getting the sanction of the Hindu Reli¬ 
gious Endowments Board. Such being the 
case, the plaintiff in this case, when he 
filed the suit, had no ‘locus standi’ and had 
no authority to come to Court for the pur¬ 
pose of reliefs asked for in the plaint. 

(Para 9) 

S. Ramachandra Iyer, for Appellant; K. S. 
Desikan and M. R. Narayanaswami, for Res¬ 
pondents. 
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GOVINDA MENON, J.: The suit out of 
which this appeal arises was for a declaration 
of the plaintiff’s title and right of management 
as well as for recovery of possession, of the 
suit house together with past and future rent 
or damages by way of use and occupation. The 
Subordinate Judge of Coimbatore has held that 
the plaintiff is entitled to the property claimed 
by him with all the rights of management of 
the said property; but the relief for possession 
was disallowed. There is a further direction 
that the plaintiff is entitled to collect the rents 
from such of the defendants as are occupying 
portions of the suit house and utilise the funds 
for the ceremonies'stipulated in the will of 
Ranoji Rao. There were directions regard¬ 
ing deposit of rent by the second to the fourth 
defendant along with the order to pay future 
rent at the same rate. Other minor reliefs 
were awarded to the plaintiff which it is not 
necessary to mention in detail. The first de¬ 
fendant has appealed against that decision of 
the learned Subordinate Judge and the second 
defendant has filed a memorandum of cross¬ 
objections against that portion of the decree 
which went against his contentions. 


(2) The basis of the plaintiff’s title Is that 
he has been appointed as the managing trustee 
of Sri Koniamman Devasthanam by the Hindu 
Religious Endowments Board and as such he 
is entitled to ask for the relief claimed by him 
in the plaint. The first defendant is said to he 
the nearest heir of Ranoji Rao who was origi¬ 
nally the owner of the property. On the 25th 
October 1918, Ranoji Rao executed a will by 
which he made certain bequests and the ques¬ 
tion for consideration is whether that will 
cre ated a trust so far as the bequests are con- 

SrfSfoU 11 il. c 2, n V no P ground that Ranoji Rao’s 
wffeParvathiBai who was a legatee of some of 

the 1 terns died only in July 1943. The plaintiff 
states that the widow Parvathi Bai was in pos¬ 
session and enjoyment of the suit house accord¬ 
ing to the provisions of the will and died in 


July 1943. Before her death she had leased 
out portions of the house to defendants 2 to 4 
separately. The first defendant is the son of 
Parvathi Bai’s sister and as stated in the plaint 
he got into possession of the properties after 
the death of Parvathi Bai and is managing the 
same. Though the plaintiff, as the managing 
trustee of Sri Koniamman Temple to which the 
property has been dedicated in the will, de¬ 
manded from the first defendant such posses¬ 
sion as he was entitled to have, he sent a 
reply repudiating the will and containing false 
allegations. Therefore the plaintiff prayed that 
as the trustee of Sri Koniamman Devasthanam 
he is obliged to file a suit for declaration of 
title & recovery of possession of the suit house. 
The Hindu Religious Endowments Board has 
granted him sanction to file the suit by its or¬ 
der dated 21st October 1943. 


(3) The first defendant’s plea as set forth 
in the written statement is that the plaintiff 
has no cause of action and that there was no 
dedication or creation of a trust by Ranoji Rao 
and consequently on his death and on the 
death of his widow Parvathi Bai, the property 
must, in law, be held to have passed to the heirs 
of Ranoji Rao. Therefore, neither the Koni¬ 
amman Devasthanam nor the Hindu Religious 
Endowments Committee nor any trustee, has 
any manner of right to the suit property and 
as such the plaintiff’s claim for possession was 
unsustainable. The alternative case set up by 
the first defendant was that even on the footing 
that the properties have been allotted for re¬ 
ligious and charitable trusts, Parvathi Bai was 
the sole person entitled to the management 
thereof and in the absence of any provision 
for the management of the charities made by 
the founder, after Parvathi Bai’s lifetime, the 
right of management passes on to the heirs 
of the founder, especially as before the death 
of Parvathi Bai, the Taluk Devasthanam Com¬ 
mittee named in the will has ceased to exist. 
Therefore in any event there has been an in¬ 
testacy in respect of the suit property and the 
major portion of the income. In any view of 
the case it was contended that as there has 
been an intestacy in respect of the suit pro¬ 
perty and the major portion of the income 
barring the sums directed to be spent for 
specified purposes, the property should, in law, 
be deemed to have passed to the heirs of Ranoji 
R&o subject to a charge for the performance 
of specific charities. Defendants 2 to 4 who 
were tenants of the suit property were willing 
*°. Pay the rent into Court and they further 
said that during the lifetime of Parvati Bai 
they had paid all the rent to her. 

(4) On these pleadings the Subordinate Judge 

framed five issues of which the most important 
one for consideration was whether the dedica- 
!{° n « tr u ue and valid and whether 

• P laintlff is maintain¬ 
able. Though in the trial court the question of 

the genuineness of the will was raised by the 

contesting defendants and the Judge gave a 

v D was i he last wU1 ^ testament 
of late Ranoji Rao, that contention has not been 
seriously raised in this Court. What we have 
therefore to decide is whether there was a valid 

t d nS Ca a°* ° f th !, P r °P ert y m favour of the 
trust, and secondly even if there is a valid 

hrin^ at th?' Wl? f th r^ the Pontiff is entitled to 

wmU L MtoS! reveIant P0rti0M 01 
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“My wife Parvathi Bai Ammal shall,after my 
lifetime, enjoy the undermentioned property 
till her lifetime without effecting any aliena¬ 
tion whatsoever. If she were to ellect any 
such alienation, it shall not be valid. She 
shall, after deducting the amount utilised for 
the expenses of her maintenance from out of 
the income thereof, spend according to her 
pleasure a sum of not less than Rs. 70 (Rs. 
seventy) every year from out of the balance 
left over and conduct Skanda Shashti and 
Soorasamhara festival for Sri Subramania- 
swami at Coimbatore Fort. My gold and sil¬ 
ver jewels as well as ether movable properties 
shall belong only to my wife. After her life¬ 
time, the Hindu Religious Endowments Com¬ 
mittee. Coimbatore taluq, and the Dhar- 
makarthas (trustees) of the above Devastha- 
nam shall take possession of the undermen¬ 
tioned property and shall from out of the 
balance left over after deducting from the 
income thereof the expenses of repairs and 
municipal tax in respect of the building, 
erect a mantapam in front of my house and 
conduct mandapa kattalai every year for the 
Amman for ten days during the time of Ra- 
dhotsavam (car festival) in the month of Masi 
(February-March) in Sri Xoniamman temple, 
offer neivethya Prasadam and deeparadhana 
at a cost of not less than Rs. 30 (Rs. thirty) 
on the tenth day darshan and distribute the 
prasadam to the people. Further, on the day 
of Vinayaka Chaturthi in the month of Ava- 
ni of every year Sri Vinayakar deity in Sri 
Subramaniaswami temple at Fort shall be 
taken round in procession from the temple 
by spending a sum of not less than Rs. 15 (Rs. 
fifteen). Abhishekam and archana shall be 
conducted in my name and in the name of my 
wife for Sri Sangameswaraswami during the 
time of festival at a cost of Rs. 15 (Rs. fifteen). 
Further repairs etc. shall be effected to the 
aforesaid temple. And during the time of festi¬ 
val in the month of Panguni (March-April) Zc 
the festival on the day of Arudra Darshanam 
in Sri Nataraja Devasthanam at Perur, abhi¬ 
shekam and archana shall be conducted every 
year in my name and in the name of my 
wife Parvathi Bai Ammal at a cost of not 
less than Rs. 40 (Rs. forty) for each festival. 
The Hindu Religious Endowments Committee 
and the Dharmakarthas shall, in co-operation 
duly perform all the above acts without fail, 
maintain proper account and submit every 
year without fail the abstract of the balance 
sheet in respect of the account of each year 
to the District Court or the Subordinate Court 
of Coimbatore.” 

In the translation furnished it is conceded 
that there is some slight mistake & that is that 
the will does not make any distinction between 
the Hindu Religious Endowments Committee 
and the dharmakartha of the Devasthanam. 
What the will contemplates is that the Hindu 
Religious Endowments Committee shall be the 
Dharmakartha so far as the performance of 
the various charities is concerned. The exact 
Tamil expression is as follows: 

(Original in Tamil omitted—Ed.) 

The correct interpretation of this sentence is 
that the testator does not make any distinction 
between the Hindu Religious Endowments 
Committee and the Dharmakartha. What the 
testator contemplates is the conferment of the 
ri ght of Dharmakartha or trustee of these 


charities on the Hindu Religious Endowments 
Committee. Therefore his intention was that 
after the death of his wife, the Hindu Religious 
Endowments Committee of Coimbatore taluk 
shall function as the dharmakartha of the Devas¬ 
thanam for the performance of the charities, 
viz, the erection of the mantapam in front of 
the house and conducting the mantapam 
katalai every year for the Amman for ten days 
during the Radhotsavam in the month of Masi 
in the Sri Kcniamman temple and offering nei¬ 
vethya prasadam and deeparadhana at a cost 
of not less than Rs. 30. The dharmakartha was 
to take in procession the Sri Vinayakar deity 
in Sri Subramaniaswami temple at Fort in the 
month of Avani on the Vinayaka Chaturthi day. 
The trustee has to conduct the abhishekams Sc 
archanas in the names of the testator Sc his wife 
at a cost of Rs. 15 in the Sri Sangameswaraswami 
temple and lastly; during the festival in the 
month of Panguni and on the Andra Darsanam 
day in the Sri Nataraja Devasthanam in Perur, 
the trustee has to conduct the abhishekams and 
archanas in his name and in his wife’s name. 
It is conceded that the Koniamman temple tru¬ 
stee, the Subramaniaswami temple trustee, the 
Sangameswarswami temple trustee and the 
Nataraja Devasthanam trustee at Perur are all 
different individuals. Therefore what we have 
to find is whether for the purpose of these religi¬ 
ous ceremonies in each of these temples, the 
Hindu Religious Devasthanam Committee of 
Coimbatore is made the trustee. It cannot for a 
moment be contended that Parvathi Bai had any 
absolute right in the property. The question 
whether the Devasthanam Committee becomes 
the dharmakartha for the performance of these 
religious ceremonies will arise only after Par¬ 
vathi Bai’s death. On a careful reading of the 
above provisions in the will, we have no doubt 
whatever that what the testator contemplated 
was the creation of a trust in favour of the vari¬ 
ous temples as specified in the will and the uti¬ 
lisation of the income for those expenses. What¬ 
ever might be said with regard to the spending 
of the amount during the lifetime of Parvathi 
Bai. after her lifetime the person mentioned 
in the will has to take up the management and 
administer the trust. 


(5) The chief contention of the learned counsel 
!or the appellant is that the will does not trans¬ 
fer ownership to any of the religious institu- 
,ions in respect of which directions have been 
jiven by the testator providing for the perfor- 
nance of the specified kattajais or ceremonies. 
IVhat we have to see is whether there has been 
my transfer of ownership in favour of the trus- 
ee. We do not read the aforesaid provisions of 
he will as amounting to a dedication of the 
ncome for certain purposes and the right m the 
:orpus remaining with the testator s widow 
md after her lifetime vesting on the heirs at 
aw. The appellant’s contention is that it is 
)nly intended as a charge for the performance 
>f {he various ubayams. For this purpose our 
ittention was invited to a passage in page - 
>f Maynes Hindu law. 10th Eon. as well as 
;o decisions in ‘ISHWAREE BHUBA 

MESKWARI THAKURANI v. BROJU 

4ATH DE\ I L R < 1937 > ^ 

RAMAPPA NAIDU v. LARSH^NAN CHET 
riAR’. 54 Mad L J 272; THIRUVENGADA 
dUDAYANAIYA v. NARASIMHaSWAMI\A^ 

941-1-Mad L. J. 488 and JAJu't 
41 AMMAL v. RUTHRAPATHI PILLAI, (1946) 
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]-Mad LJ 181. On the other hand, the learned 
counsel /or the respondents relied upon the 
earlier passage in page 922 of Mayne’s Hindu 
law and contended that the appropriation of 
the income for the specific purpose was tanta¬ 
mount to dedication of the property to the 
trust. What is mentioned in the document, read¬ 
ing it as a whole, is that a legal agency, viz, 
the Hindu Religious Endowments Committee, 
was constituted to take charge of the property 
and perform the ceremonies mentioned in the 
various temples and such agency as takes pos¬ 
session should be the trustee and as such the 
Hindu Religious Endowments Committee shall 
be the trustee & the dharmakartha. It is further 
contended that a vested right is created in 
favour of the committee. At page 922 in para¬ 
graph 791 of Mayne’s Hindu law it is stated 
that in order to create a valid dedication, a trust 
is not required and that an appropriation of 
property for a specific religious or charitable 
purpose is all that is necessary for a valid dedi¬ 
cation. In our opinion that is what has been 
done in the present case. There is a direction 
that the income of the property should be appro¬ 
priated for specific religious and charitable 
purposes and as such there has been a valid 
dedication. The learned author cites a number 
of cases, viz., ‘RAMDHAN v. PRAYAG NARA- 
IN\ 43 All 503; ‘NAGAPPA CHETTIAR v. O 
R. M. 0. M. S. P FIRM’, I. L. R. (1939) Mad 
121, which was confirmed by the Privy Council 
in ‘0. R. M. O. M. S. P. FIRM v NAGAPPA 
CHETTIAR*, ILR (1941) Mad 175 and other 
cases. It is unnecessary for us to discuss any of 
these cases because in our opinion what has 
been done is not the earmarking of the income 
for a specific purpose but there has been a 
complete direction to appropriate the property 
for specific religious purposes. The argument 
of Mr. S. Ramachandra Aiyar for the appellant 
that we should read this document as a partial 
dedication, where a charge is created on ihe 
property, or there is a trust to receive, and 
apply a portion of the income for religious pur¬ 
poses is in our opinion, unsound. What is decid¬ 
ed here is that the property is given out and out 
for the performance of the religious purposes 
and the testator does not retain any proprietary 
rights in the property in favour of any of his 
heirs at law. The observations of their Lord- 
shiDS of the Judicial Committee in 'ISHWAREE 
BHUBANESWAREE THAKURANI v. BRO- 
JONATH DE\ ILR (1937) 2 Cal 447 P C at 
p. 455, do not in any way help the appellant’s 
contention. Their Lordships there observe: 


‘The effect of a valid deed of dedication is 
to place the property comprised in the endow¬ 
ment ‘extra commercium’ and beyond the 
reach of creditors. The dedication is not in¬ 
validated by reason of the fact that members 
of the settlor’s family are nominated as she- 
\ bai t and given reasonable remuneration out 
of the endowment and also rights of residence 
in the dedicated property”. 

Their Lordships further draw the distinction 
between absolute and partial dedication and 
on the facts of that case they agreed with the 
lower Court that the deed in question effectively 
dedicated the properties to the service of the idol 
We do not think that the learned advocate for 
the appellant can give any support for his con¬ 
tention from the observations of their Lordships. 
The facts of the case in ‘RAMAPPA NAIDU v 
LAKSHMANAN CHETTIAR,* 54 Mad L J 272 


are absolutely different. It was found there 
that the charities which were detailed in the 
will would not consume any considerable por¬ 
tion of the income even if they were conduct¬ 
ed on a lavish scale and that a very large 
amount of the income was left intact for the 
enjoyment of the family; nor was it satisfac¬ 
torily shown that all other properties were given 
to the son of the testator by the will at all. On 
these facts, the learned Judges, Madhavan Nair 
and Curgenven J J. were of opinion that the pro¬ 
perties covered by the will were not absolutely 
dedicated to the trust but were only charged 
with carrying out the trust as the dominating 
purpose and the intention of the testator, in exe¬ 
cuting the will, was to provide for the mem¬ 
bers of his family, and the maitnenance and 
conduct of the charity was only of subsidiary 
importance. The facts of the present case are 
absolutely different from what the learned 
Judges had to consider therein. Similarlv. if we 
lock at the facts of the case in ‘THIRUVENGA- 
DA MUDAY.AN I AH v. NARASIMHASWAMI- 
YA\ (1941) 1 Mad L J 488, it will be seen that 
the surplus income from the property, after ex¬ 
pending a portion of the same for certain cha¬ 
ritable purposes, was far greater than what 
was required to comply with the directions of 
the testatrix with regard to the religious and 
charitable purposes and under those circum¬ 
stances the proper inference was that the pro¬ 
perty was merely charged to charitable uses 
and that the residuary legatee took the pro¬ 
perty subject to the charge. It is difficult to see 
how the decision in ‘JAINAMBUKANNIAM- 
MAL v. RUTHRAPATHI PILLAI*, (1946) 1 Mad 
IJ 181. can be of any assistance to the appel¬ 
lant. What the learned Judges held was that 
cn reading the settlement deed as a whole, 
there was no gift of the surplus income to the 
sons or the members of the family in general 
and that the charity itself is the true benefi¬ 
ciary and that the testator’s son-in-law should 
be considered to be a trustee of the charity and 
the only obligation of the trustee, for the time 
being, was to utilise the surplus income, if 
any, for the maintenance of the three specified 
relatives after whose death or effacement other¬ 
wise, there will be no obligation on the trustee to 
utilise any part of the income from the property 
for any object other than the charitable ob¬ 
ject mentioned in the document. There are 
observations in the judgment which tend to 
show that the proper construction was that 
there was a dedication of the property to cha¬ 
rity. As observed by Rajamannar J. as he then 
was, in that case after quoting the decision of 
the Judicial Committee in ‘HAR NARAYAN 
v. SURJA KUNWARI,’ 43 All 291, in such cases 
the only rule which appears to be established 
is that there cannot be any fixed and absolute 
rule to construe the effect of any particular 
document. 


w J ve ao not uunk that any of these cast 
cited by the appellant’s Counsel is against U 
interpretation which we are inclined to put ui 
on the will. We have no doubt whatever thi 
° n <death of Parvathi Bai the testator intei 
ded that the Hindu Religious Endowments Con 
°1 Coimbatore taluk, as the dharm; 
kartha of these charities, should take over n. 
ssession of the house and utilise portions of tl 
income for the specific objects mentioned i 
the will. The reason why it was found nece 
sary to appoint the Hindu Religious Endov 
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ments Committee as the dharmakartha was 
that the religious ceremonies were to be con¬ 
ducted in, or with respect to, institutions of 
which the trustees were different individuals 
and not one and the same. It is also impor¬ 
tant to note that the entire income has to be 
utilised for the various religious ceremonies. 
The document does not show that any surplus 
is to be had after meeting the expenses and 
as such, even according to the decisions cited 
by the appellant’s learned Counsel to which we 
have referred, when there is no surplus income 
to be enjoyed by the legatees or the heirs of 
the testator, the only inference that is possible 
is that the entire property is dedicated as a 
trust. 

(7) It is next contended by the appellant that 
even if the intention of the testator was that 
after the death of his widow Parvathi Bai the 
Hindu Religious Endowments Committee of 
Coimbatore shall be the dharmakartha and 
perform these religious kattalais in the various 
institutions mentioned therein, the taluk en¬ 
dowments committee, as constituted, was not 
a body competent to hold any property on be¬ 
half of the trust and such being the case the 
trustee designated under the will was incapable 
of holding property and therefore the trust fail¬ 
ed on the death of Parvathi Bai. For this con¬ 
tention, our attention was invited to various 
provisions of Act XX of 1863, Viz., an Act to 
enable the Government to divest itself of the 
management of religious endowments. We were 
invited to consider the scope and effect of Ss. 
3, 4. 7, 11, 12 and 13. S. 3 contemplates that 
the local Government should make provision 
respecting temples and mosques with regard 
to their management because Regulation VII 
of 1817, so far as Madras Province was concern¬ 
ed, related to the appointment of managers, 
trustees & superintendents. S. 5 provided the 
procedure in case of disputes as to right of suc¬ 
cession to vacate trusteeship & to apply to the 
civil Court to appoint a manager of such mosque, 
temple or religious institution and the mana¬ 
ger so appointed shall exercise all the powers 
under the Act which the trustee, manager, or 
superintendent under regulation VII of 1817 had. 
We may, in this connection, refer to S. IV of 
the Act which contemplates transfer of proper¬ 
ty to independent trustees etc. belonging to 
their trusts etc., remaining in charge of 
Revenue Board or others. It contemplates 
transfer to a trusteee if there is one and if not 
to the committee. Section XI prohibits any 
member of a committee from acting as the 
trustee or manager or superintendent of a 
mosque or temple; and S. XII lays down that 
on the appointment of a committee, the Board 
and local agents shall transfer properties to 
the committee. Section XIII provides for keep¬ 
ing of accounts of receipts and disbursements. 
According to Regulation VII of 1817 which was 
repealed by Act XX (20) of 1863. the Board 
of Revenue was the supervisory body but when 
Act XX (20) came into existence and a com¬ 
mittee was constituted, the supervisory power 
was given to the committee. The learned coun¬ 
sel for the appellant contends that according 
to clause VII, Regulation VII of 1817, which 
enacted that to enable the Board of Revenue 
to better carry into effect the duties entrusted 
to them by this regulation, local agents shall 
be appointed in each zillah, subject to the 
authority, control, and orders of that Board, 


it might have been possible for a local agent to 
hold property but not to the Board & when this 
regulation was repealed by Act XX (20) of 1863 
the Committee that was constituted could not 
take up itself the trusteeship of any religious 
endowment. We do not think that there is 
any absolute prohibition so far as the function¬ 
ing as trustee by the committee is concerned. 
Sections V to VII of Act XX (20) of 1863 by 
implication allow the committee to hold the 
property. Section XII speaks of the manage¬ 
ment of the affairs. We may also refer to the 
preamble in Regulation VII of 1817, viz., the 
collection of rents and profits and clause XV 
of the Regulation which provided that the 
Board had the right to appropriate the income, 
which meant that it had the power 
of management as mentioned in clause 
XII. On a careful consideration of the 
various provisions of Regulation VII of 
1817, and Act XX (20) of 1863, we are 
not satisfied that the contention of the learned 
counsel that the Hindu Religious Endowments 
Committee cannot hold the property as trustee, 
is sound. No doubt S. XI of Act XX (20) of 1863 
states that no member of a committee shall act 
as trustee, manager, etc., of a temple, mosque 
or religious establishment for the management 
of which such committee shall have been ap¬ 
pointed. The literal meaning of this section is 
that any person who happens to be a member 
of a committee which was a collective body can¬ 
not function as a trustee of an institution over 
which the committee as such has got superinten¬ 
dence. But in ‘PANDURANGA v. NAGAPPA 
12 Mad 366 at pages 367 and 368, Muttuswami 
Aiyar and Parker JJ. have held that the plain¬ 
tiffs there, who were members of a temple com¬ 
mittee appointed under Act XX (20) of 1863, 
were not entitled to claim possession of the 
temple and its properties from the hereditary 
trustee even if it were found to be subject to 
their jurisdiction because the leanied Judges 
say that it is provided by S. 11 of Act XX (20) 
of 1863 that no member of a committee snail 
be capable of being, or shall act, as the trustee 
of a temple for the management of which such 
committee shall have been appointed. The 
learned Judges have interpreted the prohibi¬ 
tion to possession of the temple ana lts P r0 “ 
perties as trustee, to the collective body of the 
temple committee & not only to the ^\ v . 1 f T u I ?l s ' 
In ‘RAMANATHA CHETTIAR v. SWAM IN A- 
THA AIYAR’, 23 Mad L J 278, the learned 
Judges, Benson and Sadasiva Aiyar JJ. have 
considered the powers of a committee aPP 01 " 1 ^ 
ed under the Hindu Religious Endowments Act 
and at page 281 they refer to PANDUEANGA 
v. NAGAPPA’, 12 Mad 366. In the 0P> nl ° n 
of the learned Judges if the commttee mem¬ 
bers usurp the powers of a temple tru^ee, 
such usurpation cannot P rev f nt . u th ® 
from claiming and taking back the P?^ s ' 
any time: the usurping committee members are 
trustees ‘de son tort’ and as such Reliable for 
the trust monies to the cestui Ve trus . O 
thing is deducible from this decision and ff ^ 
'hat if the members of a wmjtee beg 
unction as trustee they are liable to bep^ 

eeded against as jJn HFTTY v SUB- 
Iriranwm case. SITHARAM C M? T the p 0wer s 
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aspect of the case and held that the intention 
of the Legislature was not to give larger powers 
to the committee than were possessed by the 
Revenue Board under Regulation VII of 
1817. Here also reference has been made to 
a number of cases. In none of these cases 
has the question been considered or decided 
as to whether the committee as such can ac¬ 
cept and hold property on behalf of the trust. 
As'we have already remarked Ss. V and VII of 
f Act XX (20) of 2863 read with the preamble 
to regulation VII and clause XV of the Regu¬ 
lation contemplate that the Committee can re¬ 
ceive and hold property. We are, therefore of 
opinion that the dedication of the property and 
the constitution of the temple committee to 
•manage as dharmakartha cannot be questioned. 

(8) The further point arising from this con¬ 
clusion is whether, assuming that the commit¬ 
tee can accept the trusteeship as an obligation 
and function as such on the death of Parvathi 
Bai in 1943, the rights and obligations did not 
devolve upon the Hindu Religious Endowments 
Board and as such the plaintiff could not have 
been invested with any powers to file the suit 
by the Hindu Religious Endowments Board. The 
earliest of the Hindu Religious Endowments 
Act was Act I (1) cf 1925 which was repealed & 
re-enacted as a consolidated Act by the Madras 
Act II (2) of 1927. Section 4 of Act I (1) of 
1925 which corresponds to S. 8 of the Act XX 
,(20) of 1927 repealed the Hindu Religious En¬ 
dowments Act of 1863 and Madras Endowment 
and Escheat Regulations of 1817, Regulation 
VII of 1817, in so far as they apply to Hindu 
Religious Endowments in the Province of Mad¬ 
ras- Section 6 of Madras Act II (2) of 1927 
repealed Madras Act I ( 1 ) of 1925. Section 79 
of the Madras Act I (1) of 1925 which corres¬ 
ponds to S. 83 of Madras Act II (2) of 1927, 
laid down that every committee established 
under the Religious Endowments Act, 1863, 
winch was in existence at the commencement 
ofyVct I (1) of 1925, shall be deemed to have 
been duly constituted under the provisions of 
that Act. Such being the case the Devastha- 
nam Committees which were in existence when 
Madras Act I (1) of 1925 came into force should 
be aeemed to hava been constituted under the 
provisions of the Madras Hindu Religious En¬ 
dowments Act. The result is it cannot be con¬ 
strued that those committees were continued 
in existence but that such committees were 
newly constituted after the notional dissolution 
of the existing committees, especially since the 

wf S K 0f th f ? ection are “shall be deemed to 
nave been duly constituted under the provi- 

*- hls Act ” There can therefore be 
no devolution or perpetuation of the old com- 

Z^u UUdeT ^ 79 of Act 1 (1 > of 19 « but 
JnZ 2? creatlon and the continuation of new 
conumttees under this Act. Section 5, sub- 

Madras Act I (1) of 1925 corresponding 1 

S -« b ' S ' (2 , 0f „ Act 11 ( 2 ) of 1927, state! ] 

j committee” means "a committee as i 
constituted under S. 16 of Act I ( 1 ) of 1925 t 
grrespondmg to S. 20 of Act II (2) of 1927". i 
section 16 of Madras Act I ( 1 ) of 1925 which 
l a d idem’ with S. 20 of Act II (2) of 1927 ! 

th ? ’ ocal Government by notifica- t 
for 'Jv 23, the institution of a committee t 
t£L3H te ™P le 0I ! ^mples or for any class of I 
’ # and vai ™ the strength or the juris- r 
SU . C , h commit tee. There are pro- c 
*“° s to that section which we need not refer i 


l at present. Under S. 32 of Madras Act II (2) 
3 of 1927, every committee shall, by such name 
- as the local Goverment may determine, be a 
f body corporate and shall have perpetual suc- 
) cession and a common seal and shall, by the 
> said name, sue and be sued, so that temple 
1 committees are corporation as constituted un- 
■ der the Act. The Hindu Religious Endowments 
Act II (2) of 1927 was further amended by 
Madras Act V (5) of 1944. which by S. 34 
omitted S. 83 of Madras Act II (2) of 1927. 
which, as we have said, corresponded to S. 79 
of Madras Act I ( 1 ) of 1925. The result of this 
is that all the committees constituted either 
under Madras Act I (1) of 1925, or under Act 
II (2) of 1927, have got dissolved and did not 
have any legal existence after the coming into 
operation of Madras Act V (5) of 1944, which, 
received the assent of the Governor on the 7 th 
March 1944 and was published in Fort St. 
George Gazette on the same day. Therefore, 
on and after the 7th March 1944, in the Pro¬ 
vince of' Madras, there could have been no 
temple committee constituted or created by any 
Hindu Religious Endowments Act. 

(9) Granting therefore that on the death of 
Parvathi Bai in 1943, the Coimbatore Taluk 
Devasthanam committee began to function as 
the trustee of the various endowments charged 
with the duties of conducting the religious cere¬ 
monies in the temples, this committee became 
dissolved and was ‘functus officio’ by the en¬ 
actment of S. 34 of Madras Act V (5) of 1944. 
There are provisions in Madras Act V (5) of 
1944 by which the Hindu Religious Endow¬ 
ments Board itself could, in certain cases as¬ 
sign the duties of the committee to various 
officers. But it has to be borne in mind here 
that the committee ceased to exist on the 7th 
March 1944, whereas in the present case the 
foil wa . s file ! by the Pontiff on 15th January 
?r : 4 ,7^!l e . n J he committee was in existence. In 
LAKSHMANA AIYAR v. R. S. NAYUDU’ 
1931 Mad W N 193, this Court held that under* 

S 79(1) of Madras Act I ( 1 ) of 1925, any com- ' 
mittee established under the Act of 1863 in 
existence at the commencement of the Act of 
1925 is to be regarded by law as if it were one 
constituted under S. 16 of the latter Act and 
the local Government has, by virtue of S 16 
power to vary or abolish such a committed It 
was further held that even if the local Govern¬ 
ment has no power to vary or abolish the com- 
mittee under the Act of 1925 still, under Act 
II (2) of 1927. under S. 20(1) such powers have 
become vested in the Government. This deci¬ 
sion was cited in support of the contention that 
the committee could have filed a suit so far as 

n3*K St lr ? que . s A ion A s concerned. In our opi- 

thU toat c l n be gathered from 

this judgment which can be of any help for, 

the decision of the present case. As we have l 

remarked, if the committee could function as 

T Was a bo 2 y that was in existence 
th January .1944 when the plaint was 

hiv d K nd therefore none of its powers could 
have been exercised by the trustee of the Koni- 

t a ^ m 4, n n H , e R P r - after c- g J etting the sanction of 

“* n , du Religious Endowments Board. Such 
b f ,ng t h f, case -. the Plaintiff in this case, when 
he filed the suit, had no ‘locus standi’ and had 
a V- tl l onty t° come to Court for the purpose 
of reliefs asked for in the plaint. In this view 
it seems to us that the suit was filed by an 
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unauthorised person who had no power to do 
so when he initiated the proceedings. 

(10) The appellant further contended, relying 
on paragraph 811 at page 945 of the 10th Edn. 
of Mayne’s Hindu law and ‘BHABA TARINI 
DEVI v. ASHALATA DEBT, ILR (1943) 2-Cal 
137, that trusteeship is property and that the 
first defendant here, the appellant, should be 
considered to be a trustee.. We do not think it 
necessary in the view which we take of the 
disability attaching to the plaintiff for the filing 
of the suit, to consider the merits of this ques¬ 
tion. As we have held that the plaintiff has 
no right to maintain the suit the appeal has 
to be allowed and the suit dismissed with costs 
throughout. The plaintiff will pay one set of 
costs in this appeal to the first defendant-ap¬ 
pellant # and another set to the contesting de- 
fendants-tenants. The memorandum of cross 
objections does not arise as we are dismissing 
the suit and is therefore dismissed but in 
the circumstances without costs. The appellant 
will pay the court-fee to the Government. 
C.R.K./V.B.B. Appeal allowed. 
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lants v. Pentakota Venkata Krishnam Naidu, 
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Civil P. C. (1908), S. 144—‘Place the parties 
in the same position* — Decree for possession 
of land reversed — Measure of damage done to 
land is value of depreciation. 

Where A who has obtained possession of land 
from B under a decree digs out earth from 
the land, manufactures bricks therefrom and 
sells them at a profit, but the decree is subse¬ 
quently set aside in appeal, the fair basis on 
which restitution should be allowed to B would 
he to award him the value of depreciation in 
the land due to the action of A. The value of 
the earth dug out from the land by A would not 
represent the true measure of damages in such 
a case and the net profits of the bricks manu¬ 
factured would not represent the value of the 
earth dug out. AIR 1952 Mad 597, Dissent. 
Case law referred. (Para 12) 

Anno : C. P. C., S. 144 N. 20. 

E. Venkatesam and E. L. Bhagirathi Rao, for 
Appellants; U. Sethumadhava Rao, for Respon¬ 
dent. 
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Courts chronologically. List of foreign cases 
referred to comes after the Indian Cases). 

(’30) 57 Cal 170: (AIR 1930 Cal 113) (Pr 10) 
(’31). AIR 1931 Cal 462: (133 Ind Cas 109) 

(Pr 9) 

(’41) ILR (1941)-1 Cal 285: (AIR 1941 Ca^691) 

(’47) S. A. No. 1341 of 1947 (Mad) (Prs 7, 9) 
(’47) S. A. No. 2249 of 1947, AIR 1952 Mad^597 

(1880) 5 A C 25: (42 L T 334) (Pr 9) 

(1932) A C 452: (101 LJKB 417) (Pr 9) 


.JUDGMENT: This second appeal arises out 
of E. A. No. 188 of 1946. in O. S. No. 103 of 
1940 in the Court of the District Munsif of 
Visakapatnam, for restitution. 


(2) In a suit for partition instituted by the 
sons of one Goteti Subba Rao, the present first 
respondent was directed to put the appellants 
in possession of 44.3/4 cents of land which 
was found to be in excess of the property to 
which he was entitled and which, according 
to the trial Court, belonged to the appellants. 
An appeal was filed by th e present first res¬ 
pondent against this direction which was dis¬ 
missed by the Subordinate Judge of Vizaga- 
patam. But this Court in S. A. No. 2154 of h 
1944, reversed th e decisions of th e Courts be¬ 
low holding that 

“those portions of the lower Court’s decree 
which do not relate to the plaintiffs shall 
be deleted and the rights of the defendants 
inter se be and hereby are left to be adju¬ 
dicated upon, if necessary, in a different 
litigation.” 

(3) Consequently, the first respondent, in 
addition to applying for redelivery of that pro¬ 
perty. inter alia, claimed a sum of Rs. 2000 as 
the value of 2 lakhs of bricks and 2 lakhs of 
tiles prepared by the present appellants from 
out of the earth dug from the 44.3/4 cents of 
land. 

(4) Dealing with this cl^im the trial Court 
held that the only relief which the present 
first respondent could get was a direction to 
th e present appellants to fill up the pits dug 
in the land at their cost within 15 days from 
the date of the order. 


(5) The first respondent herein who was 
aggrieved by this order, filed an appeal to the 
Subordinate Judge of Vizagapatam. The lower 
appellate Court, which confirmed the findings r- 
of the trial Court on other issues, held that 
the proper direction in working out the rights 
of the parties, so far as the claim for damages 
in respect of the pits dug on the land of the 
first respondent, was concerned, was to direct 
the present appellants to pay the money value 
or the compensation for the earth dug ana 
utilised by them and allow the present first 
respondent to fill up the pits in the manner fie 
thought best as it thought that there were 
various difficulties in working out the direc¬ 
tion of th e trial Court as regards the filUng up 
of the pits. But in valuing the earth dug ana 
utilised by the appellants the lower appellate 
Court took into consideration the net proms 
realised by the appellants by the sale of tne 
bricks and the tiles which were manufactured 
out of the earth dug from the land m ques 
tion. * 

(6) In this appeal filed against the order « 
the learned Subordinate Judge Mr. Venka 
sam, the learned counsel for the aPP 611 ^^ 
urges that th e basis adopted by 

Court in assessing the value of the earth 
erroneous, that the profits realised by the ap 
pell ants hav e no bearing or the j 

question of the valu e of the . e ® r e tb T . u< i J Jgued 
them in manufacturing the bneks. ^ 1S g a ^ r e 
bv Mr. Venkatesam that the proper m ^ 
of damages to be awarded m cases ! ^ ^ 
is either the value of thg earth d g was 
land or the value of the depreciation that djg _ 

caused by the act of his . any eV ent 

ging of pits in ^ h e land and that m any net 

the first respondent is not th _ sa le of 

profits derived by his clients from tn e 

the bricks. 
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'CO In support 0 / his contention he places 
reliance on a judgment of Govinda Menon J. in 
TERIYAYYA MOOPAN v. MARUDAI KO- 
NAR\ S. A. No. 1341 of 1947 (Mad). In deal¬ 
ing with the question as to how a person that 
is put to loss by the act of th e parties against 
whom damages are sought should be compen¬ 
sated, the learned Judge observed: 

"I am of opinion that at the utmost the first 
defendant would be liable to pay the price 
of the mud and silt at the time he utilised 
them for manufacturing the bricks.” 

The learned Judge also stated that the net 
profits of the bricks manufactured out of the 
mud and silt would not represent the value 
of the mud and silt used for manufacturing 
the bricks. 

(8) Mr. Ramanarasu, learned counsel for 
the respondent relies upon a decision of 
Raghava Rao J. in ‘V. ANANTHARAMAN v. A. 
SUBBA REDDI’. S. A. No. 2249 of 1947 (Mad), 
in support of his plea that his client is en¬ 
titled to the net profits made by th e appellants 
in this case. It* was laid down by Raghava 
Rao J. in that case that the defendants who tres¬ 
passed upon th e land of the plaintiff, dug out 
earth from that land and utilised the same for 
manufacturing bricks, were liable to pay the 
net profits made by them to th e plaintiff. It 
is very doubtful whether the principle enun¬ 
ciated by the learned Judge in that cas e is 
applicable to a claim arising under S. 144 of 
Civil P. C., for in an application for res¬ 
olution only such damages as would restore 
the person seeking restitution to th e position 
which he would have occupied but for the 
wrong decree sTiould be directed to be paid. 

.» It could not be said that if the wrong decree 
was not passed by the trial Court in this case, 
the person seeking restitution would have 
made this amount. Even otherwise with res¬ 
pect I must express my disagreement with the 
view taken by the learned Judg e in that case, 
as it does not seem to be in consonance with 
the principle applicable to such cases. 

(9) Mr. Ramanarasu next cited to m e a 

the Calcutta High Court in 'CER- 
RITT MORAN & CO. v. MANMATHA NATH’, 
ILR (1941) 1-Cal 285. I do not think this de- 
ciaon carries him very far. There the point 
Which the learned Judges were considering 
was wheher a person who committed trespass. 
Plucked tea leaves from the estate, manu- 

and transported the same, was 
entmed to deduct the cost of plucking, manu- 
iactunng and transporting the tea, in a claim 
by the Pontiff against the tres- 
7 he learn ed Judges held that the 
d ~° dant - who was guilty of fraud or negli- 
fh?^uT 0Uld " ot be entitled to a deduction of 
incurred by him for the process 

fwShft L repan , ng and transporting them 
i wW<JrL b - l -- the reasonable deduction to 



wjit — — wMwuaiwu Derbyshire u. j, 

2 whom Lort-WiUiams J. agreed relied 
Rowing passage in the judgment 
« Lord SankeyL. C. in ‘BANCO DE PORTU- 

& a r W ^7 E ^ LOW ***> son s ltd;, 

does 2 nm oA.mt 2 at P ' 4 .1 5 ’ whlch in my opinion 
« enance the contention put for¬ 
ward by Mr. Ramanarasu: 

££ was similarly stated by Lord Blackburn 
® “c House of Lords in ‘LIVINGSTONE v 
1951 Mad./83 & 84 


RAWYARDS COAL CO’, (1880) 5 A. C. 25 
at p. 39, in these words ‘Where any injury 
is to be compensated by damages, in settling 
the sum of money to be given for reparation 
of damages, you should as nearly as pos¬ 
sible get at that sum of money which will 
put the party who has been injured, or who 
has suffered, in the same position as he 
would have been in if he had not sustained 
the wrong for which he is now getting his 
compensation or reparation. There is no 
doubt as to the law .....” 

The test to be adopted in awarding damages 
even in cases of trespass is laid down in several 
decisions of English Courts and also of Indian 
Courts. In Volume 10 of Halsbury’s Laws of 
England, Hailsham Edition, at pag e 134 the 
following passage occurs: 

“In respect of injuries done to the land by 
trespass the measure of damages is the de¬ 
preciation in the selling value of the land, 
or in the selling value of the plaintiff’s in¬ 
terest in it, and not the amount required 

to put the premises in repair.The amount 

recoverable, however, will not necessarily be 
th e cost of reinstatement, the true measure 
of damage being the difference between the 
money value of the owner’s interest before 
and after the injury.” 

In support of this statement of law the learned 
author relies upon a number of English deci¬ 
sions which it is unnecessary for me to refer now. 
In the same volume at page 137 the learned 
author says: 

“If the defendant was guilty of fraud or 
negligence, the plaintiff i s entitled to recover 
the value of the minerals at the time they 
first became chattels—that is, their value 
at the pit’s mouth — allowing for the cost 
of raising them to the surface. If the defen¬ 
dant acted honestly and without negligence, 
the plaintiff is only entitled to the value 6f 
the minerals at the pit’s mouth after allow¬ 
ing for the cost of getting them as weU as 
that of raising them to th e surface.” 

These passages were quoted with approval not 
only by Govinda Menon J. in ‘PERIYAYYA 
MOOPAN v. MARUDAI KONAR’, S. A. No. 
1341 of 1947. but also by a Bench of the Cal¬ 
cutta High Court i n ‘KRISHNALAL v. RADHI- 
KA MOHAN’, AIR (18) 1931 Cal 462. 

(10) In Salmond on th e Law of Torts, tenth 
Edn- at page 210 the learned author says: 

* When a trespass has caused physical damage 
to the land, th^ measure of damages is the 
loss thefeby caused to the plaintiff, which 
in all ordinary cases is measured by the 
resulting diminution in th e value of the 
property. The measure of damages is not 
the cost of reinstatement—the cost of re¬ 
storing the land to the condition in which it 
formerly was—a cost which may greatly ex- 
ceed the actual diminution in the value of 
tnp land. 

^LiCHRRIMBHOY & CO. LTD. v. L. A. 
CREET. 5/ Cal 170, the measure of damages 
to be awarded to a co-owner who dug out 
more than his share of th e coal was considered 
At page 201 th e point i s deal*.with thus: 

T h ?u n T sure of , damages irTa case like this 
is the fair market value of th e coal (be it 

t r h^f e ? £ at $ reet was a P^rt owner of 
the coal) at the pi* mouth at the time when 

it was served subject to just allowances. 




658 Madras Mohamed Ali & Co. v. Commr. Excess Profits Tax ( Satyanarayana Rao J.) &. 1. & 


As to what allowances there shall be de¬ 
pends on th G conduct of the parties and the 
other circumstances of the case. There are 
two rules—(1) the harsher, under which only 
the cost of bringing the coal to bank is al¬ 
lowed and (ii) the milder under which the 
expense of hewage and haulage, i.e., the 
cost of working and severing as well as of 
bringing to bank is allowed.” 

In that case the milder rul e was applied as 
the learned Judges thought that the co-owner 
was not guilty of misconduct of a substantia] 
character. 

(11) On this discussion it follows that the 
basis adopted by the learned appellate Judge 
for arriving at the value of the earth was 
wrong. 

(12) Mr. Ramanarasu maintained that the 
value of the earth dug out from the land 
belonging to th e first respondent would not 
represent the true measure of damages in a 
case like this and that his client would be re¬ 
stored to the position which he would have 
occupied but for the wrong decree only if he 
is paid the value of the depreciation sustain¬ 
ed by him as a result of the action of the 
present appellants. Mr. Venkatesam concedes 
that this is th e fair basis of allowing restitu¬ 
tion in a case like this. 

(13) Consequently the order of the lower 
appellate Court has to be set aside and the 
case remanded to the trial Court for an en¬ 
quiry as to the value of the depreciation. For 
thus purpose th e parties are at liberty to ad¬ 
duce such evidence as may be necessary to 
prove their respective cases. The enquiry is 
to be confined to the value of the property 
before toe digging of the pits and value thereof 
immediately after the digging. The costs of this 
second appeal will abide and follow the result 
ot the enquiry in the trial Court. 

(14) The memorandum of cross-ejections is 
j< . pressed and is dismissed without costs. 
(Leave refused). 

C.R.K./K.S. Case remanded. 
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SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

Messrs. Mohamed Ali Sarafali and Co., Mad¬ 
ras. Applicants v. The Commissioner of Ex¬ 
cess Profits Tax. Madras, Respondent. 

Case Referred No. 30 of 1949, D/^ 27-9-51. 
Excess Profits Tax Act (1940), S. 5, Proviso 
3 — Contracts whether entered in Native State 
— Barden of proof — Part of business in 
Native State — Loss in business — Apportion¬ 
ment of loss. 

Where it is the department that is claim¬ 
ing to apply the proviso (3) to S. 5 it is 
for them to establish by evidence that the 
contracts were in fact entered into in the 
Native State. (Para 4) 

The assessee firm carried on business in 
cotton at Madras as well as at Nanded 
in Hyderabad State, but accounts were 
maintained only at Madras. During the 
accounting year the assessee incurred a 
loss in respect of his business in Hyderabad 
State. Out of the five transactions, the 
Appellate Tribunal was of opinion that in 


respect of two transactions only the con¬ 
tracts were entered into at Madras, but 
purchase price was paid and delivery effect¬ 
ed at Nanded and therefore under Pro¬ 
viso 3 the loss should be apportioned in 
respect of those two transactions. The loss 
was apportioned, one-third as representing 
delivery of goods and receipt of the price 
at Nanded and two-thirds as representing 
the contracting for the sale of goods at 
Madras. In respect of the other three tran¬ 
sactions the Tribunal held that not only 
the purchase price was paid and delivery 
effected at Nanded but the contracts also 
were entered into at Nanded. 

Held that the splitting up of the loss by 
the Tribunal was not erroneous in law. 

(Paras 1, 3) 

Held further that in the absence of any 
evidence, it must be presumed, in respoct 
of the three transactions, that the assessee 
followed the practice which he had applied 
in the case of other transactions and there¬ 
fore stood on the same footing as the other 
two transactions and part of loss in respect 
of them also accrued or arose in an Indian 
State. (Para 4) 

Anno: E. P. T. Act, S. 5 N. 1. 


T. V. Viswanafha Aiyar, lor Applicants; C. & 
Rama Rao Sahib, for Respondent. 

SATYANARAYANA RAO J.: Two ques¬ 
tions were referred to us for decision by the 
Appellate Tribunal under S. 66(1) of the Indian 
Income-tax Act. 

4 T. Whether on the facts and in the circum¬ 
stances of the case, the loss in respect of the 
transactions 3, 5 and 6 accrued or arose in 
an Indian State, within the meaning of pro¬ 
viso 3 to S. 5 of the Excess Profits Tax Act? 

2. Whether the splitting up of the loss re¬ 
lating to 308 bales into two-thirds as repre¬ 
senting the contracting for the sale of goods 
and one-third as representing delivery and 
receipt of the price is erroneous in law.” 

(2) The facts as they appear from the state¬ 
ment of the.case were: The assessee is a 
registered firm and carried on business at 
Madras in cotton and other goods. It earned 
on business in cotton in Hyderabad State as 
well as in British India. The accounts relating 
to the cotton business also were maintained at 
Madras. During the relevant chargeable ac¬ 

counting periods, the assessee bought cotton 
through Sanjivappa and Sons a firm at Adorn. 
A portion of the goods purchased from Sanji- 
vappa and Sons could not be brought from 
Hyderabad as there were no transport faahties, 
and so they were stocked, at Nanded where tne 
assessee owned a godown. The cotton was 
subsequently sold by the assesee, and the pro¬ 
cess adopted was, according to thei 
that when the customer came to Madra * 
purchase of cotton the contracts W ^ 
into at Madras sometimes written and some- 
times oral and delivery of the goods axtiPW 
ment of the price were at Nanded wnere a 
clerk or some representative of the 
assessee went to deliver the goods. 
were otherwise in The custody of a 

at Du?S4 ed the chargeable accounting 
assessee incurred a loss in resp 4^ der f aba d. The 
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assessee to set off the loss in respect of the 
goods delivered at Hyderabad State and ad¬ 
just it against the profits earned by him in 
British India. On appeal to the Appellate 
Assistant Commissioner, however, he allowed 
the claim in full as the entire loss occurred in 
British India itself and no part of it outside Bri¬ 
tish India. On appeal to the Appellate Tri¬ 
bunal, this decision was modified. There were 
six transactions during the chargeable aecoun’- 
ing periods of which transaction 4 may be left 
out of consideration, as it was merely a specu¬ 
lative contract in respect of which the de¬ 
ferences were adjusted. As regards transac¬ 
tions 1 and 2 relating to 308 bales of cotton 
the opinion of the Appellate Tribunal was that 
the contracts were entered into in British India 
at Madras, but the purchase price was paid 
at Nanded where the goods were delivered 
The Appellate Tribunal concluded that part 
of the business was outside British India in 
a Native State and therefore under-proviso 3 
to S. 5 of the Excess Profits Tax Act, the loss 
should be apportioned in respect of the transac¬ 
tions 1 and 2. The loss was apportioned, one- 
third as representing delivery of the goods and 
receipt of the price at Hyderabad and two- 
thirds as representing tile contracting for the 
sale of the goods at Madras. As regards tran- 
sactions 3, 5 and 6 the Appellate Tribunal held 
that the contracts also were entered into in 
Hyderabad State and that the delivery of the 
goods and payment of the price were in Hydera- 
f“ d ; A was - therefore, held that to the ex- 

ThLSAA ,n the decision of the Appellate 
tribunal, the assessee was not entitled to have 

fc !£ 0SS B. accrue d in Hyderabad adjusted against 
„• ‘ h e Profits in British India. B 

half ^ *[ his referen ce it was argued on be- 
half of the assessee by his learned advocate 
w y ,swar ? atha Ai.var, that the accrual of the 
loss even in respect of transactions 1 and 2 

pStfca iv e dii n B A sh India ' as the assessee 
Nanded 1 Ti?p d C 1 rry on any bl 'siness at 
MaHr!. A accounts were maintained at 

Madras' tL C ° n entered int <> at 

.. The control of the entire business 

Nanded And a11 that was done at 

under lh^ a f A u goods were there - deliverv 

Xs It srsf We , d ° "° l think «■»< 

paymen/n? !!, 6 Uyery of , fhe , g° ods and the 
theAnAA^ 6 pr J ce at Nanded in respect of 
r„A ntract ? . en ‘ered into in British India 

S tha? D?ac eh » tIed ?S - f° r educe ‘be activities ! 

inat P*aee to ministerial acts havine nn 
reference to the business. g ! 

AcV n f,nL, the .u Provisions of ‘be Sale of Goods i 
the D Af ! th fu e ls a , c< ?ntract to the contrary, < 

delivery 6 and i? e ic g0 ? ds & Payable only against ( 
of a /? d ls for that reason in resDen 

Nafe act L 0ns 1 and 2 ‘be price Was paid at 5 
ThprA ere ?done ^be delivery was effect- 
un'derAhA 016 * 133 ^ of the business was done r 
firefore%hLk r ?W fh- A der fb ad State. We, C 

C w??m™^j?>,i eslablish ,hat tha ‘ worn?- 7 
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e (4) There remain, however, transactions 3 
1 b and 6. As regards these the finding of the 

1 Appellate Tribunal, that the contracts were en- 
^ , ‘P 10 , in Hyderabad was vigorously at- 

J tacked by learned advocate for the assessee on 
i the ground that there was absolutely no evi- 
' ?- n rec , ord in support of that finding and 

the finding of the Appellate Tribunal was based 
on pure speculation. The department it is that 
is claiming t Q apply the proviso (3) to S 5 of 

ABA! K r ° fi,S , Tax Act and 11 ^ ‘or'them 
o establish by evidence that the contracts were 

in fact entered into in the Native State There 

is nothing in the accounts maintained by the 

assessee which were produced before us under 

our direction to indicate or suggest that these 

contracts were entered into in the Hyderabad 

fJ a : e -.J 10r ls theie any evidence to establish 

A ere .A as an accredited representative 

oinSf"' 1 h ? U ! h ? f n y , and power enter into 
contacts on behalf of the assessee at Hydera- 

!u ese circums ‘ances it must be presumed 
that the assessee followed the practice which 

SnrMh applied in the ease of other transitions 

ferentfiftp 6 ll U ° T ? ason - in our opinion, to dif- 
sSnf transactions 3. 5 and 6 from tran¬ 
sactions 1 and 2 except the fact that 
m respect of those \wo transactions 
there was a written contract. Whether 
the contract was written or was oral, it makes 

thaAhfS 3S '? not the, ‘ eb y established 
hat the oral contract must have been entered 

A 0 * n a Native State. It is a fact which must 

iH r' ained and es ‘ablished from positive 
evident on record of which there is none in 
he present case. It, therefore, follows that 
there is no justification in support of the find¬ 
ing of the Appellate Tribunal in respect of 

ransactlon ! 3 y- 5 and 6- They also stand cn 
the same footing as transactions 1 and 2 and 
for the reasons given by the Appellate Tri- 

reTnect A A*" 8 ? at part of ‘he business ?n 
respect of transactions 1 and 2 accrued and 

rfW 6 f 1 *1 Nativ e state, it follows that in res- 
° f these transactions also the same fn- 

for nnl be dra ™ n - There is no reason 

fAuf 1 workui ? out the proportion of the loss 

ot sisSSL'S w was done in the & 

delivery Kg All 

Bntish India. The answtt", therefore tn thn 
Sr dion that is referred to us mSst be as 
S** above and 15 answered partly in favour 

isussr ,' a i u / - ?x 

C.R.K./V.R.B. nrAP.. , 


Order accordingly. 
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«- __ SlJ BBA RAO J. 

Art' 22?"- Other 

y Right of appeal under Art. 136 . 
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It is true that the writ of certiorari will 
not be issued if a party has other effective 
remedies. Under Art. 136 of the Constitu¬ 
tion of India the Supreme Court’s residuary 
power to grant special leave cannot be an 
effective remedy which the petitioners 
could have resorted to, for apart from the 
fact that the granting of special leave is 
within the discretion of the Supreme Court, 
it is not likely that the Supreme Court will 
grant special leave unless there are extra¬ 
ordinary circumstances. (Para 2) 


(b) Constitution of India, Art. 226 — Scope 
of jurisdiction to issue writs. 

The jurisdiction to issue a writ does not 
depend upon the mere location of a tri¬ 
bunal but depends upon the subject-mat¬ 
ter and the parties to the dispute in regard 
to which such a tribunal purports to exer¬ 
cise jurisdiction. To put in other words 
though the tribunal is situated outside the 
territorial jurisdiction of the High Court if 
it purports to exercise jurisdiction in re¬ 
gard to the parties or the subject-matter 
which are within the territorial jurisdic¬ 
tion of the High Court the tribunal must 
be deemed to have functioned within the 
jurisdiction of the High Court. The juris¬ 
diction conferred by Art. 226 of the Con¬ 
stitution is to protect the fundamental and 
other rights of parties within the territorial 
jurisdiction of the High Court. The Arti¬ 
cle does not expressly say that the autho¬ 
rity or tribunal interfering with such rights 
should reside physically within the territo¬ 
rial jurisdiction. If a tribunal or autho¬ 
rity exercises jurisdiction within the ter¬ 
ritories affecting such rights it may rea¬ 
sonably be construed that (he authority or 
the tribunal functioned within the territo¬ 
rial jurisdiction of the High Court and, 
therefore, is amenable to its jurisdiction. 
Further the labour appellate tribunal under 
the Industrial Disputes (Appellate Tribu¬ 
nal) Act (1950) though it has its head¬ 
quarters at Bombay is an itinerant body 
functioning in different parts of the coun¬ 
try and where in a case it functioned dur¬ 
ing some part of the enquiry at any rate 
within the territorial jurisdiction of the 
Madras High Court, the High Court has 
jurisdiction to issue a writ of certiorari 
against the order of the Labour Appellate 
Tribunal. AIR 1943 PC 164, Rel. on. 

(Para 3) 


(c) Industrial Disputes (Appellate Tribunal) 
let (1950), S. 7 — Substantial question of law 
- Scrutiny by High Court — Constitution of 
ndia, Art. 226. 

The order directing reinstatement does 
not come under any of the heads narrated 
in clause (b) of S. 7 of (he Act Therefore 
an appeal will lie to the Appellate Tribu¬ 
nal only if the appeal involves any sub¬ 
stantial question of law. When a statute 
confers conditional jurisdiction on a tribu¬ 
nal, it cannot by wrongly deciding with re¬ 
gard to the existence of that condition clutch 
at jurisdiction which it has not. The con¬ 
dition whether there is a substantial ques¬ 
tion of law is not a part of the issue to be 
decided by the Appellate Tribunal. The 
existence of a substantial question of law 


and the solution of that question are es¬ 
sentially different. The existence of such 
a question is-, therefore, collateral to the 
actual matter to be decided by the Appel¬ 
late Tribunal. Though it has preliminary 
jurisdiction to decide whether such a ques- • 
tion exists to enable it to solve the question 
raised, whether such a question existed 
conferring jurisdiction on the Appellate 
Tribunal is subject to the scrutiny of the 
High Court in a writ of certiorari. If there 
was no point involving any substantial 
question of law the Appellate Tribunal 
would have no jurisdiction to entertain the 
appeal. (Para 4) 

(d) Industrial Disputes (Appellate Tribunal) 
Act (1950), S. 7 — Substantial question of law. 

When there is a limited right of appeal 
on a substantial question of law, if the ap¬ 
pellate tribunal does not differ on the ques¬ 
tion of law but goes into the facts and irfc 
terferes with the discretion of the lower 
tribunal which it has undoubtedly under 
the statute, the appellate tribunal will be 
indirectly clutching at jurisdiction which 
the statute has not conferred on it. 


The Second Industrial Tribunal, Madras 
did not hold that the management had been 
guilty of victimisation or unfair labour 
practice or was actuated by any ulterior 
motive in coming to its decision. It also 
found that the workers indulged in an ille¬ 
gal strike and that they were shouting slo¬ 
gans and that they did not leave the com¬ 
pany’s premises when they were told more 
than once to do so and that they were also 
shouting slogans, drawing caricatures and 
defacing the walls of the company’s pre¬ 
mises. It also found on the evidence that 
the attitude of workers and their general 
behaviour was quite correct in the begin¬ 
ning though it was somewhat rowdy at a 
later point of time. It was further found 
that there were no assaults or acts of inti¬ 
midation or picketing or interference with 
non-strikers. There was also no damage 
or injury to the property or person of the 
company. Taking the entire picture of 
events the tribunal was of the view that 
the punishment of dismissal by the com¬ 
pany was rather harsh. It, therefore, di¬ 
rected the reinstatement of the dismissed 
workers but without back pay. 

Held that the question of law that arose 
on those findings was whether when there 
was no victimisation or unfair laboui P ra ^ 
tice, a tribunal could interfere, having re¬ 
gard to all the circumstances, with the dis¬ 
cretion of the management in dl smissmg 
the labourers, on the ground that the puni¬ 
shment was unduly harsh On the ques 
tion there was no conflict of.opinion be¬ 
tween the various labour tribunals. The 
appeal did not involve any substantial ques_ 
tion of law. The only question was whe¬ 
ther pursuant to the accepted 
the tribunal exercised its discretion correc^ 
ly in directing reinstatement of the ! 
rers without back pay. The Appellate 
bunal had, therefore, no ( Cal) , 

tertain the appeal. 1951-2 LU3H 

Rel. on. v 
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(c) Industrial Disputes Act (1947), S. 2(k) 
— Tribunal’s right to direct reinstatement. 

The Industrial Disputes Act substitutes 
for tree bargaining between the parties a 
binding award by an impartial tribunal. 

• The tribunal is not bound by contractual 
terms between the parties but could make 
a suitable award for bringing about harmo¬ 
nious relations between the employers and 
the workers. The position of the manage- 
J ment cannot be equated to that of a domes¬ 
tic tribunal and it cannot be said that the 
jurisdiction of the tribunal is confined only 
to matters extraneous to the merits of the 
punishment except when it is unduly harsh 
and disproportionate. In such a set up the 
doctrine of domestic tribunal cannot easily 
fit in. When an impartial tribunal work¬ 
ing in the realm of arbitration and unfet¬ 
tered by contractual terms entered into be¬ 
tween the parties is empowered to settle 
the disputes between the parties it would 
appear incongruous that one of the parties 
to the dispute could sit in judgment over 
the other and bind the hands of the tribu¬ 
nal empowered to decide impartially the 
dispute between them. It would obstruct 
the work of the tribunal and prevent it 
from discharging its difficult task of bring¬ 
ing about harmonious relations between the 
parties. The industrial tribunal is not fet¬ 
tered by any such limitation on its power. 
The only limitation on its power is to bring 
about harmonious relationship between the 
employers and the workmen. Having re¬ 
gard to all the circumstances the tribunal 
J can direct reinstatement if it thinks that 
it is necessary to the interests of industrial 
peace. AIR 1949 FC 111, Foil. 

(Paras 11, 12) 
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ORDER: This is an application for issuing a 
writ of certiorari to quash the*order of the 
Labour Appellate Tribunal of India at Bombay, 
lne petitioners who are 46 in number were 
workmen employed by the Madras Electric 
tramways Ltd. On the 17th of February 1950 
some of the workers met the Agent of the Com¬ 
pany and discussed with him their disputes re- 
iatmg to bonus for the year 1949, reinstatement 
ox 13 discharged men and the cancellation of 
nne on the motormen. After some discussion 
they dispersed. On the afternoon of 20th Feb- 
a la rge number of workers gathered 
near the entrance apd passages leading to the 
Agent s room. The management contended that 

nn f(r JO io^ ed ” ieetin S was fixed to take place 
on the 18 th whereas the labourers stated that 
adjourned to 20th. On the 20th, the 
*£ fus t d to receive their representatives 
fiPSf t he fiy e representatives who met him 
on the 18th came again. 


The labourers insisted upon two of their 
leaders, Ranganathan and Subramaniam to be 
members of the deputation. The Agent refused 
to meet them as they belonged to an Associa¬ 
tion banned by the Government. In the even¬ 
ing the Agent asked them to disperse and even 
threatened to bring in police help if they did 
not go outside the office building. Though the 
labourers left the office building they spent the 
night in the open space nearby. Next morning 
some other workers joined them. The strikers 
were estimated to be about 200 strong. On 
the 22nd instead of giving to the workers the 
time-sheets the management gave them certain 
memoranda wherein it was stated that time- 
sheets would not be given until the explana¬ 
tion called for was submitted and accepted by 
the management. At about 9-30 or 10 a.m. 
the Deputy Commissioner of Police came f o 
the spot and persuaded the Agent to receive . 
the deputation. The workers met the Agent 
but the meeting did not yield any successful 
result. The Agent explained to them the diffi¬ 
culties of the management to meet out their 
demands but the labourers were dissatisfied and 
they did not leave the premises. 

The management wrote to the Commissioner 
of Police requesting him to take necessary steps 
to remove the strikers. At 6 p.m. on the 22nd 
the police arrived on the scene and arrested 
51 men who were sitting in the maidan. During 
this period the workers were shouting slogans 
“Down with the Agent”, “Down with the 
Labour Officer”, and “Down with the Traffic 
Manager” and were also creating noise which 
must have disturbed the office working. But 
there was no violence and no untoward event 
happened. The strike involving about 100 
illiterate labourers, whether their grievances 
were true or only imaginary went off peace¬ 
fully. The arrested persons were produced be¬ 
fore the Presidency Magistrate. The Magis¬ 
trate found all the 51 persons guilty under 
Ss. 71(16) and 75 of the City Police Act and 
sentenced them to one month’s rigorous im¬ 
prisonment under each count with the direction 
that the sentences should run concurrently. 

The Magistrate held that they behaved in a 
disorderly manner in the office of the Madras 
Electric Tramways Ltd. 

Section 71(16) relates to the affixing or caus¬ 
ing to be affixed of a-bill, document or paper 
upon any building without the consent of its 
owner or in any manner defacing or disfigur¬ 
ing the building. S. 75 of the Act relates to 
violent, disorderly or indecent behaviour in 
any Court, office or station. The Magistrate 
held that the workers pasted or caused to be 
pasted on the company’s walls notices bearing 
their slogans and demands without the consent 
of the Madras Electric Tramways Ltd. the 
owner of the building. In revision the High 
Court set aside the convictions on the ground 
that no reasonable opportunity was given to 
the accused persons to defend themselves and 
that they had no fair trial. The petitioners 
were acquitted. On the 13th of March 1950 the 
workers approached the management and re¬ 
quested to reinstate them on the ground that 
the High Court had acquitted them of all the 
charges. The management gave them exten¬ 
sion of time for submitting their explanation. 

A form of charges framed also appears to 
h ave been handed over to them. On the 14th 
of March 1950 all the workers replied stating 
that the charges were vague. After some cor- 
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respondence the labourers reiterated their ob¬ 
jections to the charges framed and also com¬ 
municated their request to adjourn the enquiry 
till the disposal of the criminal revision case in 
the High Court. The Agent passed an order on 
the 10th of April dismissing the workers on the 
ground that they are guilty under the com¬ 
pany’s Standing Order No. 24(3). Subsequently 
the enquiry was reopened. Fresh enquiries 
were started with fresh charges. Finally they 
were dismissed on the 22nd of May 1950. On 
the 20th of September 1950 the Government 
of Madras in their G. O. Ms. No. 3730, Develop¬ 
ment, referred the dispute between the workers 
and the management in respect of the rein¬ 
statement of the workers to the Second Indus¬ 
trial Tribunal, Madras. Sri T. D. Ramaiya held 
an elaborate enquiry and gave his award 
which was notified by the Government on the 
18th of December 1950. 

The Tribunal did not find that there was any 
violation of the principles of natural justice in 
the course of the enquiry or that the manage¬ 
ment had been guilty of victimization or un¬ 
fair practice or that it had been moved by ul¬ 
terior motive in coming to its decision. The 
Tribunal found that the workers should not 
have been asked to answer the charge of wil¬ 
ful neglect of duty under Standing Order No. 
24(3) though he held that the charge of insub¬ 
ordination was made out. He pointed out that 
there was no evidence against any of the 
workers that they in any manner interfered 
with the loyal workers of the company. He 
found that they were guilty of disobedience of 
the Agent’s order directing them to leave the 
company’s premises. He could not find any ex¬ 
cuse for their shouting of slogans, drawing of 
caricature of the Agent and defacing the walls 
by writing slogans and demands and the anno¬ 
yance and disturbance caused. He took notice 
of the circumstance that there were no assaults 
or acts of intimidation or picketing or interfe¬ 
rence with non-strikers. 

He also pointed out that the management 
had conceded that there was no damage or in¬ 
jury to person or property of the company. 
Looking at the entire picture of events from 
the 17th of February 1950 to the events of the 
22nd of February he was of the opinion that 
though the workers indulged in an illegal strike 
for which the management could have taken 
reasonable and appropriate action, there was no 
ground whatever to visit them with the punish¬ 
ment of dismissal. On that finding he directed 
that tt»e petitioners be reinstated but declined 
to grant them any back pay or allowances. The 
management preferred an appeal to the 
Labour Appellate Tribunal of India at Bom¬ 
bay. The Appellate Tribunal allowed the ap¬ 
peal in respect of the present petitioners. 

The workers filed an application for issuing 
a writ of certiorari to the Bombay High Court. 
Shah J. quashed the order of the appellate Tri¬ 
bunal but a Division .Bench of the Bombay 
High Court allowed the appeal against the 
order of Shah J. holding that the High Court 
of Bombay had no jurisdiction to entertain a 
writ as the subject matter was outside Bombay 
High Court. The present petition has, there¬ 
fore been filed in this Cpurt for quashing the 
order of the Labour Appellate Tribunal of 

India. . 

(2) The learned counsel appearing for the 
management raised before me two preliminary 
points. He contended that the petitioners have 


other adequate remedies and, therefore, follow¬ 
ing the usual practice this Court should not is¬ 
sue a writ of certiorari. He also raised the plea 
that the High Court of Madras had no jurisdic¬ 
tion to entertain this application as the Tribu¬ 
nal whose order is sought to be quashed is not 
situated within the territorial jurisdiction of 
this Court. The first contention is based upon 
the provisions of Art. 136 of the Constitution 
of India which read as follows: 

“Notwithstanding anything in this chapter 
(Chapter IV) the Supreme Court may in its 
discretion, grant special leave to appeal from 
any judgment, decree, determination, sen¬ 
tence or order in any cause or matter passed 
or made by any Court or Tribunal in the te¬ 
rritory of India.” 


It is contended that the petitioners could 
have preferred an appeal against the judgment 
of the Appellate Tribunal to the Supreme 
Court and they having failed to do so would 
not be entitled for the issue of a writ of certio¬ 
rari. It is true that the writ of certiorari will 
not be issued if a party has other effective re¬ 
medies but under Art. 136 of the Constitution 
of India the Supreme Court’s residuary power 
to grant special leave, in my view cannot be an 
effective remedy which the petitioners could 
have resorted to. for, apart from the fact that 
there is no right of appeal to the petitioners 
and the granting of special leave is within the 
discretion of the Supreme Court, it is not like¬ 
ly that the Supreme Court will grant special 
leave unless there are extraordinary circums¬ 
tances. I cannot, therefore, accept the first con¬ 
tention. 

Nor am I satisfied that there are any merits 
in the second contention either. It is indeed cu¬ 
rious that such a contention should have been 
raised by the party who objected to the juris¬ 
diction of the Bombay High Court to entertain 
the writ petition on the ground that the proper 
Court is the Madras High Court and having 
succeeded on that point should now question 
the jurisdiction of this Court. The argument 
was based upon the provisions of Art. 226 of 
the Constitution of India which reads: 

“Notwithstanding anything in Art. 32 every 
High Court shall have power, throughout 
the territories in relation to which it exer¬ 
cises jurisdiction to issue to any person or 
authority including in appropriate cases any 
Government within those territories, direc¬ 
tions, orders or writs, including writs in the 
nature of ‘habeas corpus’, mandamus, prohi¬ 
bition, ‘quo.warranto’ and certiorari, or any 
of them for the enforcement of any ot tne 
rights conferred by Part III and for any 
other purpose.” 

It is said that the Tribunal is not within the te¬ 
rritory in relation to which the High Court 
exercised jurisdiction. Before I consider this 
argument some relevant facts may be stated. 

(3) The Appellate Labour Tribunal though 
it has its head office in Bombay is itinerant 
and holds its sittings in different parts 0 f jh 
country. It also held a sitting wi thi n the juris 
diction of this Court in connection with an ap_ 

peal filed by the first respondent andlag <js_ 
posed of some interlocutory applications in con 

nection with that appeal Further the dispute 

arose in the territory within «ie junsiction 
this Court and all the parties to the dispute re¬ 
side within such a ternary. WO 
GARABHANDO v. ZAMINDAR OF rAiu-. 
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IOMEPV ILR (1944) Mad 457. the Judicial 
Committee had elaborately considered the 
question whether the Madras High Court could 
issue ja writ of certiorari quashing the order of 
the Revenue Board fixing fair and equitable 
rent in respect of lands in three villages be¬ 
longing to the Zamindar of Parlakimedi in 
Ganjam district. 

At page 497 their Lordships observed: 

“The question is whether the principle of that 
case can be applied in the present case to 
the settlement of rent for land in Ganjam 
merely upon the basis of the location of the 
.Board of Revenue as a body which is ordi¬ 
narily resident or located within the town of 
Madras or on the basis that the order com¬ 
plained of was made within the town. If 
so, it would seem to follow that the jurisdic¬ 
tion of the High Court would be avoided by 
the removal of the Board of Revenue beyond 
the outskirts of the town and that it would 
never attach but for the circumstances that 
an appeal is brought to or proceedings in 
revision taken by the Board of Revenue. 
Their Lordships think that the question of 
jurisdiction must be regarded as one of sub¬ 
stance and that it would not have been with¬ 
in the competence of the Supreme Court to 
claim jurisdiction over such a matter as the 
present by issuing certiorari to the Board of 
Revenue on the strength of its location in 
the town. Such a view would give jurisdic¬ 
tion to the Supreme Court in the matter 
of the settlement of rents for ryoti holdings in 
Ganjam between the parties not otherwise 
subject to its jurisdiction which it would not 
have had over the Revenue Officer who 
dealt with the matter at first instance.” 


any fiction as the appellate tribunal though 
it has its headquarters at Bombay is an iti¬ 
nerant body functioning in different parts of 
the country and indeed in this case it functioned 
during some part of the enquiry at any rate 
within the territorial jurisdiction of this Court 
I, therefore, hold that this Court has jurisdic¬ 
tion to issue a writ of certiorari against the 
order of the Labour Appellate Tribunal. 

(4) Learned counsel for the petitioners 
argued that the Appellate Tribunal has no 
jurisdiction to entertain the appeal against the 
order of the Second Industrial Tribunal direct¬ 
ing reinstatement of certain workers. The 
Industrial Disputes (Appellate Tribunal) Act, 
1950 (Act XLVIII (43) of 1950) came into force 
on 23-5-1950. Section 7 of Act (XLVIII (48) of 
1950 confers a right of appeal to the Appellate 
Tribunal from an award or decision of the 
Industrial Tribunal subject to certain condi¬ 
tions. The section reads: 

‘Subject to the provisions of this section an 
appeal shall lie to the Appellate Tribunal 
from any award or decision of an Industrial 
Tribunal if (a) the appeal involves any sub¬ 
stantial question of law; or (b) the award or 
decision is in respect of any of the following 
matters namely: (1) Wages, (2) bonus or 
travelling allowance, (3) any contribution 
paid or payable by the employer to any pen¬ 
sion fund or provident fund. (4) any sum 
paid or payable to or on behalf of the work¬ 
man to defray special expenses entailed on 
him by the nature of his employment, (5) 
gratuity payable on discharge, (6) classifica¬ 
tion by grades, (7) retrenchment of workmen* 
(8) any other matter which may be pre¬ 
setted ” 


The above passage indicates that the juris¬ 
diction to issue a writ does not depend upon 
the mere location of a tribunal but depends 
upon the subject-matter and the parties to the 
dispute in regard to which such a tribunal 
purports to exercise jurisdiction. To put in 
other words though the tribunal is situated 
outside the territorial jurisdiction of the High 
Court if it purports to exercise jurisdiction in 
regard to the parties or the subject-matter 
which are within the territorial jurisdiction of 
fthe High Court the. tribunal must be deemed 
to have functioned within the jurisdiction of 
the High Court. But it is said that the Judi¬ 
cial Committee were not considering a case 
where the subject-matter and the parties are 
within the jurisdiction of the High Court but 
the tribunal whose order is sought to be quashed 
Is. s ituate outside its jurisdiction. But the 
principle laid down in that decision, namely, 
that the question of jurisdiction must be re¬ 
garded as one of substance if applied would 
support the aforesaid view. 

The jurisdiction conferred by Art. 226 of the 
Constitution is to protect the fundamental and 
other rights of parties within the territorial 
jurisdiction of the High Court. The Article 
does not expressly say that the authority or 
t&bunaL interfering with such rights should 
Physically within the territorial juris- 
wmon. If a tribunal or authority exercises 
jurisdiction within the territories affecting such 
rights it may reasonably be construed that the 
I^Jtthority or the tribunal functioned within 

e ritorial jurisdiction of the High Court and 
re, is amenable to its jurisdiction. Fur- 
* .this case it is not necessary to invoke 


The order directing reinstatement does not, 
therefore, come under any of the heads narrated • 
in clause (b) of S. 7 of the Act. Therefore, an 
appeal will lie to the Appellate Tribunal only 
if the appeal involves any substantial question 
of law. The point, therefore, is whether there 
was an appeal before the Appellate Tribunal 
in the present case involving any substantial 
question of law. But before I consider that 
question it will be convenient to dispose of the 
contention raised by the respondent that, whe¬ 
ther there was a substantial question of law, 
was a question within the jurisdiction of the 
Appellate Tribunal and whether it held rightly 
or wrongly in regard to the existence of such 
a question of law this Court cannot question 
that finding. To put in other words the con¬ 
tention was that the question whether the con¬ 
dition conferring jurisdiction on the Appellate 
Tribunal existed or not was within the exclusive 
jurisdiction of that tribunal itself. I cannot 
agree. 

The law on the subject is succinctly stated 
in Halsbury’s Laws of England Vol. 9 at page 
881 as follows: 

“The case is more difficult where the juris¬ 
diction of the Court below depends not upon 
some preliminary proceedings, but upon the 
existence of some particular fact. If the fact 
be collateral to the actual matter which the 
lower Court has to try, that Court cannot by 
a wrong decision with regard to it give it¬ 
self jurisdiction which it would not otherwise 
possess. The lower Court must, indeed de¬ 
cide as to the collateral fact in the’first 
instance but the superior Court may upon 
certiorari inquire into the correctness of the 
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decision and may quash the proceedings in 
the lower Court if such decision is erroneous 
or at any rate if there is no evidence to sup¬ 
port it. On the other hand, if the fact in 
question be not collateral but a part of the 
very issue which the lower Court has to in¬ 
quire into certiorari will not be granted 
although the lower Court may have arrived 
at an erroneous conclusion with regard to it.” 
It was contenued that the present case falls 
within the second part of the aforesaid state¬ 
ment, namely, that the question whether there 
is a substantial question of law is not collateral 
but a part of the very issue which the Appellate 
Tribunal in this case has to enquire and there¬ 
fore the writ will not be granted. When a 
statute confers conditional jurisdiction on a 
tribunal, it cannot by wrongly deciding with 
regard to the existence of that condition clutch 
at jurisdiction which it has not. The condition 
in this case, namely, whether there is a sub¬ 
stantial question of law is not part of the issue 
to be decided by the Appellate Tribunal. The 
existence of a substantial question of law and 
the solution of that question are essentially 
different. The existence of such a question is, 
therefore, collateral to the actual matter to be 
decided by the Appellate Tribunal. Though 
it has preliminary jurisdiction to decide whether 
such a question exists to enable it to solve the 
question raised, whether such a question existed 
conferring jurisdiction on the Appellate Tribu¬ 
nal is subject to the scrutiny of the High Court 
in a writ of certiorari. I would, therefore, hold 
if there was no point involving any substantial 
question of law the Appellate Tribunal would 
have no jurisdiction to entertain the appeal. 

(5) The next question is whether the appeal 
before the Tribunal was one involving a sub¬ 
stantial question of law. Before it is answered 
it will be relevant to consider what the words 
“substantial question of law” mean. A Full 
Bench of this Court in ‘SUBBARAO v. VEE- 
RAJU\ 1951-2-Mad L .1 222 (FB), recently de¬ 
cided that point. The learned Judges were 
construing the words “substantial question of 
law” occurring in Art. 138 of the Constitution 
of India. The learned Chief Justice summarised 
his view on the meaning of the said words at 
page 227 as follows: 

“It is neither possible nor useful to attempt 
to exactly define terms like “Substantial” 
“reasonable” and “just and equitable”. Ulti¬ 
mately it resolves itself into their meaning 
that the Court considers to be substantial, 
reasonable or just and equitable. The use 
of the adjective “substantial” makes it clear 
that any question of law as such would not 
justify the grant of a certificate under S. 110. 
It must be a substantial question that is to 
say, the question must have some substance, 
i.e.. worth or merit. . 

Bearing this in mind consideration of the 
authorities which I have cited leads to the 
following general principles. When a ques¬ 
tion of law is fairly arguable, when there is 
room for difference of opinion on it. then 
such a question Would be a substantial ques¬ 
tion of law. If this Court thought it necessary 
to deal with a question of law at some length 
and discuss alternative views which can be 
taken on the point, then, I think such a 
question would be a suostantial ques¬ 
tion. When a point of law is prac¬ 
tically covered by a decision of the 
highest Court, say. like the Privy Council 


or the Supreme Court then it would not be 
a substantial question. If the general princi¬ 
ples to be applied in determining a question 
are well-settled a mere application of such 
principles would not involve a substantial 
question of law. I am inclined to hold that 
when a particular set* of facts can lead to 
alternative findings in law, then a substantial 
question of law would be involved. 


“If the principle to be applied or the point 
of law arising in the case is not well esta¬ 
blished, then certainly that would be a sub¬ 
stantial question of law. With great respect 
to the learned Judges who appear to hold to 
the contrary, I am of opinion that if there 
is conflict of judicial opinion among the 
High Courts and there is no direct decision 
of the highest Court on any question of law, 
then that would be a substantial question of 
law, though the decisions of the particular 
High Court of which leave is sought might 
have been uniform on the question. That fact 
may be a very good ground for dismissing a 
second appeal if the lower Courts had fol¬ 
lowed the rulings of the High Court, but for 
an application for leave to appeal to the 
Supreme Court, I think the very fact of di¬ 
vergence of opinion among the High Courts 
is conclusive evidence of the existence of a 
substantial question of law. 

“I find more or less a similar statement of 
the principles in the recent decision of the 
Bombay High Court in ‘KAIKHUSHROO 
PIROJSHA v. C. P. SYNDICATE LTD.’, 50 
Bom L R 744: AIR 1949 Bom 134. 


“The only answer to the question that we 
can usefully give is that any question of 
law affecting the rights of parties would not 
by itself be a substantial question of law. 
An important or difficult question would, of 
course, be a substantial question but even 
if a question is not important or difficult if 
there is room for reasonable doubt or dif¬ 
ference of opinion on the question, then it 
would be a substantial question of law with¬ 
in the meaning of Art. 133 of the Constitu¬ 
tion of India.” 


Applying the aforesaid principles can it be 
laid that the appeal before the Appellate Tn- 
>unal involved a substantial question of law. 
ro ascertain whether such a substantial ques- 
ion of law was involved it is necessary to 
lotice what was the view expressed by the 
Second Industrial Tribunal Madras. It did 
lot hold that the management had been guilty 
>f victimisation or unfair labour practice or 
vas actuated by any ulterior motive in coming 
o its decision. It also found that the workers 
ndulged in an illegal strike and that they 
.vere shouting slogans and that they did not 
eave the company’s premises when they were 
old more than once to do so and that they 
were also shouting slogans, drawing canca- 
ures and defacing the walls of the company s 
^remises. He also found on the evidence that 
he attitude of workers and their ^nerai 
behaviour was quite correct on the 17tb though 
t was somewhat rowdy on the 20 th. It was 
:urther found that there were no 
lets of intimidation or picketing or 
,vith non-strikers. There was also no damage 
>r injury to the property or person of tne 

■ompany. . .. .. 

Taking the entire picture of evpn . ts . 
mnal was of the view that the punishment of 
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dismissal was rather harsh. He, therefore, 
directed the reinstatement of the dismissed 
workers but without back pay. The question 
of law that arose on those findings was whether 
when there was no victimisation or unfair 
labour practice, a tribunal could interfere, 
having regard to all the circumstances with 
the discretion of the management in dismissing 
the labourers, on the ground that the punish¬ 
ment was unduly harsh. On the question 
there does not appear to be any conflict of 
opinion between the various labour tribunals. 

(6) In ‘BUCKINGHAM AND CARNATIC 
MILLS LTD. v. THEIR WORKERS 1 , 1951-2- 
L L J 314 (Cal), the Appellate Tribunal ob¬ 
served as follows: 

“If after scrutiny on the aforesaid lines it 
is found by the Tribunal that it ought not 
to interfere with the findings of the manage¬ 
ment that the charge has been proved the 
tribunal must next consider whether it should 
interfere with the punishment. The manage¬ 
ment with the knowledge and experience of 
the problems which confront it in the day 
to day work of the concern, ordinarily ought 
to have the right to decide what the appro¬ 
priate punishment should be. but its decision 
is liable to be revised if the tribunal is of 
opinion that the punishment “is so unjust 
that remedy is called for in the interest of 
justice’*. It must, however, be remembered 
that it is essential that the matter should 
not be viewed altogether subjectively from 
the point of view only of the employer or 
employee but also objectively in the interest 
of industry for bringing about a harmony in 
the relationship between the two.” 

In the present case the tribunal did not con¬ 
travene this principle. Even the Appellate 
Tribunal in the presept case made the same 
observations in regard to the question of law 
raised before them. 

“Ordinarily the management, acting ‘bona 
fide’ and with knowledge and experience of 
the problems which confront it in the daily 
work of the concern, ought to be considered 
to be well-qualified to Judge what the appro¬ 
priate punishment should be. But the rule 
that the punishment given by the manage¬ 
ment shall stand, is subject to this qualifica- 
, tion; that the punishment must not be 
unduly excessive for the particular offence; 
and here again the tribunal should not sub¬ 
stitute its own judgment for the - judgment 
of the management unless it is apparent that 
the requirements of discipline and good con¬ 
duct would not be prejudiced if a lesser 
punishment were awarded. Each case must, 
of course, be decided on its own merits; and 
no two cases are likely to be completely 
alike, but it is essential that^fhese matters 
. should not be viewed altogether subjectively 
from the point of view of the employee or 
of the employer, but also objectively in in- 
terests of discipline and good management. 
Applying these tests to the case before u« 
we are satisfied that the tribunal below was 
not justified in interfering with the decision 
‘. of the management to dismiss these em¬ 
ployees.” 

The Tribunal in the present case applied the 
very same principles though it did not say in 
so many words. A perusal of the entire iudg- 
ment indicates that the tribunal had bestowed 
careful consideration on the question of 


punishment. The tribunal has not ignored the 
interests of discipline and good management 
but having regard to the entire picture, the 
conduct of the management, the behaviour of 
the workers, the stress and strain of the 
situation, the controlled action of the labourers 
and particularly the fact that no injury or 
damage to the person or property was caused 
and similar other factors held that the punish¬ 
ment of dismissal was excessive. The appeal, 
therefore, did not in my view involve any 
substantial question of law. The only ques¬ 
tion was whether pursuant to the accepted 
principles the tribunal exercised its discretion 
correctly in directing reinstatement of the 
labourers without back pay. 

(7) When there is a limited right of appeal 
on a substantial question of law, if the appel¬ 
late tribunal does not differ on the question 
of law but goes into the facts and interferes 
with the discretion of the lower tribunal which 
it has undoubtedly under the statute, the ap 
pellate tribunal will be indirectly clutching at 
jurisdiction which the statute has not conferr¬ 
ed on it. When the statute conferred a right 
of appeal with regard to specified disputes the 
appellate tribunal has by a circuitous proce¬ 
dure interfered with the findings of the tribunal 
in regard to other matters which are made 
final by the statute. The Appellate Tribunal 
in this case, has, therefore, no jurisdiction to 
entertain the appeal. 

(8) The next question is whether the principle 
of law laid down by the Appellate Tribunal is 
correct. The following passages in the judg¬ 
ment of the Appellate Tribunal bring out its 
view on the question raised: 

“On the face of it the punishment is in keep¬ 
ing with the nature of the offence, and the 
Tribunal below has not found that there was 
any violation of the principles of natural 
justice in or about the enquiry or that the 
management had been guilty of victimisation, 
or unfair labour practice or was moved by 
any ulterior motive in coming to its deci¬ 
sion.” 

“There is here a substantial question of 
law affecting the industries in general, name¬ 
ly, the grounds on which a tribunal would 
be justified in interfering with the decision 
of the management in or about the internal 
administration of the concern. 

“What We have to consider is whether in¬ 
terference by the tribunal below with the 
decision of the management was justified. 
Ordinarily, the management, acting bona fide 
and with knowledge and experience of the 
problems which confront it in the daily work 
of the concern ought to be considered to be 
well-qualified to judge what the appropriate 
punishment should be. But the rule that the 
punishment given by the management shall 
stand, is subject to this qualification that the 
punishment must not be unduly excessive 
for the particular offence; and here again 
the Tribunal should not substitute its own 
judgment for the judgment of the manage¬ 
ment unless it is apparent that the require¬ 
ments of discipline and good conduct would 
not be prejudiced if a lesser punishment were 
awarded. Each case must of course be de- 
cided on its own merits, and no two cases 
are likely to be completely alike; but it »s 
essential that these matters should not be 
viewed altogether subjectively from the point 
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of view of the employee or of the employer, but 

also objectively in interests of discipline and 

good management.” 

On a combined reading of the aforesaid pas¬ 
sages the law enunciated by the Appellate 
Tribunal may be put thus: 

(9) In the absence of any violation of prin¬ 
ciples of natural Justice or victimisation or un¬ 
fair labour practice on the part of the manage¬ 
ment the Tribunal cannot interfere with the 
discretion exercised by the management in dis¬ 
missing the employees unless it is apparent that 
the punishment inflicted is unduly excessive 
and it is apparent that the requirements of dis¬ 
cipline and good conduct would not be preju¬ 
diced if a lesser punishment is awarded. The 
excessive character of the punishment should 
be judged not only from the subjective stand¬ 
point of the employer and employee but also 
from the objective stand-point namely whether 
the punishment is necessary in the interests of 
discipline and good management. To put in 
other words the position of the management is 
equated to that of a domestic Tribunal and the 
jurisdiction of the Tribunal is confined only to 
matters extraneous to the merits of the punish¬ 
ment except when it is unduly harsh and dis¬ 
proportionate. The question, therefore, is 
whether the principles so stated are correct and 
this limitation of the Tribunal’s jurisdiction in¬ 
voking the doctrine of domestic Tribunal is 
correct and consistent with the labour legisla¬ 
tion. 

To give a satisfactory answer tQ this question 
it is necessary to notice briefly the history of 
the labour legislation, the nature of the dis¬ 
putes which the legislation was intended to 
settle and the scope of the enquiry before the 
Tribunals constituted. The history of the long 
drawn struggle between the employer and the 
labourer in other parts of the jyorld need not 
be detailed. It is enough to state that the la¬ 
bourer’s rights to organise themselves and to 
protect their interests in case of victimisation 
by their employers and their right to resort to 
strike as a means to enforce their demands 
are now well recognised. Social legislation was 
introduced in other countries to smoothen the 
labour disputes in the interests of not only the 
parties concerned in the dispute but also to 
bring about industrial peace and in the in¬ 
terests of the public at large who would ulti¬ 
mately be affected. India also followed suit. 

Pursuant to that policy the Industrial dispute 
(employment) standing Orders, 1940, the In¬ 
dustrial Disputes Act, 1947 and other local 
statutes of a like nature were passed. The In¬ 
dustrial Disputes Act of 1947 provides for con¬ 
stitution of special tribunals to settle industrial 
disputes. The nature of the disputes that would 
fall within their jurisdiction the procedure to 
be followed, the scope of enquiry before such 
Tribunals and the range of their decision are 
all regulated by the provisions of the said Act. 
Unlike civil Courts they are not confined with¬ 
in the bounds of legal rights but can shape 
their decisions to meet exigencies of varying si¬ 
tuations. They work in the realm of arbitration 
rather than in that of law. Contractual terms 
will not bind them. They adjust the rights bet¬ 
ween two contracting parties, the employer and 
the labourer on an equitable plane. 

(10) The Industrial Disputes Act of 1947 
lays down the scope and also the limits of the 
Tribunal’s jurisdiction. The preamble to the 


Act gives wide scope when it says that it is ex- 
pidient to make provisions for the investiga¬ 
tion and settlement of industrial disputes and 
for certain other purposes appearing therein. 
The Industrial Dispute has been defined in s! 
2 Cl. (k): 

** ‘’Industrial Disputes” means any dispute or 
difference between employers and employers 
or between employers and workmen or bet¬ 
ween workmen and workmen, which is con¬ 
nected with the employment or non-employ¬ 
ment or the terms of employment or with the 
conditions of labour of any person.” 

If a dispute as defined arises between the em¬ 
ployer and the workmen the State Government 
is authorised to refer the same to an industrial 
Tribunal for adjudication. The Industrial Tri¬ 
bunal settles disputes between the parties and 
gives a binding award. 

(11) The Tribunal’s rights to direct reinstate¬ 
ment of discharged workmen fell to be consider¬ 
ed by the Federal Court in‘W. I. A. ASSOCIA¬ 
TION v. INDUSTRIAL TRIBUNAL, BOM¬ 
BAY’, A I R 1949 F C 111. The question 
for determination in that case was whe¬ 
ther the definition of the expression “In¬ 
dustrial dispute” given in the Act included 
within its ambit a dispute in regard 
to reinstatement of dismissed employees. As 
regards the scope of the Act the learned Judges 
observed at page 115 as follows: 

“The Act is stated in the preamble to be one 
providing for the investigation and settle¬ 
ment of industrial disputes. Any industrial 
dispute as defined by the Act may be report¬ 
ed to Government who may take such steps 
as seem to it expedient for promoting conci¬ 
liation or settlement. It may refer it to an 
industrial Court for advice or it may refer 
it to an industrial Tribunal for adjudication. 
The legislation substitutes for free bargaining 
between the parties a binding award by an 
impartial tribunal.” 

Later on they proceed to say: 

“Any dispute connected with employment or 
non-employment would ordinarily cover all 
matters that require settlement between 
workmen and employers, whether those mat¬ 
ters concern the causes of their being out or 
service or any other question and it would 
also include within its scope the reliefs neces¬ 
sary for bringing about harmonious relatioai 
between the employers and the workers. 

The learned Judges held after considering the 
relevant provisions that the Industrial Tribunal 
has power in appropriate cases to direct rein¬ 
statement of the dismissed workmen Finally 
they concluded the judgment with the following 


I'ords: , .... 

“The tribunal has jurisdiction to adjudicate 
on the dispute and it can be trusted to do its 
duty and it cannot be said that it wul give 
the reinstatement relief unless it thinks it is 

necessary to do so.” iwi™ 

(12) In “Labour disputes and col J e ^^ 
bargaining" (Vol. II) by Ludwig Teller at page 
52, the learned author says as follows. 
Section 319: "In several cases “giving a*- 
criminatory discharges or strikes cau a 

prolonged by unfair labour because 

contention has been advanced tha 
of violent <?r unlawful conduct ^ ht 

of the employees involved the Board ought 
not to require their # reinstatement l ne 
Board’s power of reinstatement is discre- 
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tionary in nature, to be exercised in the 
light of all the circumstances of each case in 
the manner best calculated to effectuate the 
policies of the Act. In the exercise of that 
discretionary poyver, the Board considers the 
probable effect of the restoration of the work¬ 
ing relationship upon future relations between 
the employer and the emp!oj’ees.“ 

It is, therefore, clear that the Industrial Dis¬ 
putes Act substitutes for free bargaining bet- 
jween the parties a binding award by an im- 
Ipartial tribunal. The tribunal is not bound by 
icontractual terms between the parties but 
(could make a suitable award for bringing about 
harmonious relations between the employers and 
the workers. In such a set up, in my view, 
the doctrine of domestic tribunal cannot easily 
fit in. When an impartial tribunal working in 
the realm of arbitration and unfettered by 
contractual terms entered into between the 
parties is empowered to settle the disputes bet¬ 
ween the parties it would appear incongruous 
that one of the parties to the dispute could 
sit in judgment over the other and bind the 
hands of the tribunal empowered to decide im¬ 
partially the dispute between them. It would 
obstruct the work of the tribunal and prevent 
it from discharging its difficult task of bringing 
about harmonious relations between the parties 
I would, therefore, hold that the industrial 
tribunal is not fettered by any such limitation 
on its power. The only limitation on its power 
is to bring about harmonious relationship bet¬ 
ween the employers and the workmen. Having 
regard to all the circumstances the tribunal can 
direct reinstatement if it thinks that it is neces¬ 
sary to the interests of industrial peace. I am 
therefore, of opinion, that the principle laid 
down by the Appellate Tribunal is not correct. 
As the Appellate Tribunal interfered with the 
order of the Tribunal on the question of rein¬ 
statement of workers in regard to which no 
appeal lies to it I have no option but to issue 
a writ quashing that order. I hereby quash the 
order of the Appellate Tribunal. The petitioner 
will have their costs. Advocate’s fee Rs. 200/- 
C.R.K./D.H. Application allowed. 
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p_ Ba ‘> Petitioner v. Venkatakrishn 
Cus toms Inspector of Reddichavac 
custom Chouki, Cuddalore Taluk. Responden 

*. Cr i. Revn. Case No. 107 and Cri. Revn. Petr 
No. 106 of 1951, D/- 6-2-1952. 

. C ri“|“al P. c. (1898), S. 197 - Sea Cus 

offlcial A antJ 878 198 ~~ Acl in dischar Se o 
losing' duty ~ What is — Customs Inspecto 
osing temper and assaulting respectable woma 

cha^ P «#°5 ? f smu se ,in S — Act not in dis 

CiistSL a *! Uty ~ Notlce ander s - !98, Se; 

notnecessary!* r SanctI ° n under S ‘ 197 ’ 01 p c 

_ , a customs Inspector asked a 

espectable lady to remove her gold ban- 
gies and gold golusu and on her refusal 
!?_ *J°. S0 * abused her and assaulted her by 
siappmg her on face as well by givihg 
on , her back with his leather belt. 
«e then forcibly removed the bangles and 
golusu and detained her in chowky for 


some hours until she paid a fine of Rs. 
1000/-. On a complaint by her. it was 
contended that notice under S. 198, Sea 
Customs Act. 1878 and sanction under Sec¬ 
tion 197. Cr. P. C. was necessary before the 
complaint could be filed: 


Held (1) that when the Sea Customs Act 
itself prescribed the procedure to be fol¬ 
lowed in such cases the Customs Inspector 
could not administer summary condign 
punishment and assault a respectable 
woman with hands and belt and cause 
injuries to her. Therefore it was not an 
instance of “an act done or purporting to 
be done in execution of duty as a servant 
of the Crown” and there could be no ques¬ 
tion of failure to follow the procedure pre¬ 
scribed under S. 198. Sea Customs Act. AIR 
1939 FC 43 and AIR 1948 PC 128, Rel. on. 

(Paras 6, 7) 


( 2 ) that in order to make out the pre¬ 
requisite of sanction under S. 197, Cr. P. C. 
it must . be established that the act 
which was done was an act done 
by the official while acting or purporting 
to act in the discharge of his official duties. 
A prosecution for an offence arising out of 
the abuse of official position by an act not 
purporting to be official, did not require 
sanction under S. 197. Cr. P. C.: AIR 1917 
Mad 344 and AIR 1927 Mad 566. Rel. on. 

^ (Paras 9. 10) 

Anno: Cr. P. C.. S. 197 N. 6. 


(b) Criminal P. C. (1898), S. 197 — Question 
whether public servant is protected by S. 197 
is mixed question of fact and law. 

The question whether an accused who 
is a public servant would be protected 
under S. 197, Cr. P. C. is not a pure ques¬ 
tion of law but a mixed question of fact 
and law and has to be decided after investi¬ 
gation and cannot be short-circuited by 
summarily throwing out the complaint. 

a « (Para 11) 

Anno: Cr. P. C., S. 197 N. 1. 


(c) Criminal P. C. (1898), S. 197 — 


a Customs Inspector — Person other 
tral Government can dismiss him — 
of Central Government not necessary. 

Mad 442, Rel. on. Case law referred. 

Anno: Cr. P. C., S. 197 N. 4. 

T R. Srinivasan, for Petitioner; Public Pro¬ 
secutor. for the State. 


accused 
than cen- 
Sanction 
AIR 1935 
(Obiter). 
(Para 12) 
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ORDER: This is a criminal revision petition 
filed against the order of discharge made by 

D ^ riC A Ma ® istrate (Judicial) of 
gg} h ArCOt 3t Cuddalore in C. C. No. 399 of 
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(2) The facts are: One Sakunthala Bai tra¬ 
velled in a bus from Pondicherry toCuddalore 
on 17-4-1950. it is stated that she was on hei 
way to her husband’s house. The bus was 
stopped at Reddichavadi Customs Chouki foi 
inspection by the customs authorities. This 
Sakunthala Bai states that she was examineo 
by the woman customs guard and was sent out 
and that while she was about to get back into 
the bus she was called by the accused Yenkata- 
krishna Reddi, the Inspector of the Reddicha¬ 
vadi Customs Chouki and asked to remove the 
gold bangles and the gold golusu worn by her 
and that she refused to do so. Thereupon the 
accused is said to have abused her and also 
assaulted her by giving a slap on her face and 
a few blows on her back with his leather belt 
and that he forcibly removed the gold bangles 
and golusu from her hands and detained her 
in the Chouki till 8-15 p.m. until she paid a 
fine of Rs. 1000. On the foot of that she fileci 
a complaint against the accused on 26-4-1950. 
This case was filed before the Stationary Sub- 
Magistrate of Cuddalore under Ss. 355, 323 and 
342, I. P. C. in C. C. No. 1414 of 1950 and the 
learned Sub Magistrate after examining the 
complainant on oath took the complaint on file 
under S. 355, I. P. C. and issued summons to 
the accused. 

(3) Then on a petition (C. M. P. No. 24 o: 

1950) filed by the accused the case was trans¬ 
ferred to the file of the District Magistrate and 
numbered as C. C. No. 399 of 1950. 1 maj 

point out here that the complainant sought to 
corroborate her case by a medical certificate 
also. 

(4) The accused took a preliminary objection 
under S. 197, Criminal P. C.. and also undei 
S. 198, Sea Customs Act. His case was that 
as Inspector of Customs attached to the Cen¬ 
tral Government appointed under S. 3 of the 
Sea Customs and Land Customs Act, he was a 
public servant not removable from ortice even 
by the local Government and that to prosecute 
such an officer for an ofTence alleged to have 
been committed by him while acting or pur¬ 
porting to act in the discharge of his official 
duties sanction will have to be obtained from 
the Central Government and that under S. 197. 
Criminal P. C., the Court could not take cogni¬ 
zance of the olfence against him except with 
the previous sanction of the Central Govern¬ 
ment. The contention under S. 198 of the Sea 
Customs Act is that 

“no proceeding other than a suit shall be 
commenced against any person for anything 
purporting to be done in pursuance of the 
said Act without giving to such person a 
month’s previous notice in writing of the in¬ 
tended proceeding and of the cause thereof; 
or after the expiration of three months from 
the accrual of such cause.” 

There is no dispute in this case that this pro¬ 
cedure was not followed in the sense that 
notice was not given though the complaint was 
filed within three months of the accrual of 
such cause. These contentions found favour 
with the learned District Magistrate (Judicial) 
of Cuddalore and the complaint was dismissed 
and • : e accused was discharged. 

(5; The two points which fall for considera¬ 
tion before me are whether S. 198, Sea Customs 


Act and S. 197, Criminal P. C. apply to this 
case. 

(6) ‘Point IP So far as S. 198, Sea Customs 
Act is concerned the learned District Magistrate 
was not at all justified in holding that that 
section applied to the facts of this case. The 
reasoning of the learned Judicial District 
Magistrate is that the accused got wild and 
assaulted the lady as she refused to remove 
the jewels from her hands and surrender them 
and that therefore that even if the accused 
had assaulted the complainant it was an act 
done or purporting to be done by the accused in 
the discharge of his official duties. I am asto¬ 
nished that such an argument should have 
found countenance with a Judicial District 
Magistrate as nowhere does the Sea Customs 
Act permit the Customs authorities to beat a 
respectable lady not only with hands but also 
with a belt as part of their official duty. 
Chapter XVII of the Sea Customs Act lays 
down the procedure in regard to such cases. 
It was open to the Inspector to arrest this lady 
on his suspecting that she was trying to smug¬ 
gle dutiable goods and then produce her before 
the nearest Magistrate or Customs Collector 
and seize the* articles liable to confiscation etc. 
It is no part of the duty of a Customs Inspector 
to lose his temper and do any of the acts 
attributed to him in the complaint and if he 
does so it will certainly be an act not done or 
purporting to be done in the discharge of his 
official duties. This point has been elaborately 
dealt with in two leading judgments of the 
Privy Council and the Federal Court. In 
•HORIRAM SINGH v. EMPEROR’, AIR 1939 
F C 43, the phrase “act done or purporting to 
be done in execution of the duty as servant of 
the Crown” was fully discussed. Their Lord- 
ships of the Federal Court laid down that 
“the test is not that the ofTence is capable of 
being committed only by a public servant 
and not by any one else, but that it is com¬ 
mitted by a public servant in an act done 
or purporting to be done in the execution of 
his duty. The section cannot be confined to 
only such acts as are done by a public ser¬ 
vant directly in pursuance of his public 
office, though in excess of the duty or under 
a mistaken belief as to the existence of such 
duty. The section is not intended to apply 
to acts done purely in a private capacity by 
a public servant. It must have been ostensi¬ 
bly done by him in his official capacity in 
execution of his duty, which would not # neces¬ 
sarily be the case merely because it was 
done at a time when he held such office, nor 
even necessarily because he was engaged in 
his official business at that time. Moreover 
an act is not less one done or purporting to oe 
done in execution of a duty because tne 
officer concerned does it negligently. 

This has not been the case here. If for instance 
the complainant woman tried to run a way oi 
resist the removal of the 
female guard who should naturally be emp y 
in seizing the articles, one can under .stand i if 
force is used to prevent the womM running 
away or overcome her resistance. Tha * “P?* 1 
cation of force could be an act done or purport- 
ing to be done in execution of his duty though 
negligence might have been displayed and more 
force than was necessary was used. But when 
the Sea Customs Act itself prescribes the pro¬ 
cedure to be followed in such cases this Customs 
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Inspector could not administer summary con¬ 
dign punishment and assault a respectable 
woman with hands and belt and cause injuries 
to her. Therefore, applying the principles laid 
down in this Federal Court decision this is cer¬ 
tainly not an instance of “an act done or pur¬ 
porting to be done in execution of duty as a 
servant of the Crown”. 

(7) Then turning to the decision of the Privy 
Council in ‘H. B. GILL v. KING EMPEROR'. 
i 1948-2 Mad L J 6, their Lordships have held 
that 

“a public servant can only be said to act or 
to purport to act in the discharge of his offi¬ 
cial duty, if his act is such as to lie within 
the scope of his official duty. Thus a Judge 
neither acts nor purports to act as a Judge 
in receiving a bribe, though the judgment 
which he delivers may be such an act; nor 
does a Government Medical Officer act or 
purport to act as a public servant in picking 
the pocket of a patient whom he is examin¬ 
ing, though the examination itself may be 
such an act.” 

In other words, their Lordships of the Privy 
Council while admitting the cogency of the 
argument that in the circumstances prevailing 
in India a large measure of protection from 
harassing proceedings may be necessary for 
public officials, cannot accede to the view that 
the relevant words have the scope that has in 
some cases been given to them. Therefore, as 
I have stated, it is an astonishing fact that the 
learned Judicial District Magistrate should have 
thought that beating a would be smuggler not 
for the purpose of seizure but for ventilating 
his outburst of temper is an act done in the 
course of official duty or purporting to be done 
in the course of official duty by a servant of 
the State. The less we protect such public 
servants the better and the more we allow 
citizens to ventilate their just grievances the 

( better. On this construction there is no ques¬ 
tion of failure to follow the procedure prescribed 
under S. 198, Sea Customs Act. 

(8) ‘Point 2’: Then turning to S. 197, Cri¬ 
minal P. C., as I have pointed out above two 
contentions are advanced, viz., that first of all 
this is an offence for which sanction is required 
and secondly that the sanction should be given 
by the Central Government. In my opinion, 
both these contentions are devoid of any sub¬ 
stance. J 


* n order to make out the pre-requisite of 
sanction it must be established that the act 
which was done was an act done by the official 
while acting or purporting to act in the dis¬ 
charge of his official duties. To some extent 
"Vf. Ppmt has been discussed while dealing 

nniu - 198 ' ? ea Customs Act. The test to be 
applied in such cases has been well laid in two 

o e . c ™ ns of thjs Court. In ‘ABDUL KADIR 

C^ m -r V -4. EMPEROR ’’ 1916-1-Mad W N 384 r 
^tts-Trotter J. pointed out that S. 197, Cri- 

in 1S 1 2 tended to a PP!y to those cases 

he ° ffence 18 an offence which can 

case, Tn , ,K- d u b ^- a F U - blic servant onl y- that is . 
n a * 8i “ wh mh his being a nublic servant is a 

J^ element in the offence. Thus, where 

whfnh c ? mi ” lts an offence from the Bench 

Which be committed hv anybody and 

winch entails consequences neither in the way 

because aU o anyth,ng . in the leas t different 
* .? udg ? committed it from what ii 
ould entail if committed by anybody else 


Sanction is not required for his prosecution 
under S..197, Criminal P. C. In ‘RAJA RAO 
v. RAMASWAMI’, 50 Mad 754, Jackson, J. 
pointed out as follows: 

“Section 197, Criminal P. C. presents no diffi¬ 
culty if the obvious intention of the legisla¬ 
ture is borne in mind. It is no part of 
British policy to set an official above the 
common law. If he commits a common offence 
he has no peculiar privilege. But if one of 
his official acts is alleged to be an offence, 
the State will not allow him to be prosecuted 
without its sanction, for the obvious reason 
that otherwise official action would be beset 
by private prosecution. Judges would be 
charged with defamation, policemen with 
wrongful restraint, and distrainers with theft. 
This privilege of immunity from prosecution 
without sanction only extends to acts which 
can be shown to be in discharge of official 
duty, or fairly purporting to be in such dis¬ 
charge/' 

(10) In other words, a prosecution for an of¬ 
fence arising out of the abuse of official posi¬ 
tion by an act not purporting to be official, does 
not require sanction under S. 197. Criminal 
P. C. 


(11) In this case two points are involved, 
viz., first of all whether the Customs Inspector 
did assault this Sankuhthala Bai as qlleged by 
her and which she was prepared to prove by 
means of medical certificate and otherwise and 
secondly, whether in the event of her affirma¬ 
tively and satisfactorily proving that the ac¬ 
cused did assault her then whether it was for 
one of the purposes which would have made out 
that it was a case of use of reasonable force for 
discharging an official duty and then the ques¬ 
tion of sanction would arise. So on the mere 
contention of the accused that even if fie is 
assumed to have assaulted the complainant he 
would be protected under S. 197, Criminal P. 
C.. is meaningless. It is not a pure question 
of law but a mixed question of fact and law 
and has to be decided after investigation and 
cannot be short circuited by summarily throw¬ 
ing out the complaint. 

(12) Then in regard to this accused being a 
servant of the Central Government, it is of 
academical importance in view of the fact that 
I have .held that ‘prima facie’ at present stage 
no sanction is necessary. But assuming that 
such a sanction is necessary, the sanction of 
the Central Government is not necessary be¬ 
cause the Customs Inspector is removable by a 
delegated authority. It is admitted that the 
Customs Inspector can be dismissed by a ner- 
son other than the Central Government There 
is a Bench decision of this Court on this' nnint • 
‘PICHAI PILLAI v. BALASUNDARA^MUDA- 
LI. 58 Mad 787. It was held there as follows: 

The expression ‘any pub’.ic servant who is 
not removable from his office save by or with 

the sanction of a local Government or some 

higher authority- in S. 197 (1), Criminal P. C 
7m 1 include public servants when some 
lower authority has by law or rule or oVder 
been empowered to remove. The section 
clearly intends to draw a line between pX 

3 tv, tS >f- n u P rov ‘de that only in the 

ofth/lnX r gh6r rank , s should the sanction 
be necessary " nment t0 their prosecuti °n 
In this decision 'ABDUL KADIR qAurn „ 
EMPEROR’, 1916-1 Mad W N M4 
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YANA v. EMPEROR’, 1934 Mad W N 370, were 
dissented from. See also ‘AFZALUR RAH¬ 
MAN v. EMPEROR’. AIR 1943 F C 18. 

(13) The order of the lower Court, therefore 
cannot be supported and the dismissal and dis¬ 
charge are set aside and the present learned 
District Magistrate is directed to take the case 
on file and dispose of it according to law in 
the light of the observations made above. 

C.R.K./D.H. Revision allowed. 


A. I. R. 

from any station in Trichinopoly Distrirt 
Calicut. The effect of this notification was 
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Narayana Chandrasekhara Shenoy and Bros, 
by sole Proprietor Narayana Shanbog, Appel¬ 
lant v. R. Palaniappa Mudaliar, Respondent. 
Second Appeal No. 1907 of 1948, D/- 7-3-1952. 
Contract Act (1872), Ss. 56 and 73 — Defen¬ 
dant contracting to supply jaggery by rail — 
Delivery by rail becoming impossible by issue 
of Government notification controlling move¬ 
ment of jaggery by rail — Plaintiff refusing to 
bear additional expenditure entailed by change 
in mode of transport — Held that even assum¬ 
ing that contract had not become impossible of 
performance, defendant did not commit breach 
of the contract. 

Where the defendant had agreed to deli¬ 
ver jaggery to the plaintiff at a particular 
station by railway, but due to Government 
order controlling the movement by railway 
of jaggery, the goods could not be delivered 
by railway and the plaintiff refused to 
bear the additional expenditure which the 
change in the mode of transport would 
have entailed, it cannot be said, even as¬ 
suming that the contract had not become 
impossible of performance that the defen¬ 
dant committed the breach of the contract. 
AIR 1945 PC 144, Referred. (Para 5) 

Anno: Contract Act. S. 56 N. 2; S. 73 N. 20. 
K. Sanjeevi Kamati, for Appellant; M. C. Sri- 
nivasan. for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’45) 1945-1 Mad U 417: (AIR 1945 PC 144) 4 

JUDGMENT: This second appeal arises out 
of O. S. No. 601 of 1945, a suit filed by the 
appellant for recovering from the defendant 
damages for breach of contract. 

(2) On 6-10-1944, the defendant and the 
plaintiff entered into a contract whereunder it 
was agreed that the defendant should deliver 
151 bags of Kannady quality jaggery at Rs. 20 
per bag free on railway Karur. The defendant 
despatched the goods in Karur and they reached 
Calicut on 22-10-1944. The plaintiff on inspect¬ 
ion of the goods discovered that they were not 
in accordance with the quality agreed to be 
delivered. It appears that the agent of the 
defendant who was in Calicut persuaded the 
plaintiff to take the goods at Rs. 19 per bag 
with a promise that the defendant would deli¬ 
ver the goods of the requisite quality in ac¬ 
cordance with the terms of the contract dated 
6-10-1944. 

(3) Both the Courts found that by reason of 
the aforesaid agreement the defendant had ag¬ 
reed to deliver the goods under the earlier 
contract. Unfortunately on 25-10-1944, the 
Board of Revenue, Madras, issued a Press Note 
controlling the movement by rail of cane jaggery 


that the defendant could not put the goods on 
rail at Karur. Then correspondence passed 
between the parties in regard to the manner of 
delivery. Exs. D. 4 and D. 5. letters written bv 
the plaintiff to the defendant, show that the 
plaintiff was not inclined to bear the additional 
expenditure he might incur in case the goods 
were delivered by lorry or otherwise. Whatever 
ambiguity there might be in the letters Exs D 
4 and D. 5, in a reply to the letter by the defen¬ 
dant to the plaintiff, Ex. D. 6 dated 6 - 1-1945 
wherein the defendant wrote to the plaintiff to 
come over to Karur and take delivery of the 
bags, the plaintiff wrote that he was not willing 
to do so. As P. W. 1 he admitted in his chief- 
examination that in the reply notice the defen¬ 
dant said he would deliver the goods at Karur 
but that he was not prepared for it. 

(4) On these facts the question is whether 
the defendant was exonerated from his liability 
to carry out the terms of the contract. The 
governing section of the Contract Act is S. 56 
which reads: 

“An agreement to do an act impossible in 
itself is void? A contract to do an act which 
after the contract is made, becomes impos¬ 
sible, or, by reason of some event which the 
promisor could not prevent, unlawful, be¬ 
comes void when the act becomes impossible 
or unlawful.” 

Learned counsel for the appellant contended 
that the issue of the notification by the Board 
of Revenue. Madras, did not make the perfor¬ 
mance of contract impossible; for he said that 
the contract could be performed otherwise than 
by putting the goods on rail at Karur. The 
judgment of the Judicial Committee in 
‘TWENTSCHE OVERSEAS TRADING CO. 
LTD. v. UGANDA SUGAR FACTORY LTD./ 
1945-1 Mad LJ 417 lays down the principle 
underlying the doctrine of impossibility. Their 
Lordships said that whether a frustration occurs 
or not depends upon the nature of the contract 
and on the events which have occurred. The} 
pointed out that a contract will in law be deem¬ 
ed to be frustrated if the common basis on which 
both the parties entered into the contract has 
failed. To put in other words, a contract woulo 
be frustrated if there is a failure of what in the 
contemplation of both the parties would be the 
essential condition or purpose of the perfor¬ 
mance. Relying upon the aforesaid principles, 
learned counsel contended that in the present 
case the notification only affected the mode of 
carrying out the contract but did not displace 
the basis of the contract. 

(5) In this case it is not necessary to decide 
whether the contract has become impossible ol 
performance or otherwise frustrated. Assuming 
that the contract had not become impossible of 
performance, can it be said, having regard tc 
the circumstances of the case, that the defen¬ 
dant committed a breach of the contract. It i. c 
said that the goods could have been sent bv 
some other means. But, as I have already stat¬ 
ed. the correspondence and the oral evidence 
disclose that the plaintiff was not willing tc 
bear the additional expenditure which the 
change of the mode of transport might entail 
Both the Courts found that the plaintiff refused 
to agree to the alternative mode of delivery sug¬ 
gested by the defendant. In the circumstances 
it cannot be said that the defendant committed 
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breach of the contract. The findings of the 
lower Courts are correct. The second appeal 
tails and is dismissed with costs. 

CRK/RGD Appeal dismissed. 
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RAJAGOPALAN AND CHANDRA REDDI JJ. 


Masum Vali Saheb and others, Appellants v. 
Uluri Modin Sahib. Respondent. 

Second Appeal No. 2071 of 1947, D/- 7-12-1951. 


t (a) Transfer of Property Act (1882), S. 54 

— Oral transfer by husband in favour of wife 

In lieu of her dower debt does not convey title 

— (Muhammadan law — hiba bil ewaz). 

A transfer of immovable property by a 
Muhammadan husband in favour of his wife 
for her dower debt does not involve two 
reciprocal gifts but is only one contract. 
The hiba bil ewaz so called in India is a 
sale within the meaning of S. 54 and unless 
made by a written instrument, duly regis¬ 
tered, will not convey title to the person, in 
whose favour such a conveyance is made. 
Consequently an oral conveyance of im¬ 
movable property worth more than Rs. 100 
by a Muhammadan husband in favour of 
his wife in lieu of her dower is not valid. 
Case law reviewed. (Paras 16, 21, 26) 
Anno: T. P. Act, S. 54 N. 4.. 


(b) Civil Procedure Code (1908), 0. 21 

Rr. 97 and 100 — Persons never in possession 
of suit property cannot maintain application 
under. (Para 27) 

Anno: Civil P. C„ O. 21 R. 97 N. 1; R. 100 N. 2. 

M. V. Nagaramayya, for Appellants: A. 
Kuppuswami, for Respondent. 


21 
14, 20 
12 

13, 24 
12 


REFERENCES: Courtwar/Chronological/ Paras 

nfl-77) 2 Cal 184: (31 Ind App 291 PC) 23A 
(28) 7 Pat 500: (AIR 1928 PC 112) 

(’81) 3 All 266 (PC) 

(’78-80) 2 All 854 
(’83) 5 All 65: (1882 All WN 175) 

(’ll) 33 All 421: (10 Ind Cas 727) 

<|J) 1931 All LJ 951: (133 Ind Cas 901) i: 
(36) AIR 1936 All 600: (164 Ind Cas 515) 

(’37) ILR (1937) All 285: (Affi’ 1937 Ail W)^ 

18 19 9n 2' 

CjjH AIR 1951 All 86: (1950 All U 917 FB)’ 1( 
< 99 > 13 Cal WN 160: (4 Ind Cas 466) 8, 12 
<27) 54 Cal 754: (AIR 1927 Cal 808) < 

<34) 38 Cal WN 743: (AIR 1934 Cal 703) 

<28) 9 Lah 428: (AIR 1928 Lah 516) 

<35) 16 Lah 177: (AIR 1936 Lah 307) 

(’68-69) 4 Mad HCR 115 
(1900) 23 Mad 70 

<!“> 21 Mad LJ 958: (12 Ind Cas 457) 

,< 22 ) i 5 „ Mad 612: < AIR 1922 Mad 311 FB) 

(49) ILR (1949) Nag 426: (AIR 1951 
Nag 428) 

<| 2 2> 1 Luck 83: (AIR 1926 Oudh 186 (2)) 20, 2 
2 Luck 575: (AIR 1927 Oudh 204) 2 

(49) AIR 1949 Pat 237: (26 Pat 561) II 

CHANDRA REDDI J: This second appea 
has come before us as it was referred to i 

IL n iL by ° n r e ,°. f . u , s - h .aying regard to the di 
0t i udlclal option on the main point 
ivolved in the appeal. 

(2) Defendants 1 to 8 are the appellants ir 
,!c secon <* appeal. The facts, so fa? as is n l 


1( 

1C 

is 

23 A 
12 


i: 


cessary to'appreciate the question involved in 
the second appeal, may be briefly stated: 

(3) The suit house orginally belonged to Kha- 
sim Peeran. This was built by him on a portion 
of a plot of land shown asABCPEFGin 
the plan attached to the plaint. In the family 
division amongst the brothers, the site, on 
which the suit house is built, was allotted ‘o 
Khasim Peeran and, subsequently, he built 
thereon the suit house. In discharge of a dower 
debt, Khasim Peeran transferred this house to 
his wife, Basiri Bibi. Basiri Bibi, in her turn, 
sold this house to the plaintiff in or about the 
year 1941 for a consideration of Rs. 250. After 
the death of Khasim Peeran, a creditor of his 
filed a suit on the foot of a promissory note, S. 
C. No. 54 of 1941 on the file of the District Mun- 
sif’s Court of Prodattur and obtained a decree 
thereon. In execution of the decree, 1/4 share 
inABCDEFG was sought to be attached. 
Thereupon, the defendants intervened with a 
claim petition. Ex. P. 5. which was allowed 
with the consequence that what was sold was 
the site marked C D E F in the plan on which 
the suit house stood. This was purchased by 
the decree-holder himself. The defendants once 
again came forward with a claim petition for 
redelivery of the properties, as though they 
were once in possession and were dispossesod 
by the auction purchaser. Evidently, this was 
not resisted by the auction purchaser, with the 
result that the claim was allowed. Since the 
present plaintiff was not a party to that claim 
petition, another application, E. A. No. 617 of 
1943, which has given rise to this second appeal, 
was filed by the defendants impleading the pre¬ 
sent plaintiff as a party, for removal of ob¬ 
struction and for re-delivery. This application 
though it purports to be under S. 141 or 151 Ci¬ 
vil P. C. seems to be really one under O. 21 R. 
100. Despite the opposition of the present plain¬ 
tiff, the claim petition was allowed by the Dis¬ 
trict Munsif of Prodattur and the plaintiff was 
directed to put the defendants in possession 
thereof. This led the present plaintiff" to insti¬ 
tute a suit for a declaration of his title to the 
property based on a sale deed executed by the 
widow of Khasim Peeran in his favour and also 
for a declaration that the property was not li¬ 
able to be redelivered to the defendants. 

(4) The suit was resisted on various grounds 
the chief of them being, that the plaintiff hac 
no title to the suit property as the oral conve¬ 
yance in favour of his vendor by her husband 
in consideration o'f her dower debt was not va¬ 
lid. 


nidi c-uuri, lIiai ine 

transfer of the suit house in favour of his wife 
by Khasim Peeran in consideration of the for¬ 
mer’s dower debt is not valid, as it was not 
evidenced by an instrument duly registered de- 
creed the suit on the ground that the plaintiff 
was entitled to a possessory lien till the dower 
debt of his vendor was discharged. In the re 
suit, a decree was granted in terms of the re¬ 
liefs prayed for in the plaint. 

,. (6) . ° T n appeal by the defendants, the Subor¬ 
dinate Judge confirmed the decison of the trial 
Court not only on the ground of possessory 

J*?"’J* 1 VL 011 .^additional ground that the 
transfer by Khasim Peeran of the suit property 
in favour of his wife, in consideration of her 

1°"" d6b ’ Wa S “Mba-bU-ewaz” and. therefore 
though not evidenced by a registered jnstru- 
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ment, was effective with the consequence, the 
vendor of the plaintiff had a valid title to the 
suit house, which he could convey to the pre¬ 
sent plaintiff. The defendants, who were ag¬ 
grieved by this judgment, have preferred the 
present second appeal. 

(7) The main question that this second ap 
peal raises is one touching the validity of the 
oral transfer of the suit house by Khasim 
Peeran to his wife in consideration of her 
dower debt. On this question, the prepon¬ 
derance of authority seems to be in favour of 
the view, that such a transaction is a sale with¬ 
in the meaning of S. 54 of the Transfer of Pro¬ 
perty Act and will not be valid unless it is 
accompanied by a registered document. 

(8) The leading case on the subject is ‘AB¬ 
BAS ALI v. KARIM BAKSH\ 13 Cal W N 160, 
which is the foundation of several decisions not 
only of that Court, but also of other High 
Courts. There one Shikdar made an oral gift 
of a portion of his property in favour of his 
wife, both in satisfaction of her dower debt 
and a share she would have on his death. The 
validity of the gift fell to be considered in the 
suit. When the matter went up in appeal to 
the High Court, a Bench of that Court regarded 
the transaction as a ‘hiba-bil-ewaz* of India, 
though strictly, it was not a ‘hiba-bil-ewaz’. and 
held that it was a sale governed by the pro¬ 
visions of S. 54 of the Transfer of Property 
Act. and not a pure ‘hiba* or gift. 

(9) This was followed in ‘SATULAL BHAT- 
TACHARJEE v. ASIRADDI SHEIKH*, 38 Cal W 
N 743 and also in ‘SARIFUDDIN MAHOMED 
v. MOHIUDDIN MAHOMED’, 54 Cal 754. 


(10) The same view was adopted by the 
Patna High Court also. In ‘MAHOMED USMAN 
v. AMIR MAIN’, AIR 1949 Pat 237: 26 Pat 561 
a Bench of that Court held that such a transac¬ 
tion was a sale, falling within the scope of 
S. 54 of the Transfer of Property Act. This 
principle is affirmed by the Lahore High Court 
in a number of cases, and it is sufficient to 
refer to two of them. ‘FATEH ALI SHAH v. 
MAHOMED BAKHSH’, 9 Lah 428 and ‘GOPAL- 
DAS v. SAKINA BIBI*. 16 Lah 177. In ‘FATEH 
ALI SHAH v. MAHOMED BAKSH*, 9 Lah 428, 
one Shah Muhammad executed a deed, which 
purported to gift to his wife certain of his pro¬ 
perties, to which she was to have absolute title, 
in lieu of her dower debt as well as her right 
of maintenance. The learned Judges before 
whom the matter came up in appeal expressed 
the opinion that though the transaction was 
described as a gift, it was really a hiba-bil- 
ewaz’. which was tantamount to a sale. This 
was followed by another Bench of that Court 
in ‘GOPALDAS v. SAKINA BIBI. 16 Lah 1/7. 

(11) In ZAINAB BI v. JAMALKHAN’, ILR 
(1949) Nag 426, a Bench of the Nagpur High 
Court held that a transfer of immovable pro¬ 
perty by a Muhammadan husband in favour ox 
his wife, in discharge of her dower debt 
was a sale and not a-pure ‘hiba’ or gift. 

(12) We may now refer to a decision of our 
High Court in ‘KHAMRUNISSA v. HAZARATH 
SAHIB’, 21 Mad L J 958. In that case, under 
a registered instrument a Muhammadan hus- 
band conferred a life-estate on his wife in 
some property in consideration of the latter s 
dower debt and which had to devolve on her 
death on his heirs. After her death, her grand 
daughters claimed that property, under a gift 


deed from her, on the ground that under the 
Shafi school of Muhammadan law, a gift for 
life could not be made and. therefore, such a 
gift should be construed as a gift of an absolute 
estate. Sundara Aiyar and Phillips JJ. before 
whom the appeal came on for hearing, thought 
that it was unnecessary to decide that question 
as in their opinion, it was not a gift but a 
sale and, therefore, a life estate could be con¬ 
veyed under that document. This is what they 
observe at page 960: 

“It has been decided both by this Court and 
by other High Courts that a transfer of pro¬ 
perty to a Muhammadan lady for a term by 
her husband in consideration of dower must 
be regarded as a sale—See ‘SAHIBA BEGUM 
v G. ATCHEMMA’, 4 Mad HCR 115; 'GU- 
LAM MUSTAFA v. HURMAT*, 2 All 854: 
•ABBAS ALI v. KARIM BAKSH’, 13 Cal WN 
160 and also ‘Baillie’s Digest p. 122’. Such a 
transfer was regarded as unimpeachable ir 
‘MUBARAK-UN-NISSA v. MAHOMED MUN- 
SUB HASAN KHAN*, 33 All 421. There is 
nothing in the Muhammadan law, so far as 
we are aware, against the legality of such a 
transfer.” 


(13) A different note was struck in some of 
the decisions of the Allahabad High Court, 
though the statement of law contained in 
earlier rulings of that Court is in accordance 
with the principle stated above. In ‘FIDA ALI 
v. MUZAFFAR ALI’, 5 All 65, Mohmood J. deli¬ 
vering the judgment on behalf of the Bench, 
held that a transfer of immovable property by 
a Muhammadan husband in favour of his wife 
in consideration of her dower debt was a sale 
giving rise to a right of pre-emption. The same 
view was shared by Sulaiman C. J. and Banerji 
J in ‘SAIFUR BIBI v. ABDUL AZIZ KHAN 
1931 All L J 951. The learned Judges decided 
that transfer of property made in lieu of an 
existing debt in cash would be a transfer for 
price, so as to bring it within the meaning of 
S. 54 of the Transfer of Property Act . 

(14) But in ‘MT. KULSUM BIBI v. SHIAM 
SUNDER LAL’, AIR 1936 All 600, a Bench of 
the same High Court differed from the earlier 
view and came to the conclusion that a tnmsac- 
tion called “hiba-bil-ewaz” was not a sale but 
a gift. The grounds, upon which the ,e . an J?° 
Judges reached that decision, was that tne 
transaction involved two reciprocal gifts (U 
gift of immovable property by the husband in 
favour of the wife, and (ii> gift by the wife of 

her dower debt in favour of t A he 0 '^ I sband H ?,o d 
secondly, in ‘KAMARUNNISSA BIBI v. HUS- 
SANI BIBI’, 3 All 266 (PC), the Judicial Com¬ 
mittee decided that a trans-fer of immovable 
property in favour of his wife in discharge of 
the dower debt was not a sale but a gilt- 

(15) We shall first refer to the decision. of 

the Judicial Committee in, KAMARUNNISSA 
BIBI v. HUSSANI BIBI’, .3 All 266 (PC). In> that 
case, two issues were raised (0 whether there 
was consideration for the transfer ® f JJgJ 
and (ii) whether the gift was t£ 

delivery of possession of the property. T 
trial Court held that there was ^ of pos- 
deration for the transfer nor delivepy t 
session and therefore no t>« e P a * ie g e ld that 
wife. On appeal, the ^‘^ b iri „ ra ti on for the 
though there was n °J°"* ? d er inasmuch as 
transaction, the gift wasi the property, 

the donee was put m possession or tne p 
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On further appeal to the Privy Council, their 
Lordships of the Judicial Committee held that 
it was valid, both as a gift for consideration 
and also as a pure gift, since the gift was ac¬ 
companied by delivery of property. At page 
268 of the report, their Lordships observed 
that, if the possession was changed in con¬ 
formity with the terms of the gift, that change 
of possession would be sufficient to support it 
; even without consideration. It is thus clear 
that their Lordships were not considering the 
question whether the ‘hiba’ was a sale and 
therefore, required registration, or, was merely 
a gift. All that their Lordships decided was 
that the transaction was in either way a valid 
one. Further, it must be remembered that this 
decision was given prior to the enactment of 
the Transfer of Property Act. So, we do not 
see how this decision can lend any support to 
the view taken by the learned Judges in ‘MT 

“ 6 BI BI v. shiamsunder'laL-, air 

(16) As regards the ground that the transac- 
tion involved two reciprocal gifts, we do not 
think there is any basis for the view. It looks 
to us that there is only one transaction, both 
the transfer of property and the discharge of 
the dower debt forming parts of the same Iran- 
section. In dealing with the question whether 
it involved two reciprocal gifts or was only 
°M n l transa f tlon ; Ameer Ali in his book on 

sfates* nma d an Law 4th Edn ^ vo1 - 1 page 162 

"And the rules stated above do not. therefore, 
what m modern times is called a 

i 1 y h,ch is a transaction of 

3 S i„ different nature, and partakes to a 
certain extent of the second kind of *ewaz’ 
mentioned in the Fatawai Alamgiri viz 
where it is stipulated in the contract. In 

tk!n i« ,r !r °m ‘ Hlba 'bil-ewaz\ the considera- 
“SP ‘ s directly opposed to the obiect of the 

Sj? b . oth be ‘ n ? <in case’; there is no sugges- 

The gfant e a S m thp SUbSe ^ Uen V t0 ,he contra ct. 
L?® 4 grant a .? d the consideration are parts of 

one transaction A ‘hiba-bil-ewaz’, therefore 

mutuaf 6 • 31 - lts legal * nc *dents. In sale,’ 

der ho . ls f not ,. requisite to ren- 
? er Jhe contract valid and the terms 

m which a contract of this kind is entered 
nto imply “that the articles opposed 
to each other are present” and that there is 

others E fraud eitber P 3 * 7 suffering from the 
,. ud- 1 have given vou this for 

sent ¥ the cons *deratio n is pre- 

receive ft ? r the p ^ son will take care to 
and S befo *? P artln g with his property 
ouali/inf 1 ’i th u r fu 0re - annexe s to it the 

I( S y aSd a , h f S h . w,th reea « <° 

decisions 11S W h?l n 1f eisai 3 r f ? refer to the various 

asSNasaass 

lh (I *MT l \SrsUM f ?mr AUahabad Hi *h Court 

mZfsS IT"' ^ thC Ieamed Judge 


was in effect the same as in ‘KULSUM BIBI 
v. SHIAMSUNDER LAL’, AIR 1936 All 600, 
and it is not, therefore, necessary to deal with it 
(19) The conflict between the earlier view and 
the later view of the Allahabad High Court 
was resolved by a Full Bench of the Allahabad 
High Court in ‘GHULAM ABBAS v RAZLA 
BEGUM’, AIR 1951 All 86 (FB). In that case, 
‘hfre is a learned discussion of the subject and 
all the leading cases are collected. The opinion 
expressed by the Full Bench is in conformity 
with the view prevailing in the High Courts 
of Calcutta. Patna, Lahore, Nagpur etc. The 
learned Judges overruled the two Bench deci¬ 
sions of the Allahabad High Court in ’MT 
KULSUM BIBI v. SHIAM SUNDER LAL*. AIR 
1936 All 600 and ‘MT. KULSUM BIBI v 
BASHIR AHMED’, ILR (1937) All 285. It was 
laid down there that the dower debt, when as¬ 
certained, was a debt the discharge of which 
will amount to payment of “price” within the 
meaning of S. 54 of the Transfer of Property 
Act, and therefore, the transfer for considera- 
tmn of such a debt is a sale, which requires a 
written instrument duly registered. 

(20) We shall now turn to the decisions of 
he Lucknow Court, whose view is similar to 
“} at taken in ‘MT. KULSUM BIBI v. SHIAM 
SUNDER LAL\ AIR 1936 All 600 and 'MT 
KULSUM BIBI v. BASHIR AHMED’ ILR 
(I 93 /) All 28a. We may first refer to the deci- 

y mArn/Sm, BASHI R AHMAD v MT. 
ZUBAHIA KHATUN . 1 Luck 83. In that case 

tbe “> n that arose for consideration was 

W *M th i5 r tbe j ,ans * er of immovable property by 
a Muhammadan husband in favour of his wife 
in consideration of her dower debt is subject 
n f ht of pre-emption. The learned Judges 
nflf tha j 3 Muhammadan wife entitled to pro- 

t P n tho U riS s y ch a transa ction was not entitled 
LT" gh l° f pre - em P t >on as, in their opinion, 
the transaction was not a sale. This decision 

HriQcf a m r b DTDr? n ‘KAMARUNNISSA BIBI v 
HUSSANI BIBI, 3 All 266 (PC) and on the 

- tU a m n a ‘ tl ? e discharge of the dower debt is 

TrL a # Pnce « W i th,n the meanin g of S. 54 of the 
Transfer of Property Act. According to the 

Jud ?- es ’ „ the claUn for a debtf being "a 

mill i Ctl0n no P 3 ^^ of money or pro- 

don Th P o a L m ° n ! y T i V nV0lved in the transact 
,??• , T P e teamed Judges observe thus* 

A f ,ai /" for a d ebt is a "chose in action” 

? RYAlLVH te 'T 1 incidents—See 

White ann SSS'®? ’ a P d notes unde r it in 

98 fllh fhJ cases . Vol. I p 

98. 8th Edn. Where does then payment of 

money or a promise to pay money come in 

this transaction? Nowhere.” n 

We do not think that we can aeree witu 

learned Judges in their conclusion that the dis & 

charge of an existing debt, which is an L ' 

tamed sum does not amount to a price within 

of cases, the expression price^ame to 

the ^charge °f a pre-existing liability if 

the following passage' from H™ia“ dgCS quole 
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“If a man marries a woman without settling 
on her any dower and afterwards settles on 
her a house as a dower the privilege of ‘shuf- 
fa’ does not take place, the house being con¬ 
sidered in the same light as if it had been 
settled on the woman at the time of marri¬ 
age. It is otherwise where a man ‘sells’ his 
house in order to discharge his wife’s dower 
either proper or stipulated; because here 
exists an exchange of property for property. 

Then, they posed the question “what difference 
in principle can it make whether the propert> 
is transferred as dower, or. in lieu of dower.” 
We have only to observe that they have over¬ 
looked the ditference, which is an obvious one. 
In one case, i.e., where the property transferred 
is by way of dower, no question of any fixation 
of price arises because the property itself is 
given as dower and there is no transfer of any 
property in exchange for a price, whereas in 
the other case of dower, the property is ex¬ 
changed for a price. In the latter case, the price 
is an ascertained sum of money, which was 
payable to the vendee. The decision ‘CHAU- 
DHRI TALIB ALI v. MT. KANIZ FATIMA 
BEGUM’, 2 Luck 575, followed the earlier deci¬ 
sion in BASHIR AHMED v. MT. ZUBAIDA 
KHATUN’. 1 Luck 83. It may be observed 
that these two decisions are in conflict with 
some of the earlier rulings of that Court. In 
this context, we may quote the observations of 
the Judicial Committeee of the Privy Council 
in ‘HITENDRA SINGH v. MAHARAJAH OF 
DARBANGA’, 7 Pat 500 at p. 508. “Under 
Muhammadan law, a transfer by way of 
‘hiba-bil-ewaz’ is treated as a gift”. We may 
now usefully refer to a passage from Baillee’s 
Digest of Muhammadan law. which is only an 
abbreviated reproduction of Fatwa Alamgiri; 

“Hiba-bil-ewaz means, literally, gift for an 
exchange and it is of two kinds, according as 
the ‘ewaz’ or exchange is, or is not, stipulat¬ 
ed for at the time of the gift. In both kinds 
there are two distinct acts; first, the original 
gift, and second, the ‘ewaz’ or exchange. But 
in the ‘hiba-bil-ewaz’ of India, there is only 
one a?t; the ‘ewaz’ or exchange, being in¬ 
volved in the contract of gift as its direct 
consideration and all are agreed that if a 
person should say “I have given this to thee 
for so much”, it would be a sale; for the defi¬ 
nition of sale is an exchange of property 
and the exchange may be effected by the 
word “give” as well as by the word "sell”. 
The transaction, which goes by the name of 
‘hiba-bil-ewaz’ in India is. therefore, in rea¬ 
lity not a proper ‘hiba-bil-ewaz’ of either 
kind, but a sale and has all the incidents of 
the latter contract. Accordingly, possession 
is not required to complete the transfer of 
it though absolutely necessary in gift and 
what is of great importance in India, an un¬ 
divided share in property capable of divi¬ 
sion may be lawfully transferred by it. 
though that cannot be done or by either of 
the forms of the true ‘hiba-bil-ewaz’.” 

On these authorities both judicial and textual, 
' e have come to the conclusion that the ‘hiba- 
°waz* so-called in India is a sale within 
\meaning of S. 54 of the Transfer of Pro- 
oertv Act and unless made by a written in¬ 
strument duly registered, will not convey title 
to the person, in whose favour such a convey¬ 
ance is made and an oral conveyance of im¬ 
movable property worth more than Rs. 100 to 


the wife by a Muhammadan husband is not 
valid. 

(22) On behalf of the respondents, Mr. Kup. 
puswami tried to support the judgment of the 
lower appellate Court that such a transaction 
is not a sale. The learned counsel adopted the 
reasoning of the learned Judges in ‘MT. KUL- 
SUM B1BI v. SHIAM SUNDER LAL\ AIR 
1936 All 600 and ‘MT. KULSUM BIBI v. BA¬ 
SHIR AHMED’. ILR (1937) All 285 and the 
Lucknow cases, which have been referred to. 
It is not necessary for us to deal with these 
arguments as we have already disposed of the 
same, while dealing with the decisions in ‘MT. 
KULSUM BIBI v SHIAM SUNDER LAL\ AIR 
1936 All 600 and the intermediate Allahabad 
view and the Lucknow view. 

(23) In addition Mr. Kuppuswami relied on 
a decision of this Court in ‘MADAM PILLAI 
v. BADRAKALI AMMAL*, 45 Mad 612 (FB). 
According to the learned counsel, the ruling in 
‘MADAM PILLAI v. BADRAKALI AMMAL’, 
45 Mad 612 (FB), is authority for the proposi¬ 
tion that actual payment of money is neces¬ 
sary to constitute “price” within the meaning 
of S. 54 of the Transfer of Property Act. We- 
do not think we can agree with this argument. 
All that is laid down in ‘MADAM PILLAI v. 
BADRAKALI AMMAL’. 45 Mad 612 (FB), is: 

“Price includes money only, for if the thing 
given in exchange for land consists of goods 
and not money there is no sale but an ex¬ 
change. A transfer not made in exchange 
for a money consideration e.g., a transfer 
made in pursuance of a compromise of a 
family dispute would not be a sale and might 
be altogether outside the provisions of the 
Act.” 

Far from supporting the contention of the 
learned counsel, it lays down that price can. 
be the discharge of a pre-existing debt. The 
observations of the learned Chief Justice at 
page 617 disposes of this contention of Mr. 
Kuppuswami. 

“Now, price has a well defined meaning. It 
means money but not necessarily money 
handed over in current coin at the time but 
includes money, which might be already due 
or might be payable in the future.” 

(23A) The ruling in ‘MUHAMMAD ESUPH 
RAVUTAN v. PATTAMMA AMMAL’, 23 Mad 
70, is relied on for substantiating the con¬ 
tention that ‘hiba-bil-ewaz’ is not a sale but a 
gift. We do not think there is any scope for uos 
contention because nowhere in the decision is 
any such statement of law made. All that was 
decided there was that a gift for consideration 
could be valid even though it was not accom¬ 
panied by delivery of possession of the Property 
They described such a transaction as a mr 
consideration, which can only mean a sale ine 
passage in that judgment, which was called m 
aid by Mr. Kuppuswami is this: 

“That in such a case transfer of seizin 
necessary is clear from the Privy Council case 
of ‘RANEE KHAJOOROONISSA v. JML 
ROWSHAN JEHAN’, 2 Cal 184 (PO c,te “ 
for the respondent. The Muhammadan law 

rules relating to sales and exchanges.^- 

which the appellant’s vakil laid ^uch stress 
have really no bearing in a case We th«s. 

We do not think this passage can give nse to 
the contention that ‘hiba-bil-ewaz ;is .g * 
sale within the meaning of the Tran, ter ol 
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Property Act. There, it was decided that though fore the suit of the plaintiff, so far as it claims 

the uonee was not put in pulsion w ue declaration of his title based on the oral saleTn 
pioptsny, a valid tule passed lo tne aunee. Tnac favour of th* j • sale ln 

can umy be on ihe oasis mat it was not a gut ed should fSl * faU$band iSConcern - 


but a transaction supponed by con^iuei avion 
i.e., a saie. 

(24) Mr. Kuppuswami next urged that Ameer 

All ft M % ft* K O O IV . Bft A ft ft ft aft ft . m ft % .. ^ I .... aft. T"* ft 


All in ms oook on iviunaminaaan Law (4tnEan.) vacated On thp °f • ? S <r t0 b ? 

at naee 713 said mat the nensmn of iwnnmcnii ... \ _ nd ngs that the plaintiff and 


(27) But this does not dispose of this appeal. 
We have next to consider whether the order in 
E. A. No. 617 of 1943 is sustainable, or, has to be 


at page <13 said mat the decision of ivianmoou, his vendor wer« 

J. in -FlLiA ALI v. M yOLVfXAR ALl’, 5 All thrm^honf i l m po^sion ° 4 f tne f P ro Perty 

65, is erroneous. The relevant passage at page nroDertv to iht' r!v Ce the lrai } sfe f °* the 
713 may be extracted; propicity to the plaintiffs vendor by Khasim 


- - - * -- — * v * ‘-'j rvuuoiiu 

•‘When a property is conveyed to a wife in have^emamedln p^ssSnof the^pert^we 

djscnarge ol tne aower deDt, tnere is aiso do not think that the summary order dir/jtine 

no ngnt of pre-emption. But wnen a house the removal of the obstruction said to have 

is sold o a thira person in order to enable been caused by the plaintiff and ?he redeliverv 
the husband to satisiv with ihp nmrpoHc ___ _•. ....... .. ... . e reaenvery 


the husband to iatisly with the pr^ ofthe prepert? iHusTataabteWe d! 
tnereoi tne dower of his wife, tne ngnt of stand how the defendanis could maintain 
pre-emption comes into operation.- plication either under O 21 R 97 ?O 2? T 

^ } h * ?f. ci !i on in i°° l^ e _ CivU P - c - . It must' be remembered! 


: tX . • 1 " wai (iic ueuisiun in v^ivn u. it must be rememhprpd 

•FIDA ALI v. JVIOZUFFAR ALI,’ 5 All 65. ap- that they were never in possess^ 0 ? the suU 
pears to proceed on a wrong interpretation of Property. Hence they have no right to maintain 
the iaw. In this case, it must be remembered an application either under O 21 R 97 or O 9 \ 
that the learned author was dealing with the ?■ 100, Civil P. C. In this view of the matter t 
question whether a conveyance of immovable ls unnecessary for us to decide whether even 
property in favour of his wife in discharge of otherwise, E. A. No. 617 of 1943 was not liable 


dower debt gives rise to a right of pre-emption 
We are not concerned in this case with the 


to be rejected. - - " 3 “ dDie 

- (28) In this second appeal, it is not necessarv 


question whether such a transaction is subject fo u toconsider^whether he 

to the right of pre-emption. So, it is unnecessary e d to be % plaintiff is entitl- 

ter us to consider, wnich ot ihe two v.els ?s Odor’s dowe'r deb °S SU&SFZZ JP 
correct. The reason of the learned author for the plaintiff has pm o c g d and whether 

!i e th VieW M at f SUch a transaction is not subject This question may be rSanTTn othe?' SSt 
to the right of pre-emption is stated in ihe fn; repdinrre ; ^ ...u ' , . ln other P r <>- 


to the right of pre-emption is stated in the foi 
lowing words; 


ceedings, 1 . e. when the defendants seek to dis- 
possess the plaintiff. Consequently, the order 

Of the Hictri/'f HiT.* _ . lutr 


um. ... ° consequently the order 

The wife conveying to the husband and ‘vice <* the District Munsif in E. A No 617 of mT 

1 versa d ° "ot thereby introduce a stranger has to be vacated with the result that the olain 
among co-sharers or neighbours.” tiff i s allowed to retain possession of h7 n S' 

Our decision is confined to the question whether ty till he is dispossessed in other and P annrn" 
it !S a sale within the meamng 0 £ S. 54 of the Priafe proceedings. The decrees ofThe S ' 
Transfer of Property Act. below will be confirmed subject to the deteUon 

(25) Next reliance was placed by Mr. Kuppu- C ‘- \ the trial Court’s decree. I n v£ v o f 

Bwami on a passage in Mulla’s Transfer of Pro- **•« fact that the plaintiff has succeeded oarti 

DCrtv Art. at n 9Q7 /'IrA . ally. WP thinlr »t •'» 7. . tc ” ca P a rU- 


77 a V m muuas xransier of Pro- ‘V» c V. 1 ine P*amti!f has succeeded narti 

party Act, at p. 297 (3rd Edn). Referring to the ? ^ we think it is desirable that the parties 
decisions, which have taken the view that such bear the,r respective costs throughout P 
a transaction as involved in his case, is sale wi- CRK/RGD Orripr . 

thin the meaning of S. 54 of the Transfer nf __ Order accordingly. 


i --- mi. Mtn uiai oUUll 

a transaction as involved in his case, is sale wi¬ 
thin the meaning of S. 54 of the Transfer of 

property Act, the learned author remarked 
thus: 

But in some cases such a transaction has 
been held to be a sale on the ground (submit- 
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ted to be erroneous) that the eSctio'aTf the' v. S. C. SivaSS 

^ We » ls e ^ uiva ^ en ^ to the payment of pondents. another, Res- 

City Civil Court Appeal No 55 nf io 4 o r>/ 
Despite the high authority of the book and the 3 ' 10 ' 1950 - ’ ' 

J es P e ^ we have for the learned author, (a) Contract Act (18721 s m a 

to - Validity'(Release^ 3 ~ 


that j" • •- wpuuun 

that these decisions are erroneous. In this con- 

* e *? a y refe r to a passage at p_305 in the 
same book. 

•‘The transaction called the ‘hiba bil ewaz’ of 
India has been held to be a sale, so that if the 
property i S immovable property of the value 
oi Rs. 100 or upwards, it must be effected by 
a registered instrument.” y 

At this place, the learned author does not ex- 
Press any opinion of his. 

(26) l n this situation, we have to reject the 


~ A * r ! miss !, on ‘Praesenti’ which is sus- 

i^vaUd but'7 cerlain future even t occurs 
is vahd but an agreement to remit in futu¬ 
re requires consideration if it is to be a 
binding contract. If in a case the plea 

fhl°TJr S to an . agreemen t to remit, proof of 
h /t^= ent ! S Unava ‘bng to the party 
as the agreement must fail for want of con- 

S‘t rat ’ on al though the agreement may not 
offend against S. 92, proviso (4), Evidence 

Act - & 63 


jst sm; tx rs Act - s - 63N -*• 7: 

^ ««™»l ernnot be suslatoed. iSK am ' ment <0raI - Ex. 
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A plea that notwithstanding the recitals 
in the promissory note for interest the 
parties at the time of its execution agreed 
that no interest should be charged comes 
within the mischief of S. 92. It is a colla¬ 
teral agreement altering the legal effect of 
an instrument. (Para 7) 

Anno: Evidence Act, S. 92 N. 28. 

C Narasimhachariar and M. E. Rajagopala- 
chariar, for Appellant; M. S. Ramaswami Iyer, 
for Respondents. 

REFERENCES: Court war/ Chronological / Paras 
(•38) AIR 1938 PC 198: (32 Sind LR 810) 7 

(’04) 28 Bom 66: (5 Bom LR 689) 4 

(’ll) 34 Mad 156: (20 Mad LJ 383) 2 

(’28) 55 Mad LJ 1: (AIR 1928 PC 99) 4 

(’30) 53 Mad 127: (AIR 1929 Mad 794) 4. 6 

(’36) 1936 Mad WN 205: (AIR 1936 Mad1 380) 5, 6 
(’36) 71 Mad LJ 850: (AIR 1937 Mad 261) 6 

JUDGMENT: This appeal arises out of a 
suit for recovery of the amount due under a 
promissory note executed by the defendants in 
favour of the plaintiff on 2-3-1948 for Rs. 2750 
payable with interest at 9 per cent per annum. 
The answer of the defendants was that althougn 
they had executed the promissory note it was 
unenforceable on account of an agreement in 
bar of the suit, which they detailed as follows 
in their written statement: 

(2) “The plaintiff along with Rudrakoti Muda- 
liar. Kuppuswami Mudaliar and Arumuga 
Mudaliar are carrying on business in part¬ 
nership under the name and style of Gana- 
pathi Palaighat Company. They owned a 
casuarina tope planted on land belonging <-0 
the local temple. The first defendant is 
carrying on business in firewood in Madras 
and the second defendant is only working 
under him. In or about February 1948 the 
plaintiff and his partners agreed to sell the 
tope to the first defendant for Rs. 7750 with 
an advance of Rs. 500. At this time there 
was considerable dispute between the trus¬ 
tees of the temple and the villagers that land 
belonging to the temple was leased out 
for a nominal rent in the name of a son of 
one of the trustees and they sub-leased 
it to the plaintiff and his partners 
and made a huge secret profit. There 
was also control restrictions about the 
sale of firewood. In this state of things 
the plaintiff and his partners insisted on a 
separate agreement showing that the sale ot 
the tope was for Rs. 2000 only and two pro¬ 
notes for Rs. 5000 and Rs. 2750 making it 
appear that the pronotes were executed for 
cash consideration borrowed for business. Ac¬ 
cordingly the second defendant herein exe¬ 
cuted an agreement of sale of the tope in 
favour of Arumuga Mudaliar. Two pronotes, 
one for Rs. 5000 dated 26-2-1948 and the suit 
pronote for Rs. 2750, dated 3-3-1948 were 
also executed by the defendants, the former 
in favour of Rudrakoti Mudaliar and the 
latter in favour of the plaintiff herein It 
was then distinctly agreed and understood 
between the parties that in case these defen¬ 
dants sustained any loss owing to relaxation 
of control and other causes the plaintiff and 
hi? partners should remit Rs. 2000 out of the 
sale price. 

(3) Within a month or two after the sale 
all control restrictions were removed and the 
defendants sustained very heavy loss. The 


plaintiff and his partners in the presence of 
respectable panchayatdars reiterated the 
original agreement that they would forego 
Rs. 2000 and receive the balance of Rs. 5500 
only. The defendants paid various amounts 
from time to time amounting to Rs. 5000 and 
the pronote for Rs. 5000 was returned to him 
on 2-12-1948. As regards the suit pronote 
the plaintiff agreed that on payment of Rs. 
750 only he would discharge the suit 
pronote and return the same to the defen- v 
dants. As the defendants could not make 
up the said sum immediately there was 
some delay. In the meanwhile at the insti¬ 
gation of others and for reasons not known 
the plaintiff sent a notice dated 11-11-1948, 
demanding the full amount and before the 
defendants had time to reply the plaintiff 
has instituted this suit on 17-11-1948. 


(4) These defendants submit that though 
there was a recital in the pronotes for in¬ 
terest it was agreed between parties at the 
time of the execution of the pronotes that no 
interest should be charged and the terms will 
not be enforced. Rs. 5000 was paid without 
interest and it was accepted.” 


The issue framed on the pleadings was: “whe¬ 
ther the agreement pleaded is true & valid.” As 
the suit was taken up for trial, there was a 
preliminary objection taken on behalf of the 
plaintiff that no proof of such agreement could 
be adduced by the defendants in bar of his 
suit. The objection found favour with the 
Judge below who accordingly decreed the suit 
as prayed for. It was contended in this appeal 
by Mr. Narasimhachariar that the view taken 
by the Court below is wrong. 


(2) Learned counsel placed strong reliance 
on a ruling of this Court reported in ‘MATHEW 
HENRY ABRAHAM v. THE LODGE “GOOD 
WILL”. 34 Mad 156, in support of his attack 
against the judgment of the Court below. In 
that case the learned District Judge of Bellary 
dismissed the suit there in question brought 
by Mr. Henry Abraham as executor of Mathew 
Abraham for recovery of money due on a pro¬ 
missory note executed on the 12th November 
1891 in the latter’s favour by certain office 
bearers of the Lodge “Good Will”, No. 465, of 
Bellary on the ground that although the docu¬ 
ment marked as Ex. IV in the case and exe¬ 
cuted by Mathew Abraham on the 21st Feb¬ 
ruary 1902 was not operative as a release, yet, 
since the Lodge regarded it as such, being led 
so to regard it by the conduct of Mathew Ab¬ 
raham at the time of its execution and com¬ 
pleted the building of the Lodge premises on 
the faith of such belief, the plaintiff was es¬ 
topped from enforcing his claim. No estoppel 
having been pleaded in the suit or raised by 
the issues or at any rate, proved by any evi¬ 
dence. this Court held that the District Judge 
was wrong in dismissing the suit on the giounct | 
of estoppel. The real question which thereupon 
this Court (Munro and Abdur Rahim JJ) had 
to consider was whether the District Judge was 
right in holding that Ex. IV was not a good 
and effective release. The judgment of the 
Court was delivered by Abdur Rahim J. who 
at page 157 of the report sets forthi the docu 
ment in these words in which it ran. 

“Know all men by these presents that I, 

Mathew Abraham, proprietor of Messrs. 

Abraham and Co. Bellary, do covenant and 
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agree with the Worshipful Master and War¬ 
dens of Lodge Good Will No. 465, for the time 
being, that if the Masonic Lodge building 
which has been burnt down is resuscitated. 
I shall have no claim, whatever, upon the 
building or any of the property of the said 
Masonic Lodge.” 

Dealing with the argument that the document 
could not be treated as a good release because 
^ there was no mention of the promissory note 
y there, the Court held that where a deed of 
release was silent as to the claim released, evi¬ 
dence 'aliunde* was admissible under S. 05 of 
the Evidence Act to show what claim was in¬ 
tended to be released. After coming to the 
conclusion that the promissory note claim was 
intended to be released by ’the document in 
question the Court proceeded to consider the 
further question of law* — which is the one 
material to the .present case—whether under 
S. 63 of the Indian Contract Act, the release 
in question could be regarded as invalid. The 
Court ruled, after discussing the authorities 
bearing upon the point, that it was not the 
intention of the legislature in enacting S. 63 of 
the Contract Act to depart from the English 
law, under which releases, contingent on the 
happening of a future event are valid, and 
that such releases are valid under the Contract 
Act. the only difference between the English 
Law and the Indian Law being that the for¬ 
mer requires consideration in the case of re¬ 
leases not under seal, while the Contract Act 
requires no consideration in the case of re¬ 
leases. 


(3) The distinction sought to be made by 
1 Mr. Narasimhachariar on the basis of this de¬ 
cision between a remission in 'praesenti' which 
is suspended until a certain future event occurs 
and an agreement to remit ‘in future* which 
clearly requires consideration, if it is to be 
a binding contract, is no doubt well-founded, 
however tenuous it may be on the facts of a 
particular case to which it may have to be 
applied. The distinction in my opinion is 
nonetheless real because thin. Reference may 
in this connection be made to Pollock and 
Mulla's Commentary on Indian Contract and 
Specific Relief Acts (7th edn.) at page 339: 

“An agreement to remit ‘in futuro’ clearlv 
requires consideration, if it is to be a binding 
contract. But this must be distinguished 
from a remission or dispensation which is 
made contingent on the happening of a future 
event. In such a case the remission is *in 
praesenti*, though it is suspended until the 
event occurs. The holder of a promissory 
note from the officers of a masonic lodge 
agreed in writing to make no claim 'if the 
lodge building which has been burnt down 
is resuscitated*. He cannot sue on his note 
after the lodge is rebuilt. It would be mon¬ 
strous if he could.” 

(4) To turn to the agreement pleaded in the 
written statement in the present case in order 
to see how far the ruling relied upon by learn¬ 
ed counsel is applicable, we have first'to take 

of the fact that so far as the agreement 
pleaded in paragraph 2 is concerned, it 
something contemporaneous with the execution 
of the promissory note and directly offends 
against S. 92 of the Indian Evidence Act. So 
^asthe agreement referred to in paragraph 
*?} } h written statement is concerned it :s 
said to have been a reiteration of the onginal 


agreement that the plaintiff and his partners 
would forego Rs. 2000 and receive the balance 
of Rs. 5500. Assuming that notwithstanding 
the reference in paragraph 3 of the written 
statement to a reiteration of the original agree¬ 
ment within a month or two after the sale, the 
agreement referred to in paragraph 3 has to 
bo treated as something distinct and different 
from that referred to in paragraph 2 of the 
written statement, there still remains the ob¬ 
stacle in the way of the appellant arising out 
of the allegation 'in paragraph 3 that as regards 
the suit promissory note the plaintiff agreed 
that on payment of Rs. 750 only he would dis¬ 
charge the promissory note and return the 
same to the defendants. The plea deducibie 
from the written statement is therefore one 
of agreement to remit and not of remission. The 
distinction between the two is lucidly drawn 
by Ramesam J. in the judgment delivered by 
him on behalf of the Court consisting of 
himself and Jackson J. in ‘BALASUNDARA 
NAICKER v. RANGANATHA AIYAR\ 53 Mad 
127. At p. 135 of the Report we have these 
observations of the learned Judge which are 
relevant : 

“What S. 63 of the Contract Act permits is 
not an agreement to remit but an actual re¬ 
mission. That is. when a portion of the sum 
is paid, the creditor may say ‘I do not want 
the rest. You need not pay any more*. This 
last thing is therefore the essence of the 
transaction. A discharge extinguishing a 
debt, though on receipt of a smaller sum 
than that strictly due, is not an agreement 
substituting different terms for the original 
terms which will govern the further work¬ 
ing out of the obligation but an extinction 
of the obligation itself. Though such a dis¬ 
charge extinguishing a debt is generally ef¬ 
fected by creditors on the importunity or the 
request ’ of the debtors, still it cannot be 
said to amount to a contract which binds 
two persons and puts them to further obliga¬ 
tions. Where there is nothing more to be 
done, the whole thing is practically an act of 
grace on the part of the creditor. The request 
of the debtor is immaterial, and in law it is 
not a case of consensus of two minds ending 
in a contract, but merely a liberal act on 
the part of the creditor only.The obser¬ 

vations of the Privy Council in TIRM 
CHHUNNAMAL RAMNATH v. FIRM MOOL 
CHAND RAM BHANGAT', 55 Mad L J 1 dis¬ 
approving the decision in ‘ABAJI SIT ARAM 
v. TRIMBAK MUNICIPALITY*, 28 Bom 66. 
show that a remission of debt under S. 63 
is not an agreement between two persons, 
it is really the act of one person discharging 
at his will and pleasure the obligation of 
another.” 


In view of this distinction I am clearly of 
opinion that although the agreement pleaded 
in paragraph 3 of the written statement being 
not contemporaneous with the execution of 
the promissory note but subsequent thereto is 
capable of being proved without the provisions 
of S. 92 (4) of the Indian Evidence Act being 
offended against, such proof must of course be 
unavailing to the defendants. 

(5) L^anied counsel has drawn my attention 
tc a decision of Venkataramana Rao J report¬ 
ed in LAKSHMINARASIMHARAO v. RAGHA- 
VAMMA*. 1936 Mad W N 205. Therein ans- 
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wer lo a suit on a mortgage, the mortgagor 
pleaded an arrangement by which the mort¬ 
gagee was to enjoy one item of the mortgaged 
property for five years in full satisfaction of 
the mortgage. The plaintiff mortgagee con¬ 
tended that the arrangement was inadmissible 
in evidence under S. 92(4) of the Evidence Act. 
It was held that the arrangement was admissi¬ 
ble, for S. 92(4) of the Evidence Act prohibits 
only the admissibility of a subsequent oral 
agreement to rescind or modify any contract, 
grant or disposition of property which is by 
law required to be in writing or which has 
been registered according to the law in 
force for the time being as to the 
registration of documents, but does not 
preclude the admissibility of any transaction or 
contract in satisfaction or discharge of the 
obligation arising thereunder. No question as 
to the legal inefficacy of a mere agreement to 
remit as contrasted with an actual remission 
fell to be considered in that case. 

(6) One other decision which has been cited 
to me is ‘KRISHNASWAMI RAO v. SRINIVA¬ 
SA DESIKAN\ 71 Mad L J 850. That decision 
of Varadachariar & Horwill JJ. is practically to 
the same effect as the decision in ‘LAKSHMI- 
NARASIMHARAO v. RAGHAVAMMA’, 1936 
Mad W N 205, already dealt with. There what 
the learned Judges decided appears from the 
headnote which is as follows: 

“Section 92 of the Evidence Act does not pre¬ 
clude evidence being let in in proof of an 
oral agreement, otherwise valid and enforce¬ 
able, under which the mortgagee orally 
agreed that the mortgage amount should be 
settled at a certain figure—somewhat less 
than the amount due on the mortgage on a 
proper calculation—and that in full discharge 
or satisfaction of the claim under the mort¬ 
gage deed he would take certain properties 
by way of a sale for the amount. This 
arrangement does not contradict, vary, add 
to or subtract from the mortgage document.” 
The words “otherwise valid and enforceable” 
occurring in the sentence quoted are worth 
nothing, and if it is perfectly clear, as I have 
already held it is, that in view of the law as 
laid down in ‘BALASUNPARA NAICKER v. 
RANGANATHA AIYAR’, 53 Mad 127, -an 
agreement to remit has no legal efficacy about 
it, no useful purpose will be served by allowing 
evidence to be adduced of an agreement which 
is bound to fail. In the case in 'KRISHNA- 
SWAMIRAO v. SRINIVASA DESIKAN’, 71 
Mad L J 850, it is true that the question whe¬ 
ther even if it should be found that the agree¬ 
ment pleaded was true and valid, the agree¬ 
ment could be a defence to the action, when 
admittedly the agreement remained executory, 
was left expressly open. In my opinion the 
evidence of the agreement sought to be adduced 
by the defendants was rightly ruled out by the 
learned Judge below. 

(7) I may add one word in conclusion with 
reference to the agreement referred to in para¬ 
graph 4 of the written statement, namely, 
that notwithstanding the recitals in the promis¬ 
sory notes for interest the parties at the time 
of their execution agreed that no interest 
should be charged. That clearly is an agree¬ 
ment contemporaneous with the execution of 
the oromissory note which varies the terms 
of the original contract between the parties 
as reduced to writing. Clearly it is within the 


mischief of S. 92 of the Evidence Act, andi 
there could be no evidence in proof of it. As I 
ruled by Lord Wright in delivering the judg¬ 
ment of the Judicial Committee in ‘ROWLAND 
v. ADMINISTRATOR GENERAL OF BURMA’, 
AIR (25) 1938 P C 198, 

“It is necessary to distinguish a collateral 
agreement which alters the legal effect of 
the instrument from an agreement that the 
instrument should not be an effective instru¬ 
ment until some condition is fulfilled, or to 
put in another form, it is necessary to dis¬ 
tinguish an agreement in defeasance of the 
contract from an agreement suspending the 
coming into force of the contract contained 
in the promissory note.” 

The agreement as to the non-liability for in¬ 
terest pleaded in paragraph 4 of the written 
statement is, in my opinion, one which 
falls under the former category and is 
outside the latter category of agreements re¬ 
ferred to by Lord Wright in that case. For 
the reasons indicated in the foregoing I am 
clearly of opinion that the evidence sought 
to be adduced by the defendants was rightly 
shut out and the suit was rightly decreed by 
the Court below. 

(8) The appeal fails and is dismissed with 
costs. 

C.R.K./D.H. Appeal dismissed. 
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D. S. Duraiswamy Naidu, Appellant v. A. M. 
Muhammad Abbas Sahib, Respondent. 

Appeal No. 203 of 1947, D/- 7-9-50. 

Transfer of Property Act (1882), S. 55(4)(b) 
— Interest on purchase money. 

Section 55(4) (b) does not give the ven¬ 
dor an absolute title to interest in all cases 
irrespective of equities, and interest on the 
purchase money cannot be claimed so long 
as the vendor remains in possession of 
the property sold. (Para 3) 

Anno: T. P. Act, S. 55 N. 12. 

N. Gopala Menon, for Appellant; V. C. Veera- 
raghvan, for Respondent. 

REFERENCES: Courtwar/Chronological Paras 
(T2) 35 Mad 625: (10 Ind Cas 662) 3 

SUBBA RAO, J.: This is a plaintiff’s appeal 
against the decree and judgment of the Sub¬ 
ordinate Judge of Dindigul in O. S. No r 46 ot 
1945 in so far as the decree was against him. 
The plaintiff sold to the defendant a house in 
Dindigul. The sale-deed is dated 22 - 8 - 1 94o 
and was got compulsorily registered on 1-10- 
1945. The suit was filed for recovery of a sum 
of Rs. 15,500 being the balance of the unpaia 
purchase money due to the plaintiff under tnat 
sale-deed with interest thereon. The deien- 
dant contended that the plaintiff made default 
and that, in any view, the plaintiff would 
be entitled to interest for the 
defendant was put in possession of the prope ^ 
sold to him. The learned Subordinate Judge, 
on a consideration of the evidence, h 
there was no default on the part of the plain 
tiff in respect of the delivery of P os t s . e f ul\ ance 
therefore the suit for recovery 
of the purchase money was maintainable, out 


1958 Madar Sahib v. G-G. in Council (Panchapagesa Sastry J.) Madras 679 

he gave interest to the plaintiff only from 8-11- The Amending Act accepted this principle and 


1946 when the defendant was put in actual 
possession. The plaintiff contends that the 
said order was wrong and that he would be 
entitled to interest from the date of the sale, 
or at any rate, from the date when the defen¬ 
dant refused to take possession. 

(2) It is clear from the evidence that the 
plaintiff handed over the key of the house to 
the defendant only on 8-11-1946 during the 
pendency of the suit. But the plaintiff’s case 
is that he was ready and willing to put the 
defendant in possession from the date of the 
sale-deed itself and that indeed, he had kept 
the house vacant and permitted a retired sub¬ 
inspector and his family to live in the suit house 
as care takers. But it is also clear from the 
evidence that P. W. 1 himself kept in an upstair 
room of this house, under lock and key, his 
box, his bedding and a gun which he removed 
only on 23-11-1946, i.e., a fortnight after the 
key was so handed over to the defendant. In 
this state of the evidence, we must hold that 
the plaintiff continued to be in possession of 
the suit building till 8-11-1946. We have no 
doubt that the idea of the sub-inspector being 
a care-taker is an after thought and that it 
is only an ingenious attempt to get over the 
fact that the plaintiff continued to be in pos¬ 
session of the building. 

(3) The question of interest on the unpaid 
purchase money is governed by S. 55 (4) (b) 

the Transfer of Property Act. It reads: 
The seller is entitled, 

(b) where the ownership of the property 
has passed to the buyer before payment of 
the whole of the purchase money, to a charge 
upon the property in the hands of the buyer, 
any transferee without consideration, or any 
transferee with notice of the non-payment 
lor the amount of the purchase money, or 
any part thereof remaining unpaid, and for 
interest on such amount or part from the 
date on which possession has been delivered.” 
The words are clear and unambiguous, and do 
not lend scope for any argument. The plain- 
nff would be entitled only to interest from the 
hate on which possession has been delivered, 
-m this case, as possession was delivered onlv 
on 8-11-1946, the plaintiff would be entitled lo 
interest only from that date. The words 
irom the date on which possession has been 
delivered after the words "interest on such 
amount or part” have been added by the 

SeeHnn^a^ > \** ° f 1929 ' EVen 0n the 

st 2 >d before the amendment, this 

CHETTI v. SINNA 

< 2F ET ?V 35 Mad 625 ' that S - 55 (4) 
Transfer of Property Act does not give 

the vendor an absolute title to interest in all 

^J rreSP l Ct,Ve of ec > uities - and that interest 
I" ™ e Purchase money cannot be claimed so 
25* ®* th . e ve " dor remains in possession of 
zrf, Property sold. The reason of the rule is 
stated at page 627 as follows: 

in , Fry on Specific Performance, 
page 591, 4th edn., it is obviously inequitable 

w- e *uf enc ? of ex P ress and distinct stipu¬ 
le 1 ™ that either party to the contract should 
d the same . tim e enjoy the benefits 
2,°™ ng fl ° m P° t ssessi0 ^ ot the property and 
wose flowing from possession of the pur¬ 
chase money. The estate and the purchase 
•noney are things mutually exclusive." 


embodied it in the section. 

(4) The judgment of the learned Subordi¬ 
nate Judge is correct and the appeal is dismissed 
with costs. 

C.R K./R.G.D. Appeal dismissed. 
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_ G. Madar Sahib, Appellant v. The Governor- 
General of India in Council having his office 
at New Delhi (deleted) and others, Respon¬ 
dents. 

Appeal No. 547 of 1947, D/- 11-12-1950. 

(a) C. P. C. (1908), S. 80 — Notice under is 

mandatory and its terms cannot be ignored — 
Sufficiency of notice — Notice to Government — 
Suit against Railway administered by Centra] 
Government — Notice addressed to Secretary, 
Central Government, Railway Board, New Delhi 
held proper. AIR 1951 Mad 416 and AIR 1951 
Mad 502, Foil. (Para 4) 

Anno: C. P. C., S. 80 N. 10, 13. 

(b) Railways Act (1890), S. 72 — Delay in 
delivery — Consignment under Risk Note B 1 

— Delay not only unexplained but efforts to 
get at materials to establish actual misconduct 
frustrated by non-production of relevant docu¬ 
ments by deliberate act of Railway concerned 

— Misconduct held must be taken to be esta¬ 
blished and Railway could not escape liability 
under terms of Risk note apart from the proviso 
in risk note. L A. Nos. 57 and 87 of 1947, 

Rel- on. (P ara 6) 

Anno: Railways Act, S. 72 N. 11. 

K. Bhashyam, A. C. Sampath Ayyangar and 
T. K. Subramania Pillai, for Appellant; King 
and Partridge, for Respondents. 

REFERENCES: Courtwar/ Chronological / Paraa 

(’46) 1946-1 Mad LJ 267: (AIR 1946 Mad 366) 4 
(’50) 1950-2 Mad LJ 656: (AIR 1951 Mad 416) 4 
(’52) A. S. No. 543 of 1947: (AIR 1952 Mad 502) 

I. A. Nos. 57 and 87 of 1947 6 

JUDGMENT: This is plaintiff’s appeal 

against the decree of the Subordinate Judge 
Chittoor, dismissing his suit for recovery of 
value of mangoes sent by him for transport 
from Damalacheruvu on the M & S M Railway 
to Victoria Terminus, Bombay, on the G. I. P. 
Railway and for freight charges paid by him' 
The goods were consigned on 5-8-1945 and he 
paid a very large amount of Rs. 1024-6-0 for 
freight charges. The baskets of mangoes con¬ 
tained Neelam, Rumani and Thotapuri varie¬ 
ties. The plaintiff claims Rs. 6450. His case 
is that the mangoes reached Bombay in a 
damaged condition owing to considerable de- 
lay on the part of the railways which he at- 
tnbutes to their misconduct either on the part 
of their administration or their servants. The 
suit as framed is one for value of the mangoes 
sent plus the freight charges and he reserved 
r , . * or damages. In substance, however. 

I think the case may be treated as one for 
damages caused to him by the whole transac- 
tion The Governor-General in Council i s the 
first defendant and two railway systems, the 

dints ^ and T ^ G 1 P Rai ^s. 
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(2) Substantially the written statements ad¬ 
mitted the delay in transit of the suit consign¬ 
ments over the G. I. P. Railway but denied the 
liability to make good any amount to the plain¬ 
tiff. They took their stand on the terms of 
the risk note and in particular they stated that 
the claim was for an exaggerated amount and 
without prejudice to their offer of Rs. 2642 in 
full settlement, they contested the case. Later 
on the written statement was allowed to be 
amended and there was a specific plea that no 
valid and proper notice of the suit under S. 80, 
Civil P. C., was served upon the Governor- 
General in Council. This plea of want of 
notice under S. 80, Civil P. C., was allowed to 
be raised by th^ first defendant, who was ori¬ 
ginally ‘ex parte*. The written statement of 
the second defendant was also allowed to be 
amended and the amended statement appears 
to have been, adopted by the 1st defendant. 

(3) The lower Court has found that the no¬ 
tice under S. 80, Civil. P. C. t is bad. As 
regards the damage caused actually by the 
misconduct of the railway servants it has fixed 
it at Rs. 4575 apart from the freight charges. 
The lower Court was also of the opinion thai 
the company was liable and the risk note does 
not protect the defendants. The suit was, how¬ 
ever dismissed, because of its findings with 
regard to S. 80, Civil P. C., notice. Plaintiff 
has come on appeal, and there is a memoran¬ 
dum of cross-objections by the respondents 
with respect to costs disallowed and also 
raising, the grounds objecting to the correct¬ 
ness of the finding as regards the value of the 
mangoes sent. The points for determination 
are: (1) Is the suit bad for want of proper 
notice under S. 80, Civil P. C.? (2) What i< 
the correct amount of the value of the mangoes 
and what should be the amount to be given 
to the plaintiff in case the defendants are 
liable? (3) Are the defendants protected by 
the terms of the risk note? (4) Is the order as 
to costs correct? 

(4) ‘Point No. 1'. Notice under S. 80, Civil 
P. C., is, no doubt, mandatory and its terms 
must be fully and properly complied with and 
cannot be ignored as observed by me in ‘SUB¬ 
RAM AN YAM v. THE UNION OF INDIA*, 1950 
2 Mad L J 656. Though it has been held that 
S. 80 can be waived,' in the present instance, 
the written statement was allowed to be amend¬ 
ed before trial and I cannot disregard that 
plea. The objection under S. 80 is that it is 
not so stated in the notice and though it is 
addressed to the Secretary, Central Government, 
Railway Board, New Delhi, it does not state 
that the Governor-General-in-Council will be 
sued. I have had to deal with this matter in 
the case already referred to and also in a 
recent appeal, ‘SANKUNNI MENON v. SOUTH 
INDIAN RLY.\ A S No. 543 of 1947, decided 
by me a fortnight ago. I was of opinion that 
the decision in ‘GOVERNOR-GENERAL-IN- 
COUNCIL v. KRISHNASWAMI PILLAR, 1946 
1-Mad L J 267, was clearly distinguishable 
and that the notices in question in those cases 
were valid. Following those decisions I hold 
that the notice in the present case also 
is not objectionable. It was, however, sought 
to be argued that the notice itself did not say 
that it was under S. 80, Civil P. C., and that 
might make a difference. In the present case 
even the amended statement proceeds on the 
footing that it is really a notice under S. 80 


but it is not a valid and proper notice. Even 
the defendants do not say that there was no 
notice at all under S. 80, but only state that 
its terms were not proper. It may be that in 
some cases where there is some ambiguity, 
the absence of the reference to S. 80 might 
have a bearing, but in the present case, having 
regard to the fact that the defendants them¬ 
selves never staled at any time before that 
there was no notice at all under S. 80 and all 
that they stated in the additional statement 
was that there was no valid and proper notice, 
that is they raised an objection to the legality 
of the notice and not to the absence of the 
notice at all, I am of opinion that the present 
plea is no good. 

(5) The next question for consideration is 
what is the proper value of the mangoes sent. 
(After discussing the evidence, the judgment 
proceeded:) I. therefore, confirm, but with 
some hesitation, the figure arrived at by the 
lower Court. To this must be added the freight 
charge, admittedly, and the whole amount 
will now come to Rs. 5399-6-0. 

(6) A larger question was raised at the in¬ 
stance of the defendants that there is no proof 
of misconduct on the part of the railway admi¬ 
nistration or its servants and all that was 
admitted was a mere delay in the transit. It 
was argued that as this was a consignment 
under risk note B. 1, the proviso casting the 
duty or disclosure upon the railway adminis¬ 
tration will not apply, and that it is the first 
part of the risk note which applies to it. Ac¬ 
cording to it the consignor undertakes to hold 
the railway administration harmless and free 
from all responsibility for any loss, destruction 
or deterioration or damage to the said consign¬ 
ment from any cause whatsoever except upon 
proof that such loss, destruction, deterioration 
or damage arose from the misconduct on the 
part of the railway administration. or its ser¬ 
vants. The argument was that delay is not 
the same as misconduct and that there is no 
proof in this case of any misconduct other than 
any inference to be drawn from the delay. 
This it was stated was not permissible. Re¬ 
liance was placed upon a number of decisions 
to explain the meaning of the term “miscon¬ 
duct**. In my opinion it is unnecessary to go 
into the matter elaborately as I find that in 
this particular case this conduct is to be taken 
as established. I agree the proviso cannot 
apply. But the failure on the part of the rail¬ 
way authorities to produce the necessary docu¬ 
ments which were summoned for and which 
their counsel undertook to produce and their 
refusal to answer interrogatories which they 
were directed to answer as per the order in 
‘I. A. Nos. 57 and 87 of 1947* are sufficient to 
justify an adverse inference being drawn 
against the railways concerned. The delay is 
not only unexplained, but all efforts to get 
at the materials to establish, if possible, the 
actual misconduct, were frustrated by the non¬ 
production of the relevant documents by the 
deliberate act of the railway concerned. In 
these circumstances it is not surprising that 
the lower Court came to the conclusion tnat 
the railway cannot escape liability under tne 
terms of the risk note apart from the proviso. 
I agree with it. 

(7) In the result, there will be a decree for 
the plaintiff for Rs. 5399-6-0 with proportionate 
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costs here and in the Court below. It is un¬ 
necessary to deal with the memorandum of 
cross-objection, which is glso dismissed but 
without costs. 

C.R.K./V.B.B. Appeal allowed. 


A. I. R. 1932 Madras 681 

GOVINDAKAJACHARI J. 

Girjaram Singh, Appellant v. Moopu Samban 
and others. Respondents. 

Second Appeal No. 1591 of 1945 D/- 

16-7-1948. 

^aws — Wad- Agrits’. Rel. Act (IV (4) 
of 1945), S. 8—Appropriation — Mortgagee hold- 
uig two mortgages — Arrangement for their 
discharge by sale of certain properties to mort¬ 
gagee — Document embodying arrangement 
stating amount dne on mortgage — Further 
statement that portion ont of that amount to 
b f ^should be credited towards 

priation FaCtS hC d dld DOt constitute *Ppro- 

Mere payment of money towards a debt 
on the passing of a receipt acknowledging 
such a payment is not appropriation. There 
must be an overt act from which appro¬ 
priation can be reasonably deduced or in- 

S7 I i re A'in A , I ^, 1 ?c 4 J Mad 93; AIR 1941 Mad 
1941 Mad 697 and AIR 1941 Mad 
403, Rel. on. (Paras 8, 10) 

Where by an arrangement embodied in a 
the two , mortgages held by a 
mortgagee were to be discharged by sale of 
certain properties to him and the docu- 
ment stated that the amount of principal 

®" d r, due under lhe mortgages 

t f Rs - 6130 and that the several 

hP w f* S that Were contem Plated would 
De Ior me aggregate amount of Rs. 5344 . 

™ d t , hat ? calculation of the amount of 

f t?- d Ulterest due and a statement 

„L\ Portl ? n out of that amount to be 

♦ Sa J e of P ro P ert >es should be cre- 

tn ' the debt was not sufficient 
to constitute appropriation. (Para 11) 


liable to be appropriated, at the instance of 
the debtor or the creditor according to the 
well-known rules of law relating to appro¬ 
priation either towards the principal or 
towards the interest or partly towards the 
principal and partly towards the interest; 
and it is only if there is no such appro- 
pnation between the date of payment and 
1st October 1937 that that portion of the 
amount finally gets adjusted towards the 
principal. AIR 1943 Mad 236. Expin. 

R ■ r ( Para 18 ) 

«. Gopalaswami Iyengar and N. T. Raghu- 
for Re n po„ 0 d r e nt? Pe " ant; T ' L ' Venka,ara ™ ^ 

^ E fr E D CES: CoUrtwar /Chronological/ Paras 

4 pr ?? (1940) 21 Lah 470: i AIR 1940 
PL 63) , 

ran H 9: .< AIR 1941 Mad 403) 9 

(•43 ) ) liwKi m 8 i 3: (AIR 1941 Mad S?) » 

Idin 1943 Mad 563: < AIR 1843 

ivxaa zoo) 1A 

( ’ 4 ») Mad U 436: (AIR 1944 ’ 9 

i»Iad 93) q 

( 48) 1948-1 Mad LJ 441: (AIR 1948 Mad 434) 12 


, h dl7 R?M Er r i ' : This is a creditor’s appeal and 
!v (4)) 0 f P °1938 ^ ar ' SeS “ Under Madtas Act 


(4) b if^9 b 28) La s S s'" ' Affri ^ ReI ' Act (IV 

mwa m 5 . 8 — Appropriation — Mort- 

thft rCleaSe deed — Dced stating 

‘~7 mortgagee gave up his mortgage right 

5 Er J.™ “? rtSaS: c M » 

JSdefteWnt d ~ Sa - ,es given effec ‘ to and 
on a UP Sf g Possession - Fact has no bearing 

amount ” ° j ap P r °P n ation of several sale 
amounts towards mortgages. (Para 11) 

of (C 19?8) bt ^ aw | — Mad - Afrits’ Rel. Act (IV (4) 
made inU S ‘ 8 7, Appropriation — Payment 
f txcess^h^f ° l interest dae — To extent of 

“^StXSn a Sr Prlati0n l0Wards Merest 

««st or payment is open payment. 

fh^ e / e i payment mad e is in excess of 
toe interest due, to the extent of the excess 

an Inn Payiri f nt °, ver tfa e interest there is 
an appropriation towards the principal and 

cLt e ° P th n e J f. eit4l . er part y thereafter to 
cnange the destmation of that excess- ‘en 

SSV'SSTfS" amo “t ofthTprim 

howeve^it fs fn r6St ° f the payment 
wever it is an open payment which is 


DUte > 1 In St iQ < ?n t fL m fi ate . ri 5 1 / ac ? are not in dis- 
puie. in 1930 lhe first defendant executed in 

favour of the plaintiff (appellant thS deeds 

of mortgage. Exs. A. B and C for Rs isnn 

Rs. 1500 and Rs. 900 respectively. Admittedly’ 

no payments were made towards any of tlfp 

mortgages till August 1935 when an aianel 

^t»r a i’ ,as arnved . at between the plaintiff and 

thn e htJ?tt rSOn V vho had Purchased portions of 
the hypotheca from the first defendant This 

IBS wa ® embodied in Ex. E dated S 

ftS in Fv p f th e mortgages it is 

♦v, a l ed i n . r x * ® ^at ^he balance in respect of 
those debts on 19th August 1935 stood at the 
figure of Rs. 6130. It is*then proridS toat 
a sum of Rs. 5344 should be credited therefor 
JJJ, ^ mortgage deeds...and towards that the 
properties mentioned hereunder in accor- 
dance with the Particular, mentioned in prna- 
Sraph 2 . should be sold. 


L 0 Il ,5 as expected that seven sale deeds would 
altogether executed for the purpose of rais- 

g* *. 5344 mentioned to Ex E 

ithor ! y f ' V , e out °- th ese were executed & the 
other two transactions were not put through. 


(3) In the suit out of which this second aDDeal 
fhp SC a the , appellant claimed Rs. 2828-12 P as 
SL* am °unt du ®, under the three mortgages 

stontial'lv B a ^ Dd n C ' mJ h K SUi v was de creed S sub- 
under Exjt a * Rs. 


(I) < 4 > w£Se? , & i p* arUe ,his seMnd a PW a > 

W the, o 0 , r h a e S s r£d e,y Ev d r h 2 ar S 

towards F Exs and B IrTf" Payments 
an appmXl ^‘SStS 
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(5) The first question can be shortly dealt 
with. It is common ground that on the 29th 
August 1935 when Ex. F. 2 was executed the 
amount due under Ex. C exceeded Rs. 13U0. 
Ex. F. 2 purports to be for a sum of Rs. 1000 
only. In the document as originally written it 
was stated that the consideration was to go to¬ 
wards the discharge of the mortgage evidenced 
by Ex. C. This was, however, corrected into 
a statement that the amount was to go in 
discharge of the mortgage. It was suggested 
that the amount of the purchase money was 
really Rs. 1300 and odd but that for the purpose 
of reducing the stamp duty payable on the 
document the parties stated the reduced figure 
of Rs. 1000. In dealing with this part of the 
case the learned Subordinate Judge bases his 
final conclusion that Ex. C was fully discharged 
on several alternative bases and this has come 
in for some cirticism by Mr. Gopalaswami 
Aiyangar the learned advocate for the appel¬ 
lant. It is however quite clear from the judg¬ 
ment of the learned Subordinate Judge that 
he found in effect that the agreement between 
the parties was that the plaintiff should take 
items 4 and 7 which were conveyed under Ex. 
F. 2 in full satisfaction of the mortgage. Ex. C. 
and that the correction in Ex. F. 2 was neces¬ 
sary for giving effect to and did give effect to 
the initial agreement between the parties. This 
finding of fact, for which there is considerable 
support in the evidence, seems to me to con¬ 
clude the case against the appellant in this 
respect. It has been argued that this finding 
overlooks the fact that Ex. C is still with the 
plaintiff. This is claimed as a circumstance 
to show that Ex. C could not be taken to have 
been completely discharged but as Mr. Ven- 
katarama Aiyar, the learned advocate for the 
respondent has rightly pointed out, this circum¬ 
stance was never adverted to in either of the 
Courts below and can perhaps be met by the 
statement of the 16th defendant in the course of 
his evidence that Ex. C was not available at the 
time when the sale deeds were executed. It 
must therefore be taken that Ex. C was fully 
discharged by the execution of Ex. F. 2. 

(6) It now remains to deal with the conten¬ 
tion relating to the manner in which the amounts 
representing the consideration for Ex. F, F. 1, 
F. 3 and F. 4 should be dealt with. Ex. F states 
that Rs. 442 out of its consideration should be 
credited towards the mortgage deed, Ex. A and 
Rs. 1123 should be similarly credited towards 
the mortgage, Ex. B. The provision in Ex. F. 
1 is that Rs. 575 out of the consideration should 
be endorsed as paid on the mortgage deed. Ex 
A. It is provided in Exs. F. 3 and F. 4 that the 
amounts of Rs. 345 and Rs. 200 forming the 
consideration respectively for those two sales 
were to be regarded as paid towards Ex. B. 
I have not set out the exact wording in the 
several documents but this is the effect and 
purport of the relevant clauses in the sale deeds. 

(7) It has been strenuously argued by Mr. 
Gopalaswami Aiyangar, that there was on the 
29th August 1935, when all these sale deeds 
were executed, an appropriation within the 
meaning of Madras Act IV (4) of 1938; and 
that the payments made under those docu¬ 
ments or what is equivalent to payment namely 
the conveyance of properties cannot be regard¬ 
ed T/s being or amounting to open payments 
within the meaning of the law relating to the 
scaling down of debts due by agriculturists. 


There is of course no dispute that the concerned 
defendants are all agriculturists entitled to the 
benefits of Madras Act IV (4) of 1938. 


(8) I find it difficult to infer an appropriation 
of these several amounts towards the mort¬ 
gages. It is unnecessary to define what consti¬ 
tutes an appropriation for the purposes of the 
Madras Agriculturists* Relief Act. Cases which 
have arisen under that Act have however laid 
down what would and what would not amount 
to appropriation. It is obvious that mere pay-| 
ment of money towards a debt is not appropria¬ 
tion. The passing of a receipt acknowledg¬ 
ing such a payment takes the matter no fur¬ 
ther. 


(9) In ‘SANNAYA v. BALARAMA HANDE\ 
1943-2 Mad L J 436, it was held that the 
execution of a release deed which contained 
reference to “the balance after deducting the 
previous payments’* did not amount to an ap¬ 
propriation. It is of course not necessary that 
there should be an adjustment of the amount 
paid towards the principal or towards the in¬ 
terest or in stated proportions or amounts to¬ 
wards principal and interest. If there is an 
appropriation the burden of showing that the 
appropriation was made in a manner most 
favourable to himself lies on the debtor. In 
a number of cases it has been held that the 
recording of part satisfaction towards a decree 
debt and the taking out of execution for the ba¬ 
lance would amount to an appropriation. See 
‘RAMASWAMI AIYAR v. RAMAYYA SASTRI- 
GAL\ 1941-1-Mad L. J. 295 and ‘SRINIVASA- 
CHARIAR v. KRISHNAYYA*, 1941-1 Mad LJ 
833. The recording of part satisfaction to the 
extent of the amount realised by the sale of ; 
the hypotheca under a mortgage decree ac¬ 
companied by an application for the passing of 

a personal decree for the balance was similarly 
held in ‘VENKITESWARA AIYAR v. RAMA¬ 
SWAMI AIYAR’, 1941-1 Mad L J 9 to amount 
to appropriation. 

(10) From this short review of the effect of 
the cases which have arisen under the Act 
it is apparent that there must be an overt act 
from which appropriation can be reasonably 
deduced or inferred. 


(11) It is apparent from the language of Ex. E 
already set out as also from the language of 
Exs. F, F. 1, F. 3 and F. 4 that all that was 

said was that the amount that was to be, or 

that was, raised by the sales was to be credi¬ 
ted towards, and go in discharge of the amount# 
due under Exs. A and B. The relevant portions 
of these documents go no further. It is true 
that Ex. E states that the amount of principal 
and interest due under Exs A, B ® ~ 

amounted on that date to Rs. 6130 and 

that the several sale deeds that were contem¬ 
plated would be for the aggregate amount or 
Rs. 5344. A calculation of the amount of prin¬ 
cipal and interest due on that date and a state¬ 
ment that a portion out of that to „ 

raised in the manner indicated should be cre¬ 
dited towards the debt is. in my opinion, not 
sufficient to constitute appropriation. Mr. u 
palaswami Aiyangar relied on the further facfci 
that the plaintiff executed a release^deed, Ex. 
1 & took possession of the properties covered by 
the several sale deeds. As regards the release 
deed it has now been held—& that finding can¬ 
not be challenged in second appeal that the 
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parties intended that it should come Into effect 
only if all the documents as per Ex. E were exe¬ 
cuted and that since they were admittedly not 
executed. Ex. 1 cannot be given effect to. But 
apart from this, the language of Ex. 1 is insuffi¬ 
cient to constitute any appropriation. In its 
material portion all that is stated is that the 
mortgagee gives up his mortgage right under 
Ex. A and B over the properties described in the 
schedule attached to Ex. 1 in consideration of a 
certain sale deed executed by the releasee, the 
16th defendant, in favour of the mortgagee. The 
mere fact that the sales were given effect to and 
that the vendee took possession of the proper¬ 
ties conveyed to him has no bearing on the ques¬ 
tion of the appropriation of the several sale 
amounts towards the mortgages. The facts 
relied on by Mr. Gopalaswami Aiyangar would 
only go to show that the several sales were 
acted upon, but that leaves altogether un¬ 
touched the question as to whether there was 
such adjustment or payment of the amounts 
realised by the several sales as would amount 
in law to appropriation. In my opinion, none of 
these facts taken individually or cumulatively 
would amount to appropriation. 

(12) Considerable reliance has been placed 
by Mr. Gopalaswami Aiyangar on the decision 
in ‘DURAISWAMI MUDALIAR v. MUHAM¬ 
MAD AMIRUDDIN’. 1948-1 Mad L. J. 441, 
wherein it was held that a receipt acknowledging 
payment of “R$. 5400 only being the part pay¬ 
ment in respect of the decree debt in C. S. No. 
500 of 1930” would amount to an appropriation. 
The case was perhaps somewhat peculiar on its 
facts and it is unnecessary to decide whether 
the decision was or was not correctly given 'n 
the circumstances of that case; but if'it is to be 
regarded as laying down that everv time a re- 
r e‘P t ,' s Passed acknowledging part payment of 
a debt there is an appropriation. I must with 
great respect, point out that this is ooposed *o 
3 J°!l? lin . e °f decisions given by Wadsworth 
and Patanjali Sastri JJ. in dealing with cases 
arising under Madras Act IV (4) 1938. ‘SAN¬ 
IYA v. BALARAMA HANDE’, 1943-2 Mad 
- 436 is referred to by the learned Judges 

1 A n .JSH RAISAM MUDALTAR v. MAHAMMAD 
AMIRUDDDT. 1948-1 Mad L. J. 441 as being 
opposed to the view that they were themselves 
inclined to take. They however put it aside 
6 r ^nd that the learned Judges in ‘SAN- 
T NA T y A J. BALARAMA HANDS’. 1943-2 Mad 

J. 436 were dealing with a preliminary mort¬ 
age decree. I am unable to see how that circum¬ 
stance makes any difference for the purpose cf 
deciding the question of appropriation. It would 
the Counsel in ‘DURAISWAMI 
,nH DALIAR v * MUHAMMAD AMIRUDDIN’. 
1948-1 Mad LJ 441, admitted that ‘S ANN AY A 
v * BALARAMA HANDE*. !943-2-Mad L. J. 436 
was the cnly case he could rely on. This admis¬ 
sion can be said, to be hardly accurate because 
mere have been a very large number of deci¬ 
sions, reported and unreported, holding that 
ine mere statement that a certain amount was 
received in part satisfaction of a debt is no ap¬ 
propriation. It is otherwise impossible to sustain 

the enumerable judgments 

Kb have been given on the foot- 

that a payment which i s en- 

thf^n “, towa . rds a debt °r towards 
rhe principal and interest due on a debt is an 

Wp-t Mr * C^nalaswami Aivangar 

id here as bilateral 

*na said that that would alter the case but all 


that has happened here is that the creditor has 
accepted certain properties as amounting to 
payment of certain named amounts. I do not 
see how this differs in principle from a pay¬ 
ment in cash made by a debtor and accepted 
by the creditor in partial satisfaction of his debt. 
In fact every time that payment is made and 
accepted and an endorsement of that payment 
is made on the document of debt, the transac¬ 
tion can be described as bilateral because it 
cannot possibly happen without the consent of 
the creditor. I do not therefore, regard this case 
as differing in any respect from the cases of pay¬ 
ments towards a debt. 

(13) The result is that there was no appropria¬ 
tion either on the date cf Ex. E or on ~29th 
August 1935 when the several sale deeds were 
executed. It is not suggested that there was 
any subsequent appropriation before the 1st of 
October 1937. 

(14) Mr. Gopalaswami Aiyangar then raised 
an alternative argument based cn the decision 
in ‘RAGHAVA v. DEVARAJULU’, I. L. R. 1943 
Mad 563. In that case it was held by King J 
agreeing with Patanjali Sastri J. and differing 
from V/adsworth J. that where a payment made 
is in excess of the interest due on that date, 
to the extent of the excess there is an appro¬ 
priation towards the principal of the debt. It 
was pointed out that the amounts credited to¬ 
wards Ex. A under Exs. F and F. 1 came to Rs. 
1017 while the interest due on Ex. A on that 
date namely 29th August 1935 was only Rs. 942. 
In regard to Ex. B it was similarly pointed out 
tnat under Exs. F. F. 3 and F. 4 the 
total amount paid towards Exhibit B on 
29 th August 1935 was Rupees 1668 
while the interest then due was only Rs. 
952-8-0. Since the payments exceeded the 
interest due in each case there was, it was said 
an appropriation of the payment themselves. 

(15) This point was not raised in either of the 
Courts below; but as it is a question of law and 
as the material facts are not in dispute I permit¬ 
ted it to be raised. 

(16) The argument however must fail on its 
merits and in my opinion it misconceives the 
effed °f the de dsi°n in ‘RAGHAVA v.DEVARA- 
JULIT I. L. R. (1943) Mad 563. All that was 
held in that case was that there is an appropria¬ 
tion in regard to the excess of the payment over 
the interest then due. That decision savs noth¬ 
ing as to the appropriation of that rortion of 
the pajroent which is equal to the interest due 
at the time In fact, it was held in subsequent 
decisions which have not however been report¬ 
ed that that part of the payment is an open 
payment which is liable to be subsequently 
appropriated in a manner favourable either to 
the creditor or the debtor and that in the ab¬ 
sence of such appropriation it would continue 

1° open down to the 1st Octo¬ 

ber 1937. Patanjali Shastri J. whose view was 
a T fS?P'fd by King J. in 'RAGHAVA v. DEVARA- 
mR <1943 > Ma d 563, himself decided 

m riS C . ases on l h . a ‘ footin e and it is enough 
to refer to one which I am myself able to re- 

call namely the decision given bv him in S A. 

6 ' 8 ° f 194 2- It was argued 'that it“ diffi- 

aSmn ° f 3 Payment Which is Oartly 

appropriated and partly not, and against that 

dnI h an^ C f SS °L th< V paymem over th e interest 
due goes towards the principal it would only 
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be logical to hold that to the extent of the in¬ 
terest due. there is an adjustment of such por¬ 
tion of the payment as may be necessary, 
against such interest. The correct description 
of the payment to the extent that it is in ex¬ 
cess of the interest has also been debated; is 
it an actual appropriation or necessary appro¬ 
priation or presumed appropriation? King J. 
uses the expression “actual appropriation*’. In 
their decision in 'RAMA SAIi v. LALCHAND,* 
ILR (1940) 21 Lah 470, which is the main basis 
and support of the judgment in 'RAGHAVA v. 
DEVARAJULU,’ ILR (1948) Mad 563. their 
Lordships of the Judicial Committee seem to 
regard it as a presumed appropriation and in 
one place they use the expression that the ap¬ 
propriation must of necessity have been in¬ 
tended. 

(17) It would however be mere hyper criti¬ 
cism to object to any particular description of 
the appropriation, now that it is establish¬ 
ed that there is, in such circumstances, an ap¬ 
propriation. The more material question is as 
to the extent of such appropriation; and here 
it seems to me that though, on a first impres¬ 
sion it may not look quite logical, the decisions 
are to the effect and rightly too that there is an 
appropriation only as regards the excess of 
the payment over the interest and no appropria¬ 
tion at all as to the balance. I do not think it 
is permissible to go behind the position thus 
established. 

(18) If the excess is to be appropriated to¬ 
wards the principal and if by another process 
the payment to the extent of the amount of in¬ 
terest is to be regarded as open payment to be 
finally adjusted towards the principal on the 
1st October 1937. it may seem as if the process 
of splitting the payment is a futile process be¬ 
cause ultimately the entire amount is adjusted 
towards the principal. This, however, is not the 
correct position in law. To the extent of the 
excess of the payment over the interest if it is 
held in law that there is an appropriation to¬ 
wards the principal it is open to neither party 
thereafter to change the destination of that ex¬ 
cess; ‘eo instanti’ it reduces the amount of the 
principal. As regards the rest of the payment 
however it is an open payment which is liable 
to be appropriated, at the instance of the debtor 
or the creditor according to the well-known 
rules of law relating to appropriation either to¬ 
wards the principal or towards the interest or 
partly towards the principal and partly to¬ 
wards the interest; and it is only if there is no 
such appropriation between the date of pay¬ 
ment and 1st October 1937 that that portion of 
the amount finally gets adjusted towards the 
principal. It may be that cases of subsequent 
appropriation are not frequent; but that, how¬ 
ever, does not alter the true legal position. 

(19) Mr. Venkatarama Aiver, the learned ad¬ 
vocate for the respondent also pointed out that 
it would be somewhat difficult to apply the rule 
in ‘RAGHAVA v. DEVARAJULU/ ILR (1943) 
Mad 563, to Ex. A because the amount adjusted 
towards Ex. A under Ex. F was Rs. 442 and 
the amount adjusted under Ex. F 1 was Rs.575, 
neither of these amounts taken separately be¬ 
ing in excess of the interest due on Ex. A on 
that day. The answer on the other side is that 
ihey were part of a single transaction and must 
be taken as if there was only one sale deed 
comprising both items of property for an aggre¬ 
gate consideration of Rs. 1017. Whether this 
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is so. or not , it is unnecessary to consider in 
view of what has already been stated regard¬ 
ing the true scope and effect of ‘RAGHAVA v 
DEVARAJULU/ ILR (1943) Mad 563. 

(20) The learned Subordinate Judge was 
therefore, correct in holding that the payments 
under Exs. A and B were open payments with 
the result that Ex. B must be taken to have 
been completely discharged by the application 
of Madras Act IV (4) of 1938, while there will 
be due on Ex. A on 1st October 1937 only a sum 
of Rs. 483 towards the principal for which ap¬ 
propriate provision has been made in the decree 
of the lower appellate Court. 

(21) The second appeal fails and is dismiss¬ 
ed with costs. No leave. 

C. R. K./ V. R. B. Appeal dismissed. 
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Narayanan Nambudripad, Petitioner v. Raja- 
gopala Naidu and others, Respondents. 

Civil Revn. Petn. No. 1327 of 1948, D/- 14-9- 
1950. 

(a) Tenancy Laws — Madras Tenants and 
Ryots Protection Act (24 (XXIV) of 1949), Sec¬ 
tion 4 (1) (b) — Interpretation. 

The words of S. 4(1) (b) are wide enough 
to include in its scope the sale of a hold¬ 
ing though the rent is not due in respect 
of that holding but in respect of different 
holding. (Para 1) 

(b) Tenancy Laws — Madras Tenants and 
Ryots Protection Act (24 (XXIV) of 1949), Sec¬ 
tion 4(2) and (2A) — Stay of appeal — Depo¬ 
sit of rent decreed by trial Court if sufficient. 

Where an appeal in which the sale of the 
holding of the tenant or the right for re¬ 
covery of rent is claimed, is pending the 
tenant would be entitled to stay under S. 4 
(2A) if within two months from the com¬ 
mencement of the appeal, he deposits rent 
due at the rate found by the trial Court 
and not at the rate claimed in appeal. 

The reason is that the rent for two years 
immediately preceding such commencement 
need not be at the rate claimed in the suit 

or appeal. ^ ara ,~Pc* 

D. A. Krishna Variar, for Petitioner; C. S. 
Swaminathan, for Respondents. 

ORDER: The petitioner before me filed the 
application No. 204 of 1947 on the file of the 
District Court of South Malabar for staying 
A. S. No. 345/46 under Act XVII of 1946. The 
rent due according to the plaintiff was 1099 
paras and 2 edangalis of paddy for Kanni. But 
the respondent deposited the value of ordy 999 
paras and 3 edangalis of paddy. It is said that » 
the difference represents deduction at one per r 
ten on account of shrinkage. The lower Court 
found that the amount deposited by the respon¬ 
dent was the rent payable by him according to 
the finding of the first Court. The petitioner is 
no doubt questioning that finding in the appeal. 

Mr. Variar contended before me that the res¬ 
pondent should have deposited the rent in ac¬ 
cordance with the claim made by his client in 
the appeal, and as he had only deposited the 
amount as found by the first Court he would 
not be entitled to stay under the Act. Pend- 
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ing the revision Madras Act XXIV of 1949 was in regard to which rent is Davable m That 
enacted and it is agreed that the provisions of the respondent to be entitled^ reliif i.n!w 
that. Act governed the question to be decided the Act must pay 


Cliattcu OHVA IV mat me UL 

that Act governed the question to be decided 
in this case. 

The relevant provision may be read: 


-- — vwitu iaj iciilu unuer 

ihe Act must pay two years’ rent as claimed 
« appeal - There is considerable force in 
tne brst contention advanced by him but 
the words are wide enough to take in the sale 

Hi nAirlinn . .< • 


. “Section 4 (1). ‘All suits, proceedings in ^e words are wide enough to take in the sale 

execution of decrees or orders and other pro- 01 holdm g though the rent is not due in res-i 

ceedings (a) for the eviction of tenants from pect of that holding but in respect of a dif- ! 
their holdings or land as the case may be, I | ro ^ t holding. Further the intention 

or in which a claim for such eviction is in- °‘ . e legislature in enacting in quick suc- 
volved, whether in addition to a claim for cessmn so many Acts is to provide relief *o! 

rent or not, or (b) in which the sale of the ‘ ei P nts so that their holdings may not be sold' 

holding of a tenant or ryot for recovery of Pelore the contemplated Tenancy Legislation 

rent is claimed and which stood stayed up becomes law. If that is the intention there 

to the commencement of this Act or which cann ot be distinction on principle between the 

may be instituted after such commencement sa! ®. of , ‘ holdin g for rent payable in respect 

in any Civil or Revenue Court, shall continue °f, e . hold ing 2nd for the recovery of rent pay- 

to stand stayed or shall stand stayed as the a -,!f in respect of a different holding In 

case may be, subject to the provisions of the f", / pase , th ® holding of the tenant would be 

following sub-sections.” lost to him before the legislature brought in Hip 

Cfinfpmnl_ ▼ . ® t Jii liie 


contempiated legislation In u . " ugnt - in tlie 
The section as originally enacted did not stances I am inclined to put unon CU T 

provide for any rent being deposited as a condi- used in cl. (b) of sub-s (1) Sf S /TJhI h?* rds 

tmn Precede nt for granting of stay . So Act pretation which would bring withinTheir 1 ™"' 

VIII of 1950 was passed and under S. 3 of the a sale of a holding for rent due ?n JesnPPt 
Act 2-A was introduced after sub-section 2 to a different holding I cannot -n! 

Section 4 of Act XXIV of 1949. Under that his second contention. Under Act XVuTf lSs 

sub-section, Section 4 (2) (i) says that: 1946, 

“In the case of a suit or proceeding for the “In the case of a suit instituted h*t n *~ 
sale of a holding to recover rent, or of a pro- commencement of this Act the arrears 

ceedjng in execution of a decree or order rent accrued du e until the date ofthf” 

obtained m any such suit or proceeding or mencement of this Act, at the rateelaWrf 

of a proceeding in execution of a decree or »n the plaint or an amount equivalent to SSt 

order for eviction, where the decree or order for two years at the rate aforesaid 1 

provides for th e payment of rent (i) if the is less.” atoresaid whichever 

suit or proceeding was instituted before the Section 4 (2) Act XXTV 
Sr 8 ! 5 ! . the Madras Tenants and words ‘at the rate *Sre Jid- ^l 9 


In the case of a suit instituted before the 
commencement of this Act, the arrears of 
rent accrued du e until the date of the com- 

STT- *° f this Act ‘ at the rate claimed 
i" 1 ?® plamt or an amount equivalent to rent 

is leS ” S 3t thC rate aforesaid whichever 


—mov.iuicu uciuic me oeeuon 4 (/) Art yytv ini n 
commencement of the Madras Tenants and words ‘at vi. 19 t? omitted the 

Ryots Protection (Amendment) Act, 1950 and ‘rent for two yeaJs imS after ‘5? words 
no deposit has been made in pursuance of commencement’ It ThSf!' ly pr , ec ,f din g su ch 

Section 4, sub-section (3) of the Madras the rent for two JL ft . ' ollows ‘hat 

Tenants and Ryots Protection Act, 1946, the such commencement Se^nn^h* 6y » pr ® cedin S 
tenant or ryot shall deposit in Court for pay- claimed in the suit !L ot be at , the rate' 

ment to the landlord, within two months from case the rate of rent navlh? appeal - In this 

such commencement, (a) the amount claimed the District Judge f T d by 

m the suit or proceeding or the amount pay- ed The dennsif ca mail* nt , was de POSit- 

able under the decree or order, or (b) the under S 4°C>-\)° ^ satlsfied the condition 

rent for two years immediately preceding (2) In the result th» p 

such commencement, whichever is less, or i s correct ann the revkinn^ °j- the . ower Court 
(u) if the suit or proceeding i s instituted costs here d rG ' lsl0n is dismissed without 

after 911Pn onmm On pnrv' nnf tkn ionn.l _ a. 


, w ~* v uomuufu costs nere 

after such commencement, the tenant or ryot r r tt /it o 
shall deposit in Court for payment to Revision dismissed 

the landlord, within two months from the 
date on which notice of the suit or pro- 

ceeding i s served on him by the Court AIR 4 QZ 9 

(which service shall be the duty of the A. I. K. 1952 Madras 685 

Court), (a) the amount claimed in the suit or CHANDRA REDDI J 

proceeding or the amount payable under the T. Kunhikkalavan „ 

decree or order, or (b) the rent for two years man and othere ant V ' E - Kochura- 

lmmediately preceding the date as afore- 1 Respond ents. 

tee? 1 a1^ r y ,S b i eSS paS her u £ law" uS"* APPea ‘ N °' 1918 °< > 9 «. W- I7-H- 

SSfr* aKeemen ' UP to ‘ he dale oi i 1 " S -W“. ~ an* Us**. 

A combined reading „1 there provisions “ AC ' (19251 ' S - 97 ' 

Shows that in the case of an appeal in which sion Acf ° f S ' 97 ’ Succes ’ 

the sale of the holdmg of the tenant or the Ss vlt d h, l ? - te , rms appIy to Hindu 

2J5J f ° r recovery of rent i s claimed, the res- Son^nniSf* pnnc,pIe embodied in that 

Pondent would be entitled to a stay if within sectl0n applies to such a will. 

a 7°^ hs from t h f .commencement of that The provision in a will I 
rent 6 i 6 amount claimed in the suit or the and his descendants will eni 

comrrfenrl^aJ ears u . ir ? medjatel y preceding such and look after the daughtc 

ed W in S ilir w h‘ c h ever .is less is deposit- tor cannot mean that the It 
fqre me m two pomts he- a life estate under the will 

as his^ciient k nnt cLJ- ^ ^ as ^ aPPhcation dren get a vested remaini 

nt is not seeking sale of the holding provision. The legatee ael 


« P 5° VIS10 ? m a will that the legatee 

an3 l w eS « nda H tS ^ en i° y ‘he Property 
and look after the daughters of the testa- 

tor cannot mean that the legatee gets 0 nfv 

a life estate under the will while his S 

dren get a vested remainder under the 

provision. The legatee gets an absolve 
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estate. AIR 1944 Mad 22; 5 Ind App 1 (PC) 
and 47 Cal G83 PC. Foil. (Paras 6. 7) 
Anno: Succession Act. S. 97 N. 1. 

P. C. Raghavan and M. Sekhara Menon, for 
Appellant; S. Venkatachala Sastry and N. Sun- 
daram Ayyar. for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras. 
(’80) 5 Ind App 1: (1 Cal LR 318 PC) 6 

C43) 1943-2 Mad LJ 332: (AIR 1944 Mad 22) 6 
JUDGMENT: The plaintilf, whose claim to 
recover the suit property was dismissed by he 
District Munsif of Chowghat and confirmed by 
the Subordinate Judge of Ottapalam, has pre¬ 
ferred this second appeal. The suit caine to be 
instituted by the appellant in the following cir¬ 
cumstances: The suit properties originally be¬ 
longed to one Kunhikalavan. He executed a 
will marked Ex. P. 1 in the case, on the 26th 
of July 1895 giving a life estate to his wife, 
Kunhikurumba, and the remainder to nis 
nephews, that is, his brother’s sons, Raman 
and Kunhayappan. The will recited that after 
the death of his wife Kunhikurumba the sons 
of his younger brother Paru, namely, Raman 
and Kunhayappan, and their descendants 
should enjoy the properties. There was also a 
pious wish expressed therein that these legatees 
and their descendants will look after his dau¬ 
ghters. During the lifetime of Kunhikalavan 
one of the legatees, Kunhayappan, died with 
the result that Raman became the sole legatee 
under the will. On the death of Kunhikalavan 
and his widow Kunhikurumba Raman got into 
possession and enjoyment of the properties. 

(2) In execution of a decree in a small cause 
suit, one Avdross, the predecessor in interest 
of the present respondent, brought the suit pro¬ 
perties to sale and purchased them himself in 
Court auction in or about the year 1932, and 
a sale certificate was issued to him on 24th 
October 1932. 


(3) Twelve years later, that is, in the year 
944 the appellant instituted the present suit 
3 r recovering the suit property on the basis 
iat under the will, Ex. P. 1, Raman an d his 
rother had only a life estate in the suit pio- 
erties and the vested remainder was given to 

children of Raman and Kunhayappan by 
ne testator and, therefore, the only interest 
rhich the decree-holder auction-purchaser ac- 
uired in the suit properties by virtue of the 
ourt-sale, is only what Raman had in the pro- 
,erty namely life estate which came to an end 
vith the death of Raman and that, in any event 
ince the children of Raman acquired a.joint 
iterest along with Raman under the terms of 
he will the purchaser in the Court auction 
afe was entitled only to the share of Raman, 
’he suit was resisted by the defendant on [he 
round that the bequest to Raman and Kunha- 
annan under the will was a vested remainder 
not a mere life estate, and therefore the 
uction purchaser acquired the absolute rign. 

SETS the ssa£ M 

lebts was valid and binding up 

(4) Accepting the contentions advanced on 
Dehalf of the defendants, the trial Court d.s 
nissed the suit, which was confirmed on ap 
peal by the District Judge. The defeated plain¬ 


tiff has preferred this second appeal In this 
appeal it is contended by Mr. Raghavan on be¬ 
half of tne appellant, that the construction plac¬ 
ed upon the will by the Courts below is er¬ 
roneous and the will conferred on Raman- 
only a life estate, the remainder having been 
given to his descendants. According to him, the 
intention of the testator, as could be gathered 
from a reading of the relevant clauses in the will, 
was not to confer an absolute estate upon the 
legatees, Raman and Kunhayappan, but only 
to give them a life estate, and he lays particular 
stress on the passage in paragraph 6 of the 
will, which recites that the legatees and their 
descendants will enjoy the properties and look 
after his two daughters to whom some provi¬ 
sion was made for maintenance under the will. 


(5) I do not think that I can accept this 
contention. The words “Raman and Kunha¬ 
yappan and their descendants will enjoy the 
property” cannot lend themselves to the con¬ 
struction that the legatees, Raman and Kunha¬ 
yappan, were given only a life estate, while 
their children should get a remainder in those 
properties. In this connection a reference may 
be made to the provisions of S. 97 of the Indian 
Succession Act which provides that where pro¬ 
perty is bequeathed to a person and words are 
added which describe a class of persons but do 
not denote them as direct objects of a distinct 
and independent gift, such person is entitled 
to the whole interest of the testator therein, 
unless a contrary intention appears by the will. 
One of the illustrations given under that sec¬ 
tion is "a bequest to A and his heirs”. The 
section lays down that in such a case A takes 
the whole interest which the testator had in the 
property. 


(6) Though the provisions of this section, do 
)t in terms apply to Hindu wills, yet the prm- 
ple embodied in that section applies to such 
ills. Vide ‘DAMODARA MOOTHAN v. AM- 
[U AMMA\ 1943-2 Mad LJ .332. It has been 
id down in a number of decisions that where 
le testator makes a bequest to a person and 
is heirs, or to a person and children or des- 
mdants, it confers an absolute estate on that 
erson. These words do not mean that a me 
;tate alone was given to the legatee and a 
jsted remainder conferred on his children 
• his descendants. Such conventional expres- 
ons are used to convey the intention of tne 
istator to convey an absolute estate upon tne 
gatee and they are only words of inheritance, 
hese words are frequently employed in Hindu 
ills and have acquired the force of technical 
ords conferring an alienable and her table 
state. They do not indicate that the heirs o 
escendants of the legatee were denoted as direct 
bjects of a distinct and independent gilt, 
ecision in ‘DAMODARA MOOTHAN v. AM 
IU AMMA’, 1943-2 Mad LJ 332, 15 ® p P°J* de 
i this context. Reference may also be made 

i this connection to the principle laid down 
i ‘BRIJ INDER BAHADUR v RANI JANAKI 

Ind Anp 1 (PC). ‘RAM NARAYAN SINGH v. 
AM SARANLAL 1 . 47 Cal 683 P. C. 

11 these cases it was held that the word 
alee and his heirs” or “lei-tee and the 
f his body”, or legatee ^fuffiteStion of 

prteip,e ' 
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and the principle stated above cannot be seri- (’14) 26 Mad LJ 257: (AIR 1914 Mad 369 (1>) 

I ously disputed. 5 

(7) Mr. Raghavan argued that the recitals ^’ 14) 27 Mad LJ 176: (AIR 1915 Mad 590 (1)) 7 

In the will show that the intention of testator (*7)39 Mad 597: (AIR 1916 Mad 692) 7 

was to give only a life estate to his nephews (J** 4 **) AC 366: (1940-1 All ER 485) 8 

and the remainder to his descendants and re- (1“79) 11 Ch D 121: (48 LJ Ch 361) 8 

liance for this contention was placed on the pas- JUDGMENT: Defendants 1 and 3 are the 
sage in paragraph 6 of the will wherein the appellants in this Second Appeal. The plaintitl's 
testator desired that the legatee and their des- suit was for specific performance of a contract 

, cendants will take possession of the property Ex. P-2, dated 27-4-1942, for sale of certain 
and look after his daughters. I do not think piece of land belonging to the joint family 
this would give any indication of the testator’s of defendants 1 and 2. This agreement though 
intention to give only a life estate to the le- it was intended to be executed by both the de- 
gatee. In this view of the matter it is not fendants, was, in fact, signed only by the first 
necessary for me to go into the question whether defendant. The second defendant is alleged to 
the sale is also valid on the ground of the have later entered into another agreement with 
theory of pious obligation. the plaintilT, Ex. P -1 dated 25-5-1942, but the 

( 8 ) This second appeal fails and is dismissed, finding of the lower Courts is that this is not a 

but having regard to the circumstances of this document which could be enforced as it has 
case, I direct each party to bear his costs in not been proved to be genuine. On the 6 th of 
this Court. (Leave refused). August 1942, defendants 1 and 2 sold the same 

C.R.K./D.H. Appeal dismissed. pr °, p ?£ ty to the th . ird , defendant under Ex. P-5 

and the present suit for specific performance of 
the contract, Ex. P-2, was filed, making the 

1952 Madras 687 ^ Ex ‘ P ' 5 also a party - 

DA MFNON f . The trial Court found that the entire docu- 

DA MENON J. men , Ex. P- 2 , is unenforceable because, accord- 

ih Gupta and another, De- ing to the learned District Munsif, certain deci- 
Appellants v. Pallamparthi sions of this Court are to the effect that the 
Plaintiff-Respondent. document cannot be enforced even as again^ 

). 723 of 1946, D/- 15-2-1949. [ he first executant. On that ground the suit wa~s 

f Act (1877), S. 15 - Agree- fhTShfS 17" i h °. Ugh there were findings that 
1 belonging to joint family — ™ de (? ndant was not a person who can 

f one member —Member not L rt ?nn P 97 f' a ^ cord ' n g <0 the provisions of 
validity of such agreement Sectl0n 27 of the Specific Relief Act. 

igned by all — Agreement g) °n appeal by the plaintiff, the learned 
it of share of such member. Subordinate Judge, Nellore, agreed with the 

ment for the sale of a cer- l r 7 ial , , ° UI 2 as regards the applicability of S 

1 belonging to the joint JJ °f the Specific Relief Act and also as regards 

B, though intended to be the unenforceable nature of Ex. P. l but came 

in favour of C, was in that , Ex - p ' 2 can be enforced 

only. ^ the *) rst executant and therefore grant¬ 
ed not make it a condi- defendant? ° f the first 

s irja g fH f s 

K'llfeS 6balancepurcha * 

1 (Para 8 ) po ‘ nt ® have been raised by the 

ief Act, S. 15, N. 4. If them TeinTT /,° r P 1 he D appel 1 an the first 

lat amounts to - Express choate agreement and Toft completed Trans' 

inces necessary - Evidence action and as such unenforceable even as' 

against the first defendant. The second nnin* 
legal remedy which a JgJ JJg the . la wyer’s notice Ex. P-3 dated 

enforce should be deem- if t? 942 th * pl ? lnt,ff had agreed to resort onlv 

waived or abandoned by da^t notT?/’ P the . even t ot the first defend 
s an express mention of * xec , ut ' n g the conveyance as agreed 

by the party either by T “"1 the document, to have the liquidated 
or there should be clear fhT 6 ", ° ned , i ? that document In addi 

sasst?“s HI 
* *■ «•». « Para 91 

n and B. Srinivasa Murthy. . ,his registered notice. As a Tubfid!^ f ° r . in 

Seshacha,a ^ ^ 17a SA 

srrri 

"Mmmm 
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GOVINDA MENON J. 

Chunduru Kanniah Gupta and another. De¬ 
fendants 1 and 3 Appellants v. Pallamparthi 
Subbarami Reddi, Plaintiff-Respondent. 

Second Appeal No. 723 of 1946, D/- 15-2-1949. 

(a) Specific Relief Act (1877), S. 15 — Agree¬ 
ment for sale of land belonging to joint family — 
Agreement signed by one member — Member not 
making condition of validity of such agreement 
{ that it should be signed by all — Agreement 
enforceable to extent of share of such member. 
Where an agreement for the sale of a cer¬ 
tain piece of land belonging to the joint 
family of A and B, though intended to be 
executed by both in favour of C, was in 
fact signed by A only. 

Held that as A did not make it a condi¬ 
tion of the validity and enforceability of 
the document unless B also had signed it, 
the agreement could be enforced as regards 
the share of A in the joint family property. 
Case law discussed. (Para 8 ) 

Anno: Specific Relief Act, S. 15, N. 4. 

*5?. Wai / e r — Wba* amounts to — Express 
Act (1872) f , ^TlT^^ necessary — Evidence 

In order that a legal remedy which a 
part y is entitled to enforce should be deem- 
ea to have been waived or abandoned by 
him there must be an express mention of 
the circumstances by the party either by 
wortl or by deed or there should be clear 
indication by his conduct from which it can 

i ?_ Unp i ? **? at there has been such a wai¬ 
ver or abandonment. (Para 9 ) 

Anno: Evidence Act, S. 115 N. 47. 

,3 Umamaheswaram and B. Srinivasa Murthy 
indent n : Seshachala P at by, for b£ 

toRENCES: Courtwar/Chronological/ Paras. 

6 A 5 *nd Cas 594 (Cal) * 

C 02 ) £f R M 19 7Ln ah 86: (I " Ind Cas 720) 7 

(S I? , 38 ? : (I2 Mad LJ 17) 57 

Cll S (3 Mad LT 308) ’ 7 

( 11 ) 34 Mad 314: (12 Ind Cas 499) 7 
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defendant his costs is unjustifiable, for the per¬ 
son who is really to get the costs is the third 
defendant and not the second defendant. 

(5) I shall deal with these points seriatim. 
To justify his contention that the agreement 
cannot be enforced even as regards the firs* 
defendant, well known decisions of this Court, 
beginning with ‘SIVASWAMI CHETTY v. 
SEVUGAN CHETTI', 25 Mad 389, have been 
brought to my notice. In that case Bashyam 
Aiyangar J. held that where a document which 
was intended to be signed by more than one 
person was signed only by some of them, the 
others having refused to execute the deed when 
asked to do so, and the defence was that no 
suit could be brought on the document inas¬ 
much as it was not completed as the younger 
of the brothers who had agreed to sign had 
not signed it, it constituted merely a proposed 
agreement which had never been perfected. 
It was further held that if the parties intended 
that all the persons intended to execute the 
document should execute it, the document could 
not take effect even against the persons who 
have executed it for the reason that the person 
who had alone executed it happened to be the 
managing member. The learned Judge relied 
on certain English Cases and came to that 
conclusion. At page 393 it is mentioned as 
follows: 

“If the parties intended that all the members 
of the family should execute the document 
it cannot take effect by reason that the per¬ 
son who alone executed the document hap¬ 
pens to be the managing member and that 
the debt is recited to have been incurred for 
the benefit of the family.'* 

In another passage the learned Judge holds: 

“If one intends to be a joint and several obli¬ 
gee or only a joint obligee with others there 
is a right of contribution against his co-obli¬ 
gees, if his intention be carried out, but if 
he becomes a mere several obligee, he has 
no right of contribution.” 

This decision was subsequently followed in 
‘AMIRTHAM PILLAI v. NANJA GOWNDAN* 
26 Mad LJ 257, where Sadasiva Ayyar J. held 
that where it was intended that two persons 
should jointly execute a promissory note and 
should become jointly liable and one of them 
alone executes it, the note is not enforceable 
even as against the other. The decision of 
the Calcutta High Court reported in ‘RAM 
SARAN ROY v. SHOSHI BHUSAN GHOSE’ 
65 Ind Cas 594 (Cal), also to the same effect, 
was brought to my notice. The learned Judges 
Chatterjea and Panton JJ. held as is seen from 
the head note thus. 

“In a suit for specific performance of a con¬ 
tract alleged to have been entered into by 
defendants 1 and 2 to sell certain property, 
it was found that it was agreed between the 
plaintiff and first defendant that the latter 
and the second defendant would sell the pro¬ 
perty to the plaintiff. 

‘Held': that as the agreement proposed was 
between the plaintiff on the one hand and 
defendants 1 and 2 on the other and as the 
second defendant had not agreed there was 
no completed contract which could be speci¬ 
fically enforced even as regards the first de¬ 
fendant.” 


(6) Now, these cases proceed on the basis 
that if the original intention was that more 
than one person should execute the document 
but only one of them actually executed it, the 
document cannot be enforced even as against 
the actual executant. 

(7) The principle so broadly stated came up 
for criticism and consideration in later deci¬ 
sions of this Court, Coutts Trotter J. (as he 
then was) in ‘NETHIRI MENON v. GOPALAN 
NAIR’, 39 Mad 597, had to deal with a similar 
case: and there, the Bench consisting of Spencer 
and Coutts Trotter JJ. held that if a document 
is drawn up in the name of several persons and 
it is the intention of the parties that all should 
execute it, it will become incomplete and in¬ 
operative till all have done so; but it is a ques¬ 
tion of fact in each case as to what was the 
intention of the parties. During the course of 
the discussion, a distinction was pointed out and 
it was held that if the person who actually, 
executed the document did so on the under¬ 
standing that it would become operative onlv 
if the others had signed it, then, it would be¬ 
come inoperative if the others did not put in 
their signature; and as it is held that the ques¬ 
tion of intention in each case is a question 
of fact it was not a matter for interference 
in second appeal unless the finding of the lower 
appellate Court is not justified by the evidence 
on record. To the same effect are the earlier 
cases in ‘KRISHNAMACHARIAR v. NARA- 
SIMHACHARIAR’, 31 Mad 114 and ‘SETHU- 
RAM SAHIB v. VASANTHA RAO’, 34 Mad 314. 

In ‘BANGARASWAMI. AIYANGAR v. SOMA- 
SUNDARAM CHETTIAR', 27 Mad LJ 176, ) 
Sadasiva Aiyar and Tyabji JJ. held that where * 
a document recites that it was executed by A, 

B and C but only A and B executed it, actually, 
the question whether A and B agreed to be 
liable only if C also joined is a question of fact 
to be decided according to the circumstances 
of each case and cannot be the subject of a 
second appeal unless there is no evidence to . 
justify the finding of the Court below. The 
learned judges considered the cases in ‘SIVA¬ 
SWAMI CHETTY v. SEVUGAN CHETTY’. 25 
Mad 389 and ‘KRISHNAMACHARIAR v. NA- 
RASIMHACHARIAR’, 31 Mad 114. A clear 
exposition of the principle of law applicable 
to such cases can be found in ‘UMAR BAKHSH 
v. MUL RAJ', AIR (29) 1942 Lah 86. where, 
Dilip Singh J. put the point in the following 
way: 

“If the intention of the parties to an agree¬ 
ment to sell is that nobody would agree to 
sell his share, unless all the others also agre¬ 
ed to sell their shares, it cannot be held that 
where one of them had failed to sign the 
document it was a complete document. On 
the other hand if the sales are not indepen- 
dent in the sense that each vendor might | 
well have sold his share of the property 
without reference to the sale by others ana 
what really should have been a number of 
separate sales are rolled into one because 
of convenience then the fact that in the agree¬ 
ment to sell one of the vendors had not join¬ 
ed would not affect its validity as between 
the vendee and the vendor who had signed 
the agreement to sell. The question of inten¬ 
tion has to be settled by reference to the terms 
of the document and to the circumstances 
of the case.” 
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I am in perfect agreement with the proposition 
of law stated there. It is also useful in this 
connection to refer to a recent pronouncement 
of the House of Lords in 'LADY NAAS v. 
WESTMINSTER BANK LTD.’, 1940 AC 366, 
where all the Noble Lords who took part in 
that decision were of opinion that the statement 
of Sir George Jessel M. R. in ‘LUKE v. SOUTH 
KENSINGTON HOTEL CO', (1879) 11 Ch D 
121. that 

s “It is well settled that if two persons execute 
a deed on the faith that a third will 
do so, and that is known to the other parties 
to the deed, the deed does not bind in equity 
if the third refuses to execute” 


is expressed far too widely. At page 389 Lord 
Russel of Killowen discusses this aspect of the 
case and in the same tenor discussion is found 
in the speeches of the other noble Lords as well 
especially that of Viscount Maugham the presid¬ 
ing noble Lord. In view of the repeated pro¬ 
nouncements of this Court explaining the princi¬ 
ple, it is unnecessary to deal at great length 
with this House of Lords pronouncement; but 
since the earlier cases in India had been based 
to some extent upon the dictum of Sir George 
Jessel M. R., I think it is advisable to show 
how that dictum has been later on criticised 
and considered by the House of Lords. 


(8) Applying the principles of law as stated 
above, we have to ascertain whether in the case 
, under consideration, it was the intention of the 
first defendant to sign the document and make 
it effective only if the second defendant had 
also executed the same. The learned Subor- 
dinate Judge after discussing the evidence of 
> the witnesses was of the view that the first 
defendant was quite preoared to execute 
the agreement by himself alone but that it was 
only by way of abundant caution that the plain- 
tm wanted that the second defendant’s signa¬ 
ture also should be got to Ex. P-2 by the elder 
brother. We have also the evidence of the first 
examined as D. W. 1 and he stated 

£*[ 2 a S reed tba * he would get the signa¬ 

ture of the second defendant without the a c - 
slstance of the first defendant. The first defen¬ 
dant further stated that he never undertook that 
he would get the sale deed executed on behalf 
n! « * br °, th .? r al ? o; whether he agreed with it 
eLr ! an i ‘.b, 1 tb ® re was no reference whatso- 
aprL 1 * tbat t act T i n „ case the brother did not 
!>° SIg H Rx ' P ' 2 ' In cross-examination also 
no made certain statements but the purport of 

SS mot® J . h,ng ^- that the first defendant did 

ofthe validity and the 
2 2 ^° t he document unless the second 
defendant had also signed it. Such being the 

t I ,v a f r !5 ™ th the learned Subordinate 
5 e . tbat the document can be enforced as 
regards the share of the first defendant 


s „J 9 ,- 0n tha secon d question whether there was 
£ ecU ° n . 0I ? the P art of the Plaintiff and whether 
f£f.]? laint lV S est °P p ed. I do not find any dif- 

that ff tho2 S ° eV6r - * E ?’ P ‘ 3 simply mentions 
cnf.rci 1 , th f. document is not executed, then re- 

hart h Jn i tbe remedy by way of damages which 
T a i, b *m liquidated in the deed would be taken. 

el^H«n hink , th .? t this is e i the r an express 
doSm 6Ctl0n J can . be imphed and aban- 

re , medy specific performance 

gfe SZ f lega l remedy whic/a^arty en" 

Wed to enforce should be deemed to have been 
WM Mad./87 & 88 


waived or abandoned by him there must be an 
express mention of the circumstances by the 
party either by word or by deed or there should 
be clear indication by his conduct from which 
U can be implied that there has been such a 
waiver or abandonment. Moreover, the ques¬ 
tion has not been so clearly put forward as 
an issue in the trial Court and consi¬ 
dered in that light. I do not think I need 
° n .‘h/s subject as I am of opinion that 
it is impossible to infer from Ex. P-3 that 
tnere has been an abandonment, much less is 

that 6 1 b6 , CaUSe ft is nowhere stated 
that the third defendant was induced to pur¬ 
chase this property as a result of the statement 
contained in Ex. P-3. We do not find any plea 

by the J hlrd defendant that he pur- 
cl ? ase d *he property after knowing that the 
plaintiff had sent the registered notice, Ex. P-3 
° n r * h ® °’ he u r hand, the third defendant’s case 

, has been that he was a ’bona fide’ 
purchaser of this property for proper and valu¬ 
able consideration without knowledge of the 
wi V f°v, US a p. ee ,ment between the first defendant 
nnHpI h »h Plamtlf ’ f and therefore he is protected 
Refief Art f°T° nS - 0f S 27 of th e Specific 

25# , Act - In . these circumstances I find it dif- 
ficult to accede to the contention of Mr. Uma- 

”e S'™ tta cafe“ UeSli ° n ° f eS,0ppeI c “ 

h°ee S n UCCe6 r' Tb i e . second defendant’s conduct has 
P ®. eriticised in severe terms by the lower 
Court as unscrupulous and such being the case 
L d ° n ?t any reason why the second defen¬ 
dant should be entitled to get the costs from 

nr!w a ,r In s .iJ bsti tution of the lower Court’s 

defendfnt^ tmg f th ? plai , ntiff to pay the second 
defendant s costs I would direct that the plain- 

n*tSi U f nf y the c ? sts of the third defendant 
t?ff * h . e . s . econd defendant: but the plain- 

Hant h fh d g t l b l S °Z n costs fr °m the first defen- 
fmit t f hro y gh . ou . t - Jhe third defendant is en- 
titled to stand in the shoes of the second defen¬ 
dant as regards costs. The second appeal there- 

subjec l *P the smaU modification men- 
tioned above and is dismissed with :crts. 

(11) Leave is refused. 

CJLK./D.H. _ Appeal dismissed. 
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SATYANARAYANA RAO AND 
RAGHAVA RAO JJ. 

Commissioner of Income-tax, Excess Profits 

r w» M ^ dr r S 'n App icant v - Rama Sugar Mills 
Ltd. Bobbih, Respondent. 

Case Ref. No. 29 of 1948. D/- 27-5-1951. 

f^i* I ^ 0me Ta * Act <A 922) - S - 10 <2> (v) and 

or expenditure—Current 

repaire, meaning of — Sugar manufacturing 
business carried on by assessee in its own factory 
T R( *&•****£ of old worn-out boiler by new 
sumlar boiler — Cost of replacement whether 
permissible deduction under S. 10 (2). 

The assessee, a sugar manufacturing com¬ 
pany, owned a factory in which three boilers 
were used for the manufacture of sugar 
During the crushing season which extended 
nearly for six months in the year, the 
factory undoubtedly had to work for 24 
hours and during such period two boilers 
had to be constantly in use. The third 




690 Madras I.-T. CoMMR. v. R. S. Mills (Satyanarayana Rao & Raghava Rao JJ.) A. 1. S. 


boiler was necessary and had to be used 
when any one of the other boilers had to be 
cleaned up at intervals and had to be given 
rest. One of these three boilers deteriorated 
in its efficiency during the relevant account¬ 
ing period and the assessee was obliged to 
purchase another boiler having the same 
pressure and working capacity at a cost of 
Rs. 86,496. On a reference under S. 66 (1): 

Held (Per Satyanarayana Rao J. agree¬ 
ing with the decision of the Appellate Tri¬ 
bunal, Raghava Rao J. dissenting), on the 
facts and in the circumstances of the case 
that the expenditure incurred in the pur¬ 
chase, erection and fitting of the new boiler 
for replacing the old one was not a capital 
expenditure but a revenue expenditure 
within the meaning of section 10 (2) (xv) of 
the Indian Income-tax Act, 1922 and, there¬ 
fore, a permissible deduction under that sec¬ 
tion. AIR 1933 PC 222; 1926 AC 205 and 
(1911) 1 KB 905 Applied. 

Per Satyanarayana Rao J.: In order to 
establish that the expenditure is of a capital 
nature, one must be satisfied that the new 
boiler is an improvement on the old one 
producing bigger outturn of sugar or that it 
is not a part of the machinery used for the 
purpose of such production. The boiler 
which was substituted was exactly similar 
to the old one and by this expediture, the 
assessee company did not bring any addi¬ 
tional advantage to the trade or business 
which they were carrying on and there was 
no improvement. It could not be suggested 
that by using a new boiler for an old one, 
the productive capacity of the sugar manu¬ 
facturing unit was in any manner increased 

(Para 10) 


A renewal may be a repair or a recon¬ 
struction. Renewal is a repair if it is only 
restoration by renewal or replacement of 
subsidiary parts of a whole. If. on the other 
hand, it amounts to a reconstruction of the 
entirety or of substantially the whole of the 
subject-matter it is not a repair but a re¬ 
construction. The test, therefore, which de¬ 
cides the question whether a thing is a 
“repair” or not is to see whether the act 
actually done is one which in substance is 
a replacement of defective parts or a re¬ 
placement of the entirety or a substantial 
part of the subject matter: (1911) 1 KB 905 
Rel.on. . (Para 6) 

The expression ‘current repairs' in S. 10 
(2) (v) Income Tax Act. is not confined only 
to 'petty repairs’. The dictionary meaning of 
the word "current’ is not petty, but it 
means ‘belonging to the present time, pre¬ 
vailing”: 1951-19 ITR 324 (All) dissented 

from. < Para n > 

Per Raghava Rao J.: All repairs effected 
in relation to plant or machinery while the 
plant or machinery is in a running condition 
must be regarded as current repairs, where¬ 
as if the repairs effected are after the 
machinery or plant comes to a standstill and 
ceases to run, they must be regarded as not 
current repairs. Whether the repairs 
involve a high or low degree of expenditure 
does not matter, so long as the machinery 
or plant is actually running and the consi- 


deration of pettiness is really immateriaL 
In this sense, the replacement of the worn- 
out boiler which had not ceased to function 
altogether, by the new one could not rea¬ 
sonably be regarded as 'current repairs’ 
within the meaning of S. 10 (2) (v), Income 
Tax Act. (1933) 17 Tax Cas 93 Rel. on.; 
1951-19 ITR 324 (All) diss. from. 

(Paras 21, 32) 

The new boiler had come in substitution 
for the old boiled which was part of the 
fixed capital of the company and therefore 
partook of the character of such capital. It 
might or might not be of superior quality 
or calibre to that of the old boiler, but it 
certainly had resulted in a substantial ex¬ 
tension of the period of serviceableness of 
the machinery and in the creation of an 
asset of lasting advantage or enduring, 
benefit to the company in the nature of a 
fresh fixed capital asset. The expenditure 
incurred by the assessee was therefore a 
capital expenditure: Case law discussed. 

(Paras 34, 35) 

Anno: Income Tax Act, S. 10, N. 13. 

C. S. Rama Rao Sahib, for Applicant; 

N. Subbaraya Iyer, for Respondent. 


EFERENCES. Courlwar/Chronological/ Paras 

33) 1933 AC 368: (AIR 1933 PC 222) 

6, 7, 10, 19, 23, 25, 29, 33 

’51) 1951-19 ITR 324 (All) H. 21 

’35) 62 Cal 87 « 

’26) 2 ITC 294 (Mad) 5 > 32, 3 S 

ill?) 6 AC 315: (51 LJQB 626) 26. 29, 31 

1915) AC 433: (84 LJKB 417) 29 

,926) AC 205: (.0 Tax Caa 155,^ ^ ^ ^ 3S 

,91,) J KB 905: (80 ““ I 9 , 22, 23 


934) 1 KB 548: (103 LJKB 619) 31 

895) 2 QB 212: (62 LJQB 583) { 

889) 2 Tax Cas 485: 16 R 950 7, 23, 30, 33 

910) 5 Tax Cas 529: 1910 SC 519 10, 27, 2| 

926) 11 Tax Cas 372 ,5 

929) 13 Tax Cas 1: (1927 SC 705) 26 

932) 16 Tax Cas 253: (1932-1 KB 124) ® 

933 ) 17 Tax Cas 93 8, 22, .3, 33 

935) 19 Tax Cas 481 8, 9, 23, 25, 3 

903) 19 TLR 203 J 

SATYANARAYANA RAO J: At ^instance of 
e Commissioner of Income-tax Mid Excess Pro- 
s Tax, Madras, the Appellate Tribun^ referred 
us the following question for our decision. 

Whether, on the facta and in the 
of the case the expenditure of Rs. 86, 496 incurr¬ 
ed in the purchase, erection and 
new boiler for replacing the old one was cap 
tal expenditure within the meaning of section 

10(2) (xv) of the Indian J nCom ^ a ^ 1 M > l 
ae assessee is Sri Rama Supr MiUs Ltd, Bob- 
li The company manufactures sugar 
Stories owned by it. one at Bobbili and another 
SRhanagaram/ The machinery tor 
ring sugar included among other things, Coders. 
?e factory at Bobbili owned three toto wg 
;re used for the manufacture of sugar. Durmg 
e crushing season which extends nearly 
onths in the year, the factory undouMjJyto-to 
irk for 24 hours and during 5 ** 1*™“^ 
illers have to be constantly in » ™ 
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the relevant accounting period and the assessee 
was obliged to purchase another boiler at a cost 
of Rs. 86,496 and the old boiler was sold for a sum 
of about Rs. 15000. 

(2) The assessee company claimed this sum as 
a deduction from and out of its profits as expen¬ 
diture chargeable to revenue. The deduction was 
not allowed by the Income-tax Officer and the Ex¬ 
cess Profits Tax Officer and his decision was con¬ 
firmed by the Appellate Assistant Commissioner. 
They held that it was a capital expenditure and 

J not an expenditure chargeable to revenue. On a 
further appeal, the Appellate Tribunal reversed 
this decision aud upheld the claim of the assessee 
company. Hence this reference. 

(3) Tire question whether the expenditure in¬ 
curred for the purpose of trade is properly debitable 
to the incomings of the trade or is capital expen¬ 
diture is not always easy to decide. The scheme 
under the Indian Act adopted in section 10 in com¬ 
puting the profits of a business is the allowances 
enumerated in sub-s. ( 2 ) which are treated as per¬ 
missible deductions and therefore chargeable to 
the receipts from the business. Of these allow¬ 
ances, sub-clause (v) relates to current repairs to 
buildings, machinery, plant or furniture and sub¬ 
clause (vi) relates to depreciation of such build¬ 
ings, machinery, plant and furniture and clause 
(xv) is in the nature ot a residuary clause which 
permits a deduction in respect of expenditure laid 
out or expended wholly and exclusively for the pur¬ 
pose of such business, profession or vocation but 
is subject to the qualification that such expendi¬ 
ture should not be in the nature of capital expen¬ 
diture or personal expeases of the assessee. While 
Section 10 enumerates the permissible allowances 
there is no indication either in that section or else¬ 
where regarding the mode and the manner in 
which the profits of a business have to be comput¬ 
ed for the purpose of assessing such profits to in¬ 
come-tax. It is, however, understood that apart 
from the allowances indicated in the section, the 
profits have to be determined by the ordinary prin¬ 
ciples of commercial accounting. It is here that 
wnat one might call a residuary clause. Clause (xv). 
affords useful guidance in determining whether a 
particular item of expenditure eould be legitimate¬ 
ly charged to the revenue or not. If it is a revenue 
expenditure, it is permissible to deduct it, but if it 
is not, it cannot be excluded. 


^ understand the decisions in England 
under the corresponding provisions in Sch. D and 

ri,l n i eS , aP ? 1C , able . t0 cases 1 and 11 of ‘hat sche¬ 
dule, particularly rule 3. it may not be out of p!ac» 

to remember the scheme adopted by those rules' 
Under the English Act, two things are clear. An 
item of expenditure is deductible only if it is not ex¬ 
pressly prohibited by statute or if it is not consl 
dered proper on the ground that it is not an ex- 
f uthorised by the ordinary principles of 
a “ ountancy - The English Act adopts 
am nrr,WhL°n enumeratit Jg the deductions which 
nmflP Ub l f d , in , com P ut ing the amount of the 
, or earns to be charged to income-tax unlike 

vSctE^ei Tf U thPr SPe f CifieS the permiss ible de- 
^ th f I ? no Prohibition regard¬ 
's toe expenditure claimed as a deduction imder 
Sf EngUsh Act, it does not prevent the 
authorities from establishing that even accordffig 
prm ? iples of commercial accountancy 

harass* ssi* * I 

VtaOffes in mind, it would be 
now *° insider the decisions cited at 
el ”ldate to tottaction hSStal 


and revenue expenditure. Though in the question 
formulated and in the arguments before the In¬ 
come-tax Officer and the other authorities which 
dealt with this question, the point was considered 
only from the point of view of clause (xv; to sub¬ 
section (2> of section 10 , in the arguments before 
us, reference was made to sub-clause (v> of that 
sub-section relating to repairs and also to clause 
u i the subst,l ution of the new boiler for the 
old by the assessee can aptly be described as a “re¬ 
pair of the machinery, the claim for aUowances 
mu>t be upheld under clause (v) of section 10 i 2 > 
and no lurther question whether it is in the nature 
oi capital expenditure or expenditure which is to 
come out of revenue arises lor consideration, it 

QTNrMt? 11 h o^^ y ^ hlS C0Urt ver >’ earI y in ‘RATAN 
^Tr nl ??JNCOME-TAX. MADRAS', 

- ITu 294 (Maui that these clauses are disjunctive 

a R d J van ,f an ^fessee fails to establish his claim 
under clause (vi, he would still be entitled to rely 
upon clause <xvi in support of the deductions claim¬ 
ed by the assessee company. 

(6) In order to understand and appreciate the 
full implication of what constitutes in law “repair” 

d0 . be “ er tha “ refer to the opinion of 
f I-R 'EAURCOTT v. WAKELY', (1911) 

\ 90j - „ T he question that actually arose for 

dLC.s.on m that case noWever related to the extent 
. a tenant s liability under a covenant to repair 

Rnf D n0t , a decis ‘ on under the Income-tax Act. 
But the Privy Council referred to this decision with 

taTcom JSKSFS™ rly - ltd - v. Sco53£ 

COLLECTOR, BECHUANALAND' (1933t AC 
368 (PC) a case under the Income Tai aws By 
repair o a thing is meant that it is brought 1o 

srsar^ S,ys 

A skvliehf e ^nL° f a part ’ of ^subordinate part. 

A skylight leaks; repair is effected by hacking 

°‘ ,£ £lle Putties, putting in new ones, and renew- 

in D tlie paint, A roof falls out of repair - the 

necessary - work is to replace the decayed timbers 

for S t0 sub3t ‘tute sound tiles or slates 

wh ‘ cb are cracked, broken, or missing - 

'°"' a , ke sood the flashings and the like. Part of 

tl ™ bles down : repair is effected by 
building it up again with new mortar, and so far 
as necessary new bricks or stone. 'Repair is tel 

K?° n by renevral * or replacement of subsidiary 
parts ot a whole.' (The underlining 
(here in inverted commas) is mine) R e ^ 
newal. as distinguished from repair, is recon¬ 
struction of the entirety meaning by the entirety 

"° h t o, neCe ? an y 1116 whole but substantially the 
whole subject-matter under discussion. I agree 
that if repair of the whole subject-matter has 
become impossible a covenant to repair dS not 
carry *ni obligation to renew or replace That has 
been affirmed by 'LISTER v. LANE' (1895) 2 cm 
212 and 'WRIGHT v. LAWSON'. 0903)19 
203. at p. 510 But if that which I hive sakfS 
accurate, it follows that the question of repaid 
is in every case one of decree and , 

whether the act to be done is one whkh in su £ 

n^?« e A S n he renewal or replacement of defective 

£ SUP** 1 or replawment of suS - 


On a careful analysis of this passage of Bucklev r 
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‘•repair*’ or not is to see whether the act actually 
done is one which in substance is a replacement 
of defective parts or a replacement of the entirety 
or a substantial part of the subject-matter. A re¬ 
construction of a wall, it was held in that case, 
was a repair and was covered by the obligation of 
the tenant who was under a covenant to repair 
the leasehold property. The reason given for this 
conclusion appears at page 927. It was held to be 
a "repair” because it merely restored the stability 
and safety of a subordinate part of the whole like 
replacing a new floor of a house. 

(7) The Judicial Committee had occasion to con¬ 
sider a similar question under the Bechuanaland 
Income-tax Proclamation — see ‘RHODESIA RAIL¬ 
WAYS LTD. v. INCOME-TAX COLLECTOR, BE¬ 
CHUANALAND*, (1933) AC 368 (PC). That case 
related to a claim by a railway company to take 
out of its profits a large amount spent by them in 
the year of assessment in renewing 74 miles of its 
railway track out of 394 miles of the total length 
of the track owned by them. The rails and the 
sleepers were replaced as they were worn out. The 
Proclamation provided that sums expended for the 
repairs of property occupied for the purpose of 
trade or in respect of which income is receivable 
and sums expended for the repair of machinery, 
implements, utensils, and articles employed by the 
tax-payer for the purpose of his trade were permis¬ 
sible deductions. There is also a provision in that 
Proclamation, corresponding to clause (xv) of sec¬ 
tion 10(2) of the Indian Act. The contention of 
the assessee was upheld by the Judicial Committee 
which applied the test laid down by Buckley L. J. 
in ‘LAURCOTT v. WAKELY*. (1911) 1 KB 905 to de¬ 
termine whether the replacement of the rails and 
sleepers constituted a "repair” or not and at p. 374 
Lord Macmillan gives the reasons for upholding 
the contention of the assessee in these tenns: 

“The periodical renewal by sections of the rails 
and sleepers of a railway line as they wear out 
by use is in no sense a reconstruction of the 
whole railway and is an ordinary incident of 
railway administration. The fact that the wear 
although continuous is not and cannot be made 
good annually does not render the work of re¬ 
newal when it comes to be effected necessarily 
a capital charge. The expenditure here in ques¬ 
tion was incurred in consequence of the rails 
having been worn out in earning the income 
of previous years on which tax had been paid 
without deduction in respect of such wear, and 
represented the cost of restoring them to a state 
in which they could continue to earn income. It 
did not result in the creation of any new asset; 
it was incurred to maintain the appellants’ exist¬ 
ing line in a state to earn revenue. The analogy 
of a wasting asset which appears to have affects 
ed the minds of the Special Court has really no 
application to such a case as the present.” 

The decision in ‘HIGHLAND RLY. CO. v. BAL- 
DERSTON’, (1889) 2 Tax Cas 485 in which a dis¬ 
tinction between when an act done amounts to a 
repair or an improvement of corpus was pointed 
out was referred to in the course of the judgment. 
At page 376 Lord Macmillan adds: 

"The contrast between the cost of relaying the 
line so as to restore it to its original condition 
and the cost of relaying the line so as to improve 
it is well brought out in the passage just quoted, 
and while the former is recognized as a legiti¬ 
mate charge against income the extra cost mcur- 
red in the latter case in the improvement of the 
line is equally recognised as a proper charge 
against the capital.” 

The distinction drawn in ‘HIGHLAND RLY CO. 
v. BALDERSTON’, (1889) 2 Tax Cas 485 was that 


if what was done was a substitute of one kind of 
rail for another, steel rails for iron rails, that 
would have been a material alteration and an im¬ 
provement in the corpus of the heritable estate of 
the company and in such a case, the cost of such 
an improvement, would be a charge against capital. 
If, however, the old rails were replaced by sub¬ 
stantially the same kind of rails and no improve¬ 
ment in the corpus was eiiected, it would follow 
that there was no creation of any new asset, to 
use the language of Lord Macmillan, but the ex¬ 
penditure would merely be one incurred to main¬ 
tain the existing line in a state to earn revenue. 
It was therefore held that it was both a repair 
within the meaning of S. 15, sub-section 1(b) of 
the Proclamation and also a revenue expenditure 
within the meaning of sub-section (a) of S. 15. It 
would be noticed that the amount spent by the 
railway company in that case was a large amount 
and replacement of the rails extended to 74 miles. 
The alteration effected by the acts of replacement 
was confined only to a subsidiary part of the whole 
railway line and it did not bring about any im¬ 
provement in the sense of substituting one kind 
of part by a totally different kind of part. That is 
exactly the test laid down by Buckley L. J. in 
•LAURCOTT v. WAKELY’, (1911) 1 KB 905. 

(8) In the light of these principles it would be 
noticed that the decision in ‘MARGRETT v. LOWE¬ 
STOFT WATER AND GAS CO.’, (1935) 19 Tax 
Cas 481, on which strong reliance was placed by 
Mr. Ramarao Sahib for the Commissioner can 
easily be explained. The reservoir was replaced in 
that case at a different place after abandoning the 
old reservoir and the capacity of the new reser¬ 
voir was twice the capacity of the old one and was 
undoubtedly an improvement on the old reservoir. 
The whole of the expenditure, therefore, was if I 
may say so with respect, rightly treated as capital 
expenditure not deductible from the profits. The 
decision of Rowlatt J. in ‘BULLCROFT MAIN COL¬ 
LIERIES LTD. v. O'GRADY’, (1933) 17 Tax Cas 93, 
which related to the construction of a chimney, 
does not help us in evolving a new principle and 
must be treated as an authority confined to the 
facts of that case. 

(9) It was contended by Mr. Ramarao Sahib, learn¬ 
ed counsel for the Commissioner of Income Tax, that 
the boiler in question should be treated as a sepa¬ 
rate unit in the sugar manufacturing plant. He 
would divide each part of the machinery intended 
to produce a particular result in the various stages 
of the manufacture of sugar as individual units 
and the replacement of any unit would more or 
less be capital expenditure analogous to the con¬ 
struction of the reservoir in ‘MARGRETT v. TTiE 
LOWESTOFT WATER & GAS CO.’, 19 Tax Cas 481. 
He. however, was not able to cite any authority to 
justify the process of such a dissection of manu¬ 
facturing plant. On the contrary, the Income Tax 
manual issued under the authority of the Central 
Government at page 306 treats "sugar works. 
one unit for the purpose of fixing the 

of depreciation allowable as a deduction un ^r the 
Act. If such a process of fitting the ^achinery 
of a composite unit is permitted, there i 5 no reason 
why one should stop at a particular w nt and not 
proceed with the division further. A fl> wteelmay 
be treated as one unit because it performs; one 
function in the larger unit. If such a fly wheeM^ 
replaced, the expenditure incurred 
if the argument is correct may 
as capital expenditure as it amounts to> re P la 
nf a unit But Mr. Ramarao Saheb is not 
prepared to go so far and is driven to accept the 
position that in such a case the expenditure wfll 
be a revenue expenditure as it is a repair and n 
a capital expenditure. 
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(10) The test laid down by Viscount Cave in 
•BRITISH INSULATED AND HALSBY CABLES 
LTD. v. ATHERTON', (1926) AC 205 to distinguish 
an expenditure which is in the nature ol a capital 
expenditure from an expenditure properly debit¬ 
able against incomings of a trade in" computing 
profits has been adopted and applied in later deci¬ 
sions and that test holds the field even today. Lord 
Dunedin in "VALLA MB ROSA RUBBER CO. v. 
FARMER', (1910) 5 Tax Cas 529 laid down a rough 
test that capital expenditure was a thing that was 
going to be spent once for all while revenue ex¬ 
penditure was a thing that was going to recur 
every year. But as pointed out by Viscount Cave 
it is not always a decisive test and instances where 
that test was not applied, were adverted to at 
page 213. After a consideration of the authorities 
on the point, the learned Lord Chancellor sum¬ 
marises the test at page 213 as follows: 

"But when an expenditure is made, not only once 
and for all, but with a view to bringing into 
existence an asset or an advantage for the en¬ 
during benefit of a trade, I think that there 
is very good reason (in the absence of special 
circumstances leading to an opposite conclusion) 
for treating such an expenditure as properly at¬ 
tributable not to revenue but to capital." 

This is practically the test adopted by the Judicial 
Committee in 'RHODESIA RLY. LTD. v. INCOME- 
TAX COLLECTOR, BECHUANALAND', 1933 AC 368 
(PC), i.e. the expenditure should have been incurred 
with a view to bring into existence an asset or an 
advantage for the enduring benefit of a trade. If 
there is no such advantage or improvement or an 
additional or better asset, the expenditure cannot 
be treated as capital expenditure. If therefore the 
test laid down by the Judicial Committee in ‘RHO¬ 
DESIA RLY. LTD. v. INCOME-TAX COLLECTOR 
BECHUANALAND', (1933) AC 368 and by Viscount 
Cave in 'BRITISH INSULATED AND HALSBY 
CABLES. LIMITED v. ATHERTON', 1926 AC 205 
and by Buckley L. J. in ‘LAURCOTT v. WAKELY 
AND WHEELER', (1911) l KB 905 are borne in 
mind, there would not be any difficulty, in my opi¬ 
nion, in answering the question which we are call¬ 
ed upon to decide in this case. The boiler which 
was substituted was exactly similar to the old one 
and by this expenditure, the assessee company did 
not bring any additional advantage to the trade 
or business which they were carrying on and there 
,is no improvement. As stated by the Appellate 
iribunal in the statement of the case: 

'In order to establish that the expenditure is of 
a capital nature one must be satisfied that the 
new boiler is an improvement on the old one 
producing bigger outturn of sugar or that it is 
not a part of the machinery used for the pur¬ 
pose of such production." 

If it Is merely a replacement or a repair or putting 
into the original state, the machinery by the use 
of which the process of manufacture was carried 
on, no additional advantage is thereby derived. It 
.cannot be suggested that by using a new boiler for 
an old one, the productive capacity of the sugar 
'manufacturing unit was in any manner increased. 
« hefefo re follows that the Appellate Tribunal 
applied the correct test and came to a right con- 
clusion on the facts in holding that the amount 
|cmmed was a revenue expenditure deductible 
,under section 10(2)(xv) of the Indian Income-tax 
Act and not a capital expenditure. 

thfl 1 a ii?hu n „ was drawn a decision of 
DPwr^^ b ^.^ 1 L C0Urt m ‘RAMKISHEN SUN¬ 
S' E p^ M v ; ft c ^ MISSI0NEB op income-tax, 

th' fi P '’ 1 _ 951 ' 19 rra 324 (All) where it was held that 

<V> ?Sln»T nt rCP ? lr ” occurrin fJ In S. 10(2) 

’ 01 “ e ^dian Income-tax Act is confined only 


to "petty” repairs usually carried out periodically 
and will not include repair or renewal costing a 
large sum of money which was spent after the 
machine has been run lor a number of years. The 
dictionary meaning of the word “current” is not 
petty, but it means “belonging to the present time, 
prevailing” and with great respect to the learned 
Judges, it is difficult to accept such a restricted 
construction of the expression ‘current repair’ in 
the clause. 

(12) The answer to the question referred to us 
must, therefore, be in the negative and against the 
Commissioner of Income-tax. As the Commis¬ 
sioner of Income tax has failed in this reference, 
he must pay the respondent his costs which we fix 
at Rs. 250. 

(13) RAGHAVA RAO J.: The facts of this case 
are singularly simple. They have been stated by 
my learned brother in his judgment and need not 
be repeated. The question which arises for deter¬ 
mination is whether the replacement of the old 
boiler of the sugar factory by a new boiler in this 
case is in the nature of an expenditure not of a 
capital nature within the meaning of S. 10(2)(xv) 
of the Indian Income-tax Act. The Income-tax 
Officer and the appellate Assistant Commissioner 
on appeal in concurrence with him, held the ex¬ 
penditure in question to be capital in nature while 
the Income-tax Appellate Tribunal has reversed 
them and held in favour of the assessee. 

(14) The findings of fact relevant to the deter¬ 
mination of the reference are as found in the state¬ 
ment of the case by the Tribunal as follows: 

"(1) that the replacement of the old boiler is by 
a new one ‘having the same pressure which the 
old one possessed when it was new’ and ‘doing 
the same work which the old one was doing pre¬ 
vious to its deterioration'. 

( 2 ) that the boilers were part of a unit of the 
machinery required for the manufacture of sugar 
and so could not be treated as a separate unit 
by themselves”. 

(15) The law in the light of which the effect of these 
findings on our decision in this case has to be 
judged has given rise to considerable debate before 
us. I must confess, however, that all the cases 
cited do not reveal any single or uniform test cap¬ 
able of straight and easy application to any and 
every case. The difficulty has only stood enhanced 
by the further research into case law made by me 
after reserving judgment. All that emerges is that 
it is not possible to lay down any hard and fast 
rule or to enunciate a rigid and scientific principle 
which can be applied as the criterion for determin¬ 
ing whether a particular expenditure is capital 
expenditure or not. The question essentially seems 
to be one of fact depending for its determination 
upon the circumstances of each given case. The 
point of view very strongly pressed upon us by the 
learned counsel for the department is that the re¬ 
placement of the old boiler by the new is in the 
nature of a lasting advantage for the enduring be¬ 
nefit of the trade in relation to what must be con¬ 
sidered as itself a separate and important unit of 
the machinery required for the trade. 

(16) Before dealing with the more important of 
the cases bearing on the matter it is as well to 
draw attention to the material provisions of the 
Indian Income-tax Act. After providing in S. 10(1) 
that: 

“The tax shall be payable by an assessee under 

the head 'profits and gains of business’.in 

respect of the profit or gains of any business.... 
carried on by him.” 

The statute proceeds in sub-section (2) to provide for 
specified allowances to be taken into account in 
computing the profits or gains. Of the allowances 
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so provided for the one with which we are Erectly 
concerned is that contained in clause (xv) of sub¬ 
section (2) which runs as follows: 

"any expenditure (not being in the nature of capi¬ 
tal expenditure.of the assessee) laid out or 

expended wholly and exclusively for the purpose 
of such business. M 

This is the provision with reference to which the 
matter has been considered so far in all the stages 
of the case. Tiiere is another provision which has 
also entered into the argument before us and that 
is the one in clause (v) which runs thus: 

"in respect of current repairs to such.machi¬ 
nery, plant.the amount paid on account 

thereof.” 

It is common ground that if the expenditure in¬ 
curred in the purchase of the new boiler is in 
connection with current repairs to the plant in¬ 
stalled in the sugar factory it is beyond doubt a 
permissible deduction. It is also common ground 
that if it is an expenditure not being in the nature 
of capital expenditure laid out or expended wholly 
and exclusively lor the purpose of the business 
it is equally a permissible deduction. It is open 
to the assessee to claim the deduction either under 
the one head or under the other. Only it the case 
is to be dealt with as under the latter head the 
question of capital expenditure or no necessarily 
arises for consideration. I am inclined to think 
that although the matter was presented for deter¬ 
mination in the earlier stages only with reference 
to clause (xv) we are called upon on the arguments 
advanced before us to deal with clause (v) as well 
as clause (xv). Clause (xv) apparently contem¬ 
plates two kinds of expenditure laid out or expend¬ 
ed wholly and exclusively for the purpose of the 
business: ( 1 ) such expenditure not being in the 
nature of a capital expenditure; (2) such expendi¬ 
ture being of such nature. The latter stands exclud¬ 
ed from the sphere of deductions while the former is 
statedly included therein. It is also clear that 
where the repairs on account of which the amount 
paid is sought to be claimed as a deduction under 
clause (v) are not current repairs, whatever the 
meaning of the word ‘current’ in the context may 
be, which I shall consider presently, the repairs 
may well come under clause (xv) provided that the 
expenditure over such repairs is not to be regard¬ 
ed as in the nature of capital expenditure within 
the meaning of that clause. 

(17) To view the matter first from the stand¬ 
point of clause (v), it is the amount paid on account 
of current repairs as such as I have just said that 
comes in for deduction. The repairs are to the buil¬ 
dings, machinery, plant or furniture as mentioned 
in the sub-clause. We are here concerned not with 
repairs to buildings or furniture but with repairs 
to machinery or plant. Can or cannot money spent 
over the replacement of the old boiler by the new 
be regarded as money spent over 'repairs’ to the 
machinery or plant & if it can be, can or cannot it 
be regarded as money spent over ‘current’ repairs. 
In order to answer these questions properly, it is 
necessary to canvass the meaning of the word 
‘repairs’ as well as the meaning of the word ‘cur¬ 
rent’. The concise Oxford Dictionary treats ‘repair’ 
and ‘renovate’ as interchangeable terms and anno¬ 
tates one as equivalent to the other. Etymologically 
‘repair’ is derived from (OF ‘rcparer’ which in its 
turn Ls derived from (L. 're parare’) i.e., again to 
make ready;) while ‘renovate’ is derived from L. ‘re- 
novare’ i.e., make new again). The two terms are 
therefore not terms of mutual contrast or ante- 
thesis but of interchangeableness and equivalence. 
‘Repair’ is a comprehensive word which means 
‘to make good defects’ and which therefore 
must include renewal where that is neces¬ 


sary. TNGLIS v. BUTTERY’, (1878) 3 A. C. 
552. A covenant to ‘repair’ may well stand 
satisfied by ‘patching where patching is reasonably 
practicable, but where it is not, you must put in a 
new piece’ (Per Lord Blackburn, Ibid, 579-vide 
Stroud’s Judicial Dictionary, page 1719). 


(18) In relation to a building as such what a 
covenant to repair exactly means has had to be 
considered by the Court of Appeal in England in 
•LARCOTT v. WAKELY’, (1911) 1 K. B. 905. That 
was a case of covenant between landlord and te- ’ 
nant which required the latter to substantially re¬ 
pair and keep in thorough repair and good condi¬ 
tion the demised premises”. Shortly before the 
expiration of the term the London County Council 
served a notice on the owner and occupiers requir¬ 
ing them to take down the front external wall of 
the house to the level of the ground floor as be¬ 
ing a dangerous structure, and the plaintiff, the 
owner, called upon the defendants, the assignees 
of the leasehold interest, to comply with this no¬ 
tice which they failed to do. After the expiration 
of the term, the plaintiff in compliance with a de¬ 
molition order of a police magistrate, took down 
the wall to the level of the ground floor, and then 
in compliance with a further notice of the London 
County Council, took down the remainder of the 
wall and rebuilt it in accordance with modern re¬ 
quirements. The house was very old and the con¬ 
dition of the wall was caused by old age, and the 
wall could not have been repaired without rebuild¬ 
ing it. It was held on those facts that the defen¬ 
dants were liable under the covenant to recoup the 
plaintiff the cost of taking down and rebuilding 
the wall. Buckley L. J. in a passage in his judg¬ 
ment in that case which has been regarded in 
later cases as the leading exposition on the subject 
of the difference between 'repair* and ‘renew’ ob- Y 
served at pages 923 and 924 of the report thus: 


“ ‘Repair’ and ‘renew’ are not words expressive of 
a clear contrast. Repair always involves rene¬ 
wal; renewal of a part; of a subordinate part. 
A skylight leaks; repair is effected by hacking 
out the patties, putting in new ones; and renew¬ 
ing the paint. A roof falls out of repair; the 
necessary work is to replace the decayed timbers 
by sound wood; to substitute sound tiles or 
slates for those which are cracked, broken, or 
are missing; to make good the flashings, and the 
like. Part of a garden wall tumbles down; re¬ 
pair is effected by building it up again with new 
mortar, and, so far as necessary new bricks or 
stone. Repair is restoration by renewal or re¬ 
placement of subsidiary parts of a whole. Rene¬ 
wal as distinguished from repair, is reconstruc¬ 
tion of the entirety, meaning by the entirety 
not necessarily the whole but substantially the 
whole subject-matter under discussion. I agree 
that if repair of the whole subject matter has 
become impossible, a covenant to repair does 
not carry an obligation to renew or replace . 

(19) If the replacement of the old boiler by the 
lew in the present case is regarded as in the na- 
ure of a restoration of the machinery or plant oi 
vhich the boiler is a part by a renewal of it. tnai 
>bviously is tantamount to repair within the meali¬ 
ng of Buckley L. J’s exposition, as well as wttiun 
he dictionary meaning of the word repair as an 
equivalent of ‘renovate’ to which I have already 
Averted. It is true that Buckley L. J. was no 
iealing with a case under the Bicome-tax Act but 
[ see no reason after the carefiU eonsideration 
lave bestowed upon the matter since rese 
>f Judgment why our interpretation of^ the word 
repairs’ occurring in the relevant Provision of the 
Indian Income-tax Act now under ^ 

should not be guided by Buckley L. J s interpreta 
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tion of the expression which undoubtedly has been 
accepted by the Privy Council as a clue to the pro¬ 
per interpretation of the expression in the Bechu- 
analand Protectorate Income tax Proclamation in 
‘RHODESIA RAILWAYS V. INCOME-TAX COL¬ 
LECTOR BECHUANALAND'. (1933) A. C. 353 <PC>. 
Lord Ma.cmillan in delivering the judgment of the 
Judicial Committee in that case observed as follows, 
alter quoting the passage from Buckley L. J's 
judgment in ‘LORCOTT v. WAKELY\ (1911) 1 K. 

£ B. 905 just reproduced by me: 

“The periodical renewal by sections of the rails 
and sleepers of a railway line as they wear out 
by use is in no sense a reconstruction of the whole 
railway and is an ordinary incident of railway 
administration.” 


The replacement of a worn out boiler in a whole 
machinery relating to sugar works cannot be re¬ 
garded as on principle distinguishable from the 
periodical renewal of sections of the railways and 
sleepers of the railway iine as they wear out by 
use, dealt with by the Privy Council in ‘RHODESIA 
RAILWAYS v. INCOME-TAX COLLECTOR. BE- 
CHUANALAND’, (1933) AC 368 (PC). 

(20) Holding therefore the replacement of the 
old boiler by the new to be a case of 'repairs' as 
that word is used in clause (v) of S. 10(2) of the 
Act, I have still to consider whether it is in the 
nature of ‘current repairs’ within the meaning of 
the clause. As I have already stated, if it is of the 
nature of ‘current repairs' it falls within clause 
<v); but if it is not, one will have to consider the 
question whether expenditure in connection with 
it is or is not ‘in the nature of capital expenditure’ 
as that expression is used in clause (xv>. If it is 
not in the nature of capital expenditure, it falls 
within clause (xv) whereas if it is in the nature 


vof capital expenditure it falls outside the clause. 

(21) Our attention has been drawn to a case of 


the Allahabad High Court in ‘RAMKISHAN SUN- 
DERLAL v. COMMISSIONER OF INCOME-TAX’, 
(1951) 19 jltk 324 (All) where the expression ‘cur¬ 
rent repairs’ has been interpreted as meaning ‘petty 
recurring expenditure’. I am not sure that a dis¬ 
crimination as between petty and not petty is real¬ 
ly helpfuL On such a test the iine is difficult to 
draw. Petty or not, what is it that attached to re¬ 
pairs the quality of ‘current’? ‘Current’ according 
to the Concise Oxford Dictionary literally means 
"running’. It is derived from OF. ‘corant’, present 
participle of ‘courir’, from L ‘currere’, run. All re¬ 
pairs effected in relation to plant or machinery 
while the plant or machinery is in a running con¬ 
dition must in my judgment be regarded as cur- 
rat repairs, whereas if the repairs effected are 
after the machinery or plant comes to a stand-still 
and ceases to run, they must be regarded as not 
current repairs. Whether the repairs involve a 
high or low degree of expenditure does not matter, 
so long as the machinery or plant is actually run¬ 
ning and the consideration of pettiness or contra 
tor which the Allahabad case makes a point is really 
™material. Whatever the bigness or smallness of 
Jhe repairs, so long as they are ‘current’ repairs 
within clause (v), while if they are not 
wat, they fall outside it If the worn-out boiler 
necame at the time of its replacement something 
with which it was impossible to run the plant or 
machinery of which it was a part, it seems to me 
the replacement cannot reasonably be regard- 
as in the nature of current repairs. On the 
Wher hand, any repairs to any part of the machi¬ 
nery or plant such as may lie in a patching up dur- 
“g the running of the machinery or plant for the 
wjamess, must, in my opinion, be regarded as in 
•he nature of ‘current’ repairs. 

T ^ is meanin S the expression ‘current re- 
|«FB gains point in my opinion from what Row- 


la tt, J. has said in ‘O'GRADY v. BULLCROPT 
MAIN COLLIERY LTD.’, (1933) 17 Tax Cas 93, at 
page 101: 

“As regards the chimney, I think it is really very 
clear. Of course, every repair is a replacement. 
You repair a roof by putting on new slates in¬ 
stead of the old ones, winch you throw away. There 
is no doubt about that. Eut the critical matter 
is — as was pointed out in the passage read from 
Bucklev L. J.'s judgment, in the case which has 
been referred to ‘LURCOTT v. WAKELY’, (1911) 
1 KB 905 at p. 923 — what is the entirety? 
Tile slate is not the entirety in the roof. You 
are repairing the roof by putting in new slates. 
What is the entirety? If you rep.ace in entirety, 
it is having a nev' one and it is not repairing an 
old one. I think it is very largely a question of 
degree, but it seems to me the Commissioners 
have taken the only possible view here. What 
was this? This was a factory-chimney to which 
the gases and fumes, and so on, were led by flues 
and then went up the chimney. Tt was unsafe 
and would not do any more.’ What they did 
was simply this: They buiit a new chimney at 
a little distance away in another place; they put 
flues to that chimney and then, when it was 
finished they switched the gases from the old 
flues into the new flues and so up the new chim¬ 
ney. I do not think it is possible to regard that 
as repairing a subsidiary part of the factory. I 
think it is simply having a new one. And they 
had them both. Perhaps they pulled down the 
old one; pernaps they kept it. because they 
thought it was an artistic thing to look at. There is 
no accounting for tastes in manufacturing circles. 
Anyhow, they simply built a new chimney and 
started to use that one instead of the old one. I 
think the chimney is the entirety here and they 
simply renewed it. I think they are right on 
this point.” 

It will be seen from what the learned Judge has 
said, particularly in the sentence underlined by me, 
(here in single quoted) that when the old chimney 
became unsafe and would not do any more, the re¬ 
placement of it by a new chimney was in the nature 
not of ordinary repair or to use the language of the 
Indian statute ‘current repair' but something more 
than that — namely, a complete renewal of the old 
chimney. 

(23) The question next is whether in terms of 
clause (xv) of the Act the expenditure incurred in 
the purchase of the new boiler is or is not in the 
nature of capital expenditure. In support of his 
contention that it is, the case most strongly re¬ 
lied upon by Mr. Rama Rao Saheb is the one re¬ 
ported in ‘MARGRETT v. LOWERTOFT WATER 
& GAS CO.’, (1935) 19 Tax Cas 481, where the ques¬ 
tion arose with reference to the cost of replace¬ 
ment of a reservoir which was part of the apparatus 
for water supply by the respondent company to 
Lowestoft and district. It was held by Finlay J. 
that there was no evidence upon which the com¬ 
missioners could arrive at their conclusion that 
any part of the cost of the reservoir was other 
than capital expenditure. At page 487 of the re¬ 
port. the learned Judge first observes thus as the 
reasoning of his conclusion: 

"What strikes one who is familiar with the long 
line of cases on this sort of subject is that this 
looks like the plainest case of capital expendi¬ 
ture. ‘If a reservoir is antiquated or worn out 
and the people responsible, instead of repairing 
it and letting it go on for a bit longer, discard 
it or scrap it and build a new. a better and diffe¬ 
rent. reservoir elsewhere, one would have thought 
that that was, as I say, the plainest possible case 
of capital expenditure*.” 
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Then he refers to the case before Rowlatt J., in 
‘O’GRADY v. BULLCROFT MAIN COLLIERIES 
LTD.', (1933) 17 Tax Cas 93, as a case very close 
to the one before him. He proceeds next to refer 
to ’RHODESIA RAILWAYS LTD. v. COLLECTOR 
OF INCOME-TAX, BECHUANALAND’. (1933) AC 
363 (PC) and ‘LURCOTr v. WAKELY*, (1911) 1 
KB 905. Of the former, he says that it does not 
seem to him to throw any real light on the case 
before the Court. From the decision in the latter, 
he quotes the passage of Buckley L. J., which I 
have already quoted in this judgment and observes 
thus: 

“Now here the subject-matter under discussion 
seems to me to be the reservoir, and I cannot 
think that it is material, though it is undoubted¬ 
ly the fact, that the reservoir is part only of the 
Respondents’ whole physical undertaking. It is a 
part perfectly clearly divisible from the rest, and 
it is the part with which we are dealing here. 
If authority were needed for that I should find it 
in the decision of Mr. Justice Rowlatt, to which 
I referred a moment ago, of ‘O'GRADY v. BUL¬ 
LCROFT MAIN COLLIERIES LTD.’, (1933) 17 
Tax Cas 93 because the reservoir here is more 
clearly a separate and distinct thing than was 
the chimney in ’O’GRADY v. BULLCROFT 
MAIN COLLIERIES LTD.’, (1933) 17 Tax Cas 93.” 

Then the learned Judge winds up the discussion 

thus: 

“I think that the expenditure on the new reser¬ 
voir was a perfectly simple example of capital 
expenditure and was not in any sense an expen¬ 
diture upon repairs. If they had repaired the 
old reservoir they would have incurred a certain 
amount of expense, but it seems to me that that 
does not make it possible to dissect the capital 
sum which they spent upon the new reservoir & to 
say that that amount which would have been 
spent in repairing the old reservoir can notional- 
ly be treated as being a sum expended for re¬ 
pairs. The answer is that that is not what hap¬ 
pened. ’They have chosen not to repair the old 
but to build a new reservoir, and that is just 
capital expenditure’.” 

This case is, to my mind, directly in point and 
must mean that the department should succeed, if 
it stood by itself. The two sentences 
underlined (here single quoted) by me 
in the passages from the decision quoted 
go to show that if when the boiler becomes worn 
out or antiquated it is replaced and “let go on for 
a bit longer” the expenditure over such a step 
which is in the nature of current repair is revenue 
expenditure, while if it is replaced by a new boiler 
the expenditure incurred is capital expenditure. 
As I read the decision, if the replacing boiler is 
a new one, that is enough to make the expenditure 
capital expenditure. Of course, if it is a better or 
different one — which was an accident of fact in 
that case — that is ‘a fortiori’ a case of capital 
expenditure. But then there is the case of the 
Privy Council in ‘RHODESIA RAILWAYS v. IN¬ 
COME-TAX COLLECTOR, BECHUAN ALAND’. 
1933 AC 368 (PC) which I must consider in this 
connection. It is true that Finlay, J. said of this 
case that it did not seem to him to throw any 
real light upon the case before him. There is no 
reason given by the learned Judge for saying so of 
the Privy Council decision. Whether right or 
wrong Lord Macmillan in the Privy Council case 
does give reasons for his view that the expenditure 
there in question was not of a capital nature. Ap¬ 
parently, Finlay J. who could not but be alive to 
those reasons would not accept them, though he 
does not say so in so many terms. In order to 
understand the reasoning of the Privy Council, it 
Is necessary to state the facts of the case before 


their Lordships. The appellants there were assess¬ 
ed to income-tax under the Bechuanaland Protec¬ 
torate Income Tax Proclamation, 1922, in respect 
of profits from 394 miles of their railway ime in 
the Protectorate. It was claimed by them that 
they were entitled to debit 252,174 pounds which 
they had expended in the year of assessment in 
renewing 74 miles of the railway track. The work, 
which was part of a general scheme of renewal, in¬ 
cluded the supply of new rails, sleepers, and fas¬ 
tenings, where nece^ary; steel sleepers were used « 
in place of wooden sleepers for about half the line 
renewed. The renewal brought back the worn track 
to normal condition; as renewed it was not 
capable of giving more service than the original 
line. It was held on those facts that the appel¬ 
lants were entitled to the deductions claimed be¬ 
cause ( 1 ) the sum expended was an outgoing 'not 
of a capital nature’ within S. 15, sub-s. (l)(a), of 
the Proclamation, and (2) it was ‘expended for re¬ 
pairs of property occupied for the purpose of trade 
or in respect of which income is receivable’ within 
S. 15(l)(b). With the latter ground of the deci¬ 
sion, I have already dealt. With the former which 
matters for the present aspect of the discussion I 
have to deal. Looking at the judgment at page 374 
of the report this is what we find: 

“The fact that the wear although continuous is 
not and cannot be made good annually does not 
render the work of renewal when it comes to be 
effected necessarily a capital charge. The ex¬ 
penditure here in question was incurred in con¬ 
sequence of the rails having been worn out in 
earning the income of the previous years on 
which tax had been paid without deduction in 
respect of such wear, and represented the cost 
of restoring them to a state in which they could 
continue to earn income. It did not result in z-' 
the creation of any new asset; it was incurred 
to maintain the appellants’ existing line in a 
state to earn revenue. The analogy of a wast¬ 
ing asset which appears to have affected the 
minds of the Special Court has really no appli¬ 
cation to such a case as the present.” 


Then again at pages 375 and 376 of the report 
this is what we find: 

“Their Lordships find an excellent illustration of 
the accepted practice in such matters in the 
United Kingdom, to which the appellants’ chief 
accountant spoke, in the case of the ‘HIGHLAND 
RY. CO. v. SPECIAL COMMISSIONERS OF IN¬ 
COME TAX (1839) 16 R 950: 2 Tax Cas 485. 
There the Highland Railway Company had re- 
laid a portion of their main line and in doing so 
had substituted steel rails of greater weight for 
the previous iron rails. No question was raised 
as to the cost of relaying the rails except as re¬ 
gards the additional weight and cost of the im¬ 
proved rails as compared with the original rails. 
The railway company claimed to deduct the ad¬ 
ditional cost as a proper charge against revenue 
on the ground that no permanent improvement 
of their property had been effected by the sub¬ 
stitution of the heavier and costlier steel rails 
and that they derived no additional revenue from 
the outlay. The Lord President (Inglis) in re¬ 
jecting the company’s contention said: (’HIGH 
RY. CO. V. SPECIAL COMMISSIONERS OF IN¬ 
COME-TAX’, (1889) 16 R 950: 2 Tax Cas 485.) It 
must be kept in view that this is not a mere^re¬ 
laying of line after the old fashion. It is not tax¬ 
ing away rails that are worn out or partially worn 
out and renewing them in whole or in.part-along 
the whole line. That would not alter the charac¬ 
ter of the line; it would not affect the nature of 
the heritable property possessed by the company. 
But what has been done is to substitute one kind 
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of rail for another—steel rails for iron rails. Now, 
that is a material alteration, and a very great 
improvement in the corpus of the heritable 
estate belonging to the company, and so stated, 
surely is a charge against capital. All that is 
done, it will be observed from the details given 
with reference to this matter, is to charge the 
price of the rails and chairs — that is to say, 
the weight in addition to what was the original 
weight of the rails and chairs. That is the whole 
charge, and that is a charge made entirely for 
the improvement of the property — the perman¬ 
ent improvement of the property. Now. how 
that can be anything but a charge against capi¬ 
tal, I am unable to see.'" 

Lord Macmillan then winds up the discussion 
with these remarks: 

4 The contrast between the cost of relaying the 
line so as to restore it to its original condition 
and the cost of relaying the line so as to improve 
it Is well brought out in the passage just quoted, 
and while the former is recognised as a legiti¬ 
mate charge against income the extra cost in¬ 
curred in the latter case in the improvement of 
the line is equally recognised as a proper charge 
against capital. In the present instance, the 
renewals effected constituted no improvement; 
they merely made good the line so as to restore 
it to its original state. As such, in their Lord- 
ships* opinion, they were ‘repairs* within the 
meaning of S. 15, sub-s. 1(b) of the Proclamation 
and the cost of them did not constitute an out¬ 
going of a capital nature within the meaning 
of S. 15, sub-s. 1(a). It follows that the sum of 
252,174 pounds expended on this work by the 
appellants is deductible from their income for 
the purpose of ascertaining their taxable income.** 

(24) Carefully scanning the passages quoted from 
the judgment, it is clear to my mind that the whole 
reasoning is of a composite character; that is to 
say, that the renewals effected were repairs within 
the meaning of S. 15(l)(b) and did not, therefore, 
constitute an outgoing of a capital nature within 
the meaning of S. 15(1)(a) of the proclamation 
there in question. After finding that they were 
repairs because 

“The periodical renewal by sections of the rails & 
sleepers of a Rly. line as they were out by use is 
in no sense a reconstruction of the whole rail¬ 
way and is an ordinary incident of railway ad¬ 
ministration." (vide page 374 of the report) 

Lord Macmillan held as a corollary that 
the cost of them did not constitute 
an outgoing of a capital nature especially 
in view of the circumstance that tax had been paid 
in previous years without deduction for wear and 
tear. On the scheme of the proclamation there in 
question the Privy Council seems to have thought 
that what had to be regarded as repairs within 
one provision of it could not be regarded as an 
outgoing of a capital nature within another part 
of it with the result that the analogy of a wasting 
asset relied upon by the court below could not be 
accepted by the Privy Council as germane to the 
case before them. At the same time, it is also 
clear to my mind that as to what capital expendi¬ 
ture means, the test suggested is whether or not 
it has resulted in the creation of a new asset as 
distinct from the mere maintenance of an existing 
asset, in other words, whether or not the expendi¬ 
ture has merely restored the situation to its origi¬ 
nal condition or improved it by extra quality. 

(25) Applying to the case on hand this test of 
the Privy Council ruling, with which I shall have 
to deal further, later in the course of this judg¬ 
ment, it may seem as clear that the department 
should fall, as that it should succeed, as already 


observed by me on the application of ‘MARGRETT 
v. LOWESTOFT WATER & GAS CO.*, (1935) 19 
Tax Cas 481. The question is, between wliich of 
these two decisions if indeed irreconcilable have 
I to choose? That leads me on to a consideration 
of the basic ideas which underlie 'Capital expen¬ 
diture*. As pointed out in the Concise Oxford 
Dictionary “capital funds'* or “capital stock’’ means 
“the original pnncipal fund or stock with which 
a company or person enters into business". No 
business clearly can be started without an initial 
outlay of expenditure which is generally known as 
capital. The income actually produced by the uti¬ 
lisation of capital in any particular business is 
usually known as profits of the business. The 
capital employed may be circulating capital which 
in the language of Mill 'fulfils the whole of its office 
in the production in which it is engaged by a single 
use' or fixed capital which in the language of the 
same author 'exists in a durable shape and the re¬ 
turn to which is spread over a period of corres¬ 
ponding duration*. (Vide, Alfred Marshall's Prin¬ 
ciples of Economics. 8th Edition, page 75). 

As remarked in Principles of Economics by F. W. 
Taussig, Volume 1, 3rd Edition, the set of things- 
to which we apply the term “capital" or ‘pro¬ 
ducer’s capital* are things such as iron ore, and 
steel bars, timber and wool and cotton factories 
and railways and shops, stocks of all sorts in ware¬ 
houses. and commodities ready for sale In the re¬ 
tailers’ shops, while the set of things which. 
are called consumers’ goods or wealth that is not 
capital arc things such as houses, furniture, cloth¬ 
ing and food in the hands of those using them for 
the satisfaction of wants. The first set we may 
speak of as unfinished goods; the second set as 
finished and enjoyable goods. For some purposes, 
of economic analysis, they are similar; for other 
purposes dissimilar. The difference between them 
is essentially one of degree, yet is so great as to- 
justify a distinction. iPage 69 Ibid) Capital then, 
that is, producer's capital, is not in enjoyable 
form; it is not now a source of satisfaction; it exists 
for the purpose of increasing consumer's wealth. 
Its relation to enjoyable goods is twofold: On the 
one hand, it may be said gradually to ‘ripen* into- 
such goods; on the other hand, it is a means of 
increasing their supply. It is easy to see that raw 
materials, as they are commonly called, ‘ripen* into- 
finished commodities. Wool is converted by suc¬ 
cessive steps into clothing, grain into bread, stone 
and timber into a house, but a process, the same 
in essentials, takes place with tools and machinery. 
Suppose a printing machine lasts for one year only 
being worn out and worthless at the close of the 
year. The books printed with its aid are the pro¬ 
duct not only of the labour applied to make the 
paper and other materials and of that applied by 
the compositors and other workmen in the print¬ 
ing office, but also of that applied in the construc¬ 
tion of the printing machine itself, which in fact 
in due course may disappear by wear and tear. So- 
of all machinery and all plant. It wears out sooner- 
or later and may be said sooner or later to ripen 
into goods that satisfy our wants. (Page 70, ibid). 

All forms of material wealth wear out in course- 
of time. Some sorts of capital are Indeed very 
durable, such as irrigation dams and granite docks; 
some last a considerable time as buildings and 
machinery; others are used up very quickly as the- 
coal which is burnt under the boiler. All need to- 
be replaced as time goes on, some slowly in propor¬ 
tion as they last long, some quickly in proportion 
as they are rapidly used up. (Page 77 ibid). Com¬ 
monly capital is maintained intact, not In the sense - 
that the same machinery or materials are 
maintained indefinitely, but in the sense- 
that as they wear out other machi- 
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nery and materials are regularly produced to take 
their place. The surpluses which are put aside to 
balance depreciation are again invested in the 
same enterprise and the same instruments or in 
some other. (Page 73 ibid). The repair of capital 
as well as its complete replacement when worn out 
calls for the recurrent exercise of saving. Some 
kinds of apparatus must be touched up a little 
from day to day in order to be put in good work¬ 
ing order. Such is the case with the road — bed 
of a railway which needs almost hourly attention 
and would become quite unusable if neglected for 
a few weeks. The locomotive of a railway again 
is subjected to constant heavy strain and needs to 
be sent tp the machine shop at frequent intervals 
until finally after perhaps a generation of alter¬ 
nate using and patching it goes to the scrap heap 
and has to be replaced with a new one (page Ibid). 

Viewing the matter from this standpoint of dis¬ 
tinction between producer's capital or fixed capital 
used for producing finished goods and consumers 
capital in the nature of the finished goods them¬ 
selves and distinction again between repair and 
replacement of the producer's capital or fixed 
capital it seems but reasonable to hold that when 
the original capital stock gets exhausted by use 
and needs to be replaced the expenditure incurred 
in the process is in its turn further capital outlay 
in connection with the business and therefore in 
the nature of capital expenditure within the mean¬ 
ing of clause 15 of S. 10. sub-section (2) of the 
Indian Income-tax Act. It is in my opinion quite 
legitimate to bear in mind and give effect to these 
considerations well recognised in the field of Poli¬ 
tical Economy, in the interpretation of the rele¬ 
vant provision of the Income Tax Act, unless there 
is anything to be found therein which is repugnant 
to such a process of interpretation. The case of 
the road-bed of a railway needing almost hourly 
attention which is referred to by Taussig, it may 
be noticed, helps us to understand the distinction 
between repair ana replacement of a railway line, 
the former being revenue expenditure normally and 
the latter being capital expenditure normally, so 
as to help us to understand aright the reasoning 
behind the Privy Council decision in 'RHODESIA 
RAILWAYS v. INCOME-TAX COLLECTOR BE- 
CHUANALAND*. (1933) AC 368 (PC). In the light 
of what is said by Taussig, it is easy to understand 
why Lord Macmillan in delivering the judgment of 
the Privy Council in 'RHODESIA RAILWAYS v. 
INCOME-TAX COLLECTOR. BECHUANALAND'. 
(1933) AC 368 emphasises the consideration that 
the expenditure of which deduction was sought by 
the assessee in that case really represented the cost 
of repairs from year to year for which no deduc¬ 
tion had been claimed in the matter of the tax 
paid in previous years. It is also easy to understand 
in that light why His Lordship rejects the analogy 
of a wasting asset relied upon by the Special Tri¬ 
bunal in that case which would really be applicable 
only to a case where a particular asset got com¬ 
pletely exhausted by wear and tear in the process 
of use. not merely antiquated or worn out just to 
be repaired and "let go on a bit longer", to use the 
language of Finlay. J. in 'MARGRETT v. LOWES¬ 
TOFT WATER & GAS CO.*, (1935) 19 Tax Cas 481. 

(26) In a case reported in 'COLTNESS IRON 
CO. v. BLACK', (1881) 6 AC 315 the question arose 
whether a tenant of minerals, though he might 
be under a constant vanishing expense in sinking 
new pits as the old ones became exhausted, was 
entitled in computing the profits for assessment 
of income-tax, to deduct from the gross profits a 
sum estimated as representing the amount of capi¬ 
tal expended in making bores and sinking pits, 
which had become exhausted by the year's working. 
It was held that he was not, and that was because 


as pointed out in the speech of Lord Penzance the 
Act then in question contemplated the case of a 
mine as within schedule A to the Act which was 
the schedule applicable to "property”. The only 
question therefore was how exactly the annual 
value of that species of property had to be ascer¬ 
tained. The case is not strictly material to the one 
beiore us, and counsel relied upon it only for the 
general proposition that quite apart from any spe¬ 
cific heads of deductions enumerated in the In¬ 
come-tax Act no legitimate head of deduction could 
be ignored which would have to be taken into ac¬ 
count for the ascertainment of profits in the true 
sense of the term and according to the basic con¬ 
ception of profits as the assessable factor. But 
there is a passage at page 328 of the Report which 
occurs in Lord Blackburn's speech & to which it is 
worthwhile to refer at this juncture. Says His 
Lordship: 

"The sum of £9027 claimed as a deduction from 
the assessment by the Appellants does not re¬ 
present the cost of pit-sinking during the year, 
but is a sum arrived at by calculating 2 s. a ton on 
iron maae, and ljd. a ton on coal sold during 
the year; it being estimated that this will pro¬ 
perly represent the amount of capital expended 
on making bores and sinking pits which has been 
exhausted by the year's working. The cost of 
making bores and sinking pits is charged in the 
books of the company to an account called "sunk 
capital account", and is written of! annually by 
a sum computed at the respective rates above 
specified, on the quantities of iron made and coal 
sold in the year, as representing the capital ex¬ 
pended on pit-sinking exhausted by the year’s 
working. The working charges deducted and 
allowed in ascertaining the profits for assessment 
include the whole cost of getting and raising the 
minerals, after the pits are sunk, and of manu¬ 
facturing the metal and selling the iron and coal, 
and the general expenses of the concern. 

The phrase "capital exhausted" does not occur 
anywhere in the Income-Tax Acts. It is taken 
from a passage in Mr. McCulloch on Political 
Economy, where he says: 


'Profits must not be confounded with the pro¬ 
duce of industry primarily received by the capi¬ 
talist. They really consist of the produce on its 
value remaining to those who employ their capi¬ 
tal in an industrial undertaking after all their 
necessary payments have been deducted, ana 
after the capital wasted and used in the under¬ 
taking has been replaced. If the produce deriv¬ 
ed from an undertaking after defraying the neces¬ 
sary outlay, be insufficient to replace the capital 
exhausted, a loss has been incurred; if the capi¬ 
tal is merely sufficient to replace the capi¬ 
tal exhausted, there is no surplus, there is no 
loss, but there is no annual profit, and the grea¬ 
ter the surplus is, the greater the profit*. 

I do not feel at all inclined to dispute the suin- 
ciency of this definition." 

It is clear from this passage in the speech of 
ord Blackburn that while according to tne 
uthor of the Work on Political Economy referred 
) by His Lordship if the produce derived from an 
ndertaking after defraying the necessary outiay w 
lsufficient to replace the capital exhausted it must 
e considered that a loss has been incuiTea, ine 
famed Lord is at the same time making a 
on for the purpose of the Income-tax Acts between 
■hat may be called the cap.tal charge ^olved 

i expenditure over pit-smkmg me\rorkine 

austed by the year's working and the working 

harges deducted and allowed ! n 

rohts for assessment which include the whole cost 

f getting and raising the minerals, after the pits 
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are sunk, and of manufacturing the metal and sell¬ 
ing the iron and coal, and the general expenses of 
the concern. On principle and of its own nature 
it does not seem to me that capital exhausted 
stands on any different footing from fresh capital 
invested in regard to its character as capital 
expenditure, as distinguished from working ex¬ 
penses. The latter kind of capital is reaily a coun¬ 
ter-part of the former although the former is liable 
to deduction under S. 10(2i(vi> of the Indian Act, 
whereas the latter is not. on the principle recog¬ 
nised by Lord Blackburn in the passage from his 
speech just quoted. The latter kind of capital is 
really in the nature of capital employed to re¬ 
place the capital already wasted and used in the 
undertaking. That being the true position of the 
replacement of any old worn-out machinery by a 
new one, it is clear that money spent over the lat¬ 
ter must be held to be so far related to the original 
capital stock with which the business started that 
it must in itself be regarded as in the nature of fur¬ 
ther capital outlay. That is why. as I understand 
it. Lord Sands in his speech in the Court of Session. 
Scotland (First Division) in 'COMMISSIONERS 
OF INLAND REVENUE v. GRANITE CITY 
STEAMSHIP CO. LTD.*, (1929) 13 Tax Cas 1 at 
page 14 observes: 

“Broadly speaking, outlay is deemed to be capital 
when it is made for the initiation of a business, 
for extension of a business, or for a substantial 
replacement of equipment"; 

“a substantial replacement of equipment" in this 
connection seems to my mind, to include "a sub¬ 
stantial replacement of the machinery and plant 
which constituted part of the fixed capital with 
which the business started". 

. (27) The leading case in England on the subject 

J of v/hat is capital expenditure and what is not is 
'BRITISH INSULATED AND HELSBY CABLES 
v. ATHERTON’. (1926) A C 203. In that case the 
question arose thus: 

"A company, which carried on the business of 
manufacturers of insulated cables, established, 
under the powers of its memorandum of associa¬ 
tion, a pension fund for its clerical and technical 
salaried staff. The fund was constituted by a 
trust deed which provided that members should 
contribute a percentage of their salaries to the 
fund and that the company should contribute 
an amount equal to half the contributions of the 
members; and further that the company should 
contribute a sum of 31,7841 to form the nucleus 
of the fund and to provide the amount neces¬ 
sary in order that past years of service of the 
then existing staff should rank for pension. This 
sum was arrived at by au acturial calculation on 
the basis that the sum would ultimately be ex¬ 
hausted when the object for which it was paid 
was attained. On the winding up of the fund 
the whole amount was to be distributed among 
the members. The company, having paid the 
sum of 31,784 1 out of current profits, claimed 
that it was an admissible deduction in computing 
its profits for the purpose of assessment to in¬ 
come-tax for the financial year, 1917-18”. 

On those facts it was held (by Viscount Cave, L .C. 
Lord Atkinson and Lord Buckmaster; Lord 
Carson and Lord Blanesburgh dissenting) that the 
payment was in the nature of capital expenditure 
and was therefore not an admissible deduction. It 
will be seen that the kind of expenditure in ques- 
xion in the present case was not what the House 
of Lords had to deal with in that case. The 
amount of 31,784 1 which had been taken out of 
in * urrent Profits was contributed to a pension 
so as to form its nucleus. The expenditure 
was made not only once and for all which was 


the test of capital expenditure propounded by Lord 
Dunedin as Lord President of the Court of Session 
in * VALLAMBROSA RUBBER CO. v. FARMER’, 
1910 S C 519:5 Tax Cas 529, but with a view to 
bringing into existence an asset or an advantage 
lor the enduring benefit of the trade. The majo¬ 
rity of the Law Lords held that without the con¬ 
tribution the fund could not have come into exis¬ 
tence at all, and that the object and effect of the 
payment of this large sum was to enable the 
company to establish the pension fund and to 
offer to all its existing and future employees a sure 
provision for their old age and so to obtain for the 
company the substantial and lasting advantage of 
being in a position throughout its business life to 
secure and retain the services of a contented and 
efficient staff. So it 7/as held that the expenditure 
in question was in the nature of capital expendi¬ 
ture. and that the deduction of the amount from 
profits although not expressly prohibited by the 
English Act had been rightly held by the Court of 
Appeal not to be admissible. 

(28) As distinguished from the case of buying an 
asset or purchasing an enduring advanage as in 
•BRITISH INSULATED k HELSBY CABLES v. 
ATHERTON', (1926) A C 205. there is the case of 
the removal of the possibility of a recurring disad¬ 
vantage illustrated by 'B. W. NOBLE LIMITED v. 
MITCHELL'.; 'MITCHELL v. B. W. NOBLE 
LIMITED', (1926) 11 Tax Cas 372. This latter was 
a case in which the question arose whether a 
certain payment made to a retiring Director who 
had been dismissed by the Company in order to 
avoid publicity injurious -to the Company’s repu¬ 
tation was or was not expenditure of a capital 
nature. Rowlatt. J. in the first instance and the 
Court of Appeal presided over by Lord Hanworth. 
MR. in confirmation of Rowlatt, J. held that the 
amount was not in the nature of capital expendi¬ 
ture. 

(29) A similar result was reached in the case 
in 'ANGLO-PERSL\N OIL CO. LTD. v. DALE 
(H. M. INSPECTOR OF TAXES)’, (1932) 16 Tax 
Cas 253 where the facts were as follows: 

“By agreements made in 1910 and 1914 the 
Appellant Company appointed another limited 
company as its agents in Persia and the East for 
a period of years, upon the terms (inter alia) 
that the agents should be remunerated by com¬ 
mission at specified rates. 

With the passage of time the amounts payable 
to the agents by way of commission increased 
far beyond the amounts originally contemplated 
by the Company, and after negotiation between 
the parties, the agreements were cancelled in 1922, 
the agent company agreeing to go into voluntary 
liquidation and the Company agreeing to pay 
to the agents £ 300.000 in cash. This sum was 
In fact paid and the Company contended before 
the Special Commissioners that it was an ad¬ 
missible deduction in computing the Company’s 
profits for purposes of Income Ta* and Corpora¬ 
tion Profits Tax. 


The Special Commissioners rejected this conten¬ 
tion and the Company appealed". 

Rowlatt, J. in the first instance and the Court of 
Appeal presided over by Lord Hanworth. M. R., in 
confirmation of Rowlatt. J.’s decision held that 
the payment to the agents was not in the nature 
of capital expenditure but was an admissible de¬ 
duction for purposes of Income Tax and Corpora¬ 
tion Profits Tax. The case in 'BRITISH INSULA¬ 
TED & HELSBY CABLES v. ATHERTON’, (1926) 
A C 205, is referred to in the judgment of Rowlatt 
J. at page 262 of the Report as follows: 

“But to say that it is a capital expenditure be¬ 
cause it secured an enduring benefit by getting 
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rid of an onerous contract is not to state the 
material thing; and it is completely inconclusive. 
"I think I know where that phrase comes from, 
and that is from the speech of Lord Cave in the 
case of ‘ATHERTON v. BRITISH INSULATED 
& HELSBY CABLES LTD/, (1926) A C 205 
which is reported in (1926) 10 Tax Cas 155 at 
p. 192, where he said this: ‘when an expenditure 
is made, not only once and for all, but with a 
view to bringing into existence an asset or an 
advantage for the enduring benefit of a trade,' 
then it is capital. But the fallacy is in the use 
of the word ‘enduring’. What Lord Cave is quite 
clearly speaking of is a benefit which endures, 
in the way that fixed capital endures; not a 
benefit that endures in the sense that for a 
good number of years it relieves you of a 
revenue payment. It means a thing which en¬ 
dures in the way that fixed capital endures. It 
is not always an actual asset, but it endures in 
the way that getting rid of a lease or getting 
rid of onerous capital assets or something of that 
sort as we have had in the cases, endures. 1 
think that the Commissioners, with great res¬ 
pect, have been misled by the way in which they 
have taken ‘enduring’ to mean merely something 
that extends over a number of years’*. 

From the foregoing, it will be seen that we have 
the ‘‘once and for all test” of Lord Dunedin in 
•VALLAMBROSA RUBBER CO. v. FARMER*, (1910) 
S C 519:5 Tax Cas 529, the ‘‘lasting advantage” or 
‘‘enduring benefit” test of Viscount Cave. L.C. in 
•BRITISH INSULATED, & HELSBY CABLES V. 
ATHERTON', (1926) A C 205, and the permanent 
improvement test of Lord MacMillan in the Privy 
Council case in ‘RHODESIA RAILWAYS v. IN¬ 
COME-TAX COLLECTOR. BECHUANALAND*. 
(1933) A C 368 (PC). Besides these tests, it will 
be seen from a careful perusal of the two dissen¬ 
tient judgments of Lord Carson and Lord Blanes- 
burgh in ‘BRITISH INSULATED AND HELSBY 
CABLES v. ATHERTON', (1926) A C 205, that 
there are just one or two more tests which may 
also have to be borne in mind. The speech of 
Lord Carson dealing with the fund in question 
before the House of Lords contains this observa¬ 
tion a page 225 of the report: 

“It is clear from the terms of the trust deed, as 
already pointed out, that in no sense was the 
sum an investment, that it would be eventually 
exhausted in payment of the pensions, and that 
in the event of a winding up of the company it 
could never form any part of the assets of the 
company'. 

The tests suggested by the observation are, (i) 
whether the sum in question is one which gets 
eventually exhausted over payments required .to 
be made for the actual working of the business, 
and (ii) whether in the event of a winding up of 
the company the sum in question could ever form 
any part of ttie assets of the company. Then to 
turn to the speech of Lord Blanesburgh the same 
considerations are brought out at page 236 of the 
Report. After pointing out at an earlier page 
(233) in terms of Lord Lorebum’s statement of 
the law in the case of 'USHER; USHER S WILT¬ 
SHIRE BREWERY v. BRUCE’, (1915) A C 433 
that: 

“profits and gains must be estimated on ordinary 
principles of commercial trading by setting 
against the income earned the cost of earning it, 
subject to the limitations prescribed by the 
Act”— 

a statement of the law which is not dissimilar to 
what has been quoted by me earlier from the 
House of Lords case of ‘COLTNESS IRON CO v. 


BLACK’. (1881) 6 A C 315, the noble and learned 
Lord observes thus at page 236: 

“In no sense of the word ‘capital’, circulating, 
working or fixed, did this expenditure involve any 
withdrawal. It was made out of gross receipts 
in a year in which, working capital and, a for¬ 
tiori. fixed capital, remaining intact, a large 
surplus still emerged. Nor, in my judgment, did 
the expenditure in any relevant sense create a 
new asset of the company of the nature of a 
fixed capital asset or any other. The learned 
Lord Justice (Scrutton, L. J.) does not more 
closely describe this so-called asset or, fixed 
though it was. did he attach to it a name by 
which it could be recognized. He did not sug¬ 
gest that it resulted in an enhanced goodwill. 
He could not, in my judgment, have done so with 
reason, because it has never, I think, even been 
suggested that a contented personnel is an ele¬ 
ment in goodwill, whatever else it may be. In 
that state of things, it has occurred to me, my 
Lords, that the existence or non-existence of 
this so-called asset might fairly be submitted to 
the prosaic test of asking what in a liquidation 
would be forthcoming in respect of it when a 
liquidator essayed his statutory duty to realize 
the company's assets and divide the proceeds 
amongst his constituents. Certainly no part of 
the fund. That in its entirety is completely alie¬ 
nated. And I can myself think of nothing else”. 

That the lasting advantage or enduring benefit to 
the company which is propounded as the test by 
Viscount Cave, L.C. has to be regarded from the 
standpoint of its relation to the fixed capital of 
the company, is the point of Lord Blanesburgh’s 
observation which I have quoted. If the expendi¬ 
ture in question in any relevant sense creates a 
new asset of the company in the nature of a fixed 
capital asset or any other, then the expenditure is 
in the nature of capital expenditure according to 
Lord Blanesburgh, and then it will be within the 
ambit of the process of distribution in a liquida¬ 
tion of the company’s assets, not otherwise. While 
creating a new asset in the nature of lasting 
advantage or enduring benefit to the company, 
the expenditure in order not to be entitled to the 
deduction contemplated by the Income-tax Act 
must according to Lord Blanesburgh result in the 
creation of an asset in the nature of a fixed capital 
asset or any other. 

(30) I may add in this connection that there is 
just another test suggested by 'HIGHLAND 
WAY CO. v. BALDERSTON’, (1889) 16 R. 950:£ 
Tax Cas 485, a case decided in Scotland in the 
court of Exchequer, First Division. In that case, 
there was an acquisition by a railway company oi 
a certain section of the railway line which they 
needed to bring up to the standard of the rest oi 
the main line in their ownership to make or tne 
whole thing a continuous railway line, There was 
also certain expenditure incurred over the altera¬ 
tions of the main line itself. The expenditure 
under the two heads was shown in the acc( ^; 
books of the company as capital expenditure, -ine 
contention however was that it was in the nature 
of expenditure chargeable against income. f 
contention was overruled. The Lord 
(Inglis) observes thus with reference to the ^y 
in which the account books deal with the expe 

d 'I Ur think it is a pretty good j nd * c ft f 
Commissioners upon their part ^ at t J ey “ u ; 
not properly make it a charge 
at all. At the same time, although thJS is the 
condition of the Appellant's books, 
any means say that it is conclusive, if they cmi 
show what they have made a charge 
capital ought really to have made against Income,. 
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and properly constitutes a charge against in¬ 
come, and therefore the Question remains for 
consideration whether these charges as described 
in their book could with any propr.ety be dealt 
with otherwise than they have dea.t with them 
themselves”. 

So, Lord Mure observes at page 489 of the Report: 
"It is certainly a remarkable fact that these charges 
are entered against capital in the company's 
books. I agree with your Lordship that that is 
not conclusive of the question, but it cannot be 
tlirovm altogether out of view". 

With reference to the first head of expenditure 
it was held to be of a capital nature for the reason 
that what was paid for the Sutherland and Caith¬ 
ness line which had to be brought up after the 
purchase to the standard of the main line was 
something lower than what would have had to be 
paid, had the line acquired been in perfect con¬ 
dition. The Lord President observes at page 487 
bottom and 488 top thus: 

“It appears to me, therefore, that they must have 
purchased or acquired this Sutherland and Caith¬ 
ness line at a lower figure than it would other¬ 
wise have brought in consequence of its being in 
that imperfect condition; and if they did so it 
appears to follow of necessity that the renewal 
of improvement of this Sutherland and Caithness 
line to bring it up to the proper standard is just 
part of the cost of that line to work along with 
the main line. If it had been brought up to 
that standard before they bought it, they would 
have had to pay so much the more for it; and 
finding it in that condition, and knowing that 
they could not use it in connection with the 
main line without expending this large sum of 
money upon it, just shows that, although it can¬ 
not be said in a proper sense to be part of the 
price of the line, it is certainly part of the cost 
of acquiring that line to be wrought along with 
the main line”. 


Then with regard to the alterations in the main 
line itself it is pointed out by the Lord President 
further down at page 488 of the Report: 

“..it must be kept in view that this is not a mere 
relaying of the line after the old fashion; it is 
not taking away rails that are worn out or parti¬ 
ally worn out, and renewing them in whole or 
in part along with the whole line. That would 
not alter the character of the line; it would not 
affect the nature of the heritable property 
possessed by the Company. But what has been 
done is to substitute one kind of rail or another 
steel rails for iron rails. Now that is a material 
alteration and a very great improvement on the 
corpus of the heritable estate belonging to the 
Company, and so stated is surely a charge 
against capital”. 

From the foregoing, it seems to me that the 
entries in the account books of the assessee as 
showing expenditure either under the head of 
capital expenditure or under the head of revenue 
expenditure are ‘prima facie', though not con¬ 
clusive, evidence of the character of the expendi- 
ture in question in any particular case. Further, it 
also follows from the quotations that I have made 
that where the pnee paid for the acquisition of 
an asset is something lower than what it would 
have been, had the asset been in perfect condition 
fP y ™Provement of the asset in order to repair 

™,t,K eflc !. encies , J of u the condit ‘on in which it was 
purchased would be in the nature of capital ex- 
penditure. Further again, where the heritable 
oi a company is so far improved that in 
quality or calibre something better replaces it that 

Wh ' Ch “ the °< 


(31) The variety of tests suggested by the case 
law so far discussed only indicates how true it is — 
what the Master of the Rolls observed in 'GOLDEN 
HORSE SHOE (NEW) LD. v. THURGOOD’, 
(1934) 1 KB 548: 

'The test of circulating as contrasted with fixed 
capital is as good a test in most cases to my 
inind as ran be found; but that involves the 
question of fact; was the outlay in the particular 
case from fixed or circulating capital? 

After careful consideration of the present case, 
in the course of which my mind was fluctuated 
on either side, I think it is to be decided upon its 
own facts — that none of the tests suggested 
afforded a strict rule of guidance." 

In the case in 'GOLDEN HORSE SHOE (NEW) LD. 
v. THURGOOD', (1934) l KB 548 the facts were 
as follows; A company which was formed for the 
purpose acquired the right to take away and re¬ 
treat very large dumps of residual deposits result¬ 
ing from the working of a gold mine and called 
“tailings''. These tailings were known to contain 
a certain amount of gold, and by a new process of 
treatment some of this gold was recovered and 
sold. Finlay. J. on those facts posed the question 
for determination at page 555 of the Report as 
follows: 


"Was it (the sum paid for the tailings) like money 
used to acquire a mine which was to be worked, in 
which case it was clear that it would not be de¬ 
ductible; or was it like money which a draper 
expended in order to stock his shop, in which 
case it would be clear that it would be deductible.” 
Finlay, J. concurring with the Commissioners held 
that it was not deductible. The company appealed, 
and the Court of Appeal presided over by Lord 
Hanv.orth M. R. reversed Finlay, J. In so doing, 
the Learned Master of the Rolls referred to a num¬ 
ber of cases on the subject including the case in 
'COLTNESS IRON CO. v. BLACK', (1881) 6 AC 
315 which I have already discussed in the fore¬ 
going. and wound up the discussion with what I 
have just quoted from his judgment. In my opi¬ 
nion, no particular test can be regarded as suffi¬ 
cient by itself for the purpose of the determination 
of each and every case; nor are we to suppose 
that the tests propounded by the majority of the 
Law Lords in 'BRITISH INSULATED AND HELS- 
BY CABLES LTD. v. ATHERTON', (1926) AC 205 
are entitled to greater weight than the tests sug¬ 
gested by the minority of the Law Lords in that 
case. In relation to each particular case It may 
be that one or more particular test or tests neces¬ 
sarily appeal to one's mind as the thing or things 
of predominant significance and therefore most 
relevant and conclusive. That is why Costello J 
m his judgment in 'IN RE IMPERIAL CHEMICAL 
INDUSTRIES (INDIA), LTD,’, 62 Cal 87 in which 
his colleague Lort-Williams, J. concurred, after 
quoting from Lord Hanworth M. R.’s judgment in 
'GOLDEN HORSE SHOE (NEW) LD. v. THUR¬ 
GOOD', (1934; 1 KB 548 observes as follows: 

"That is only to say once more that the matter 
really resolves itself in the last resort into ques¬ 
tion of fact in each particular case, and there is 
no sure touch-stone which can be applied uni¬ 
versally to solve a problem of the kind involved 
in the present proceedings.” 

(32) In this connection, I may also advert to a 
^ofjhis “urt reported in 'RATAN SINGH v 
COMMISSIONER OF INCOME-TAX' 2 ITC 294 
(Mad) which was originally dealt with by Sir Murrv 
Coutts-Trotter, Kt. C. J. and Beasley, J. as an OrL 
ginal Side Appeal from the judgment of Kumara- 

J - and lat€r dealt with by those two 
learned Judges as well as by Curgenven, J. on a 
reference by the Income-tax Commissioner. That 
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was a case in which clause (ix> which corresponds 
to the present clause (xv> of sub-section (2> to Sec¬ 
tion 10 of the Act came up lor consideration and 
treatment in relation to the facts of the case there 
thus: 

“A much more difficult point is raised with regard 
to the second matter which relates to certain 
items which were disallowed by the income-tax 
authorities as being of the nature of capital ex¬ 
penditure which is excluded from deduction by 
section 10(2)tix>. That sub-section allows any 
expenditure (not being in the nature of capital 
expenditure) incurred solely for the purpose of 
earning the profits or gains of the business. The 
latter comes to a total of Rs. 3,296-2-2, and it 
seems reasonably clear that the first three items 
were additions to the machinery and plant used 
by the firm, which can clearly be classed under 
the head of capital expenditure." 

So far the point of view suggested by the learned 
Judges seems, if applied to the present case, to 
make of the purchase of the boiler an addition to 
the machinery which is to be classed under the 
head of capital expenditure. There occurs aito¬ 
wards in the judgment a further observation m 
relation to other items of expenditure thus describ¬ 
ed: 

“The largest item is one of Rs. 1.925, which is 
described as the cost of an old car purchased 
from Tirali Srinivasa Aiyangar. The evidence of 
the assessee about that, which seems to have 
been accepted, is that he bought the car not to 
use it as a car but to resolve it into its compon¬ 
ent elements and use the parts for casual re¬ 
pairs to his existing fleet of cars. The remain¬ 
ing items are for the renewal of various parts 
• of the cars actually engaged in the business ot 
the assessee.” 

Dealing with the case of these items from the 
standpoint of section 10, sub-section 2, c.ause (V) 
the learned Judges say: 

"It is obviously arguable that mast of the repairs 
in this case can be described as current repaus 
though of course the matter is one of degree. It 
a carburetter of a motor car ceases «o function, 
we should incline to the view that the renewal 
of the carburettor in order to enable the car to 
keen the road is properly described as a running 
repair. On the other hand, if a car. as a result 
of an accident, has nothing left but a wheel and 
everything else had to be renewed, clearly the 
sensible view would be that the renewal of the 
car could only be described as 'an increase of capi¬ 
tal.But apart from that, we have the provisional 
sub-section (2)<ix) which speaks in genera terms 
of any expenditure (not being in the nature of 
capital expenditure) incurred solely for the Pur¬ 
pose of earning such profits or gains. Without 
committing ourselves to a view as to what are 
current repairs within the meaning of clause (\), 
we think it reasonably clear that the cost of re¬ 
pairs set forth in the list that was handed up to 
us must be treated as an expenditure incurred 
for the purpose of earning the proflte oi: giams 
of the business, and we do not think . at it can 
properly be treated as capital expenchture which 
is excluded from the operation of clause <«). 
This part of the judgment whkdi deakj vdth the 
Question of the application of Section 10. s uh‘ se '- 
tion (2), clause (v) I need not dnateuponasl have 
'already considered the question in the P rese nt case 
'with reference to this statutory provision and come 
to the conclusion that the repair in question here 
which Is the replacement of the old worn out boiler 
bv a new one cannot be regarded as current re¬ 
pair because the old boiler had not ceased to func- 
Ition altogether by the time that it came to be re¬ 


placed by the new one. The thing that matters, 
in this judgment in ‘RATAN SINGH v. COMMIS¬ 
SIONER OF INCOMETAX*. 2 1TC 294 (Mad) for 
the further purpose of the present case Is realiy 
what I have already set forth and remarked about, 
namely, the passage relating to the flrst three items 
which were additions to the machinery and plant 
used by the firm and which the court held liable 
to be classed under the head of capital expendi¬ 
ture. Curgenven, J., the third Judge, who dealt 
with the matter on reference refers to the ques¬ 
tions formulated by the Income-tax Commissioner 
as follows: 

“(1) Whether the substitution of new parts in the 
place of old and worn out ones in the machi¬ 
nery is capital expenditure, or is it in the 
nature of repairs or revenue expenditure, and 
(2) Whether such replacements are not in the 
nature of working expenses under Section 10 
(2)(ix) of the Indian Income-tax Act,” 

Then he proceeds to observe: 

• The answer to both these questions depends up¬ 
on the primary question, whether the expendi¬ 
ture is in the nature of revenue expenditure. I 
would say in reply to the first question, that 
ordinarily the substitution in a machine of new 
parts for old and worn out parts is in the nature 
of repairs or revenue expenditure. This is quite 
evidently true of the substitution, eg., of new 
tyres for old and worn out tyres in a motor car. 
But the statement needs to be qualified in some 
manner, because it is clear that by successive 
substitutions, an old motor car might be con¬ 
verted into a new one and that process would 
really be equivalent to selling the old car and 
buying the new one, a matter of capital expen¬ 
diture. The question is really one of degree and 
it may perhaps be said that the cost of any sub- 
stitution oi new parts which substantially change 
the identity of the machine, effect a substantial 
improvement or result in a substantial extension 
of the period of the serviccabieness, would be 
capital rather than revenue expenditure. But 
even such tests ns these are not absolute, and 
the question whether any given item of expen¬ 
diture is of the one or the other kind can only 
be answered on a consideration °f the circum¬ 
stances, is, in other words, and in other than ex¬ 
treme cases of misapplication of principle, a ques 
tion of fact. The same remark applies, in my 
view, to expenditure not being ln th ^..^ t ';[ e f ° 
capital expenditure, winch may be allowed for 
under clause (ix).” 

It is contended by Mr. Roma Rao Sahib for the 
Department that applying the tests of Curgenvem X 
in the passage quoted the sum spent oyer U pu f 
chase of the new boiler in replacement of the o 
changed the identity of the machhie effected 
substantial improvement and resulted in sub ¬ 
stantial extension of the period 
as to be liable to be regarded as capital rattier th 
revenue expenditure according to thetestoio 
genven. J. irrespective of the supenorijr of quali£ 
of the new boiler as compared with the old. 1 

sss r zssrzz 

tension of the period of servweaWene^ to stand 
plated by the learned Judge seemshf ^ of 

on a different and stronger matter 

the two other Judges who dealt «L. the op i- 

on the Original sidc J'f n pc t t 1 eir fudgmcnt after the 
nion therein expressed in their i B mQre tavour . 

reference seems to my m>nd to e j because 

able to the contention of learned euuiu 
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dealing with the items relating to additions to 
machinery and plant, as I have already stated, 
those learned Judges held that they could be class¬ 
ed under the head of capital expenditure. 

(33) This view resulting from the application of 
•RATAN SINGH v. COMMISSIONER OF INCOME- 
TAX’, 2 ITC 294 (Mad) to the case on hand is also 
on the whole in accord with the English authorities 
to which I have already referred, and I should, 
pausing there, give effect to it. The only ques¬ 
tion however remaining is whether the substitu¬ 
tion of the new boiler for the old which undoubted¬ 
ly has extended the period of serviceablcness is to 
be regarded as not capital expenditure for the rea¬ 
son that according to the test of Lord Macmillan 
in the case in ‘RHODESIA RAILWAYS v. IN¬ 
COME-TAX COLLECTOR, BECHUANALAND’, 
(1933) AC 368 the replacement has only resulted in 
the restoration of the machinery to its original 
condition and not in an improvement of it in qua¬ 
lity or calibre. Right or wrong, it is true that a 
Privy Council decision was bindng authority on 
Courts in India till the other day when the Con¬ 
stitution came into force. It is true too that, right 
or wrong, a Privy Council decision remains of 
great weight as persuasive if not binding authority, 
notwithstanding the Constitution. I am however 
not prepared to follow the case in ‘RHODESLA 
RAILWAYS v. INCOME-TAX COLLECTOR, BE- 
CHUANALAND’, (1933) AC 368 (PC) as concluding 
the matter before me for more reasons than one. 
In the first place, it does not appear in the P. C. 
case that the new materials supplied in place 
of the old were in replacement of old ones after 
they had become completely worn out and unfit for 
use. A general scheme of renewal seems to have 
been undertaken by the Railway Company in that 
case which included the supply of new rails, sleepers 
and fastenings wherever found necessary by the 
Railway Company. New things were used in place 
of the old ones for about half the line'renewed, 
and the renewal seems to have brought back the 
worn track to a normal condition, and as renewed 
it was not capable of giving more service than the 
original line. That state of facts, to my mind, 
raises the question of law in a different form to 
the one which arises here for consideration. Here 
the boiler became completely worn out and could 
no longer be used. Moreover, in the Privy Council 
case if the sums spent could really be regarded as 
for repairs within one part of the Proclamation 
there in question, they would according to the 
reasoning of their Lordships certainly stand ex¬ 
cluded from the sphere of capital expenditure in 
relation to the other part of the Proclamation. 
That was the way in which the Privy Council 
dealt with the matter of the two parts 
of the section of the Proclamation to¬ 
gether, and arrived at the conclusion that the re¬ 
newals were repairs within the meaning of S. 15, 
subjection 1(b) of the Proclamation and the cost 
oi tnem did not constitute an outgoing of a capital 
nature within the meaning of section 15, sub-section 

* v&). 

In the present case, the fact that the cost of the 
hew boiler is not within ‘current repairs' of one 
Part of the statute does not necessarily involve 
fu!/ or ^ not of a capital nature within 

the other part of the Statute. The 
JMter question has to be considered on its own 
ments, and considering it so, and applying the 

the Engllsh cases ^ ‘O'GRADY v. 

COLLIERY LTD.’, (1933) 17 
Cas 93 and ‘MARGRETT v. LOWESTOFT 

S 0 ’’* (I935) 19 Tax Cas 481 as 
“S* in 'RATAN SINGH v 
W»anSSIONER OF INCOME TAX’. 2 ITC 294 
(Mad) I am of opinion that the Reference at the in¬ 


stance of the Dept, should succeed. The present 
case is on the whoie, in my opinion, more analogous 
to the case of chimney in ‘O'GRADY v. BULLCRO- 
FT MAIN COLLIERY LTD.’. (1S33) 17 Tax Cas 93 
and to the case of the reservoir in 'MARGRETT 
v. LOWESTOFT WATER & GAS CO.’. (1935i 19 Tax 
Cas 481 than to the case of the railway rails ana 
sleepers in 'RHODESIA RAILWAYS v. INCOME- 
TAX COLLECTOR, BECHUANALAND', 1933 AC 
363. which as already noticed in the course of 
this judgment followed and applied the principles 
laid down in ’HIGHLAND RAILWAY CO. v. BAL- 
DE1RSTON', (1889) 2 Tax Cas 485, a decision which 
I have also separately discussed in detail in the 
foregoing. It is also worth noticing that the Privy 
Council decision does not refer to the precise test 
of Viscount Cave in ’BRITISH INSULATED AND 
HEL3BY CABLES v. ATHERTON', (192di AC 205, 
as the one which governed the matter before their 
Lordships. In fact the P. C. decision docs not even 
so much as refer to the House of Lords' decision. 
After a careful study of the two decisions in ’BRI¬ 
TISH INSULTED & HELSBY CABLES v. ATHER¬ 
TON’. and RHODESIA RAILWAYS V, INCOME- 
TAX COLLECTOR, BECHUANALAND', 1933 AC 
363, I feel clear that the test suggested by the 
latter is not identical with the one laid down by 
the majority of the Law Lords in the former. The 
lasting advantage or enduring benefit test of Vis¬ 
count Cave, one of the majority Law Lords, seems 
to my mind to be sufficiently satisfied in the pre¬ 
sent case by the replacement by the new boiler of 
the old worn out boiler rendered completely unfit 
for further use. The permanent improvement test 
of Lord Macmillan which suggests that the new 
boiler ought to be of superior quality to the old 
is not. in my opinion, within either the express 
language or the necessary implication of Viscount 
Cave’s test, nor is it applicable to the case before 
us. consistently with Viscount Cave’s more general 
test notwithstanding that here the new boiler serv¬ 
ed merely to ensure the functioning of the busi¬ 
ness on the same degree of efficiency as before the 
replacement. Lord Macmillan seems to have pro¬ 
pounded the true test applicable to the case be¬ 
fore the Privy Council in a rather qualified form 
conceived in due relation to the facts of that case 
and to the language of the enactment there under 
consideration. That apparently is the reason why 
His Lordship does not refer at all to the authority 
Of ’BRITISH INSULATED AND HELSBY CABLES 
v. ATHERTON'. In His Lordship's opinion on 
the facts of the case before the Privy Council the 
test which applied was the one which His Lord- 
ship deduced from 'HIGHLAND RY. CO. v. SPE¬ 
CIAL COMMISSIONERS OF INCOME-TAX’. 
(1889) 2 Tax. Cas. 485 with which I have already 
dealt. 1 

(34) In the light of all this discussion of the law 
on the matter, the finding of the Appellate Tribu¬ 
nal that the boilers were part of a unit of the ma¬ 
chinery required for the manufacture of sugar and 
so could not be treated as a separate unit by them¬ 
selves Is of no materiality whatsoever even if well 
founded. It may be that as Mr. Subbaraya Ayyar 
has rightly pointed out the entire sugar works is 
treated os a single unit or class of asset for the 
determination of the allowance under the head of 
deprecration contemplated by S. 10. Sub-section 2 
(6) of the Act. (Vide page 306 of the Income-tax 
Manual usued by authority of the Central Govt. 
10th Edn. Parts H and HD. But that, in my opi- 
mon does not throw any light on the question 
. for the P ur Pose of the applicability of S. 
10(2), clause (XV) of the Act the boiler can or can¬ 
not be regarded as a separate divisible unit. Nor 
is it material that as found by the Tribunal the re¬ 
placement of the old boiler is by a new one Just 
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having the same pressure which the old one pos¬ 
sessed when it was new and doing the same work 
which the old one was doing previously to its de¬ 
terioration. The new boiler has come in substitu¬ 
tion tor the old boiler which was part of the fixed 
capital of the company and therefore partakes of 
the character of such capital. It may or may not 
be of superior quality or calibre to that of the old 
boiler, but it certainly has resulted in a substan¬ 
tial extension of the period of the serviceableness 
of the machinery and in the creation of an asset 
of lasting advantage or enduring benefit to the 
company in the nature of a fresh fixed capital 
asset. As pointed out in the Law and Practice of 
Income-tax by Kanga and Palkhivala. page 328: 
“An item of disbursement may be regarded as 
capital expenditure when it is referable to fixed 
capital or capital assets; it is revenue expendi¬ 
ture when it is referable to circulating capital 
or stock-in-trade". 

In the same work, miscellaneous instances of capi¬ 
tal expenditure are noticed by the authors at page 
341, amongst which the cost of fitting machinery, 
the cost of equipment and apparatus, the cost of 
constructing a new reservoir are also included. 

(35) Having prepared the above as my judgment, 
I have had the opportunity of since looking into 
the judgment of my learned brother just delivered, 
to which. I have given my careful and respectful 
consideration. I have however for the reasons 
given in the forgoing, although not without re¬ 
gret that I am differing from my learned brother, 
arrived after an anxious consideration of the whole 
matter, at the conclusion that the assessee is not 
entitled to the deduction claimed by him. It is 
true that no tax can be imposed on the subject 
without words in the Act clearly showing an inten¬ 
tion to lay a burden upon him. On the other hand, 
it is equally true that tax and equity are strangers, 
and an equitable construction cannot be put upon 
the words of a taxing statute, which is not justi¬ 
fied by accepted canons of legal interpretation of 
such words. For the reasons given in the fore¬ 
going. I answer the question referred in the affirma¬ 
tive. 

(36) SATYANARAYANA RAO J:- As there is a 
difference of opinion between us. my judgment 
which agrees with the opinion of the Tribunal 
prevails under S. 98 C. P. C. read with S. 66A of 
the Income-tax Act. 

A/CRK/KS Answer in the negative. 
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Palakkadvath Chanthu’s children Achuthan 
and others, Appellants v. Poothakandiyil Choyi, 
Respondent. 

A. A. A. O. No. 117 of 1950, D/- 29-11-1950 
Tenancy Laws — Malabar Tenancy Act (M 
(XIV) of 1930), S. 3 (j) — IntermediaiY — 
Usufructuary mortgagee parting with part or 
mortgaged property — If entitled to benefits 
of Madras Tenants and Ryots Protection Act 
(24 (XXIV) of 1949) as amended by Mad. Act 
(8 (VIII) of 1950). 

Section 3 (j), Malabar Tenancy Act ap¬ 
plies only to a case where the mortgagee 
has parted with possession of the entire 
extent of land mortgaged to him and does 
not cover a case where only a portion of 
the property mortgaged to him is transfer- 
red. Hence a usufructuary mortgagee who 


has parted with a portion of the mortgaged 
property is not an intermediary within the 
meaning of S. 3(j) so as to be entitled to 
the benefits of the provisions of Madras 
Tenants and Ryots Protection Act, 1949 as 
amended by Madras Act VIII of 1950. 

(Paras 11, 13, 14) 

K. Bhashyam and M. C. Sridharan, for Ap¬ 
pellants; Advocate-General and K. N. Karuna- 
karan, for Respondent. 


REFERENCES: Courtwar/Chronological/ Paras. 
(’43) 1943-2 Mad LJ 642: (AIR 1944 Mad 164) 

10 

( 44) C. M. A. No. 367 of 1944 (Mad) 10, 11 
(’44) C. M. S. A. No. 207 of 1944 (Mad) 10 

JUDGMENT: The main question that falls 
to be decided in this case is whether the usu¬ 
fructuary mortgagee who parted with a portion 
of the mortgaged property is an intermediary 
within the meaning of Cl. (j) of S. 3 of the 
Malabar Tenancy Act so as to be entitled 
to the benefits of the provisions of Act 24 of 
1949 as amended by Act VIII of 1950. The 
judgment-debtors in O. S. No. 309 of 1942 are 
the appellants in the appeal. 

(2) The circumstances that culminated in this 
Civil Miscellaneous Second Appeal may be 
briefly mentioned. The respondents herein 
filed a suit O. S. No. 309 of 1942 for redemption 
of the usufructuary mortgage created by them 
in favour of the appellants. The suit was con¬ 
tested on various grounds but ultimately it 
was decreed and the time for redemption was 
fixed. While this matter was pending appeal 
in this Court, an attempt was made to have 
the proceedings in appeal stayed by making a 
deposit under S. 4 of Act 24 of 1949. But it 
proved infructuous as no deposit was made in 
time as contemplated by provision of that 
section. Ultimately when the plaintiff decree- 
holder levied execution the appellants applied 
for stay of execution of the decree under S. 4 
(1) of the Act 24 of 1949. 

(3) This was opposed by the decree-holder 
on the ground that the provisions of S. 4 (1) of 
Act 24 of 1949 as amended by Act 8 of 1950 
have no application to a decree for redemption 
of the usufructuary mortgage, that the judg¬ 
ment-debtor having only sub-mortgaged a por¬ 
tion of the property mortgaged, this case is 
not governed by the provisions of S. 4 ( 1 ) oi 
Act 24 of 1949 or sub-sections (2-A) or 

of S. 4 as amended by Act 8 of 1950 as they apply 
only to a case where the usufructuary mort¬ 
gagee has leased out the property to a third 
party and that in any event the Itidgment- 
debtor is not entitled to the benefit of the Act 
as he has not parted with the entire, exten 
of land mortgaged to him and thereto®s does 
not rome within the meaning of ‘intermeditary 
under S. 3 (j) of the Malabar Tenancy Act 
These objections found favour with the ,ria ‘ 
Court which dismissed the aPP lca '°" t ? f n 1 of 
judgment-debtors for a stay of execution of 

the decree. 

decree and judgment of the District Judge. 


1982 
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(5) In this appeal Mr. K. Bashyam, the learn¬ 
ed counsel for the appellants, raised three con¬ 
tentions. First is that the lower Court, having 
held that the trial Court erred in assuming that 
the usufructuary mortgagee has only sub-mort¬ 
gaged the property, proceeded on the basis that 
the provisions of these enactments have no appli¬ 
cation to the case of a sub-mortgage without 
either considering himself that point on the 
material on record or calling for a finding. 

\ It was next argued that even assuming that 

K the judgment-debtor only sub-mortgaged the 
property mortgaged to him still the appellant 
could claim relief under the provisions of Act 
24 of 1949 as he comes under the definition 
of an intermediary. And lastly he contended 
that the expression “such possession" in the 
definition of “intermediary" in clause (j) of S. 3 
of the Malabar Tenancy Act covers not only 
the case where a mortgagee has parted with 
the possession of entire extent of the land mort¬ 
gaged to him but the case of a mortgagee who 
has transferred only a portion of the land. 
According to him the expression “such posses¬ 
sion” does not refer to the extent of the posses¬ 
sion but only to the nature of the possession. 


(6) On the other side the learned Advocate 
General seeks to support the judgment of the 
Courts below on alternative grounds, namely, 
that the provisions of sub-sections (2-A) or 
(2-B) of S. 4 as amended by Act 8 of 1950 
have no application to a decree for redemp¬ 
tion of the usufructuary mortgage. 

(7) I shall first take up the last argument of 
Mr. Bashyam, the learned counsel for the ap¬ 
pellants, as that will dispose of this appeal. 
An answer to this question depends upon the 

^ interpretation to be put to the expression “such 
possession" in the definition of an intermediary 
in S. 3 (j) of the Malabar Tenancy Act. 

(8) Mr. Bashyam urges that the expression 
"such possession" can only have reference 
to the kind of possession which the mortgagee 
himself had and cannot refer to the entire 
extent of the land. I am not able to under¬ 
stand what the nature of possession can mean 
in that context. It can only have reference to 
the extent of the land which is in his posses¬ 
sion. In order to appreciate the relative con¬ 
tentions of the parties it is useful to set out 
the relevant provisions of the S. 2 of the Madras 
Aft 24 °* * 94 ^- Section 2 (b) of the Act says* 

The expressions ‘Eviction’, ‘Holding*, ‘rent* and 
‘tenant* shall in relation to cases governed 
by the Malabar Tenancy Act 1929 have the 
same meanings respectivelv as in that Act." 
Now I shall refer to definition of tenant as 
given in the Malabar Tenancy Act. 

‘Tenant* means any person who has paid 
or has agreed to pay rent, or other consi¬ 
deration, for his being allowed by another, 
to enjoy the land of the latter and includes 
a an intermediary, a Kanamdar. a Kuzhi- 
? kanamdar and a verumpattamdar of any 
description.” 

Intermediary is defined in clause (j) of the same 
section as 

“any person who not being a jenmi, has an 
interest in land, and is entitled, by reason 
or such interest, to possession thereof, but 
e such possession- to others.” 
f| W Mr ’ Bash Y am contends on this point that 
e3 3 >ress,on “transferred such possession to 
omers can only mean ‘transferred such kind 
;<*w9ssessiop to. others which he himself had 
1952 Mad./69 & 90 
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in it”, and therefore it is not necessary in order 
to get the benefits of the Act, that the person 
who had an interest in the land and entitled 
by reason of such interest to possession there¬ 
of to part with the possession of all the land 
that was in his possession. 

(10) For the other side, the learned Advo¬ 
cate General urges that the expression ‘‘has 
transferred such possession” cannot apply to 
the case where the mortgagee with possession 
has transferred possession of only a part of 
the property usufructuarily mortgaged to him. 
In support of these arguments he relies upon 
three decisions of this Court. They are ‘PATIL- 
LATH KARNAVAN v. KARA YANA', 1943-2 
Mad LJ 642, and an unreported decision of a 
single Judge of this Court in C. M. A. No. 367 
of 1944, and a connected ‘C. M.S.A.No. 207 of 
1944’. In ‘PATILLATH KARNAVAN v. NA¬ 
RAYANAN NAMBOODIRT, 1943-2 Mad LJ 642, 
Wadsworth and Patanjali Sastri JJ. held that 
the words “is in possession of the property mort¬ 
gaged” in S. 10 (2) of the Madras Agricul¬ 
turists Relief Act can only mean is in posses¬ 
sion of the entire extent of the property mort¬ 
gaged and even if a very small portion of the 
property mortgaged was not delivered to tha 
mortgagee it was not a usufructuary mortgage 
which would attract the provisions of S. 10 (2) 
of the Act and therefore the mortgagor was 
entitled to the benefits of the Madras Agri¬ 
culturists Relief Act. 

(11) In the unreported decision in ‘C. M. A. 
No. 367 of 1944’ Kuppuswami Aiyar J. held that 
an assignor of a portion cf the Kanam pro¬ 
perty was not entitled to a renewal of the 
Kanam. On the analogy of these decisions, the 
Advocate-General maintains that unless the 
usufructuary mortgagee has parted with the 
possession of the entire property he will not be 
an intermediary within the meaning of clause 
(]) of S. 3 of the. Malabar Tenancy Act. The 
principle underlying these decisions renders 
this interpretation more acceptable. Further an 
analysis of provisions of clause (j) leads me 
to the conclusion that unless the mortgagee 
parts with possession of the entire extent of 
land he would not come within the purview 
oi that clause 


lit) a person is an intermediary within the 
meaning of clause (j) who not being a jenmi 
has an interest in the land and is entitled to 
possession of such land by virtue of his interest 
but transferred such possession to others. That 
it covers the case of an usufructuary mortgagee 
does not admit of any doubt. But when does 
he become an intermediary as defined in that 
clause’to other words what is the connotation 
of the words “such possession”? They can only 
mean the possession of the land which he him. 
self is. entitled to. Since he is entitled to the 
possession of all the land mortgaged to him, 
the expression can have reference only to the 
entirety of the land to the possession of which 
the mortgagee is entitled by virtue of the 
interest which he has in the land. 

d3) If the legislature intended to apply 

SS**® a «“« ° f transfer of a portion cd 
interest which the mortgagee has in the lands 
mortgaged to him it would have certainly made 
pecifie provision for that purpose as is done 
£*-“"5 of the sections of the same Act. In this 
connection the learned Advocate General drew 
my attention to the definition of holding in. 
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clause (h) in Malabar Tenancy Act which speci¬ 
fically provides for a portion of the holding and 
also to Ss. 14, 20 and 33, which contain a refer¬ 
ence to portions of a noiding, and argues tnat 
as in those cases specific provision for transfer 
of a portion or part of such property mortgaged 
would have been made if it was meant to include 
within the ambit of the clause mortgagees who 
have parted with a portion of the mortgaged pro¬ 
perty. It is manifest from this sub-clause and 
from reference to the scheme of the Act that 
I it applies only to a case where the mortgagee has 
parted with possession of the entire extent 
of land mortgaged to him and does not cover 
a case where only a portion of the property 
mortgaged to him was transferred. If I accept 
the contentions sought to be placed by Mr. 
Bashyam on clause (j) of S 3 it will lead to 
the frustration of the very object of the enact¬ 
ment. The usufructuary mortgagee by trans¬ 
ferring a small fraction of the property mort¬ 
gaged to him may claim the benefit of the 
provision of this Act which does not seem to 
have been intended to be conferred upon such 
persons. No doubi a Court has to give effect 
to the provision of enactments irrespective of 
a consideration of the hardship involved to 
the persons affected thereby but a Court will not 
be justified in enabling persons to circumvent 
the provisions of the Act and get undeserved 
benefit by placing strained construction. I do 
not think I will be placing reasonable interpre¬ 
tation on the words “who has transferred such 
possession to others” if I should hold that it 
includes a usufructuary mortgagee who has 
parted with a portion of the property mort¬ 
gaged to him. 

(14) I, therefore, should hold that the con¬ 
clusion of the Courts below that the judgment- 
debtor is not entitled to any relief under the 
provisions of Act 24 of 1D49 as amended by Act 
6 of 1950 is correct and ought to be affirmed. 
In this view of the matter it is not necessary 
for me to go into other contentions raised on 
behalf of the respondents or the appellants. 

(15) The Civil Miscellaneous Second Appeal 

fails and is dismissed with costs. No leave. 
C/C.R.K./K.S. Appeal dismissed. 
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P. B. Krishnamachariar and others, Appellants 
v. G. N. Ramabadran and others. Respondents. 
Appeal No. 521 of 1947. D/- 6-12-1950. 

(a) Hindu Law — Widow — Alienation - 
Legal necessity — Obligatory and optional acts 
— Doctrine of moral obligation of last owner 
becoming legal obligation in hands of Undted 
owner — Marriage and nuptial of daughter s 
daughter are legal necessity — Reasonable ex¬ 
penses are justified. 

A limited owner like the widow inheriting 
her husband’s estate or a daughter inherit¬ 
ing the father’s estate may alienate the pro¬ 
perty purely for secular purposes or fdr reli¬ 
gious or charitable purposes. To s upp °^J.,® 
alienation'for secular purpoMB, the necessity 
for such an alienation or the benefit. to the 
estate conferred by it must be established. 
The religious and charitable purposes are 
divided into two categories the nityakarma 
t)r obligatory acts and kamyakarma or 


optional acts. The obligatory religious 
duties are the obsequies and the periodical 
ceremonies such as the annual ceremonies 
of the last male-holder, the performance 
of which cannot be dispensed with. In res¬ 
pect of such acts, if the income from the 
estate is inadequate to meet the expenditure, 
the limited owner is entitled to sell the 
whole of the property if necessary as the 
duties must be performed. As regards non- 
obligatory or non-essential acts, it is not in¬ 
cumbent on the limited owner to perform 
them. They are not indispensable acts or 
duties but the performance of such acts if 
commended as they would confer ‘punya’ or 
spiritual benefit and are conducive to the 
bliss of the soul of,the deceased. In respect 
of such acts, however, the power of the 
limited owner is not as large as in the case 
of indispensable acts. In such case, the 
sale or other alienation cannot be upheld 
unless it is reasonable in the circumstances 
of the family and the properties sold bear 
only a small proportion to the property in¬ 
herited from the last owner. The obligations 
which the last owner would have been only 
morally bound to discharge may become 
legal obligations in the hands of the limited 
owner who inherits the estate. The terms, 
necessity and benefit, must therefore be 
confined to alienations made by a limited 
owner for what are termed secular or 
worldly purposes. The alienations however 
for spiritual necessity can be justified only 
either if they were made for meeting the 
indispensable acts or duties which must be 
performed such as the ’shraddah ceremo¬ 
nies or the marriage of the daughter and 
the like or even if they were made for secur¬ 
ing the merit or spiritual bliss to the de¬ 
ceased in the other world, it must be shown 
that the extent alienated was a reasonable 
portion of the property inherited. 

The reasonableness, of course, must be 
decided according to the circumstances: ol 
the family. The limited owner, even in res¬ 
pect of non-obligatory duties is not required 
to keep herself inactive and is not prevented 
from making any attempt to contnbu e for 
the spiritual welfare of the deceased if tne 
estate permits. The persons who werede¬ 
pendants upon the last owner as members 
of the family and who were poor and were 
being maintained by the last owner 
was under a moral obligation acquire a legal 
obligation when the estate devdves upon 
the limited owner. If the daughter s fam y 
is indigent, the widow is bound to main 
tain her and also to perform the marriage 
of the daughter’s d . au .8. htei ' 0 L 
and upanayanam of the , d , a ^ h ^ tle d to 
and for these purposes would be entitl 
alienate a reasonable portion of the pro 
perty. On the same analogy, the daugn 
who' inherits the father’s estate is also ern^ 
powered to incur debts f nd the 

perty for the purpose of P e ^°_ rl ^JJf S ons 
marriage and upanayanam of 1 ?ter an d 
and of the marriage of her daugn uen t]y 

even of her grand-daughter. Consequ ^ 

where the object of the al ..^ cere - 
performance of marriage aqd noP^ Jg in _ 
mony of the daughter s daughter, \ 

be g Tu t stifie e d alie Ca a se 0r iaw y and^Hmdu^Texts 

"Ste expenditure^ Jg- l-g 

a reasonable proportion to the esw 


1958 KRISHNAMACHARIAR v. RamabadhAN (Sa/i/anarai/ana Bao <£ R. RaoJJ.) Madras 707 


have regard to the circumstances of the 
family and Hindu notions regarding the pro¬ 
priety of the expenditure. I. L. R. 1942 Mad 
42, considered. (Para 13) 

Held on facts that having regard to the 
circumstances that the daughter’s marriage 
and nuptials were performed at a large ex¬ 
pense of Rs. 18,000/- in 1910, it could not be 
said that one third of the amount spent for 
the marriage and nuptials of her daughter 
in 1928 was extravagant and did not bear a 
reasonable proportion to the estate which the 
widow inherited from her husband. 

(Para 13) 

Raghava Rao, J.: The piety of kanya- 
dana is undoubted and there is no question 
of any distinction here between an act of 
piety conducive to the spiritual bliss of the 
husband and an act of piety conducive to 
the spiritual bliss of the widow. (Para 22) 

The doctrine that a moral obligation on 
the part of an ancestor becomes a legal 
obligation of the descent of his estate, on 
his heir, can only apply to cases where the 
obligation even as a moral one did arise 
during the original owner’s lifetime. To 
fasten on the estate in the hands of the heir 
a liability not in ‘ess?’ but only in ’posse’ 
during the lifetime of the original owner is, 
to go further than is warranted by the deci¬ 
sions on the subject on the ratio thereof. 
The principle is, no doubt, one peculiar to 
Hindu jurisprudence which insists that not 
merely legal but also moral obligations to 
the propositus must be fulfilled by the taker 
of the estate after his death in the interests 
of his spiritual benefit and welfare. The 
principle is certainly not one of which the 
courts ought to fight shy because there is. 
a high liberality of spiritual outlook under¬ 
lying the doctrine which no Hindu oueht 
by any means to feel abashed about. The 
principle, however, should not be extended 
to any merely moral obligation which did 
not concretely exist during the lifetime of 
the original owner because the person 
claiming enforcement of such obligation 
against the later taker of the estate was not 
in existence at all during the lifetime of the 
original owner. Moreover, it is doubtful 
how far the liability to meet the expenses 
of marriage and garbhadhanam of a 
daughter’s daughter is to be regarded as 
within the ambit of a person’s moral obli¬ 
gation according to the texts to maintain her 
during his lifetime. The principle, is one 
which is or is not to be applied to a parti¬ 
cular case according to the view that the 
Court takes on its own merits. It will have 
to be determined in each case whether 
having regard to the relationship, the means 
and various circumstances of the party 
claiming maintenance the late proprietor 
was according to the principles of the Hindu 
law and to the usage and practice of the 
Hindu people morally bound to maintain 
that party. Even assuming a person’s 
liability to meet marriage expenses of his 
daughter’s daughter may be treated as on 
the same footing as an obligation to merely 
maintain her. there is, no inexorable- logic 
about the situation that although the 
daughter’s daughter came into being only 
after the death of the person, his heir or 
heiress would be bound by the obligation as 
a legal obligation into which a moral obli- 
^ a ° 0D ■ °- toe person might well become 
converted on the devolution of his estate 


on his heir or heiress. The extension of 
the doctrine in the manner suggested is 
calculated to introduce sometimes a compli¬ 
cation into the situation by reason of too 
many burdens for the estate to bear coming 
into existence over an undefined period of 
time after the death of the original owner 
against the estate in the hands of the later 
taker. Far from operating as a rule of spiri¬ 
tual benefit to the original owner, the ex¬ 
tension may work, sometimes too much to 
the prejudice of the later taker to leave him 
any inducement to minister even to the fun¬ 
damental spiritual needs of the deceased 
^ . . (Para 24) 

Quantitative ratio test of reasonableness 
laid down. (Paras 19, 22) 

(b) Hindu Law — Widow — Alienation _ 

Duty of alienee — Alienee’s duty is to satisfy 
himself whether there are outstanding debts in 
fact and whether the purpose of alienation is 
justified — He need not further see that tho 
expenditure incurred was reasonable. 

RAGHAVA RAO, J.: A bona fide alienee 
from a widow need not go further than to 
satisfy himself that there were outstanding 
debts in fact and indeed incurred by the 
widow as fofr the marriage and for the later 
allied ceremony of garbandhana of her 
daughter’s daughter. To call upon him to 
go further and satisfy himself that the ex¬ 
penditure incurred was one which a court 
of law would hold reasonable, should the 
transaction of sale be later challenged, is 
to impose on him an onerous and undue 
responsibility not easily feasible of discharge 
in a matter on which if there were more 
courts than one dealing with the question 
they may not for aught one knows find 
themselves agreeing in the same conclu¬ 
sion. To say that such an alienee must 
either take the risk of the court deciding 
adversely to him on the question of the 
reasonableness of the expenditure or refrain 
from going in for the property altogether is 
not a canon of practical justice and equity. 
Except in a case of proved fraud on the 
power in the sense of its exercise for a 
sinister or ulterior purpose or in a case of 
proved collusion between the alienor and 
the alienee in order to defeat the reversion, 
the court ought not, to be astute or anxious 
to invalidate the transaction. The alienee 
must, stand protected so long as the ‘causa 
causans’ inspiring the transaction is an in¬ 
debtedness for a lawful and binding pur¬ 
pose. (Para 23) 

R. Gopalaswami Iyengar and K. R. Krishna- 
swami Ayyar, for Appellants: K. V. Rama- 
chandra Iyer, for T. L. Venkatarama Iyer and 
G. N. Rangaswami Iyengar, for Respondents. 
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SATYANARAYANA RAO J.: This appeal raises 
tiie question of the binding nature of an alienation 
on the reversioners to the estate of one Srinivasa 
Raghavachari. The applicants, defendants 3 to 6. 
who are the representatives of the alienee, sub¬ 
stantially failed, though the findings of the learned 
Judge are mostly in their favour and hence this 
appeal. 

(2) In the suit, the plaintiffs impeached also 
another alienation in favour of the 7th defendant 
They succeeded in the trial court but there is no 
appeal by the unsuccessful defendants. 

(3) Notwithstanding the extraordinary precau¬ 
tions taken by the alienee and the assurances given 
at the time of the alienation by the plaintiff's 
father who is a graduate and their maternal grand¬ 
uncles. who are advocates, the alienee could not but 
face a litigation, unrighteously, as it seems to us, 
instigated and conducted by the plaintiff's father 
who was responsible largely for bringing about the 
alienation for his own benefit. This Court, how¬ 
ever. not being a court of morals, is not entitled to 
decide the case on these considerations and we 
have to mete out justice according to well-establi¬ 
shed principles of Hindu law. Srinivasaraghavachari, 
the last male owner, died in 1898 and left behind 
him the first defendant then a young widow aged 
17 years and a daughter, the second defendant. 
The estate then consisted of 35 acres of wet land 
and 35 acres of Punja in Devanathan village and 
250 acres roughly in Paruthipattu village near Ava- 
di. These 250 acres consisted of wet and dry lands. 
There were also two houses, one in Big Street, Kum¬ 
bakonam and the other in Sannadhi Street, Con¬ 
jeevaram besides some shops in Conjeevaram. He 
left also debts to the tune of Rs. 4000 to 5000 and 
cash in G. P. Notes of Rs. 12000 and jewels worth 
about Rs. 4000 to 5000. There was also the mother 
of Srinivasaraghavachari who survived him and the 
O. P. notes of the value of Rs. 12000 were utilised 
in settling her maintenance claim. In or about 
1910, the marriage and nuptials of the 2nd defen¬ 
dant were performed at a cost of nearly Rs. 18000 
for which purpose the lands of the extent of 250 
acres in Paruthipattu near Avadi were sold. The 
(estate which the first defendant inherited from 
her husband was looked after and managed by 
hex father till 1905 when he became a 'sanyasi'. 
The father also was a rich man owning proper¬ 
ties worth two lakhs. After the death of the father, 
the first defendant managed her estate and per¬ 
haps after the marriage of the 2nd defendant, the 
son-in-law also assisted her in the management. 
It Is in evidence that the estate was not fetching 
sufficient income to meet the requirements of the 
family. There were also litigations pertaining to 
the estate which involved the estate in heavy ex¬ 
penditure. The first defendant’s son-in-law, the 
2nd defendant’s husband, started in 1920 a cinema 
business which resulted in loss and the mother-in- 
law purchased the lands of the son-in-law in Kan- 
nivakkam and discharged his debts to the extent 
of about Rs. 20000. 

As the result of the property of the son-in-law 
having been lost, his family became entirely depen¬ 
dant upon the first deft. & the estate of Srinivasa¬ 
raghavachari. The 2nd defendant has a number of 
children, three boys and five girls leaving out a 
KtS\d which died. The maintenance and education 
oI the children and the medical expenses of the 
2nd defendant who was constantly ill was(?) as 
*>el] as her husband Sundaravaradachari had to be 


met by the first defendant from estate in iqoq 
the eldest of the daughters of the 2nd defendant' 
Komalavalli, had to be married and expenses had’ 
to be incurred for that marriage and later for her 
nuptials in 1930. The first defendant has got five 
brothers, the maternal uncles of the 2nd defendant 
Of these Mr. C. V. Rajagopalachari, D. w. 2 is an 
Advocate at Madras and C. V. Jagannathachari is 
a leading member of the Bar at Kumbakonam As 
there were pressing debts to be paid, the pltffs’ father 
and their maternal grand-uncle Mr. Rajagopalp- 
chari, D. W. 2. approached in 1932, D. W. 1, Sn- 
nivasachariar. an Advocate, practising at Conjee¬ 
varam who was also a Government Pleader for 
over 20 years. As Sundaravaradachari and D. w. 2 
wished to sell the house and shops at Conjeeva¬ 
ram they hoped that D. W. l’s client and the head 
of a Mutt, P. B. Ananthacharyaswami would buy 
the property. This Ananthacharyaswami had a 
number of ‘sishyas* and was the head of a Tenkalai 
Mutt at Conjeevaram. He is the father of the 3rd 
defendant and defendants 4 to 6 are the sons of 
the 3rd defendant. The attempts of the two ad¬ 
vocates and Sundaravaradachari were successful 
and a sale deed for Rs. 7500 was executed on the 
30th September 1932, Ex. D. 1(a), by defendants 

1 and 2 and Sundaravaradachari as guardian of 
his minor sons, the plaintiffs. This document is 
attested by the maternal uncle of the 2nd defen¬ 
dant, D. W. 2 and D. W. 1 the pleader of Conjeeva¬ 
ram and two others. A security of immovable pro¬ 
perty was also given for this sale securing the pro¬ 
perties which the 1st defendant purchased from 
the son-in-law, Sundaravaradachari. 

The Swamiji was at that time on tour and he 
apparently wanted to be satisfied about the ‘bona 
fides’ of the sale and it was after his return that 
the consideration was paid in full discharge of two I 
of the seven items of debts agreed to be discharg- 1 
ed in part under the terms of the sale deed. The 
two debts which were fully discharged are the 
debts due to C. S. Narayanaswami Iyer of Kumba¬ 
konam which is item 2 in the sale deed and which 
is stated, according to the recitals, to have been in¬ 
curred in 1928 for the marriage of Komalavalli, 
the principal amount of which was Rs. 3000. The 
second debt that was fully discharged was the debt 
due to the Kumbakonam bank. On the 4th Nov¬ 
ember 1932, the Kumbakonam bank wrote to D. W. 

2 stating that there was no written representation 

by the borrowers at the time the loan was ad¬ 
vanced, but one V. Krishnaswami Aiyangar told 
the Bank about the purpose of the loan. The 
bank enclosed with that letter Ex. D. 3. addressed 
to the vendee Anantachariar in which it is men¬ 
tioned that the loan of Rs. 3000 was taken from 
the bank by Lakshmi Ammal, the 1st defendant 
and Sundaravaradachariar and that it was under¬ 
stood that the said loan was taken for the pur¬ 
pose of the marriage and nuptials of the daughter 
of Sundaravaradachariar. The letter gave also 
particulars regarding the balance of the principal 
and interest due in respect of that loan. On 
1934. after the Swami returned from his tour, de¬ 
fendants 1 and 2 and Sundaravaradachariar as ( 
father and guardian of the plaintiffs gave a- 
to the vendee authorising the vendee^to discharge 
the two debts, i.e., the debt due to the Kumbako- 
nam Bank and the debt due to Nara 
yanaswami Iyer of Kumbakonam 

were incurred for the expenses of tne 
marriage and nuptials of the 
1st defendant, l.e., Komalavalli. .. . 

to vary the stipulation in the sale deed that these 

and other debts should be d , ls£ * fl Jfhip bv Anantha- 
the consideration for the sale ^y^ e b y AnanUia_ 

chariar to the vendors. ^ ivea 

after paid and C. S. Narayanaswami Iyer gave a 
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letter to Ananthachariar on 1st May 1934, Ex. 
D. 7, acknowledging receipt of the full payment of 
the debt which had by then riped into a decree in 
O. S. No. 9 of 1934, Sub-Court, Kumbakonam. Nara- 
yanaswami Iyer undertook in that letter to enter 
up full satisfaction of the decree after the Court 
reopened after summer recess. The letter also add¬ 
ed that the loan of Rs. 3000 was taken from him 
by Sundaravaradachari and C. V. Rajagopalachari, 
D. W. 2 on 16th July 1938 on the representation 
made to him that it was required for meeting the 
bills of expenses incurred in connection with the 
marriage of Komalavalli. the daughter of the 2nd 
defendant. This letter is attested by Mr. S. Pan- 
chapakesa Sastri. advocate (now a Judge of this 
court*. The amount due to the Kumbakonam 
Bank was also paid and the debt discharged and 
there is no dispute regarding that, 

(4) The plaintiffs instituted this suit on the 21st 
October 1944 and it is in evidence, which is not 
contradicted on the plaintiffs’ side, that at the 
time of the institution of the suit and even sub¬ 
sequently, the plaintiffs and defendants 1 and 2 and 
Sundaravaradachariar were living as members of 
one family. In this, the validity of the sale is 
challenged on the ground that it is beyond the 
power of the first defendant to sell property and 
that there was no valid and binding necessity to 
support the sale. The plaintiffs also went to the 
length of impeaching the sale on the ground that 
it was not supported by consideration. What they 
claim in the suit is a declaration that the sale 
deed dated 30th September 1932 was not valid and 
binding upon the reversionary interests of the 
plaintiffs beyond the lifetime of defendants 1 and 
2. The vendee Ananthachariar Swami died and 
the 3rd defendant, his son and father of defendants 
4 to 6 filed a written statement setting out in de¬ 
tail the circumstances under which the sale deed 
came to be executed and the consideration was 
paid and also maintained that the sale is binding 
on the reversion. The plaintiffs beyond filing some 
documents, did not adduce any rebutting evidence. 
On the defendant's side, a number of documents 
including the letters Ex. D. 14 series have been 
filed and D. Ws. 1 and 2. the two attestors to the 
document who along with the plaintiff’s father 
took the principal part in arranging the sale, have 
been examined. 

(5) The learned Subordinate Judge found that 
the entire consideration for the sale was paid and 
that the two debts which were discharged by the 
vendee were debts incurred for the marriage and 
nuptials of Komalavalli and that the sale, in view 
of certain decisions of this court, is binding on the 
reversioners. He, however, found, taking every cir¬ 
cumstances into consideration including the status 
of the parties, that the widow was not justified in 
spending such a large amount for the marriage and 
nuptials and that a sum of Rs. 1000 for the 
marriage and Rs. 500 for the nuptials would be 
just and proper and that out of the consideration 
of Rs. 7500 this amount of Rs. 1500 alone is bind- 
ing on the plaintiffs as reversioners. He therefore 
held that the sale does not bind the plaintiffs but 
that the reversioners whoever they may be at the 
time the reversion opens, will be entitled to recover 
possession of the property on payment of Rs. 1500 
to the alienee before recovering possession. 

(6) The appeal is by the defendants 3 to 6. the 
representatives of the alienee and there is also a 
memorandum of cross objections filed by the 
plaintiffs disputing the findings of the learned Sub- 
Wdinate Judge that Rs. 1500 out of the considera- 
Mpn is binding on the reversion. 

fiSRlTte question that falls to be determined is 
the binding nature of the alienation 


under Ex. D. 1(a) on the reversion. As regards the 
payments of consideration and the discharge at 
the debts and the purpose for which the debts- 
were incurred, the findings of the learned Sui> 
ordinate Judge are in favour of the appellants. 
These findings are, in our opinion, fully justified 
by the evidence on record. There are the undoubt¬ 
ed representations made to the alienee evidenced 
by the letters which the creditors gave. Ere. D. D. 

D. 4 and D. 7 and by the recitals in the sale deed 
Ex. D. lta* which sets out the history of the family 
from the time of the death of Snmvasaraghavar 
chari to the date of the deed. In the sale deed 
there is a recital that Komalavalli, the eldest dau¬ 
ghter of the 2nd defendant, was married in 1928 
and her nuptials and marriage was performed in 
1930 and that in connection with these two cere¬ 
monies, debts had to be incurred. With reference 
to the debt due to Narayanaswami Iyer, there is 
also an express recital that that debt was borrowed 
for the marriage of Komalavalli. No such recited, 
however, is expressly made with reference to the 
debt borrowed from the Kumbakonam bank. 

The point that was stressed during the course 
of the arguments on behalf of the plaintiffs was 
that the borrowing from Narayanaswami Iyer was 
not a debt incurred on behalf of the estate as the 
promissory note was executed, as admitted by DL 
W. 2, by himself and Sundaravaradachari. The 
widow, it is said, was therefore not justified in 
alienating property for discharging the debt due 
from these two people to C. S. Narayanaswami 
Iyer. The subsequent suit by Narayanaswami Iyer 
was also against the executants of the promissory 
note, D. W. 2 and Sundaravaradachariar. D. W. 2 
explains in his evidence that he had secured the 
loan from Narayanaswami Iyer and that at the 
outset Narayanaswami Iyer was willing to take a 
letter from the first defendant but he had subse¬ 
quently changed his mind and wanted a promis¬ 
sory note executed by him and the son-in-law, Sun- 
daravaradachari. He obtained the money and paid 
it into the hands of Sundaravaradachari who ap¬ 
plied it for discharging the various pressing debts 
incurred for the marriage such as piper, the pan- 
dalman and so on. The letter which he took from 
his sister to Narayanaswami Iyer was, as the evi¬ 
dence shows, handed over to Narayanaswami Iyer 
but that letter is not now forthcoming nor is the 
promissory note but there is no reason to disbelieve 
the evidence of this witness D. W. 2 and it was 
accepted by the trial Judge. 

"The debt due to the Kumbakonam Bank arose 
out of a loan obtained by the first defendant M 
Sundaravaradachari and that was for the nuptials 
of Komalavalli. D. W. 2 was a surety for the 
bank on behalf of his sister. D. W. 1, the Conjee* 
varam Pleader, who arranged the transaction ex* 
pressly states in his evidence that represen tatiaai 
were made by the defendants 1 and 2 and by Son* 
daravaradachariar and Rajagopalachari and t 
he had believed those representations as he had no 
reason to doubt them. He acted as the agent of 
the vendee and when he was satisfied that the 
amount was needed for the purposes indicated in 
the sale deed, he advised the vendee to pay the 
amount to discharge the debts. The vendee took 
the precaution of including the plaintiff's fathtt 
also as the guardian of the minor plaintiffs in exe¬ 
cuting the sale deed and there were the attesta¬ 
tions of D. Ws. 1 and 2 besides the letters from 
the Kumbakonam bank and Narayanaswami Iyen 
The fact that in the sale deed the debt borrowed 
from the Kumbakonam bank was not expressly 
stated to be in connection with the expenses of the 
nuptials of Komalavalli does not, in our opinion 
entitle us to disbelieve the evidence of D. W. 2 pi*. 
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ticularly as there is a clear recital in the sale deed 
that debts were incurred tor the marriage and 
nuptials of Komalavalli. Though the debt borrow¬ 
ed from Narayanaswami Iyer was advanced on the 
personal credit of D. W. 2 and Sundaravaradachan, 
it is obvious that they borrowed this amount for 
the benefit of the first defendant and for the pur¬ 
pose of the marriage. D. W. 2 did not get the 
benefit of the loan and undoubtedly Sundaravarada- 
chari and the 1st and 2nd defendants it was that 
had the full benefit of that loan. It therefore comes 
with ill-grace from the plaintiffs to argue that this 
loan was a personal debt of D. W. 2. It therefore 
follows that the sums aggregating to Rs. 6000 were 
borrowed for the marriage and nuptials of Koma¬ 
lavalli which were performed in 1928 and 1930 res¬ 
pectively. 

This leads us to the question whether the debt 
was justified under Hindu law. and whether the 
alienation can be upheld. At the time the debts 
were incurred Sundaravaradachari's family was 
undoubtedly in indigent circumstances having pra¬ 
ctically no property of its own and all were living 
as members of the family of the first defendant 
& were entirely dependant upon her and the estate 
which she inherited from her husband. All the 
persons connected with this transaction were edu¬ 
cated people and two of them are lawyers. The 
plaintiff's father himself is a graduate and though 
he was conducting the suit on behalf of the plain¬ 
tiffs along with an old clerk of his father as stated 
by the learned Subordinate Judge, he did not ven¬ 
ture to go into the witness box though he could 
have given very valuable evidence on some of the 
important points that arise in the case. It must 
therefore be assumed that except the estate in¬ 
herited by the first defendant. Sundaravaradachan 
had no other means of performing the marriage 
and nuptials of Komalavalli and of maintaining 
himself and his large family. 


(8) The power of a limited owner like the widow 
Inheriting her husband's estate or a daughter in¬ 
heriting the father's estate to make an alienation of 
the properties comprised in the estate has been 
the subject-matter of several decisions of the P. C. 
and the High Courts. She may alienate the pro¬ 
perty purely for secular purposes or for religious 
or charitable purposes. To support the alienation 
for secular purposes, the necessity for such an alie¬ 
nation or the benefit to the estate conferred by it 
must be established. The religious and charitable 
purposes are divided into two categories, the 'mtya- 
kanna' or obligatory acts and 'kamyakarma' or 
optional acts, the obligatory religious duties are 
the obsequies and the periodical ceremonies such 
as the annual ceremonies of the last male-holder, 
the performance of which cannot be dispensed with. 
In respect of such acts, if the income from the 
estate is inadequate to meet the expenditure, the 
limited owner is entitled to sell the whole of the 
property if necessary as the duties must be per¬ 
formed. As regards non-obligatory or non-essen¬ 
tial acts, it is not incumbent on the limited owner 
to perform them. They are not indispensable acts 
tor duties but the performance of such acts if com¬ 
mended as they would confer punya or spiritual 
benefit and are conducive to the bliss of the soul 
of the deceased. In respect of such acts, however, 
the power of the limited owner is not as large as 
in the case of indispensable acts. In such case, 
the sale or other alienation cannot be upheld un¬ 
less it is reasonable in the circumstances of the 
family and the properties sold bear only a small 
proportion to the property inherited from thelast 
owner. The obligations which the last owner 
would have been omy morally bound to dischorge 
may become legal obligations in the hands of the 


limited owner who inherits the estate. The terms i 
necessity and benefit, must therefore be confined to' 
alienations made by a limited owner for what are? 
termed secular or worldly purposes. The aliena¬ 
tions however for spiritual necessity can be justi-! 
fled only either if they were made for meeting the' 
indispensable acts or duties which must be per¬ 
formed such as the 'shraddah' ceremonies or the'; 
marriage of the daughter and the like or even if! 
they were made for securing the merit or spiritual! 
bliss to the deceased in the other world, it must 1 ■' 
be shown that the extent alienated was a reason¬ 
able portion of the property inherited. The reason-; 
ableness, of course, must be decided according to 
the circumstances of the family. These principles! 
are deducible from the decisions of the Privy' 
Council in the 'COLLECTOR OP MASULIPATAM 
v. CAVALY VENCATANARRAINA', 8 Moo. Ind. 
App. 529 at 550 and 551 and 'SARDAR SINGH v. 
KUNJ BIHARILAL', 44 All 503 and the Pull Bench 
decision of this court in 'AMBU BAI v. SONIBAI', 

I. L. R. (1941) Mad 13. 

(9) The acquisition of spiritual merit or 'punya* 
as the object of life in this world has been empha¬ 
sised by the 'Smriti' writers. Manu says in Chap¬ 
ter IV, para 238: 

tTR ^T'T: S'rW. I 

ii 

(Giving no pain to any creature, let him slowly 
accumulate spiritual merit, for the sake (of ac¬ 
quiring) a companion to the next world, Just as the 
white ant (gradually raises its) hill. 

239 faar *tfai ^ > 

(For, in the next world neither father, nor mother, 
nor wife, nor sons, nor relations stay to be his 
companions; spiritual merit alone remains (wiui 
him). 

240 P*: n .3 I 


(Single is each being bom; single it dies; single 
it enjoys (the reward of its) virtue; single it 
suffers (the punishment of its) sin.) 

2413d *1231233 wrai i 


?n«isf qrfo n 

(Leaving the dead body on the ground like aloi? 
of wood, or a clod of earth the relatives dP 
with averted faces; but spiritual merit follows tne 
(soul). 


vjifoi f| gtfTCH. II 

,et him therefore always slowly accumvjate 
tual merit, in order (that it may be his) comp 
on (after death); that with merit as his comp 
on he will traverse a gloom difficult to trave 

243 qqsqR 3*0 I 

qtai-T Rtic^Fg 11 

That companion) speedily conducts the 
) voted to duty and effaces his sinsy ethere al 
> the next world, radiant, clothed with 

(10) It is for this reason a S $|£<m can 

lined the various modes by w'V Vhe dedication 
:quire spiritual merit or P'mya- perpetuate 
fa smaU extent of property to God 
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the name of the husband and to have ‘archana* 
performed in a temple in the name of the deceas¬ 
ed, gifts to Brahmans on occasions like the 'push- 
karams’ of various rivers, not to speak of such 
gifts at the 'sraddah' ceremonies, feeding of *athi- 
thi’ and "abyagathi*, maintaining dependants and 
various other deeds have been praised. The limited 
owner, therefore, even in respect of non-obligatory 
duties is not required to keep herself inactive and 
is not prevented from making any attempt to con- 
, [tribute for the spiritual welfare of the deceased if 
'the estate permits. According to Manu 

“the father, the mother, the guru (elderly rela¬ 
tion. worthy of respect*, a wife, an offspring, poor 
dependant and guest and a religious mendicant 
are declared to be the group of persons who are 
to be maintained". 

and Brihaspathi says 


“the widow inheriting her husband's estate should 
honour with food and presents for their benefit 
the husband's paternal uncle and the like ve¬ 
nerable elderly relation, daughter's son. sister's 
son and maternal uncle, the aged and helpless 
persons, guests and females of the family". 

These two texts undoubtedly indicate that poor 
dependants and the female members of the family 
should be maintained and should be honoured with 
food and presents. No doubt, the obligations so 
enumerated in the texts cannot be treated as obli¬ 
gatory but they are certainly acts which conduce 
to the spiritual welfare and contribute to the ac¬ 
quisition of spiritual merit in the other world. The 
; persons who are dependants upon the last owner 
as members of the family and who are poor and 
were being maintained by the iast owner who was 
under a moral obligation acquire a legal obligation 
when the estate devolved upon the limited owner. 
i All the matters enumerated in the two texts may 
not be enforceable in the present day. It is lor 
'that reason, I think, that the decisions have esta¬ 
blished that if the daughters family is indigent, 
|the widow is bound to maintain her and also to 
perform the marriage of the daughter's daughter 
and the marriage and upanayanam of the 
daughter’s sons and for these purposes would be 
entitled to alienate a reasonable portion of the pro¬ 
perty. On the same analogy, the daughter who 
'inherits the father's estate is also empowered by 
decisions to incur debts and alienate property for 
the purpose of performing the marriage and up¬ 
anayanam of her own sons and of the marriage of 
•her daughter and even of her grand-daughter. The 
performance of the marriages of the female 
members of the family when the limited 
owner is not under an obligation to get 
married is considered to be conducive to the spiri¬ 
tual welfare of the last male owner as ‘kanyadanam’ 
is considered, according to Hindu Shastras, as a 
meritorious act from a religious point of view. In 
the case of a destitute ‘kanya' who though not so 
closely related to the family to claim a legal ob¬ 
ligation against the estate to meet the expenses of 
her marriage if however, the limited owner spends 
money and performs the marriage of such a 
»maiden provided the amount spent is reasonable 
in the circumstances, the debt incurred for such 
a purpose would be binding on the estate and an 
alienation to discharge such debts would equally be 
binding. The texts bearing on this question have 
been subjected to an elaborate and critical exami- 
Itttioi* by Venkataramana Rao J. in 'SRINIVASA- 
RAO v. SESHACHARLU-, I. L. R. (1942) Mad 42 
a case relating to an alienation of the whole of the 
by a daughter who inherited her father's 
to defray the marriage expenses of her 
daughter's daughter, her grand-daughter when the 
Pwenta of the girl were Indigent The alienation 


i 


to the extent to which it was reasonable was up¬ 
held. 

Besides the texts referred to by Venkataramana 
Rao J.. there are also other texts of Smriti writers 
such as Manu, Marichi, Samvaria, Brihaspati and 
Vasishta in which the gift of a 'kanya’ is stated 
to confer merit upon the giver. The texts are: 

<Manu cited in Viramitrodaya Chowkhamba Edn. 
p. 831) (A man giving a maiden in marriage ac¬ 
cording to precept will get the fruit that a Brah¬ 
min engaged in Diksha will get through the per¬ 
formance, of Agnihotra and other rites*. 

tfiHTTOR 6 31ft q q I 

^5T: ?.?qp?iq ’| 

(Marichi cited in Smritichandrika, Mysore Edn. 
Vol. 43 p. 214. (One who does Agnichayana, the gi¬ 
ver of a maiden in marriage, and his son, these 
three never go to hell. The gift of a maiden yields 
enormous fruits. It is an Yajna equal to the Vis- 
vajit sacrifice). 

aqtfhwnfttasiraf ^ srdgqffaq. i 
s jfnd *ar%n{ qRr n 

(Samvarta cited in Smritichandrika. Mysore Edn. 
Vol. 43 page 214) (One who gives a virgin sanctified 
with the mantras of noma gets hundredfold the 
fruit of a hundred Jyotishtoma and Atiratra sac¬ 
rifices). 

affair %q?qfq. q?r vpre: | 
qsiRfRq q.q qwq fq-. i 
q?T qinranr q.=qr JjmqR q q amsi* n 

(Brihaspati cited in Smritichandrika. Mysore Edn. 
Vol. 43, page 214) (The gift of a cow is equal to that 
of a thousand (gold coins), the gift of a bull to that 
of ten cows; the gift of a vehicle to that of ten 
bulls; and that gift of a •kanya' to that of ten 
horses and the gift of land stands on a par). 

*Hqfqq qRRliiq. qsq-gq 1 

fafdhVrqi n 

(Vasishta cited in Hemadri (Asiatic Society of 
Bengal Edn.) Danakanda. page 679) (The benefits 
accruing from all other gifts last for a single 
birth. The fruit of gifting gold, land and a maiden 
lasts for seven births). 

2*q3 5: HW-Siqq | 

^qqq'STlicf <jsqq qiqqifqftT; it 

q aiqqRi q% q i 

qq qiRi wr qqt srfr t qiq n 

(Samvarta cited in Viramitrodaya, page 832) (One 
who gives a ‘kanya’ providing her with jewels 
clothing etc. attains Heaven and is worshipped 
by Indra and others. A koopada i.e., one who 
gifts a maiden decked with jewels, the performer 
of the Asyamedha Sacrifice and one who saves 
another's life in danger — these three march to¬ 
gether on parallel cars (to Indra's abode). 

ftfadr qrgqqq'rqrsq n 

(Skanda Purana cited in Hamadrl's Danakhanda 
page 680 ) (it is proper even for a man belonging 
to a different Gotra to make one’s own another's 
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daughter by the gift of gold and give her in 
marriage according to the Sastraic injunctions). 


(11) We do not propose in this judgment to sub¬ 
ject the decisions once more to a critical examina¬ 
tion as the texts and the law have been more than 
once examined by this court and a recent instance 
of such an examination is the decision in 'PARISA 
MUD A LIAR v. NATARAJA UDAYAR’, 1950-1 Mad 
LJ 90. The earliest of the decisions which related 
to the marriage of the daughter's daughter is that 
of the Allahabad High Court in ‘RUSTAM SINGH 
v. MOT I SINGH', 18 All 474. The family being 
poor and the father of the girl being unable to 
meet the expenses of the marriage, it was held 
that the daughter inheriting the father's estate 
was entitled to alienate the property for the mar¬ 
riage of her daughter. This was followed by this 
Court in ‘CHUDAMMAL v. NADAMUDI NA1DU', 3 
Ind Cas 77 (Mad) and the Lahore High Court fol¬ 
lowed these two decisions in ‘J AIR AM v. BHAGAT 
RAM’, AIR 1935 Lah 440. Devadoss J. thought 
that the daughter was not justified in alienating 
the property inherited by her from her father for 
performing the marriage of her son but his deci¬ 
sion & the subsequent decision of Ananthakrishna 
Aiyar J. in 'ANANDARAO v. VENKATASUBBA- 
RAO', 58 Mad LJ 127 which related to the upana- 
yanam of the daughter's son were dissented from 
and disapproved by Venkatasubba Rao J. in *MAL- 
LAYYA v. BAPIREDDI’, 62 Mad LJ 39 which was 
a case of a marriage of a daughter’s son. The 
learned Judge examined the legal position and 
principles and observed in the course of the judg¬ 
ment that the marriage of a daughter's daughter 
is an 'a fortiori’ case. The learned Judge referred 
to the decision of the Privy Council in 'SARDAR 
SINGH v. KUNJ EEHARI LAL\ 44 All 503 and 
the distinction pointed out in that judgment bet¬ 
ween obligatory religious duties and non-obligatory 
duties. The learned Judge rested his decision on 
the principles that the daughter’s son occupies a 
peculiar position under Hindu law, and that he con¬ 
fers spiritual benefit on the maternal ancestors and 
therefore the upanayanam and the marriage which 
qualify the daughter’s son to perform & take part in 
the religious ceremonies were considered essential. 
He however confined his decision to the case of 
the family of daughter’s son being in indigent cir¬ 
cumstances. When the decision of Ananthakrishna 
Aiyar J. in *L. ANANDRAO v. Y. VENKATASUBBA 
RAO’, 58 Mad LJ 127 was taken in Letters Patent 
Appeal, the learned Judges reversed that decision 
in ’VENKATASUBBA RAO v. ANANDARAO’, 57 
Mad 772 and upheld the alienation made for the 
purpose of performing the upanayanam of the 
daughter’s son even though the family was not in 
indigent circumstances. This is undoubtedly based 
on the peculiar position which the daughter’s son 
occupies. It must be remembered that the position 
which the daughter’s son occupies in the order of 
inheritance is due to Vignaneswara as he interpret¬ 
ed the particle rrq in Yagnavalkya’s text as in¬ 
cluding the daughter’s son after the daughter and 
for this he relied on the texts of Vishnu and Manu 
who treat the daughter’s son as equivalent to a 
son’s son. The case in ‘PARISA MUDALIAR v. 
NATARAJA UDAYAR’, 1950-1 Mad LJ 90 is a case 
of a marriage of daughter’s son, the family being 
in indigent circumstances. The Full Bench in 
‘AMBUBAI AMMAL V. SONIBAI AMMAL’, ILR 
(1941) Mad 13 upheld the right of a widowed in¬ 
digent daughter for maintenance against the 
father's estate following the pnnciple of the Fu l 
Bench decision in 'JANKI v. NANDRAM, 11 All 
194 that the moral obligation in the hands of the 
father became a legal obligation by his death and 
consequently a liability on the estate of the widow. 


(12) There are therefore two lines of cases. One 
line of cases relating to daughter's son whether it 
is marriage or upanayanam and the obligation, 
when the family is indigent or even if it is not in¬ 
digent, based upon the spiritual benefit which the 
daughter's son confers upon the maternal ances¬ 
tors. In case of marriages of the 
daughter's daughter or the daughter's 1 
grand-daughter, however the alienations are sup¬ 
ported on the ground that the gift of a destituted 
'kanya' in marriage is conducive to the spiritual 
welfare and confers spiritual merit on the last male! 
owner as his funds are utilised for the perform-j 
ance of the marriage. It may possibly be rested 
on the footing that here these girls, whether it is the 
daughter's daughter or the daughter's grand-daugh¬ 
ter. are practically members of the father's family 
when they are indigent and poor as in the present 
case, a moral obligation ripens into a legal obliga¬ 
tion for. if the last male holder had been alive he 
would certainly have felt it his duty to dispose of 
his own daughter's daughter or his own daughter's 
grand-daughter in marriage where the families of 
these girls were not in affluent circumstances to 
perform the marriage. I do not however rest the 
decision on this ground and express no final opi¬ 
nion without a fuller examination of the point. The 
authority therefore is overwhelming and the ob¬ 
ject of the alienation in the present case for the 
performance of the marriage and nuptial cere¬ 
monies of Komalavalli is perfectly justified. 


(13) The learned Subordinate Judge does not 
differ from this view but he set aside the aliena¬ 
tion on the ground that the widow was not justifi¬ 
ed in spending as much as Rs. 6000 for the two 
ceremonies. It is not disputed that the amount 
was in fact spent for these purposes. The deci¬ 
sions which we have adverted to including the i 
latest decision of Venkataramana Rao J. in SRI- V 
NIVASARAO v. SESHACHARLU', ILR (1942) Mad 
42 have held that the expenditure incurred must 
bear a reasonable proportion to the estate and have 
regard to the circumstances of the family ana 
Hindu notions regarding the propriety of the expen¬ 
diture. In the decision in SRINiVAbA- 
RAO V. SESHACHARLU, I. L. R. 1942 MM 
42 the widow alienated the entire property wnicn 
she had inherited. We have ourselves examined 
the printed records in that case and we are unable 
to find anything to justify the alienation oftne 
entire estate inherited by the widow. No doubt, 
under these circumstances the alienation of 
entity of the estate may not be justifiable. 1 [ “ 
present case, the plaintiffs' father ms umea » 
wholly unhelpful attitude and did not place any 

material before the Court regardmg the necessay 
for the expenditure. The point itself was not taken 
in the pleadings nor was there any suggestion m 
the cross examination of the witnesses J 
been examined on the defendants side, D. W . ^ 

2. They are respectablei membersof the ) a m 
they are themselves relations; at least on .b of ^ 
is a relation of the family and belongs to ® fttertel 
community as the alienee. We hav _ slanC es 
on which to decide the status andIt t w hich ^ 

of the family and th f e f ^ a t S ,°e ma r riage and nup- 
could have been spent for the jmarriage ]ie 

tials of Komalavalli. The J^ned Ju d & Justified 

thought that the alienation couM not!^ 

to the extent of Rs. 6000 J 11 ?parties to en- 
have given an opportunity to the Par Qf the 
lighten the Court as regards the P™ P ado pted and 
expenditure. But this course wasn° on ^ adduce 
the defendants were not; in a posJ the point 
evidence and were at a i^ZSaradachari had 
was not taken. Th ou e h J“ n ^S dependent up- 
lost all his property and was mainly 
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on the family of the first defendant, it cannot be 
said that the status of the first defendant's family 
was such as to lead to the inference that the ex¬ 
penditure was extravagant. It is common know¬ 
ledge that in middle class families the expenditure 
for marriage and nuptials is very high. It is un¬ 
fortunately due to various circumstances including 
the amount of 'katnam' and presents extracted by 
the sons-in-law from the unwilling parents-in-law; 
but it cannot be avoided as the parents of the girl 
would be anxious to place the girl in a family 
which is comparatively in affluent circumstances. 
In 1928 and 1930, the family of the 1st and 2nd 
defendants had good property though the income 
was not suflicient to meet its expenses. Having 
regard to the circumstances that the 2nd defen¬ 
dant’s marriage and nuptials were performed at 
a large expense of Rs. 18000 in 1910, it cannot be 
said that one third of the amount spent for the 
marriage and nuptials of Komalavalli was extrava¬ 
gant and does not bear a reasonable proportion 
to the estate which the 1st defendant inherited 
from her husband. All the members of the family, 
D, W. 2, and his brother and D. W. 1 considered 
that the expenditure was not such as to lead to 
the inference that it was extravagant. In these 
circumstances, we think that we would not be justifi¬ 
ed in setting aside the alienation on the ground 
that the expenditure was extravagant and the pro¬ 
perty alienated was unreasonably large having re¬ 
gard to the facts set out above. We disagree there¬ 
fore with the finding of the learned Subordinate 
Judge and uphold the alienation in favour of the 
appellants in its entirety. 

(14) The result is that the appeal is allowed with 
costs, the decree of the Subordinate Judge is set 
aside and the suit as against these appellants is 
dismissed with costs. In this view it is unneces¬ 
sary to consider the memorandum of cross-objec¬ 
tions which is dismissed but without costs. 

(15) RAGHAVA RAO J.: I agree Ln the conclu¬ 
sion of my learned brother, but wish to add a few 
words on the legal aspect of the question for deter¬ 
mination. 

(16) Learned counsel for the respondents did 
not dispute the power of the 1st defendant to 
make an alienation of her husband's estate within 
the limits allowed by the Hindu law for meeting 
the expenses incurred in connection with the 
marriage of her daughter's (i.e., 2nd defendant's) 
daughter. Nor did he dispute the legitimacy of any 
expenditure for the 'garbhadhana' ceremony as 
such, i.e., as apart from the expenditure for the 
•vivaha’ ceremony which preceded it by some years 
His argument was firstly, that the expenses for 
the 'garbhadhana samskara' not being recited ln 
the sale deed could not be accepted as true and 
secondly that the expenses for that samskara and 
the ‘vivaha samskara' even if incurred in the ag¬ 
gregate sum of Rs. 6000 could not be treated as 
reasonable in measure in the eye of law so as to 
justify the alienation under challenge, but must 
be regarded as too extravagant to support it. 

(17) The existence in law of a power of the kind 
exercised by the 1st defendant in the present case 
could not indeed be disputed because of the long 
settled law and the subject which has been exa¬ 
mined by my learned brother in his judgment from 
its very foundation in the smritis in so far As they 
not only enjoin on an individual ‘punya-sanchaya- 
na’ in general, but also acclaim the virtue of 'kan- 
yadana' in particular as a highly meritorious act 
I need only add that 'kanyadana' like 'godana' is 
an important part of the vedic obsequial ritual ob- 
served on the 12th day of the death as one of the 

4a^^ nahad . anas ’ to be made b y the Karta after 
toplndikarana. To incur expenditure in connec¬ 


tion with any 'kanyadana' as an act of piety cal¬ 
culated to promote the spiritual bliss of her hus¬ 
band is undoubtedly within the competency of a 
Hindu widow and a fortiori so where the 'kanya' 
is that of an indigent family. The relationship of 
the 'kanya' to the female holder of the estate as 
her daughter or daughter's daughter does not cer¬ 
tainly take away from but if at all only add to the 
spiritual bliss of the father or husband as the 
case may be; nor does the fact of indigence or 
affluence of the parents of the girl matter, except 
perhaps on a question of the relative measure of 
the meritoriousness which can never be precisely 
assessed or estimated and need not be enquired 
into, and certainly on a question of the measure 
of the expenditure to be incurred which must, of 
course, vary according to the status of the parents 
of the girl to be married. 

(18) The question of indigence or affluence has 
been held immaterial by the learned Chief Justice 
and Krishnaswami Nayudu J. in 'PARI- 
SA MUDALIAR v. NATARAJAH UDAYAR'. 
1950-1 Mad L J 90 which related to 
the marriage of a daughter's son of the 
last male holder, and there is no reason why it 
should be held material in the case of the marriage 
of a daughter's daughter of the last male holder 
except as I think either case to the extent and ln 
the sense indicated just now by me. The learned 
Judges in that decision rightly observe: 

"We do not think there is any real justification 
in making a distinction between the alienations 
for marriage expenses of a daughter's daughter 
and (for marriage expenses of) a daughter's son." 
In both the cases, it is only a measure of expen¬ 
diture which the court can consider reasonable 
that can support the alienation and support it 
pro tanto. 

(19) The test of this reasonableness has been 
propounded in the cases in terms of a quantitative, 
ratio by no means certain or definite, which the! 
court has to apply to the facts of each case as best 
as it can. In SARDAR SINGH v. KUNJ BIHARI- 
LAL\ 44 All 503 P. C., which related to an aliena¬ 
tion by the widow of which the avowed object was 
to offer food to an idol. Mr. Ameer Ali in deliver¬ 
ing the Judgment of their Lordships of the Board 
of the Judicial Committee of the Privy Council 
first calls attention to the 'locus classicus* In ‘COL¬ 
LECTOR OF MASULIPATAM v. CAVALI VENKA- 
TANARAYANAPPA’, 8 Moo Ind App 529 at pp. 550^ 
551 where the Master of the Rolls in delivering the 
judgment in the latter case said as follows: 

"It is admitted on all hands that if there be col¬ 
lateral heirs of the husband the widow cannot 
of her own will alienate the property except for 
special purposes. For religious or charitable pur¬ 
poses or those which are supposed to conduce to 
the spiritual welfare of her husband she has a 
larger power of disposition than that which she 
possesses for purely worldly purposes. To support 
an alienation for the last she must show neces- 
suy. 

Mr. Ameer Ali proceeds to refer afterwards to 
•RAMKAMAL SINGH v. RAM KISHOREDaF. £ 
Cal 506 where the alienation was not for the main- 
tenance of an idoi which had been established by 

hP?H h ^^ d f ° f - Ul , 6 ^ d ° w and the dedication was 
held prima facie to be for the widow’s own spiri- 

tual welfare and not for the husband. His Lordship 

then enunciates the distinction between the two 

kinds of spiritual acts for which the Hindu female 

can make alienations of the inherited estate — 

compulsory and optional acts - in that in the case 

of the former, if the income of the property or the 

property itself is not sufficient to cover the expenses 

she is entitled to sell the whole of it. whUeTttS 
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case of the latter she can alienate a small portion 
of the estate inherited for the pious or charitable 
purposes contemplated by her. His Lordship then 
quotes with approval the following passage from 
•TATAYYA v. RAMAKRISHNAMMA’, 34 Mad 288 
at p. 291: 

"We think we are warranted in holding that if 
the property sold or gifted bears a small propor¬ 
tion (which it is impossible to define more exact¬ 
ly) to the estate inherited and the occasion of 
the (disposition or) expenditure is reasonable & 
proper according to the common notions of the 
Hindus it is justifiable and cannot be impeached 
by the reversioner." 

(20) Referring to the quantitative ratio herein 
suggested this is what Jackson J., in delivering the 
judgment of the Bench consisting of himseif and 
Butler J. observes in 'VENKATASUBBARAO v. 
ANANDARAO', 57 Mad 772 at p. 775: 

••The quantitative ratio approved in this judg¬ 
ment is not at first sight easy to understand. If 
a small gift to an idol is conducive to the hus¬ 
band's spiritual bliss would not a larger gift be 
still more conducive? Presumably human nature 
being what it is, courts are not prepared to sanc¬ 
tion transactions which offend ordinary com- 
monsense and good husbandry. If a widow de¬ 
votes the whole of an estate to the idol there 
will be suspicion of fraud or undue influence. In 
our present case there is no suggestion of undue 
extravagance and it must be remembered that 
the quantitative ratio works in both directions. 
Her pious duty for her husband's satisfaction is 
to honour her daughter's son and some meagre 
gift for the ceremonies which would only make 
him ridiculous in the eyes of the neighbours 
would not fulfil this obligation." 

(21) At page 774 of the Report, earlier, there is 
another observation of the Court also worth noting 
in this connection: 

“Where the piety of purpose about the alienation 
by the female holder is impeached in any given 
case on the ground of the absence of sincere re¬ 
ligious feeling in the mind of the alienor, asks 
Mr. Justice Jackson "Who is to distinguish 
between sincere religious feeling and idle senti¬ 
ment?" 


The learned Judge then proceeds thus: 

“All that can be safely said is that where the 
point is doubtful and where there is not the 
slightest suspicion of ulterior motive or fraud the 
benefit of the doubt should be given to religious 
feeling. It is not for a court of law to disparage 
the pious acts of devout people." 

(22) It may be interesting to observe, pausing 
here, rather parenthetically that judicial concep¬ 
tion of Hindu piety has gone indeed so far as to 
sanction within the limits of the operation of this 
quantitative ratio test an alienation by a Hindu 
family manager by way of a gift to a Roman Catho¬ 
lic Church. It has been held in this court by 
Chandrasekhara Aiyar J. in 'KOLANDAI v. GHA¬ 
NA VARAM', 1943-2 Mad LJ 664 that where the 
family owned considerable properties and the land 
gifted by the manager to a Roman Catholic Church 
is a very small fraction measuring 1 acre, 20 cents 
worth Rs. 50 and remaining uncultivated, the other 
coparceners would be bound. Says the learned 
Judge at page 157, 1st column of the report: 

“The Hindu religion has been the most tolerant 
religion of the world and the very idea that 
pious and charitable purposes should refer to and 
mean objects that can be said to promote a parti¬ 
cular faith, creed or degree is foreign to lts ld ?f*?• 
True piety transcends castes and creeds and what¬ 
ever is done to advance belief in God and His 


rule over the Universe can be said to be an act 
of broad-minded piety." 

The piety of ‘kanyadana’ with which we are concern¬ 
ed in this case is undoubted and there is no ques¬ 
tion of any distinction here between an act of piety 
conducive to the spiritual bliss of the husband and 
an act of piety conducive to the spiritual bliss of 
the widow as such as in ‘RAMKAMAL SINGH v. 
RAMKISHORE DAS’, 22 Cal 506. The only point 
for consideration therefore is whether the first de¬ 
fendant in making the alienation complained of in ^ 
the present case exceeded the limits allowed to her 
by the law according to the quantitative ratio test 
laid down by the decisions. My learned brother 
has given reasons with which I agree for holding 
that she did not. It is significant that the daughter 
and the son-in-law, the mother and father respec¬ 
tively of the plaintiffs joined in the transaction 
and that neither of them, and in particular the 
latter, has gone into the box. No “ulterior motive or 
fraud" and no “undue extravagance of expenditure” 
within the meaning of the decisions has been plead¬ 
ed, much less proved. 


(23) It seems to me too that a bona fide alienee 
ike the father of the third defendant need have 
r 0 ne no further than to satisfy himself that there 
vere outstanding debts in fact and indeed incur- 
•ed by the first defendant as for the marriage and 
or the later allied ceremony of garbadhana of her 
laughter's daughter. To call upon him to go fur- 
her and satisfy himself that the expenditurei in- 
uirred was one which a court of law would hold 
reasonable, should the transaction of sale be later 
challenged, is to impose on him an onerous ana 
indue responsibility not easily feasible of discharge 
m a matter on which if there were more courts 
:han one dealing with the question they may not 
[or aught one knows find themselves agreeing in 
the same conclusion. To say that such an alienee 
must cither take the risk ol the court deciding ad¬ 
versely to him on the question of the reasonable¬ 
ness of the expenditure or refrain from eomg in 
[or the property altogether does not appeal to me 
in the slightest as a canon of practical justice and 
equity which this court should endorse. Except in 
a case of proved fraud on the power in the sense 
of its exercise for a sinister or ulterior purpose or 
in a case of proved collusion between the alienor 
and the alienee in order to defeat the reversion, 
the court ought not, in my opinion, to be astute 
or anxious to invalidate the transaction. Tne sue 
nee must, I am inclined to think, stand1 protecKo 
so long as the 'causa causans' inspiring the trans 
tion is an indebtedness for a lawful andI 
purpose. The principle of equity recognised from 
as early as the Privy Council decision m HUN 
MAN PERSAUD'S CASE', 6 Moo Ind App 393 <PL) 
in favour of a bona fide alienee or creditor acuus 
or, the representation of a lawful ^ 

limited estate holder is not merely h the >eal 
absolved from the obligation to prove tha^ 
existence of an alleged and reasonably r t 
necessity as a condition precedent to the vaflo ^ 

of the transaction, but also that , s 'i c t mlsm nnage- 
creditor is not affected by the precedent mismanag^ 

ment of the estate. This latter i Council in 

ciple has been expressed by tlie ^nvy o J39 
•KILADIRI SENU V. CHATURBUJDAS q[ ft 
which related to an alienation by Me W^ n ot 
mutt in the terms that on.y the ^ borrow- 

the remote cause, the •causa l causans o^ ^ 

ing is the thing to be considered. This ^ an 

doctrine is. in my °P l 9 io “> ll f^ 1 1i ^d “tate. That 
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by K. T. Bruce, L. J., in HANOOMAN PERSAUD'S 
case, 6 M.I.A. 393 and, in my opinion, the sale im¬ 
peached in the present case must in this view also 
stand. We are now concerned with the rights 
oi an alienee under a sale ejected for the 
discharge of a debt already incurred for a lawful 
and binding purpose by the holder oi the 
limited estate, not with the rights of a creditor 
simple or secured for the first time advancing a 
loan for such a purpose. 

(24) As regards the principle discussed before 
the court below as well as before us 
that a moral obligation on the part of an 
ancestor becomes a legal obligation of the descent 
of his estate, on his heir, I must own to some 
amount of doubt in regard to its applicability to 
the present case. Although the doctrine has become 
too well settled in Hindu law to be disputed at this 
time of day I am inclined to think that it can only 
apply to cases where the obligation even as a 
moral one did arise during the original owner's 
lifetime. To fasten on the estate in the hands of 
the heir a liability not in 'esse' but only in 'posse’ 
during the lifetime of the original owner is, I am 
afraid, to go further than is warranted by the 
decisions on the subject on the ratio thereof. The 
principle is, no doubt, one peculiar to Hindu juris¬ 
prudence which insists that not merely legal but 
also moral obligations to the propositus must be 
fulfilled by the taker of the estate after his death 
in the interests of his spiritual benefit and welfare. 
The principle is certainly not one of which the 
courts ought to fight shy because there is. in my 
opinion, a high liberality of spiritual outlook under- 
dying the doctrine which no Hindu ought by any 
means to feel abashed about. I am not prepared to 
.extend the principle, however, to any merely 
moral obligation which did not concretely exist 
( during the lifetime of the original owner because 
( the person claiming enforcement of such obligation 
against the later taker of the estate was not in 
existence at all during the lifetime of the original 
owner. Moreover, I entertain some doubt how far 
the liability to meet the expenses of marriage and 
garbhadhanam’ of a daughter's daughter is to be 
regarded as within the ambit of a person's moral 
obligation according to the texts to maintain her 
^unng his lifetime. The principle, as observed in 
(tKAMINEE DASSEE v. CHANDRA PADE MON- 
DLE, 17 Cal 373 is one which is or is not to be ap¬ 
plied to a particular case according to the view that 
the court takes on its own merits. It will have to be 
determined in each case whether having regard to 
the relationship, the means and various circumstan¬ 
ces of the party claiming maintenance the late pro¬ 
prietor was according to the principles of the Hindu 

law and to the usage and practice of the Hindu peo¬ 
ple morally bound to maintain that party Even assu¬ 
me a person's liability to meet marriage expenses 
of Ills daughters daughter may be treated as on the 
same footing as an obligation to merely maintain 
is - “ 1 have already indicated, no 
inexorable logic about the situation such as 
compels me to say as at present advised that 
although the daughter's daughter came into being 
only after the death of the person, his heir or 
heiress would be bound by the obligation as a legal 
obligation into which a moral obligation of the 
pereon might well become converted on the devo- 
lution °f his estate on his heir or heiress. The 
^ctenslon of the doctrine in the manner suggested 
£ calcinated to introduce sometimes a complication 
into the situation by reason of too many burdens 
f tate to, bear coming into existence over 
fl d P€r of Ume after the de ath of the 

W a | alns , t the in the hands of 
Si later taker. Par from operating as a rule of 

spiritual- benefit to the original o^er, I Srniot 


help feeling that the extension may work; 
sometimes too much to the prejudice of the later 
taker to leave him any inducement to minister 
even to the fundamental spiritual needs of the 
deceased. 

(25) Lastly I agree with my learned brother In 
his view of 'SHRINIVASA RAO v. SESHACHAR- 
LU\ ILR. (1942) Mad 42 that the alienation in that 
case which was of the whole property inherited by 
the widow could not be upheld in its entirety con¬ 
sistently with the quantitative ratio test discussed 
in the foregoing. 

A/C.R.K./R.G.D. Appeal allowed. 
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AND VENKATARAMA AIYAR, J. 

The Lotus Industrials, Kallai, Malabar by 
sole Rroprietor Mr. Velayudha Menon and others. 
Petitioners v The State of Madras Development 
Department Madras, represented by the Secre¬ 
tary and others, Respondents. 

pP Vi L, Mi - P ^ n ' No - 5524 of 1951 and Writ 
Petn. No. 635 of 1951, D/- 5-12-1951. 

13 ? m Cons ‘ itut j?“ of India, Arts. 14 and 

r 3 A/^ n r7J qua,,ty befor ! ,aw — Preferential 
treatment (o consumer quota holders” — Cotton 

Textiles (Control) Order (1948), Cl. 30. 

is , 5 0thin S in the Constitution 
which precludes a classification even by 
bodies other than the legislature. Having 
regard to the wide definition of "law” in 

™i- 13(3) a , s deluding any rule, regulation 
and notification having the force of law, 
it is obvious that any method of distri- 
but,on which the State adopts in pursuance 
of a Control Order should not contravene 
the provisions of Art. 14. There is nothing 
in the classification adopted in the All 
India Yarn Distribution Scheme which con- 

95i en s e c Pr 'T^ lai l d ° wn in AIR 

if 51 £ 31 °- 11 1S tru e that one way of 

distribution among several consumers is by 
S tin ? f be 'pro rata’ basis. But that basis 
need not always be the most equitable basis. 
IJis basis has been to a certain extent 
adopted so far as the new entrants are eon- 
, C „ e ^ ed h '. Bu ‘ consumers of long standing 
who had, during the normal years and 
"£."5* * he £ rst control period, managed to 
obtain standing contracts directly with the 
mills and who had been more or less 
continuously in the trade were apparently 

™ni der ! d u° des . erve a Preferential treat- 
mont. Such a view is not unfair or dis- 

11 cannot also be said that 
"\ bas Y\ ha s no reasonable and just relation 
to the object sought to be attained, namely, 
a proper distribution of yam. Thus the 
preferential treatment accorded to “con- 
sumer quota holders" cannot be held to be 
discriminatory and in contravention of the 

?n n C1 £! e ^ der ^ lng *^ rt * 14 » especially taking ' 
into consideration the fact that the total 

°ii ba !? s jotted to these “consumer 
quota holders which include consumers of 
different classes is only 1850 out of the 
aggregate allotment to the Madras State of 
^utiem to 18000 bales. (Leave to appeal 

Art h n? ?£ UI V va f. granted under 

Art. 132 ( 1 ) of the Constitution, as this 

involved a substantial question of law con¬ 
cerning the interpretation of the ConsU- 

Law & 381 'Ll 951 SC 318 ;J oll - : 

^aw fcd 381, Rel. on. (Paras 6, 7, 9, UV : 
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(b) Constitution of India, Art. 14 — Equality 
before law — Exclusion from list of “Consumer 
Quota holders”. 

Where some of the master-weavers, 
though they were getting supplies direct 
from the mills during the basic period of 
1940-42, were excluded from the list of 
“consumer quota holders” because they had 
not been doing business in the first control 
period, there is nothing unreasonable in this 
policy of the Government. Such persons 
ought to be really included among the new¬ 
comers. (Para 13) 

D. Narasaraju and P. C. Kurian, for Peti¬ 
tioners; The Advocate-General for State Counsel, 
K. Umamaheswaram for Alladi Kuppuswami, for 
Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’50) 1950 SCR 869: (AIR 1951 SC 41) 7 

(’51) 1951-2 Mad LJ 141: (AIR 1951 SC 318: 

52 Cri LJ 1361 SC) 7 

(’51) C. M. P. Nos. 6181 and 6182 of 1951: 

(AIR 1952 Mad 565) 8 

(1950) 94 Law Ed 381: 338 US 604 8 

C. P. M. No. 5524 of 1951. 
RAJAMANNAR C. J.: This is an application for 
the issue of an order in the nature of a prohibi¬ 
tion directing the Government of Madras to for¬ 
bear from enforcing any system of rationing of 
yarn with regard to some only of the consumers 
and to issue an order in the nature of a writ of 
'mandamus' directing the Government of Madras 
to distribute yarn allotted to the Madras State 
equally between all the consumers in proportion to 
the looms employed by them. The affidavit in sup¬ 
port of this application is filed by one M. Velayu- 
dha Menon representing the two petitioners, name¬ 
ly, (1) The Lotus Industrials, Kallai, Malabar, of 
which he is the sole proprietor, and (2) the Cali¬ 
cut Handloom Owners’ Association of which he is 
the Honorary Secretary. 

(2) Distribution of yam in this State is made 
under the Cotton Textiles (Control) Order, 1948. 
by officers specially appointed for the purpose. 
Clause 30 of that Order directly relates to the dis¬ 
tribution of yam. It runs as follows: 

“The Textile Commissioner may, with a view to 
securing a proper distribution of cloth or yam 
or with a view to securing compliance with this 
order, direct any manufacturer or dealer, or any 
class of manufacturers or dealers: 

(a) to sell to such person or persons such quan¬ 
tities of cloth or yam as the Textile Commis¬ 
sioner may specify; 

(b) not to sell or deliver cloth or yam of a spe¬ 
cified description except to such person or per¬ 
sons and subject to such conditions as the Tex¬ 
tile Commissioner may specify; and may issue 
such instructions as he thinks fit regarding the 
manner in which the direction is to be carried 
out.” 

This clause as well as other clauses relating to the 
acquisition and installation of power looms came 
up for discussion before this Court in C. M. P. Nos. 
6181 and 6182 of 1951. In the latter of these peti¬ 
tions, I remarked that there was nothing in the 
affidavit filed on behalf of the State to give any 
information as to the principles on which the 
distribution of yarn is being made. 

While realising that during periods of acute 
shortage of essential goods and commodities it is 
not only desirable but also imperative that the 
State should take steps to regulate their purchase 
and sale with a view to an equitable distribution 
****ong all the consumers and also that provisions 


relating to Controls cannot go into the minutest 
detail of actual distribution, I said as follows: 

“Clause 30 lays down the ultimate end in view 
namely, a proper distribution of cloth and yam. 
If in accordance with and in pursuance of this 
policy, the Textile Commissioner had arrived at 
a scheme of distribution on a certain and ascer¬ 
tainable basis which is free from any charge of 
discrimination and he had placed that scheme 
before this court and convinced us that the peti¬ 
tioner before us has been allotted the proper 
quota in accordance with the scheme, then we 
would have been loth to interfere. Unfortunate¬ 
ly, however, and presumably in spite of the efforts 
of the learned Advocate General, we have not 
been informed of any such general scheme. There 
is no doubt a reference to an All India Yam Dis¬ 
tribution Scheme in the counter affidavit filed on 
behalf of the State, but no particulars of the 

scheme have been put before us.It appears 

to me that if in the exercise of the powers grant¬ 
ed under clause 30, the Textile Commissioner has 
evolved a proper scheme of distribution which 
does not offend either against Art. 15 or Art. 19 
(l)(f) and (g) read with Art. 19(5) and (6), then 
there is no room for complaint by any person on 
the ground that his rights have been unlawfully 
affected to his prejudice.” 

I am glad to find that in this case a long and ela¬ 
borate affidavit has been filed on behalf of the 
State by the Director of Controlled Commodities 
setting out in detail the provisions of the All India 
Yam Distribution scheme. The material features 
of this scheme are as follows: 

(3) Under the scheme, the Government of India 
takes over the entire yam produced in the Indian 
Union. After permitting various composite mills 
to retain for the produce and consumption of their 
weaving sections the yarn produced by their spin¬ 
ning sections, out of the balance of yam the Cen¬ 
tral Government retains a portion for Government 
purposes & a portion for export to foreign coun¬ 
tries and leaves the balance for internal distribu¬ 
tion in the country. Such balance of yam called 
“free yarn” is pooled together and distributed to 
the various States for supplying the consumers in 
their respective areas. The quotas of yam for tne 
respective States are fixed by the Textile Commis¬ 
sioner at Bombay. Thereafter, the Director of Con¬ 
trolled Commodities at Madras is in charge of the 
distribution within the State. This distribution is 
in accordance with the principles laid down in Gov¬ 
ernment Orders issued from time to time. 

The handloom factories, power-loom factories and 
hosiery-factories which were getting supplies of yam 
direct from the mills during the previous control 
period were treated preferentially and J he J f ^ 
allowed to continue to get their supplies direct from 
the mills. The quantity to be supplied £> eacn 
consumer is fixed by the Provincial Textile com 
missioner. Accordingly consumers of yarn wiimn 
the State are divided into two main categorles ior 
the purpose of distribution namely• (1' hose who 
were purchasing yarn oirect from the mills at ex 
mill rates during the last control P«riod and (2i 
other consumers purchasing yarn ^°m wholesale 
or retail dealers. The persons ln . 
gory are called "consumer quota Holden y. ines 
are given the same quantity of yarn as they 
purchasing on an average during the PjJJJ 
of 1940-42 at ex-mill rates ^r their own consume 
tlon and use. There are about 91 such consu 
quota holders” in the State, including power looms 
hosiery factories, handloom factories and master 

weavers. % 

Old and established dyers In Madras, MaAjraand 
Ramnad districts are given certain bales, but tnes 
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bales come back to the weavers in the shape of 
yam through normal channels of distribution. Mis¬ 
cellaneous consumers requiring small counts like 1 
to 2 are given about 120 bales of yam and the Fishe¬ 
ries Department is allotted about 100 bales. Out 
of the balance, 36 per cent, is allotted to the Mad¬ 
ras Handloom Weavers' Provincial Cooperative 
Society for distribution to handloom weavers who 
have Joined co-operative societies for the reason 
that a little more than one-third of the hanalooms 
as originally estimated in 1945 are held by the 
members of that Society. The balance of 64 per 
cent, is allotted to the Collectors of the various dis¬ 
tricts for distribution to the weavers other than 
those who are members of the Society and other 
consumers in the districts. During the second half 
of the year 1950. supplies of yam became very scarce 
and it was found that blackmarketing was going 
on as some of the consumers were bogus. In order 
to ensure a fair distribution of the available yarn 
to genuine weavers and other consumers at con¬ 
trolled rates, it was found necessary to revise the 
distribution scheme. Identity cards were issued to 
genuine consumers. But the consumer quota holders 
were permitted to obtain their usual supplies direct 
from the mills at ex-mill rates. 

(4) It is frankly admitted in the affidavit filed by 
the Director of Controlled Commodities that the 
consumer quota holders are no doubt in a better 
position, but they were placed in a special class as 
they were enjoying the privileges during the prior 
control period. It was submitted that the distri¬ 
bution of yarn was always undertaken on the most 
fair and equitable basis possible and the classifica¬ 
tion was a fair and reasonable classification neces¬ 
sitated by the circumstances. It was also explained 
why the period of 1940-42 was fixed as the basic 
period. This was because control was introduced in 
1945 and the years 1943 and 1944 were years during 
which conditions were extremely unsettled and it 
was not possible to get accurate statistics for the 
period. 

(5) The real complaint of the petitioners is aga- 
inst the preferential treatment of the “consumer 
quota holders" both as regards the quantities of 
yam and the favourable price at which they will 
be able to purchase yam direct from the mills 

(6) Mr. Narasaraju. learned advocate for the peti- 
♦hJ 16 ? r ^ se ? two main e rounds of objection to 

of the consumers into "consumer 
quota holders and others. The first ground was 

Sn t ht n ,L C H^ < *x 0I L f0r P Uf P<>ses of distribution 
can be made only by the legislature and not by the 

. or . “^ninistrative authorities entrusted 
?f distribution. The second ground 
whirwf c ,a s5ification must rest on a distinc- 
*“c h had > lop cal connection with the object 
™n«HH UrP ?^ C ' first sronnd does not need much 
, T ? ere k nothing in the constitu- 
^ h p , r ? clu , des a classification even by bodies 
legislature. The real question is 
whether the classification amounts to an illegal dis- 

A^ Vi , n £o regard the wide definition 
of law’ in Art. 13(3) as including any rule, re¬ 
gulation and notification having the force of law 

L*£? 0US , th ? t method of distribution which 
2* 8“*® adopt ? 111 Pursuance of a Control Order 
not contravene the provisions of Art 14 
eqUal pr °tection of the laws to 
all persons. The reports of the United States 

SVEZSSP d u Cisions contain several examples 
of classification by executive and administrative 
bodies and authorities which are subject to judicial 
lature 6<1Ually Wlth classification made by the Legis- 

support of the second ground of objection 

RS?frp C T?r el "SSL® the observations in 'CHA- 
KANJIT LAL v. THE UNION OF INDIA'. 1950 


SCR 869. The principles laid down in that case 
have been summarised by His Lordship Fazl All J. 
in 'Prohibition Case', 'STATE OF BOMBAY v 
BALSARA', 1951-2 Mad LJ 141 at p. 153. The 
propositions so laid down so far as they are material 
to this application are as follows: 

“(5) Every classification is in some degree likely 
to produce some inequality and mere production 
of inequality is not enough. 

(6) If a law deals equally with members of a 
well-defined class it is not obnoxious and it is 
not to the charge of denial of equal protection 
on the ground that it has no application to other 
persons. 

(7> While reasonable classification is permissible 
such classification must be based upon some real 
and substantial distinction bearing a reasonable 
and just relation to the object sought to be attain¬ 
ed and the classification cannot be made arbitra¬ 
rily and without any substantial basis.” 

Bearing these principles in mind, we have to see 
if there is anything in the classification adopted in 
the All India Yam Distribution Scheme which con- 
travenes these principles. It is true that one way 
of distribution among several consumers is bv 
adopting the 'pro rata' basis. But that basis need 
not always be the most equitable basis. This basis 
has been to a certain extent adopted so far as the 
new entrants are concerned. But consumers of 

j S ' andu ?H ^ ho had - during the normal years 
and during the first control period, managed to ob- 

ta ‘ n l' 3 ?^ 2 contracLs directly with the mills and 
who had been more or less continuously in the 

apparentl - v considered to deserve a pre¬ 
ferential treatment. I do not think that such 

fhll Thf ’T faU ‘v? r d^fiminatory. Nor can I say 
that this basis has no reasonable and just rela¬ 
tion to the object sought to be attained, namely a 
proper distribution of yam. y 8 

°P 1 >'to one decision of the Supreme 
f tatea which throws considerable 
the . P 01111 , under discussion, a decision to 

‘Bala prior app1 'cations, 

» c,r iIS ® ,AN v - STATE OF MADRAS' CMP 
Nos. 6181 and 6182 of 1951: (AIR iqso* \tqh 

565) w nam e ly. ‘SECRETARY OP AGRIClSfuRE v 
CENTRAL ROIG REFINING CO.* (1950) 04 Xxtro 
Ed. 381: 338 US 604. Under the Sugar Act of 1948 

aUot Agriculture was authorised to 

allot the refined sugar quota of a particular area 

^m D fn off e h marketinS the sugar on the main land 
from an off-shore area. He was specificallv directed 

to provide a fair distribution of the quota bv tak¬ 
ing into consideration three factors which included 
(1) past marketings and ( 2 ) ability to market the 

amount aUotted. An order of the SecretS Llot 

ting certain sugar Quota among the various rpfinp 
nes of the Island of Puerto 
finchngs that the proper measure as to “paXmaK 
a nd ••abU.ty to market" was a periS *£££ 

oTth^wTXiS^ 1116 constitu tionality 

The Supreme Court held that the Act rtiH 
offend the due process clause because of the alle^ 
ed discriminatory character of the Secrete™% 
»* ” ceed the authority given him by theS 
following observations made byT^ffiJte ?j So 
dehvered the opinion of the Court are most iitm ° 

“It was evidently deemed fair that in a control!^ 
market each producer should be permitted 
tern more or le* the share of thVmrkX whiS 
he had acquired in the past. Accordingly 
marketmgs were to be taken into consfdereK 

in the Secretary's allotments.The Slem 

which confronted Congress was not Uie Stfi 
of quotas abstractly considered but so to fiXK 
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amount as to achieve approximate justice in the 
shares allotted to each area and the persons 
within it. To recognise the problem is to ac¬ 
knowledge its perplexities.To fix quotas on 

a strict historical basis is hard on late-comers in¬ 
to the industry or on those in it who desire 
to expand. On the other hand, to the extent 
that new-comers are allowed to enter or old-timers 
to expand, there must either be an increase in 
supply or a reduction in the quotas of others.... 

Suffice it to say that since Congress fixed the 
quotas on a historical basis it is not for this 
court to reweigh the relevant factors and. per 
chance, substitute its notion of expediency and 
fairness for that of Congress. This is so even 
though the quotas thus fixed may demonstrably 
be disadvantageous to certain areas or persons. 
This court is not a tribunal for relief from the 
crudities and inequities of complicated experi¬ 
mental economic legislation." 

(9) I am of opinion that in the circumstances 
set out in the counter afQdavit filed on behalf of the 
State by the Director of Controlled Commodities, 
the preferential treatment accorded to •‘consumer 
quota holders" cannot be held to be discriminatory 
and in contravention of the principle underlying 
Art. 14 of the Constitution. I am inclined also to 
take into consideration the fact that the total 
number of bales allotted to these "consumer quota- 
holders" which includes consumers of different 
classes is only 1850 out of the aggregate allotment 
to the Madras State of about 16000 to 18000 bales. 

(10) The application is therefore dismissed with 
costs. Advocate's fee Rs. 150/-. 

(ID Leave to appeal to the Supreme Court grant¬ 
ed under Art. 132(1) of the Constitution, as this 
I involves a substantial question of law concerning 
jthe interpretation of the Constitution. 

(12) ‘Writ Petition No. 635 of 1951*: This appli¬ 
cation is really covered by our decision in C. M. P. 
No. 5524 of 1951. The petitioners in this case are 
(1) The Coimbatore District Master Weaver Licen¬ 
sees' Association. Erode, by its President, O. A. 
Ramaswami, and (2) O. A. Ramaswami, as pro¬ 
prietor of Sri Murugan Textiles. Chenmmalai. A 
master weaver is a person having a number of 
weavers possessing handlooms in his employment 
and working under his supervision. The master 
weavers were not originally included among the 
"consumer quota holders", but subsequently they 
were also so included. There is no necessity, there¬ 
fore. to examine their case separately. Their posi¬ 
tion is now exactly similar to that of the other 
"consumer Quota holders.” 


(13) Mr. Narasaraju, the petitioner's counsel, 
complained that some of the master-weavers, 
though they were getting supplies direct from the 
mills during the basic period of 1940-42, were ex¬ 
cluded from the list of "consumer quota holder 
because they had not been doing business in the 
first control period. I see nothing unreasonable in 
this policy of the Government. Persons who. had 
discontinued their business for a time, and during 
the critical period, have been, I think, quite nghtly. 
not given the same right and privilege as those who 
were carrying on business continuously. Such per¬ 
sons ought to be really included among the new- 

comers ^ reasons set out in our judgment in 
C M P No. 5524 of 1951 this application must also 
be dismissed with costs. Advocate's fee Rs. 150/-. 
A/CRK./D.H. Application dismissed. 
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RAJAMANNAR, C. J., RAGHAVA RAO AND 
VENKATARAMA AYYAR, JJ. * 

Kandula Radhakrishna Rao and others. Ap¬ 
pellants v. The Province of Madras represented 
by the Collector of West Godavari, Eluru and 
another. Respondents. 

Appeals Nos. 365, 468, 551, 447 and 641 of 1947 
D/- 16-11-1951. 


(a) Sales Tax — Madras General Sales Tax 
Act (IX (9) of 1939), S. 8 — Commission agent 
— Rusum collected openly from buyers — Natu.e 
of. 

Where certain amounts were collected by 
the Commission agents openly and not clan¬ 
destinely and the evidence showed that the 
amounts were not considered by any party, 
either the seller or the buyer or the commis¬ 
sion agent, as part of the price, that the com¬ 
mission agent obtained a remuneration both 
from the seller and the buyer which was in 
accordance with the mercantile usage and 
that it was as if the agreement between the 
parties was that the commission agent 
should get a particular amount from the 
seller and another amount from the buyer 
as his commission. 


•Held' that the amounts of rusum should 
be treated as part of the agreed commission 
contemplated under S. 8. (Para 5) 

(b) Sales Tax — Madras General Sales Tax 
let (IX (9) of 1939), S. 3 — Commission agent 
- Liability to tax as dealers — Question is 
aixed question of fact and of law and not a 
acre question of law. (Para 7) 

f (c) Sales Tax — Madras General Sales Tax 
let (IX (9) of 1939), S. 2(b) ) — Commission 
gent and broker — Difference between — Com- 
nission agent is a dealer. 

A broker is an agent employed to make 
a bargain for another and receives a com¬ 
mission on the transaction which is usually 
called brokerage. He has usually neither 
(he custody nor the possession of the gooas. 

It is the broker’s duty to establish privity 
of contract between the principal and the 
third party. The broker cannot sell in ms 
own name nor can he sue on the contract. 

A commission agent on the other hand 
has, according to the accepted mercantile 
practice, control over or possession oline 
goods and has the authority trom^he owner 
of the goods to pass the property in andI till 
to the goods. When a commission agent 
sells goods belonging to his Prtnc'P 3 ^ 1 . 1 " 
his authority and consent and w thout dis 
closing to the buyer the name °f the ownen 
there is certainly a transfer of Properd in 

the goods from the commissionagenttotne 

buver. A business which consists m s 
transactions can properly be described a 
business of selling goods. A similar posi_ 

tion would arise even in th Vn undisclosed 
mission agent buying. for a i d ^ 
principal. A .commission doings 

kind of business is therefore u 
as defined in S 2 (b) . o£ ^template 
Tax Act which does n °|. the goods 
as a necessary condition that the„ g se ll- 

sold should belonf.. 1°. .i 1 } b 4 r APP roved: 
ing or buving: 'AIR 1949 M n f . 84 o b ^Jations 
‘AIR 1948 Mad 102(1)’ Dist. Observ ^ 

in ‘AIR 1950 Mad 521 ^ the eonj^y^ 

obiter and dissented f rom -J ase 2 0) 



1958 


Radhakrishna Rao V. Province of Madras (FB) (Rajammmar 0. J.) Madras 7iD 


(d) Sales Tax — Madras General Sales Tax 
, Act (IX <9) of 1939), Ss. 8, 3 — Scope — Com¬ 
mission Agent — Liability to sales tax. 

Though it is true that S. 8 is not a taxing 
section, ,yet occurring as it does in the same 
enactment, it must be read as throwing 

I some light on the other related provisions 
and in view of the fact that there is nothing 
in the definition of dealer to indicate that 
the buying or selling must be on the per- 
'7 son’s own account, the obvious inference 
V from S. 8 is that the definition would cover 
also the case of commission agents mention¬ 
ed in S. 8 who would, but for the exemption 
given by S. 8, be liable to taxation under 
S. 3. (Para 16) 

P. Somasundaram and N. C. V. Ramanuja- 
chari, for Appellant and the Govt. Pleader, for 
Respondent. (In App No. 365/47). 

N. C. V. Ramanujachari, for Appellant and 
Govt. Pleader and C. Vasudeva Mannadiar, for 
Respondent. (In App. No. 447/47). 

The Govt. Pleader, for Appellant and C. V. 
Dhikshitulu, for Respondent. (In App. No. 641/ 
47). 

P. Somasundaram and M. Nagaramayya. for 
Appellant and the Government Pleader and K. N. 
Karunakaran, for Respondent. (In App. No. 468/ 
47). 

P. Somasundaram and N. C. V. Ramanuja¬ 
chari, for Appellant and the Government Pleader 
and K. N. Karunakaran, for Respondent. (In 
App. No. 551/47.) 

The Advocate General appeared with the 
Government Pleader in all cases. 

REFERENCES: Courtwar/Chronological/ Paras 
* (’47) 1947-2 Mad LJ 220: (AIR 1948 Mad 102(1)- 
• 49 Cri LJ 45) 7 8 

(’50) ILR (1950) Mad 421: (AIR 1949 Mad 343) 

(’51) ILR (1951) Mad 257: (AJR 1950 Mad 520 13 

(’38) AIR 1938 Nag 254: (176 Indtas 675) 4 ’ 11 
(1871) 6 Ch 397: (40 LJ Bk 73) 11 

(1872) LR 5 HL 395: (41 LJQB 201) 19 

(1881) 43 LT 171 10 

(1883) 11 QBD 797: (52 LJQB 538) 19 

RAJAMANNAR C. J.: These appeals have been 
posted before a Full Bench because of a conflict of 
opinion between Division Benches of this Court 
(‘PROVINCE OF MADRAS v. FIRM OF KANI- 
GOLLA SIVALAKSHMINARAYANA’. ILR (1950) 
Mad 421 and ‘PROVINCIAL GOVERNMENT OF 
MADRAS v. VEERABHADRAPPA’, ILR (1951) Mad 
257) on the interpretation of some of the provi¬ 
sions of the Madras General Sales Tax Act. Mad¬ 
ras Act IX of 1939. All these appeals arise out of 
suits filed for the recovery of amounts of sales tax 
alleged to have been illegally levied from the res- 
Pective plaintiffs. Appeals Nos. 365, 468 and 551 of 
™ ° ut of three original suits Nos. 12. 33 and 

19 ? 6 v wh £ h were of by a common 

judgment by the learned District Judge of West 

^ d tl ai1 , a ?.- ore ’ AU these were dismissed 
and the Plaintiffs are the appellants before us. App. 

tt 7 °/ 18 from the decree dismissing O s 

No. 37 of 1945. This suit was disposed of by the 
^' e n a ™ ed who disposed of the three firet 
Mentioned suits. O. S. No. 93 of 1946 from whirh 

another 0 Judep° f th 194 ? ‘ S !!? e appeal was tried b ? 
K er J Ud P. 01(5 learned Subordinate Judge of 

a view different from that of the 

js-a-aw.se i 


c are discussed, it is necessary to set out in brief the 
- saiient facts in these cases which have a material 
bearing on the questions which fall for decision. 
But even before this it will be helpful to refer to 
the main provisions of the Madras General Sales 
Tax Act. 

<2> The object of the Act is to provide for the 
levy of a general tax on the sale of goods in the 
Province of Madras. The following definitions in 
Sec. 2 of the Act are important. Sec. 2(b) defines 
a dealer as meaning any person who carries on the 
business of buying or selling goods. Sale is defined 
in clause (H) thus: 

"Sale with all its grammatical variations and cog¬ 
nate expressions means every transfer of the 
property in goods by one person to another in 
the course of trade or business for cash or for 
deferred payment or other valuable considera¬ 
tion, but does not include a mortgage, hypothe¬ 
cation, charge or pledge; 

Explanation: A transfer of goods on the hire 
purchase or other instalment system of payment 
shall, notwithstanding the fact that the seller 
retains the title in the goods as security for pay¬ 
ment of the price, be deemed to be a sale " 

Clause (1) defines "turnover" thus: 

"Turnover means the aggregate amount for which 
goods are either bought by or sold by a dealer 
whether for cash or for deferred payment or 
other valuable consideration provided that the 
proceeds of the sale by a person of agricultural 
or horticultural produce grown bv himself or 
grown on any land in which he has an interest 
whether as owner, tenant or otherwise, shall be 
excluded from his turnover: 

Explanation: Subject to such conditions and 
rest notions, if any. as may be prescribed in this 
behalf: 

(i) the amount for which goods are sold shall 
include any sums charged for anything done by 
the dealer in respect of the goods sold at the 
time of or before the delivery thereof; 

(ii> any cash or other discount on the price allow¬ 
ed in respect of any sale and any amount refund¬ 
ed in respect of articles returned by customers 
shall not be included in the turnover; and 

(iii) where for accommodating a particular cus¬ 
tomer a dealer obtains goods from another dealer 
and immediately disposes of the same to the said 
customer, the sale in respect of such goods shall 
be included in the turnover of the latter dealer 
but not in that of the former." 

Sec. 3 is the charging section. Sec. 3(1) says: 

“Every dealer shall pay in each year a tax in ac¬ 
cordance with the scale specified. 

Provided that any dealer whose turnover in anv 
year is less than ten thousand rupees shall not 
be liable to pay the tax under this sub-section 
for that year." 

5“ Proviso 3 voids the possibility of double 

taxation. It runs thus: 

“Provided further (1) that in respect of the same 
transaction of sale, the buyer and the seller 

S^h o n 0t h b H^ be . taxed * but on, y on e of them, 

“ ^ he A determined by the rules made in this 
behalf under sub-sec. ( 2 ). shall be taxed there¬ 
on. and ( 2 ) that when the amount for which 
any goods were bought by a dealer has been 
included in his turnover, the amount for which 

g ? xis were ^’-d b y him shall not be 
mcluded in his turnover, for the purposes of this 

next important Section and as one 
°i f tb t ar fy™ ent rentes entirely to a construe- 

sul 10 ii i » 
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‘The Provincial Government, may on the applica¬ 
tion and on payment of such fee as may be 
prescribed in that behalf, license any person un¬ 
der this section who for an agreed commission 
or brokerage buys or sells on behalf of known 
principals specified in his accounts in respect 
of each transaction and may exempt from the 
tax under S. 3 such of his transactions as are car¬ 
ried out in accordance with the terms and con¬ 
ditions of his licence; 

Provided always, that, save where the transac¬ 
tion consists of a sale by a grower of produce 
grown by him or on his land, no such exemp¬ 
tion shall be given unless the amounts for which 
the goods concerned in such transactions are 
sold, are included in the turnover of the princi¬ 
pals or of the dealers from whom purchases 
were made, or. would have been so included but 
for an exemption provided under this Act." 
Under Sec. 9 (1) every dealer whose turnover is 
ten thousand rupees or more in a year is bound 
to submit a return of his turnover. Sec. 9 (2) 
deals with the manner of assessment. Sec. 13 
makes it incumbent on every dealer and every 
person licensed under Sec. 8 to keep and maintain 
a correct account showing the value of the goods 
sold and bought by them. Sec. 19 confers power 
on the Provincial Government to make rules. 
Rules have been framed by the Government in 
exercise of the powers conferred by this section. 

(3) The plaintiffs in all the suits carry on in¬ 
dependent business of their own and also commis¬ 
sion business. Every one of them has obtained a 
licence under Sec. 8 of the Act. The licences grant¬ 
ed to them are in the following form: 

“Form No. 5 

Licence under Section 8 under Madras General 
Sales Tax Act of 1939 


(See Rule 6 (5) ) 

Whereas.having their place of business 

in . have paid to him a licence fee of 


Rs. 10 in words (ten rupees only) a licence is 
hereby granted under Section 8 of the Madras 
General Sales Tax Act of 1939 subject to the pro¬ 
visions of the said Act. subject to the rules made 
thereunder and subject to the following conditions: 

1 The licence holder shall submit to the under¬ 
signed as before the last day of every month, 
a return in form No. 6 for the previous month. 

2. The licence-holder shall be exempt from the 
tax payable under section 3 (1) of the Madras 
General Sales Tax Act of 1939, only to the ex¬ 
tent to which the goods bought or sold through 
him are included in the turnover of the princi¬ 
pals or in the turnover of the dealers from whom 
purchases were made. 

3. This licence shall not apply to the transac¬ 
tions of the license holder carried on otherwise 
than for an agreed commission or brokerage on 
behalf of known principals (including firms) in 
the province specified in his accounts, or to the 
transactions of the licence-holder on behalf of 
principals outside the province. 

No correction in this licence shall be valid 
unless it is ordered and attested by the under- 


S g d ' Licensing Authority.” 

The Sales Tax Officers held that these plaintiffs 
had violated the conditions of the licence and 
so forfeited the exemption from the payment of 
the sales tax provided by Sec. 8 because the plain¬ 
tiffs had made extra collections from the buyers 
In addition to the cost of the goods and appro¬ 
priated these amounts for themselves without pas¬ 
sing them on to their seller principal or includ- 
ing b them in the turnover of their principals. The 
extra collections which appear to have been 


made by the plaintiffs are not all of them of the 
same nature. The amounts collected as Kolagram, 
Dharmam. Digumati and Cooly do not purport to 
be appropriated by the plaintiffs for their own 
use. Ko.agram represents the amount paid as 
weighment or measurement charges. Tne dhar¬ 
mam amounts are set apart (or intended to be 
set apart) for charity. Digumati is a charge for 
unloading. The gumastha rusum indicates by its 
name that it is a more or less a levy for clerical 
expenses. The general evidence is that these * 
charges are made by all the commission agents ^ 
in the locality and have received the sanction of 
mercantile usage. Indeed, the learned Advocate 
General did not address any argument in respect 
of these collections. The Government appear to have 
recognised this fact as is evident from condition 
5 contained in the form which was substituted 
for the original form by a Government Order 
dated 7th February 1948. It runs thus: 

“(5) The agreed commission or brokerage specified 
in the accounts shall be the entire remunera¬ 
tion of the agent and each legitimate incidental 
charge actually incurred by him in respect of 
insurance, transport, loading and unloading, 
godown rent, interest, correspondence, telegrams, 
the use of the telephone and the like shall be 
specified in the accounts separately.” 

In addition to the levy of these amounts the plain¬ 
tiffs, at least in most of the cases, appear to have 
also collected amounts under the heading of rusum. 
Initially, the rate of the rusum synchronised with 
that of the sales tax though there is evidence that 
the rate was increased in some cases. These 
amounts which were collected by the plaintiffs from 
the buyers were admittedly not passed on to their 
sellers though the rusums did find a place in the 
accounts of the plaintiffs and it is said that the A 
plaintiffs had included these amounts in their : 
turnover. It is common ground that there is no 
secrecy about this charge and the argument pro¬ 
ceeded before us on the footing that this custom 
of commission agents collecting rusums from the 
buyers at a particular rate and appropriating them 
was well established and the sellers either actually 
knew or must be deemed to have known of this 


isage. 


(4) The case of the Govermnent shortly is that 
;he plaintiffs have been obtaining in these trans¬ 
actions a further benefit than the agreed commi¬ 
ssion or brokerage. From another point of view 
ilso there has been a violation of the conditions 
)f the licence because the amounts collected by the 
plaintiffs as rusums really must be deemed to be 
part of the price of the goods and these amounts 
were not included in the turnover of the seller 
principals as part of the price. The plaintiffs met 
these charges by pleading firstly that these amounts 
ought not to be added to the price of the goods and 
secondly that they should be deemed to be part oi 
the agreed commission. Though there was an 
attempt to contend that in effect the Pontiffs were 
acting as agents for both the sellers and the buyers 
and therefore were charging os they were entitlea 
to charge commission from both the seller and the 
buyer, the attempt was not Persisted inandthe 
appeals were argued on the basis that the plain 
tiffs were only agents for the sellers. It was fu 
ther contended on behalf of the P'afirtiffs tha 
even assuming that they had committed a breach 
^ nnf^f the conditions of the licence granted to 
tiipm binder Sec 8 they were not liable as commi- 

of the definition of dealer in the Act. 

(5) The first question which arises for decision 
is whether on the evidence it can be held that the 
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plaintiffs had violated any of the conditions of the 
licence granted to them under Sec. 8 of the Act 
by reason of the fact that they had collected the 
rusum from the buyers and had not passed it on 
to their seller principals and also because the ru¬ 
sum amounts were not included in. the price of the 
goods and included as such in the turnover of the 
principals. The two trial judges came to conflict¬ 
ing decisions on this point on practically the same 
kind of evidence. I am inclined to agree with the 
) learned Subordinate Judge at Ellore who decided 
O. S. No. 93 of 1946. He held that the rusums 
collected by the plaintiffs were in pursuance of 
a trade usage and that they form part of the 
agreed commission contemplated under Sec. 8 of 
the Act. In coming to this conclusion he was large¬ 
ly influenced by the evidence of merchants who 
came and deposed that this practice of collection 
of rusum by the commission agents was well known 
to the merchants of the locality and was acquiesced 
in. The other learned Judge considered that the 
question of the knowledge of the seller principals 
was wholly irrelevant from a purely legal point of 
view. Though he was prepared to concede that 
certain of the seller principals knew about the col¬ 
lections of rusum by the commission agents from 
the buyer he agreed with the view taken by the 
Board of Revenue that the rusum collections were 
m the nature of prices and should have been in¬ 
cluded m the turnover of the seller principals. We 
were taken through the evidence which related to 
this part of the case by counsel at the bar. On the 
.whole the impression left on me as a result of the 
evidence is that these amounts were not consider¬ 
ed by any party, either the seller or the buyer or 
the commission agent, as part of the price. In 
effect the evidence is that the commission agent 
obtained a remuneration both from the seller and 
and this was in accordance with the 
™ e „ r 5 a ^ lle u ^F e - Ifc as if the agreement bet- 
« parties was that the commission agent 
Sw gCt S pa . rt f lcuiar amount from the seller and 

ThS5 er i. ani0 S? t fr0m the buyer 23 his commission. 

either the decisio n in the 
OP MADRAS v. FIRM OF KANIGO- 
42 i ^JLAKSHMINARAYANA 1 , ILR (1950) Mad 

MAT?oio the ^ C1S10n m the ‘GOVERNMENT OF 
MADRAS v. VEERABADRAPPA', I. L R (1951) 

Mad 257 to preclude us from holding that the ru- 

2n m G S ovmri tr( M ted 35 part of t ** a S reed commi- 
if nt ?Z^ da Menon J - of the opinion that 
anrt agent collec ted rusums openly 

dUmwSVlandesthiely. then the rusums should be 

252 ■«-*—™ 


TkiSE&S cleai : that in collecting an amount 

rS ate n [ I } lsums the commission agents were 
really collecting a commission ... ” 

Mack J. accepted the finding of the lower nnnrf 

SSfflSs^S. rusum 85 a uttle additional 

There can be no doubt, nor is it disputed that 
to have originated to™SrtSito SS2 

■ gas ratif y 

GenereVs MntentaS mLS' to A £" 3c f e 
cumstances something charged^th P 
ssion agent in addition toffi 
mary commission of one percent^ ^ 


rusum could not be held to be either an addition 
to the agreed commission or an item of expendi¬ 
ture legitimately incurred by the commission agent 
on behalf of the principal. In the cases before us 
I think on the evidence it should be held that the 
seller principals must be deemed to have agreed 
to the collection of- the riasums by the plaintiffs. In 
the latter case L L. R. (1951) Mad 257 Viswanatha 
Sastn J. observed as follows: 

“It is true that the respondents have taken out 
licences under Sec. 8 in respect of their commi¬ 
ssion agency business. In accordance with the 
customs of the groundnut trade at Adoni they 
charged a small brokerage from buyers as well 
as sellers of groundnuts for whom they acted as 
commission agents. It is also true that they 
charged a small sum as rusum or mahimai for 
chanty and establishment expenses in addition 
to the commission proper of a quarter anna 
in the rupee. Those amounts are also 
shown in their accounts and in my opinion, 
they really form part of the commission they 
collected though distributed under separate heads. 
There is no provision in the Act or the rules 
fixing the maximum brokerage permissible and 
it is left to be settled by contract between 
the broker or commission agent and his princi¬ 
pals or by the usage of the trade. It may be that 
it is a vicious practice for brokers to charge 
brokerage both from the buyer and the seller of 
goods m respect of one and the same transaction. 
BUu it is a matter of notoriety that practice is 
deeply rooted in many places and several trades 
The licence issued to the plaintiffs in these cases.' 
which we have perused, does not prevent such a 
mode of earning brokerage or commission”. 

(6) It must therefore be held that the plaintiffs 
in these cases have not violated the conditions of 
tne licences granted to them under Sec. 8 of the 
ACC. 


(7) "Die next question and by far the more im- 
P°™ n t one is assuming that the plaintiffs have 
violated the conditions of the licences and there- 

l or * 7if re * n ? t e ? titled t0 exemption under Section 
8 of the Act whether they would be liable to the 
tax as dealers. This question appears to us to be 
a mixed question of fact and of law and not a 
mere question of law. it is therefore necessary to 
ascertain the nature of the business transacted by 
the plaintiffs as commission agents, it was indeed 

®f d £5 ply supported by the evi¬ 
dence that the plaintiffs were acting as agents 
for several seller principals who entrusted them 
with goods for sale at specified prices. Though 
these principals were known to the plaintiffs they 
rarely if ever disclosed their names to the several 
buyers. So far as the buyers were concerned, the 
transactions were between them and the plain- 
s . eller and the buyer as a rule were not 
brought into contact with each other. The plain¬ 
tiffs. as commission agents, are given full autho- 
to . pa ?f Property and the title in the 
*° *5? buyers. P. W. l in o. s. No. 93 of 
1946. a partner of the firm of the plaintiffs in 
.“f- deposed that th e Ann had 100 to 200 

fhl nfoi S ' 9 f f ? r cent of whom resided outside 
the place of business. The principals send the 

f0r sale - 00 these facts murt 
b® de f t ^f mjn ,? d th e question whether the plaintiffs 

T^Lv lthin r the 1 defin ition of “dealer" in the 
have referred to these facts because dur- 
of , the urgument, it became evident 
a Si ual decision in ‘GOVERNMENT 
H F J V ^P RAS v ‘ VEERABADRAPPA’. I. L R. (1951) 
M ?i d J 57 on ^ facts f oun d in that case was unas- 
fftSti-S 11 f bri f^ * hw what divergence there 

1116 Present cases and the 
facts in the case before the learned Judges in‘GOV- 
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ERNMENT OF MADRAS v. VEERABHADRAPPA’, 
L L. R. (1951) Mad 257. Satyanarayana Rao J. 
extracted in ins judgment me summary of the 
evidence made by the learned District Munsif as 
regards the nature o i tne easiness carried on by 
the plaintiffs in that case. That summary clearly 
demonstrates the fact that the p.amuffs were 
acting merely as brokers and were bringing the 
sellers and the buyers together. Tne sellers brought 
their goods to the plaintiffs’ shop and the plain¬ 
tiffs sent for prospective purchasers who came 
in person or sent their representatives. The pur¬ 
chasers themselves inspected the goods and the 
prices were fixed after discussion between the sel¬ 
lers and the buyers and the commission agents. 
Thereafter, there was deliver.* made to the buyers. 
The p-aintiffs were paid commission and the other 
amounts which were ceded gumastha. dharma. 
rusum etc. Tne payment of these sums was consent¬ 
ed to by the sellers. Viswanatha Sastri J. alludes 
to the nature of the business in the following 
passage in his judgment: 
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would be dealers within the meaning of Sec. 
2 (b> of the Act, 

(10) A broker is an agent employed to make a 
bargain for another and receives a commission on 
the transaction which is usually called brokerage. 
He has usually neither the custody nor the posses-: 
sion of the goods. It is the brokers duty to esta¬ 
blish privity of contract between the principal and 
the third party. Tne broker cannot sell in his own 
name nor can he sue on the contract. A commi¬ 
ssion agent, on the other hand, of the class to 
which tne plaintiffs belong, is not like a broker. He 
has almost invariably, custody or possession of the 
goods, actually or constructively. He often sells 
in his own name and in certain circumstances can 
sue the buver himself. As pointed out by Jessei 
M. R. in ‘KIRKHAM v. PEEL’. (1831) 43 L. T. 171 
commission agents receive goods from anybody who 
sends goods to them and no person in their posi¬ 
tion ever dreams of keeping separate accounts at 
their bankers, in respect of each of the transaction 
of each of their members. He observed: 


•’Here the plaintiffs are mere commercial agents 
who brought buyers and sellers of groundnuts 
together, arranged the sale or purchase and 
earned a small commission or brokerage from 
both of them. Tne learned District Judge de¬ 
scribed the situation thus: 

“An agent who merely brings a buyer and seller 
together cannot be said to buy or sell his goods 
in his own behalf, any more than a marriage 
broker who brings the parties together can be 
said to be a party to the marnage." 

Tne facts in the ‘PUBLIC PROSECUTOR v. 
NARASIMHA REDDY*. (1947) 2 Mad L. J. 220 
were also similar to the facts in GOVERNMENT 
OF MADRAS V. VEERABADP.APPA’. LLR. (1951) 
Mad 257. Chandrasekhara Aiyar J. referred to 
the accused in the case as having acted as a broker 
or commission agent who brought the seller ana 
the buyer together. He pointed out that the word 
•turnover" as defined was not appropriate to what 
is done by an agent 

-in the way of bringing together a buyer and a 
seller for brokerage or a commission.” 

(8) On the facts found in the 'PUBLIC PRO¬ 
SECUTOR V. NARASIMHA REDDY'. 1947-2 Mad 
LJ 220 and the 'GOVERNMENT OF MADRAS 
v. VEERA3HADRAPPA', L L. R. (1951) Mad 257. 
there can be no doubt whatever that the mer¬ 
chants in those cases do not fall within the defini¬ 
tion of “dealer". They themselves neither sold nor 
bought the goods. They simply brought the seller 
and the buyer together and received a brokerage 
or commission by way of remuneration for their 
trouble. It does not appear that the plaintiffs in 
those cases were entrusted with the possession or 
control of the goods or that they had authority 
to transfer the property or the title in the goods. 
Tbev could not therefore have effected a sale as 
defined in Sec. 2 (h) of the Act. 

(9) It appears to me that the learned Judges 
in the GOVERNMENT OF MADRAS V. VE¬ 
ERABHADRAPPA’. L L. R. (1951) Mad 257 were 
not really concerned with ascertaining the nature of 
the business transacted by the commission agents 
who were not mere brokers bringing together the 
sellers and the buyers but who were entrusted 
with the goods by their seller principals with autho¬ 
rity to transfer the property and title in the goods 
to the buvers who obtained delivery from the com¬ 
mission ’agents themselves without even being 
aware of the identity of the seller principals. The 
position in law of a commission agent to which 
category the plaintiffs in the cases now before us 
belong, must. I think, be properly appreciated be¬ 
fore we can deckle the question whether they 


"The course of trade always was, and it is shown 
in this case by the accounts current, that a com¬ 
mission agent is liable to the consignor of the 
goods for the amounts received, and is in the 
habit of making advances to the consignor. He 
charges interest, and debits himself with the 
amounts received when they are received, ana 
credits himself with interest on the other side 
of the account so that the real transaction bet¬ 
ween the parties is for the consignor to treat 
such a consignee as creditor for his advances and 
interest and to regard him as a debtor for the 
amounts received and interest". 


(ID In Blackwood Wright's Law of Principal and 
Agent, this case is cited as authority for the posi- ^ 
tion that a commission agent is not bound to keep ■ 
separate accounts at his bankers, for he is not a 
fiduciary agent and the monies he receives are his 
own; and by the customs of trade he is only liable 
as debtor to his employer for the amounts received 
(See 2nd Edn. p. 189). That in spite of the parties 
supposing their relationship to be that of.princi¬ 
pal and agent, in point of law it may be d >flerent 
as well illustrated by the case of EX PARTE 
WHITE. IN RE NEVILL'. (1871) 6 Ch »i. In KAL- 
YANJI v. TIKARAM', AIR 1938 Nag. 254 the legal 
position of a commission agent is very fully ms- 
cussed by Vivian Bose J. (as he then was... The 
course of business found in that case was as follows. 

Tne plaintiff was a merchant who dealt in the 

purchase and sale of grain and «> tton jf*J 
defendants were also merchants who acted as com¬ 
mission agents in respect of those CommodiU^ 
The arrangement between than was tlus. ine 

were to sell and in due commission 

cSSff At totSut would appear that the . 
charges. At orev * * ^thin the definition of , 

defendants woiWc^e jm^^ t ^ t ^ But 

S jStoheld that the Contract Act does 

ssru? sas& £ 

of the plaintiff as his agent but “ ^ would 

selves. The intention ynstoattteV *SUnission 

sell to the commission agentsandtne^co ^ ^ 

agents to the persons to whom th y 
vity of contract was intended to be 
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between the plaintiff and the purchasers as would 
have been the case in a case of agency pure and 
simple. The learned Judge then made the follow¬ 
ing observation with which I respectfully agree: 
“Commission agents are of course agents up to 
a point and to that extent they stand in a po¬ 
sition of active confidence towards their princi¬ 
pals, but beyond that they are not agents in the 
real sense of the terms and the relationship bet¬ 
ween the parties from then on is one of 
debtor and creditor”. (255) 

.‘'The test to my mind is this; does the 

commission agent when he sells have authority 
to sell in his own name? Has he authority in his 
own right to pass a valid title? If he has then 
he is acting as a principal vis a vis the purchasers 
and not merely as an agent and therefore from 
that point on he is a debtor of his erstwhile prin¬ 
cipal and not merely an agent". (256) 

The following description in the learned Judge's 
Judgment of the course of business of a commis¬ 
sion agent in general is very illuminating and ap¬ 
pears to me to be apposite to the present cases: 
“We also know that commission agents in general 
deal with a large number of what I may call 
principals scattered throughout India and some¬ 
times abroad. It can hardly be supposed that 
the customers who come to their shops for pur¬ 
chasing a given quantity of cotton seed or grain 
look beyond them to these other persons resi¬ 
dent elsewhere or deal with them otherwise than 
as principals in their own behalf. The customer 
in such circumstances can scarcely be ex¬ 
pected to ask or know or even care who is the 
owner of each handful of grain he purchases; in 
fact, it may well be that the commission agents 
themselves do not know once they have bought 
the grain from their godowns and mixed it with 
other stock which is being retailed in their shops- 
nor would the principals care who these pur¬ 
chasers are. Their contracts are with the com¬ 
missioni agents and ordinarily no privity is estab¬ 
lished between the principals and ultimate pur¬ 
chasers. In general there is nothing to prevent 
these commission agents from purchasing the 
commodities themselves and then selling there¬ 
after at a profit to themselves. This profit they 

¥ S? 1 4 tle ? to x retain - A mer e agent could 
not do that. Looking then to the general deal- 

mg between the parties in this case, looking to 
the fact that these conditions are the usual con- 
cutions upon which commission agents operate k 
to the fact that the defendants were themselves 
min and seed merchants actually running a 
shop. I am clear that the understanding between 
the parties was that the defendants were to sell 
the gram and cotton seed in their own right 
and be responsible for the plaintiff as debtors 
for the sale proceeds less their agency charges." 

(12) Bearing in mind the peculiar nature of a 
oomndssion agents business, let me examine the 
definitions in the Madras General Sales Tax Act 

buaness of buying or selling goods. “Sale" is de- 
fined as a transfer of the property in goods by one 
pereon to another in the course of trade or busi- 

to^li°of C ^S derati0n ; • The general relating 
? f . g00 S s jf 5 ““tamed in the Indian SalTof 

Act , U ° der ^ 4(1 ) of that Act, Tcom 

f 800(35 a contra ct whereby the 
seller transfers or agrees to transfer the nmiyrtv 

In goods to the buyer for a price Ss la 

latinit C to thw* 7 general and special rules 

jatlng to the transfer of property as between seller 

S f cs - 27 to 30 embody the rules relating 
« Meland this dtotSStaSSdf 
Detween Property in the goods and title to the 


goods is not without significance. In law there 
can be a transfer of property in goods without a 
transfer of title to them. A sale of goods refers to 
the transfer of property irrespective of the fact 
whether the title also is transferred or not. The 
language of S. 27 clearly contemplates a sale by a 
person who is not the owner of the goods; for it 
says: 

"Subject to the provisions of this Act and of any 
other law for the time being in force where goods 
are sold by a person who is not the owner there¬ 
of and who does not sell them under the autho¬ 
rity or with the consent of the owner, the buyer 
acquires no better title to the goods than the- 
seller had, unless the owner of the goods is by 
his consent precluded from denying the seller's 
authority to selL” 

As no written conveyance, still less a registered 
deed, is necessary for the sale of goods, unlike in 
the case of sale of immovable property, the con¬ 
tract of sale is performed when the goods are 
actually delivered. It is because that there can 
be a sale by a person who has no title to the goods 
that Sec. 27 enunciates the rule that the buyer 
acquires no better title to the goods than the seller 
had. In the case of a commission agent, the accept¬ 
ed mercantile practice is that he has control over 
or possession of the goods and he has the authority 
from the owner of the goods to pass the property 
m and title to the goods. If this is so. un¬ 
doubtedly when a commission agent -^Hs goods 
belonging to his principal with his authority and 
consent and without disclosing to the buyer the 
name of the owner, there is certainly a transfer 
of property in the goods from the co mmissi on 
agent to the buyer. A business which consists in 
such transactions can properly be described as a 
business of selling goods. A similar position would 
arise even in the case of a commission agent buy¬ 
ing for an undisclosed principal A commission agentl 
doing this kind of business would, in my opinion, 
fall within the definition of dealer in the Sales! 
Tax Act. Neither the definition of dealer nor of 
sale contemplates as a necessary condition t hat 
the goods sold should belong to the person selling 
or buying. There can be a sale or purchase on 
b ehalf of another. j 

<13 > Now I shall briefly deal with the two deci¬ 
sions which are alleged to contain con¬ 
flicting opinions. In 'PROVINCE OP MAD¬ 
RAS v. FIRM OP KANIGOLLA SIVA- 
LAKSHMINARAYANA’, L L. R. (I960) Mad 
421 the point did not arise directly One of 
the learned Judges, Mack J. does not consider how 
far a commission agent would be a dealer. Govinda 
Menon J. however, in passing observed that a com¬ 
mission agent should be deemed to be a person 
who carries on the business of buying or selling 
goods and said: ^ ^ 

Had it not been for the incorporation of S 8 
even a person who, for an agreed commission or 
bu y s 91 sells goods on behalf of known 
principals, specified in his accounts in resoect 
of each transaction, will be a ‘dealer’ within toe 
meaning of toe Act and hence liable to be taxed? 

_ 111 ‘GOVERNMENT OP MADRAS v VEERA 

BADRAPPA-, ILR (1951) Mad»7 «th?f££ 
fou nd by toe District Munsif from whose judgment 
an extract is to be found in the judgment of Satva 
narayana Rao J it is clear that toTquestfcm whEh 

arS^ m in llI th^ 0re US .h° r declsian could not have 

^ 111616 was obviously no sale 
by toe plaintiffs because all that toe iflaintifrc 

was to bring the seller and 
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the property in the goods to the buyer. But the 
learned Judges did go into the question in a gene¬ 
ral way whether a commission agent would be a 
dealer within the meaning of the definition in the 
Act. In so far as the learned Judges held that the 
pllffs. in the case before them were not dealers with¬ 
in the meaning of the Act, no possible exception could 
be taken. But if they meant to lay down that a 
commission agent would never fall within the de¬ 
finition of a dealer, with due deference to them, 
I cannot agree. In view of the great regard I have 
for the two learned Judges. I shall deal with the 
judgments separately in some detail. 


415) Satyanarayana Rao J. prefaces the discus¬ 
sion of the point with the assumption that when 
a “dealer" is defined as a person who carries on 
the business of buying or selling goods, that means 
thai he buys or sells the goods on his own account. 
That, in his opinion, is the primary meaning of 
>hf> definition. While I agree that ordinarily buy¬ 
ing and selling by a person may be on his own 
account, there is nothing in the language of the 
definition to exclude from its ambit persons buying 
and selling goods on account of others. When a 
person buys or sells goods on behalf of some one 
else, even then it will not be inaccurate to say 
that he buys and sells goods. The learned Judge 
seeks to receive support for his view from explana¬ 
tion 2 which includes within the definition the 
agent of a person resident outside the Province 
who carries on the business of buying and selling 
goods in the Province. I do not think that the ex¬ 
planation throws any light on the point in issue. 
The reference in the explanation is presumably to 
an agent of a person who carries on business 'qua' 
agent of that person who however is residing out¬ 
side the Province. Now it is well known and it 
was admitted by counsel before us that the plain¬ 
tiffs in the cases before us though they describe 
themselves as commission agents, do not purport 
to be agents of any particular person or persons. 
Some of them admittedly get goods from as mani¬ 
as 100 principals. It will be opposed to facts to say 
that they are carrying on business as the agent of 
these persons. In the case of an agent 
who carries on business professedly as 
an agent of another then it is really the 
principal who can be deemed to be carrying on the 
business and the explanation (2) refers to such a 
case. The learned Judge then refers to the defini¬ 
tion of turnover and again makes the assumption 
that to constitute the turnover of the agent he 
must buy or sell the goods for himself. Dealing 
with the definition of -'sale" as a transfer of pro¬ 
perty in goods the learned Judge draws the im¬ 
plication that the property in the goods at the 
time of the sale vested in the person who sells and 
by reason of the sale, the purchaser obtains a trans¬ 
fer of the property in the goods from the seller. 
If the learned Judge meant "title" by the term 
"property" then undoubtedly property does not 
vest in the commission agent; but I think it would 
be correct to say that a commission agent who has 
custodv and possession of the goods is vested with 
the property in the goods and he does have the 
authority to transfer the property m the goods to 
tiie buyer. Personally I am inclined to think that 
S 27 of the Sale of Goods Act to which I have al¬ 
ready adverted earlier supports my view. The 
learned Judge says: 

.except in the limited classes of cases con- 
templated by S. 27 of the Sale of Goods Act, it 
is impossible for an agent to convey ° r transfer 
property in the goods except under the authority 

of the principal.” 

But a commission agent does sell goods with the 
authority and consent of the owner of the goods. 


After a brief reference to the definition of agent in 
Sec. 182 of the Indian Contract Act, the learned 
Judge concludes that a commission agent who sells 
or buys on behalf of the principal is not a dealer. 

(16) The learned Judge was apparently confront¬ 
ed with S. 8 which to my mind in the clearest pos¬ 
sible way assumes that but for the exemption the 
persons described therein would be liable to the 
tax under Sec. 3 of the Act as dealers. These are 
the persons who for an agreed commission or 
brokerage buy or sell on behalf of known principals r 
specified in their accounts in respect of each 
transaction, persons like the plaintiffs in the cases 
before us. The only way in which the learned 
Judge gets over the implication of S. 8 is by hold¬ 
ing that the section was enacted "by way of abun¬ 
dant caution in order to make the machinery of 
taxation move smoothly and with speed." He 
says: 

“Section 8. it must be remembered, is not a tax¬ 
ing section but a section which creates exemp¬ 
tion on the assumption that otherwise the per¬ 
son is liable to taxation. If that assumption 
falls to the ground as shown already, there is 
no need really for the exemption.” 

In another place, he opines that S. 8 was intended 
to cover transactions of accommodation contem¬ 
plated by explanation (4) to the definition of turn¬ 
over in the Act. In my opinion, though it is true 
that Sec. 8 is not a taxing section, yet occurring 
as it does in the same enactment, it must be read 
as throwing some light on the other related provi¬ 
sions and in view of the fact that there is nothing 
in the definition of dealer to indicate that the buy¬ 
ing or selling must be on the person's own ac¬ 
count. the obvious inference from S. 8 is that the 
definition would cover also the case of persons 
mentioned in Sec. 8 who would, but for that sec¬ 
tion. be liable to taxation under Sec. 3. 

(17) The other learned Judge also came to the 
conclusion that an agent can in no event be in¬ 
cluded in the definition of a dealer. But there 
are observations in his judgment which appear to 
me to be not inconsistent with the view I am tak¬ 
ing. I do not for a moment differ from him when 

he says , . . 

"a broker or commission agent who merely brings 
together the buyer and seller does not transfer 
the property in the goods." 

But with respect I am unable to follow how an 
agent who might effect transfer of .the property 
in the goods to the buyer if he had been autho¬ 
rised to sell by the owner of the goods cannot be 
said to have sold the goods in view of the defini¬ 
tion of sale in the Act. Again I do not disagree 
with him in the following statement of the law. 

‘•A broker is an agent who, in the ord / na ^ c °^ 
of his business, is employed to m f ke . 
for the purchase of sale of goods of wh lc h he i5 
not entrusted with the r>ossess\onorcont^l 
Usually he contracts in the name of the princ p>al 
& arranges contracts of sale or purchase m sucl 
a wav as to bind both the buyer and the seller. 
There may be other kinds of agents for the sale 
or Durchase of goods on behalf of and employed. . 
Z a 11 principal. It is elementary that goods can * 
£ Lid so as to transfer title to the buyer only 
£ the owner of the goods or by a person acting 
under his authority or with his consent 

(18) It is true that ordinarily no agent can main 
tain an action in his own name to-gw a con¬ 
tract made by him merely in his capacity as agent. 

Emission aeent selling the goods of an 


r^ment ^3thThe leaded Judge when he 
says: v 
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"The mere fact that an agent, who is entrusted with 
goods for sale, sells them without disclosing 
who the principal is, does not make the transac¬ 
tion a sale of the agent's goods nor does it con¬ 
vert the relationship between him and his prin¬ 
cipal into one of vendor and purchaser." 

That may be so. but when the commission agent 
entrusted with the possession of the goods and 
authorised to sell them on behalf of his principal 
enters into a contract of sale with a third party 
i i.e., the buyer and transfers the property in the 
goods to the buyer, I fail to see why the transac¬ 
tion between the commission agent and the buyer 
would not be a sale within the meaning of the de¬ 
finition of that term in the Act. The learned Judge 
is unable to get over Sec. 8 though he sets out 
what according to him that section was intended 
to cover. 

(19) Both the learned Judges discuss the well- 
known decision in 'IRELAND v. LIVINGSTON', 
(1872) LR 5 HL 395. We are not concerned as to 
how far Lord Blackburn's dictum about the rela¬ 
tionship between a commission agent and a foreign 
consignee as being that of vendor and purchaser 
is correct law. All that we are concerned with in 
this case is to determine whether the plaintiffs 
in these cases would be dealers i.e. persons engag¬ 
ed in the business of buying or selling goods. I 
do not therefore propose to deal at any length 
with either the decision in 'IRELAND v. LIVINGS¬ 
TON', (1872) L. R. 5 H. L. 395 or 'CASSABGOLOD 
v. GIBB', (1883) 11 Q. B. D. 797. 

(20) In my opinion, the learned Judges in 'GOV¬ 
ERNMENT OF MADRAS V. VEERABADRAPPA', 

L - R. (1951) Mad 257 went too far in holding 
that in no event and under no circumstances can 
a commission agent be deemed to be a person car¬ 
rying on the business of buying or selling goods 
and I must express my respectful dissent from 
them In my opinion, the plaintiffs in these cases 
would be dealers within the meaning of that ex¬ 
pression in the Act and liable to tax under Sec. 3 
. exem P l i«>n given by Sec. 8. As I have 
neid that the conditions of the licence granted 
under Sec 8 have not been infringed, the plaintiffs 
will be entitled to the exemption. AU the suits will 
therefore be decreed. 

J 21 ' .[, es ^t, App. Nos. 365, 468. 551 and 

7 °L 94 2 abowed and A PP No. 641 of 

nrol be ^missed. There will be decrees as 
prayetl for. pie plaintiffs will have their costs 
here and in the Court below. 

A/C.R.K./D.R.R. 


Order accordingly. 
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In re, C. Devanugraham, Petitioner. 

Criminal Revn. No. 525 of 1951 and Criminal 
Revn. Petn. No. 520 of 1951, D/- 2 K-I 952 

t (a) Criminal P. C. (1898). S 403 — Pkicp 

Meet Wlth0ut valid sanction — Acquittal — 

Fo r the . u ar of , ? fresh tri al under S. 403 
tr£,* C( l Urt iJ J u wbieb the accused was first 
Wh? sh fL uld be competent to try the offence 
Where there was no valid sanction for the 

wTs a CU nu°mtv f a ?d e the P rose cution 

was a nullity and the order acquitting the 

wlthout jurisdiction and could 

nly operate as an order of discharge* the 

Recused had not been tried by a Court of 

competent jurisdiction and 7 accord2g°y 

fresh 3 i c 2 no bar ?° t^ institution of a 
,*resh prosecution against the accused for 


the same offence on the same facts as in 
the former prosecution: AIR 1949 PC 264, 
Foil. ( Para 7) 

Anno: Cr. P. C.. S. 403 N. 11. 
f (b) Constitution of India, Art. 20 (2) — Pro¬ 
secution without valid sanction — Discharge — 
Effect. 

The principle underlying Art. 20 (2) is the 
same as underlies S. 403, Criminal P. C„ 
namely, double jeopardy. The word “pro¬ 
secuted” is said to have been introduced in 
order to make it clear that the power relates 
to punishment by a court of law and not 
to other kinds of punishment besides a 
judicial penalty for example departmental 
action in the case of public servants or 
proceedings under the Legal Practitioners’ 
Act in the case of lawyers. Clause (2) uses 
the conjunction “and” and not the disjunc¬ 
tion “or” between the words “prosecuted” 
and “punished” and this makes it clear that 
to bar a fresh prosecution for the same 
offence, the accused should have been both 
prosecuted and punished. So when an 
accused is discharged for want of sanction 
there is no punishment and when a man is 
punished departmentally, there is no prose¬ 
cution. Therefore Art. 20 (2) does not take 
away the right to institute a second prose¬ 
cution when the first is bound to be a 
nullity by reason of want of sanction a 
prerequisite for the maintaining of the 
prosecution. (Para 8) 


. (c) Criminal P. C. (1898), S. 403 — Prosecu¬ 
tion without valid sanction — Retrial — 
Argument drawn from misery. 

The argument that the offence under 
S. 161, Penal Code alleged was as early as 
1949 and that the accused has also been 
removed from service and that it will not 
be expedient that the case should now be 
prosecuted after obtaining the necessary 
sanction, drawn from misery is a good 
argument for being considered at the end 
of the case and in the event of the accused 
being convicted and it will then be open to 
the trial Magistrate to adopt one of many 
liberal courses open to him under the Code 
of Criminal Procedure and under the 
Madras Probation of Offenders Act. This 
is certainly no ground for not getting along 
with the trial. (Para 91 

Anno: Cr. P. C., S. 403 N. 1. 

V Rajagopalachari for R. V. Raghavan, for 
Petitioner; State Prosecutor, for the State. 

^FFFIIFNCES: Courtwar/Chronological/ Paras 
( 48) 1948-1 Mad LJ 243: (AIR 1948 PC 82: 

49 Cri LJ 261) * 

(’50) 1950 Mad WN Cri 1: (AIR 1949 PC 264: 

50 Cri LJ 889) 7 

( ’ 4 AU 9 - 4 ? FCR 93: (AER 1945 FC 16: 

46 Cri LJ 510) 7 

(1834) 6 Car & P 337: (172 ER 1266) 7 

(1911) 1 KB 964: (80 LJKB 507) ? 

(1912) 2 KB 362: (81 LJKB 957) 7 

(1914) 1 KB 66: (83 LJKB 233) ? 

ORDER; This is a criminal revision petition 
filed against the order made by the learned 

f* x l h J r ^ lde 0 n c c o y Magistrate, Egmore, Madras 
in C. C. No. 8583 of 1950. 

, The fac *? a , re T : The petitioner was em- 
ployed as a Food Inspector in the service of 

hi M adras. He was charged 

by the Special Branch Police for an offence 

SfS fo from'/'<?• in that he received a sum 
of Rs. 50 from K. Sarangapam Naicker, a milk- 
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man as illegal gratification. The case was 
tried before the Fifth Presidency Magistrate in 
C. C. No. 1137 of 1949. The petitioner was 
•convicted and sentenced to six months rigorous 
imprisonment and to pay a fine of Rs. 300 or in 
detault to suffer rigorous imprisonment for three 
months. The petitioner preferred an appeal to 
the High Court in Crl. Ap. No. 728 of 1949 and 
this was disposed of by Panchapagesa Sastry J. 

(3) The relevant portion of the judgment of 
Panchapagesa Sastry J. is as follows: 

“It is conceded by the State Prosecutor that 
if the sanction granted is illegal then, the 
conviction cannot stand. The ground of ob¬ 
jection urged against the validity of the sanc¬ 
tion is that the facts relating to the alleged 
offence were not placed before the sanctioning 
authority or rather that there is no evidence 
on behalf of the prosecution that the facts 
were so placed. Reliance was placed on the 
decision of the Judicial Committee reported 
in ‘GOKULCHAND DWARKADAS v. EM¬ 
PEROR’, 1948-1-Mad L J 243 (PC).” 

The learned Judge accepted this contention 
and concluded: 

4 ‘It follows that it is not proved that the sanc¬ 
tion accorded is legal. If so, the conviction 
cannot stand. In this view it is unnecessary 
to deal with the question as to whether the 
offence is brought home to the appellant: nor 
is it necessary to refer to the other conten¬ 
tions raised by the learned advocate for the 
appellant. In the result the conviction and 
sentence are set aside and the appellant is 
acquitted. Fine, if paid, will be refunded.” 
Subsequently, the Special Branch Police after 
rectifying the defect mentioned above has 
charge-sheeted the petitioner and it has been 
taken on file and numbered as C. C. No. 8583 
of 1950 on the file of the Sixth Presidency 
Magistrate, Egmore. 

(4) The preliminary objection taken by the 
petitioner was that he having been acquitted by 
the High Court a second trial was barred un¬ 
der S. 403, Cr. P. C. and that in any case Art. 
20(2) of the Constitute of India prohibited a 
second trial. 

(5) The learned Sixth Presidency Magistrate 
went into the question thoroughly and over¬ 
ruled this objection and hence this criminal 
revision petition. 

(6) In my opinion, the two points taken re¬ 
lating to S. 403, Cr. P. C. & Art. 20(2) of the Con¬ 
stitution of India are without any substance. 

(7) POINT 1: It is an elementary proposi¬ 
tion that for the bar of a fresh trial under 
S. 403, Cr. P. C. the court by which the accused 
jwas first tried should be competent to try the 
offence. Therefore where the sanction or com¬ 
plaint by a particular person or authority is 
necessary under the law for the trial of a per¬ 
son. the question arises whether in the 
absence of such sanction or complaint 
a court which tries him is a court of 
competent jurisdiction. On this question, there 
■was conflict of decisions. The majority of the 
High Courts have held that the Court could 
not be deemed to be a Court of competent 
jurisdiction in such cases because the trial with¬ 
out a proper complaint was void under S. 530 
and therefore a judgment of acquittal which 
•ensued was also void and so there was nothing 
which the accused could compel a Court to 
recognise in support of a plea of previous ac- 
•juittal. 


These conflicts have been happily set at rest 
by a decision of the Privy Council in ‘YUSAF- 
ALLI MULLA v. THE KING’, 1950 Mad W N 
Cr. 1. (PC). Their Lordships of the Privy 
Council have held that where there was no 
valid sanction for the prosecution of the ac¬ 
cused the prosecution was a nullity and the 
order of the Magistrate acquitting the accused 
(or convicting as the case may be) was without 
jurisdiction and could only operate as an order 
of discharge; the accused had not been tried by 
a Court of competent jurisdiction and according¬ 
ly S. 403(1) of the Criminal Procedure Code was 
no bar to the institution of a fresh prosecution 
against the accused for the same offence on 
the same facts as in the former prosecution. 

The view of the Federal Court in ‘BASDEO 
AGAR WALLA v. EMPEROR’, 1945 F C R 93 
that a prosecution launched without a valid 
sanction is a nullity was approved. It was 
finally held that under the common law, a plea 
of previous acquittal or previous conviction 
could only be raised where the first trial was 
before a court competent to pass a valid order 
of acquittal or conviction and that unless the 
earlier trial was a lawful one which might have 
resulted in a conviction the accused was never 
in jeopardy. Leading English cases in ‘REX v. 
BOWMAN’. (1834) 6 Car & P 337: REX v. 
BATES’, (191D-1-K. B. 964 and ‘REX v. MAR- 
SHAM: PATHICK LAWRENCE EXPARTE’ 
(1912) 2 K B 362 were referred to and ‘REX v. 
SIMPSON’, (1914) 1 K B 66 was distinguished. 
The judgment of the Bombay High Court was 
affirmed. The present case is on all fours with 
the Privy Council decision which is now cited 
and there can be no doubt that beyond taking 
advantage of the term “acquittal” instead of 
“discharge” in the judgment of my learned 
brother Panchapagesa Sastri J., there are no 
merits in this contention. Therefore the plea of 
orevious acquittal based upon S. 403, Cr. P. C. 
has no substance. 

(8) POINT 2: Turning to the Art. 20(2), 
Constitution of India, the principle underlying 
this clause is the same as underlies S. 403. Cr. 
P. C. namely double jeopardy. It runs as fol¬ 
lows: . . * 

“No person shall be prosecuted and pumsnea 

for the same offence more than once. 

The word “prosecuted” is said to have been 
introduced in the present case in order to make 
it clear that the power relates to punishment 
by a court of law and not to other kinds of 
punishment besides a judicial penalty for 
example, departmental action, in th< ; f as * ° f 
public servants or proceedings under the Local 
Practitioners’ Act in the case of la\v>ers. The 
word “and” has ceitainly been used in a con¬ 
junctive and not a disjunctive sense because 
to interpret the word and as or would 


be reading into the Article something which is 
not there The principle_ that no citizen should 


be out in ieopardy of his life or liberty more 
than once is so well known that in almost 
every Constitution one finds a provision against 
a oerson being put to trial in reject of the 
same offence more than once. Sect,on 403. 

Cr. P. C. is nothing more than a c n /’^distinc- 
of this principle in all its niceties and distinc 


tions. 


In this background when we consider /irt 
it i<> se°n that it is nothing more than 
da'Se o“ly a n B ainsl a fresh pro^" an 
punishment for the same offence and which w 


w- 
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also the law previously. There is absolutely no 
scope on the wording of the article to suspect 
that the framers of the Constitution wanted 
to unsettle the settled law of the land. What 
they merely wanted to provide for was a speci¬ 
fic thing, namely, the non-prosecution of a per¬ 
son who had already been prosecuted and con¬ 
victed. One should hesitate long before pre¬ 
suming that the law established for decades 
was sought to be disturbed by the makers of 
. the Constitution, especially when there was 
* nothing in the working of that law, which re¬ 
quired or justified such disturbance. Above all, 
whatever the intention of the framers may be, 
we are guided only by the intention as ex¬ 
pressed in the Article, and that intention, as 
pointed out by N. R. Raghavachari in his Con¬ 
stitution of India is perfectly dear. (See page 
94). The only consequence of clause (2) not 
providing for other cases known to the existing 
law, either with reference to the permissibility 
of fresh prosecutions or with reference to the 
non-maintainability thereof is probably this, 
that the criminal law of the land can hereafter 
be amended in the ordinary way for the pur¬ 
pose of altering the existing law subject to the 
provision in clause (2) of Art. 20 which being 
one of the fundamental rights cannot be taken 
away or abridged or contravened. 

This shows as already premised that clause 
(2) uses the conjunction “and” and not the dis¬ 
junction “or** between the words “prosecuted” 
and “punished” and this makes it clear that 
to bar a fresh prosecution for the same offence, 
the accused should have been both prosecuted 
and punished. So when an accused is dis¬ 
charged for want of sanction there is no punish- 
ment and when a man is punished departmen- 
tallv. there is no prosecution. Therefore Art. 
20(2) of the Constitution of India does not take 
away the right to institute a second prosecu¬ 
tion when the first is found to be a nullity by 
reason of want of sanction a prerequisite for the 
maintaining of the prosecution. 

(9) Both the grounds taken by the learned 
advocate fail and the final point mentioned by 
him is that the offence alleged was as early as 
1949 and that the petitioner has also been re¬ 
moved from service and that it will not be 
expedient that the case should now be prose¬ 
cuted after obtaining the necessary sanction. 
This argument drawn from misery is a good 
argument for being considered at the end of the 
case and in the event of this petitioner being 
convicted, and it will then be open to the trial 
Magistrate to adopt one of many liberal courses 
open to him under the Code of Criminal Pro¬ 
cedure and under the Madras Probation of 
Offenders Act. This is certainly no ground for 
not getting along with the trial. 

(10) The criminal revision petition is dismissed 
and the learned Sixth Presidency Magistrate is 
directed to dispose of the case ’without further 
delay. 

A/C.R.K./D.H. Revision dismissed. 
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MACK AND SOMASUNDARAM JJ. 

In re N. Swaminatha Iyer and others. Peti¬ 
tioners. 

Criminal Misc. Petns. Nos. 1293, 1289, 1291, 
1294, 1313 and 1329 to 1345 of 1951, D/- 14-8- 


(a) Criminal P. C. (1898), S. 239 — Charge 
under S. 120-A and S. 120-B, Penal Code — Join¬ 
der of charges — Effect of S. 239 — Duty of 
prosecution — Charge of abetment, joining of — 
Propriety of. 

The effect of Ss. 120-A and 120-B, I. P. C. 
and S. 239 Cr. P. C. is to open out an unlimit¬ 
ed avenue for masses of charges being fram¬ 
ed against persons in a joint trial on a mere 
accusation of conspiracy. S. 239 Cr. P. C. 
is an express exception to S. 233, Cr. P. C. 
and does not import either expressly or by 
implication the limitations set out in S. 234 
or those in S. 235(1). In fact there is.no 
limit to the number of offences specified in 
S. 239, the only limitation being that the 
accusation should be of offences committed 
“in th 2 course of the same transaction”. 

For the old restrictions as to misjoinder 
in Ss. 233, 234 and 235 which the associa¬ 
tion of Ss. 120-A and 120-B and 239 Cr. P. C. 
have completely removed, the restrictions 
of reasons, commonsense, practicability and 
a sense of responsibility which all prosecu¬ 
tors are presumed to have, have to be sub¬ 
stituted. No practical purpose is served 
by formulating in a conspiracy case a multi¬ 
tude of offences of the same kind against 
one person which would be grossly vitiated 
by mis-joinder if he was on trial by him¬ 
self. Nor can such a course be in any way 
justified merely because S. 239 Cr. P. C. 
makes it “legally permissible.” Normally 
it would not require more than three charges 
of an offence of the same kind to be fram¬ 
ed against one conspirator in any conspi¬ 
racy case, however complicated, certainly 
not in any case of misappropriation or 
breach of trust. There are special cases in 
which this number can be reasonably and 
properly exceeded. The criterion should al¬ 
ways be the avoidance of multiplicity of 
criminal trials which an efficiently and in¬ 
telligently conducted conspiracy case should 
always succeed in achieving by bringing to 
justice several persons at one trial. 

In any true conspiracy case, there should 
be no need to frame any charge of abet¬ 
ment at all. Each conspirator abets every 
offence committed by a fellow conspirator. 
The formulation of abetment charges within 
the ambit of conspiracy, while it may not 
be bad on the technical point of misjoinder 
is wholly redundant and superfluous and Is 
made a further backdoor for the compila¬ 
tion of innumerable charges which compli¬ 
cate these cases. Several abetment charges 
also within the ambit of the main conspi¬ 
racy accusation suggest minor exclusive con¬ 
spiratorial groups which have no relation 
to each other and help to weaken the main 
conspiracy charge exposing it to criticism 
that it is thin and not bona fide. It must 
always be remembered that abetment is 
also conspiracy and that S. 109, I. P. C. 
was prior to the creation of S. 120-B the 
only means of punishing conspiracy v'hich 
culminated in an offence. Ss. 107 to 109. 

I. P. C. still remain law. But those sections 
are hardly ever invoked in cases of conspi¬ 
racy which are now built round S. 120-B, 

I. P. C. with many charges both of direct 
offences and of abetment brought within its 
scope. (Paras 16, 18, 19) 

(b) Banking Companies (Amendment) Act 
(1950), S. 11 — Scope — Prosecution on direc¬ 
tion of winding up Judge, in addition to orders 
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of local Government in respect of offence under 
S. 477-A, Penal Code — S. 11 does not apply. 

S. 11. Banking Companies (Amendment) 
Act. 1950 does not require all offences under 
the Indian Penal Code which are not puni¬ 
shable also under the Companies Act. to be 
tried by a Judge of the High Court as against 
a managing director, directors, officers, & so 
on. Offences such as forgery & cri. breach of 
trust, even if they are disclosed in the course 
of the winding up have to be tried by the 
ordinary courts not inferior to that of a 
Presidency or First Class Magistrate under 
S. 278(1) of the Companies Act, and the pro¬ 
cedure under S. 237(1) for prosecution of 
such cases on a direction of the winding up 
court, by the liquidator is left undisturbed. 
Whatever “criminal proceedings’* may mean, 
it cannot apply to the case prosecuted on 
the direction of the winding up Judge in 
addition to the orders of the local Govern¬ 
ment and sanction afforded under 
S. 196-A of the Cr. P. C. in respect of a non- 
cognizable offence under S. 477-A. I. P. C. 

(Para 21) 

(c) Criminal P. C. (1898), S. 439 — Retrial — 
Several persons connected with Bank charged 
under S. 120-B read with Ss. 409 and 477-A, 
I. P. C. — Protracted trial for 2 1/2 years — 

— Joinder of charges in way impossible to try 

— Retrial ordered after splitting up charges. 
Though a case of S. 120-B read with Ss. 409 
and 477-A I. P. C. in which several per¬ 
sons connected with the conduct of the bank 
business have stood a protracted trial for2J 
years which has produced charges impos¬ 
sible to try at a single trial, a court would 
be justified in not directing a retrial cf the 
accused when quashing the charges, consi¬ 
dering the gravity of the charges made 
against the officers of the bank, they were 
ordered to be retried in a de novo trial on 
the charge of conspiracy between a certain 
period to falsify bank accounts and to bring 
into existence a false balance sheet. 

(Para 23) 

Anno: Criminal P. C., S. 439, N. 25a. 

M. K. Nambiar, M. Srinivasagopalan. N. Pan- 
chapakesa Aiyar. S. Gopala Aiyar. for M. Ranga- 
jiatha Sastry. K. V. Ramachandra Aiyar. P. C. 
Sarangapani, G. Ramanatha Aiyar, K. Desika- 
chari, and N. Kasturi Ranga Aiyangar. for Peti¬ 
tioners; Public Prosecutor, for the State. 
REFERENCES: Courtwar/Chronological/ Paras 
(’02) 25 Mad 61: (28 Ind App 257 PC) 14 

(’27) 8 Lah 230: (AIR 1927 PC 215: 29 Cri LJ 673 
PC) 16 

(’38) ILR (1938) 2 Cal 295: (AIR 1938 PC 130: 

39 Cri LJ 452 PC) 16 

(’29) 53 Bom 344: (AIR 1929 Bom 128: 30 Cri LJ 
588) 16 

'(’22) 49 Cal 573: (AIR 1922 Cal 107: 23 Cri LJ 

657) l fi 

(’26) 49 Mad 74: (AIR 1925 Mad 690: 26 Cri LJ 
1513) ' 16 

(’33) 1933 Mad WN Cr 77: (1933 Mad WN 528) 

16 

(’33) 1933 Mad WN Cr 213: (AIR 1934 Mad 88: 

35 Cri LJ 631) . . * 6 

(’37) 1937 Mad WN Cr 212: (AIR 1938 Mad 130: 

39 Cri LJ 266) 20 

ORDER: These are petitions by the accus¬ 
ed in what is known as the Hanuman Bank 
Conspiracy case to quash no less than 67 
charges framed against them by the Special 
Magistrate. Tanjore. on grounds of misloinder. 
some of the accused also contending that there 


were no prima facie grounds to justify any 
charge against them. 

(2) The actual trial of this case commenced 
in November 1948, two years and nine months 
ago. in the course of which over 6000 exhibits 
were filed and 203 witnesses examined. 

* * • * 

* * * * 

(3) A few facts about the Bank and the per¬ 
sonnel of the accused may be set out before 
we come to the most regrettable history of the 
trial of this case. The Hanuman Bank was 
incorporated in Tanjore in 1933 in a small way 
with an authorised capital of only Rs. 20,000 
which was increased to Rs. 5 lakhs in 1943 and 
to Rs. 7 lakhs in 1946 as shown in the balance 
sheets. At the time the Bank crashed in 1947 
it had 20 branches, 16 in Tanjore district and 
one each at Madras, Chidambaram, Tiruchira- 
palli and Madurai. 

(4) Accused 1, Diwan Bahadur N. Swaminatha 
Aiyar, retired Chief Engineer of the Public 
Works Department, now an old man of 73, was 
President of the Board of Directors from 1938. 
He was also Chairman of a managing com¬ 
mittee of three, the other members of which 
were accused 2 and accused 3. 

Accused 2, K. V. Krishnamurthi Aiyar, now 
aged 63, was an ex-clerk of the Registration 
Department on a pension of Rs. 25-4-0, when 
he became a director of this Bank and also 
acted as Managing Director from 1937 under 
powers of delegation from the then Managing 
Director. He was then elected Managing Direc¬ 
tor in 1944 by the general body of share-holders 
for five years. 

Accused 3, Viswanatha Aiyar, was an ex¬ 
clerk of some coffee plantations. He became 
Director in 1937 and was subsequently mana¬ 
ger. He was a promoter from the beginning. 

Accused 4, Dr. T. S. Varadachari, is a doctor 
practising at Negapattinam and was a Director 
continuously from 1940. 

Accused 5, N. Rajamani Aiyar, is a regis¬ 
tered accountant, with the qualifications of 
G. D. A., R. A. He was the auditor of the 
Bank from its inception in 1933. 

Accused 6. A. S. Venkatarama Aiyar was an 
assistant in the employ of accused 5. 

Accused 7, V. Ganesa Aiyar, was the Secre¬ 
tary of the Bank from October 1943 on a salary 
of Rs. 100 a month including allowances. 

Accused 8. R. Appasami Aiyar, now aged 
over 60, was Accountant at the head office from 

1937 onwards. t , 

Accused 9, S. Vancheesan, was Assistant 
Secretary of the Bank from 1945. 

Accused 10, S. Viswanathan, was in 1946 In¬ 
spector of Branches on a pay of Rs. 100 and 
had previously worked as Branch Agent. 

Accused 11, N. Venkataraman was from 1945, 
Agent of the Nagapattinam branch. 

Accused 12. S. Ramanathan, was an ordinary 
clerk from 1940 and acted as agent for one 
month in the Manambuchavadi branch in Tan¬ 
jore district. 

Accused 13, N. S. Krishnamachari was agent 
at Madras from 1945 after being in Bank em¬ 
ploy since 1937. 

Accused 14, K. P. Nagarajan is the son of the 
Managing Director, accused 2. and after enrol¬ 
ment as an advocate is said to have been ap¬ 
pointed Agent on probation and froin Septem¬ 
ber 1946 was agent in the Madurai Branch. 
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continued investigation as investigating audi¬ 
tors. The winding up order was passed on 5th 
November 1947 and Brahmayya and Co. were 
appointed Official Liquidators. In the meantime, 
it would appear, at the instance of the Premier, 
(?) directed the C. I. D. to investigate the cri¬ 
minal complaint laid by accused 1. On the 20tb 
April 1948 Bell J. passed an order on Appln. 
No. 1420 of 1948 that a police investigation be 
made into the offences committed by the Direc¬ 
tors and officers of the Bank, and that in view 
of the nature of the investigation the Inspec¬ 
tor of C. I. D. who was in charge of the investi¬ 
gation at the instance of the Government 
should conduct the same. 

(7) The C. I. D. investigation appears to have 
been based largely on the report of the audi¬ 
tors who are also now the Official Liquidators. 
A preliminary charge sheet was laid on 4th 
August 1948 and the final charge sheet on 29 tb 
September 1948 alleging a conspiracy com¬ 
mencing from 1938 to commit criminal breach 
of J ru , s * . l L nde r s - 4 °9 of the Indian Penal Code 
and falsification of the accounts of the Bank 
under S. 477-A of the Indian Penal Code. 

* • * • 

* * * • 

(8) We do not propose to waste too much 
time or paper traversing these 6? charges which 
cover 43 pages of closely typed matter. Charge 
l is a general charge of conspiracy against all 
these accused under S. 120-B read with S. 409 
!• C. and S. 477-A I. P. C. The criminal con¬ 
spiracy alleged is said to have the object of 
defrauding the Hanuman Bank 

"by committing the offences of criminal breach 
of trust ...by dishonest misappropriation, 
unlawful disposal or diversion or suffering 
the misappropriation or diversion of monies 

Rant 5 t , sec V r j, ties of ‘ h e said Hanuman 
Bank Ud. lawfully entrusted to him under 
the domination of the managing director, 
accused 2 and other agents and officers on 
his behalf by diverse means, namely, dis¬ 
honestly granting or suffering the grant 
of advances on overdrafts, accounts, loans, 
bills, advance accounts, etc. to one or 
other of you or your relations or 
friends without any control by or sanc¬ 
tion of the Board of directors or Com¬ 
mittee of Management without security or 

sufficient security.and to do or cause 

to be done all acts which may facilitate or 
serve to conceal the commission of offences 
of criminal breach of trust by wilful and 
fraudulent falsification of the books of ae- 
count of the bank.” 

Charge 2 is a direct charge against accused 
J S. 409. I. P. C. that between the years 

nWc a h d 1947 •« J anjore and Averse other 
places he committed criminal breach of trust 

™™i uffere< ?i the criminal misappropriation of 

Rs 6 76 21 fi-fi a f Set Th° f th f e „ Bank segregating to 
Ks. 6.76,216-6-1. Then follows a multitude of 

rlnsn^t T aUege . d manipulations, fraudulent 
^ fic ‘ dl0us entries and frau- 

exhibits d tS Wlth reference t0 a mass of 

Charge 3 is one against accused 1 and ? 
under S 409 read with S. 109. I. P C of abet¬ 
ment of the charges specified in charge 2 in 
pursuance of the alleged conspiracy. 

The next charge No. 4 is against the auditor 

accused 5 and his assistant, accused 6 un& 

of aU the^flw S - 109 ,' L P ‘ C - for abetaSt 
of all the offences conglomerated in charge JL 


Accused 15, Mahadeva Aiyar joined the bank 
in 1943 as a clerk and from 1946 was a Branch 
Agent. 

Accused 16. Venkatarama Aiyar, the elder 
brother of accused 2. signed the memorandum 
of association. He was a director from 1937 
to 1940 and had no official connection with the 
bank since. He is described as a cinema pro¬ 
prietor at Pondicherry. 

Accused 17, Rajagopala Aiyar. is the brother 
of accused 2 with no official connection with 
I the bank. 

Accused 18, Sattanathan, is a nephew of ac¬ 
cused 2. He was director till 1940 and in 1946 
became a Superintendent of Coffee plantations, 
a concern promoted by this bank. 

Accused 22 to 28 are all bank constituents of 
long standing who were granted substantial 
overdraft facilities. 

(5) The circumstances which led up to the 
bank crash and its winding up under court 
orders and to this prosecution are briefly these. 
On 9th December 1946. the Reserve Bank wrote 
a confidential letter stated to be Ex. P. 2515 
to the Secretary of the Hanuman Bank inviting 
attention to S. 42 (6) (a) of the Reserve Bank 
Act which required an application for regis¬ 
tration as a scheduled bank to be made as 
the previous balance sheet disclosed an autho¬ 
rised capital which exceeded Rs. 5 lakhs. This 
of course involved an account scrutiny by the 
Reserve bank of this bank’s affairs. It is the 
prosecution case that in December 1946 and 
January 1947 the officials of the Bank despara- 
tely resorted to wholesale and fictitious mani¬ 
pulation of accounts to cover up a shortage 
in assets amounting to Rs. 5.31,704-12-0 and 
that in fact a false balance sheet. Ex. P. 2217 
was prepared and passed and signed by accus¬ 
ed 1 to 4. 5, 7 and 8 and also by other direc¬ 
tors in their official capacities. The Bank made 
no application to the Reserve Bank, & it would 
appear after correspondence with the Govern¬ 
ment of India accused 2 wrote to the Reserve 
Bank that the balance sheet was likely to be 
ready by June 1947 after which the applica¬ 
tion would be filed. 

On 15th July 1947, the Bank suspended pay¬ 
ment. On 26th July 1947 a creditor filed O. P. 
N°- 192 of 1947 in this court to wind up the 
?. ank - There was also a moratorium applica- 
v® n . fiIed - which was dismissed on 19th August 
1947. In pursuance of a resolution passed at 
a directors’ meeting on 10th August 1947 at 
which accused 1, 4 and one K. Narayanaswami 
Aiyar P. W. 181, a retired Income-tax Officer 
were present, accused 1 himself made a com¬ 
plaint to the District Superintendent of Police 
with serious allegations of a criminal nature 
against accused 2, 7, 8, 9, 10 and 14. Accord¬ 
ing to the learned Public Prosecutor, P. W 181 
*? ad ♦ 3 ^^ viou , s com Plaint on 22nd July 

tS 7 n°«s th p ^\ Ce ’ but received a reply from 
R S 4 ?I% P J h# } a .complaint should be made 
by the Board of directors, and this it was 
which led to this complaint filed by accused 1 
whose hand was thereby forced. 

JP ° n lst Au «u*t 1947 Messrs. Brahmayya 
and Co. are appointed auditors by the Reeis- 

Nni th int T ?- ock Companies under S. 277 
°L the Indian Companies Act in connec- 
Sfl ™ ,th ® moratorium application under this 

be? 1947 £ 3 d the audit in Novem ' 
Offl Mali • windlng up court appointed the 

SFZSJ*? 9 * » a , s Provisional liquidator and 
on court orders Messrs. Brahmayya and Co 
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(9) We may now pass on to the alleged con¬ 
spiracy to falsify accounts. T'n? main charge 
cut of several framed dealing with this is 
charge 7 which charges directly accused 1 to 3, 

7 to 10 and 12 to 15, namely, the Bank emplo¬ 
yees and officials for making fraudulent and 
fictitious entries in chittas. cash books and CD. 
accounts, loan ledgers, and so on between 
November 1946 and February 1947. This charge 
is one directly under S. 477-A of the I. P. C. 
and contains a catalogue of more than 100 
exhibits including for instance Ex. P. 2152 (aa 
to oo) without any indication whatsoever as to 
who committed any particular falsification. It 
is in fact an omnibus charge against all these 
officials and employees collectively. 

Charge 8 is one under S. 477-A read with Sec¬ 
tion 109 I. P. C. against accused 18 and 22 to 
28 for abetment of falsification of accounts be¬ 
tween November 1946 and February 1947 as per 
particulars contained in charge 7. 

Charge 58 is one of falsification under Sec¬ 
tion 477-A between 1st January 1945 and 31st 
December 1945 against accused 2. 7. 9. 12 and 
14. 

Charge 59 is another charge of falsification 
against accused 2, 7 and 15 also relating to 
1945. 

Charge 60 is* another charge of falsification of 
several items against accused 2, 7. 9. 12 and 
15 relating to 1946. 

Charge 67 is a direct charge against accused 
2, 7, and 14 of falsification of several ledgers 
and so on relating to the year 1944. 

(10) In none of these falsification charges 
does the auditor, accused 5. appear as accused 
even of abetment at all. Under charge 4 we find 
him charged to our great surprise only with 
abetment of criminal breach of trust and a num¬ 
ber of such offences committed by accused 2 
under charge 2. The learned Public Prosecu¬ 
tor can only explain this by saying it was a 
regrettable omission and cannot explain at all 
the charge of abetment against the auditor 
under S. 409 read with S. 109. 

(11) The other charges are mainly under Sec¬ 
tion 409 of abetment, most charges containing 
several counts. These charges have been for¬ 
mulated on no intelligible plan, system or 
sequence. For instance, charge 37 is one under 
Section 409 against accused 2 for allowing ac¬ 
cused 4 to overdraw his account by Rs. 6683-1-3. 
Accused 2 is also charged in a comprehensive 
charge. No. 17. directly under S. 409 with more 
offences including this item. We then find ac¬ 
cused 4 charged in charge 23 under Section 
409 read with S. 109 for abetting this offence 
catalogued in charge 17 item (o). 

(12) When some petitions to quash charges 
were filed before me during the vacation in 
June this year, after hearing the Asst. Public 
Prosecutor I directed them to be placed before 
the Chief Justice for orders for posting before 
a Bench with an observation that they required 
the careful scrutiny of the Public Prosecutor 
who should only be heard on them. The result 
is that we are hearing this as a Bench with 
the very able assistance of the learned Public 
Prosecutor. Sri V. T. Rangaswami Aiyangar. 
who assumed office only last year. He has 
readily conceded the utter impossibility of try¬ 
ing any accused on these unintelligible and im¬ 
possible charges at one trial. He has present- 
ed (o us with ability and clarity the conspiracy 
to falsify the Bank accounts wholesale in 
December 194G which was the pivot of further 
audit enquiry. 


His case, as we understand it, is that Brah- 
mayya and Co. found in their audit (report) 
that the Bank books would not tally with the 
balance sheet to the tune of over Rs. 5 lakhs, 
that at the end of 1946, it became necessary 
to make them tally in view of the call from the 
Reserve Bank, and that the Bank officials con¬ 
spired together to effect fictitious entries which 
would have the effect of swelling the credits 
and making up the shortage in the bank books, 
and for this as he put it. more than Rs. 5 lakhs 
had to be brought into the “till” of the bank 
books. He has referred us to the evidence of 
a bank employee, examined as P. W. 165 who 
was a Branch Agent in November 1946 to the 
effect that there was a conference of Bank em¬ 
ployees including himself and accused 2. 7, 8, 
9. 10 and 14 who met together and agreed (on 
request) to obtain cheques, hundies. loan ap¬ 
plications and so on from the bank’s longstand¬ 
ing customers including accused 22 to 28 so 
that, as we understand the prosecution case, 
the bank might show large sums paid in on 
the credit side of their accounts without actual¬ 
ly paying out money to their constituents by 
juggling accounts in some way or other. 


to the 
account 
1946 in 
volume 


P. W. 165 deposed that he was asked to ap¬ 
proach accused 23. a contractor and rice mer¬ 
chant and a constituent of the bank from 1940 
with an existing overdraft of over Rs. 1 lakh, 
but that he did not do so. His evidenoa is of 
course exposed to some criticism as he is in 
the position of an accomplice. The learned 
Public Prosecutor has shown us an example of 
the clumsy technique which according to the 
prosecution was resorted to in the shape of an 
overdraft account. Ex. P. 1449 (a) of one Su- 
bramanya Aiyar who has since died which 
stood only at Rs. 58-11-11 and which was in¬ 
flated to Rs. 30058-11-11 with credits 
tune of Rs. 30000 placed to his 
between the 23rd and 30th December 
order, it is alleged, to create a 
of fictitious bank “receipts”. The Pub¬ 
lic Prosecutor suggested as a way out of the 
impasse that this conspiracy to falsify ac¬ 
counts be split up or taken out of the case and 
tried separately. 

(13) There are a number of charges framed 
arising out of alleged criminal breach of trust, 
diversion of funds and so on in pursuance of 
the conspiracy, framed in connection with a 
company known as Coorg Coffee Plantations 
promoted by the bank. Accused 1 was chair¬ 
man of the Board of directors, accused 2 the 
Managing agent and accused 14. 18 and 24 are 
said to have been directors. One estate was 
purchased in 1945 for Rs. 1.80.700 in which 
accused. 2. 7. 8. 13 and 14 all took shares. Seve¬ 
ral charges relate to unauthorised loans given 
to these accused. Another estate was purchas¬ 
ed in 1946 in the name of accused 2 for Rs. 
1 75 000. On 1st October 1947, after the crash 
accused 2 conveyed this estate to Coorg Plan- 
tations Ltd., the explanation giver, by his advo¬ 
cate being that the purchase was taken in his 
name out of bank funds as share capital could 
not be recovered immediately, and that if he 
lost the opportunity of purchase, somebody else 
Su'd have seized it ; Our attention has been 
drawn to a legal opinion, Ex. P. 184fMV » 
D. Mahalingam Pillai who is said to have been 
Public Prosecutor, Tan.lore. dated 1-10 
while this case was under investigation that the 
purchase by accused 2 was in order & may 
ratified by Coorg Plantations Ltd. 
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It is now conceded before us that the Official 
Liquidators have sold these estates for Rs. 
3,20,000, that the debenture-holders and prefer¬ 
ence share-holders have been paid 16 annas in 
the rupee and the ordinary share-holders 12 
annas in the rupee and all the scrips held bv 
such of the accused as were share-holders have 
been made available to the Official Liquidators 
who have so far declared a dividend of 7 annas 
in the rupee to the bank creditors. This is. in 
view of the impartial suspension of the liquida¬ 
tion for over two years, by so many of the bank 
ledgers, accounts books and documents being 
bottled up in this protracted trial, a tribute to 
the efficiency and zeal of the Official Liqui¬ 
dators. Normally there would have been nothing 
criminal in the bank lending money to intend¬ 
ing purchasers of shares in this company which 
they were promoting and holding the share 
scrip as security. It is amazing how a bank 
manned by personnel of the experience of ac¬ 
cused 2 and others who do not appear to have 
known the elements of banking generated the 
confidence of the public to invest their moneys 
in this bank. In the affairs of the Coorg Plan¬ 
tations Ltd., there do appear to have been many 
irregularities, if not some offences, committed 
with which however several accused charged 
with this widespread conspiracy have no con¬ 
nection or concern at all. 


(14) We come now to the alleged misjoinder 
in these 67 charges. They cannot be held to be 
vitiated legally or technically by misjoinder in 
the light of case law laid down up to the Privy 
Council. The evolution of conspiracy law is 
interesting. In 'SUBRAMANYA IYER v. EM¬ 
PEROR’, 25 Mad 61 (PC) two officers of the 
Military Accounts Department were charged un¬ 
der Ss. 109 and 161, I. P. C. and Ss. 109 and 
384, I. P. C. with 41 acts of bribes and extor¬ 
tions extending over two years. One of them 
was tendered a pardon during the trial and 
gave evidence as an approver. A Full Bench 
of this court upheld the conviction of Subra- 
mania Aiyar on one count. In appeal the 
Privy Council set it aside holding that the trial 
was vitiated by non-compliance with S. 234. 
Cr. P. C.. under which a single person may be 
tried only for three offences of the same kind 
if committed within a period of one year. Sec- 
tion 239, Cr. P. C. was not then in existence 
and was enacted by the Criminal Procedure 
Amendment Act (XVIII of 1923). Under this 
section persons may be charged and tried to¬ 
gether (a) if accused of the same offence com¬ 
mitted in the course of the same transaction, 
(b) if accused of an offence along with persons 
accused of abetment or of an attempt to commit 
such offence, (c) accused of more than one of¬ 
fence of the same kind, within the meaning of 
S. 234 committed by them jointly within the 
period of 12 months and (d) if accused of dif¬ 
ferent offences committed in the course of the 
same transaction. 


(15) In 1913 the new offence of criminal con¬ 
spiracy, defined in S. 120-A. I. P. C. and punish¬ 
able under S. 120-B, to commit an offence was 
created by the Legislature with the primary 
object, as would appear from the Statement of 
Objects and Reasons, of punishing even a con¬ 
spiracy which does not culminate in any offence 
In cases in which in pursuance of conspiracy an 
offence was in fact committed the only avenue 

:.°V he P r ° secution was by charges of abetment 
under S. 109, S. 107 defining an abettor as one 
wno engages with one or more persons in any 


conspiraiy for the doing of a thing, if an act 
or illegal omission takes place in pursuance of 
that conspiracy. 

(16) The resultant effect of Ss. 120-A and B, 
I. P. C. and S. 239. Cr. P. C. has been to open 
out an unlimited avenue for masses of charges 
being framed against persons in a joint trial 
on a mere accusation of conspiracy. There are 
several reported cases in which such trials have 
been held and convictions upheld negativing 
pleas of embarrassment by misjoinder 'SATYA- 
NARAYANA v. EMPEROR’, 1933 Mad W N Cri. 
77; ’VENKATA HANUMANTHA RAO v EM¬ 
PEROR’, 1933 Mad W N Cri. 213; ’IN RE MAL- 
LU DORA’, 49 Mad 74; ‘MUKUND SINGH v. 
EMPEROR', 8 Lah 230 (PC); ‘GOPAL RAGHU- 
NATH v. EMPEROR'. 53 Bom 344; ‘ABDUL 
SALIM v. EMPEROR’. 49 Cal 573. In ‘BABU- 
LAL CHOWKHANl v. EMPEROR'. ILR (1938) 
2 Cal 295 (PC) a case considered by the Privy 
Council in which several persons were tried and 
convicted under S. 120-B and on numerous 
charges under S. 379, I. P. C. and S. 39 of the 
Electricity Act, Lord Wright held that S. 239, 
Cr. P. C. was an express exception to S. 233, 
Cr. P. C. and did not import either expressly 
or by implication the limitations set out in 
S. 234 nor those in S. 235(1) and that in fact 
there was no limit to the number of offences 
specified in S. 239, the only limitation being 
that the accusation should be of offences com¬ 
mitted "in the course of the same transaction.” 
He upheld the view taken in our courts, in¬ 
cluding ‘GOPAL RAGHUNATH v. EMPEROR’, 
53 Bom 344. In that judgment he made the 
following observations which are pertinent and 
most relevant to the present problem which 
now confronts us: 


“It has been affirmed that improper advantage 
is taken of S. 239 (d) so as to bring into one 
proceeding a great number of accused and a 
great multiplicity of offences, with serious 
hardship and injustice to the accused. If 
that were indeed the result of the section, as 
the High Court seem to be apprehensive it 
might be. it would be much to be regretted 
and might well be a ground for an amend¬ 
ment of the section by the legislature, if such 
practice prevailed notwithstanding the warn¬ 
ing of the High Court and their determina¬ 
tion to see that the accused are not being 
unfairly dealt with and to prevent any pro¬ 
cedure by which cases which should be com¬ 
paratively short and simple become unwieldy, 
complicated and lengthy. But even so that 
can be no ground why the court should mis¬ 
construe the section. Indeed it is difficult to 
think that such apprehensions are justified. 
It must be hoped, and indeed assumed, that 
Magistrates will exercise their discretion fairly 
and honestly. Such is the implied condition 
of the exercise of every discretionary power. 
If they do not, or if they go wrong in fact 
or in law. then the accused has prima facie a 
right of recourse to the superior courts by way 
of appeal or revision. The passage already 
quoted from the judgment of the High Court 
shows how vigilant and resolute that court 
would be to see that the accused were not pre¬ 
judiced or embarrassed by an improper mis¬ 
joinder of charges or of persons accused 
These safeguards may well have appeared to 
the legislature to be sufficient. It may seem 
paradoxical that the prosecution should have 
the advantage of joining different offences 
and different accused simply because the al- 
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legation of a conspiracy seemed to the Magis¬ 
trate to be prima facie justified, whereas at 
the trial the allegation breaks down. But the 
charges have to be framed, for better or for 
worse, at an early stage of the proceedings. It 
would be paradoxical if one, no one could tell 
till the end of the trial whether the trial was 
legal or illegal.” 

We do not think Lord Wright could have visua¬ 
lised the possibility of a case such as this, where 
after a trial before a Magistrate lasting for 2\ 
years a confused conglomeration of charges has 
resulted, bewildering not merely to any defend¬ 
ing counsel, but also to any trying court and 
on the basis of which no further trial can pos¬ 
sibly proceed on a vast accumulation of matter 
indiscriminately flung into the case. As regards 
magisterial discretion it has unfortunately been 
quite impossible for the Magistrate who framed 
these charges to exercise any at all. 

* * * • 

M7) The present impasse is not the result of 
the law which presumes a certain amount of 
commonsense, practicability and responsibility 
not only in the accusation of a criminal conspi¬ 
racy but also in its conduct of such a prosecu¬ 
tion. We can find nothing whatsoever wrong 
or mala fide in the accusation of conspiracy to 
falsify accounts from December 1946 but every¬ 
thing wrong with the way in which books, docu¬ 
ments and papers of this bank under liquida¬ 
tion have been flung into this case without any 
attempt at selection or crystallising specific 
charges on which the prosecution sought to 
bring home the guilt to offenders. 

* t $ t 

We have no hesitation in quashing all the 
charges framed not on the legal ground of mis¬ 
joinder, but for the other reasons we have given. 

(18) It is incumbent on us at this stage and 
in view of the deadlock in the trial of this case 
to prescribe a remedy for a growing “conspi¬ 
racy disease” which seems to afflict prosecutors 
in varying degrees in the conduct of these cases. 
We can only substitute for the old restrictions 
as to misjoinder in Ss. 233, 234 and 235 which 
the association of S. 120-A and B and S. 239, 
Cr. P. C. have completely removed, the restric¬ 
tions of reason, commonsense, practicability and 
a sense of responsibility which all prosecutors 
are presumed to have. No practical purpose, so 
far as we can see is served by formulating in 
a conspiracy case a multitude of offences of the 
same kind against one person which would be 
grossly vitiated by misjoinder if he was on 
trial by himself. Nor can such a course be 
in any way justified merely because S. 239, Cr. 
P. C. makes it “legally permissible”. It is also 
“legally permissible” for a single person to be 
charged at repeated trials for offences of the 
same kind restricted by S. 234 to three at a 
time and to be convicted say of 60 such offences 
on 20 separate charge-sheets at 20 separate 
trials and awarded concurrent sentences 9 f im¬ 
prisonment. But any prosecutor or magistrate 
insisting on pursuing such a course will un¬ 
doubtedly find himself speedily relieved of all 
his responsibilities on grounds inter alia of sus¬ 
pected sanitv. We can see no real reason for 
differential treatment as regards prosecutors 
who seek to do, as it appears to us substantial¬ 
ly the same thing by the backdoor of conspiracy 
in these trials merely on the ground that some 
(Others help him to commit these offences. Nor¬ 
mally it would not require more than three 
charges of an offence of the same kind to be 


framed against one conspirator in any conspi¬ 
racy case, however, complicated, ?ertainly not 
in any case of misappropriation or breach of 
trust. There are special cases in which this 
number can be reasonably & properly exceeded. 
The criterion should always be the avoidance 
of multiplicity of criminal trials which an effi¬ 
ciently and intelligently conducted conspiracy 
case should always succeed in achieving by 
bringing to justice several persons at one trial. 
The learned Public Prosecutor agrees with us' 
that had this course been adopted, instead of 
evidence of hundreds of offences being flung in¬ 
to this case even the twin conspiracy case of 
criminal breach of trust and falsification could 
have been completed in the course of a few 
months. 

(19) In this case there are also no less than 
17 charges of abetment. As it appears to us 
in any true conspiracy case there should be no 
need to frame any charge of abetment at all. 
Each conspirator abets every offence committed 
by a fellow conspirator. The formulation of 
abetment charges within the ambit of conspiracy, 
while it may not be bad on the technical point 
of misjoinder as it appears to us is wholly re¬ 
dundant and superfluous and is made a further 
backdoor for the compilation of innumerable 
charges which complicate these cases. Several 
abetment charges also within the ambit of the 
main conspiracy accusation suggest minor ex¬ 
clusive conspiratorial groups which have no re¬ 
lation to each other and help to weaken the 
main conspiracy charge exposing it to criticism 
that it is thin and not bona fide. It must always 
be remembered that abetment is also conspiracy 
and that S. 109, I. P. C. was prior to the creation 
of S. 120 -B the only means of punishing con¬ 
spiracy which culminated in an offence. Ss. 107 
to 109, I. P. C. still remain law. But those sec-, 
tions are hardly ever invoked in cases of con-, 
spiracy which are now built round S. 120 B, I.j 
P. C. with many charges both of direct offences 
and of abetment brought within its scope. 

(20) In ‘VENKATARAMIAH v. EMPEROR’, 
1937 Mad W N Cr. 212 Newsam J. sitting by 
himself in 1937 in this court in revision quashed 
charges under S. 120-B and substituted charges 
under S. 109, I. P. C. observing that where the 
matter had gone beyond the stage of conspiracy 
and an offence is alleged to have been committ¬ 
ed, S. 120-B was wholly irrelevant. In that 
case the question of failure to obtain sanction 
under S. 196-A, Cr. P. C. the offences involved 
being non-cognizable, arose. Such sanction was 
necessitated also by S. 5 of the Criminal Law 
Amendment Act. 1913. making sanction neces¬ 
sary for conspiracy to commit a non-cognizable 
offence. No such sanction is required, of course, 
for a court to take, cognizance in the case of an 
abetment by conspiracy of any kind of offence 
if committed. The practice of using S. 120-B m 
cases of conspiracy even when offences have 
been committed has been approved up to the 
Privy Council in cases to which we have re¬ 
ferred. The charges under S. 120-B are I ar 
more easy and convenient to frame than those 
under the abetment sections when more than 
two or three persons are involved, and we con¬ 
sider that the prerequisite sanction under b. 
196-A. Cr. P. C. for the user of this section in 
non-cognisable cases in this manner a salutary 

safeguard. , .... 

There is no necessity for any fresh .legislation 
to stop abuses in the conduct of conspiracy cases 
in the state of the law as it stands now, pro 
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) conjunction with S. 239, courts not inferior to that of a Presidency or 
lsused. Its user in cases of First Class Magistrate under S 278 ( 1 ) of the 
consider, great potentialities Companies Act. and the procedure under S 237 
• If tlie potentialities for (1) for prosecution of such cases on a direction 
be exploited, the legislature of the winding up court by the liquidator is Mt 
o our rescue by imposing the undisturbed. Whatever “criminal proceedings" 
oinder contained in S. 234, may mean, it cannot apply to this case p-ose- 
son charged within the ambit cuted also on the direction of the winding up 
We are of the opinion that Judge in addition to the orders of the local 
urc created the offence of Government and sanction afforded under S. 196- 
der S. 120-B in 1913 and en- A of the Cr. P. C. in respect of a non-co'mizable 
P. C. in 1923. they did not offence under S. 477-A, I. P, C. 


vided S. 120-B in conjunction with S. 239, 
Cr. P. C. is not misused. Its user in cases of 
this type has, we consider, great potentialities 
for good and evil. If the potentialities for 
abuse continue to be exploited, the legislature 
may have to come to our rescue by imposing the 
restrictions of misjoinder contained in S. 234, 
Cr.P. C. to each person charged within the ambit 
of a conspiracy. We are of the opinion that 
when the Legislature created the ollence of 
s mere conspiracy under S. 120-B in 1913 and en¬ 
acted S. 239, Cr. P. C. in 1923. they did not 
anticipate the possibility of a weapon being 
gradually forged out of this legislation by pro¬ 
secuting authorities for harassment of numbers 
of accused in long and protracted trials of this 
nature on a veritable multitude of offences and 
for the tribulation of trying magistrates and 
courts. Finally, as the learned Public Prose¬ 
cutor has conceded, no accused in this case 
could possibly have been convicted on the con¬ 
glomeration of charges framed in this case. The 
prosecution in a case of conspiracy should be 
most careful to avoid any exposure to the slight¬ 
est criticism that it is in conspiracy with the 
accused to conduct these cases in such a man¬ 
ner as will ensure their ultimate acquittal. 

(21) We are also called upon to deal on these 
petitions with an interesting legai position creat¬ 
ed by the Banking Companies Amendment Act 
XX of 1950. Mr. Rangaswami Aiyangar on the 
first day of his arguments was inclined to take 
the position that this case stood automatically 
transferred to the High Court under S. U of 
the Act which makes special provisions for 
speedy disposal of winding up proceedings. 
Section 45-A gives the High Court exclusive 
) jurisdiction to entertain any matter relating to 
or arising out of a bank in liquidation. Sec¬ 
tion 45-C empowers a winding up court to take 
cognizance of and try summarily offences by 
any promoter, director, manager or officer of a 
banking company, provided the offence is punish¬ 
able under the Indian Companies Act with im¬ 
prisonment which does not exceed two years. 
S. 45 C (3) requires offences by such persons 
punishable under the Companies Act which are 
not tried summarily to be tried by a Judge of 
the High Court other than the Judge for the 
time being dealing with winding up without 
any commitment for trial and without the aid 
of a jury. S. 11 then creates a difficulty. Under 

“Where any proceedings for the winding-up of 
a banking company or any other proceeding, 
whether civil or criminal, which has arisen 
out of or in the course of the proceeding is 
pending in any court immediately before the 
commencement of this Act, it shall stand 
transferred on such commencement" 
to the High Court. This criminal case arose 
m a sense in the course of winding-up proceed¬ 
ings, after the winding up O. P. had been filed 
and later a direction was given by the winding- 
up_Judge to C. I. D. to investigate the case, 
which they did mainly on the basis of the 
audit report from the auditors appointed in the 
course of the winding up proceedings. S. 11 
does not of course require all offences under the 
Indian Penal Code which are not punishable 
also under the Companies Act. to be tried by a 
Judge of the High Court as against a managing 
dmector, directors, officers, and so on. Offences 
2? forgery and criminal breach of trust, 
even if they are disclosed in the course of the 
winding up, have to be tried by the ordinary 


(22) In addition to this comprehensive twin 
conspiracy charge-sheet the C. I. D. laid no less 
than 2a charge-sheets alleging criminal breach 
of trust in other courts in the jurisdiction of which 
this bank had branches. The Public Proseeu- 
tor has supplied us with a list of these cases. 
Ro less than eight of them were laid against 
accused 13, the Agent of the Madras Branch, 
in which other Bank constituents not implicated 
r- u, s . m .? ln conspiracy case were involved. 
Eight similar cases were laid before the Addi¬ 
tional First Class Magistrate. Negapattinam. in 
some of wmch we find accused 2, 7, 8, 9, 10, 11 
and 13 involved along with others who are not 
accused in the present case. In this list we also 
find two cases pending in the Sub-Divisional 
Magistrate s court. Tanjore. in which accused 2 
and / are involved. S. 120-B, I. P. C. has been 
invoked also in no less than 22 of these cases 
which were all stayed by the Admission Court 
on the unopposed ground that the books and re¬ 
cords required for their prosecution were all 
tiizd in this main conspiracy case. Altogether 
therefore the C. I. D. investigation produced 23 
conspiracy cases. 

(23) In a case of this kind in which several 
peisons have stood a protracted trial for 2 * 
years which has produced such charges as these 
impossible to try at a single trial, a court would 
be Justified in not directing a retrial of the ac¬ 
cused when quashing the charges. In view of 
the gravity of the charges made against the 
officers of the bank, namely, accused 1 , 2, 3 , 5 
7. 8, 9, 10. 12, 13, 14 and 15 we think they should 
be retried in a ‘de novo’ trial on the charge of 
conspiracy between October 1946 and April 1947 
to falsify bank accounts and to bring into exis¬ 
tence a false balance sheet. We accept the 
Public Prosecutor's suggestion that this conspi¬ 
racy charge should be split out of this case 
which has degenerated into a chaotic muddle We 

on e . Un o a « ble , t0 accept his su SSestion that accused 
22 to 28 should also be included in this conspi¬ 
racy charge. They were constituents of the 
bank whose accounts were juggled with in a 
manner of which they may not have been 
aware. The auditor’s assistant, accused 6, ac¬ 
cused 11 the Agent of the Nagappattinam 
branch against whom several charge sheets are 
pending, accused 17 and 18, we do not consider 
need be tried any further on any count in this 
unwieldy conspiracy case. Accused 4. though a 
Director who signed the balance sheet, is a doc¬ 
tor practising in Negapattinam. The prosecu¬ 
tion has not made all directors who signed it 
vicariously liable and in fact has examined two 
of them, K. Narayanaswami Aiyar. P W 181 
and Swaminatha Sastri, P. W. 189, as prosecu¬ 
tion witnesses In quashing these charges we 
do not think there should be any further trial 
of accused 4, 6, 11 16. 17, 18 and 22 to 28 on 
any counts m this charge sheet, though we do not 
exonerate them from culpability, ; in view of 


734 Madras L. C. Mbnzes v. State of Madras ( Bajamannar C. J. £ V. Iyer J.) A. LB. 


the protracted trial to which they have been 
subjected 


(24) Mr. Nambiar began to address some 
lengthy arguments to us on the absence of any 
evidence to show that accused 1. President of 
the Board of Directors and Chairman of the 
Managing Committee, was at all aware of the 
wholesale manipulations alleged. It is true that 
in accused 2 as managing director under Art. 
64 of the Articles of Association was vested the 
actual management of the bank. We do not 
desire to go into the merits of the evidence as 
regards accused 1. nor can we express any opi¬ 
nion at this stage. It is sufficient to say that 
we think.that there is a prima facie case which 
he has to meet and direct him to take his trial 
on this limited charge. 


(25) We have decided after mature considera¬ 
tion to withdraw this entire case and ail the 
documents piled up there to the High Court 
under S. 5.26 (1) (e) Cr. P. C. as we consider 
this course expedient in the interests of justice 
and also under S. 526 (b) on the ground that 
in its trial some questions of unusual difficulty 
may be created or are likely to arise which the 
Magistrate may not be capable of dealing with. 
We have considered and rejected the possibility 
even of a commitment to the Sessions Court 
of Tanjore on these split up charges. No com¬ 
mitment on the basis of the vast accumulation 
of matter in this case is, in our opinion, at 
all practicable. It is also imperative that all 
the Bank records should be brought to this 
court as expeditiously as possible for liquida¬ 
tion proceedings which have been unnecessarily 
held up for nearly three years. The course we 
have decided to adopt will also accord with the 
policy of the Banking Companies Act which 
requires a Judge of the High Court to try all 
offences committed by officers of a bank punish¬ 
able under the Indian Companies Act. 
Falsification of accounts is also pumshaUe 
under Sections 282 and 237 of the Indian 
Companies Act. The learned Public Prosecutor 
pointed'out a technical difficulty in any prose¬ 
cution for conspiracy under these sections for 
want of specific sanction as regards them He 
has placed before us a draft of clear and lucid 
counts on which he suggests these accused may 
be tried in this court. It contains quite rightly, 
in our opinion, not more than three specific 
counts of falsification under S. 4/7-A I. F. L. 
against any of the accused. The Puhhc Prose- 
cutor’s estimate of duration of such a trial is 
ten days and he says that about 25 witnesses 
may have to be examined, the prosecution 
founding its case mainly on the bank accounts 
Under S. 526 (2). Cr. P. C. the trying Judge will 
have to try the case by warrant procedure, 

pass'any 

Lcution will be conducted by the Public Pro- 

SeC (26)The stay in the 24 cases pending to 
Magistrate’s courts according to the hst iu 

ss b ^d pub MC r 

directed to control and five directions regard- 

s? n Vi* 

£ *££ MS S& o S n^|Tg 

charge-sheet will remain for the present to be 


dealt with in due course according to iaw in 
accordance with S. 240 Cr. P. C. 

(27) In view of this abortive and most pro¬ 
tracted trial at heavy ana wasteful expendi¬ 
ture of public money as a result of misdirec¬ 
ted prosecution we would strongly recommend 
to Government the appointment of a Director 
of Prosecutions on a fixed salary, not much 
below that of a High Court Judge, who should 
be charged with the responsibilities of directing 
the conduct of prosecutions in important cases 
throughout the State, with the assistance in ** 
Madras also of prosecutors remunerated on a 
fixed adequate salary. In the observations we 
have made in this case we are far from under¬ 
rating the difficulties in the proper prosecu¬ 
tion of a case of deep-seated conspiracy involv¬ 
ing several persons. It involves a great deal 
of preparation and the presentation before the 
trying court of a clear-cut case with counts 
capable of being formulated into charges on 
each of which the trying court is bound speci¬ 
fically to find. The remuneration for the work 
involved on the basis of a daily fee is in our 
opinion quite incommensurate with the labour 
involved, if the desired result of these cases 
being disposed of in the minimum period of 
time is to be achieved. 

C.R.K./B/R.G.D. Order accordingly. 
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' RAJAMANNAR C. J. 

AND VENKATARAMA AYYAR J. 

Luis Caetano Menzes, Petitioner v. State of 
►ladras, Respondent. 

Civil Misc. Petn. No. 9092 of 1950, D/- 4-3-1952. 

(a) International Law — Nationality — Fun- 
lamental basis — Petitioner held a Portuguese 
lational — Constitution of India, Art. 5. 

The fundamental basis of a man’s nation¬ 
ality is his membership of an independent 
political community and it is a continuing 
legal relationship between the sovereign 
State on the one hand and the citizen on the 
other. 

Held on facts that the petitioner was a 
Portuguese national. (Para oj 

(b) Constitution of India, Art. 14 — Arbitrary 
classification — Exclusion of citizens of French 
ind Portuguese settlements in India from foreign 
nationals in Notification No. G. O. ol 7, uev., 
>-*>-1951 for purposes of issue of hQU^r permits 
I.AU arbitrary and void under Art. 14 
(Madras Prohibition Act (10 of 1937), S. 54 (a)). 

The only classification which will not 
offend Art 14 of the Constitution would be 
the classification between Indian cibzens on 
the one hand and foreign nationals on the 
other. Portuguese settlement in India 
though geographically situated in India 
must be treated as part of the territory of 
Portugal and a citizen of that settlement 
must be treated as a Portuguese national. 
As such he is a foreign national. His ex 
elusion from the general caegoryoffore^gn 
nationals as is done by the GovCTnment 

XK& ffi&n’ls XKWSi g 

tion. 
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F. S. Vaz, for Petitioner; Advocate General, 
for Government Pleader and Narayana Nair for 
the State Prosecutor, for Respondent. 

RAJAMANNAR C. J.: This is an application 
by one Luis Caetanao Menezes for the issue of 
a writ of prohibition, prohibiting the State of 
Madras from exercising any of the powers 
derived from Madras Act X of 1937 (the Madras 
Prohibition Act), or to issue a writ of mandamus 
directing the Board of Revenue to issue a permit 
to the petitioner. In the affidavit in support of 
the application, the petitioner states that he is 
a Portuguese subject born at Sholapur of parents 
both of whom were born in Goa, that his birth 
certificate proves his Portuguese nationality 
and his name is inscribed in the register of 
Portuguese subjects maintained at the Consulate 
at Madras; that according to the laws of his 
country he is entitled to all the rights and pri¬ 
vileges to which any citizen born in any 
Portuguese province in Europe is entitled to 
without any restrictions or limitations what¬ 
soever. It is further stated that after the 
Madras Prohibition Act was extended to the City 
of Madras, the petitioner who was residing at 
Royapuram, Madras, applied to the Board of 
Revenue through the Collector of Madras for 
a permit for the possession and consumption of 
liquor stating that he was a Portuguese subject 
and he was accustomed to partake of foreign 
liquor for over thirty years; that under the rules 
framed under the said Act the Board of Revenue 
is empowered to grant permits and in so grant¬ 
ing or refusing the permits the Board of 
Revenue from time to time follows the direc¬ 
tions given to the Board by the Government, 
that the application of the petitioner was even¬ 
tually refused on the 18th November 1948 for 
the reason that there was no good ground for 
exempting him from the provisions of the Act. 
The petitioner alleges that European nationals of 
foreign states are given permits without any 
restriction but persons in the position of the 
petitioner who are subjects of a foreign Euro¬ 
pean power like Portugal but who are not 
Europeans are denied the same treatment. This 
he charges is discriminatory on the part of the 
State and it is contrary to Art. 14 of the 
Constitution. 

(2) The Assistant Secretary, Board of 
Revenue and Excise, has sworn to an affidavit 
on behalf of the State, that the State is not 
concerned with the laws of Portugal and the 
right of the petitioner under those laws; and 
justifying the refusal on the ground that the 
applicant was treated as an Indian as there 
was no clear proof that he was a non-Indian. 

(3) At the time of the hearing of the appli¬ 
cation, the learned Advocate brought to our 
notice the latest Government Order on the 
subject of issue of liquor permits (G. O. No. 517 
Development dated 2nd February 1951). The 
following is the material portion of this order: 

‘The Government, have examined the various 
classifications now in force for grant of liquor 
permits and direct that in future applicants 
for liquor permits should be divided into the 
following two classes: 

1. Indians and the citizens of the French 
and Portuguese settlement in India; 

2. Foreign national excluding citizens of the 
French and Portuguese settlements in India; 

Indians and citizens of the French and Por¬ 
tuguese settlements in India should be 

S anted permits only in exceptional cases on 
e production of medical certificates and 
subject to the other restrictions now in force 
ior the grant of permits to Indians, permits 


may be granted to other nationajs coming, 
under category (2) and who are 21 years or 
above as in the case of noo-domiciled Euro 
peans without drawing any distinction between 
non-domiciled Europeans and non-domiciled 
Asians as regards the quantity to be allowed.” 

(4) The petitioner’s counsel challenges the 
validity of the classification adopted in this 
Government Order. He contends that there 
could be no warrant for this arbitrary classifi¬ 
cation according to which the citizens of the 
French and Portuguese settlements in India, 
that is settlements of independent foreign coun¬ 
tries are classed along with Indian citizens. 
Foreign national would include nationals of 
every foreign country and it is for the Govern¬ 
ment of the country concerned to decide who 
belonged to a particular nationality. 


(d) The learned Advocate General did not 
contest the position that it is for the concerned 
Government to claim any person among its 
nationals. He brought to our notice the state¬ 
ment of the law on the subject in some of the 
recent text books on International Law In the 
thesis on British Nationality by Clive Parry we 
have the following : 

“The term ‘nationality’ is one belonging, in 
strictness, rather to public international law 
than to the law of England or the United 
Kingdom. In the broad sense it connotes the 
quality of being permanently within the per¬ 
sonal jurisdiction of a State, whether within 
or without the territory of that State. Thus 
the ‘nationals’ of a State are all those per¬ 
sons. natural or artificial, which it has the 
right to protect abroad, with respect to whose 
conduct abroad it has the right to legislate, 
and whom it is under a duty to receive back 
into its territory if a foreign State desires to 
deport them. Who are its nationals, however, 
is entirely a matter for the law of a State to 
decide.” 

(6) Schwarzenberger in his book on Inter¬ 
national Law says substantially the same: 

“In principle, every sovereign State is free to 
determine for itself to whom it wishes to 
grant nationality.” 

The learned author points out that -the funda¬ 
mental basis of a man’s nationality is his mem¬ 
bership of an independent political community' 
and it is a continuing legal relationship between 1 
the sovereign State on the one hand and the 1 
citizen on the other. It is therefore clear that! 
on the aHegations made by the petitioner in his! 
affidavit winch have not been denied on behalf 
of the State, the petitioner is a Portuguese 
national He would therefore fall prima facie 
within the category of foreign nationals in the 
second of the two classes referred to in the 
Govermnent Order of 2nd February 1951. If so 
what then is the justification for excluding him 
from this category because he happens to be a 
citizen of a Portuguese settlement in India‘S 
Portuguese setUements in India though geogral 
phically situated in India must be treated as* 
part of the territory of Portugal. The learned} 
Advocate General was not able to convince usf 
as to how this exclusion can be justified as not 1 
being discriminatory. The learned Advocate 
General gave us an opportunity of looking into 
the Government file connected with this ques¬ 
tion. We find therefrom that the view that we 
^,* 1 fi nc H? ed take, namely, that the only 
ca H? n . whlch will not offend Art. 14 of 
the Constitution would be the classification bet¬ 
ween Indian citizens on the one hand and 
foreign nationals on the other was also taken 
by the departments concerned; but evidently 
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the Government came to a different conclusion 
and decided to exclude the citizens of the 
French and Portuguese settlements in India on 
the ground that the grant of permits to them 
might lead to abuse. It is not clear how it 
would, but even assuming it would, we do not 

think that that would be sufficient in law to 

warrant an arbitrary classification excluding 
particular foreign nationals from the general 
category of foreign nationals. 

(7) We. therefore, must hold that the State 
was wrong in refusing to grant a permit to the 
petitioner. We, therefore, direct the State to 

dispose of his application in the light of this 

judgment. There will be no order as to costs. 
A/C.R.K./D.R.R. Order accordingly. 


♦AIR 1952 MADRAS 736 


SATYANARAYANA RAO 
AND RAGHAVA RAO JJ. 


Seethalakshmi Achi and others, Appellants 
v. V. T. Veerappa Chettiar, Respondent. 


Appeal No. 344 of 1947 and C. M. P. No. 7477 
of 1948, D/- 3-4-1951. 


(a) (Burma) Japanese Currency (Evalua¬ 
tion) Act (36 (XXXVI) of 1947), S. 4 — 
Payment in Japanese currency — Validity. 

It is clear from S. 4 that if otherwise the 
payment is to a person having authority to 
receive it, on behalf of another person, 
it cannot be treated as invalid on the 
ground that it was paid in Japanese 
currency. (Para 4) 

t (b) International Law (Private) — War — 
Enemy character — Test to determine. 

The enemy character of a person under 
English common law (which applies to 
India) attaches to a person, irrespective of 
his nationality or his domicile, if he is 
living or residing in enemy territory or 
enemy-occupied territory and the test is an 
objective test depending upon facts. The 
domicile of a person may be in the civil 
Jaw sense or a commercial domicile, but is 
used in both cases in technical or territorial 
sense and not necessarily in the sense in 
which it is understood under Civil law. 

(Para 15) 


(c) Interpretation of Statutes — English 
Common law — Applicability to India. 

The English Common law does not apply 
to India when there is statutory law 
covering the point, and even when there ;s 
no rule of statute, the common law of 
England is applied ‘sub modo’ having 
regard to the conditions of the society and 
the customs and manners of the people of 
India. Where, however, the principles of 
common law in England are themselves in 
a state of uncertainty there is nothing to 
preclude a Judge in adopting that rule of 
English common law which is * n accord- 
ance with justice and equity: AIR 1923 
Mad 523 and AIR 1938 Mad 164, Ref. to. 

(Para 29) 


f* (d) International law (Private) — War -- 
Change of nationality of territory — Test to 
determine. 

It is necessary that for the territory, 
either by conquest, cession or annexation of 
a permanent or temporary nature, to 
become part of the territory of the enemy 


there should be a formal declaration (hang¬ 
ing the national character of the territory; 
and effective control with a view to hold 
the territory in question by an establish¬ 
ment of civil and military administration 
would not be sufficient to bring about a 
change of nationality of the territory: 
(1857) 11 Moore PC 88, Foil; 1943 AC 203, 

Not foil. Case law discussed. (Para 30) 

f * (e) International law (Private) — War — 
Creditor’s agent and debtor on same side of line * 
of war — Payment by latter to former — 
Validity — (Defence of India Rules (1939), 
Rr. 97 (b) and (f) and 98 (2) ). 

When a creditor and his agent and the 
debtor are not across of the line of war 
but in the same belligerent state and on 
the same side of the line of war there is 
no reason prohibiting the payment of the 
debt by the debtor and a receipt by the 
creditor: Case law discussed. (Para 30) 


The plaintiff and the defendant carried 
on money-lending business in Burma. In 
1939, the defendant executed a promissory 
note to the plaintiff in India. The plaintiff 
filed a suit in India to recover the amount 
due under the promissory note ignoring the 
payment made in Burma by the defen¬ 
dant’s agent to the plaintiff’s agent in 1944. 
The questions were whether Burma was 
an enemy territory at the time of the pay¬ 
ment and if Burma was an enemy territory, 
whether the plaintiff’s agent had authority 
to give a valid discharge: 

Held that in the absence of any evidence 
to show that the Government of Japan had 
established anything like a civil adminis¬ 
tration under its control and authority 
besides the military occupation which could 
effectively exercise dominion and control 
over the territory, it could not be held that 
Burma was an occupied enemy-territory. 

(Para 31) 

Held further that even othenvise the pay¬ 
ment was good and valid as the defendant s 
agent and the plaintiff’s agent were living 
in the same enemy-occupied territory and 
both being enemies there was no ground 
for treating the payment as invalid. 

(Para o/) 

Held also that none of the disabilities con- 
templated by R. 98 of D. I. Rules would 
apply as the transaction was between 
enemies inter se and not between a British 
Indian subject on the one hand and on 
enemy on the other and therefore even if 
Burma was treated as an enemy territory 
within the meaning of the Defeneeoflndia 
Rules the payment in Burma by the debtor 
to he creditor was not hit at by any of the 
rules made under the Defence of IndmAct 

(f) Defence of India Rules (1939>. 

“Not being an area.His Majesty 

MCa Words "not being an area in the occupa¬ 
tion of His Majesty or of a State allied with 
His Majesty" can only be read as meaning 
5ot being an area which was in the occupa- 
flic Majesty or of a State allied 
with His Majesty”. The words “not being 
an area" must have reference to the words 
"any area" with which the rule opens. MR 
1946 Mad 328. Foil. (Paras 35 and 37) 


(Applying this interpretation Burma was 

held not to be enemy territory as during 
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the Japanese occupation in the Second 
World War it was in the previous occu¬ 
pation of His Majesty.) (Para 38) 


> 


C S ) Defence of India Rules (1939), R 2 (2) _ 
Object of definition. 

The object of the definition is to exclude 
from the definition by adopting the compre¬ 
hensive test of previous occupation by His 
Majesty as the sole and guiding factor even 
in respect of territories held by His Majesty 
as sovereign even though they happen to be 
in the occupation of the enemy for the 
time being. (Para 36) 




(h) Interpretation of statutes — Construc¬ 
tion giving effect to all parts of clause must be 
adopted. 

The accepted canon of interpretation of 
all statutes is as far as possible the con¬ 
struction which gives effect to all the parts 
of a clause must be adopted and a res¬ 
tricted construction which makes a part of 
it otiose shall not be adopted unless it 
becomes impossible to reconcile all the parts 
of a clause. (Para 37) 

D Ramaswami Tyengar and P. S. Srinivasa 
?or S Res n pondent P ,tS: * Ran S aswami ^’gar. 

C °“ rt war/Chronological/ Paras 
(1857) 11 Moore PC 88 : (14 ER 628 PC) 

!’4 8 7?1wr App 387: ('VrpcV) 0 ’ 29 

If 7 AIR 1947 PC 85: (49 Bom LR 564) 31 

J-S 15 n° m !" Rl9 ,n (AIR 1916 193) 

< 29 > 44 Bom 1 ; (AIR 1920 Bom 294) 

( (, 85) 8 Mad < SS M0:(AIR 1917 Cal 411) 

(’16) 31 Mad LJ 860: (AIR 1918 Mad 1294) 

C 231 4 fi ££ MMAK 1918 Mad 112 'f) 9 ’ 29 
'IV 4 6 iW52? : (AIR 1923 Mad 923 (2): 

24 Cn U 599 (FB)) v 2q 

< 32 > Mad 727: (AIR 1932 Mad 445) 29 

C43 Q4?1 X a 2 H 3 A 0: (AIR 1938 Mad 164) 29 

(43) 1943-2 Mad LJ 201: (AIR 1943 Mad 743) 

r M, (1944) Mad 124 ' < A ™ "■ * 

£44) 1944-2 Mad LJ 293 35 

<46) ILR (1946) Mad 768: 

1948 Ma_d_ 328)_ _ 27, 33. 34, 35. 37 


29 

29 

29 

29 


< 48 ) 0 , s -A. No. 37 of 1948 (Mad) 

< I 9 ?2) AC 484: (71 LJKB 857) 
l 19 8 2 AC 307: (85 LJKB 1333) 

ffi ic A ?3 9 1I2: (85 LJPC1461 

AC 260: (87 LJKB 531) 

<J® 9 > AC 59: (88 LJ KB 147) 

5inoo\ A £ 974: < 88 LJ? 180) 
l 192 8 AC 269: (97 LJKB 502) 

(1943) AC 203: (112 LJKB 32) 

V, 1 ’*. 17. 18. 20. 24. 26. 29. 30. 31, 33 


34 
14. 29 
14 
20 
24 
22, 23 
24 
20 
25. 30 


(1814) 1 Dod 450 

(1808; Edw 1: (165 ER 1011) 

(1809) 1 Edw 171: (165 ER 1071) 
(1857) 7 El & B1 763: (27 UQB 17) 
(1813) 1 Gall 563 
4 Harr & Me H 161 
(1915) 1 KB 857: (84 LJKB 1001) 
(1915) 2 KB 379: (84 LJKB 1673) 
(1915) 84 LJP 140: (112 LT 777) 


18 

18 

18 

23 

21 

25 

23 

25 

22 


0943) 1 All ER 418 

l 1892 .) 3 B & P 113: 6 RR 724 
Of 93 ) 3 B & P 191 

Viaist n 9S! mp 429: (170 ER 1010 ) 

£ 19 } 8 > o 124: < 31 TLR 420) 

2 £h 409: (84 LJCh 849) 

I if 

“ 3051 
I'S^oY? ** 41 

issAa"- M2 - 3 

» Cranch 181 
8 Cranch 191 

1952 Mad./93 & 94 


25 
14. 23 

23 
18 

22. 23 
20 

24 

26 
20, 31 

18. 19. 22. 23 
14 

- 22 
14 


21 


100 Mass 561 21 22 25 20 

(1900) 2 QB 339: ((1902) AC 484) ’ ' ’ 13 

1 Pet (CC) 496 25 

5 Rob 115 18 in on 

(1815) 6 Taunt 337: 16 RR 610 25 

9 W 3: 1 Id Rayms 282 14 

(1870) 9 Wall 72: 19 US SC Law Ed 627 25 29 

< 889) * 9 US SC Law Ed 207: (7 Wall 447) 25^ 29 
(1819) 4 Wheat 246 18 

JUDGMENT: This appeal by the defendants 
raises an interesting and difficult question of 
'.aw, a *id we have taken time to consider our 
Judgment. The case was ably and elaborately 
argued by both sides and we are indebted to 
counsel for the assistance rendered by them. 

(2 ]„ The Plaintiff instituted the suit to recover 
Rs 4900 the balance of principal and Rs. 990-7-6 
interest calculated according to the vaddi chit- 
tai making a total of Rs. 5890-7-6 as balance 
U ^ dei ,' a P rom ‘ssory note, Ex. P. 1 dated 
19th October 1939 executed by one Meyyappa 
Chettiar m favour of V. T. Veerappa Chettiar 
for Rs. 11,696-8-6. This Meyyappa Chettiar. 
he executant of the note, is the husband of 
the first defendant, undivided father of defen¬ 
dants 2 and 3. He carried on money-lending 
^ us ‘ ne Jl s ^ Dedaya in Burma under the style 
of S. M. A. M. S. The plaintiff, the payee under 
the note, carried on also money-lending busi¬ 
ness at Rangoon under the style of V T Firm 
in respect of transactions between the two firms 
in Burma. Meyyappa Chettiar became indebted 
to the plaintiff m a sum of Rs. 34.500 as per 
settlement of account dated 30th July 1934 

On 7-4-1935 the defendants’ agent at Dedaya 

***£it 3 prort ? ,ssor y note to the plaintiff, and 
undei this promissory note there were payments 
made in 1935 and 1936. The promissory note 
was lost and on 17th March 1937 for the balance 
due untier the lost promissory note Mevyappa 
9 1 ! t h t ' ar n ,?^ ce . c “ ted a promissory note in 'favour 
Plaintiff and also gave a varthamanam, 
lettei of even date. The promissory note was 
for a sum of Rs. 26.579-8-1 which was executed 
in British India at Pallathur. Under this note 

hi S i°,n P 3 y T entS "? re ™ ade in I939 - and for the 

?9 lS-1929 U fhp Und ^ that . Promissory note, on 
19-10-1939 the suit promissory note Ex P i 

of a the X n^- e ? (T b -\ IV L e ^ ap l pa Chettiar in favour 
of the plaintiff at Pallathur. There were sub- 

ST r Lsr„ t s, e at,mi,,ediy made 

aLMi- agen defendants to plaintiff’s 

agent Viswanathan Chettiar (P. W. 2 ) for which 
a voucher. Ex. D. 1 dated 5-10-1944 was given 

appnf hC A plainti,rs agent to the defendants’ 
payment of R s. 100 was made at 
Pallathur to save the promissory note from 
limitation and according to the defendant* 
understanding was that if the no?e wa s "ireadv 

stuidT in Buma ,his 


29 

18 


( 3 ) The dispute between the parties is with 
reference to the payment by the drfen dan § 
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agent to the plaintiffs agent at Burma. In the 
suit the plaintiff denied the receipt of this 
amount & also disputed the validity of the pay¬ 
ment made to the pltf's agent on the ground 
that after the invasion of Burma by Japan on 
7-3-1942 the agency of Viswanathan Chet- 
tiar. the plaintiff's agent, came to an end. and 
that he had no right to give a valid discharge. 
It was also pleaded that as the payment was 
in Japanese currency there was no valid pay¬ 
ment. It has now been found by the trial 
court that the plaintiff's case that no payment 
was made in Burma is false and that, in fact, 
the plaintiffs agent received the amount and 
credited the same in the account of the plain¬ 
tiff, Ex.D. 2. maintained by Viswanathan Chet- 
tiar. P. W. 2 at Burma. 


It is also further found that this amount was 
utilised by the agent to discharge the V. T. 
firm's liability due to Moulmein C. T. M. N. 
R. M. N. N. This finding is not now seriously 
challenged by the respondent plaintiff, and 
indeed could not be in view of the unimpeach¬ 
able evidence on which the case of the defen¬ 
dants rests. The plaintiff therefore undoubtedly 
received the amount and had the full benefit 
of it. but for reasons best known to himself 
he has chosen to take up the attitude of calling 
upon the defendants to pay the amount twice 
over. The learned Subordinate Judge who tried 
the suit came to the conclusion that at the mate¬ 
rial time Burma was not an enemy territory, 
but as the payment was made in Japanese cur¬ 
rency it was not a valid payment. In the result 
he decreed the plaintiffs suit as prayed for 
and disallowed the claim of the defendants for 
a refund of the sum of Rs. 100 based on an 
agreement to refund the same. This question 
however is not now in appeal and need not be 
considered. 

(4) The questions raised in the appeal are: 

"1. Whether Burma was an enemy territory 
at the time of the payment? 

2 If Burma was an enemy territory whether 
the plaintiffs agent who admittedly ie- 
sided in Burma during the occupation of 
that territory by Japanese had authority 
to give a valid discharge? 

3. Whether the payment in Japanese cur¬ 
rency is valid? 


The last question does not present any diffi¬ 
culty. as it has now been brought to our notice 
by the learned advocate for the appellants that 
after Burma was restored to British jovern- 
ment an Act entitled the Japanese Currency 
(Evaluation) Act, 1947. (Burma Act No. XXXV 1 
(36) of 1947) was passed which validated Fo¬ 
ments made in Japanese currency during the 
occupation of Burma by the Japanese. Copies 
of this and other Acts were filed in this court 
as additional evidence with a petition to admit 
them in appeal. As these Acts have a material 
bearing, we think that this petition to admit 
these Acts as additional evidence should be 
granted. Section 4 of this Act says: 

“Notwithstanding anything contained in any 
other law for the time being in force, where 
any debt or obligation, whether contracted 
or'incurred before or during the Japanese 
occupation of Burma, had been paid or dis¬ 
charged wholly or partially in Japanese cur¬ 
rency notes during the Japanese occupation 
of the area where the payment was made and 


the payment had been accepted such pay¬ 
ment shall be deemed to be payment in legal 
currency notes of the same face value, as if 
the Japanese currency notes were legal cur¬ 
rency notes at the time the payment was 
made.” 


It therefore follows that if otherwise the pay¬ 
ment is to a person having authority to receive 
payment on behalf of the plaintiff, it cannot be 
treated as invalid on the ground that it was 
paid in Japanese currency. The real question 
therefore is whether P. W. 2 had authority to 
receive payment on behalf of the plaintiff and 
to give a valid discharge. The contention urged 
on behalf of the respondent-plaintiff is that by 
reason of the Japanese occupation c«f Burma at 
that time it became an “enemy territory”, that 
P.W. 2, the plaintiff's agent who lived in Burma 
at that time became an “enemy” and therefore 
under law the agency of P. W. 2 terminated. 


(5) The following dates are material in con¬ 
sidering the question whether Burma became 
an enemy territory, and these dates were 
agreed to by both parties as correct. On 8-12- 
1941 war was declared against Japan by Bri¬ 
tain and America. On 7th March 1942. Japan 
occupied Rangoon. On 4-5-1945, the British 
Armv retook Rangoon. On 6th August 1945 and 
8th August 1945, Hiroshima and Nagasaki were 
destroyed by atom bombs by the Americans. 
On 14-8-1945, the war in the East terminated. 

(6) The most important question is whether 
the agent of the plaintiff, P. W. 2, at the time 
he received payments from the agent of the 
defendant on 5-10-1944 had authority to give a 
valid discharge on behali of the plaintiff. That 
P W. 2 was the duly constituted agent of the 
plaintiff to carry on money-lending business at 
Rangoon on behalf of the plaintiff at the time 
War broke out and that he had continuea to 
act on behalf of the plaintiff by collecting debts 
and doing other acts on behalf of the plaintiff 
as his agent during the period Burma was in 
the occupation of Japanese cannot now be seri¬ 
ously doubted. 

The evidence of P. W. 2, the agent, is clear 
and unambiguous to establish that he was col¬ 
lecting rents and paying taxes in respect of 
the prooerty of the plaintiff during the period 
of War' He was also liquidating the debts of 
the business. Notwithstanding this evidence, 
however, an attempt was made by the learned 
advocate for the respondent to reopen the Ques¬ 
tion and reoudiate the agency in fact, but that 
attempt has failed in view of the evidence of 
P W 2 It is significant that the plaintiff him¬ 
self did not go into the witness box to repudi¬ 
ate the agency and even the power of 
if any. under which P. W. 2 acted was not pro¬ 
duced. 

The evidence of D. Ws. 1 and 2 to a large 
extent supports the case of the defence ana 
the account maintained by P. W. 2 during the 
period, produced by the plaintiff but exhibited 
^ the side of the defendants as Ex. D. 2, puts 
the matter beyond any doubt. The Pontiff 
made no serious attempt in the lnal wurt to 
deny the agency and the case, therefore, must 
proceed on the basis that P. W. 2 
in fact Whether that agency continued in w 
notwUI.standi.ig the fart that War todte out 
between England and Japan and Burroa was 
Sfed by japan is the only question that 

remains to be determined 
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(7) The argument that the agency of the 
agent terminated by reason of the occupation 
of the territory by Japan is founded on the 
common law doctrine of England which, u was 
contended applies to British India at least Ly 
way of justice, equity and good conscience. Re¬ 
liance was also placed upon the Defence of 
India Rules made by the Government of India 
prohibiting trading with the enemy hv virtue 
of the power vested in the Government under 

} the Defence of India Act, 1939. 

(8) For a proper appreciation of the conten¬ 
tions urged on either side it is necessary to 
have a correct perspective of the English com¬ 
mon law doctrine relevant for the purpose of 
the case. 

(9) The English common law was recently 
subjected to a critical and. if one may say so 
with respect, to a careful examination bv the 
House of Lords in ‘SOVFRACHT (V/O) CASE’. 
(1943) A. C. 203, and the masterly exposition 
of the subject, particularly in the classic 
speeches of Lord Wright and Lord Porter, has 
lightened, to a large extent, our task. It is 
unnecessary therefore to traverse the same fie'd 
once again by subjecting the authorities on the 
subject to a detailed examination. 

(10) Total War with its incidence of mass¬ 
acre of innocent men, women and children and 
large-scale destruction of property by pervert¬ 
ing the knowledge of science for devising ways 
and means of destruction in a brutal manner 
is the product of modern civilisation, if civilisa¬ 
tion it can be called. The principles regulating 
intercourse between residents of uelligo.-ent 
states are not part of international law but are 

• part °* municipal law of every countrj 
They are to a large extent supplemented and 
modified very often by Trading with the Enemy 
Acts and the rules, regulations and proclama¬ 
tions promulgated under the power conferred 
under such Acts. 

(11) There are two fundamental principles of 
tngush common law which are made appli¬ 
cable to enemy subjects in time of war. The«e 
principles though separate are closely connect¬ 
ed as the basis on which they are founded is 

As stated W Lord Wright in SOV- 
FRACHT (V/O) CASE’, (1943) A. C. 203 at p. 
these principles are: 

“One is that he (enemy subject) is denied r.c- 
2*3 to the English courts, the other is that 
subjects are prohibited from trading 
with him and from all intercourse or com¬ 
munication across the line of war. Both prin- 

w eS o ^ P ! n i 0 u ruie ? ? f municipal 

law, and both have their foundation in th“ 
ancient common law.” 

In their origin these principles seem to have 

Sm, n M UI?de o ° n u public Ptffcy and thev have 
now obtained such an absolute character that 

it is not now open to reject their application by 
a scrutiny of public policy. The rule against 
trading with an enemy is considered as a bel¬ 
ligerent weapon of self-protection nnd is aimed 

L C ?- b i g , ^ resourc «s of the enemy l n 
Openheims International Law, Vol. II at naves 
Mand 262 these rules are simmariL , S P &l! 1 

“Formerly the rule prevailed everywhere that 
, subject had no ‘Persona standi in 
outbre° a k and f W3S ' therefore - ‘iPSO ^cto’ by the 
22 ® f war prevented from taking or 
defending proceedings in the courts This 


rule dated from the time when war was con¬ 
sidered such a condition between belligerents 
as justified hostilities by all the subjects of 
one belligerent against all the subjects of the 
other, tne killing of all enemy subjects irres- 
pective of sex and ago. and. at anv rate, the 
confiscation of all private enemy property. 
War in those times used to put enemv sub¬ 
jects entirely ’ex lege’, and it was onlv a 
logical consequence from this princiole that 
enemy subjects . could not sustain ’persona 
standi in judieio. Since the rule that enemy 

ent ^' e!y ,' eX le « e ' has everywhere 
xanisned the rule that they might not take 

or defend proceedings in the courts had in 
countries such as Austria-Hungarv. 
Gennany, Holland and Italy, likewise vanish¬ 
ed before the World War. But in Great Bri- 
tain and the United States of America the 
gen.-ral rule that enemy subjects are pre- 
ented from taking legal proceedings still 
survives, though qualified, as we shall see bv 
many exceptions.” ,The exceptions are omit- 
ted as not being relevant) * w $ 

"?^ re B 'v 5° rld War - following Bynkershock 
most British and American writers and cases’ 

Tin!?,? 0 ™ - french and German writers 
assert.d the existence of a rule of Interm- 

lv^trirW that a !> intercourse, and especial- 
trading, was ipso facto’ by the outbreak 
Of war prohibited between the subjects ofthe 
belligerents, unless it was permitted under 

&rSafaMi 

and that all contracts cSSSdMbStSttS 

breik^of <> Wa the t, bell ' gerents before ,he out- 

1 YS2S- 

‘ 'SSmSS 1 the 6 SS? °j 

2 1 *'- aooording to which belligerents were 
empowered to prohibit by special orders ill 
trade between their own and enemy subjects 

when^fhf S !f rt . ,0n i wer? remnants of the time 

fv ^ '^^nnl^or was'not^leare 

S ence of ever, state lo Start’ bv fflK' 

SfiJSSSj and S eS4rtd^“7- 
tween its own and enemv sublets’ ? S ’ ^ 

the enemy territory or enem? SSSKd*t2£ 


When differences between 

at which both parties resort to h P01nt 

Mo £ 

«a« ^ JugUg 
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against each other until one of the two has 
been brought to accept such terms as his 
enemy is willing to grant." 

This definition has judicial approval in DRIE- 
FONTEIN CONSOLIDATED GOLD MINES 
LTD. v. JONSON\ (1900) 2 Q. B. 339 at p. 343. 
War. therefore, is a 

“contest between two or more states through 
their armed forces with the ultimate object of 
each contestant or each contestant group van¬ 
quishing the other or others and imposing his 
own conditions of peace.” 

(14) Who is an Enemy? It is important to 
consider the test which determines the enemy 
character of a person. Under the law in Eng¬ 
land the test of enemy character is not nationa¬ 
lity but residence or even living in enemy ter¬ 
ritory for whatever purpose it may be. It is not 
necessary that the person, even if he is a Bri¬ 
tish subject, should have a domicile in the 
sense of the civil law, viz., th? place of a man’s 
permanent house, or even of an indefinite resi¬ 
dence. If a person, whether a neutral or a Bri¬ 
tish subject, lives in enemy territory even for 
purposes of business, he is treated in law as 
an “enemy subject." Of course what applies 
to enemy territory applies equally to enemy oc¬ 
cupied territory. The test of enemy character 
has nowhere been so clearly laid down as by 
Lord Lindley in MONSON v. DRIEFONTEIN 
CONSOLIDATED MINES LTD.’. (1902) A. C. 
484 at page 505 where the learned Lord sum¬ 
marised the tests in these words: 


“When considering questions arising with an 
alien enemy, it is not the nationality of a per¬ 
son. but his place of business during war 
that is important. An Englishman carrying on 
business in an enemy’s country is treated as 
alien enemy in considering the validity or 
invalidity of his commercial contracts: ‘Me 
CONNELL v. HECTOR*. (1802) 3 B & P 133: 

6 R. R. 724. Again, the subject of a State at 
war with this country, but who is carrying 
on business here or in a foreign neutral 
country, is not treated as an alien enemy: 
the validity of his contracts does not depend 
on his nationality nor even on what is his 
real domicile, but on the place or places in 
which he carries on his business or busi¬ 
nesses; ‘WELLS v. WILLIAMS*. 9 W. 3: 1 Id. 
Raym. 282. As observed by Sir William Scott 
in ‘THE YONGE KLASSINA*. (1804) 5 Ch. 
Rob. 302-3 a man may have mercantile con¬ 
cerns in two countries, and if he acts as 
merchant of both he must be liable to be 
considered as a subject of both with regard 
to the transactions originating, respectively 
in those countries. That he has no fixed 
counting house in the enemy’s country will 
not be decisive. See also 'The Portland (1800) 
3 Ch. Rob. 41.” 

From this passage it is evident that the term 
"domicile” is used in a twofold sense; or.e is in 
relation to the person without reference to his 
commercial intercourse and the second is in 
regard to the place of business which is styled 
by Dicey as i “commercial domicile” of a per¬ 
son. In particular cases the two domiciles of 
persons mav be the same, or may be different, 
but it is impossible to ignore the distinction. 
The subject is more elaborately discussed by 
Professor Mcnair on Legal Effects of War in 
Chapter li. In Halsbury s Laws of England. 
2nd Edn. (Lord Hailsham). at page 447 it is 
stated that 


“An alien enemy is one whose Sovereign or 
State is at war with the Sovereign of Eng¬ 
land, or one who is voluntarily resident or 
who carries on business in an enemy’s coun¬ 
try even though a natural-born British sub¬ 
ject or a naturalised British subject.** 

In the case of a company incorporated in the 
United Kingdom as stated in Volume I of Hals- 
bury*s Laws of England, at page 447: 

“It does not become an alien enemy merely 
because its shares are held by alien enemies, 
but becomes an alien enemy if its agents or 
the persons in ‘de facto* control are alien ene¬ 
mies or if it carries on business in an enemy 
countrv. ‘DAIMLER CO. LTD. v. CONTI¬ 
NENTAL TYRE AND RUBBER CO. LTD.*, 
(1916) 2-A.C. 307. The same applies to a com¬ 
pany incorporated in an allied state. A com¬ 
pany incorporated in an enemy country is an 
alien enemv regardless of how its shares are 
held.’* 

In ‘SOVFRACHT (V/O) CASE’, (1943) AC 203 
Viscount Simon L. C. defined a subject of a 
state at War with England as “a person of what¬ 
ever nationality, who is carrying on business 
in, or is voluntarily resident in, the enemy’s 
country" and he pointed out at page 211: 

“1. The test of ‘enemy character’ is funda¬ 
mentally the same whether the question 
arises over a claim to sue in our courts, 
or over issues raised in a court of prize, 
or over a charge of trading with the 
enemy at common law. 

2. The test is an objective lest, turning on 
the relation of the enemy power to the 
territory where the individual voluntarily 
resides or the company is commercially 
domiciled or controlled. It is not a ques¬ 
tion of nationality or of patriotic senti¬ 
ment.” 


(15) In the same case Lord Wright at p. 219 

‘Before examining the relevant authorities I 
should explain that the test which has been 
taken of enemy character in English law is 
not nationality, but domicile in the sense oi 
settled residence or in the case of traders 
commercial domicile. Domicile in the strict 
legal sense is not necessarily relevant. Some 
of these cases were decided in the Frize 
Court, others in courts of common law. How¬ 
ever the right to sue or prosecute an ^action 
in Court, the right to claim to be . e * e mPt 
from seizure and condemnation in prize, 
HaWlity to punishment for the offence of 

pe" SLSdSSft V 

mination to free his country whenever he 

t follows from these authorities that the enemy 
haracter of a person under English common 
attaches to a person, irrespective of his 
atinnality or his domicile, if he is living 
esiding in enemy territory or enemy occup 
erritory and the test is an objective test « 
lending upon facts. The domicile of a P 
nay be in the civil law sense or a commercial 
lomicile, but is used in both cases m iU h ^ 
r territorial sense and not necess 

in which it is understood under Livn 
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Webber in his book on the Elleet of War on 
Contracts, 1946, Edn. discusses this topic in 
Chapter III at page 89. 

(16) It becomes now necessary to consider 
the more difficult question of the nature of oc¬ 
cupation required for purposes of these tulcs 
to change the national character of a State to 
constitute an enemy-occupied territory. There 
is no difficulty in determining an "enemy terri¬ 
tory”. It is the area under the sovereignty of 
a power at war and of which it is the owner 
of the soil. What is the quality of occupation 
required to make a territory occupied by an 
enemy "an enemy-occupied territory” for the 
purpose of the common law? 


The Trading with the Enemy Act. 1939 and 
its counterpart in India, sub-rule (2) of Rule 2 
of the Defence of India Rules, substantially 
agree and include within the definition the area 
"in the occupation of a power with whom His 
Majesty is at War”. The occupation required 
to constitute a territory an enemy-occupied ter¬ 
ritory has been the subject-matter of judicial 
decisions, English and American, and the opin¬ 
ions of Sir William Scott, who was later Lord 
Stowell, and of Marshall C. J. of the United 
States, as well as of Lord Kingsdown in the 
well-known ‘GERAS1MOS CASE f('REMIDI v 
POWELL’), (1857) 11 Moore P.C. 88 (PC) have 
been subjected to a critical examination by 
Lord Wright and Lord Porter in the ’SOV- 
FRACHT (V/O) CASE’. 1.913 A.C. 203 and the 
House of Lords in a way differed from the view 
af Lord Kingsdown in ‘GERASJMO’S CASE’, 
(1857) 11 Moore. P. C. 88. 

(17) An occupation of a territory by the 
enemy may be an occupation for military or 
strategic purpose and the territory may be sub¬ 
jugated by the hostile force which occupies it 
so as to subject it to such control as it may 
think fit to exercise, or it may, having occupied 
n by cession or conquest or some other means 
permanently or temporarily have incorporated 
it with the territory ever which the enemy has 
undisputed sovereignty. There may yet be an in¬ 
termediate position where the enemy without 
actual and formal annexation of the territory 
may hold the dominion and control over the 
territory for a sufficiently long period and the 
occupation may be of such relatively perma- 
nent character as to indicate an intention to 
hold it. The belligerent State may in such a 
case assume some kind of administration over 


An occupation of this character is something 
more than mere occupation for military pur¬ 
poses and falls short of complete annexation or 
Incorporation with its own territory. Of these 
three possibilities Mr. Lushington. a Judge of 
“e Admiralty Court, who decided the case in 
GERASmO, (1857) 11 Moore. P. C. 88 in the 
the first instance accepted the first position He 
said, 

"So long as any territory is in possession of 
the enemy I apprehend that the law declares 
that all the inhabitants thereof, and all the 
persons resident therein and carrying on 
trade are to be considered as enemies in res- 
pect of that trade.” 

This view has been regarded by all the autho¬ 
rities as erroneous and an oecuoation of such 
a nature has not the effect of altering the 
national character of the territory. The second 
view was held by the Right Hon. T. Pemberton 


Leigh, afterwards Lord Kingsdown. in the 
'GERASIMO’S CASE’, (1857) 11 Moore P.C. 88. 
The intermediate view has been established by 
the decision of the House of Lords in ’SOV- 
FRACHT (V/O) CASE’ (1913) A.C. 203. Whea¬ 
ton cn_ International Law. Vol. II, 6th Edn. at 
page 780 points out ihe distinction between 
"occupation” and “conquest" in these words: 

"Further, just as invasion must be accompanied 
by certain essential conditions in order that 
it may be transformed into occupation, so 
must military occupation be accompanied by 
certain necessary conditions in order that it 
may ripen into conquest. Formerly, as we 
have pointed out above, the invader assumed 
the larger rights of an occupant, and the oc¬ 
cupant assumed the still larger rights of a 
conqueror. But now there is a line of 
demarcation between these stages. Conquest 
or complete subjugation implies the perma¬ 
nent subjection of the occupied country to 
the sovereign of the occupying forces, with 
the intention that this territory shall be an¬ 
nexed to the dominions of the new sovereign 
and shall henceforth be considered as a con¬ 
stituent portion thereof; that is. conquest de¬ 
pends on "firm possession” together with the 
intention and the capacity to hold the terri¬ 
tory so acquired. 


The rights under occupation, then, cannot 
be co-extensive with those of sovereignty. 
The rights acquired are due to the military 
exigencies of the invader, and consequently 
are only provisional. The local inhabitants do 
not owe the occupant even temporary alle¬ 
giance: and the national character of the 
locality is not legally changed. 

This view has long been adopted bv Bri¬ 
tish Courts. Thus in the ’GERASIMO’S CASE’, 
11 Moore P. C. 88 the Privy Council pointed 
out that in order to convert a friendly or 
neutral territory into an enemy territory, it 
was not sufficient that the territory in ques¬ 
tion should be under hostile occupation and 
subjected to the control of a hostile power; 
some additional element was necessary, e. g. 
cession or conquest, whereby the territory was 
incorporated with and made part of the domi¬ 
nions of the invader. This principle was 
adopted not only by the British Prize Courts, 
but also in the Courts of common law. Lord 
Stowell emphasised the distinction between 
a hostile occupation and possession clothed 
with a legal right by cession or conquest, or 
confirmed by lapse of time." 


In the 7th Edn. of Wheaton’s International law 
Vol. II, pages 233 and 234. the same definition 
of conquest is retained. The point for conside¬ 
ration. therefore is. is there a substantial differ¬ 
ence between the view of Lord Kingsdown in 
■GERASIMO’S CASE’. (1857) 11 Moore PC 88 as 
to what is required to be established to change 
the national character of the territory and the 
view expressed by the House of Lords in ‘SOV- 
FRACHT (V/O) CASE*. (1943) A.C. 203. 


< 18 > 1? ‘ he ‘GERASIMO’S CASE’. (1857) 11 
Moore P. C. 88 a cargo of corn owned by cer¬ 
tain residents of Galatz in Moldavia was ship- 
ped by a ship carrying Wallachian colours and 
when the ship was coming out of the mouth of 
the Danube was seized by the British for a 
breach of the Black Sea blockade and one of 
; he t .i’ u J estl ° ns w as whether the seizure was 
justified. In the Court of Admiralty, Right 
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Hon. Dr. Lushington held that Moldavia was in 
the possession of the Russians who were then 
enemies and as trade by the enemies was pro¬ 
hibited the seizure was justified. On appeal to 
the Privy Council this decision was reversed 
by Lord Kingsdown. 

The Russian Minister made a declaration that 
the occupation of Moldavia and WaJlachia by 
Russia was only for a military purpose con¬ 
nected with strategical considerations and dis¬ 
claimed an intention on the part of Russia 
either to prolong indefinitely the occupation or 
to establish herself there in a permanent man¬ 
ner or to incorporate the principalities with her 
own dominions or throwing the sovereignty of 
the Ottoman Government. On these facts’ the 
Privy Council had to consider whether by rea¬ 
son of such occupation the national character 
of the territory was altered so as to constitute 
it an ‘ enemy-occupied” territory. In arriving at 
a contrary conclusion, differing from that of Dr. 
Lushington, Lord Kingsdown relied upon the 
law as stated by Lord Stowell in some of the 
decisions. In ‘GERASIMO’S CASE*. (1857) 11 
Moore P. C. 88 at page 96 it is observed: 

“Upon the general principles of law applicable 
to this subject there can be no dispute. The 
national character of a trader is to be decid¬ 
ed for the purposes of the trade, by the 
national character of the place in which it is 
carried on. If a war breaks out. a foreign 
merchant carrying on trade in a belligerent 
country has a reasonable time allowed him 
for transferring himself and his property to 
another country. If he does not avail him¬ 
self of the opportunity, he is to be treated, 
for the purposes of the trade, as a subject of 
the power under whose dominion he carries 
it on and. of course, as an enemy of those 
with whom that power is at War. Nothing 
can be more just than this principle; but the 
whole foundation of it is, that the country in 
which the merchant trades is enemy’s 
country.” 

“Now the question is, what are the circum¬ 
stances necessary to convert friendly or neu¬ 
tral territory into enemy’s territory? For this 
purpose, is it sufficient that the territory in 
question should be occupied by a hostile force, 
and subjected, during its occupation, to the 
control of the hostile power, so far as such 
Power may think fit to exercise control; or 
is it necessary that, either by cession or con¬ 
quest, or some other means, it should, either 
permanently or temporarily, be incorporated 
with, and form part of, the dominions of the 
invader at the time when the question of 
national, character arises? 

It appears to their Lordships that the first 
proposition cannot be maintained. It is im¬ 
possible for any Judge, however able and 
learned, to have always present to his mind 
all the nice distinctions by which general 
rules are restricted; and their Lordships are 
inclined to think that, if the authorities which 
were cited and so ably commented upon at 
this Bar had been laid before the Judge of 
the Court below, he would, perhaps, have 
qualified in some degree the doctrine attri¬ 
buted to him in the judgment to which we 
have referred.” 

In order to establish the meaning of the term 
“dominions of the enemy” the Privy Council re¬ 


lied upon the opinion of Lord Stowell in the 
case of The “Fama” 5 Rob. 115 thus: 


“In order to complete the right of property 
there must be both right to the thing and 
possession of it; both ‘jus ad rem’ and ‘Jus in 
re’. “This”, he observes “is the general law 
of property, and applies, I conceive, no less 
to the right of territory than to other rights. 
Even in newly discovered countries, when a 
title is meant to be established, for the first 
time, some act of possession is usually done 
and proclaimed as a notification of the fact. 
In transfer, surely, when the former rights of 
others are to be superseded and extinguished, 
it cannot be less necessary that such a change 
should be indicated by some public acts, that 
all who are deeply interested in the event, as 
the inhabitants of such settlements may be 
informed under whose dominion and under 
what laws they are to live.” 


It was pointed out later in the course of the 
judgment that the national character of a place 
is not changed by the mere circumstance that 
it is in the possession and under the control of 
a hostile force and that this principle was acted 
upon by the Lords of Appeal in the ‘ST. DO¬ 
MINGO CASES’, of the “Dart” and “Happy 
Couple” where the rule operated with extreme 
hardship. The same is the opinion of Lord Sto¬ 
well in the “Manilla”, (1808) Edw. 1, where 
it was held on the facts of that particular case 
that there was no declaration of any sort by 
the British to constitute the Island, of St. Do¬ 
mingo an enemy territory. 


In order to further reinforce this conclusion 
the Judicial Committee relied on ‘DONALDSON 
v. THOMPSON’. (1808) 1 Camp 429, and the 
opinion of Lord Stowell in the case of The 
“Bolletta”, (1809) 1 Edw. 171. At page 100 it 
is pointed out that Lord Stowell recognised in 
The “Bolletta” (1809) 1 Edw. 171 the distinc¬ 
tion between hostile occupation and possession 
clothed with a legal right by cession or con¬ 
quest, or confirmed by length of time. As the 
occupation by the Russians in the case before 
the Privy Council was only a military occupa¬ 
tion for strategical considerations, it was held 
that Moldavia was not an enemy territory. No 
doubt the Judicial Committee in that case did 
not refer to the other cases decided ,by Lord 
Stowell, particularly The ‘HOOP’, (1799) 1 C. 
Rob. 196 and the other decisions adverted to 
in the judgment of Lord Wright in the SOV- 
FRACHT (V/O) CASE’. (1943) A C 203. In the 
‘SOVFRACHT (V/O) CASE’. (1943) A. C. 203 
Lord Wright summarised the opinion of Lora 
Stowell after an examination of the decisions 
in these words: 

‘•It is I think, clear that in these and other 
like cases Lord Stowell’s opinion was that a 
territory changed its national character and 
acquired that of the conqueror if there were 
effective subjugation and firm possession with 
the intention of keeping the conquest, even 
though in the event the dominion of the con¬ 
queror was temporary and even though there 
was not either formal annexation or cession 
What had to be considered was the nature of 
the occupation. A mere occupation in tne 
course of and for purposes of military opera¬ 
tions' did not change the ^ a, ‘°"? 1 h c t h h a e r ^ t S uQ 
These were cases in prize in which the issue 
was enemy or not enemy, but the same test 


\ 
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was applied in a different connexion in The 
•Foltina’, (1814) 1 Dod. 450.” 

Marshall C. J. in ‘BENTZON v. BOYLE 1 . 9 
Cranch 191 known as ‘Thirty Hogsheads of 
Sugar Case’ stated the principle thus: 
“Although acquisitions made during war are 
not considered as permanent until confirmed 
by treaty, yet to every commercial and bel¬ 
ligerent purpose, they arc considered as a 
part of the domain of the conqueror, so long 
A as he retains the possession and government 
of them. The island of Santa Cruz, after its 
capitulation, remained a British Island until 
it was restored to Denmark". 

To the same effect was the opinion of Story J. 
also of the Supreme Court of the United States, 
in the case of ‘UNITED STATES v. RICE 1 , 
(1819) 4 Wheat 246. Lord Wright and the other 
law-Lords, particularly Lord Porter, disagreed 
with the view of Lord Kingsdown. The extreme 
view of Lord Lushington was rejected as stat¬ 
ing the law too widely without any qualifica¬ 
tion. Lord Wright pointed out that Lord Kings¬ 
down did not consider the view of Lord Sto- 
well in The ‘Hoop’ (1799) 1 C. Rob. 196 and Mar¬ 
shall C. J. in ‘THIRTY HOGSHEADS OF 
SUGAR’, 9 Cranch 191. He however did not 
dissent from the ultimate conclusion of Lord 
Kingsdown on the facts of the case as the cc- 
cimation in question by the Russians of Molda¬ 
via was purely of a temporary nature and for 
strategical purpose. After quoting the state¬ 
ment of law by Lord Kingsdown in ‘GERA- 
SIMO’S CASE 1 , (1857) 11 Moore P. C. 88 which 
is already extracted in this judgment, the 
learned Lord in his speech observed: 

► “The former sentence may be taken to des¬ 
cribe what has been called belligerent occu¬ 
pation, which would not generally be regard¬ 
ed as changing the national character of the 
territory, but one reading of the alternative 
contained in the second sentence would seem 
to exclude cases like the occupation bv the 
British of Heligoland and the captures in the 
West Indian Islands in the French War or 
the subjugation of European countries by the 
Germans in the present War. A conquest 
during war may in a sense be temporary, as 
was that of Demerar by the French, and may 
be reversed either by reconquest or by sur¬ 
render, but if while it lasts there is what is 
called firm possession for a sufficient period 
with the intention of keeping it unless it is 
reconquered or surrendered the national cha¬ 
racter of the place will generally, at least 
for the time, be changed. 

Perhaps Lord Kingsdown’s language means 
no more than that when he speaks of a ter¬ 
ritory being temporarily incorporated with & 
forming part of the dominions of the invader 
at the material time. If it is so construed it 
is m harmony with the earlier decisions and 
is unexceptionable. It is clear on the facts 
mat the Russian occupation of Moldavia was 
no more than a temporary military and stra¬ 
tegical occupation. But if Lord Kingsdown 
makes the change in national character de¬ 
pend on formal acts or declarations it would 
not, in my opinion, be consistent with recog¬ 
nised authorities. The issue depends c-n fact 
not on form." 

The test laid down by Lord Wright in this 
Practically amounts to what is described 

««J?!l eat0r \. as ,^ e essence of “conquest”. Lord 

Kingsdown by himself did not insist upon any 


particular form or a formal act of declaration 
in order to bring about a change in the cha¬ 
racter of the territory. It was Lord Stowell in 
The “Fama” 5 Rob. 115 case who stated that 
there should be some public act in order to 
bring about the transfer the object being to 
give due publicity to the inhabitants of such 
settlements who are certainly interested in 
knowing under whose dominion and under 
which laws they were to live. What is insisted 
on by Lord Wright is not mere occupation, but 
subjugation: 

“This would show" to quote Lord Wright 
again, ‘‘that a mere temporary occupation, for 
instance, by a military force in the conduct 
of belligerent operations, is not enough. If 
the territory is to be deemed enemy territory, 
it must be subjugated, not merely occupied. 
It must be held under the dominion and con¬ 
trol of the enemy for a period sufficient to 
give the occupation a settled and relatively 
permanent character and to show the inten¬ 
tion to keep it. 


I do not think that the cases require that 
there should be formal acts, such as a cession 
by treaty or a public declaration of annexa¬ 
tion. The matter must be decided as a ques¬ 
tion of fact with due regard to the character, 
purpose and intention of the occupation and 
the degree of dominion exercised. All acqui¬ 
sitions in war may be temporary. They may 
be abandoned on peace being declared, or 
surrendered or retaken under the pressure of 
superior force, but there is a sharp distinc¬ 
tion between an occupation of territory by 
armed forces for strategical and temporary 
purposes and an occupation of territory as 
being a settled acquisition." 

On the facts of the case before the House of 
Lords there was no difficulty in coming to the 
conclusion that Holland was an enemy-occupied 
territory as no evidence was given as to the 
actual status of Holland at that time, and the 
case proceeded up to the stage of the House 
of Lords on the footing that Holland was oc¬ 
cupied and was under the dominion of the Ger¬ 
mans. No doubt, as in the case of Burma 
whose Governor shifted to Simla, the Dutch 
Government was established in and recognised 
by Great Britain, and, in fact continued its ‘de 
jure’ existence in Great Britain. It was also 
found that the Germans did not intend to re¬ 
linquish their possession of Holland unless 
forced to do so. The subjects of Holland, there¬ 
fore, were forced to submij to the German yoke 
much against their will and had to wait for 
their day of deliverance. Lord Porter in deal¬ 
ing with the question opined that it was diffi¬ 
cult to give a definite answer to the question 
so as to cover all cases: 

“The solution" according to him “depends on 
the quality of the occupation, to be judged by 
the time it endures, the amount of control 
exercised, and the extent to which the for¬ 
mer Government is superseded. These con¬ 
siderations are ‘in his opinion’ the solution of 
the apparent conflict between the cases in 
which the inhabitants of occupied territory 
have been held to be alien enemies and those 
in which the opposite view has been taken.” 
After quoting the passage from the judgment 
of Lord Kingsdown in the ‘GERASIMO’S CASE’. 
(1857) 11 Moore P. C. 88 Lord Porter express¬ 
ed his disagreement with the statement of the 
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law contained in that judgment in the follow¬ 
ing words.: 

“In terms this statement would seem to re¬ 
quire a formal cession or conquest followed 
by a permanent or temporary incorporation 
of the occupied territory with the enemy 
state to make the inhabitants of the occupied 
territory enemy aliens as regards a country 
at war with the occupying power, and would 
seem to assert that to bring about this result 
it is not enough that the territory is occupied 
and controlled by the enemy, however com¬ 
plete the occupation and unlimited the con¬ 
trol. If this be the meaning of Lord Kings- 
down’s words. I should not agree with them, 
but he was speaking with reference to the 
facts of the case under consideration in which 
it could not be said that there was even an 
attempt at civil control of the occupied pro¬ 
vinces. 

It is enough, in my view, if it appears 
from the known circumstances, that the civil 
and military jurisdiction of the country is 
being exercised by the enemy to the exclu¬ 
sion of the former civilian rulers. Indeed, 
I can imagine a case where, though lip ser¬ 
vice was paid to the legal government of a 
country, yet in practice control was so exer¬ 
cised by an occupying power that in sub¬ 
stance the territory formed part of the domi¬ 
nion of the enemy. At the present time 
when in international affairs formal acts have 
been largely dispensed with either as a pre¬ 
liminary to or during the course of a war. 
when declarations of war have ceased to be 
made and invasion follows immediately on 
declarations of friendship or neutrality, it is. 
in my view, essential to regard substance & 
not form.” 

Viscount Simon L. C. expressed his view on 

this question in proposition 4 in ‘SOVFRACHT 

;<V/0) CASE’, (1943) A.C. 203 at p. 211 thus: 

“But this is not always or absolutely so. It 
depends on the nature of the occupation, and 
on the facts of each case. If, as a result of 
the occupation, the enemy is provisionally in 
effective control of an area at the material 
time and is exercising some kind of Govern¬ 
ment or administration over it, the area ac¬ 
quires “enemy character”. Local residents 
cannot sue in our courts and goods shipped 
from such an area have enemy origin; see 
Marshall C.J. in the THIRTY HOGSHEADS 
OF SUGAR’, BENTLON v. BOYLE’, 9 Cranch 
191, at page 195. 

If, on the other hand, the occupation is of 
a slighter character—for instance, if it is inci¬ 
dental to military operations and does not 
result in effective control the case is differ¬ 
ent, as in ‘CREMIDI v. POWELL’, (1857) 11 
Moore P. C. 88. I would adopt the observa¬ 
tions of my noble and learned friend Lord 
Wright on this decision, for I agree that, 
while, Dr. Lushington’s statement of the law 
went too far in one direction, Lord Kings- 
down (then the Right Hon. Thomas Pember¬ 
ton Leigh) in delivering the judgment of the 
Privy Council reversing the decision of the 
Pri-c Court, in one passage went unneces¬ 
sarily far in the other. In the present case, 
the occupation of Holland by Germany is 
plainly, as things stand, of the more absolute 
kind.” 


(19) From the foregoing discussion, it would 
follow that the only difference between the 
House of Lords and Lord Kingsdown is this, 
that a formal declaration of a conquest, cession 
or annexation is not needed to change the 
national character of the territory according to 
the House of Lords. Lord Kingsdown in terms 
does not himself express and insist on such for¬ 
mality though Lord Stowell laid down that re¬ 
quirement in the case of The “Fama” 5 Rob. 
115. 

The essence, however, of the two views is 
that the occupation must be an effective occu¬ 
pation with the intention to hold it as if by 
conquest. It must be total subjugation. The 
civil and military administration over the 
country must be exercised by the enemy to the 
exclusion of the former government. The occu¬ 
pation should not be of the slightest character 
for military or strategical reasons, but of the 
more comprehensive nature. The enemy must 
have effective control though provisional and 
must treat it as a settled acquisition. If the oc¬ 
cupation is in a fluid state, swinging back¬ 
wards and forwards, as in the case of Korea at 
present, the national character of the territory 
would not be altered. This approximates to 
the test laid down by Wheaion in defining what 
constitutes conquest. 


(20) The question of change of the character 
of the territory, therefore, must be determined 
on the facts of each case and inferred from the 
evidence available in the case. The decision in 
‘SOVFRACHT (V/O) CASE.’ (1943) A.C. 203 
proceeded practically on the assumption that 
the control by Germany of Holland was effec¬ 
tive. The intention to keep the territory as an 
acquisition and the character of occupation 
must be inferred from the facts as satisfied by 
evidence as pointed out by Lord Greene M. R. 
in the later decision in ‘ANGLO INTERNA¬ 
TIONAL BANK LTD., IN RE’, (1943) Ch. 233. 
He states at page 241 “ 

“Such an intention was. Lord Wright says (in 
‘SOVFRACHT (V/O) CASE’, (1943) AC 203) 
one of the matters which before the House 
were treated as of “common notoriety”. On 
what facts or information this treatment was 
based does not appear, but, if an intention ox 
this character is a necessary element we are 
not sure to what extent the court is entitled 
in a case like the present where there is no 
opposition to treat as notorious matters on 
which it has no information except what 
mav be gathered from official publications 
and the public press. Thus, we do cot see 
how we can assume that the enemy intends 
to “keep" France, or Belgium, or Greece, or 
the channel Isles, in the sense of incorporat¬ 
ing them permanently in his possession. 

We cannot, however, think that the expres¬ 
sion “keep” was intended by Lord Wright to 
be used in this sense. One object of the com¬ 
mon law rule is to prevent advantage to the 
enemy. Such an advantage may accrue V 
the occupation is of a character which enables 
the enemy to deal with the inhabitants of 
the occupied country and their civd nghts 
in such a way as to secure profit to himseii, 
whatever his ultimate intentions as to tne 
future of the occupied country may be it is 
for this reason that a mere ™ lita .7 h ° h C S« 
tion is insufficient to brand the inhabitants 
as alien enemies since such an occupation 
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does not affect the civil rights of the inhabi¬ 
tants beyond what may be necessary for the 
purpose of conducting military operations. 
That we are right in construing the word 
“keep” as used by Lord Wright in a restrict¬ 
ed sense is. we think, shown by a considera¬ 
tion of the opinions of the other members of 
the house.” 

Then he quotes the opinions of Lord Atkin. 
Lord Thankertcn, and Lord Porter and then 
concludes : 

“In view of these expressions of opinion we 
hope that we are justified in reading the 
language of Lord Wright in a way which will 
bring it into conformity with that used bv the 
other members of the House who, while 
agreeing with his opinion, expressed Iheir 
own views in dilferent language. But even 
so, apart from the special case of Monaco, 
we have no evidence of the nature of the 
occupation." 

In view of the fuller exposition of the law on 
the subject by the House of Lords in 'SOV- 
FRACHT (V/O) CASE’. (1943) A.C. 203 it is 
unnecessary to refer to the decisions in The 
‘GUTENFELS’ (1916) 2 A.C. 112. 'SOCIETE 
ANONYME BELGE DES MINES D’ AL.JUS- 
TREL v. ANGLO BELGIAN AGENCY I.TD ' 
(1915) 2 Ch. 409 and 'THE LEONORA’. (1919) 
A.C. 974. McNair discusses the topic of what 
amounts to belligerent occupation of a territory 
by the enemy at pages 322 to 329. 

(21) The common law of England has esta- 
bushed the doctrine of non-intercourse between 
residents in belligerent states during a state of 
war. In America, however, the prohibition 
against intercourse is confined to commercial 
intercourse, though the decisions cannot be said 
to be altogether uniform. In The 'RAPID' 8 
Craneh 155 , a nd The ‘EMULES’. (1813) 1-Gall 
563 there are dicta to the effect that all inter¬ 
course is prohibited between citizens of bellige- 
States. Gray J. however in 'KERSHAW 
v. KELSEY’, 100 Mass 561 the leading case on 
the subject, which has been since followed, res¬ 
tricted the intercourse of their citizens with 
their enemy to commercial intercourse. After 
reviewing the principal English and American 
authorities, the learned Judge stated the law in 
these terms: 

JJ}® * aw . °f nations as judicially declared, pro¬ 
hibits all intercourse between subjects of the 
two belligerents which is inconsistent with 
the state of war. between their countries This 
includes any act of voluntary submission to 
the enemy, or receiving his protection as well 
as any act or contract which tends to increase 
his resources and every kind of trading or 
commercial dealing or intercourse, whether 
by transmission of money or goods, or orders 
for the delivery of either between the two 
countries, directly or indirectly, or through 
the intervention of third persons or partner¬ 
ships or by contracts in any form looking 
to, 01 involving such transmission, or by in¬ 
surances upon trade by or with the enemy.” 

•‘Beyond the principle of these cases th“ 
prohibition has not been carried by judicial 

At J his stag® of the world when 
all the tendencies of the law of nations are 
to screen individuals and private contracts 
from injury or restraint in consequence of 
war between their governments we are not 
oisposed to declare such contracts unlawful 


as not having been heretofore judged to be 
inconsistent with a state of war.” 

(22; It has been authoritatively decided, how- 
Court of Appeal in England in 
•ROBSON v. PRE.MIER OIL AND PIPE LINE 
CO. LTD.’, (1915; 2-Ch. 124 that the prohibition 
ot common law of intercourse with an alien 
enemy is not limited to commo-ch! intercourse 

t} * vi « w of Gray J - in KERSHAW v. KEE- 
, 100 Mass 561 was dissented from The 
opinion of Lord Stowell in The -HOOP' i I709)-i_ 
Ch. Rob. 196 and THE COSMOPOLITE’. 4 Ch. 
Koo. 8 and that 0 : the President of the Probate 
Division in The 'PANARI EL LOS’. (1915) 84 

L ■ J - ft. , 140 have been taken in England 
as establishing the wider prohibition of mter- 
course and the basis of the prohibition is stated 
0 }' T , ’ k or< ) b- '}■ in unambiguous terms thus: 
"The prohibition cf intercourse with alien 
enemies rests upon public policy, and we can 
see no ground c-ither on principle or authority 
for holomg that a transaction between an 
alien enemy and a British subject which 
might result in detriment to this country or 
advantage to the enemy is permissible be¬ 
cause it cannot be brought within the defini- 
lion of a commercial transaction." 

All kind of intercourse, therefore, accordin'* to 
the English common law. whether commercial 
or otherwise is inconsistent with a state of war 
between two belligerent countries and is there- 
fore absolutely forbidden. It need not be esta¬ 
blished. that in fact there was intercourse with 
the enemy. It is enough if there is a possibi¬ 
lity of intercourse. This decision was approved 

h-Y ,‘ he House oi Lords in ERTEL BIEBER 
AND CO. v. RIO TINTO CO.\ (1918) A.C. 260. 

(23) It follows as a corollary of the orinciple 
of prohibition of intercourse that an executorv- 
contract which either involves intercourse or 
whose continued existence must in some wav 
operate against public policy is abrogated as a 
result of war. Of course, it is not permissible 
during a state of war to residents of bellige¬ 
rent states to enter into contracts. Such con¬ 
tracts are prohibited by law. The law inter¬ 
feres with executory contracts by dissolvin'* 
dvem. Lord Dunedin in ERTEL B1EBAR AND 
CO. v. RIO TINTO CO.’. (1918) AC 260 at p 267 
enunciated the principles relating to this mat¬ 
ter thus: 

“The proposition of law” says the learned Lord 
on which the judgment of the Courts is 
based is that a state of war between this 
kingdom and another country abrogates and 
puts an end to ell executory contracts which, 
lor their further performance require, as it 
is often phrased, commercial intercourse be- 
tween the one contracting party, subject of 
the King, and tne other contracting party an 
alien enemy, or any one voluntarily residing 
enemy country I use the expression, 
oiten phrased commercial intercourse” be- 
cause I think the word “intercourse” is suffi¬ 
cient without the epithet “commercial” ” 

The learned Lord agreed with the judgment of 
th® C A °i‘* of A PP eal m 'ROBSON v PREMIER 
OIL AND PIPE LINE CO.’, (1915) 2-ChTl24lt 

frnm \l 6 ♦^ quot * d the Passage alreadv cited 
from that judgment, and. examined and con- 
sidered in detail the case in The ‘HOOP’ ( 1799 ) 

^ p , ^Q, 19 ?i.‘^ U F AD0 V ‘ ROGERS’. (1802> 

? B * P 191 - th e Judgment of the Queen’s Bench, 
m 18 d 7 in 'ESPOSITO v. BOWDEN’, (1857? 7 
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El ar.d 3. 76-3 and the opinion of Lora Reading 
C. J. in the case of ‘PORTER v. FREUDEN- 
BEEG*. (1915) i-K-B. 357 a: page 866. At p. 
-69. dealing with the effect on contracts he 
says that war does nc; avoid all contracts be¬ 
tween subjects ar.d enemies and that accrued 
rights are not affected though the right to sue 
in respect thereof is suspended. 

Another exception recognised is in the case 
of contracts which are really concomitants of 
rights c: property, which even if executory are 
not abrogated. The executory contract which 
is abrogated must involve intercourse or its 
continued existence must in some way be 
against public policy. To the same effect are 
the observations in the speeches of the ether 
Lords. A learned discussion of this subject is 
to be found in Chapter IV of Professor McNairs 
B»k and in Chapter V of Webber on Effect of 
War on Contracts. 


(24) We are only concerned in this case with 
the restricted narrow question of the effect of 
War on a contract of agency. It is therefore 
necessary to consider its effect on other 
contracts and the rights and the liabili¬ 
ties of the contracting parties thereunder. 
As pointed out by Ijord Wright in 
SOVERACHT (V/O) CASE’. (1943) A.C. 203 
persons residing in enemy territory, so long as 
the enemy occupation lasts, are on the wrong 
side of the line of war and therefore they are 
shut off from communication «5c intercourse and 
from commercial dealing in the same manner 
and to the same extent as if they were original 
enemies such as the nationals or residents in 
the enemv territorv. The learned Lord says at 
oage 230 in SOVERACHT (V/O) CASE*. (1943) 
AC. 203 that: 

“This rule is only concerned with relations 
across the line of war; so far as concerns the 
internal commerce and ordinary activities of 
those in the occupied territory, such as those 
activities which the Master of the Rolls enu¬ 
merates. the rule has no application, even 
though these activities go to promote the 
advantage of the German state and streng¬ 
then its war effort.** 

Both Lord Wright and Lord Porter agree that 
the agency of the solicitor in that case to act 
on behalf of his client who is an enemy subject 
terminated with the enemy occupation of the 
territory* Lord Porter at page 254 states the 
rule to be 


“Ordinarily, when the principal becomes an 
enemy the authority of the agent ceases on 
the ground that it is not permissible to have 
intercourse with an enemy alien, and the ex¬ 
istence of the relationship of principal and 
agent necessitates such intercourse.** 
and relies for this view upon the decision of the 
House of Lords in ‘HUGH STEVENSON AND 
SONS v. ATTIENGESELLSCHAFT FJ-R CAR- 
TOXNAGEN INDUSTRIE". (1918) A. C. 239 
which related to a case of partnerehip. But the 
learned Lords differ from the view taKen in 
-TDTGLEY v. MULLER’. (1917) 2 -Cn. 144 and 
^xoress their concurrence with the dissenting 
speech in that case and the view of ™ 
ner in RODRIGUEZ v. SPEYER BROTHER. 
(1919) AC 59 at p. 139. Viscount Simon L c. 
agrees with view expressed by lot a Porter. 
It mav. therefore, be taken that so far as the 
English common law is concerned the pnncip.e 
of abrogation of agency when either the prin¬ 


cipal or the agent becomes an alien is firmly 
established notwithstanding the view expressed 
in the earlier decision. 

i r.e decision in ‘TINGLEY v. MULLER’. 
(1917) 2-Ch. 144 might perhaps be justified on 
the peculiar facts of that case as the power of 
attorney empowered the agent in England to 
sell the property of the principal who left for 
Germany and that practically amounted to a 
sale or a conveyance of the equitable interest 
and no further intercourse was contemplated or 
was necessary. 

•HUGH STEVENSON AND SONS v. AKTI- 
EXGESELLSCKAFT FUR CARTOX-XAGEX 
INDUSTRIE*. (1918) A.C. 239 related to a case 
of partnership between two companies one a 
German and the other an English trading in 
England and carrying on business there. By 
reason of the declaration of war in 1914 the 
partnership was dissolved and the English part¬ 
ner continued the business and made use of 
the property of the partnership, including the 
interests of the German partner in the business. 
The question that had to be considered was 
whether after the termination of war the Ger¬ 
man company was entitled to a share of the 
profits made by the English company with the 
help of the German company’s assets. 

The answer given by the House of Ixrds was 
naturally in favour of the German company. 
Though the declaration of war had the effect 
of abrogating or dissolving an executory con¬ 
tract it did not forfeit private property of the 
enemy partner in England. The law of England 
does not recognise the principle that as a result 
of the war the property of an enemy subject 
in England is confiscated. The property has to 
be restored to the person entitled to it after re¬ 
storation of peace. 

The question, therefore, in that case did not 
relate to a contractual right but related entirdy 
to right to property. The preservation for th? 
benefit of an alien enemy of property situated 
in England together with its profits until the 
war terminated for the purpose of being restor¬ 
ed to him. it was held, did not constitute trad¬ 
ing with the enemy. Nor is it within the pur¬ 
view of the prohibition against doing any¬ 
thing for the benefit of the enemy dunng.the 
continuance of war. What is prohibited under 
this last orinciple is doing something for tne 
benefit of‘the enemy at a time wnen he con¬ 
tinued to be an enemy and not an advantage 
to be restored to him after the establishment 

of peace. . . 

(25) Tne intercourse prohibited is across in¬ 
line of war. and. as pointed out by Lord Wnght 
in the passage already cited, tne common law 
of England, which of course cannot apply to the 
enenvT awitry. does not and cannot prohibit 
intercourse or internal commerce and 
activities of these in the enemy occupied ter- 
ritorv inter se so Jong as they are on tn sam- 
cide of the line of war. even if such actmties 
and such trade have the effect of confemng 
an advantage upon the enemy and s.rengtben- 
ing his war effort. 

To this class of cases I sh 2H^.-3. hink -A^i^ 
the decision in ‘OTTAMAN BANK v JEB-ARA 
<iQ'•■ai AC 269. The facts of that c«se were 
somewhat peculiar. A British subject reaamg 
in Manchester, was in the habit ° { c ^ lgT ^ 
goods to customers in Beyrout in Svna : . 

Suree of trade followed by him was that he 
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<ire\v the bills on correspondents and handed 
them to the Ottoman Bank in Manchester to¬ 
gether with the bills of lading of the goods 
which were shipped. On presenting the bills, 
the bank made an advance to the Manchester 
Merchant about 80 per cent, on the amount of 
the bill. 

The bills and the bills of lading were there¬ 
after transmitted to Beyrout. On arrival at 
Beyrout of the goods, the person on whom the 
bill was drawn paid the bill and received the 
bill of lading if the goods had not already been 
cleared from the ship. If the goods were re¬ 
moved from the ship, however, he used to re¬ 
ceive the goods on the advice of the Beyrout 
branch of the Ottoman Bank after paying the 
price. The amount so realised was credited by 
Ihe bank at Beyrout to the Manchester mer¬ 
chant who was the respondent before the House 
of Lords. 

War was declared between England and Tur¬ 
key on 5-11-1914 by which date several consign¬ 
ments of goods arrived at Beyrout. but the 
documents of title and the bills were still in 
the hands of the branch of the Ottoman Bank 
of Beyrout. The customers to whom the goods 
were destined, paid the bills and obtained the 
goods. Though the bills were in sterling the 
customers paid actually in Turkish currency at 
the rate of exchange obtaining on that date at 
London. It was at that time impossible for 
the Beyrout Branch to remit the amount to the 
Ottoman Bank at London. 

The respondent brought the action for the 
realisation of the amount due as per the bills. 
The appellant, the Ottoman Bank, refused to 
«pay the amount but was willing to pay the 
number of Turkish piastres actually received 
calculated at the exchange rate on that date. 
There was also an alternative claim in the ac¬ 
tion for damages for wrongful conversion. Row- 
latt J. who tried the action gave judgment for 
the respondent as the Bank was bound to pay 
in sterling as they had been paid in sterling* 
This judgment was reversed in appeal on the 
ground that at the moment the Beyrout Bank 
dealt with the goods they had no authority, the 
agency having terminated, and. in handing the 
goods to the Syrian merchant they acted with¬ 
out authority and therefore they were liable 
for conversion. The respondent was willing to 
accept payment as directed by the judgment 
of Rowlatt J. and was not anxious to press for 
damages for wrongful conversion though it 
would have been to his advantage. On appeal 
Viscount Dunedin held that the Bank in Bey¬ 
rout accepted the payment in lawful money 
from the Syrian merchant when he handed 
over the goods and therefore was a debtor for 
this sterling amount as indicated in the bill. He 
also pointed out that war did not abrogate 
every contract. 

“It is only a contract which is still executory 
and which for its execution requires inter¬ 
course between the English subject and the 
enemy. Now this contract had been partially 
carried out, the bills had been indorsed, and 
the bank had been handed them and the 
indorsed bills of lading. From that a subsi¬ 
diary contract arose, i.e., the contract that on 
payment of the bills the shipping documents 
should be handed over. Now to execute that 
no intercourse between an English subject 
the enemy was necessary. The bank was 


a Turkish subject and the Syrian merchant 
was a Turkish subject. The Bank therefore 
was in my view perfectly entitled to do what 
it did; nay more it might have been forced 
to do it by the Syrian merchant on produc¬ 
ing proof that he was the real consignee of 
the goods and profiteering payment of the 
bill. That, in my view, shuts out any idea of 
conversion." 

To the same effect are the observations of Lord 
Shaw of Dunfermline at page 280: 

**It is to be observed that there was no bar 
whatsoever to the acceptance in sterling or in 
the full market equivalent of the day of a 
cheque upon London from another Turkish 

subject..namely, the customer in 

Beyrout. Both bank and customer were 
Turkish subjects there; and the legitimacy of 
the payment to the bank in Beyrout is, there¬ 
fore, beyond question, there being no inter¬ 
national equality about that part of the tran¬ 
saction." 

Again lower down: 

“Prohibitions against doing business with 
English or other enemy nationals cannot apply 
to a case of a payment made between two 
Turkish nationals and goods delivered on the 
head of a payment, documents and goods 
passing from one Turkish national in Beyrout 
to another." 

There were similar observations in the speeches 
of the other Lords. The decision in ‘ANTOINE 
v. MORSHEAD\ (1815) 6 Taunt 237: 16 RR 
610 is not of much assistance as the remarks of 
the learned Judge were expressly restricted to 
the facts of that case and the learned Judge 
did not intend to lay down a general rule of 
law. That an executory contract for the sale 
of goods becomes void after the outbreak of war 
was also held in ‘ARNHOLD KARBERG & CO. 
v. BLYTHE. GREEN, JOURDAIN AND CO.\ 
(1915) 2 KB 379. That a contract involving 
intercourse with and conferring benefit on the 
enemy would be dissolved after the outbreak of 
war is illustrated by a decision in ‘SCHERING 
LTD. v. STOCKHOLMS ENSKILDE BANK’, 
(1943) 1 All ER 418 on somewhat peculiar facts. 
The American law takes a more liberal view, 
regarding the effect of war on the relationship 
between a principal and agent, particularly with 
reference to the collection of debts. In ‘KER¬ 
SHAW v. KELSEY', 100 Mass 561 Gray J. of 
the Supreme Judicial Court of Massachusetts 
said: 


When a creditor, although a subject of the 
enemy remains in the country of the debtor 
or has a known agent there authorised to 
receive the amount of debt throughout the war, 
payment there to such creditor or his agent 
can in no respect be construed into a violation 
of the duties imposed by a state of war upon 
the debtor; it is not made to an enemy, in 
contemplation of international or municipal 
law; and it is no objection that the agent 
may possibly remit the money to the prin¬ 
cipal in the enemy’s country; if he should 
do so the offence would be attributable to 
him and not to the person paying him money ” 
In ‘WARD v. SMITH’, (1869) 19 USSC Law 
Ed 207 it is stated: 


“When an agent appointed to receive the 
money resides within the same jurisdiction 
with the debtor, the latter cannot justify his 
refusal to pay the demand, and, of course, 
the interest which it bears. It does not follow 
that the agent, if he receives the money, will 
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violate the law by remitting it to his alien 
principal. The rule, says Mr. Justice 
Washington in ‘CONN v. PENN’, 1 Pet (CC) 
496 can never apply in cases where the 
creditor, although a subject of the enemy, 
remains in the country of the debtor or has a 
known agent there authorised to receive the 
debt, because the payment to such creditor or 
his agent could in no respect be construed 
into a violation of the duties imposed by a 
state of war upon the debtor. The payment 
in such cases is not made to an enemy, and 
it is no objection that the agent may possibly 
remit the money to his principal. If he 
should do so, the offence is imputable to 
him, and not to the person paying him the 
money. Nor can the rule apply when one of 
several joint debtors resides within the same 
country with the creditor, or with the known 
agent of the creditor. It was so held in 
•PAUL v. CHRISTIE’. 4 Harr and Me H 161.” 
In 'UNITED STATES v. HENRY GROSS- 
MAYER’. (1870) 9 Wall 72: 19 US SC Law Ed 
627, Davis J. who delivered the opinion of the 
Court observed: 


•EICHENGRUEN v. MOND’, (1940) 1-Ch. 785 
is good law after ‘SOVFRACHT (V/O) CASE’, 
(1943) A.C. 203 because the solicitor could no 
longer have any authority to represent the prin¬ 
cipal resident in enemy territory. 

(27) Of the two fundamental principles of 
the common law of England which have been 
under consideration till now in India the pro¬ 
cedural incapacity of an alien enemy to sue, 
i.e., to sustain a ‘persona standi in Judicio’ is 
enacted in S. 83 of the Civil Procedure Code % 
and had received statutory recognition. For the 
limitations therefore for the application of that 
principle, one has to look to the provisions of 
S. 83 of the Civil Procedure Code. It seems 
to have been adopted and applied to India even 
under the Code earlier to the Code of 1882. 
This section itself has been judicially inter¬ 
preted after the second World War in this 
court in three decisions, to two of which Chan¬ 
drasekhara Aiyar J. was party i.e., 'THEN- 
NAPPA CHETTIAR v. INDIAN OVERSEAS 
BANK LTD.’, (1943) 2-Mad. L. J. 201 and 
•MANASSEH FILM CO. v. GEMINI PICTURE 
CIRCUIT’. I.L.R. (1944) Mad. 124. 


‘‘A prohibition of intercourse with an enemy 
during the war affects debtors and creditors 
on either side, equally with those who do not 
bear that relation to each other. We are not 
disposed to deny the doctrine that a resident 
in the territory of one of the belligerents may 
have, in time of war. an agent residing in 
the territory of the other, to whom his debtor 
could pay his debt in money, or deliver to 
him property in discharge of it, but jn such 
a case the agency must have been created 
before the war began, for there is no power 
to appoint an agent for any purpose after 
hostilities have actually commenced, and to 
this effect are all the authorities. The reason 
why this cannot be done is obvious, for while 
the war lasts nothing which depends on com¬ 
mercial intercourse is permitted.” 

These authorities of the American courts esta¬ 
blish undoubtedly that if the creditor has an 
agent in the enemy territory payment to such 
an agent by the debtor also living in the same 
enemy territory is good. The views of the 
American courts are criticised by Professor Mc¬ 
Nair on page 208 of his book on the ground that 
many of the decisions arose from the Civil War 
and that they are not reliable guides when in¬ 
ternational war is in question. Trotter in the Law 
of Contract during and after War. 3rd Edn p. 
96 cites ‘WARD v. SMITH’. (1869) 19 UE.ST. 
Law Ed. 207 and ‘UNITED STATES v. GROSS- 
MAYER’, (1870) 9 Wall 72: 19 U.S.S.C. Law Ed 
627 with approval and does not question the 
correctness of the views expressed in those 
decisions. 


(26) Bowstead on Agency, at page 275, 10th 
Fdn states on the basis of the view of Lord 
Porter in ‘SOVFRACHT (V/O) CASE’. (1943) 
A.C. 203 that. 

‘‘Where the continuance of the agency may re¬ 
quire intercourse with the enemy during a 
war the agency is determined by the out¬ 
break of war; so that the retainer of a soli¬ 
citor ceases when his client becomes an enemy 

In ‘EICHENGRUEN v. MOND’, (1940) LCh. 785 
it has been held that so long as the solicitor 
remains on record service upon him 1S suffi¬ 
cient although his client had become an enemy 
agent. We do not think that the decision in 


The view of Chandrasekhara Aiyar J. has 
been accepted and followed by Leach C. J. and 
Lakshmana Rao J. in ‘CHEM ABBHEONG v. 
PACKIRI MAHOMED ROWTHER’. ILR (1946) 
Mad. 768. We are not concerned in this case 
with the right of the plaintiff to institute the 
present suit as he is not an alien enemy but a 
person residing in British India and the suit 
itself was instituted after the termination ot 
the war. It is therefore unnecessary to exa¬ 
mine the decisions in detail and consider some 
of the criticisms levelled against them. In the^ 
course of this judgment, we shall have occasion 
to consider some aspects of the questions dean 
with in these cases. 

(28) The other branch of the English common 
law regarding prohibition against intercourse 
between residents in belligerent States and its 
effect on contracts has not been applied to India 
by any Statute. It can only apply to India 
by wav of justice, equity and good cons-cience 
iri the’ absence of any rule applicable to tne 
situation and enacted by any Statute. 

(29) How far and to what extent the English 
common law generally applies to India, both l 
the Presidency towns of Madras, Bombay, or 
Calcutta, and in the moffussil, has been sub¬ 
ject-matter of judicial decisions. The net result 
of these decisions is that the English commo 
law does not apply when there is statutory la 
covering the point, and even ■when there is ■no 
rule of statute, the common law of England ts 
applied ‘sub modo’ having regard to the con 
ditions of the society and the customs . 
manners of the people of India. Where how 

ever, the principles of common law in England 
are themselves in a state of unceilain 3 . 

is nothing to preclude a Judge m ddopting th tl^ 
rule of English common law which is m accor 

ance with justice and equity. insider 

It is unnecessary in our °P inl °{h ‘ground is 

in detail all the r de " s '°. l ?Jl I king EMPE- 
covered by GOPAL NAIDU . pALANDI 
ROR’. 46 Mad « 0 |. BALAMMAL The p rinc iple 
NAIDU’. (1938) 2-Mad U. 34°. Tft , aw 
of adopting other rules when there giving 

covering the point was made P to justice, 

liberty to a Judge to act , vas for the 

equity and good conscience- by Re _ 

first time recognised in this Fresioemj 
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gulation II (2) of 1802, Sec. 17. Section 16 of 
the Regulating Act, 1873 also directs that in 
cases enumerated in the section where there 
is no specific rule the court is at liberty to act 
according to justice, equity and good conscience. 
It is on this basis that the common law of 
England relating to torts has been applied to 
this country even though there is no statutory 
law of torts in British India. The other autho¬ 
rities relied on in the course of the arguments 
•before us are: ‘THE ADVOCATE GENERAL 
f OF BENGAL v. RANEE SURNOMOYE DOS- 
SEE- 9 Moo Ind App 387 (P.C.), ‘PARVATHI 
v. MANNAR, 8 Mad. 175. ‘NARAYANA SAH 
v. KANNAMMA BAI’, 55 Mad. 727 and the 
opinion of Ubert in ‘Government of India 1 , 1916 
Edn., at page 360, where it is stated: 

"In matters for which neither the authority of 
Hindu or Mohaniedan text books or advisers 
nor the regulations and other enactments of 
the Government supplied sufficient guidance, 
the Judges of the civil courts were usually 
directed to act in accordance with ‘justice 
equity and good conscience’. An Englishman 
would naturally interpret these words as 
meaning such rules and principles of English 
law as he happened to know and considered 
applicable to the case; and thus, under the 
influence of English Judges, native law and 
usage were, without express legislation, 
largely supplemented, modified and super¬ 
seded by English law.” 

In two decisions of this Court the English 
J™ 0 ? la ' v - which prohibits intercourse be- 
,*? ostlIe subjects, has been considered. Of 
these, the most important decision which consi- 
dered the authorities as they then existed™ 

RIK d v C DAVrn^’^M 3 ^ ^ iyangar J - in ‘VUTH- 
. KIK v. DAVID, 31 Mad. L. J. 860. In that rasp 

an agent of the Basel Mission who was a Ger- 

X d Stiff “Aft " 1 ?K dS Tu British India to 

tne plaintiff. After the outbreak of war h a - 

an< * ^ ermanv . that is the 
first World War, a suit by the suc^eding secu- 

* he M,ss,on was instituted for the 

in C nT. er r ° f the rent lmder lhe lease. The lease 
m question was granted after the outbreak S 
War and the contention was that the lease was 

ciFAll? wing the oolnion of Gray ,T i n ‘KFR 

C Rob , 0 96 L0 T r h d e S i 0We - n in , The ‘»W 

JU C LIA 0 ’ b rc r a?chSi n, a 0 t n i^ ™ ™ 

able and was decreed No ^ SUStain ' 

Jh£ O h c. d J 6 T„7 B if ' h f <* Abdur 

M A Mtd C !!j™e V wh ?A h H0 ^° NASU?OT)Dm? 

safe of£4 act,:r'wif,' 0 V*" 1 ™* Of 

*** wftaSi 


of an Austrian firm and in that capacity en¬ 
tered into a contract in April-May 1914 to sup¬ 
ply glass bangles of a particular quantity. The 
plaintiff accepted two drafts representing the 
price of the goods on 22-7-1 SI4. War was de¬ 
clared with Austria on 12-8-1914. The goods 
were shipped by the steamer "Steinturm" 
wmch arrived in Ceylon on 15-8-1914, that is 
three days after the war was declared. The bills 
of lading were kept in the possession of the 
National Bank of India in Madras who were 
agents for the collection of the drafts and for 
handing over the documents of title relating 
to the Austrian firm. The bills were payable 

°i n i• e Au S u st, but the goods were not 

delivered to the plaintiff and the drafts were 
not paid. 

Bakewell J. who tried the action in the first 
instance on the Original Side held that the 
contract became wholly void on account of the 
outbreak of War and by virtue of Roval Pro¬ 
clamation of 5-8-1914, and 12-9-1914 it’became 
unlawful to trade with the enemy and that 
therefore the plaintilT’s action for recovery of 

Anart 3 fr e n m 0 f ,h» e g °°? S wa ? not sustainable. 
Apart tiom the question of common law. a 

proclamation made it unlawful for the plain¬ 
tiff to pay money and obtain the delivery of 
the goods. The property in the goods did not 
pass to the plaintiff as the ‘jus disponend? he 
powei of dealing with the goods was retained 
by he defendant. It was held that the con- 
tract could not be enforced. 

The Calcutta High Court also considered the 
2£i£! p,es after the F >rst World War in ‘G C 
SETT v. MADHORAM HURDEODASS 1 . 33 ind! 

At that ,ime - ‘t must be observ- 
X Jp*? ( w ' as s ? me , doubt whether such con- 
tracts for the sale of goods, which were execu- 
tory in nature were merely suspended during 

0r beca ™ abr °Sated and dissolved al¬ 
together. Chaudhury J. of the Calcutta High 
Court was of opinion that the rights under the 

h? 1 ? , 'i a h C a t f 7 u re on , Iy sus P end ed during the war 
I J Ju- e extract was not avoided or dis- 
solved. This view may nof be correct under 
the present law. 

There are two decisions of the Bombay High 
Court reported in ‘WILFRED R PADGFTT v 
JAMSHETJI’, 18 Bom. L. R. fno and ‘VALI f 
MAHOMED v. BERTHOLD RE IF’ 44 Bom Un 
both of which the question raised was whether 
the interest on a debt was not suspended dur- 

HOLD e RE?F’ 44 ^“MAHOMED v.BERT- 
HOLD REIF . 44 Bom 1 the view of the Supreme 

Court of the United States that where the 
ditniw> *esides in the same country as the cre¬ 
ditor or his duly authorised agent provided 
such agent was appointed before the War in- 
terest on a debt was not suspended bv the War 
as Ia!d down in ‘UNITED STATES v HFNRv 
GROSSMAYER’. (1870) 9 Wall 72 19 ul sr 

Law Ed. 627 ‘WARD v. SMITH’. (1869) 19 Us 

IK- K LaW 207 was Allowed. In that ca'fp 
the branch firm of the plaintiffs to whnL 
presentative the defendant nairf re ~ 

established long before the war d In ‘WILFRFn 
R. PADGETT v. JAMSHETJI' 18 Rnnti E P 
190 Macleod J. held that- ’ ' L ‘ R 

‘Itpn a m rUal r° f interest is suspended, even 
when the alien enemy creditor remains in 

^ nt , ry °S lhe debtor, until the debtor 

«foi« Ct K a n ?t‘ ce . that the principal debt can 
safely be paid without the possibility of it* 

enuring for the benefit of the enemy durine 
the continuance of hostilities.” ' g 
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(30) There is no ground therefore to uphold the 
contention that the English common law should 
not be applied to this country to any extent. The 
House of Lords in 'SOVFRACHT (V/O) CASE. 
(1943) A.C. 203. differed from the opinion of 
Lord Kingsdown in GERASIMO S CASE, 
(1857) 11 Moore P. C. 88. a Privy Council case, 
on the question of the test to be applied to 
determine the change of the nationality of ter- 
ritorv. While Lord Kingsdown took the view 
that'it was necessary that for the territory, 
either by conquest, cession or annexation of a 
permanent or temporary nature to become part 
of the territory of the enemy there should be 
a formal declaration changing the national cha¬ 
racter of the territory, the House of Lords 
thought that effective control with a view to 
hold the territory in question by an establish¬ 
ment of civil and military administration would 
be sufficient to bring about a change of nationa¬ 
lity of the territory. 

There is also a difference between the Eng¬ 
lish common law and the law of the United 
States on the nature of the intercourse prohibit¬ 
ed during the war. The English view is that 
all intercourse is prohibited while in America 
the prohibition is restricted to commercial in¬ 
tercourse. Further, the House of Lords expres¬ 
sed a different opinion that the relationship of 
principal and agent is terminated by war for 
all purposes. While in America if the creditor 
or his agent and the debtor reside on the same 
side of the line of War. that is in the enemv 
territory, there is no objection to payments of 
the debts to the creditor or his agent and the 
interest on the debt is not also suspended. 

The American view has been accepted in this 
court in •VUTHRIK v. DAVID’. 31 Mad. L J. 
860 and regarding the debts by the Bombay 
High Court in the two Bombay decisions al¬ 
ready referred to. As it is open to this court 
to accept the English common law only to the 
extent to which it accords with justice, equity 
and good conscience, and, as the decisions of 
the Judicial Committee were considered till the 
Constitution came into force as binding on this 
court in preference to the House of Lords, if 
we have to choose between the tests laid down 
by Lord Kingsdown and the House of Lords, we 
would prefer the former to the latter. 


The test laid down by Lord Kingsdown 
definite and precise and as Lord Sto¬ 
ll pointed out in The FAMA 5 Rob. 
5 the subject residing in enemy occu- 
?d territory is entitled to know to which 
ite he should look to for protection, and. it 
therefore incumbent upon the enemy State 
euDving the territory to hold it and tr«at n 
paf-t of the territory of which he is the sove- 

The test laid down by the House of Lords 
nilires an investigation into the facts of each 
se in order to determine the nature and ex- 
al of occupation, and. it is not always easy 
decide whether the occupation was effective 
not It may be in a fluid condition and the 

BiZ % SVti 

n and his dealings with the residents in 
iendlv territory. The law should not be lelt 
i our'opinion, in such an uncertain and nebu- 


lous state, and, should be, as far as possible, 
definite and precise. 


For these reasons we would prefer with 
great respect the test laid down by Lord Kings¬ 
down. though, we must say that the opinion 
of the House of Lords is entitled to the highest 
respect. In our view, the rigorous test of abso¬ 
lute prohibition of intercourse adopted in Eng¬ 
land is too severe a punishment for the per¬ 
son who has the misfortune of residing in an 
enemy-occupied territory. As pointed out by 
Wheaton, this principle itself is not followed in 
other countries than the Anglo-American coun¬ 
tries. The object of prohibition being to pre¬ 
vent trade between residents of two belligerent 
States, it is unnecessary in our opinion, to ex¬ 
tend the prohibition beyond the necessary re¬ 
quirement. This court has already adopted the 
opinion of Gray J. in the decision in ‘VUTHRIK 
v. DAVID’, 31 Mad. L. J. 860. 


The view of the Supreme Court of the United 
States, in our opinion, is more in accordance 
with justice, equity and good conscience. Both 
on principle and on authority, it seems to us 
that when a creditor and his agent and the 
debtor are not across the line of war but in 
the same belligerent State and on the same side 
of the line of war there is no reason prohibit¬ 
ing the payment of the debt by the debtor and 
a receipt by the creditor. In fact, as has been 
referred to’already, the decision of the House 
of Lords in ‘OTTOMAN BANK v. JEBARA, 
(1928) A.C. 269 seems to be consistent with 
the principle recognised by the American Courts 
and adopted by the Bombay High Court in 
this country. 

(31) It remains now to consider in the first ^ 
place whether Burma was an enemy-occupied / 
territory. So far as this case, it is of no con¬ 
sequence whether we adopt the test in the 
•rrR A^TMO’S CASE’. (1857) 11 Moore F. L. 

88 or the test in ‘SOVFRACHT (V/O) CASEV 
(1943) A.C. 203 as in our opinion the evidence 
adduced in the case does not necessarily sup¬ 
port the inference that Japan acquired effective 
control over the territory and established civil 
administration with a view to hold possession 
of the territory in de facto sovereignty. Procla¬ 
mation or even a declaration to hold the terri¬ 
tory in its own right was never made. The Bri¬ 
tish Government the ‘de jure sovereign of t 
State, did not abandon their sovereignty and 
cede the territory to Japan. 

It can be seen by a reference to the decision 
of the Privy Council in ‘CHITTAMBARAM v. 
FMPFROR’'AIR 1947 P.C. 85 that the Gov- 
ernor^bPBurma shifted to Simla and. was carry- 
in*? on the ‘de jure’ Government of Burma irot 
fi place. He declared a state of emergency 

under the Government of executive 

sumed to himself legisl tl - Ordinances 

functions and promulgated ceitan cr i- 

constituting special courts for the trial 

minal offences. re - 

The evidence in this case is very meaffe p £ 
garding the nature of the occupation by J P 
P. W. 2 the agent of the P^f^Burma 

there was were d British and 

Government and that prevalent in the 

Japanese currencies then P that was in - 

country. The J ?P ane j!/Either by silver or 
troduced was not backed P e u issue( j, were 
gold. The currency “{SrffaTon behalf of th e 
not signed by any authoi y jo note issued 
Jaoanese Government and a ks. 
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by the Japanese Government was produced be¬ 
fore us; and all that appears on the face o£ the 
note is “Japanese Government. Ten Rupees”. 
There is no promise to pay; there is no signa¬ 
ture of any person authorised to issue the cur¬ 
rency, and, what is more significant, it is not 
the Japanese Yen that wa s mentioned in the 
Note; but the British rupee. It is a misnomer 
to call such notes currency notes, though there 
is evidence that people were forced to accept 
L .J these notes on pain of punishment by the mili- 
I tary authorities. 

D. W. 1, an agent of another Nattukottai Chet- 
tiar, who then resided in Burma stated that 
from 1942 after the Japanese occupation and 
till the re-occupation by the British regular 
administration of the Government was going on. 
Courts were functioning, the magisterial offi¬ 
cers were functioning and the revenue officers 
were functioning. The head of the Government 
was Ba Ma, a Burman. Administration was 
being carried on by Burmans under Japanese 
control. We do not know from this evidence 
what the nature of this control was, and what 
the relationship between Ba Ma and the Japa¬ 
nese Government was. 

It must be remembered that it was the policy 
of Japan when it entered war to establish what 
was then styled a co-prosperity Sphere of 
Asians and it promised independence to Burma. 
The Ba Ma Government, as it is called, may 
have been an independent Government by Bur- 
mans; we do not know the details. This wit¬ 
ness D. W. 1 describes the nature of the paper 
notes that were issued by Japan and he adds 
that no coins were issued in the territory though 
1 a branch of their Yokohama Bank was esta¬ 
blished. The Ba Ma Government was running 
all the departments of the administration. 
D. W. 2 also gives evidence on the same lines 
and he deposes that if any one refused Japa¬ 
nese currency he would be arrested by the 
Burma Government under the Japanese con¬ 
trol. 

It is therefore difficult to conclude on this 
meagre evidence that the Government of Japan 
had established anything like a civil admini¬ 
stration under it? control and authority besides 
the military occupation which could effectively 
exercise dominion and control over the terri- 
P° inted out b - v Lord Greene M. R. in 
ANGLO INTERNATIONAL BANK LTD. IN 
RE, (1943) Ch. 233 without evidence and proof 
of facts establishing the change of national 
character of the territory it cannot be assumed. 
Of this proof there is none in this case. Apply¬ 
ing therefore either of the tests the plaintiff 
in our opinion, has failed to establish that at 
the time the payment was made by the defend¬ 
ants agent to the plaintiff's agent. Burma was 
an occupied enemy-territory". This conclusion 
is sufficient to dispose of the case. 

(32) But even otherwise the payments in our 
opinion, will be good and valid as the defend¬ 
ants agent and the plaintiffs’ agent were both 
“™ g the enemy-occupied territory 

Rnrmo ^ c 1 r 1 f d,t ? r . had an admitted agent in 
a ^ d the debtor had also an a^ent in 

ZtJ™. 3 made the Parent and both being 
thei - e 13 no gnmnd f or treating the 
m Y al ! d - Applying the principle of 
dicate decislons ’ there is nothing to in- 

coursp !i in« e - re , was any possibility of inter- 
anrtM y intercourse between the plaintiff 
HhS agent The plaintiff himself did no 
venture to go into the witness-box and speak 1 


- to the facts. P. W. 2 does not say that at that 
: time there was any possibility of any inter¬ 
course between him and his principal. 

There is no question therefore of his remit¬ 
ting the money to the plaintilf but there is no 
objection to his remitting the funds to India as 
it is not an enemy territory. The reverse of 
course is not permissible. If there is an at¬ 
tempt to remit funds from British India to 
Burma it would be prohibited both under the 
Common law, and, as it would be seen later, 
under the Defence of India Rules. The ques¬ 
tion, therefore, viewed from the point of the 
common law must be answered in favour of 
the defendants and against the plaintiff and 
the payment must be upheld. 

(33) It remains to consider the position under 
the Defence of India Rules. The Defence of 
India Rules were made by virtue of the power 
conferred upon the Central Government under 
Section 2 of the Defence of India Act, 1939. 
Part XV of the Rules relating to control of 
trading with the enemy and the definition of 
"enemy" and "enemy territory" are framed on 
the same lines as the corresponding provisions 
m the English Trading with the Enemy Act 
1939 (2 and 3 Geo. VI Chap. 89). As pointed 
° u A l b V Lord Wnght m ‘SOVFRACHT (V/O) 
CASE (1943) A.C.. 203 at page 219, these sta¬ 
tutory definitions dealing with trading with the 
enemy and the custody of enemy property are 
limited to the purposes of the Act and regu- 
lations and do not impinge on the common Jaw 
in regard to the separate question of an enemy’s 
competence to sue. 

On the whole, however, we think that these 
definitions at least in the latest form, do sub¬ 
stantially agree with the definitions of “enemv” 
and “enemy-occupied territojy” reached by the 
common law in the authorities. The purpose 
of these rules, therefore, is to provide the limi¬ 
tations under which trading with the enemy is 
permitted and the object is to control such a 
trade Action 15 (1) of the English Act con¬ 
tains the definition of “enemy territory.” 
“‘Enemy territory’ means any area which is 
under the sovereignty of. or in the occupa- 
tion of. a Power with whom His Majesty is 

jJ- ar ; T n ? t bein £ an area in th * occupation 

• s . IV ajes,y ° 1 ' of a Power allied with His 
Majesty.” 

Sub-sec. (2) of Sec. 2 of the Defence of India 
Rules defines “enemy territory" in the same 
terms. According to this rule: 

“ ‘‘Enemy territory” means: 

“(a) any area which is under the sovereignty 
of. or administered by. or for the time being 
in the occupation of. a State at war with 
His Majesty, not being an area in the occu¬ 
py L°V f m' S - ¥ a . J , esty ’ or of a State allied 
with His Majesty.” 

The only variation in this definition is the in¬ 
clusion of ‘Area administered by a State at 
war with His Majesty" and also the addition 

°JJ be •• y0r tn “ f ° r the - time being ” before the 
«w d w the 0ccu P atl0n of. The expression 
not being an area in the occupation of His 
Majesty or of a State allied with His Majesty” 
is common to both the definitions and this was 
not modified or omitted in England bv any sub¬ 
sequent amendment. This is made clear by a 
perusal of the Defence (Trading with die 
Enemy) Regulations. 1940. issued bv the Order 
m Council dated 26-1-1940 made' under the 
Emergency Powers (Defence) Act 1939 and 
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194U (S. R. and O. 1940 No. 1092) by which 
certain amendments in the main Act of 1939 
were introduced. 


This definition as contained in the English 
Act is also to be found printed at page 329 of 
McNair’s book published in 1944. and, therein 
also the latest clause of the definition “not being 
an area in the occupation of His Majesty or 
of a power allied with His Majesty” is not 
omitted. This definition is also found printed in 
•SOVFRACHT (V/O) CASE’. (1943) A. C. 203. 
at page 205 of the report as a footnote but 
there the last clause is omitted. Lord Wright 
refers to this definition at page 218 but there 
also the last clause is omitted, and. in both 
places after the words “a Power with whom 
His Majesty is at War” a full stop is to be 
found. 

This, I think has misled Leach C. J. who deli¬ 
vered the judgment of the Court in ‘CHEM 
ABBHEONG v. PACKIR1 MAHOMED ROW- 
THER\ I.L.R. (1946) Mad. 768 to infer that the 
rule under the Defence of India Rules is differ¬ 
ent in material respects from the corresponding 
provisions in the English law as the latter does 
not include in the definition of “Enemy terri¬ 
tory” the words “not being an area in the oc¬ 
cupation of His Majesty or of a State allied 
with His Majesty.” He therefore thought this 
omission justified his conclusion that the Eng¬ 
lish law in ‘SOVFRACHT (V/O) CASE*, (1943) 
A.C. 203 should not be followed as the English 
law was different. But of course the learned 
Judge does not rest his decision solely on that 
ground, for he pointed out at page 775 that the 
facts of that case were different from the facts 
of the case which he was called upon to decide. 
It is unfortunate that this mistake should have 
crept into the judgment of the learned Judge. 


(34) The meaning of the expression “not 
being an area in the occupation of His Majesty 
or of a State allied with His Majesty” is by no 
means clear and is difficult to construe. In a 
recent judgment of Viswanatha Sastri J. in 
S. A. No. 37 of 1948 of the Pudukottah State, 
in construing the definition of “enemy terri¬ 
tory” in the Defence of India Rules he differed 
from the interpretation placed upon it by this 
Court by the learned Chief Justice in ‘CHEM 
ABBHEONG v. PACKIRI MAHOMED ROW- 
THER’ I L.R (1946) Mad. 768 and by Chandra¬ 
sekhara Aiyar J. in ‘TENAPPA CHETTIAR v 
INDIAN OVERSEAS BANK LTD.’. (1943) 2 
Mad L. J. 201 and ‘MANASSEH FILM CO. v. 
GEMINI PICTURE CIRCUIT;. I.L.R. (1944) Mad. 
124. 

All the three decisions of course related to 
the interpretation of S. 83 of the Code of Civil 
Procedure and the interpretation of the Defence 
of India Rules did not directly arise for deci¬ 
sion. Viswanatha Sastri J. sitting as a Special 
Judge of the Pudukottah Court, of course, was 
not bound by the decisions of this Court and 
was at liberty to place an interpretation of his 
own unfettered by any precedent. 

(35) The definition of “enemy territory” in 
the Pules relates to three different areas, (1) 
an area which is under the sovereignty of a 
State at war with His Majesty. (2) an area 
which is administered by a State at war with 
His Majestv (such as the mandated territories) 
and (3) any area for the time being in the 
occupation of a State at war with His Ma.esty 
The words “for the time being are significant 
and are important in deciding the nature of 


occupation at the material point of time. The 
last expression “not being an area in the occu¬ 
pation of His Majesty or of a State allied with 
His Majesty” takes out of the definition an 
area in the occupation of His Majesty or even 
an area in the occupation of a State allied with 
His Majesty. 

The application of this part of the definition 
in the first two cases above instanced presents 
no difficulty. In the first case even if the State 
at war with His Majesty is the undisputed 
sovereign of an area at the time if such an area 
at the material time is however occupied by 
His Majesty or by a State allied with His 
Majesty it is no longer an enemy territory 
though the Sovereign of that State is at war 
with His Majesty. The reason is undoubtedly 
that His Majesty is in effective occupation of a 
territory belonging to a sovereign who is at 
war with himself. The same remarks would 
apply also to an area in respect of which the 
State at war is not the sovereign, but was 
under its administration and control. 


The difficulty is to apply this part of the defi¬ 
nition to the third case where the area is “for 
the time being in the occupation of the State 
at war with His Majesty.” It is pertinent to 
ask how can an area be in the occupation of a 
Slate at war and at the same time be in the 
occupation of His Majesty or of a State allied 
with His Majesty. The expression “for the time 
being” undoubtedly indicates that the occupa¬ 
tion concerned is the present occupation though 
it may in the context include also territory pre¬ 
viously in the occupation of His Majesty or of a 
State allied with His Majesty. 

In other words, it would have been better 
if the definition contained in the last part (?) of j 
the words which was after the expression “not 
being an area”. With that amendment 
the last part would read as follows: “not 
being an area which was in the occupation of 
His Majestv or of a State allied with His 
Majesty.” This part undoubtedly qualifies the 
words “any area” in the beginning of the defi¬ 
nition and it is intended to apply to the three 
classes of cases contemplated by the definition 
and not merely to the first two classes. 

In 'CHEM ABBHEONG v. PACKIRI MAHO¬ 
MED ROWTHER’. I.L.R. (1946) Mad. 768 Leach 
C. J. put upon the clause a similar interpreta¬ 
tion and the mistake into which the learned 
Chief Justice fell about the supposed difference 
in language between the English and Inman 
definitions of enemy territory does not vitiate 
or in any way affect the construction put by 
him on the definition. At page 773, the learned 
Chief Justice says: 

The question then is, what is the meaning to 
be attached to the words “not being an area 
in the occupation of His Majesty or oi « 
State allied with His Majesty" to be found 
in the Indian Rule? In our Judgment they 
can only be read as meaning not b-ing an 
area which was in the occupation of His 
Majesty or of a State allied with His Majesty. 
The words "not being an area must have 
reference to the words "any area with whicn 
the rule opens. Under the rule there at 
three categories of enemy territory, namely, 
(i) territory which is under the sovereignt 
of a State at war with His Majesty, (u) ter - 
tory which is being administered by a State 
at war with His Majesty AjO temtory 
which for the time being is in the occupa 
tion of a State at war with His Majesty. If 
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the words ‘not being an area in the occu¬ 
pation of His Majesty’ are not to be read in 
the way we read them, the provision with 
regard to the territory occupied by the enemy 
would be meaningless because an area can¬ 
not be in the occupation of both at the same 
time.” 

He. therefore, held that Penang in the Federated 
Malay States was not an enemy territory re¬ 
versing the decision of Byers J. io the contrary 
reported in ‘PACK1RI MAHOMED ROWTHER 
v. CHOW AN CHOONG’, (19-1-1; 2 Mad. L J 
293. 

(36) We are not in this case concerned with 
the criticisms of Viswanatha Sastri J. levelled by 
him against the decisions of this Court in in¬ 
terpreting S. 83 of the Code of Civil Procedure 
and we think it is unnecessary therefore to 
deal with that aspect of the judgment of the 
learned Judge. The learned Judge however in 
the Judgment in the second appeal of Pudukot- 
tah points out the anomaly of describing terri¬ 
tories like Burma and Federated Malay States 
under the sovereignty of His Majesty as terri¬ 
tories in the occupation of His Majestv so as 
to exclude them from the definition of'“enemv 
territory.” 

No doubt, these territories were undoubtedly 
under the sovereignty of His Majestv and were 
not merely territories occupied by His Majestv. 
lut the object of the definition is to exclude 
irom the definition by adopting the compre¬ 
hensive test of previous occupation by. His 
Majesty as the sole and guiding factor even in 
•espect of territories held by His Majestv as 
:overeign even though they happen to be in 
he occupation of the enemy for the time being. 

(37) During war under the English common 
law the essential assumption and basic test to 
determine the national character of the terri¬ 
tory and to decide whether it is enemy terri¬ 
tory or not. is occupation, and effective occu¬ 
pation, as laid down in the decisions already 
referred to. It does not matter even if the 
sovereignty is held by one state if that state 
at the material time was not in effective occu¬ 
pation of the territory. Even territories in res¬ 
pect of which His Majesty is undoubtedly the 
sovereign may pass into the occupation of the 
enemy State, but the object of the definition is 
to exclude from it States over which His 
Majesty has undoubted sovereignty or were 
under His Majesty’s administration though thev 
are occupied by the enemy. If previously thev 

ln the occupation of His Majesty (whether 
wi- * as x Sovereign or administered by His 
Majesty) they should not be treated as 'enemv 
territory The object seems to be not to cut off 
trade relations in such a case as His Majestv 
may have possibly intended to recover back in 
a short time possession of those territories from 

wh0 . occu P» e d '* or. perhaps it was 
thought it was inequitable for the residents in 

2mm te ™ t ? r ?\ t0 be under Usability to have 
commercial intercourse with residents in a ter- 

ntory which was all along a friendly or neutral 

. II w as perhaps thought that trading in 
such circumstances need not be prohibited. 8 

iearned Judge in our view did not attach 
sufficient importance to the expression “for the 
ime being in the definition which can onlv 

His 'Ms'S" JK* ?■ ■> reTi '»“ oe?up?,L "of 

the exSn VS* 
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The interpretation adopted by the learned 
Judge would apply only to the first two classes 
of cas:s and would not apply to the third there¬ 
by omitting to give full significance to the in¬ 
tention of the Legislature in introducing the 
clause qualifying expression "any area” occur¬ 
ring in the opening part of the definition. The 
accepted canon of interpretation of all Statutes 
is. as far as possible the construction which 
gives effect to all the parts of a clause must be 
adopted and a restricted construction which 
makes a part of it otiose shall not be adopted 
unless it becomes impossible to reconcile all the 
parts of a clause. In our view, therefore, it is 
aiificult to accept the narrow interpretation 
placed by the learnad Judge upon the clause, 
and. with great respect we differ from his view. 
In our opinion the interpretation placed by 
Leach C. J. and Lakshmana Rao J. in ‘CHEM 
ABBHEONG v. PACKIRI MAHOMED ROW¬ 
THER. I.L.R. (1916) Mad. 768 is correct. 

(33) Applying this interpretation of the defi¬ 
nition to the present case Burma is not an 
enemy territory as it was in the previous occu¬ 
pation of His Majesty. 

<39; We now turn to the definition of “enemy” 
in Rule 97 of the Defence of India Rules. Under 
clause (b) “any individual resident in enemy 
territory” and under clause (f) “as respects any 
business carried cn in enemy territory, any 
individual or body of persons (whether incor¬ 
porated or not) carrying on that business” are 
enemies. By reason of residence in Burma the 
plaintiffs agent P. W. 2 and the defendants* 
agent would be enemies. As the plaintiff and 
the defendant are carrying on business in Bur¬ 
ro 3 in respect of that business the plaintiff and 
the defendants are also enemies. They may 
not have been within the purview of the pro¬ 
hibition in Rule 98 as there is no proof that 
they carried on any commercial, financial or 
other intercourse or dealings with or for the 
benefit of an enemy. Under sub-clause (2) of 
Rule 98 

“any reference in this rule to an enemy shall 
be construed as including a reference to a 
person acting on behalf of an enemy.” 

Therefore, the agent of the plaintiff is an enemv 
for the purpose of this Rule 98. The receipt 
of payment of the money by an enemy, that is 
the plaintiffs agent, residing in Burma was not 
by a subject who is not an enemy but by an 
enemy either resident or carrying on business 
in an enemy territory. None of the disabili¬ 
ties therefore contemplated by Rule 98 would 
apply as the transaction was between enemies 
inter se and not between a British Indian sub- 
ject on the one hand and an enemv on the 
other. It follows therefore that even if Burma 
is treated as an enemy territory within the 
meaning of the Defence of India Rules the pay- 
ment in Burma by the debtor to the creditor 

JL n n c hlt at of the ruIes made under 

the Defence of India Act. 

(4°) We have already found that in view of 
the subsequent legislation the pavment in 
Japanese currency is valid. 

(41) It follows that the decision of the leam- 

nb»Xr e *”* t - he C ° Urt below Seeing the 
plaintiff's suit is erroneous and must be revers- 

a £ Pe ^ 1S accord >ngly allowed and the 
decree of the lower court is set aside and the 
plaintiff’s suit is dismissed with costs through! 


out. 

C.R.K./A/V.R.B. 


Appeal allowed. 
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AND VENKATARAMA AYYAR J. 

Abdul Azeez. Petitioner v. Pathumma Bi, Res¬ 
pondent. 

Civil Revn. Petn. No. 300 of 1951. D/- 15-11-51. 
tMajority Act (1875). S. 2 (a) — Muham¬ 
madan woman, minor according to Majority Act 
but major according to personal law cannot file 
suit for dissolution of her marriage without next 
friend — (Civil P. C. (1908). O. 32. R. 1). 

A Muslim woman who is a major 
according to her personal law but is 
a minor according to the provisions 
of the Majority Act is not entitled 

to bring a suit for dissolution of her 
marriage without being represented by a 
next friend: 3 Mad 248. Followed; AIR 1931 
Bom 76; AIR 1948 Cal 66 , Not approved; 
AIR 1942 Oudh 243, Rel. on. (Para 7) 

(Plaint was ordered to be returned not 
having been properly presented). 

Anno: Majority Act. S. 2 N. 1; Civil P. C., 
O. 32 R. 1 N. 2. 

C. S Swaminatha, Ayyar, for Petitioner; 

B. Porker and S. M. Mohideen, for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 
(’33) 54 All 806: (AIR 1932 All 649) 3. 5 

(’98) 22 Bom 430 

C 31 ) AIR 1931 Bom 76: 55 Eom 160 1. 4. 10, 11 

(’25) AIR 1925 Cal 322: (80 Ind Cas 914) 3 

(’28) 47 Cal LJ 372: AIR 1928 Cal 303 3, 4. 5 

(’48) AIR 1948 Cal 66 : (ILR (1946) 

2 Cal 349) ooasini 

(’81) 3 Mad 248 ,A 3 ' 10 o 4 

(’18) 41 Mad 1026: (AIR 1918 Mad 319) 3, 6 

•42) 17 Luck 572: (AIR 1942 Oudh 243) 3, 10 

/’oo\ 17 Pat 303: (AIR 1939 Pat 133) 

(’36) 14 Rang 215: (AIR 1936 Rang 212 FB) 3 
ORDER OF REFERENCE 
BASHEER AHMED SAYEED J: The point that 
arises for consideration in this civil revision pe - 
tion is whether the plaintiff, who is a minor under 
the Indian Majority Act but who is a major ac¬ 
cording to her personal law, is entitled to bring a 
suit for dissolution of her marriage without 
a next friend. The learned District Mun- 
sif of Ottapalam, who heard the petition of the 
defendant filed under Order 32 Rule 1 of the Civ U 
Procedure Code praying that the suit O. S. No. 496 
nf 1950 on the file of the said Court should be dis¬ 
missed on the ground that the Pontiff therein be¬ 
ing a minor was not entitled to bring the suit 
without the next friend, dismLssed^ the^ same fol 
lowing the decisions in 'AHMED s ykA]*lAN . 
tvtt BAI FATMA’ AIR 1931 Bom 76, NAKASE 
Si DIBI v HABIBAR RAHLMAN’^AIR 194£1 cal 
nnri KHATOM BI v. ABDULLATIN , 4 Cal 78 
(sic) and holding that the plaintiff was comPe ten 
to sue for dissolution of her marriage without a 
next friend and that tl J e suit as framed was mam- 

tainable. The defendant has P« ferr d f ci ^ th e 
vision petition against the said decision 

s 

M'SJS 7 KAraHmAPOKon,, 

rSdS 4 ecislon wherein it has been 

he c d , U o'"f Act IX of 1875 (Indian Majority Act) 
hmited°S y S°n e ol ttfTcontract 0 AKnfnot to 

dure Code, Chapter XXXI . 


(3> This decision has been folowed in ‘ABIDHUN- 
NISSA BIBI v. MUHAMMAD FATHI UDDIN*. 
41 Mad 1026. This again is a Bench decision and 
in that decision it has been held that; 


**A relinquishment of her right to dower by a Mu¬ 
hammadan woman who is a minor, under the 
Indian Majority Act, is invalid under the Indian 
Contract Act (IX of 1872). To relinquish dower 
is not to act in the matter of dower within the 
Sec. 2 of the Indian Majority Act”. 

Apart from these two decisions, no other decision } 
oi this court on the point in question has been 
brought to my notice. In ‘USMAN ALI KHAN v. 
MT. KHATOON BANU\ 17 Luck 572 relied upon 
by the learned counsel for the petitioner it has 
been held that: 

“Sec. 2 (a) of the Indian Majority Act does not 
prevent a Muhammadan girl of 15 years of age 
from bringing a suit for dower through a next 
friend and the decree obtained in such a suit is 
not a nullity”. 

Though in this case objection was taken that 
the suit brought on behalf of the minor through 
the next friend was incompetent, still the decision 
has turned upon the interpretation of the words oc¬ 
curring in S. 2(a) of the Indian Majority Act viz.. 

“ to act in the matter of dower”. It has been held 
in that decision, after a review of all the cases in¬ 
cluding ‘ITHAHI UMAH V. KAIRHIRAPOKOIL, 

3 Mad 248. ‘ABI DHUNNISSA BIBI V. MUHAM¬ 
MAD FATHIUDDIN’, 41 Mad 1026 and cases of 
other High Courts as well, that the words “to act 
in the matter of dower” in S. 2 (a) are to be given 
only a restricted meaning and do not include tne 
bringing of a suit for dower and that that section 
merely relieves the plaintiff of some of the conse¬ 
quences of her minority, but she remains a minor 
nonetheless. That being so it was he d the provi- j 
sions of Or. XXXII Rule 1, C. P. C. still aptfy and 
so in respect of the institution of suits she wul 
towtoS through her next »«nd InJHMMOT- 
NISSA BEGUM V. SIRAJUDDIN AHMED KHAN, 
17 Pat 303 which has also been referred to in tne 
Lucknow Full Bench decision the decision in aju 
DHUNNISSA BIBI V. MAHOMED ’ 

41 Mad 1026 was followed and it was held that;. 

• Once a marriage has been performed and toe 
dower is settled, a wife who toltoou^ a 
jor according to the personal law of the Mg 
is still a minor under the Majority Act. 1875 is 
not competent to relinquish the whole or part of 
her dower to change its character . 

The Bench which decided the case dlstinguiahw 
Krorn the decisions in QUASIM HraBAWgg 
v KANIZ SAKINA’, 54 All 808 and M^ZHARUB 
ISLAM v. ABDUL GANI ALA’ AIR 1925 Cal^Z 
Tn ‘MAUNG TUN AUNG V. MA E. KYI, i* ***** 

ST&5 “the actTof 

K andfs not appUcable & a 

ment to contract a marriage in the future. 

Though in this case the parties were Burmese 
nevertheless the discussion on the terms I 
of’the Indian Majority 

decision turned only upon .^.^ f^sions that 
Bench also reviewed several of the de^i a gHlBlN _ 

had been P laced rI ^°Ef j* ‘ABIDHUN- 

BAI V. KHARSHEDJI, 22 Bo m _ srT't!rTUDDlN\ 41 
NISSA BIBI v. MUH AM M^FA T « zlUL ka _ 
ESP 1026; ‘FATIMA KHATON V. FAZLUI, 

RIM\ 47 Cal LJ 372 and so forth. 
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(4) It will thus be seen that all the four High 
Courts, viz; Madras. Lucknow, Patna and Ran¬ 
goon are of one opinion, viz., that a suit by a minor 
under the Indian Majority Act, but who is a major 
under the personal law governing the party, can¬ 
not be filed for any purpose connected with her 
marriage without a next friend acting on her be¬ 
half. As against this, the High Courts of Bombay, 
Calcutta and Allahabad take quite a different view 
and they hold that it is permissible for a minor 
under the Indian Majority Act but who is a major 
under her personal law to bring a suit for dissolu¬ 
tion of her marriage without the aid of a next 
friend, and the interpretation put upon the words 
“to act in the matter of marriage” was that it 
should not be restricted to the mere right to con¬ 
tract but should extend also to the right to file a 
suit or otherwise enforce her rights through a 
court of law. In 'AHMED SULEMAN v. BAI 
PATMA’, 55 Bom 160 a Bench of two Judges of the 
Bombay High Court held that: 

“Under the Mahomedan law a wife of 16 years of 
age is entitled to sue for divorce, without a next 
fnend by virtue of S. 2(a) of the Indian Majority 
Act. The case of Parsis is different." 

They followed the decision in 'BAI SHIRINBAI v 

£ H ^? HED ? 1 ’’- 22 Bom 430 wherein it was said 
that the Majority Act did not use the expression 
'capacity to contract" but used only the words 
capacity to act" which were said to be of much 
wider import. In 'MT. FATIMAKHATUN v FA- 
KARUVP. 47 Cal LJ 372 and 'NAKSETAN 
BIBI v - RABIBAR RAHMAN', AIR 1948 Cal 66 it 
was held by the Calcutta High C^urt that; 

Sec. 2. Majority Act. docs not merely create cer¬ 
tain exceptions to S. 11. Contract Act. but the 
words ' to act” are wide enough to include in it 

! h L in , stltutlon of a suit - A suit instituted bv 
* Mushm minor girl, who has attained her pi£ 

berty, for dissolution of marriage is covered bv 
SX 1% capaclty * a " y P«on toS 5 

SfnShS^Sf, T mflge ' dlvorce etc - and is m ain- 

tamable without a next friend.” 

r m SfJSS* FATIMA KHATUN v. FAZ- 

h^ KARlM, AIR 1928 Cal 303 and 'ITHAHI 
UMAH v. KAIRHIRAPOXOIL'. 3 Mad 248 was ri 
ferred to and distinguished, in ‘GASIM HUSSAIN 
BEG v. XANIZ SAKINA'. 54 All 306 Sulaiman 
of reifn, d n I ? bal Ahmed J. considered the question 
i£Svc nt ° f dower “V a minor mushm 
and held that- S6C ' “ the Ind ' an NIaJority Act 


The settlement of dower or its relinnnichmo^f 
the exception contained In S 2 oi 

nort P !f of a certa *n amount of dower is n 
part of the contract of marriage and a 

who is a minor under the Indian Majority 6 Ac? 

* ™ aJ ° r under the Muhammadan liw is can- 

&£S&S5t 

Jower or its relinquishment worn e1me"SthS 


ad 1026 has been made available on this question 


h In these circumstances, and in view of the conflict 
»- between several High Courts on this question, and 
>r tins High Court having had 110 occasion to review 
t the decisions of the other High Courts which have 
l ’ “5“ 'A, H le wake of ‘ABIDHUNNISSA V. MOHA- 
r MLD FATHI UDDIN', 41 Mad 1026 and consider- 
■- ing for the importance of the question. I think it 
r, is desirable that the matter should be decided by a 
v Bench oi this High Court. I therefore refer this 
r petition for decision to a Bench to be constituted 

r tor the purpose by my Lord the learned Chief 
• justice. 

t JUDGMENT OF DIVISION BENCH 

t rvhVrh RAJAMANNAR c. J. : The question of law 
which fails for decision in this case is whether 
“J™, woman who is a major according to her 
i personal law but is a minor according to the pro¬ 
visions of the Indian Majority Act is entitled to 
bring a suit for dissolution of her marriage with- 
' “Lacing represented by a next fnend. 'Inis case 
r ?A me up before Basheer Ahmed Sayeed J 

h P n-/ 0Und a d * ver o enCe of opinion on the point 
; ? et ween several High Courts and having regard 

ta I h2 0 S ta Ki 0 1 5 the ‘l 11651 * 011 bought it desi- 
rab ' e i? _, be decided by a Division Bench 

su t hv , er m 3 , 2 ' RU| °, 1 !, C : P - C ' lays d °wn that every 
suit by a minor shall be instituted in his name 

1 by a Person who in such suit shall be called the 

T‘ ino f' a ^e no exceptio^ 
the 6 ° f procedure contained in 

There 1S no def untion of a minor 
Tn.i!? 0 < x? de n ? r m the Ge neral Clauses Act. The 
Indian Majority Act, IX of 1875 provides that 

deemed? d0mid!ed in British India Sdl be 
t0 have attained his majority when he 
shall have completed liis age of eighteen years 
and not before. Tliis rule is. however, subject to 
certain exceptions contained in that Act We are 
Sf'S 1 "*?? the exception embSdfi in % 1 
( . a > °^ that Act which runs as follows: 

Nothing herein contained shall affect 

l“ ie capacity of any person to act' in' the 
following matters (namely) marriage dower 
divorce and adoption." 8 ’ aower - 

Prima facie, this provision means not that a ner 
^i^fto be considered a mmor Imder toe 
Indian Majority Act but that the fact that the 

fS’SelLS, n °J “ ,ect “>« “■Paclty* „ 

jnat person to act m certain matters The n in»c 
hon ,s whether by reason of This provSton an 
can be grafted to Or. xS S e 
of the Code and it can be held that o 
'ririh?. meaning of the Indian Majorit^Act 
and therefore within the meaning of the V Pirn 
Procedure Code can institute a suit in nSnecT o 

eWrarsa, sa 

s SK STiSWas.'sS 

wmmm 

Indian Majority Act. n 

a person can act in the matter 3 that 
another to say that he ran i * do P tion and 

as?. 

“s> l J&$\ - p- 

repre^eSby 6 a^SS friend^the St*? 
in accordance with Or XXXtt°» bistituted 

theless a suit 1 I s ne ™' 

°n a particular procedural inslst5 

- 1 Bnt0r - ™ XfitgfSL**; 
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the general law of the land which would prevent 
a minor from instituting legal proceedings with¬ 
out a next friend. A minor can, without being 
represented by a next mend, institute criminal 
proceedings. He can even hie a suit_ for the re¬ 
covery of a sum not exceeding Ro. 500 which is 
due to him for. wages or for piece of work or lor 
work done as a servant in the Presidency Small 
Cause Court, without a next friend. It is therefore 
dear that there is nothing in S. 2 (a) of the 
Indian Majority Act which overrides the provision 
in Or. XXXII. Rule 1. 


the reasoning of the learned Judges does not ad¬ 
vert to this fact nor is it based on that circum¬ 
stance. 


(10) The point is directly covered by the deci¬ 
sion o l a Division Bench of this court in ‘ITHAYI 
UMAH v. KAIRHIRAPOKOIL', 3 Mad 243 . The 
question referred for decision in that case was 
whether a minor Muhaminedan female can in her 
own name sue her husband in respect of main¬ 
tenance. dower etc. It was urged in the court be¬ 
low that the Indian Majority Act had no appli¬ 
cation because of the provisions of S. 2 (a> oi 
that Act. The lower court was of opinion that that 
provision referred only to the capacity to contract 
and not to the capacity to sue which was purely 
a question oi procedure and was regulated by Chap¬ 
ter XXXI C. P. C. The learned Judges. Sir Chanes 
Turner C. J. and Tarrant J. were of the opinion 
that the lower court had correctly apprenended 
and expressed the law. A similar view was taken 
in * USA LAN AL1 KHAN V. MIR KHATOON BANU. 

17 Luck 572 which dealt with a suit for dower. The 
learned Judges held that the words "to act m the 
matter of dower" in S. 2(a) of the Indian Majority 
Act should be given a restricted meaning and do 
not include the bringing of a suit for dower. The 
learned Judges observed that S. 2(a) me t ei> relieves 
a minor of some of the consequences of minority 
but she remains a minor nonetheless. 

••That being so. the provisions of Order XXXII. 
Rule 1, C. P. C. still apply. So in respect of the 
institution of suits he will act through her ne.vt 
friend". 

Authority, however, is not wanting for *he c on- 
trarv view. In 'AHMED SULEMAN v. BAI FAT- 
MA\ 55 Bom 160 one of the points which arose 
for decision was whether a suit for divorce by a 
Muhammadan woman of 16 could be “^‘tuted 
without a next friend or guardian. The case was 
decided by a Division Bench consisting of Mad- 
gavkar and Barlee JJ. Madgavkar J answered he 
question in the affirmative by a referenceto the 
provisions of S. 2(a> of the Indian Majority Act 
by holding that the wife suing for her divorceacts 
in the matter of divorce. Tne other learned Judge. 
Barlee J though he delivered a separate judgment. 
K* deal with this point. There is no reference 
in this case to the earlier decision °f° ur “ urtin 
TTHAYI v. KAIHIRAPOKOIL, 3 ^48. 

Akram J. sitting alone took the same view »n NAK- 
SETAN BLBI V. HABIBAR RAHIMAN’. AIR !948 
Cal 66 In his opinion the words "to act in S. 
2<a) of the Indian Majority Act are wide enough 

to include the institution of a ™‘Xiin£d 

under his or her personal ly 'naj ^ave attamea 
majority. The learned Judge iollowed thc d c 

srssKKSj 

SSlAPOKO^'S™ M “ purported to 

diettngtdeh tot W 

SFMTJPSt s^dhana 


(11» We have no hesitation in expressing our 
respectful agreement with the decision of our court 
in ITHAY I UMHA v. KAIHIRAPOKOIL’, 3 Mad 
248. There is nothing in the reasoning of Mad¬ 
gavkar J. in ’AHMED SULEAL\N v. BAI FATMA\ 

55 Bom 160 nor of Aka ram J. in ’NAKSETAN BI- 
BI v. HABIBAR RAHMAN’, AIR 1948 Cal 66 which 
commends itself to us. On the plain reading of 4 
S. 2 (a) and (3) of the Indian Majority Act and * 
Or. XXXII. Rule 1. C. P. C. only one conclusion 
appears to us to be possible, viz., that a suit by a 
person who is a minor within the definition con¬ 
tained in Sec. 3 of the Indian Majority Act, can¬ 
not be instituted except by a next friend of the . 
person. 


< 12* The learned District Munsif was therefore 
wrong in holding that the suit was properly insti¬ 
tuted. The petitioner before us, the defendant in 
the court below took out an application praying 
that the suit may be dismissed on account of this 
defect in the presentation. We do not think that 
it is proper to follow this course. We think that 
the proper course is to return the plaint as not 
having been properly presented. We direct the 
learned District Munsif to do so. The civil revi¬ 
sion petition is to this extent allowed. There will 
be no order as to costs here and in the court be¬ 
low. 

C. R. K./A./ R. G. D. Order accordingly. 
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f * (a) Constitution of India. Art. 31 (2) 
Public purpose — Meaning explained — (La ““ 
Acquisition Act (1894). S. 6) — (Words and 
Phrases — ‘Public purpose). 

Acquisition of property for P ubl jf Pu r - 
pose under Art. 31 (2) includes whatever 
results in advantage to the public. It is 
not necessary that it should be available 
to the public as such. It might be in favour 
of individuals provided they are benefited 
not as individuals but in furtherance of a 
"cheme of public utility. Schemes for con¬ 
struction of houses for cleanng slum areas 
relieving congestion and housing P°° 

AIR 1930 Mad 798. Rel. on. (Fara ivi ,. 

A society was formed and regisj.® 
under the Madras Co-operative Societies 
Act. 1932 with the object of onablmgjy 
members to construct h° us ^- k 0 f lands 
considered that, .certain f of 

within the mumerpa limits of ‘n and 

T would serve as suitable building itjon 
moved the Government for £ s < * t0 the 

XoM houses and 
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in pursuance of this notification proceeded 
to acquire lands. The petitioner filed an 
application attacking the validity of the 
acquisition proceedings, contending that the 
public as such had no interest in the land 
or buildings, that neither the public nor 
even a considerable portion thereof would 
be benefited by the scheme and in effect 
the acquisition would amount to taking 
property of one individual and transferring 
it to another: 

Held (1) that the society could be 
regarded as constituted for the benefit of 
the public; ( P ara G) 

(2) that in general building schemes were 

to be considered as advantageous to the 
public; (P ara i2) 

(3) that even though the direct and 
immediate beneficiaries under the scheme 
might be individuals it was a public purpose 
as it benefited the public generally; 

(Para 14) 

(4) that therefore the acquisition was 

vaUd - (Para 19) 

(b) Constitution of India, Arts. 19 (1) (f), 

31 (2) — Valid acquisition under Art. 31 (2) — 
Effect on Art. 19 (1) (f). 

Article 19 (1) (f) must be read subject 
to Art. 31 (2) and where there is a valid 
acquisition under that Article there is no 
property m respect of which the rights con¬ 
ferred under Art. 19 (1) (f) could be 
c A la ' m fd: AIR 1950 SC 27; AIR 1951 SC 41; 
AIR 1951 All 674 (FB); AIR 1951 Bom 86. 
Re!, on. (Para 4) 

, (c) Land Acquisition Act (1894), S. 17 (as 

r . amended by Mad. Act XXI of 1948) — Scope. 

.The scope of S. 17. as amended by 
Madras Act XXI of 1948, is limited in its 
operation to cases of emergency. The 
purposes mentioned in that section cannot 
be turned into a general definition of what 
are public purposes under the Act. (Para 8) 

Aiv a n K l' aV o A ! yan 2 ar - L ; V - Krishnaswami 

Aivo F ’ Aiyar » I° r v - Ramaswami 

Aiyai T. A. Ramaswami Reddi, K. Bhashyam. 

s Rajnayya Nayak. M. Natesan and M. K. 

l or 41 pet j. tione rs: Advocate General 
instructed by the State Counsel and the Govt 
Pleader, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 

£15) 39 Bom 279: (AIR 1914 PC 20) 13 14 19 

( 50) 1950 SCJ 174: (AIR 1950 SC 27: 

51 Cn LJ 1383 SC) 4 

(5}> >951 SCJ 29: (AIR 1951 SC 41) 4 

CMfi A D in 5 ,}. 4 11 674: (1951 A1 > U 365 F B) 4 
A , IR , 1946 B° m 216; W Cri LJ 594) 21 

j.f A IP ios, D 0m 8 ?i, (ILR (1951) Bom 473 ) 4 
( M, 951 Bom 121: < ILR U951) 

Bom 656) 9n 91 

51) air 1951 Cal 97: (55 Cal WN 463) ' 16 

, 49 K r 227 -_( AIR 1925 Mad 837) 14 

, 59 M f^H, 2 4 -i AIR 1930 Mad 7 98) 14 
fMfi fr J D }?2L^ ad 361: d 31 Ind Cas 647) 14 

( MaiS^f Mad 153: (AIR 1945 

2 A 9 TD Pa , f Q I?°D (AIR 1950 Pa * 392 SB) 15 
(51) AIR 1951 Pat 91: (30 Pat 454 cd\ 

1896) 164 US 112: 41 Law Ed 369 > 

floor} inn 361: 49 Law 1085 o 

f!o?c} F S 527: 50 Law Ed 581 q 

fini?} ? 49 (7® 30: 60 Law Ed 507 q 

(1»4R\ 00? rVf 700: 67 Law Ed 1186 9 

130 ALE 1053 S 546: 90 LaW Ed 843 18 


291 NY 320 10 

270 NYP 333: 105 ALR 905 10, 12 

VENKATARAMA AIYAR J.: These are peti¬ 
tions nled under Art. 226 of the Constitution of 
India challenging the validity of various noti¬ 
fications issued by the State of Madras under 
S. 6 of the Land Acquisition Act. I of 1894, de¬ 
claring that certain lands were to be acquired 
for construction of houses. The petitioners are 
the owners of the lands proposed to be acquired 
under the notification and their contention is 
that the purpose mentioned in the declaration is 
not a public one and that, in consequence, the 
acquisition is in contravention of Art. 31(2) of the 
Constitution and. therefore, void. In some of the 
petitions, certain other points have also been 
raised but we have reserved consideration of 
these points to a later stage and heard argu¬ 
ments on the constitutional issue as to the va¬ 
lidity of the acquisition. 

i2Mt will be convenient to take writ petition 
No. 76 of 1951 for a statement of the material 
facts, that being the main petition argued and 
typical of the rest. Within the municipal limits 
of the City of Tiruchirapalli at a place called 
Chintamani there is a block of lands of the ex¬ 
tent of 45 acres consisting of several fields owned 
by a number of persons. The petitioner owns 
some of them. A society called the Tiruchira¬ 
palli Co-operative House Construction Society 
Ltd. was formed and registered under the 
Madras Co-operative Societies Act (VI of 1932) 
with the object of enabling its members to con¬ 
struct houses. This society considered that the 
aforesaid block of lands would serve as suitable 
building sites and moved the Government for its 
acquisition. The Government gave its consent to 
the scheme and on 15th June 1950 issued a noti¬ 
fication declaring that the lands were “needed 
for a public purpose, to wit, construction of 
houses" and in pursuance of this notification pro¬ 
ceeded to acquire the lands. Awards were 
passed on 29th May 1951 and 31st May 1951. The 
petitioner has filed the present application at¬ 
tacking the validity of the acquisition pro¬ 
ceedings. 


(3) Though it was alleged in the affidavit of 
the petitioner that no cart of the compensation 
came from public funds and that, therefore, the 
requirements of S. 6(1) had not been complied 
with, the objection was not pressed, the Advo¬ 
cate General having made a statement that one 
anna in the rupee was paid by the Government. 

This ground of attack must, therefore, be re¬ 
jected. Vide SURYANARAYANA v. THE PRO¬ 
VINCE OF MADRAS’, ILR (1946) Mad 153 (FB). 


(4) It was also argued that the acquisition 
proceedings were an infringement of the funda¬ 
mental right of the petitioner to hold property 
recognised in Art. 19(l)(f) and that, therefore 
they are void. But Art. 19(l)(f) must be read 
subject to Art. 31(2) and where there is a valid 
acquisition under that Article there is no pro¬ 
perty in respect of which the rights conferred 

rv^r> a t^a*xt 19( iL ( 9 ™ uld be c,aim ed. In 4 A. K. 
GO p ALAN v STATE OF MADRAS 1 . 1950 S.C.J. 

1/4 at p. ~94 the following observations occur in 
the judgment of Das J.: 


But suppose a person loses his property by 
reason of its having been compulsorily ac¬ 
quired under Art. 31 he loses his right to* hold 
the property and cannot complain that his fun- 

S n i ( ri , 8 ^ un ! er sub-clause (I) of clause 
(1) of Art. 19 has been infringed/’ 
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Referring to this observation the same learned 
Judge observed in ‘CH1RANJIT LAL v. UNION 
OF INDIA’, 1951 SCJ 29 at p. 57: 

M In ‘GOPALAN’S CASE’, 1 pointed out that 
the rights conferred by Art. 19 (1) (a) to (e) 
and (g) would be available to the citizen 
until he was under Art. 21 deprived of his 
life or personal liberty according to procedure 
established by law and that the right to pro¬ 
perty guaranteed by Art. 19 (1) (f) would 
likewise continue until the owner was under 
Art. 31 deprived of such property by autho¬ 
rity of law. Therefore it will be necessary 
to consider first whether the shareholder of 
the company has been deprived of his or its 
property by authority of law under Art. 31 
for if he or it has been so deprived then the 
question of his or its fundamental right under 
Art. 19 (1) (f) will not arise. 

In ‘RAJA SURYAPAL SINGH v. THE U. P. 
GOVERNMENT’, AIR 1951 All 674 a Full Bench 
of the Allahabad High Court following the 
observations of the Supreme Court in *A. K. 
GOPALAN v. THE STATE OF MADRAS’, 1950 
SCJ 174 held that the right to property 
guaranteed in Art. 19 (1) (f) would cease when 
it is compulsorily acquired under Art. 31. In 
•DWARKADAS v. SHOLAPUR S. and W. 
CO.’. AIR 1951 Bom 36 in negativing the con¬ 
tention that acquisition of property under 
Art. 31 was a violation of the fundamental right 
guaranteed under Article 19 (1) (f), the learned 
Judges observe: 

“It would seem, therefore, on the same analogy 
that the right to acquire, hold and dispose of 
properly guaranteed to the citizen under 
Art. 19 (1) (f) would only be operative in 
the case of those whose property has not 
been taken away under Art. 31. That must 
be so logically because if a man has been 
deprived of property under Art. 31(1) or 31(2) 
no question of his acquiring, holding and dis¬ 
posing of that property could possibly arise 
under Art. 19. This right can only be made 
justiciable provided the Legislature has not 
validly taken action under Art. 31 and it is 
only then that the question might arise 
whether any restrictions placed upon that 
right under sub-clause (5) of Art. 19 are 
reasonable restrictions or not.” 

This contention must, therefore, be overruled. 


(5) The substantial contention urged by Mr. 
L. V. Krishnaswami Iyer, the learned advocate 
for tiie petitioner, is that the acquisition is not 
for a public purpose within the meaning of 
Art. 31 (2) and that therefore it is void. It is 
argued that the lands now sought to be acquired 
will when assigned by the building society 
come to be held by individual members as their 
own private property, that the building of 
houses by them would result only in benefit to 
them, that the public as such will have no 
interest in the land or buildings, that neither 
the public nor even a considerable portion 
thereof will be benefited by the scheme and in 
efTect the acquisition would amount to taking 
property of one individual and transferring it 
to another and that, therefore, there was no 

PU ( b 6 1 j C It U was S further contended that the persons 
who would really be benefited would be the 
shareholders of the society, that the profits of 
the scheme will go into their pockets, that 
under the rules of the society the public had 
not even a right to participate in the scheme 
because the management had the power to 


refuse to admit any person as a member 
without assigning any reasons, that the society 
could lease the properties and sell them to any 
person even a non-member and that, therefore, 
it could not be regarded as a truly public com¬ 
pany. On this aspect of the matter, the learned 
Advocate General invited our attention to the 
various provisions of the Madras Co-operative 
Societies Act VI of 1932, under which the build¬ 
ing society has been registered. The preamble 
to the Act states that it is expedient to facilitate L 
the formation and working of co-operative 
societies for various purposes one of which is 
bringing about better living. Under S. 4 it is 
only societies which have for their object the 
promotion of the economic interest of its mem¬ 
bers in accordance with the co-operative prin¬ 
ciples, that could be registered under the Act. 
The rules of the society have to be approved 
by the Registrar who has under the Act large 
powers of control over the societies. Section 35 
provides that no part of the funds of a regis¬ 
tered society shall be divided by way of bonus 
or dividend or otherwise among its members, 
and rules are laid down as to how the profits 
are to be dealt with. In this particular society 
there is a rule that only five per cent of the pro¬ 
fits shall be available for distribution among its 
members. It also appears from the cpunter 
affidavit that there are 332 members on the 
rolls of the society and that 278 of them have 
applied for houses and paid the full share 
caoital. The provision that the management 
shall have power to refuse admission to any 
person without assigning any reason is the 
usual one adopted by co-operative societies for 
ensuring the smooth working of the institution 
and for preventing undesirable persons from 
getting in and creating factions. We are, 
accordingly, of opinion that there is no sub¬ 
stance in the objection that the society could 
not be regarded as constituted for the benefit of 
the public. , . 

(7) The question that has to be decided is 
whether the acquisition of lands for enabling 
members of the society to construct houses for 
themselves can be said to be a public purpose. 
“Public purpose” is not defined in the Consti¬ 
tution nor is much light thrown on it by th e 
definition in' the Land Acquisition Act, Sec. •> 
(f), which is in these terms: 

"The expression ‘public purpose’ includes the 
provision of village sites in districts in which 
the (Provincial Government) shall have de¬ 
clared bv notification in the Official Gazette 
that it is customary for the Government to 
make such provision.” 

Mr. K. Rajah Aiyar who appeared for one of 
the petitioners relied on the amendment to b. i' 
of the Land Acquisition Act introduced by th 
Madras Act. XXI of 1948 Under this section 

the Collector is authorised to take P°. sse *® 10 " es 
any land urgently if in his opinion it becomes ^ 

necessary to do so i 

“(i) for the purpose of any library or educ - 
tional institution, or 
(ii) for the construction, extension or 
provement of— . 

(A) any building or other structu ^f , he in _ 
village for the common use o 
habitants of such village, or 

(B> 

Madras Co-operative Societies 
1932, or 
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liberal view is that it is not an c-ssential con¬ 
dition of public use that t|ie property should 
be transferred to public ownership or for public 
user and that it is sufficient that the public 
derives advantage from the scheme. According 
to this view, it is no objection to the validity 
of an acquisition that it is in favour of a private 
corporation or of individuals provided it results 
in public advantage. Vide Nichols page 435. In 
•FALLBROOK IRRIGATION DISTRICT v. 
BRADLEY’. (1896) 104 U.S. 112 (161, 162): 
41 Law Ed. 3G9, (389) the facts were that an Act 
of California provided for the acquisition of 
lands whenever 50 land-owners or a majority of 
them in a particular locality required it for 
construction of a watercourse, the object of the 
legislation being to enable dry lands to be 
brought under wet cultivation. The validity of 
the Act was challenged on the ground that the 
acquisition would only benefit particular land 
owners who could take water from the channel, 
that the public as such had no direct interest 
in the matter and that consequently there was 
no public user. This contention would be right 
if the stricter view were to be adopted but it 
was rejected and the acquisition was upheld, 
the court observing: 

“To irrigate and thus bring into possible cul¬ 
tivation these large masses of otherwise 
worthless lands would seem to be a public 
purpose and a matter of public interest, not 
confined to the land-owners, or even to any¬ 
one section of the State. The fact that the 
use of the water is limited to the land-owner 
is not. therefore, a fatal objection to this 
legislation. It is not essential that the entire 
community, or even any considerable portion 
thereof, should directly enjoy or participate 
in an improvement in order to constitute a 
public use.It is not neces¬ 

sary, in order that the use should be public 
that every resident in the district should have 
the right to the use of the water." 

This statement of the law was approved and fol¬ 
lowed in ‘CLARK v. NASH’. (1905) 198 U S 
361: 49 Law Ed. 1085, ‘STRICKLY v. HIGH¬ 
LAND BOY MINING CO.’, (1906) 200 U. S 
527: 50 Law Ed. 581 and *MT. VERNON-WOOD- 
BERRY COTTON DUCK CO. v. ALABAMA 
I. P. CO.’. (1916) 240 U. S. 30: 60 Law Ed. 507. 

In ‘RINDGE CO. v. LOS ANGLES COUNTY’. 
(1923) 262 U. S. 700: 67 Law Ed. 1186, it is 
observed again: 

It is not essential that the entire community 
or even a considerable portion should directly 
enjoy or participate in an improvement in 
order to constitute a. public use.” 

Willis in his work on "Constitutional law" 
states the law thus: 

"What is a public use? On this question there 
have been two viewpoints. One may be called 
the older viewpoint and the other the newer 
viewpoint. According to the older viewpoint, 
in order to have a public use, there must be 

a use by the public.According to the 

newer viewpoint there is a public use if the 

tiling taken is useful to the public.In 

these cases there is not necessarily a general 
use by the public, but there is a general bene- 
nt to the public. Private enterprises are thus 
allowed to exercise sovereign power of emi¬ 
nent domain, not because they are taking the 

their ,T because in 

taking the property for their use they are 
benefiting the public.” (1936 Edn., ppf 817- 
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(C) any dwelling house for the poor, or 

(D) any irrigation tank, irrigation or drai¬ 
nage channel or any well, or 

(E) any road.” 

(8) The contention that is urged is that the 
section is exhaustive of all purposes which the 
Legislature considered to be public; that the 
construction of building would be a public pur¬ 
pose only if it was of the character mentioned 
Ji in sub-clauses A, B and C, and as the buildings 
P to be constructed by the members of the society 
do not fall within the categories of A, and B 
and as there is no limitation in the rules of the 
society that the houses are to be constructed 
only as dwelling houses for the poor, the acqui¬ 
sition was not for a public purpose. But this 
argument ignores the true scope of S. 17 which 
is limited in its operation to cases of emerg¬ 
ency and the purposes mentioned in that sec¬ 
tion cannot therefore be turned into a general 
definition of what are public purposes under 
the Act. Mr. K. Bhashyam Iyengar who ap¬ 
peared for one of the petitioners relied on Sec¬ 
tion 40 (1) (a) of the Land Acquisition Act 
wherein it is provided that the Provincial Gov¬ 
ernment should not consent to any acquisition 
of land for a company—co-operative society is a 
company as defined in S. 3 (e) of the Act— 
unless it is for construction of dwelling houses 
for workmen employed by the company. It is 
argued that this is an indication that construc- 
tion or dwelling houses for other persons is not 
a public purpose and that, therefore, the pre¬ 
sent acquisition is illegal. But this section again 
does not purport to give a definition of what a 
I P°bbc purpose under the Act is; Sec. 40 (1) (a) 
does , not ® ven refer to a public purpose; much 
less does it indicate that construction of dwel¬ 
ling houses for persons who are not workmen 
would not be a public purpose. It is intended 
merely to guide Provincial Government in giv¬ 
ing consent to acquisition of lands for a com¬ 
ply and indeed once such consent is given 
by Government it does not appear that the 
acquisition proceedings started thereunder could 
oe challenged on the ground that consent should 
not have been granted under S. 40 of the Act 
Moreover, the section obviously has reference 
? om P a . nies , which carry on commercial 
undertakings involving employment of work¬ 
men on a large scale and any inference which 
may be drawn from the language of the sec- 
t wou £ be inapplicable to a co-operative 
society which does not employ any workmen 

on y of mem bers constructing 
5 “ f0 J themselves Thus, neither Sec. 17 nor 

iSln SL-lr L *u d Acc * ulsition Act is of much 
r h f ecidin * g th ® genera’ question as to whe¬ 
ther the construction of houses is a “public 
purpose*. 

(9) There is considerable authority in America 
constitutes a public purpose and the 
£°” f has bee " considered with reference to 
schemes for construction of houses. The power 

^„ a . cq .V' re . P r,v ?t e property compulsorily is 
caBed “Eminent Domain”, under the American 

mI 811 ! 1 * 1 ? condition of the exercise of that 
£r r . that should be for “public use”. Two 
have been he ' d on the connotation of the 

iSira. The °. lder and stric,er 

Si? bv thp th ? P roperty 15 dedicated for 
MBUnntw J ^ Uc a t large or a considerable 
SSr I ! r ? e J eo1 lt would not be a oublic use 
ff/SS 10 ^ 0 ? “ Eminent Domain”, Vol. II p' 

I 30 0950 Edn.). But the modern and more 





760 Madras Padayachi v. State of Madras ( Rajamannar C. J . A F. Aiyar J.) A. I.B. 


Referring to this newer viewpoint Nichols 
writes: 

“Judicial opinion which follows the broad or 
liberal concept considers that the narrow doc¬ 
trine has been repudiated and is no longer the 
prevailing view. ‘Public use* is considered 
‘public benefit’ and it is not considered essen¬ 
tial that the entire community or even any 
considerable portion thereof should directly 
enjoy or participate in any improvement in 
order that it constitutes a public use” (Nichols, 
“Eminent Domain”, pp. 434. 445). 

The same writer also observes that where the 
acquisition is for the public benefit it is imma¬ 
terial that there is incidental benefit to private 
individuals and the following observations with 
reference to an acquisition on behalf of private 
corporation are particularly relevant with re¬ 
ference to the contention on behalf of the peti¬ 
tioners that it is the shareholders of the co¬ 
operative society that are benefited by the ac¬ 
quisition: 

“While the primary object in taking and hold¬ 
ing such land is the public bensfit which alone 
justifies a taking without the consent of the 
owner and incidental object is the hope of 
profit to be derived by the corporation from 
the use of the land, it is well settled that 
the incidental benefit to the stock-holders in 
the profits arising from tolls, fares and other 
charges does not render the taking for a pri¬ 
vate use, if the tolls, fares and charges are 
to be derived from serving the public.” 
(Nichols on “Eminent Domain”. Yol. 2, page 
448.) 

• (10) The question whether schemes for build¬ 
ing of houses could be held to be for a public 
purpose has come up frequently for decision 
before American State Courts. 

In 'NEW YORK CITY HOUSING AUTHO¬ 
RITY v. MULLER’, 270 N.Y.P. 333: 105 A L.R. 
005 certain lands were taken in pursuance of 
a governmental project for clearing slums and 
for providing housing accommodation at low 
rents to persons with low income. The validity 
of this acquisition was questioned on the ground 
that the uses were private and not public. The 
court overruling this contention observed: 

“Over many years and in a multitude of cases 
the courts have vainly atterrmted to define 
comprehensively the concept of a public use; 
and to formulate a universal test even though 
it were possible, would in an inevitably 

changing world be unwise if not futile”. 

and holding that those purposes were for the 
benefit of the public the court went on to 
observe “It is also said that since the taking 
is to provide apartments to be rented to a 
class designated as nersons of low income or 
to be leased or sold to limited dividend cor¬ 
porations the use is private and not public. 
This objection disregards the primary purpose 
of the legislation. Use of a proposed struc¬ 
ture, facility or service by everybody and any¬ 
body is one of the abandoned universal tests 
of a Dublic use.” 

In ‘MURAY v. LA GUARDIA’, 291 N. Y. 320 
the facts were somewhat similar to the present 
case. A corporation called Stuyvesant Town 
Corporation was formed for acquiring 18 city 
blocks and constructing buildings thereon, 
was financed by the Metropolitan Insurance 
Company which held all the stocks of the cor¬ 
poration. The owners of the lands which had 
been taken contended that the scheme would 


benefit only some individuals and the insurance 
company which was a private corporation and 
that there was no public use in the project. The 
court held that to provide low rent houses to 
families with low income and to clear slum areas 
would both be public uses. Then dealing with 
the contention that there was no public use in 
the project because the insurance company was 
benefited the court observed: 

“Nor do we find merit in the related argument 
that unconstitutionality results from the fact 
that in the present case the statute permits 
the city to exercise the bower of “Eminent 
domain” to accomplish a project from which 
‘.Metropolitan’ a private corporation may ulti¬ 
mately reap a profit. If upon completion of 
the project the public good is enhanced it 
does not matter that private interests# may be 
benefited.” 

This decision was taken on a writ before the 
Supreme Court and was affirmed without a 
judgment. Vide ‘MURAY v. LA GUARDIA’, 
291 N. Y. 320. 


(11) Dealing with this topic Nichols writes as 
follows: 

“It had been contended by those who sought 
to impede and defeat the object of the pro¬ 
ponents of low cost housing and slum clear¬ 
ance that legislation in support of such ob¬ 
ject was for the benefit of particular indi¬ 
viduals and classes and that, therefore, there 
was no public use involved. In overruling 
such contention the courts have held that 
determination of the question of public use 
depends not at all upon the factor of the right 
to use the housing facilities and who shall 
be permitted to exercise such right but rather 
upon the factor of the general public benefit 
which must of necessity ensure upon the re¬ 
moval of disease infested and crime breeding 

communities.The primary purpose of hous- . 

ing legislation is to safeguard the general pub¬ 
lic by eliminating the evil aspects of slum 
areas*rather than to benefit a special or limited 
group. There is no constitutional mandate 
that each and every member of the public 
must derive a direct benefit from the public 
monies which are expended for such purpose 
(Nichols. Vol. 2, pp. 517-518). 

(12) This passage deals with clearance ot 
slum areas but as already mentioned the same 
principle has been applied to acquisitions made 
for constructing houses with low rent to fami¬ 
lies with low income. Vide Nichols, page 520. 
‘WILLIAM v. POWEL’. referred to in the anno- 
tation to ‘NEW YORK CITY HOUSING AUTHO¬ 
RITY v. MULLER’. 270 N. Y. 333: 105 A. L. R- 
905 is an instance of a legislation which permit¬ 
ted acquisition for relieving congestion in a 
municipal area and its legality was upheld. 
Generally it has now been held that acquisition 
of land for a public use is not limited to the 
taking of lands in slum area. It can be in 
lands deemed necessary for a housing P r °J| c ^,- 
•HOUSING AUTHORITY OF DALLAS v HIG¬ 
GINBOTHAM’. 130 A.L.R. 1053 at PP- l. 067 '™ 6 ® 
(Nichols Vol. II. p. 521). Those authorities show 
that, in general, building schemes areto 
considered as advantageous to the pubUc w 
ther it is to clear slum area or to 
ling houses for the poor or to relieve con Q es 

tl0 (13) We shall now examine the ^ontwa 

cited by the learned advocate ^° T r A ^l" P qo Bom’ 
In -HEMABAI v. SECY OF STATE. 30 ^ 
279 the facts were that the East India Co.npa . 
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had assigned certain lands under a sanad of 
the year 1839 and it had also leased certain 
other lands under a grant of the year 1854 sub¬ 
ject to a condition that they could be resumed 
for a “public purpose." The Government re¬ 
quired those lands for providing accommodation 
for its officers and gave notice of resumption. 
The holders of the lands contested the validity 
of the resumption on the ground that building 
dwelling houses for oflicers was not a public 
purpose as it would benefit onlv individuals. 
This contention was negatived in both the courts 
in India and this decision was affirmed by the 
Judicial Committee. The judgment of 'Lord 
Dunedin lays down the following propositions: 
(I) To constitute a public purpose it is not neces¬ 
sary that the land when taken should “in spme 
way or other be made available to the public 

• at large" and (2) It is sufficient if the purpose 
is one “in which the general interest of (he 
community is concerned.” The contrast between 
the general interest of the community and th» 
particular interests of individuals made bv 
Bachelor J. in his judgment and aoproved b"v 
the Privy Council only means that the purpose 
for which the acquisition is made should be of 
advantage to the community and not merelv to 
particular individuals. Th? principles laid down 
in this decision are in accord with th? modern 
view held in American courts and the\* do not 
help the petitioners. 

^i. 1 tU!? m Y. EERARAGHAVACHARIAR v. SECY. 
OF STATE’, -19 Mad. 237 certain vacant sites 

were acquired for enabling Panchamas to build 
houses. It was argued that this was not a pub- 
he purpose as the benefits of the acquisition 
would go only to individuals. In rejecting this 

• contention Devadoss J. observed: 

"It is not possible to define what a public pur- 
pose is. There can be no doubt that provi¬ 
sion of house sites for poor people is a pub¬ 
lic purpose for it benefits a large class of 
people and not one or two individuals” 

‘SECY. OF STATE v. GOPALA IYER', 59 Mad. 

< an °ther case of acquisition of sites 

ior building houses for Panchamas and other 
servants. In upholding the acquisition Venkata- 
subba Rao J. observed as follows: 

“The measures adopted, while directlv benefit¬ 
ing the Panchamas. indirectly benefit the pub¬ 
lic at large. Even if only a section of the pub¬ 
lic is benefited still the purpose is a public 
one. The expression includes a nurpose in 
which the general interests of tlie commu- 
n l*L a ? pPP° se( * to the particular interests 
oi the individuals, is directly and vitally con¬ 
cerned. S?e 'HEMABAI v. SECY. OF STATE’. 

39 ? 0r ^‘ a 27 ®—Oh behalf of the plaintiff, it is 
contended that the effect of the Government 
order is to enable it to acquire a ©articular 
house site for a particular individual. As the 
learned District Munsif has verv clearly point- 

• 5!L 0U £ is a matter of detail which does 

w? general question of the purpose 
being a public one.” 

^SWAMI IYER v. SECY. OF STATE’. AIR 
Mad 361. again raised the same aues- 

sifpc f b0U K -W* va ! idity of ths acquisition of i 

darlm PhoH d '? e - h °, U ?f S - 0r Panch amas. Sun- ; 

“ Chetty J m following the above autho- < 

is J$f r Y ed Th *} even if only a section of ! 

I,® p ' ubllc is benefited by this acquisition the 

bv^v» S nir)!f 0U KK t,1 L be a public P ur P° se as held i 

^ y ^?il^ atasu ^^ a Rao * n ‘SECY. OF STATE 

l GOPALA IYER’. 59 Mad. L. J. 274?” These 


f decisions recognise the principle that even 
i though the direct and immediate beneficiaries 
under the scheme may be individuals it is a 
1 public purpose if it benefits the public generally. 

(15) Two decisions of the Patna High Court 
i were cited on behalf of the petitioners. In 
’KAMESHWAR v. STATE OF BiHAR\ 29 Pat. 
790 (S.Bj. the question was about the vali- 
; dity of the Bihar State Management of Estates 
and Tenures Act, 1949. the decision of the court 
being that it. was invalid. There was a discus¬ 
sion in the judgment on the meaning of thq 
words ‘•public purpose” occurring in Art. 31 (2) 
—vide pages 849. 85o and 394 to 89*3—but there 
is nothing in those observations which throws 
any light on the question now before us. Nor 
is the decision in 'KAMESHWAR SINGH v. 
STATE OF BIHAR’, AIR 1951 Pat 91 (SB), in 
point the question th:-re being whether the 
Bihar Land Reforms Act. 30 of 1950 was valid. 
It was held to be void under Art. 14 of tha 
Constitution. In the course of the judgment, 
two of the learned Judges discussed the mean¬ 
ing of the words “public purpose” in Art. 3J 
(2) and came to the conclusion that thev should 
be liberally interpreted. The following obser¬ 
vations of Reuben J. (para. 38. page 107) are 
relevant for the present discussion: 

“The expression ‘public use’ in the 5th Amend¬ 
ment to the American Constitution has given 
rise to divergent views in that country. Ac¬ 
cording to the earlier view there must be us-* 
by the public. The later and more liberal 
view takes it as sufficient if there is general 
oepefit to the public. The adoption bv our 
Constituent Assembly of the expression “pub¬ 
lic purpose” points to preference for the lat¬ 
ter view. The word “purpose” is wider in 
its connotation than the word “use”. Vide 
also the observations of Das J. in paragraph 89 
at page 121 .” 

(16) In *MD. SAFI v. STATE OF WEST 
BENGAL’. AIR 1951 Cal 97. it was held that the 
acquisition of land for settlement of refugees 
was for a public purpose. The result of the 
authorities may be thus summed up: Acquisi¬ 
tion of proprty for public purpose under Aid 31 
(2) includes whatever results in advantage to 
the public. It is not necessary that it should; 
be available to the public as‘such. It might! 
be in favour of individuals provided they are! 
benefited not as individuals but in furtherance) 
of a scheme of public utility. Schemes for con-* 
struction of houses for clearing slum areas, re¬ 
lieving congestion and housing poor people are 
for a public purpose as they tend to promote 
social welfare and prosperity. 

(17) Now what are the facts of this case’’ 
During the time of World War No. 2 0 win« to 
transport difficulties thers was considerable 
shortage of timber, iron, cement and other 
building materials and building operations had 
consequently come to a standstill. On the other 
hand the strength of the population in cities 
and towns went on mounting by leaps and 
bounds owing to large and continuous influx of 
persons from rural areas. There was an acute 
shortage of accommodation resulting in over- 
"°. wd ' n S- rackrenting and growth of slum areas 
and the evils became so serious that the Gov- 

a PPomted a Provincial Housing Com¬ 
mittee for reporting on the wavs and means of 
solving the problems by G. O. Ms No nQ 7 
Public (P and D) dated 10th May 1947 G 6 Ms 

2469 Development dated 24th JunV i“5 
and G. O. Ms. No. 2788 Development dated 27th* 
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June 1047. The Committee submitted its re¬ 
port on 20-12-1947 and one of the suggestions 
made therein was the organization of co-opera¬ 
tive housing societies in town areas. Vide Chap¬ 
ter 11, paragraphs 182, 200 and 201. Pursuant 
to this, the Slate has been sponsoring the for¬ 
mation of house building societies and acquir¬ 
ing lands for them to construct buildings and a 
Special Land Acquisition Officer, Co-operative 
Housing Schemes, has been entrusted with the 
due execution of this policy. The magnitude of 
the work will be evident from the fact that 
acquisitions have been made on behalf of at 
least a dozen of such societies functioning in 
all parts of the presidency, as is evident from 
these applications. The problems arising out of 
overcrowding have necessitated legislation for 
protection of tenants against arbitrary eviction 
and unreasonable enhancement of rent. The 
public utility involved in these acquisitions 
must be judged in the light of these facts. Mr. 
K. Rajah Iyer conceded and rightly that under 
the circumstances the acquisition would not 
have been open to question if the Government 
itself acquired lands and allotted them to indi¬ 
viduals for constructing houses. We are unable 
to see how if that is a public purpose it ceases 
to be one when it is carried through the machi¬ 
nery of a co-operative society. We, therefore, 
hold that public purpose has been amply esta¬ 
blished in these acquisitions. 

(18) We have reached this conclusion even 
without the aid of the presumption which the 
law raises in favour of the existence of public 
purpose in such acquisitions. Though the ques¬ 
tion is a justiciable on? and the ultimate deci¬ 
sion must resf with the courts, the action of 
the Legislature in deciding upon the acquisition 
is itself considered good proof that the purpose 
is a public one. It was observed in ‘UNITED 
STATES v. WELCH’, (1946) 327 U.S. 546: 90 
Law Ed. 843 at p. 848. that “When Congress 
has spoken on the subject its decision is entitled 
to deference until it is shown to involve an im¬ 
possibility.” The same considerations must ap¬ 
ply to notifications issued by the Government 
under the powers.vested in them under the Land 
Acquisition Act for acquisition of lands. 

(19) In 'HEMABAI v. SECY. OF STATE’. 39 
Bom. 279, this is what the Privy Council observ¬ 
ed on this aspect of the case: 

“Prima facie the Government are good Judges 
of that. They are not absolute judges. They 
cannot say ‘sic volo sic jubeo*. But at least 
the court would not easily hold them to be 
wrong.” 


The acquisition must, therefore, be held to be 
^alid. 

(20) In the view we have taken it is unneces¬ 
sary to deal at any length with the contention 
advanced by the learned Advocate General that 
I he petitioners are not entitled to raise any ob¬ 
jection based on Art. 31 (2) as it applies only 
to future legislation and not to any existing 
legislation which does not fall under Art..31(6). 
Reference was made to the decision in HbiViAW 
3ANTLAL v. STATE OF BOMBAY', A.I.R. 1951 
Bom. 121 in support of this contention. That 
was a case of requisition under the Bombay 
Land Requisition Act, 33 of 1948. The order 
passed under that Act on 29-5-1950 was attacked 
is unconstitutional. The contention was that 
under the provisions of that Act properties 
could be requisitioned even when there is no 
public purpose and that they were consequently 


opposed to Art. 31 (2) and became void- and 
the order which was passed under those provi 
sions must be declared illegal. The learned 
Judges held that the provisions in Act 33 0 f 
1948 were opposed to Art. 31 (2) but that Arti¬ 
cle 31 (5) saved “the provisions in an existing 
law” not falling within Art. 31 (6) and that 
consequently Act 33 of 1948 was excepted from 
the operation of Art. 31 (2) and that the vali¬ 
dity of the order could not be challenged. But 
the reasoning in this decision will not apply to i 
the present case because under “the existing 
law” that is the law in force before the com¬ 
mencement of the Constitution (vide definition 
Art. 366 (10)) a distinction was made between 
acquisition and requisition of property. 

(21) In ‘TAN BUG TAIM v. COLLECTOR OF 
BOMBAY’, A.I.R. 1946 Bom. 216 the Bombay 
High Court held that requisition was not 
covered by S. 299 (2) of the Government of 
India Act which was limited to acquisi¬ 
tion of property. In this view, the two 
conditions of a valid acquisition laid down 
in Sec. 299 (2) and re-enacted in Article 31 (2) 
that it should be for a public purpose and com¬ 
pensation should be made would apply only to 
acquisitions of property and not to requisition. 
Therefore, even on the reasoning in the decision 
in ‘HEMAN SANTLAL v. STATE OF BOMBAY’, 
A.I.R. 1951 Bom. 121 the present cose would be 
hit by the provisions of Section 299 (2) of the 
Government of India Act. 

(22) Moreover these conditions are prescribed 
also by the Land Acquisition Act and it has not 
been contended before us that the question 
whether the purpose of the acquisition is a 
public one or not is not open to consideration ^ 
by courts by virtue of S. 6(3) of that Act. These 
are questions which do not call for any deci¬ 
sion in this case and we express no opinion on 
them. 

(23) RAJAMANNAR. C. J.: We have already 
held that the purpose of the concerned acqui¬ 
sition is a public purpose within the meaning 
of Art. 31 of the Constitution. 


(24) The only other point pressed by the petit¬ 
ioner is that on the site belonging to him which 
s proposed to be acquired he has put up certain 
puddings and therefore it should be exempted 
’rom the scheme of the acquisition. On behalf 
if the State, the Superintendent. Development 
Department, has sworn to an affidavit in which 
t is alleged that the field of the petitioner 
’orms the frontage of the block acquired ana 
hat the petitioner having got scent of the pro¬ 
posed acquisition constructed houses and laia 
foundations on it in hot haste to avoid, if pos¬ 
sible, the acquisition. He also stated that the 
petitioner and others have got houses in tne 
:own and their action in hastily putting up tn 
louse and the foundations on the land sougnr 
:o be acauired was with a view to defeat tne 
pbject of the Co-ODerative Building Society, as 
he field is adjoining the road, its exclusion 
would mar the beauty of the colony and anect 
:he lay-out. The petitioner filed a reply aftidavu 
which did not specifically deny the aUegation 
made in the counter affidavit filed on Wha** “ 

[he State. Besides a vague statement that tn^ 

houses were put up before the notlfl £ at '° t men _ 
iates when they were nut up were not men 
lioned. The impression left upon us s that: the 
houses were built by the pet'tioner m view ot 

[he proposed acquisition and withTh? petitioner 
sible to prevent the acquisition. The petitioner 
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therefore cannot be entitled to anv relief on 
this ground. The petition is dismissed with 
costs—Rs. 50. 

C.R.K./A/V.S.B. Petition dismissed. 
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Nodiyodath Kunhi Krishnan’s Son. Chozhi. 
1 Appellant v Melepurakkal deceased Raman’s 
widow, Lakshmi, Respondent. 

A. A. A. O. No. 105 of 1950, D/- 23-11-1951. 
Debt Laws — Madras Agriculturist’s Relief 
Act (4 (IV) of 1938), Ss. 9A and 10 (a) (as 
amended by Madras Act (23 (XXIII) of 1948) — 
Relief obtained on ground that mortgage was 
not usufructuary - Subsequent addition of 
*• ?-A — Relief sought under S. 9A on ground 
that mortgage was usufructuary — (Approbate 
and reprobate). 

In a suit for redemption, the mortgagor 
contended that the document he had 
executed was not usufructuary- mortgage as 
defined in S. 10 (2) and on that basis ob¬ 
tained reliefs under Ss. 8 and 9 of the Act 
Subsequently, when S. 9-A was introduced 
in the Act, the mortgagor in the same pro¬ 
ceedings sought to amend the decree on 
the ground that it was an usufructuary 
mortgage within the meaning of the Expla¬ 
nation added to S. 9A. 

Held that as usufructuary mortgage in 
Explanation to S. 9A is defined in similar 
terms as in S. 10 and as no party to a suit 
can be allowed to get relief on inconsistent 
j Positions on the principle of approbate and 
reprobate, the mortgagor was not entitled to 
the relief sought by him though such -elief 
conferred by a new provision: AIR 
1937 Mad 254 FB, Disting. (Paras 6 and 7) 

K B. Balakrishna Iyer, for Appellant; N. 
Sundara Iyer, for Respondent. 

REFERENCE. Par , 

(’37) 1937-1 Mad LJ 233: (AIR 1937 Mad 
254 FB) 8 

JUDGMENT: This is a civil miscellaneous 
second appeal against the order of the Court 
of the Subordinate Judge of Ottapalam in A. S. 
No. 144 of 1949, setting aside that of the Dis- 
tnct Munsif of Chowghat in E. A. No. 233 of 
1949. 

(2) The appellant executed a possessory mort¬ 
gage deed dated 29th July 1913 in favour of the 
respondent. Under that document the mort- 
gegor was liable to pay Rs. 2 to the mortgagee 
in addition to the income for the purpose of 
paying the Government assessment as the in¬ 
come was not sufficient to pay the interest The 
appellant filed O. S. No. 145 of 1948 for Sdem^ 
Uon of the mortgage. In that suit he claimed 
relief under Ss. 8 and 9 of the Madras Agricul- 

o Ct ’o (IV (4) of 1938 >- He con- 
ended that the Rs. 2 payable by him represented 

a payment towards interest on the mortgage 

amount and that the amount was liable to be 

u ?> der £ 8 of Act IV (4) of 1938. 
The District Munsif accepted his contenUon 
and scaled down the debt on 20th October 1948 

fYYTrrmw 611 ,!!^, Under the Amending Act' 

S°^a 23 2 of , 1948) - the Legislature introduced 

?n mufn Mnf 7 Un , der certain circumstances 

ert ™ rtgage debt would be deem- 

reduced TalhS 7 d ! scharged ' or substantially 
reauced. Taking advantage of that section 


the appellant again filed E. A. No. 233 of 1949 
for reopening the decree and scaling down un¬ 
der the new Act. The learned District .Munsif 
amended the decree showing that the amount 
payable by the appellant was Rs. 22 for interest. 
Rs 31-8-0 as costs of suit and Rs. 173-0-3 for 
value of the improvements. 

(4) The relevant provisions of Act IV (4) of 
1938 may new be read: 

" s - , 1 , 0(2): N ° thir >g contained in Ss. 8 and 9 
shall affect any mortgage by virtue of which 
tne mortgagee is in possession of the property 
mortgaged, where no rate of interest is stipu¬ 
lated as due to the mortgagee except to the 
extent provided for in S. 9 A.” 

S. 9-A: Where a usufructuary mortgage was 
executed at any time before '30th September 
1947 and the mortgagee is in possession of the 
property mortgaged to him, the mortgagor 
shall be entitled to redeem the property not¬ 
withstanding that the time, if any, fixed in 
the mortgage deed for redeeming the mort¬ 
gage has not arrived.” 

(5) Under the other provisions of S. 9-A the 
mortgage amount would be scaled down having 
regard to the circumstances mentioned therein 
The explanation to S. 9-A runs thus: 

”An ‘usufructuary mortgage’ in this section 
means any mortgage by virtue of which the 
mortgagee is in possession of the property 
mortgaged, where no rate of interest is stipu- 
Jated as due to the mortgagee.” 

Under S. 10 of the Act a mortgage by virtue of 
which the mortgagee is in possession of the pro- 
perty mortgaged, where no rate of interest is 
stipulated, cannot be scaled down under Ss. 8 
and 9 of Act IV (4) of 1938. but by reason of 
y-A even such a usufructuary mortgage can 
be scaled down in the manner provided by that 
section. 

(6) In the suit the appellant contended that 
the document was not an usufructuary mortgage 
as defined under S. 10(2) and on that basis 
obtained reliefs under Ss. 8 and 9 of the Act. 

At the time when he sought for and obtained 
the relief S. 9-A was not in the statute book. 

vvriT n ,o 9 ;^ \ vas ir >trcduced in the Act by Act 
XXIII (23) of 1948. Now in the same proceed¬ 
ings he is seeking to amend the decree on the 
ground that it is an usufructuary mortgage within 
the meaning of the explanation added to S. 9-A 
An usufructuary mortgage in the explanation to, 
9-A is defined in similar terms to an usufruc¬ 
tuary mortgage defined under S. 10 of the Act. 

(7) The position therefore is this: the appel¬ 
lant who obtained relief at one stage of the 
suit on the basis of a document which was not 
an usufructuary mortgage, now seeks to get a 
relief on an inconsistent basis namelv that the 
suit document is ail usufructuary mortgage. Noi 
party to a suit can be allowed to get relief on! 
inconsistent positions on the principle of “ap¬ 
probate and reprobate”. But Mr. Ramakrishna 
Aijar contended that in accordance with law 

tnH oS .l W A S .\ ble t0 get relief under 
??; v 8 , a " d 9 of tbe Act but the present relief is 

imHpr b fh ed ° n !, hlnght confef red upon him 
under the amended section. It is true that a 

0r a P roceedin ff can acquire a 
f lght by reason of an amending Act. But 
in this case the new right conferred upon the 
petitioner depends upon a fact namely whether 
the document is a usufructuary mortgage or. 
™ t -, As, the appellant got relief'from the court 
on the basis that it was not an usufructuwy 
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[mortgage, he cannot now rely upon a new pro¬ 
vision on an inconsistent foundation. 

(8) The learned counsel then relied upon a 
Full Bench decision of this Court rsoorted in 
•NARAYANA AYYANGAR v. SUBRAMANIAN 
CHETTIAR*, 1937-1-Mad L J 233. In that case 
no principle of “approbate and reprobate” was 
raised or considered. Ramesam J. who deli¬ 
vered the leading judgment, only laid down the 
well-recognised principle that there can be no 
res judicata by laying down a wrong rule of 
law between the parties for future guidance 
also and that that decision must be confined to 
matter to which it has been applied at the 
time of the former decision. 

(9) In the view I have taksn it is unneces¬ 
sary to consider the other question namely whe¬ 
ther the document provided for a rate of in¬ 
terest within the meaning of S. 10(2) (i) of the 
Act. 

(10) The appeal fails and is dismissed with 
costs. 

(11) No leave. 

B/C.R.K./V.R.B. Appeal dismissed. 


A. r. R. 1952 MADRAS 764 
RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 

K. C. Varadachari, Partner, Madras Oil Mills 
and Products, Petitioner v. The State of Madras, 
by the Secretary to the Government of Madras, 
Food and Agriculture Department, Respondent. 
Civil Misc. Petn. No. 5590 of 1951, D/- 22-2-52. 

Constitution of India, Arts. 19 (1) (g), 304(b) 
and 14 — Right to carry on business — Business 
to be carried on under licence — Imposition of 
licence-fees — Reasonableness — Tests for deter¬ 
mination — Enhancement of licence-fees leviable 
under Madras Manure Dealers* Licensing Order, 
1949 — Discrimination between Oil-millers and 
other manure dealers — Validity of enhance¬ 
ment — (Madras Manure Dealers’ Licensing 
Order (1949) ). 

There is a fundamental difference between 
a tax and a licence-fee. For the grant of 
a licence a fee may be charged to cover 
probable expenses which may have to be 
incurred for the regulation of the parti¬ 
cular trade or business or calling in respect 
of which the licence is required. The 
licence fee is not intended to raise revenues 
for the general purpose of the authority 
levying the fee. For such purposes the levy 
should be in the shape of a tax. The 
licence fee must be reasonable, whereas a 
tax need not be. (Para 3) 

Though, ultimately the decision in each 
case must depend upon the particular facts 
of that case, certain general tests have been 
formulated by the Courts in various deci¬ 
sions to decide whether a particular fee is 
reasonable in the circumstances. They are: 
(1) the licence fee may reasonably cover 
the cost of all special services necessitated 
by the duties and liabilities imposed on the 
authority in respect of the supervision and 
regulation of the particular trade or calling 
in respect of which the license is issued: 
AIR 1931 PC 217, Foil. (Para 4) 

(2) there must be some relation between 
the expenses incurred in the issue of 
licences and in regulating the licensed 
trade and other occupation and the amount 
of fees leviable. When the licensing autho¬ 


rity issues a number of licences to persons 
engaged in different trades and occupations 
it would be unreasonable if they so fixed 
the fees that the whole cost incurred'by 
them in connection with all the licences or 
a grossly disproportionate part of it was 
imposed on the particular trade or a few 
particular trades: AIR 1930 Mad 55, Foil. 

(Para 5) 

Tested on the above principles the en¬ 
hancement of the license-fee in so far as 
it related to the Oil Mills in the State 
brought about by G. O. No. Ms. 2435 (Food 
and Agriculture) dated 29th December 1950 
which amended the Madras Manure Dealer’s 
Licensing Order, 1949 is unreasonable as the 
total fees that would be collected from all 
the mills in the state would be dispropor¬ 
tionately high in comparison with the 
expenditure which according to Govern¬ 
ment’s own statement it would incur. 

(Para 12) 

Further the G. O. in fixing a higher rate 
of fee for the oil-millers while making all 
other manure dealers pay at flat rate of 
Rs. 20 irrespective of the fact that they 
might stock and sell more than the oil 
millers could even produce is discrimi¬ 
natory and offends Art. 14 of the Consti¬ 
tution. (Para 13) 

Therefore, the enhanced fee imposed by 
the G. O. is unconstitutional and invalid 
both as imposing an unreasonable restric¬ 
tion upon the right to carry on business 
guaranteed by the Constitution as well as 
being discriminatory and as contravening 
Art. 14 of the Constitution. (Para 14) 


K. V. Venkatasubramaniam, for Petitioner; 
Advocate General, for the Govt. Pleader, for 
Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’31) 9 Rang 440: (AIR 1931 PC 217) 

(’29) 52 Mad 764: (AIR 1930 Mad 55) 

(’31) 61 Mad LJ 748: (AIR 1931 Mad 497) 

(’32) 1932 Mad WN 873 
(’43) ILR (1943) Mad 521: (AIR 1943 
Mad 191) 

(’30) 8 Rang 143: (AIR 1930 Rang 282) 

(1937) 300 US 290: 81 Law Ed 653 
ORDER:The petitioner is a partner of a firm 
carrying on the business and trade of an oil 
miller under the name and style of Madras Oil 
Mills and Products. The Oil mill owned by the 
firm has got five expellers which are used for 
'rushing groundnut and producing groundnut 
)il and groundnut cake. The firm had been 
’ranted a licence under the Madras Manure 
Dealers’ Licensing Order. The fee for the said 
licence was Rs. 10 from the year 1947. BvG-U. 
>Jo. Ms. 2435 (Food and Agriculture) dated the 
>9th December 1950 an amendment was made 
!o the Madras Manure Dealers Licensing Order. 
1949. providing for the enhancement of the 

licence fee. The rate so far as oil mills were 
:oncerned was fixed at Rs. 100 for each expefier 
and Rs. 20 for each rotary or screw press, toi 
nere dealers in manure the licence fee was 
fixed at Rs. 20 and for firms engaged in manure 
nixing trade the licence fee was fixed at Rs- 
100 with a non-reeurring fee of Rs. 50 for eacn 
nanure mixture marketed. In acco^ance NU 
;his amendment the petitioners firm became 

iable to pay a sum of Rs. 500 as licence fee as_ 
Ihere were five expellers in the Mill. The pet 
lioner seeks to have the aforesaid G.O dated 
he 29th December 1950 enhancing the licence 
;ee quashed by a Writ of Certiorari. 
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(2) The main ground on which the? enhance¬ 
ment is impugned is that the new rate ol fee 
is disproportionately high and virtually amounts 
to levy of a tax. The material allegations are 
contained in paragraph 9 of the affidavit which 
runs as follows: 

"I submit that the Government by levying 
such disproportionately high rate of licence 
fee are in fact levying a tax which can only 
be done by the Legislature and not bv the 
Executive. Further the licence fee should be 
only to cover the cost of issuing licences and 
for general supervision and in this case I sub¬ 
mit that except that the Madras Manure 
Dealers Order makes it obligatory for me 
to make returns of production and sale of oil. 
there is absolutely no control over the dealers 
in manure by the respondent and even the 
sum of Rs. 10 previous!v collected per year 
is in effect a tax and not a licence fee." 

He also attacks the new amendment on the 
ground that the classification adopted bv it is 
discriminatory and is inconsistent with the pro¬ 
visions of Art. 14 of the Constitution. 

(3) On behalf of the State the Joint Director 
of Agriculture filed a counter affidavit support¬ 
ing the amendment. He stated that there had 
been frequent complaints from the nublic of 
adulteration of oil cakes used as cattle food and 
manure as well as other kinds of manure and 
the Govt, have approved of certain amend¬ 
ments to the Madras Manure Dealers' Control 
Order the enforcement of which would ensure 
good quality in manure. To enforce these amend¬ 
ments it is said that the staff of inspectors and 
analysts for analysing manure samples had to 
be strengthened. A statement was given of the 
strength of the staff employed and the expen- 

ky the Govt, on this account during 
1950 and 1951 which showed a total of Rs 
43,38.9. It was further stated that the question 
of employing additional staff for the purpose 
at an estimated cost of Rs. 56.720 was under the 
consideration of the Government. The justifi¬ 
cation for the imposition,of the enhanced licence 
lee may be stated in the language employed 
in the counter affidavit which is as follows: 

“In fixing the different scales for different 
classes of licences what was prominently kept 
in view was that the scale of taxation or 
licence fee should be based on the work in¬ 
volved and cost of the control and inspection 
necessary. It is the millers who supply the 
dealers with oil cakes, and frequent checks 
to ensure quality are therefore necessary at 
the very source. It cannot therefore be con- 
tended that the imposing of licence fee is not 
justified by consideration relating to the in¬ 
terests of the general public.” 
and further on. 

"When compared to the cost of installing and 
orking an oil mill, the enhanced licence fee 
of Rs. 100 per exDeller per annum is an in- 

the m £ n »\ a r° U , nt - J he 03Dacit - v to pav and 

Mv nf iiUal °‘l m ! lls , are thp source of sup- 
od cak f s *0 dealers and hence frequent 
checks have to be made at the source were 
prominently kept in view in proposing the 
enhancement of licence fees.” g 

lmental°Hiffl C ri ostabll ‘ shed tba ‘ ‘here is a funda- 

between a tax and a licence 

hranohA<- , . of . llcences t0 regulate particular 
of busmess or specified trades or 
S a ions and other matters is Dart of what in 
mencan constitutional law is called “the police 


power” of (he State. For the grant of a licence 
a fee may be charged to cover probable ex¬ 
penses which may have to be incurred for the 
regulation of the particular trade or business 
or calling in respect of which the licence is 
required. The licence fee is not intended to 
raise revenues for the genera! purpose of the 
authority levying the ice. lor such purposes 
the levy should be in the shape of a tax. ‘ The 
licence fee must bo reasonable, whereas a tax 
need not be. 

(4i Courts have often dealt with the question 
whether a particular licence fee is reasonable 
or not. Though, ultimately the decision in each; 
case must depend upon the particular facts of 1 
that case, certain general tests have been for- 1 
mulated to decide whether a particular fee is 
reasonable in the circumstances. In laving down 
these general principles, courts have always' 
kept in view the essential difference between 
a licence fee and a tax, namely, that in the 
case of a licence fee imposition is intended to 
leimburse the authority in any amount ox- 
pended by it in respect of the particular busi¬ 
ness or matter which is intended to be regulat- 
ed. whereas a tax is the recognised method 
of raising revenues for general purposes. It is 
useful to refer to some of the decided cases on 
the point, and we shall begin with the ruling 
Council in ‘PAZUNDAUNG BA¬ 
ZAR CO. LTD. V. MUNICIPAL CORPORATION 

?prT HE r? I T Y ° F RANG00 ^ 9 Kang. 440 
(I C.). That was given on an appeal from 
the judgment of the Rangoon High Court r*- 
£°A r !f™ n v, -MUNICIPAL CORPORATION OF 
V - PA ZUNDAyNG BAZAR CO. 
LTD. . 8 Rang 143. Under the City of Rangoon 
Municipal Act the Corporation had nower to 
charge licence fees for private markets The 
question was whether the licence fee imposed 
was unreasonable. Heald, Offg. C. J. rejected 
the contention of the owners of the private 
wh ° wpre protesting against the lew 
that the only charges recoverable by wav of 

S e ,£ eS i Were the / ost of the P a Pe^ on 
‘he licences and receipts were Drinted 

together with the costs of printing and writing 

thereon and the cost of such inspection as was 

c ° n T‘; d w i th ‘he licences themselves. 
<and M >' a Bl1 J- concurred with him) 
that the licence fee may reasonably cover th“ 
cost of all special services necessitated bv the 
duties and liabilities imposed on the corpora- 

inn Af res P ec ‘ of the supervision and regula¬ 
tion of private markets. The Privy Council 
agreed with this statement of the law 

(5) In ‘CORPORATION OF MADRAS „ 

& C ?” . 52 ‘ ™ com S held 

that a licence fee imoosed bv the Comoratinn 

Of Madras for storing spirits was un?ea P °onabl2 

because the imposition was not with a view to 
oaj for the expenses in connection with the 
licences but was obviously done to increase the 
T of .«* Corporation from liquor The 
learned Judges accepted the view of the trial 
Judge. Beasley J. (as he then was) that liceSS 

?ora t ]on re fol e l able 35 to I he Cor¬ 

poration for the expenses incurred in th<* icsu-* 

traded!? th d the gen . eraI regulation of the 

occu P a ‘ions which were licenc- 
that there must be som? relation between 
-.htf e T xp !" ses and ‘he amount of tees lev? 
able. In the case b*for* th*>m # ! evi 

the evidence which had been adducedthe 
expenses of supervising the u he 

foreign liquor was stored were practically niL 
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Reilly J. enunciated two general principles 
which may be useful to determine whether 
licence fees can be held to be reasonable or not, 
namely, 

"If we accept the proposition that the power 
of charging licence lees cannot be used for 
taxation, then we must say that as a whole 
the fees charged by the Corporation must 
not be very much in excess of what the duties 
cast upon them and their stall in connection 
with the licences cost them. There is the cost 
of issuing the licences; there is the cost of 
inspecting the premises to see whether they 
are suitable for the purpose proposed; and 
there is the subsequent cost of inspecting the 
premises to see that they are being used 
properly and that the conditions and restric¬ 
tions imposed by the Commissioner are 
observed. But, roughly speaking, if the fees 
are charged at so high a rate that as a whole 
they bring in very much more than the cost 
of these operations to the corporation, then I 
think we can rightly say that they are un¬ 
reasonable. There is another principle. Al¬ 
though it is almost impossible for the Cor¬ 
poration itself to ascertain, when the licenc¬ 
ing authority issues they are issuing a 
number of licences to persons engaged in 
different trades and occupations, exactly 
what is the cost of any particular licence or 
of licences for persons engaged in particular 
trades or occupations — and certainly we 
could not attempt anything of that sort — 
yet, surely it would be unreasonable if they 
so fixed the fees that the whole cost incur¬ 
red by them in connection with all the licences 
or a grossly diSproportionate part of it was 
imposed on one particular trade or a few 
particular trades. These, principles, I think, 
may be of help in ascertaining whether a 
particular fee is reasonable or not.*' 

Of course it is not for a court to minutely 
assess and fix what in its opinion is the pro¬ 
per fee. All that the court can do is to hold 
whether a particular fee is reasonable or not. 

(6) Practically the same principles were re¬ 
iterated in a subsequent decision of this court 
in the ‘MUNICIPAL COUNCIL, KUMBAKO- 
NAM v. RALLI BROS.’, 61 Mad. L. J. 748. It 
was held that the licence fee should be com¬ 
mensurate with the extra cost entailed by 
granting the licences and exercising such super¬ 
vision as was necessary to see that its terms 
were complied with. But the fees should not 
be so assessed as substantially to contribute 
to the general revenues of the local body. 

(7) The decisions above cited were all discus¬ 
sed in ‘KUNHAMBU v.'LOCAL FUND OVER¬ 
SEER CHIRAKKAL*. 1932 Mad W. N. 873 in 
which it was again laid down that the licence 
fee should not be converted into a tax for the 
purpose of raising revenue and the licence fee 
should bear a definite and well-recognised rela¬ 
tion to the expenses incurred by the licensing 
authority. 

(8) The decision in ‘INDIA SUGAR AND RE¬ 
FINERIES LTD. v. MUNICIPAL COUNCIL. 
HOSPET*, I.L.R. (1943) Mad. 521 relied upon 
by the learned Advocate General does not lay 
down any different principle. The following 
observations of Wadsworth J. are apposite: 

“It is, we think, well settled that a licence 
fee for carrying on a particular trade or in¬ 
dustry should not be regarded as a form of 
taxation the extent of which is to be gov¬ 


erned purely by revenue considerations. The 
licence fee should bear as nearly as possible 
a relation to the cost of issuing the licence 
and the cost of supervising the trade or of 
any special measures rendered necessary by 
the character of that trade. We doubt whe¬ 
ther the Municipality would be justified in 
increasing the licence fee chargeable upon a 
particular industry merely by reason of the 
cost of ordinary municipal services to which 
that industry is entitled by virtue of its posi¬ 
tion as a tax payer in the municipality. But 
if the industry involves special sanitary pre¬ 
cautions, a special supervising agency or such 
like expenditure, it is we think, reasonable 
to take this expenditure into account in fix¬ 
ing the amount of the fee. When a super¬ 
vision agency is necessary for a number of 
industries, it will always be difficult to say 
how the cost is to be apportioned and, so 
long as the apportionment is to be made on 
a reasonable basis, it is not for the courts to 
interfere with the way in which it has been 
achieved.” 


Substantially, similar principles have been laid 
down by the Supreme Court of the United 
States. It is sufficient to cite one instance, 
namely, the decision in ‘INGLES v. MORFV 
(1937) 300 U. S. 290: 81 Law Ed. 653, in which 
a permit fee was held to be invalid because 
it bore no reasonable relation to the total cost 
of regulation to defray which it was collected. 

(9) Bearing these principles in mind, let us 
examine the facts of the present case. The 
licence fee in question is imposed under the 
Madras Manure Dealers’ Licensing Order, 1949. 
That order was made by the Government of 
Madras in exercise of the powers conferred by 
Sec. 3 of the Madras Essential Articles Control 
and Requisitioning (Temporary Powers) Ordi¬ 
nance 1949 and, in supersession of the Madras 
Manure Dealers* Licensing Order, 1947. It may 
be mentioned that the said Ordinance has now 
been replaced by Madras Act XXIX of 1949. 
Clause 2 of this order defines a dealer as 
“Oil miller or a person who sells manure in 
quantities of not less than one maund at a 
time.*’ 


‘Oil miller* means any person owning or 
having in his possession or under his control, 
an oil mill run by power or hand presses but 
does not include a person owning or having 
in his possession or under his control a 
wooden or stone chekku.” 

Clause 3 enacts that no person shall on and 
after 6th December 1949 carry on business as 
a dealer in manure in the Province of Madras 
except under and in accordance with a licence 
issued in that behalf by a licensing authority. 
A fee of Rs. 10 per annum is payable in advance 
with every application for a licence (Clause 4 
(ii)). Clauses 6, 7, 8 and 9 deal with issue of and 
refusal to issue licences to applicants. Clause i 
runs thus: 

“Any officer authorised by the Director may 
enter upon and inspect any premises in wnicn 
he has reason to believe that the sale or st° r ?^ 
for sale or distribution of manure is taking 
place contrary to the provisions of this oraer 
or any order made thereunder. 

Form II set out in the schedule contains the 
terms and conditions of the licence, the 
ing of which are important: . 

"3 Th“ licensee shall not store manure in am 
piace other than that specified in paragraph 2. 
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e xce pt with the approval of the licensing the proper quality of manure being sold. There is 
aUt ”™ y \. not even a provision which nuiKSs a sale of 

4. The licensee shall maintain a register of adulterated or unwholesome manure punishable 
daily accounts showing correctly all transac- (12 > We ar * not impressed with the figures- 
tions in manure in his possession or control. set ou t in the counter ailidavit. Many material 

It shall show: particulars are found wanting as regards thi« 

(a) the opening stock on each day, aspect of the matter. The costs of the establish- 

(b) the quantities sold, delivered or received ment has bee n given but we have no informa- 

each day, showing the place of origin, that is, f lon as t0 lhe total amount being collected a* 

the name of oil miller or factory or other con- 1 J cen co fees from the various classes of dealers, 

signor from whom received; dealt with by the Order. There is no averment 

.(c) the quantities sold, delivered or other- the total of fee collected is much less than 

wise disposed of on each day showing the the , cos ? s of establishment. On the other hand 
places of destination and the names of the on the information supplied to us in the counter 
consignees; and affidavit it is dear that the total fees at the 

(d) the dosing stock on each day. enhanced rate which can be collected from 

5 The licensee shall submit to the licensing 3® 0,1 n ? il 't rs a L one ’ completely leaving out 
authority so as to reach him not later than the t accoun * tl ) e other classes of dealers, would 
10th of each month, a true return in form III i ar . exceed cost of establishment. There 
set out in the schedule to the Madras Manure 4,8 011 m , llls wHich have expellers and the 
Dealers’ Licensing Order, 1949. of the stocks fh5, ra ® e 4 number °i' expellers per mill is 2.5 

receipts deliveries and balance during the pre- !, „ L,,iA i- S u. y * on an avera ge each oil mill 

ceding month. would be liable to pay a licence fee of Rs. 250 . 

8. The licensee shall give all facilities at all K* would be £s nJeS m o ls -j? avin , g expe| - 

reasonable times to any officer authorised milicZ, 1,19 ’ 50 °- Besides there are 

by the Director of Agriculture. Madras for ?he number 6sT r ? h anes ° T SCreW presses ' These 
inspection of his accounts and stocks whereso- £ei mill number of rotaries 

ever they may be kept and for taking samples 20 nTr each r'ntnrv u € , n h hanced rate « at Rs. 

of such manures for examination. at t P u® is eacb I . f he amount calculated 

9 The Hcenseo shall comply with any direc- which can be colleded f o°m tLTx^llerlilu i 

A \°r 5 ‘, Ven t0 him by the Doctor the figure reached is disprnor,ionatdv hi^ 1 1 
Agncultuie, Madras, or anv oflicer atifhn- comnarknn un*h 


Yu V, cu,l, K 1 J r WiU1 an > r airec- wmen can be col ected from the PYn=n ft r mi iJ 

b ^ gl , Ven t0 him by the D^ector the figure reached isdispronor, ionat^lvh i ^ t 

rfc/^ g K^ l ll- Ule; Madra *» or an * v offic3r autho- comparison with the expenditure inning k ! 
rised bj him in regard to the sale or storage the Government even accordin'* » by 

for sa!e or d.stnbut.on of manure.” ment in the counter-SflfdaSt 3 State - 

Theie is piovision for a contravention of any of m) it ,v , , 

the conditions of the licence. 3 basis for ° a,scover any rational 

., (I 0) ft will be noticed from the provisions of chareinc ii^n£w S th f, ? xpeI,e F as a unit for 

the Order as well as the licence that the licence the nurnlip/ fee ‘ u If ll . ls said that tlie more 

m question is what may be called a “dealers’ manure nrn^rJ Pe \ eiS , , U ' vould mean more 

licence . No doubt a “dealer" is defined as in- nrnnerfv P ^?L^ ed ‘l n< ? sc ? id - then can bs very 

eluding an oil miller, but even in respect of him who mav artnkllv^t a 1 bout , tho other dealers 

the order relates only to transactions of sale and than what , ! In St ^ k and sel1 much more 

distribution. There is nothin-* in the order ^ at » n , y ° d miller may be able to pro- 

thinJ' n 0r ,. indirecUy Provides for any- at a flat vile ol^Rs 20 ^th hav ? ,0 pay only 

thing other than tne regulation of the sale of the case of nti miiuf' 2 °'. The enhancement in 

manure. In Form N. i ; e. the licence form. the2 bedXlvevent 


^ -- tcguicuiuu oi xne sale of 

manure. In Form II, i.e. the licence form, there 
s one term which makes it incumbent on the 

isedht 8 n® a ',' fac j Ii ‘ ies to an ofr '«r autho- 
nsed by the Director of Agriculture to take sam- 

ples of manures for examination. But there is 

nni hinfr in tKa /m*/i«»« z _ it. 1 • * • 


nnfw«V T V X 5 UI mere is ; c ~ "T./ Vr amendment in 1950 

no!Js lh2 -T dor ? r ln the ’icence which im- cau^*^sytutional and therefore invalid be- 

P°i e . s any Punishment on a person selling adul- f ' v ’ ould amount to an unreasonable 

ternted or had tvno r\f <i restriction on fhp 


u .lurciice wnicn im- 

poses any punishment on a person selling adul- 

2 nB or ( bad .. ,y P t e of manure. Nor is there 
anything to indicate as to what is to happen 

A8ii c u 1 t u, e Department 


h omy would in that event 

nrAvlcSf y d * sc A r ™ lnator y and would offend the 
provisions of Art. 14 of the Constitution 

h < 14) We must therefore held that the en- 

?s unlS-t'T° Se , d by the amendment in mo 

cau ^ °tha Via ‘ !PP,?i ^ - invalid be-1 


restriction on 

a^so becaTse 8 tSe a fe Sed b ^. the . CpnitituUon S 


^‘iuuiuie l^eoartment _.. . uiaciiminatorv and in 

suSrvuff T d f ma V u ^ es for e ^ a ^ination. The aoDlicatlnn^ °f, Art ^ 14 of the Constitution. The 
superwsion and regulation contemplated bv the J catlon allowed and the rule nisi is madp 

Order are confined to the stocking and sale of ^° lut f\J he State will pav the neUtione^Sp 

manure and do not relate to the maintenance of C ° S,S ot thls a PP»eation Rs.’ 150 P W the 

?. ny Rl ,all . ty \. K is apparently because of tffis C.R.K./A/M.K.S. Application , 

fact that in the Order itself a flat rate of Rs 10 _Application allowed. 

per annum is prescribed for every licence. 

-JW Rs- was considered to be proper and A ‘ 1 R 1952 AIAD RAS 767 

the' fr0 T 1947 onwards - what then is SATYANARAYANA RAO 

1951 from R 5l n f °f' % su S?* n enhancement in AND RAJAGOPALANJJ 

set ou\° L° £t£»£S oTfh^un^ Sr£ %£t£tar^le^’- AppeIIant - 
C< t ° n be . half of the State relates to the executive Officer Sri ^ n , 3 ^ swar b y its 

caf A n a lv,tJ n ^ e , Ct0rS f 0f / ertilis =rs and ChemT Respondents. ’ S " K ’ P ’ Kaura,h a "d others. 

»f the Govemment° n pfefumaCtheSn? XT 434 of IM8 ' D/ - 22-1-1952 


r -— cl 11 m ca p rir 

manure and do not relate to the maintenance of 

? K Ua f ,ty * 4U l l L a PP are ntly because of this 
fact that in the Order itself a flat rate of Rs. 10 
per annum is prescribed for every licence. 

V was con sidcred to be proper and 
adequate fee from 1947 onwards, what then is 

1951 JU from C R.s 0 n in f °f’ n SU ^ en enha ncement in 
^ \° - t0 Rs ' 100 per expeller? The 
S™ . n , se , 1 out in paragraph 6 of the counter 

sS of the be . haIf °/ l he Stat? re lates to the 
* i a li I ns P e ^ tors of Fertilisers and Chemi- 
of fhi n r* ys s sectl0n of Agriculture department 
„al h r ? ? n 0V ®P ln ?^ nt ' Pr fsumably the staff is en- 
fow?r in cbeckln ^ an d analysing samples of 
in l£ S n S i and * oth ®, r thinss - But ‘here is nothing 
from d i r \° md'eate that the licence required 
from the dealers is for the purpose of ensuring 
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The suit was instituted under O. 1. R. 8 of 
the Civil Procedure Code, with the leave of 
the Court on behalf of the Gowd Saraswat 
Brahmin Community in South Kanara; and 
two reliefs which were claimed in the plaint 
with reference to the suit temple which was 
at present being managed by an executive 
officer appointed by the Madras Hindu Reli¬ 
gious Endowments Board in 1939 were (1) 
a declaration that the temple belonged to 
and was of the exclusive right of the mem¬ 
bers of the Gowd Saraswat Brahmin Com¬ 
munity of South Kanara who alone had the 
exclusive right of management and per¬ 
forming the pu.'a therein; (2) a permanent 
injunction restraining the defendant from 
introducing any form of ‘agarna’ ritual or 
mode of worship in the said temple other 
than the existing form, contrary to the well- 
established custom and usage: 

Held that (1) S. 84 (1) was intended to 
give jurisdiction to the Board to decide a 
dispute, when a dispute was raised, whether 
a particular institution was a math or 
temple as defined by the Act; and not a 
dispute which admitted the institution to be 
a temple but that the temple was exclusively 
owned by a particular religious denomina¬ 
tion such as the Gowd Saraswat Brahmin 
Community and not by the Hindu Com¬ 
munity as a whole. S. 84 (1) (a) of the Act, 
therefore, did not cover the dispute raised 
in the suit, and, therefore, the prohibition 
against the exercise of the jurisdiction by 
the Civil Court under S. 84 (1) did not come 
into operation. 

(2) Neither in S. 73 nor in any of the 
other provisions of the Act was there any 
provision to obtain a declaration in a case 
of this description. The bar therefore con¬ 
templated by S. 73 (4) did not apply in the 
present case in so far as it was confined to 
the relief of the declaration. 

(3) Sections 79 and 79A. were not in¬ 
tended to provide a forum for the deter¬ 
mination of the denominational rights of a 
community over the temple but were in¬ 
tended to apply to matters like the usage 
regarding the rituals, honours, perquisites, 
emoluments and so on. Therefore, there 
was no bar laid down by S. 79A either, so 
far as the relief for declaration was con¬ 
cerned. As regards the second relief, how¬ 
ever. it no doubt fell within the purview of 
S. 79A and it was not open to the plaintiff 
to at once resort to a suit without going 
to the anterior process of getting an adju¬ 
dication from the Board as provided by 
S. 79A. 

(4) The plaintiff was thus entitled to main¬ 
tain the suit for the first of the reliefs set 
out above and the total dismissal of the 
suit was not justified. (Paras 1, 4, 6, /, 8. J) 

Anno: C. P. C., S. 9 N. 53. 

Pleader, for Respondents. . 

SATYANARAYANA RAO J.: The P la . ,n _|^ 

Saraswat Brahmin Community in Soutn 

\Kanara; and two reliefs were claimed in the 
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plaint with reference to the suit temple which 
is at present being managed by an executive 
officer appointed by the Madras Hindu Reli¬ 
gious Endowments Board in 1939 as the temple 
was notified under the Act (Vide Ex. B. 1). 
The reliefs which the plaintiff claimed in the 
plaint were two: (1) a declaration that the 
first defendant temple belongs to and is of the 
exclusive right of the members of the Gowd 
Saraswat Brahmin Community of South 
Kanara who alone have the exclusive right of 
management and performing the puja therein; 

(2) a permanent injunction restraining the 
second defendant from introducing any form of 
‘agarna’ ritual or mode of worship in the said 
temple other than the existing form, contrary 
to the well-established custom‘and usage. The 
suit was instituted on the 16th of April 1947 
and the objection taken was that the suit was 
barred by the provisions of the Madras Hindu 
Religious Endowments Act (II of 1927). The 
contention was upheld by the lower court. 
Hence this appeal. 

(2) Since the decision in the case, the Madras 
Hindu Religious Endowments Act, II of 1927, 
was repealed by the Madras Hindu Religious 
Charitable Endowments Act, 1951 (XIX of 
1951) but the rules and the notifications issued 
under the repealed Act have been continued 
by S. 103 of the new Act. 

(3) The suit being of a civil nature it 
remains to consider whether the jurisdiction of 
the Civil Court is taken away either expressly 
or impliedly by any of the provisions of Act 
II of 1927. Our observations regarding the 
provisions of Act II of 1927 which have been 
relied on as barring the jurisdiction of the 
Civil Court would equally apply to the corres- | 
ponding provisions of the new Act. It is, there- > 
fore, unnecessary to refer in the course of the 
judgment to the provisions of the new Act 

(4) The main provisions that have been 
relied on as barring the jurisdiction of the 
Civil Court are Sections 84 (1), S. 73 (4) and 
79 and 79A. Section 84 (1) provides: 

“If any dispute arises as to: 

(a) Whether an institution is a math or 
temple as defined in this Act, 

(b) Whether a trustee is a hereditary 
trustee as defined in this Act. or not, or 

(c) Whether any property or money en¬ 
dowed is a specific endowment as defined in 

this Act or not, , ., . , ., _ __j 

such dispute shall be decided by the Board 
and no court in the exercise of its original 
jurisdiction shall take cognizance of any suen 
dispute.” j * 

It is not claimed on behalf of the respondent 
that clauses (b) and (c) would apply n he 
present ease. But he relies upon clause ■ w 
and the contention is that the dispute raised 
in the plaint in respect of which the decia 
tion is sought is a dispute which ra* 5 * 5 ’ 
Question whether the institution ** . P he 

as defined in the Act. or not; and' therefore me 
relief sought for in the pjajnt is ^ 

S. 84 (1) (a) of the Act aind the :ogingainee ^ 
the suit by the Civil Court-is barred. le » 

in this connection to the definition ° 
in S. 9. clause (12) of the Act- » states-^^ 

“ 'Temple’ means a place by $ public 
designation known, used as a place ^ the 
religious worship and dedicated to, 
benefit of. or used as of rfeh, by, me 
community or any section thereoi, a 

of religious worship. . whe ther 

The argument is .If a Quest.ion anses^w as 
a temple is owned by the Hindu conn. 
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a whole or whether it is owned only by a sec¬ 
tion of that community, the dispute would then 
be one which can aptly be described as raising 
the question whether the institution is a 
temple or not within the meaning of S. 84 (1) 
of the Act. In our opinion, if the section is 
so construed, it would be placing a strained 
construction upon it and we think that the 
language of the section does not warrant such 
an interpretation. The section is intended to 
give jurisdiction to the Board to decide a 
A dispute, when a dispute is raised, whether a 
P particular institution is a math or temple as 
defined by the Act; and not a dispute which 
admits the institution to be a temple but that 
the temple is exclusively owned by a parti¬ 
cular religious denomination such as the Gowd 
Saraswat Brahmin Community and not by the 
Hindu Community as a whole. S. 84 ( 1 ) (a) 
of the Act, therefore, in our opinion, does not 
cover the dispute raised in the present suit, 
and, therefore, the prohibition against the 
exercise of the jurisdiction by the Civil Court 
under S. 84 (1) does not come into operation. 

(5) It was then argued that the suit is barred 
by S. 73 (4) of the Act which provides: 

1 No suit or other legal proceeding claiming 
any relief provided in this Act. in respect of 
such administration or management shall be 
instituted except under and in conformity 
with the provisions of this Act.” 

Section 73 was the subject of amendment 
several times and no useful purpose would be 
served by referring to decisions pronounced at 
a time when the language of this clause was 
not identical. Under this clause what is re- 
quired is that if the Act itself provides for a 
relief which is claimed in the suit, the juris- 
\ action to entertain a suit for such a relief 
which has relation to the administration or 
management is taken away. The only method 
by which the aggrieved person could get 
redress in respect of such an infringement is 
to adopt the procedure laid down in the Act 

?i?f ac r ,e , ve ..his object. In such a case, where 
the relief itself is provided by the Act in 
respect of the administration or management 
it is not open to a party to ignore the provi¬ 
sions of the Act and approach the civil court 
by a suit for obtaining an identical relief In 
such a case the jurisdiction is obviously barred. 

(6) This takes us to the question whether 
any provision has been made for adjudication 
cm. f d r f grant . lng a declaration of the nature now 

tho A«» f0r v n -*i he ? uit under the provisions of 
the Act. Neither m S. 73 nor in any of the 

°J^ T . Provisions of the Act is there any provi- 

5 , i > c«J«* ° btai ^u a declaration in a case of this 

hv C f,tt n - bar tllerefore contemplated 
by sub-clause (4) of S. 73 does not apply in 

Si saar 11 as * is <° 

tvz Mansis 

argument was that the declaration of the 

• SSSSS® ngMs °* ih * denomination was 
founded on usage and therefore it is a matter 
which falls within the purview of S 79 as a 
consequence of which the machinery provided for 
V? It. 79 , f a " adjudication of that dispute 
n 'V emed o V Pr° vided for in such a case 
Act in nn ther - • Sectlons ™ and 79A of the 
a fnnim P1 ( n i! 0n ' J a ) re "9* “tended to provide 
a .rorom for the determination of the deno- 

tpmnl IOr L a * ngbt 9 °* a community over the 
lin£ P «. but are ‘"tended to apply to matters 

pe5,uhltes Sag e e m nf gardi r g the honours 

perquisites, emoluments and so on. It is 
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inconceivable that the legislature could have 
intended to give jurisdiction to the Board to 
consider and adjudicate upon rights of such a 

HoToJSVf r ' g ^ tS °l a particplar denomina- 
nr nn temple whether founded on usage 
or on other grounds by the simple and 

AcT 7 We Ch a?r y th P /°f ided u , nde S S - 79A of the 

£fM*SS«as 

n/dUf thUpurvielvIof S°T 9 A 

as 

Sil^ofte'suifby^ther V* tota > 

not justified. The aDD^al h fbLr«f ned Jutige is 
allowed and the decra of thW re must be 

randum of appeal 7 m the mem °- 
C.R.K./B/D.H . , , 

Appeal allowed. 
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awS,. Appeal N »- Of IMS. D, 

sswsssrs aswsuf «a 

date of plaint. * lo be awarded fron 

diSffin ,h „ e , °?aS5i e in * «■« 'or 

interest only from th? P riaff to u award 
amount due from th P nn. ♦ e *L When the 
ascertained! in a case" where iS 

an account in respect f uit , ls for 

nership, interest hi a . di ssolved part- 
the date of the filing of f? ven , 9 ven from 

circumstances in that case Pstahi-’h if the 
the other partner was in ® sta * >lj sh that 

assets or utilised them for th^n, 00 ° f the 
his business, or was othL,- pur P Qse of 
latches. Where though |i benvi f e guilty of 
dissolved long aim fh e t ^M ne I ship was 
did not take any stens taSS?"! 1 part ner 
standings or to enable the nia- e f-« the out_ 
to collect the ouStandinas^oi 0 !!? partner 
whatever was due to thi 8 „i * i-9. pay off 
stedd he continued carryimr a !fn tl ^h bU u in ' 
ness ignoring thesevpraifn2 g *°busi- 
and took up an attftndc ° f the plai ntiff 
suit was filed which was , when the 

ful to the plaintiff Lfcf UteI ^ Unhe,p ' 

awarded from the date SttTplaim™ te 

Anno: Civil P. C ., S. 34 N. 4 . ( ** ra 4 > 
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(b) Civil P. C. 11908), S. 35 — Suit for 
accounts of a dissolved partnership — Defen¬ 
dant taking unhelpful altitude — Defendant 
directed to pay costs — Discretion held rightly 
exercised — Appellate Court held could not 
interfere. (Para 6) 

Anno: Civil P. C., S. 35 N. 22. 

R. C-opalaswami Iyengar, for Appellants; T. K. 
Subramania Pillai, for Respondents. 
REFERENCES: Courtwar/Chronological/ Paras 
.'31) 58 Cal 208: (AIR 1930 PC lbo) 4 

(’43) 1943-1 Mad LJ 16: (AIR 1942 PC 61) 4 

(’47) 1947-2 Mad LJ 450: (AIR 1948 Mad 231) 4 
JUDGMENT: This is a second appeal against 
the decree and judgment of the learned Sub¬ 
ordinate Judge of Kumbakonam modifying 
those of the learned District Munsif of Velangi- 
man at Kumbakonam in O. S. No. 139 of 1945. 

(2) The first respondent filed the suit for 
accounts of a dissolved partnership. A preli¬ 
minary decree was made on the 10th July 1946 
upholding that the partnership was dissolved 
on 15th September 1944 and that the accounts 
of the partnership should be taken from 3rd 
February 1943 to 15th September 1944. Sub¬ 
sequent to the decree, a Commissioner had 
been appointed and he submitted a report, 
arious objections were taken to the Commis- 
ioner’s report by both the parties. It is not 
•cessary to consider all the objections raised, 
we are concerned in the second appeal only 
with four of such objections. 


(3) The first objection is that the learned 
Subordinate Judge was wrong in disallowing 
compensation for collections made by the 
defendants. The Commissioner m his report 
stated that the defendants should be given 1} 
per cent of the collections as charges. The 
learned District Munsif held that the defendants 
did not incur any expenses in regard to the 
collections and, therefore, they are not entitled 
to any collection charges. With this view, tne 
learned Subordinate Judge agreed Mr. Gopala- 
swami Aiyangar contended that the defendants 
had taken a grave risk in supplying the goods 
to old constituents who owed sums to the part¬ 
nership business, and that they did so 
because they felt that that was the only method 
by which they could collect the amounts. He 
further stated that by so doing, in eftect, the 
defendants credited the amounts subsequently 
paid by the constituents against earlier debts, 
with the result that the debtors of the partner¬ 
ship business became their own debtors. 

But there is the other side of the picture. 
It is not suggested, nor there is any evidence in 
the case, that the constituents were in involved 
circumstances and that the debts and out¬ 
standings would have to be written oil. 
Indeed, there is no evidence in this case to 
establish that the defendants because of the 
course adopted by them lost any money on 
that account. The defendants, who continued 
the business, necessarily would not give up the 
earlier constituents. The continuance of 
business and its prosperity would depend u^on 
their keeping earlier constituents and carrying 
on the business with them. In the circ - 
stances of the case, what the defendants did 
was really to their advantage. The oy?>ness 
thev were carrying on in partnership with 
SiUff th?7 continued. There is.also. no 
evidence in the case to prove that the det - n 
dVntshad spent any additional amounts for 
the purpose of collecting the amounts due to 
the partnership before the plaint 1 tl lelv n. i*» 
the circumstances, I agree with the court below 


that there is no justification for giving com¬ 
pensation towards the alleged charges incurred 
by the defendants. 


(4) The second objection relates to interest. 
The District Munsif as well as the Subordinate 
Judge awarded interest from the date of the 
plaint. Learned counsel contended that the 
ordinary principle is that in a case of dis¬ 
solution of partnership, the partners will be 
entitled to interest only from the date when the 
amounts due from the one to the other is » 
ascertained. In support of his contention, he A 
relied upon a decision of the Judicial Com¬ 
mittee in 'SULEMAN v. ABDUL LATIF’, 5a 
Cal 208 (PC). There, their Lordships niled 
that the decree in a suit for dissolution of part¬ 
nership and accounts should provide for pay¬ 
ment of the interest on the amount due only 
from the date of the final decree by which the 
amount (if any) is found due and not from the 
date of the plaint. Satyanarayana Kao J. 
applied that principle in ‘VEERASVVAMI v. 
CHITTI NAIDU\ 1947-2 Mad LJ 450. There, 
the plaintiff filed the suit for dissolution of an 
existing partnership and for accounts. The 
learned Judge held that he was entitled to 
interest on the amount decreed only from the 
date of the final decree and not from the date 
of the plaint. 


The Privy Council distinguished their own 
decision 'SULEMAN v. ABDUL LATIF*. 58 Cal 
208 (PC) in 'HAKIM RAI v. GANGARAM', 
1943-1 Mad LJ 16 (PC). In' that case, the 
suit was brought nearly two years after the 
dissolution of the partnership against a former 
managing partner, who has bee.i retaining in 
his hands and for his own purpose, the assets 
of the firm, without accounting for them or 
their proceeds to his partner. The Privy 
Council held that, in the circumstances, interest 
is properly chargeable against the accounting 
defendant, even though he has not acted frau¬ 
dulently. They awarded interest to the plain¬ 
tiff from the date of plaint until realisation. 
When ‘SULEMAN v. ABDUL LATIF*. *58! Cal. 
208 (PC) was cited, the Privy Council distin¬ 
guished that case qii the following ground: 

"But that case was concerned with an ordi¬ 
nary suit for the dissolution and the .winding 
up of the affairs of a going partnership. The 
present case is widely different. It is a suit 
brought nearly two years after the dissolu¬ 
tion of the partnership against the former 
managing partner, who has been retaining 
in his hands and for his own purposes assets 
of the firm without accounting for them or 
their nroceeds to his co-partner. In suen a 
case interest is properly chargeable gainst 
the accounting defendant even though ne 
has not acted fraudulently.** 

It is, therefore, clear that though the ordH 
nary rule in a suit for dissolution of Pa f Pe 1 
ship is to award interest only from the d | 
when the amount due from the one to th e other, 
is ascertained, in a case where thesuitis lo- 
an account in respect of a dissolved partner 
ship, interest may be given even from the °aie 
of the filing of the plaint, if the 
in that case establish that the o her partner 
was in possession of the assets or ther „ 

for the purpose of his business, or was othcr^ 
wise guiltv of latches. In the prese ffae 

the learned Subordinate Judge found on ^t e 

evidence that ’’though the PartnersJup was 
dissolved on 15th September 19«. t t h ? h ® p ( 55 t -| 
lants did not take any steps to .collect.the 
standings or to enable the plaintiff to couecri 
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the outstandings or to pay off whatever was 
due to the plaintiff. Instead, they continued 
carrying on the business ignoring the sever¬ 
ance of the plaintiff and took up an attitude 
even when the suit was filed which was abso¬ 
lutely unhelpful to the plaintiff.” On the afore¬ 
said ground, the learned Subordinate Judge 
agreed with the learned District Munsif that 
interest should be awarded from the date 'of 
the plaint. I cannot say that the direction of 
the learned Judge is inconsistent or otherwise 
J contrary to the principle recognised in ‘HAKIM 
F RAI v. GANGARAM’, 1943-1 Mad. L.J. 16 
(PC). In my view, interest has rightly been 
awarded to the plaintiff. 

(5) The next objection relates to a sum of 
Rs. 332-4-6. It appears that this amount was 
due to the first defendant from the plaintiff in 
respect of their dealings prior to the starting 
of the suit business. Learned counsel for the 
appellants contended that this item is an item 
in the partnership accounts and. therefore, the 
court should have allowed this item in his 
favour. But a scrutiny of the accounts dis¬ 
closes that this item was not brought into the 
partnership accounts at all. Ex. D. 1 dated 
12-4-1943 is an account of the plaintiff in the 
personal account of the first defendant. This 
amount finds a place in that account. That 
item was brought into the partnership account 
only under Ex. P. 6 dated 21st May 1945. It 
was held that the partnership was dissolved on 
15th September 1944. This item therefore ob¬ 
viously cannot form an item in the accounting 
between the partners. 

( 6 ) The last objection relates to costs. Learn¬ 
ed counsel contended that costs of the parties 

4 should have been directed to come out of the 
.. partnership assets and that the lower court 
was wrong in directing the appellants to pav 
the costs of the plaintiff. The learned Judge 
gave sufficient and valid reasons for awarding 
costs in the manner he did. He followed the 
correct principle and directed the appellants to 
pay the costs because, in his view, the appel¬ 
lants took up a hostile and unhelpful attitude, 
and even stated that the plaintiff could not 
maintain the suit. It is well settled that the 
appellate court will not ‘interfere with an 
order for costs, unless the order of the Sub¬ 
ordinate Court is contrary to any well recog¬ 
nised principle of law. 

(7) In the circumstances, I do not see any 
reasons for interference in second appeal. The 
second appeal is dismissed with costs (No 
leave). 

C.R.K./B/R.G.D. Appeal dismissed. 
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FULL BENCH 

RAJAMANNAR C. J.; CHANDRA REDDI AND 
VENKATARAMA AIYAR JJ. 

Chittam Subba Rao, Petitioner v. Vela Man- 
kanni Chelamayya, Respondent. 

Civil Misc. Petn. No. 7265 of 1951, D/- 7-3-1952. 

f * (a) Constitution of India, Art. 133 — 
Affirmance — Meaning of — (Civil P. C. (1908), 
S. 110). 

If the requirements of pecuniary valua¬ 
tion are satisfied, an appellant is entitled, 
as of right, to leave to appeal to the 
Supreme Court if the decree of the Court 
of first instance is modified substantially by 
the decree of the High Court, where the 


matter in respect of which it has been 
modified is a matter in dispute before the 
Supreme Court irrespective of the fact 
whether the modification is in favour of the 
applicant or not and although no substantial 
question of law is involved. But if the 
modification is in respect of a matter not 
comprised in the subject matter still in 
dispute on appeal to the Supreme Court the 
applicant is not entitled to leave as of right. 
Case law discussed; observations of 
Raghava Rao J. in AIR 1950 Mad 124. 
Not approved. (Paras 14, 22) 

Anno: C. P. C., S. 110 N. 13. 

(b) Interpretation of Statutes — Reasonable 
construction — Civil P. C. (1908), Pre. 

In construing a statutory provision specu¬ 
lations ought not to enter about what the 
legislature may or may not have intended 
apart from what it has expressed by the 
language that it has employed. Court cannot 
add to the language actually employed and 
thus give an unwarranted extension to the 
scope of a statutory provision. At the same 
time the letter and the statutory provisions 
should not compel a court to an unreason¬ 
able construction if it is possible to take a 
reasonable view by taking the letter of the 
provision along with its substance. (Para 16) 
Anno: C. P. C., Pre. N. 7. 

Ch. Sankara Sastri, for Ch. Suryanarayana 
Rao and Ch. Ramakrishna Rao, for Petitioner; 
P. Satyanarayana Raju, for Respondent. 

REFERENCES: Courtwar/Chror.ological/ Paras 
(’24) 51 Cal 969: (AIR 1925 PC 60) 12, 16, 19 

(’27) 6 Pat 24: (AIR 1926 PC 93) 20 

(’04) 8 Cal WN 294 13 

(’27) AIR 1927 Cal 543: (103 Ind Cas 65) 16 

(’32) 35 Mad LW 206: (AIR 1932 
Mad 46) 6 , 15, 16, 17 

C37) ILR (1937) Mad 121: (AIR 1936 
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(’47) ILR (1947) Mad 744: (AIR 1947 
Mad 227) 10 , 15 , 16 

(’50) ILR (1950) Mad 381: (AIR 1950 
Mad 124) 11 , 15 , !6 

RAJAMANNAR C. J.: This application for 
leave to appeal to the Supreme Court of India 
against the judgment and decree in Appeal No. 
253 of 1947 on the file of this court originally 
came on before Subba Rao and Panehapakesa 
Aiyar JJ. who had disposed of the appeal. The 
learned Judges found there .was a conflict of 
decisions of Division Benches and have referred 
the following question to a Full Bench: 
"Whether an appeal will lie as of right to the 
Supreme Court from any judgment, decree or 
final order of the High Court if the decree of 
the first court is modified in favour of the 
applicant but in other respects confirmed and 
if the requirements of the pecuniary valua¬ 
tion are satisfied, but no substantial question 
of law is involved.” 

( 2 ) To understand the scope of the question 
referred, it is necessary to mention the relevant 
facts. App. No. 253 of 1947 arose out of a suit OS 
No 43 of 1946 instituted in the court of the Sub¬ 
ordinate Judge of Ellore by the respondent to 
this application, Chalamayva against the apnlic- 
ant Subba Rao and five others for a declaration 
that a Will dated 23rd December 1944, Ex. D. 7 
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alleged to have been executed by Kalla''i 
Samoamurthi in favour of tne urst aeienuuiu, 
Suooa Kao, was false and forged and tnat tne 
first deiendant obtained no rignts tnereunder 
and for possession of tne properties set out in 
schedules B and C to the plaint, for recovery of 
mesne profits and for directing the first defend¬ 
ant to render an account of the monies of the 
deceased Sambamurthi in his hands. The res¬ 
pondent relied upon another Will, Ex. P. 1, 
alleged to have been executed by the said Sam¬ 
bamurthi in his favour on 28th November 1944. 
The learned Subordinate Judge decreed the suit 
holding that Ex. D. 7 was not a true Will and 
that Ex. P. 1 was the last Will and testament 
of the said Sambamurthi. That decree in so far 
as it is material runs as follows: 

*‘l. The plaintiff do recover possession of the 
plaint B schedule properties from the 
defendants, 

2. The plaintiff be not entitled to recover 
possession of the C schedule properties, 

3. The first defendant do render an account 
of the monies of Sambamurthi in his 
hands.” 

In the appeal to the High Court from this 
decree by the first defendant (Appeal No. 253 
of 1947) this court set aside the decree of the 
trial court in so far as it granted the relief of 
accounting against the first defendant but up¬ 
held the finding of the trial court as regards 
the Wills. The result was that the decree of 
the lower court was modified by deletion of the 
clause relating to accounting. The first defen¬ 
dant, the appella’nt in Appeal No. 253 of 1947, 
seeks to appeal to the Supreme Court against 
this decree. It is common ground that the value 
of the subject-matter of the suit in the court of 
first instance as well as the value of the subject- 
matter in dispute on appeal to the Supreme 
Court is upwards of Rs. 20,000. It is also clear, 
and the learned Judges who made the reference 
proceeded on the footing, that no substantial 
questions of law were involved in the appeal. 

(3) The provision which now embodies the 
right of appeal to the Supreme Court is Arti¬ 
cle 133 of the Constitution. Clause 1 of that 
Article runs thus: 

"An appeal shall lie to the Supreme Court from 
any judgment, decree or final order in a civil 
proceeding of n Hir*h Court i" the territory of 
India if the High Court certifies — (a) that 
the amount or value of the subject-matter of 
the dispute in the court of first instance and 
still in dispute on appeal was and is not less 
than twenty thousand rupees or such other 
sum as may be specified in that behalf by 
Parliament by law, or (b) that the judg¬ 
ment, decree or final order involves directly 
or indirectly some claim or question res¬ 
pecting property of the like amount 
or value; or (c) that the case is a fit one for 
appeal to the Supreme Court; and when the 
judgment, decree or final order appealed 
fmm affirms the decision-of the court imme¬ 
diately below in any case other than a case 
referred to in sub-clause (c), if the High 
Court further certifies that the appeal involves 
some substantial question of law.” 

Substantially this reproduces the provisions of 
Ss. 109 and 110. C. P. C. as they stood'on the 
date of the commencement of the Constitution. 
The only alteration which needs notice is that 
instead of the words "the amount or value of the 
subject matter of the suit in the court of first 
instance” which occurs in S. 110, C.P.C. we have 


‘the words "the amount or value of the subject 
matter of the dispute in the court of first in¬ 
stance” and in lieu of the words "and the 
amount or value of the subject matter in dis¬ 
pute on appeal” the following words were sub¬ 
stituted, namely, "and still in dispute on ap¬ 
peal.” 

(4) The decision of the question now referred 
to us depends upon the construction of the fol¬ 
lowing words in Art. 133 namely: 

"Where the judgment, decree or final order 

appealed from affirms the decision of the court /» 

immediately below.” 

Though the words apparently look clear and 
simple, there has bejen not a little divergence of 
judicial opinion as to their construction. Diffi¬ 
culties have always arisen on account of the 
peculiar facts of each case and not often the 
decision in each case has not been completely 
unaffected by a consideration of the reasonable¬ 
ness of the conclusion which would follow on 
the adoption of one or other of the possible 
constructions. 

(5) I think it is useful to refer to the leading 
decisions of this court on this question. I shall 
first set out the actual decision in each of the 
cases without commenting on the observations 
in the several judgments and then try to ascer¬ 
tain if there is a real conflict in principle and 
if there is, on what point or points. 

(6) The earliest case to which I need refer is 
that in — ‘Perichiappa Chettiar v. Nachiappan', 

35 Mad. L. W. 206. In a suit for account against 
an agent the plaintiff valued his claim at Rs. 
40,000. The trial court passed a decree in favour 
of the plaintiff for Rs. 5682. Against this decree 
the defendant appealed to the High Court and 
the plaintiff preferred a memorandum of cross u 
objections claiming a decree for a further *, 
amount. He valued his memorandum at Rs. 
20,000. The High Court allowed the defendant’s 
appeal in part and reduced the amount decreed 
by the trial court by about Rs. 4,000, allowed 
the cross objections preferred by the plaintiff 
only to a small extent of Rs. 150 and dismissed 

it in respect of the remaining sum of Rs. 
19850. The plaintiff aoDlied for leave to appeal 
to the Privy Council. It was held by Reilly and 
Ananthakrishna Aiyar JJ. that the plaintiff was 
entitled to leave as of right under S. 110 C.P.U 
It may be observed here that the decree of tne 
trial court as for a certain amount of money 
ascertained as a result of taking an account 
The High Court’s decree was for a different 
amount. 

(7) The next case is — 'Venkitaswami v. 
Sakkutti’, I.L.R. (1937) Mad. 121. There was a 
suit on a mortgage bond executed by the nrs * 
and fourth defendants, one of the sons and tne 
widow of a deceased Hindu. The suit was 
brought not only against them but also against 
the second defendant who was another son oi 
the deceased and the third defendant, the son 
of the first defendant. The trial court passed a k 
decree for the full amount claimed against tne , 
first and fourth defendants. The second ana 
third defendants were held liable o." lv fll ™ r * 
small portion of the debt. The Plaintiff J fifed an 
appeal to the High Court against 

dants. The High Court confirmed the decree oi 
the trial court as aeainst defendants l.ja™- 
but reversed the decision of the lower ?hat 
as regards the third defendant and held that 
his share in the joint family D r0 £-£ ie d The 

liable almost for the full amount claimed. Th 
plaintiff applied for leave to appeal to ms 
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Majesty in Council against the judgment of the 
High Court in so far as his claim against the 
second deiendant was disallowed. He nad al¬ 
ready obtained practically all he claimed against 
defendants 1, 3 and 4. It was held by Venkata- 
subba Kao and Cornish JJ. that the application 
was unsustamaoie lnasinucn as t».e Decree 
against tne second deiendant was one of affirm¬ 
ance and there was no substantial question of 
law involved. 

(8) In — 'Chavali Velayya v. Board of Com¬ 
missioners, H. R. E., Madras’, 1938-1 Mad L J 
487 the petitioners in the application for leave 
to appeal had claimed title to five plots bearing 
distinct survey numbers. The court of first 
instance held that these five items belonged to 
the deity and not to the petitioners who were 
the ‘archakas.* On appeal the High Court upheld 
the petitioners’ claim as regards two of the 
items but confirmed the decision of the court 
below as regards the remaining three items. 
The appeal to His Majesty in Council therefore 
related only to the three items as to which the 
High Court’s decree had affirmed the lower 
court’s decision. It was held by Venkatasubba 
Rao and Abdur Rahman JJ. that leave could 
not be granted as the decree of the High Court 
must be deemed to have affirmed the decision 
of the trial court and there was no substantial 
question of law involved. 

(9) The decision in — ‘Gangadiiara v. Subra- 
mania’, I.L.R. (1947) Mad. 6 (F.B.), is that of a 
Full Bench. One S filed a suit for a declaration 
that eleven items of property described in the 
plaint schedule belonged to the estate of one 
Sundaram Aiyar and that a deed of settlement 
executed by Sundaram Aiyar’s mother in respect 
of these properties was void. The plaintiff claim¬ 
ed the properties as the reversioner of Sunda¬ 
ram Aiyar. The trial Court decreed the suit in 
respect of six of the eleven items but dismissed 
the rest of the claim. Defendants 2, 3 and 4 
appealed to the High Court in respect of the 
six items decreed to the plaintiff. The plaintiff 
in his turn filed a memorandum of cross objec¬ 
tions claiming four of the five items disallowed 
by the trial court. The appeal was dismissed 
but the memorandum of cross objections was 
allowed and the suit was d?creed in respect 
of ten of the eleven items claimed. 

The second, third and fourth defendants 
sought a certificate permitting an appeal to His 
Majesty in Council. It was contended by the 
plaintiff that the petitioners had a right of ap¬ 
peal only with regard to the four items in res¬ 
pect of which this court had reversed the deci¬ 
sion of the court below, but they were not en¬ 
titled to a certificate so far as six of the items 
in respect of which the High Court had affirmed 
the decision of the lower court were concerned 
It was hpld by a Full Bench to which I was a 
party that the petitioners were entitled to a 
certificate as the decree of the High Court was 
not one of affirmance. 

(10) ‘Lakshmanan v. Thangam’, I.L.R. (1947) 
Mad. 744 was a case in which the decree of the 
trial court was affirmed ‘in toto’ except for a 
slight variation made in the matter of certain 
debts alleged to be due by the family. The ap¬ 
plication for leave to appeal to His Majesty in 
Council was by defendants 1 and 3 to 9 and the 
variance made by this court was entirely in 
their favour. In fact, this question did not form 
part of the subject matter in dispute in the 

aP**® 1 ’ which was confined to certain 
properties in schedule C with regard to which 


the High Court completely affirmed the decree 
of the trial court. The learned Judges, Wads¬ 
worth O. C. J. and Yahya Ali J. considered 
that the decree of the High Court with regard 
to the matters on appeal to tne Privy Council 
was one of affirmance within the meaning of 
Section 110, C. P. C. 

(11) The last of the reported cases on the 
point is — ‘Viraraghava Rao v. Narasimha Rao’, 
I.L.R. (1950) Mad. 381. In this case tne suit 
was for eviction of the defendants from a pic¬ 
ture house and for damages. The defendants 
resisted the suit mainly on the ground that 
they were entitled to tne protection given to 
tenants under the Madras Rent Control Act. The 
trial court negatiVea i«ie adence and decreed 
the suit in favour of the plaintiff with damages 
at the rate of Rs. 200 per day. There was an 
appeal by the defendants in which the High 
Court agreed with the lower court that the 
defendants were not tenants, but on the quan¬ 
tum of damages the lower court’s decree was 
modified in favour of the defendants by a re¬ 
duction of the rate from Rs. 200 to Rs. 50 per 
day. The defendants applied for leave to appeal 
to the Federal Court. It was held by Horwill 
and Raghava Rao JJ. that they were entitled 
to get leave as of right even though no sub¬ 
stantial question of law was involved in the 
appeal, as the decree of the High Court was 
not one of affirmance. The proposed appeal 
was in respect of both damages and eviction. 

(12) All the above decisions as well as other 
decisions dealing with this question almost in¬ 
variably refer to the ruling of the Privy Coun¬ 
cil in — ‘Annapurnabai v. Ruprao’, 51 Cal 969 
(P.C.). In that case the suit was for recovery 
of possession of certain properties on the 
ground that the plaintiff was the validly adopt¬ 
ed son of one Shankar Rao. The first defendant 
was the junior widow of Shankar Rao and the 
second defendant was alleged to have been 
adopted to Shankar Rao by the first defendant. 
They denied the adoption alleged by the plaintiff 
and set up the adoption of the second defend¬ 
ant. Further the first defendant, the widow 
claimed to be entitled to Rs. 3000 per annum 
for maintenance out of the estate. The trial 
court held that the plaintiff’s adoption was true 
and the alleged adoption of the second defend¬ 
ant was not proved. It however held that the 
first defendant was entitled to maintenance at 
the rate of Rs. 800 per annum. There was an 
appeal to the court of the Judicial Commis¬ 
sioner. . The appellate court modified the decree 
as regards maintenance by increasing the rate 
from Rs. 800 to Rs. 1200 per annum and in other 
respects the decree was confirmed. 

The defendants applied for leave to appeal to 
the Privy Council, but their application was 
dismissed on the ground that the decree of the 
first court had been affirmed except in respect 
of a small change in favour of one of the aopli- 
cants and that no question of law was involved. 
Thereupon the defendants applied to the Privy 
Council for special leave. The argument of Sir 
George Lowndes for the petitioners was that 
the appellate court did not affirm the decree of 
the first court but varied it and consequently it 
was not material under S. 110. C. P. C. whether 
any substantial question of law was involved. 
But having regard to the concurrent findings 
the petitioners desired to appeal only with re¬ 
gard to the amount of the maintenance. The 
respondent did not appear. Soecial leave to 
appeal was granted but was ‘limited to the 


774 Madras Subba Kao v. Ghblamayya (FB) (Rajamannar C. J.) A.I.R. 


question of maintenance. In delivering the 
judgment of their Lordships, Lord Dunedin 
observed: 

“In the opinion of their Lordships the conten¬ 
tion of the petitioners’ counsel as to the etfect 

of S. 110, C. P. C. is correct. They had there¬ 
fore a right of appeal.” 

(13) From this cryptic judgment much- has 
been sought to be inferred by the courts in 
India. To my mind the only principle which 
that ruling established is that if in respect of a 
matter in controversy between the parties there 
has been a variation by the High Court in favour 
of either party then it is not permissible to 
dissect the matter into two artificial parts, 
namely, the part in respect of which there has 
been an affirmance & the part as regards which 
there has not been. This artificial dissection 
was the basis adopted in the earlier case of 
— ‘Raja Sree Nath Roy v. Secy, of State’, 8 
Cal. W. N. 29*4 and it must be deemed to have 
been overruled by the Privy Council. If there 
is one single claim, say. for maintenance or 
damages or for the recovery of property based 
on a particular title and the trial court passes 
a decree granting the plaintiff a partial relief 
and on appeal the High Court modifies the 
decree by altering the relief, then there is a 
right of appeal without any substantial ques¬ 
tion of law being involved in the case. This 
variation need not be against the party apply¬ 
ing for leave. It may be in his favour, though 
not entirely in his favour. This was all that 
was decided in that case. One important fact 
must not be overlooked in applying the prin¬ 
ciple laid down by the Privy Council in that 
case and that is that the matter in respect of 
which there had been a variation was a matter 
still in dispute and formed part of the subject 
matter of the appeal to the Privy Council. 

(14) Now, in my opinion, there is no real con¬ 
flict between any of the decisions, as such of 
this court mentioned by me above apart from 
observations made in them. Every one of these 
decisions can be supported by the application of 
certain common principles. These principles 
may be briefly stated thus: 

1. If the judgment or decree of the High Court 
varies the decision of the lower court in res¬ 
pect of a matter in controversy in the proposed 
appeal to the Privy Council, then there is a 
right of appeal not only to the person against 
whom the variation has been made, but even 
to the party in whose favour the variation has 
been made. But it is necessary that the matter 
in respect of which there has been a variation 
should be the subject matter of the proposed 
appeal to the Privy Council. 

2. A matter in controversv cannot be solit up 
or analysed or dissected into component parts 
or arbitrary divisions. The true test will be to 
determine the nature of the dispute or contro¬ 
versy. 

3. If the matter in respect of which there has 
been a variation is not the subject matter of 
the proposed appeal, then such variation would 
not confer a right of appeal. As regards mat¬ 
ters unconnected with the softer ; o resoe^t of 
which there has been a variation ‘Ex hypothesi* 
this will be the case when the variation has 
been completely in favour of the applicant. 

(15) Every one of the decisions can be justi¬ 
fied by an application of the principles I have 
set out. In — ‘Peri^hiappa Chettiar v. Nachi- 
nppan’, 35 Mad. L. W. 206 there was only one 


matter in controversy, namely, what was the 
amount due to the plaintiff from the defendant, 
his agent. The trial court found that Rs. 5682 
was the amount due, whereas the High Court 
decreed a different sum. There was therefore 
a clear variation in respect of the matter on 
appeal to the Privy Council. In — ‘Venkita- 
swami v. Sakkutti’, I.L.R. (1937) Mad. 121 the 
suit was against four defendants. The trial 
court had passed a decree against the 1st and 
4th defendants but had practically dismissed the 
suit as against the 2nd and third defendants. 
On appeal the High Court confirmed the decree 
in so far as defendants 1. 2 and 4 were concern¬ 
ed, but reversed the decision of the lower court 
as regards the third defendant. This reversal 
was in favour of the plaintiff. The subject 
matter of the proposed appeal to His Majesty 
in Council was the plaintiff’s claim against the 
second defendant only. The question therefore 
was the liability of the 2nd defendant. So far 
as that was concerned the decree of the High 
Court had affirmed the decision of the trial court 
There was no doubt a variation made by the 
High Court, but that was in respect of the 
third defendant against whom the plaintiff 
obtained all the relief that he could and was 
satisfied with such relief. Therefore the plain¬ 
tiff’s claim as against the third defendant could 
not be and was not a part of the proposed ap¬ 
peal to the Privy Council. 

The learned Judges held that so far as the 
second defendant was concerned, the decree of 
the High Court was one of affirmance. — ‘Cha- 
vali Velayya v. Board of Commrs. H. R. E., 
Madras’. 1938-1 Mad. L. J. 487 may at first 
sight appear to strike a different note. But on 
a closer analysis it will be evident that that 
decision also can be explained in the light of 
the principles set out above. In that case no 
doubt the petitioners had claimed title to five 
plots of land, but they based their title on the 
same grant. The plea of the contesting defen¬ 
dants was that the grant was in favour of the 
deity and not the petitioners who were the 
Archakas. The question therefore related to the 
construction of the grant, namely, whether the 
grant was to the deity or to the archakas. The 
High Court agreeing with the court below held 
that the grant was to the deity. But they ex¬ 
cluded two of the five items on the ground that 
they had been inadvertently included owing to 
a mistake and that the grant did not comprise 
them. So, on the question in controversy, name¬ 
ly, whether the grant was to the archakas or 
to the deity there was an affirmance of the 
decision of the court below. The application for 
leave was therefore rightly dismissed. 

It may also be observed that the two items in 
respect of which the Hjgh Court had allowed 
the appeal did not form part of the subject 
matter of the appeal to the Privy Council. In 
the Full Bench case in — 'Gangadhara v. Subra- 
mania'. I.L.R. (1947) Mad. 6 (F.B) the matter 
in controversy was as regards the properties 
which belonged to the estate of the last male 
holder. Eleven items were claimed to belong 
to his estate. The trial court held that six of 



was granted because there had been a variation 
by the High Court of the decree of the tral 

court. Though there were several items the mat¬ 
ter in controversy must be deemedtobe y 
viz, what were the properties belonging 
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to the deceased holder. It may be remarked in 
passing that there was a prayer in the plaint 
that a deed of settlement executed in 
respect of these properties was void. The 
settlement covered all these items, but 
the only controversy was whether the 
settlement was void in part or entirely. 
There was a variation on this question and 
therefore it was held that the petitioners were 
entitled to leave to appeal. 

Here again, the matter in controversy was 
also the subject matter of the appeal to the 
Privy Council. In — ‘Lakshmanan v. Than- 
gam\ I.L.R. (1947) Mad. 744, though there was 
a variance made by the High Court the matter 
in respect of which there was variance did not 
form part of the subject matter in dispute in 
the proposed appeal. The learned Judges there¬ 
fore refused to grant leave. In — ‘Viraraghava 
Rao v. Narasimha Rao', I.L.R. (1950) Mad. 381 
one of the matters in controversy, which how¬ 
ever was also included in the subject matter of 
the proposed appeal, was the quantum of 
damages, and there had been a variation as to 
this. The petitioners were therefore entitled to 
leave as of right. 

(16) It will thus be seen that none of the 
decisions as such in the cases above cited is in 
conflict with the others. I am in entire agree¬ 
ment with the following statement of the law 
on the point by Yahya Ali J. who delivered 
the judgment on behalf of the Division Bench 
in — ‘Lakshmanan v. Thangam', I.L.R. (1947) 
Mad. 744: 

“.When the appellate decree modifies 

the original decree upon a single point and 
that completely in the appellant’s favour so 
that he has no further grievance in that mat¬ 
ter, he cannot have, because of that modifica¬ 
tion, a right of appeal on other points on 
which the courts have concurred, without 
showing that there is a substantial question 
of law involved.” 

The decision in — ‘Viraraghava Rao v. Nara- 
sunha Rao'. I.L.R. (1950) Mad 381 can be sup¬ 
ported on the basis of this legal position. In 
fact, of the two learned Judges one of them. 
Horwill J. expressly accepted ahd followed the 
ruhng in — ‘Lakshmanan v. Thangam’. I. L. R. 
(1947) Mad. 744. The other learned Judge, 
Raghava Rao J. said, 

"•••. jt goes without saying that even on 

the narrower view adopted by this court in 
— ‘Lakshmanan v. Thangam’, I. L. R. (1947) 
Mad. 744 which is what my learned brother 
is prepared to accept, the applicant is entitled 
to the certificate asked for, because this is 
not a case of complete variance of the lower 
court s decree on the question of damages, 
which leaves no further grievance to be agi¬ 
tated in this regard before a higher tribunal.” 

It only remains to consider the observations 
of Raghava Rao J. in — ‘Viraraghava Rao v. 
Narasimha Rao’ I.L.R. (1950) Mad. 381 on the 
construction of the provision under discussion. 
At the outset I may say that I entirely agree 
with him that in construing a statutory provi- 
aon speculations ought not to enter about what 
the legislature may or may not have intended 
apart from what it has expressed by the lan- 
guagei that it has employed. I am also of opin- 
!on that courts cannot add to the language 
actually employed & thus give an unwarranted 
ortension to the scope of a statutory provision. 
At toe same tame I do not think that the letter 
of the statutory provisions should compel ‘ a 


court to an unreasonable construction if it is 
possible to take a reasonable view by taking the 
letter of the provision along with its substance. 
For instance, take a case where the High Court 
confirms substantially the decision of tne court 
below but makes a formal modification or cor¬ 
rects an inadvertent error, practically on the 
consent of both the parties, even tnen, applying 
the letter of the law should we hold that the 
judgment of this court is not a decree of affirm- 
ance? I am not clear if the view of the learned 
Judge is that we should hold so because of the 
decision of the Privy Council in — ‘Annapurna 
Bai v. Ruprao', 51 aal 9oy (P.C.). 

I think one should not construe the short 
pronouncement of Lord Dunedin in that case 
as if it were in itself a statutory provision. That 
pronouncement must be understood having re¬ 
gard to the facts of that case, and so understood 
I am of opinion tnat Raman C. J. s view in 

— ‘Narendralal v. Gopendra’. A.I.R. 1927 Cal. 
543 is “logical, simple and reasonable and not 
illogical, laboured and not particularly well 
reasoned" as Raghava Rao J. thinks (see page 
395). With all respect to that learned Judge I 
do not agree with him that Rankin C. J. was 
in any way delimiting the effect of the Privy 
Council decision in a manner not warranted by 
the plain language of their Lordships. I do not 
also agree with him that the reasoning in —. 
‘Perichiappa Chettiar v. Nachiappan’, 35 Mad. 
L. W. 20G is in any way inconsistent with tho 
view of Rankin C. J. in — ‘Narendralal v. 
Gopendra', A.I.R. 1927 Cal. 543. That reasoning 
must again be taken with the facts of the caso 
before the learned Judges. The learned Judge? 
repelled the attempt to construe the last clausa 
of S. 110, C. P. C. as if it ran, 

“Provided that so far as the decree or final 
order appealed from in respect of anv seoa- 
rable part of the case affirms, etc., and that 
if that part involved no substantial question 
of low it should be excluded in calculating 
the necessary Rs. 10,000." • 

So far I am in entire agreement. But I do 
not see how it follows from the reasoning in 

— ‘Perichiappa v. Nachiappan’. 35 Mad. L. W. 
206 that a party who feels aggrieved by the 
decision of the High Court on a particular mat¬ 
ter is entitled as of right to appeal to the Privy 
Council (or Supreme Court) in respect of that 
matter on the ground that in respect of soma 
other matter there has been a variation made by 
the High Court, though no substantial question 
is involved as regards the matter in dispute on 
appeal to the Privy Council (or Supreme Court). 

(17) With all respect to the learned Judge and 
after re-readmg carefully the Judgment of tha 
F\ill Bench in — ‘Gangadhara v. Subramania’. 
ILR (1947) Mad 6 (FB) (and I was one of tha 
Bench), I am unable to follow Raghava Rao J. 
when he says that the effect of that decision Is 
that it has accepted — ‘Perichiappa Chettiar v. 
Nachiappan, 35 Mad L W 206 in preference to 

— ‘Venkitasami v. Sekutti’, ILR (1937) Mad 121. 
Besides I am wholly intrigued bv the way in 
which that learned Judge disposes of the decision 
“ 7". Venkitaswami v. Sakkutti’, ILR (1937) 

> 21 - Apparently, he is not prepared to 
hold that the decision jn that case was wrong. In 
tne face of the express statement of the Full 
Bench that there was no reason to question tha 
correctness of that it u*quM n^t have 

been open to the learned Judge to say that the 

" 0t COrrect Then > how does he sup- 
port that decision even on the basis of what he 
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calls "the peculiar tacts of that case?” The learn- 
ed Judge says: 

“The uecis.on in — ‘Venkataswami v. Sakkutti’, 
ILR (1937) Mad 121 was, in otner words, held 
correct, because the party seeKing leave i.e., 
the plaintiil, sought to take advantage of the 
Hign Court’s reversal of the decree of the trial 
court against tne tiurd aeienaain tor maKing 
out a right of appeal against the second de¬ 
fendant, against whom he had concurrently 
lost in both the courts.” 

1 taKe it mat tms is me learned Judge’s justi¬ 
fication of that decision. Alongside tne above 
remarks I shall place the following observations 
of the learned Judge in the next page, 

“The true view to take of the matter in the 
existing state of the case law of this court 
and with due regard, in particular, to the Full 
Bench ruling in — ‘Gangadhara v. Subrama- 
nia\ ILR (1947) Mad 6 F. B. is that if ‘quoad* 
the party seeking leave to appeal, the decree 
sought to be appealed against is not one of 
wholesale afTirmance, it does noUmatter in 
what particular or to what extent the varia¬ 
tion has taken place or whether the variation 
wholly or to the extent to which it has gone 
is in favour of the party seeking to appeal or 
against him.” 

(18) With due deference to the learned Judge 
I have tried to reconcile but have not been able 
to succeed in reconciling these two statements. 

(19) I am of opinion that there is nothing in 
the language of the statute or in the ruling of 
the Judicial Commits in — ‘Annapurna Bai v. 
Ruprao', 51 Cal 969 (PC) or in the judgment of 
the Fuii benen in — uangaunara v. ouorama- 
nia’, ILR (1947) Mad 6 (FB) which is inconsis¬ 
tent with the principles which I have set out 
earlier in this judgment. I think it a very 
reasonable view to take that in coming to a de¬ 
cision on the question of affirmance, the subject 
matter of the appeal to the Privy Council (or 
the Supreme Court) is a relevant factor, though 
it is not permissible to dissect a matter in con¬ 
troversy into its component parts or make an 
artificial division of the matter into parts and 
to hold that as regards one part there has been 
affirmance and as regards the other part there 
has not been. The matter in controversy should 
be taken in its entirety. 

(20) It may happen sometimes that the sub¬ 
ject matter of the appeal to the Privy Council 
;(or the Supreme Court) comprises more than one 
matter in dispute. Suppose there has been a 
variation in respect of one of these matters only, 
then is the party entitled to leave as of right 
even though no substantial question of law is 
Involved? My answer is yes, because it is not 
open to this Court to direct that the appeal 
should be confined only to a part of the subject 
matter of the proposed appeal. If as regards 
one matter in dispute the judgment of this court 
is not one of affirmance, then the aggrieved party 
is entitled to leave. Now, it is well established 
that an appeal to the Privy Council (Supreme 
Court) can only be filed against a Judgment and 
decree of this court. Even though only a por¬ 
tion of the judgment or decree is challenged, 
nevertheless, the appeal is against the judgment 
and decree. The following observations of Vis¬ 
count Dunedin make this clear: 

“The appellant’s counsel strenuously urged that 
the appeal was not against the decree, but 
only against the items in the decree. This is 
- a complete misunderstanding. An appeal 
must be against a decree as pronounced. It 


may be rested on an argument directed to 
special items, but the appeal itself must be 
against the decree and the decree alone.” — 
‘Jowad Hussain v. Gendan Singh’, 6 Pat 24 
(PC) at pages 27-28. 

( 21 ) I may give as an analogous instance the 
case of an admission of a second appeal. If there 
is a substantial question of law as regards one of 
the matters in an»puie, tins court is bound to 
admit the second appeal. But it cannot purport 
to admit it only on that point, because the 
second appeal is preferred against the judg¬ 
ment and decree of the lower appellate court, 
vide — ‘Eswariah v. Rameswarayya*, 1940-1 
Mad L J 857 (FB). 

(22) My answer to the question referred to 
the Full Bench is as follows: 

If the requirements of pecuniary valuation are 
satisfied, an appellant is entitled as of right to 
leave to appeal to the Supreme Court if the de¬ 
cree of the court of first instance is modifi^l 
substantially by the decree of the High Court, 
where the matter in respect of which it has 
been modified is a matter in dispute before the 
Supreme Court irrespective of the fact whether 
the modification is in favour of the applicant or 
not and although no substantial question of law 
is involved. But if the modification is in res¬ 
pect of a matter not comprised in the subject 
matter still in dispute on appeal to the Supreme 
Court, the applicant is not entitled to leave as 1 
of right. 

C.R.K./A/D.H. Answer accordingly. 
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M. Thirumaleshwara Bhatta, Appellant v. 
Balike Govinda Bhatta and others, Respon¬ 
dents. 


Appeal No. 426 of 1948, D/- 4-2-1952. 
Provincial Insolvency Act (1920), S. 28 — 
Insolvency of Hindu father — Power of Offi¬ 
cial receiver to sell son’s interest. 


On adjudication of the father as an in¬ 
solvent not only the share of the father 
but also the power of the father to dis¬ 
pose of the share of the son would vest 
in the Official Receiver under S. 28. But 
the mere fact that the order of the adjudi¬ 
cation vested in the Official Receiver not 
only the share of the father but also the 
power of disposition possessed by the 
father for the son’s share would not by 
itself convey to the auction-purchaser the 
share of the son unless there is indication 
in the document or in the sale proceed¬ 
ings that the Official Receiver in fact pur¬ 
ported to exercise that power of sale and 
did in fact sell the son’s share as well. 
Where in the sale list it is said in the 
preamble that what is purported to be 
sold is the entire right possessed by the 
insolvent in the immoveable properties 
described in the schedule, so also if in the 
sale deed, it is definitely stated that what 
is being conveyed is the property belong¬ 
ing to the insolvent under ‘Muli mula 
geni and janmi* right of which the credi¬ 
tor became the auction purchaser, ine 
sale will be confined to the right of tne 
insolvent in the property and will not ex¬ 
tend to the share of the son. Further tne 
power of sale of the father is dependent 
upon the existence of coparcenary and i 
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that coparcenary is terminated by divi¬ 
sion in status, the power ceases to exist. 
When prior to the date of sale the son 
issued a notice to the father demanding 
partition of the property, this would 
bring about division in status and prevent 
the Official Receiver from exercising the 
power of sale. (Paras 3 & 4) 

Anno: Pro. Insolvency Act S. 28 N. 5. 

T. Krishna Rao, for Appellant; K. Y. Adiga 
J and K. P. Adiga, for Respondents. 

* REFERENCE: Para 

(’43) ILR (1943) Mad 83: (AIR 1942 Mad 

682 FB). 3 

JUDGMENT: The second defendant is the 
appellant in this appeal. The first plaintiff is 
the son of the first defendant. They were 
members of a joint undivided Hindu family. 
.On the 27th of April 1938 (Ex. B 25) the 
father and the son executed a trust deed in 
respect of their family properties in favour of 
their family deity, Shri Sankaranarayana 
Devaru constituting themselves trustees on be¬ 
half of the God. Thereupon the second defen¬ 
dant who was a creditor of the first defen- 
d a nt filed I. P. No. 11 of 1938, Sub-Court. 
South Kanara on the 26th of July 1938, Ex B 
26 :° adjudicate the first defendant an insol- 
The dee d of trust was relied on as con- 
stituting an act of insolvency. 

On the 15th of November 1939, the first de- 
a m.. Wa ^ adjudicated an insolvent. (Ex. B 
17). The Official Receiver in whom the pro¬ 
per y became vested then filed R.I.A. No. 95 
of 1940 to set aside the deed of trust under 
os. 4 , 5, 53 and 54 of the Provincial Insolvency 

* £”> on th ? 1 ( l th , Janu ary 1940, Ex. B. 28. The 
' 2 ? d K Wa i im « ple ? det J ? s . a respondent represent- 

ed by the first plaintiff as its trustee. The 

!59 > 0 ?5® nt was , e ? Parte in that application 
and after examining one witness the trust 
deed was set aside as having been brought 
^‘ ste ? ce . t0 defraud the creditors of the 
5r!L de ^udant. The order of the Court is 
d , 2 £ th January 1941. In April 1941 the 
SSSS , Recei yer took steps to bring the pro- 

SrlS foil sa i' The sale was fixed 0n 28th 

Mav mi ; and i ctually held on 31st of 
1881 ln w u lch the second defendant be- 
2S5L.«» Purchaser for a sum of Rs. 2850 
subject to a prior mortgage. On the 2nd of 

J 94 i Receiver executed the 

E 2 ,' B \ 3 ? in fav °ur of the second 
JgaSS 1 *. °n j 3th August 1941 the first 

second^ S n fT d t ? e ,t ntire Property to the 

222 w ,endant • and the second defendant 
came into possession of the property. 

(2) On the 14th of October 1943 the present 
fllad by the first plaintiff claimfng a 
half share in the suit properties as the trust 

Th^ d VaS j Se j ^ sid ? by the ^solvency Court 
n&u? c S ld defend ant resisted the suit. The 
95_ CI ^ ? ec ~Y er was impleaded as the third 

* by reason oMd/nTt def t ndanf claimed that 
onlv to thA f c^L P , rc . h u ase - he , w as entitled not 

ot th ? ^solvent but also to 
Iz®♦ ^ re 3 of the son and tha - in any event the 

plainti 1 r e and /a thp Valid betwe ^n the first 

? and the second plaintiff to the extent 

♦•« h j re and that the first plaintiff was 

fe [£i rws ,s ■- vsz 

B^rs afsar 

Ss °" ly to vest ‘he father’s ‘share’ in hS 

shared i 16 was not entitled to the son’s 
?bare. A decree for partition was grant^ in 


favour of the first plaintiff. The second de¬ 
fendant now appeals to this court. 

(3) There are two points which arise for 
consideration in this appeal. The first point 
is whether the sale by the Official Receiver 
conveyed to the second defendant not only the 
share of the father but also the share of the 
son. At the time the suit was instituted in 
the lower court the law was as laid dov/n by 
the Full Bench of this Court in ‘Rama Sastrulu 
v. Balakrishnarao’, ILR (1943) Mad. 83 (FB > 
that the insolvency of the father would not 
vest in the Official Receiver the power of the 
father to sell the son’s share for the discharge 
of the debts binding on the son either on the 
ground of necessity or on the ground of pious 
obligation. The law has since been altered by 
the Amending Act which has restored the posi¬ 
tion to what it was before the decision of the 
Full Bench. It must, therefore, be taken that, 
the law is that on adjudication of the father 
as an insolvent not only the share of the 
father but also the power of the father to dis¬ 
pose of the share of the son would vest in the 
Official Receiver under S. 28 of the Provincial 
Insolvency Act. The question that has to be 
decided in this case is not whether the power 
had vested in the Official Receiver but whe¬ 
ther the Official Receiver in fact purported to 
exercise that power and intended to convey 
the share of the son as well to the purchaser. 
This has to be gathered from the proclamation 
of sale and from the sale deed actually exe¬ 
cuted by the Official Receiver. 

In Ex. B. 5 the sale list dated 28th May 1941 
it is said in the preamble that what was pur¬ 
ported to be sold was the entire right possess - 1 
ed by the said insolvent in the immoveable 
properties described in the schedule The sale 
was therefore, confined to the right of the 
insolvent m the property and did not extend 
to the share of the son. No doubt in the- 
schedule the entire property was described. In! 
the sale deed, Ex. B. 39 it is definitely stated; 
that what was being conveyed was the pro-* 
perty belonging to the insolvent under 'mulii 
mula geni and janmi' right of which the second’ 
defendant became the auction purchaser Re- : 
ference, no doubt, was made to the cancella¬ 
tion of the trust deed in the insolvency pro-} 
ceedmgs but that would not affect the question} 
“ m f act what the Official Receiver intended 1 

• *!L d dld seI .' was onIy the insolvent’s 
right in the property. If he had conveyed not* 
merely the insolvent’s right but also the right 1 
of the son it could very well be presumed that 
to exercise the right to sell the 

win Bufbfn f ?h» er k° SeU \ he S0n ’ s share as 
well. But m the absence of any specific lan- 

guage m the deed conveying the interest of 
S °,k m Pf°P ei ?y or in the absence of 
iSS*?- incbcatl0n »n ‘he deed from which 
c ? nvey lhe larger estate could 
be gathered it is impossible to uphold the eon- 

SSt , 0 K» l »P d ir O ?v beha J f of the sec °nd defen- 
Kr ‘^ hna ^0 ‘hat this deed vest- 
“ V 1 ®. sec .°oJ defendant not merely the 

son as° will? bUt aIs ° 1116 share ° f the 

^ mere fact ‘hat the order 1 
of the adjudication vested in the Official Re¬ 
ceiver not only the share of the father but 

fathel h for °the r ° f , dls P° si ‘i°n possessed by the 
fatner for the son s share would rot bv 

convey to the aucUon purchaser the share ot 

rrpnf ° n u n e * S u there ^ indication in the docu - 1 

dal Rece/ver^i 6 5 al ? Proceedings that the Offi- 
Receiver in fact purported to exercise that 
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power of sale and did in fact sell the son s 
'share as well. In these circumstances in my 
'opinion the view taken by the lower court 
lhat the son’s share did not vest in the second 
defendant by virtue of the sale is correct. 


— —-- - v 

(4) There is also another objection which 
in my opinion, is also well founded though it 
was not definitely taken on behalf of the 
plaintiff in the plaint. On the 19th of May 
1941. that is, prior to the date of sale the first 
plaintiff issued a notice to the first defendant 
demanding partition of the property. This 
would bring about division in status and pre¬ 
sent the Official Receiver from exercising the 
! power of sale. The power of sale of the father 
is dependent upon the existence of coparce- 
inary and if that coparcenary is terminated by 
division in status, the power ceases to exist. 
This notice no doubt, was produced by the 
first defendant when he was in the witness 
box but I find absolutely no cross-examination 
on the point suggesting that it was ante-da ; ed 
and brought into existence collusively which 
is the contention now urged on behalt oi me 
appellant. It is a registered notice issued on 
behalf of the first plaintiff on the 19th of ..lay 
1941 and received by the father. The learned 
Subordinate Judge notwithstanding the fact 
that this question was not specifically raised 
in the pleadings accepted the notice as genuine 
and I see no reason to differ from his conclu¬ 
sion. This is an additional reason for holding 
that the share of the son did not vest and 
could not vest by reason of the sale by the 
Official Receiver in the second defendant The 
view taken by the lower Court on both the 
points is correct and the appeal fails and is 
dismissed with the costs of the first defendant. 
CR.K./B/D.H. Appeal dismissed. 
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N. Balaraman, Petitioner v. Corporation of 
Madras, Respondents. 

Writ Petn No. 581 of 1951. D/- 30-11-1951. 

Constitution of India. Art. 226 — Order 
passed with giving opportunity to petitioner 
to put forward his case — “ 

Madras City Municipal Act (IV(4) of 1919), 
Ss. 287. 365 and 366. 

Issuing an order or refusing to issue a 
license is of quasi-judicial nature and the 
Commissioner will have to comply with 
the provisions of the Act and also snail 
eive reasons for his refusal. Against the 
order of refusal, a statutory right of 
appeal is given to the Standing Commit- 
tee. If the order of the Standing Com¬ 
mittee is against the view expressed by 
the Commissioner he can refer the matter 
to the Council whose order will be final. 
When a tribunal is entrusted with quasi- 
judicial functions affecting the nghts of 
parlies, it is the elementary principle that 
the said tribunal should give an oppor¬ 
tunity to the person affected to put for¬ 
ward his case. Any decision made by 
such a tribunal without giving that oppor- 
'unity is contrary to the principles of 
natural justice and is liable to be set aside 
But the procedure which a tribunal is to 
follow depends upon the functions, the 
character and the administrative conve- 
nieoce of the tribunal It .s not posable 
tr. winate the council to a Court of law. 


and insist upon that tribunal to follow and 
adopt the rules of judicial procedure 
adopted and followed by Courts. Where 
the Council set aside the order of the 
Standing Committee without giving an 
opportunity to the petitioner to put for¬ 
ward his case, the order of the Council is 
liable to be quashed. (Para 2) 

Raman of Raman and Raghavan, for Peti¬ 
tioner; T. Ramaprasad Rao for John and Row, 
for Respondents. 


* • 


ORDER : This application is for issuing a 
writ of certiorari to quash the order of the 
Corporation of Madras. The petitioner is the 
proprietor of the firewood depot situated at 
No 69 Guruvappa Chetty Street. Chintadripet, 
Madras. On 2-2-1951, the Commissioner of the 
Corporation refused to issue a license on the 
following grounds: (1) there is no space for 
loading and unloading inside the firewood 
depot: (2) the splitting is done on the road 
margin; and (3) there is no open space 20 feet 
all round in order to reduce fire risk. The 
petitioner appealed against that order to the 
Standing Committee (Health). The Standing 
Committee set aside the order of the Com¬ 
missioner and directed the issue of the license 
The Commissioner referred the matter to the 
council and the council passed a resolution on 
11-9-1951 setting aside the sale (said.) order 
of the Standing Committee and restoring that 
of Ihe Commissioner. 

The petitioner filed this application for set- 
ting aside that order on the ground that the 
order was arbitrary and also contrary to the 
principles of natural justice. The relevant 
sections of the Madras City Municipal Act are 
as follows: 




•*S 287(1) : No place within the limits or tne 
City shall be used for any of the Purposes 
mentioned in schedule VI without a bcense 
obtained from the Commissioner and except 
in accordance with the conditions specified 

items of schedule VI is flrewood 
selling or storing. . 

"S. 365(3): Every order of the Commjssmne 
or other municipal authority . re j us ‘ n f- cense 
pending, cancelling or modifying « 
or permission shall be in writing and shall 

state the grounds on '>' h 1 1 . ch 1 J 1 the Stand- 

S. 366(1) An appeal shall lie to the & 
ing Committee from... (d) any refusal by m 
Commissioner to Brant,®!!, ence 
282. 287. 295, 299 and 304(2). 

i„ScoLi?ee^^»£t 

modifies any action taken or propose 
taken by the Commissioner or any mQnth 
passed by him, he niay. vith m at- 

of the date of such d , ecl n s ‘^’ in r e ef fhe decision 
ter to the council, and pending^ ine the Corn- 
of the council on such referenc , j 
missioner shall not be bo ™?J° c £mittee." 
to the decision of the sta " din ^T™ isi ons 
(2) It is clear from the aforesaid pi a 

that issuing an order and the 

license is of quasi-judicial nature ^ the 

Commissioner will bave “ThaU give rea- 
provisions of the Act and a of re _ 

sons for his refusal. Against the or to 

fusal. a statutory right of appea of the 

slIndinfcommK is against the jjg e*- 

matfer* to ^the'counci^whos^order will be final 
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In this case, it is not disputed that the Coun¬ 
cil set aside the order of the Standing Com- 
mittee without giving an opportunity to the 
petitioner to put forward his case. 

• ? tribunal is entrusted with quasi- 

judicial functions affecting the rights of par- 

tie -j * -i! s l elementa .ry Principle that the 
said tribunal should give an opportunity to 
the person affected to put forward his case. 
Any decision made by such a tribunal with- 
out giving that opportunity is contrary to the 
principles of natural justice and is liable to 
be set aside. But the procedure which a tribu¬ 
nal is to follow depends upon the functions, 
the character and the administrative conve¬ 
nience of the tribunal. It is not possible to 
equate the council to a court of law. and insist 
upon that tribunal to follow and adopt the 
™' es o f . judicial procedure adopted and 
followed by courts. It is hoped that the Cor¬ 
poration will evolve a procedure which will 
gl 2 ' e , a reasonable opportunity to a party 
affected to put forward his case. The order 
°j ^Corporation of Madras is hereby quash¬ 
ed and they arc directed to dispose of the re¬ 
ference in accordance with law. In this view 
pother question does not arise for conside¬ 
ration In the circumstances, the parties will 
bear their own costs. 

C.R.K./B/D.H. Petition allowed. 
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a »? r ? sa $L a and Sons - Appellants v. 

A. Achuthan Nair, Respondent. 

0/^4-12^951 C ° Urt APPSal N °' 10 ° f 1950 - 

Contract Act (1872). Ss. 19 and 65 and 72 - 
bale and purchase of motor car for price in 
of cortroM price under S 3 
of excess amount — (Madras 
and 5) MOf<>r CarS Conlro, 0rder U947), Ss. 4 

fiJ 1 in- a mn!lf ntS I'-T dealars of "Hindus- 
tan -10 motor vehicles and on the 22 nd 

January 1948, sold one "Hindustan-10" car 

g!® respondent for the sum of Rs. 9350 

which they believed and represented to be 

the controlled price for the said vehicle 

S?ef re th 0 ? d fh l aIs ? paid the price in the 
belief that the price represented by the 

appellants was the controlled price but 

subsequently the respondent learnt ’ that 

he price fixed by the Government was only 

Rs 8195 for the said "Hindustan- 10 " 

mil°Lli eilCe and that the a PP el 'ants had 
collected in excess a sum of Rs. 1155: 

Held (1) that the price fixed by the 

Provincial Government for a vehicle of the 

kind m question was only Rs. 8195 and 

P°nnf S ‘ 935 a- paid , f< ? r by the res Pondent. 
From a reading of clauses 4 and 5 of the 

Madras Civil Motor Cars Control Order. 

1947 it was also evident that the power to 

for n ? otor chicles vested only 

' V -ik i he Provincial Government and not 

^n Pr e Th r ° V 1 r nCial Mot ? r Transport Con¬ 
troller. Therefore, circular No. 61 which 

was approved by the Provincial Motor 
Transport Controller, relied upon by the 
appellants, was of no avail as it could not 
be considered to be an authorised fixation 
P/.Jjje Price for the vehicle in question 
Nothing had been produced to show that 
the Provincial Government had delegated 


the power to the Provincial Motor Trans¬ 
port Controller to fix the price at the 
; figure given in the circular and approved 
of by lum. (Para 3) 

(2) It could not be said that there was 
any consent obtained from the respondent 
by the appellants for the sale and purchase 
of the vehicle by means of any fraud or 
misrepresentation so as to make the con¬ 
tract voidable and so as to make it neces¬ 
sary for the respondent to return the car 
it was not necessary for the respondent to 
return the car and claim back the entire 
price paid by him to the appellants. (Para 4) 

a f. < r 3 ri , M S S 65 . < 0 f 4 th ?u Contract Act would not 
Fnr .h * tself ,1° the contract in question. 
*or the price the respondent paid he got the 
car and it could not be said that he got 
any extra advantage by the transaction. On 

Lv ,°K ber hai ]?- tbe extra advantage gained 
by the appellants would seem to be the 
excess over the controlled price which he 
was bound to refund. (Para 5) 

( ^,, This case was one which came 
directly under S. 72 of the Contract Act. 
The simple fact in this case was that 
had been paid in excess of the con- 

Therelr?”? Und £ r •« mistake of fact. 

k» l n su -j h c/cumstances, money 
ui at had been paid under a mistake of fact 

mUs . { j be .recoverable by the party who 
parted with it. The mistake was about 
actual price fixed by the Provincial Govern¬ 
ment for the car. This could not be said 
to be money that had been paid under a 
mistake of law. The excess received over 
and above the controlled price could not 

was re entm^ b . y tbe . ver ) dor and ^e vendee 
was entitled to claim it back, because the 

£?°" ey , was paid under a mistake as to the 

fact of the price: Case law discussed. 

s .^ n N 2 C 3 ntraCt Act * S ‘ 19 N ' 2: S P 65 a N. } 1; 

K. Bhashyam Iyengar and P. V Suhra 

k - p - 

REFERENCES: Courtwar/Chronological/ Paras 
(49) 1949-2 Mad LJ 657: (AIR 1949 PC sgrY ! 

46) AIR 1946 Cal 245: (80 Cal LJ 170) ^ ? 

( 02) 25 Mad 183: (11 Mad U 379) l 

( -iO) AIR 1940 Mad 660: (1940-1 Mad l I sfm * 

( Mad M 0 ) (1942> M3d 669 ‘ (AfR 4942 LJ 582) 3 

(1905) 1 Ch 326: (74 UCh 199) f 

JUDGMENT: The defendants are the aDDel- 
lants m this appeal. They have preferred*^ 
appeal against the judgment and decree of the 

i “ 

. e defendants are dealers of "HinH.i 
stan- 10 " motor vehicles and on the 

stan- 10 r ” cat 8 ’m he th a . PPe " ant !, S0ld ^^"Hindu- 
of Rs. 9350 which theyTe PO evec| n and 0 rep t r h e e senSd 

fhA 3 S ° paid ^ price in the belief that 

rontniH^ ^rfce^lmt^^subs^ueritl^^the 

LVrLenf^s'^nly^Rs P 81 C 9 e 5 tbe 

"Hindustan-lO” motor vehicll and that th! 
appellants had collected in excS? a^sum* 0 ! 
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After this knowledge, the respondent called 
upon the appellants by notices to refund the 
excess collected by the appellants over and 
above the controlled price tixed by the Govern¬ 
ment. The appellants declined to refund the 
said excess denying that they collected any 
excess over the controlled price and stating that 
they collected only the price approved by the 
Provincial Motor Transport Controller, that 
there was no misrepresentation by the appel¬ 
lants in the matter of the price and that even 
if there was any such misrepresentation, the 
respondent not having rescinded the contract, he 
was not entitled to recover the excess now 
claimed, either by way of damages or otherwise 
and that interest was also not payable. The 
learned Additional City Civil Judge after 
framing the issues referred to in his judgment, 
accepted the case of the respondent and decreed 
the suit. 

(3) The learned counsel appearing for the 
appellants now contends that there was no 
evidence adduced to show that the price of the 
vehicle in question was only Rs. 8195 on the 
date when the vehicle was sold and that in so 
far as the appellants acted in pursuance of 
circular No. 61 contained in Ex. A. 4 (a), which 
was approved by the Provincial Motor Trans¬ 
port Controller, they were justified in retaining 
the entire sum paid by the respondent towards 
the price of the vehicle. On this point, two 
Gazette Notifications have been produced by 
the respondent’s counsel. They are dated 6th 
June 1947 published on the 17th June 1947 
and 17th April 1948 published on the 27th April 
1948. A reading of these two notifications makes 
it clear that the price fixed by the Provincial 
Government for a vehicle of the kind in question 
was only Rs. 8195 & not Rs. 9350 paid for by the 
respondent. From a reading of clauses 4 and 
5 of the Madras Civil Motor Cars Control Order, 
1947. it is also evident that the power to fix 
the price for motor vehicles vests only with 
the Provincial Government and not with the 
Provincial Motor Transport Controller. 

Such a price having been fixed by the 
notifications referred to above, the first notifi¬ 
cation fixing the price at Rs. 8195 and the second 
notification fixing the price at Rs. 7700 and the 
second notification superseding the previous 
notification and there being no other notifi¬ 
cations in between the two notifications referred 
to above, it is fairly clear that the price for 
which the motor vehicle in question should 
have been sold in December 1947 was only 
Rs. 8195 and not anything in excess thereof. 
Therefore circular No. 61 referred to in Ex. A. 
4 (a) relied upon by the appellants was of 
no avail as it could not be considered to be 
an authorised fixation of the price for the 
vehicle in question. Nothing has been pro¬ 
duced to show that the Provincial Government 
had delegated the power to the Provincial Motor 
Transport Controller to fix the price at the 
figure given in the circular and approved cf 
by him. In these circumstances, it has to be 
held that the authorised price for which the 
vehicle could have been sold was only Rs. 8195 
so that when the respondent paid a sum of 
Rs. 9350 the difference collected bv the appel¬ 
lants is in excess of the controlled price. There 
is therefore no substance in the contention on 
behalf of the appellants that they had sold 
the vehicle for the p-^per price. 

(4) The next contention raised by the learned 
counsel for the appellants is that the respondent 
having alleged misrepresentation on the part 
of the appellants in inducing the respondent to 


pay more than the controlled price, S. 19 of 
the Indian Contract Act came into operation 
and under that section, agreement between the 
parties was voidable, and the respondent not 
having avoided the contract by returning the 
vehicle which he had purchased from the 
appellants which it was open to him to do, he 
cannot now claim the excess amount paid by 
him over and above the controlled price. I 
cannot agree that there is any force in this con¬ 
tention, for though there are certain allegations 
in the plaint which might lead to an inference 
that the respondent has relied upon the ground 
of misrepresentation, still, in my opinion, the 
general tenor of the plaint, as I read it, is not 
that the respondent relies solely upon any mis¬ 
representation on the part of the appellants in 
inducing him to part with the excess sum but 
that he has simply made use of this argument 
as an additional ground to strengthen his claim 
for the excess, the actual basis of the claim 
being that while the price actually fixed by the 
Provincial Government was only Rs. 8195, the 
appellants had collected a sum which was over 
and above the price actually fixed and that 
such collection was not justifiable and that the 
appellants cannot retain the said excess for 
themselves. 

That accounts for the reason why the plain¬ 
tiff-respondent did not think of avoiding the 
contract by returning the car to the appellants. 

If he had really conceived that the vehicle had. 
been sold to him under a misrepresentation, he 
would have certainly returned the car and 
claimed the entire amount paid by him. The 
fact however is that at the time when the car 
was purchased by the respondent and sold by 
the appellants, both the parties were under the . 
bona fide belief that the price of the car was * 
as collected by the appellants and as exhibited 
by the appellants on their notice board in their 
show room. It was only after the purchase had 
been made and the respondent had taken deu- 
very of the vehicle, that the respondent came to 
know that the price was much lower than wnat 
was actually paid by him. 

The evidence on the record in this case does 
not sunport the view that the respondent was 
led into any belief that the price was Rs 935U 
by means of any misrepresentation made 
the appellants. The appellants had /. n J ne K 
possession the circular No. 61 c0 ."‘ tai Pf^ r . 1 c n 
Ex. A. 4 (a) and they were under the impres¬ 
sion that that was the price at which the> 
were entitled to sell their vehicle; and the 
respondent also at that time was unde 
impression that the correct price S 

demanded by the appellants. Therefore, ! 

cannot be said that there was any consent 

obtained from the respondent by the appejj 30 
for the sale and purchase of the vehicle by 
means of any fraud or. misrepresentation so as 
to make the contract voidable and so as jo 
it necessary for the respondent to returatne 
car. I therefore think that it was no . y 

for the respondent to return the car and ciai 
back the entire price paid by him to tne 
appellants. .. 

(5) The next contention r f c is ?f th af in 'so 
learned counsel for the appellants is 

far as the appellants i old ^ the p “5iMKrn- 
tion of the price fixed by ’the Prov contract 
ment under their notifications, the “""ac 
itself was an illegal one being against tne 
Control Order, and therefore S. ^ contract 

fa question'* 's° U 65 oMhe Contract Ac, reads 
thus: 
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‘ When an agreement is discovered to be void, 
or when a contract becomes void, any person 
who has received any advantage under such 
agreement or contract is bound to restore it 
or to make compensation for it, to the person 
from whom he received it.” 

The contention of the learned counsel for the 
appellants is that inasmuch as during the period 
when the contract came into existence there 
was great scarcity of cars in the market and the 
. respondent having taken delivery of the car 
from the appellants which he would not have 
ordinarily got m those circumstances, and there 
being no compulsion on the part of dealers in 
motor vehicles to sell their vehicles to any 
particular individuals, though the Government 
had reserved to itself only the right to fix 
the price at which the car could be sold, it 
was therefore incumbent upon the respondent 
have returned the car to the appellants if 
he h'ad discovered that the contract was void in 
that it was against the Control Order, and the 
K d f nt ,u n ° l having restored the advantage 
hf 3°*. to * he appellants he is not now entitled 

appellants^ 6 eXC ® SS whlch he had paid t0 the 

contention is that the respondent having 
remved an advantage in that he was the 
P,S n a who Purchased the car in difficult cir¬ 
cumstances he should have restored that 

wwv? ge to the , appellants if he were to claim 
the price which he paid and he not having 

tv.* ' m , Sp ! te u 0f the fact that he discovered 
the contract to be void as being against the 

unJJi”?* ° rdei > t J| e appellants are not called 
tifp Jn»r^iiL baC ^ an ^ excess over and above 
ibfL Pnce. The learned counsel for 

Hants has invited my attention in this 
connection to the decision in ‘Jagadish Prosad 

T946 P Car Ce 245 X anH nge F 0, J 0ra . tion - Ltd..’ AIR 
Cal. 245 and contends that inasmuch as 

inH u e . spon ? e . nt has not rescinded the contract 

and has ret a ine d the car to himself and he not 

having been in a position to return the car 

cither as he had used it for his benefit he can- 

JSed 6 ft? i‘° C ’ a r the re , fund ' The poin t 

Jiff®? ■ •?. Iearned counsel is that when 

Partfes S to an fhi ega f Void contract hoih the 
parties to the contract must be put back to 

the original position in which they were before 

iolsiblc fn 1 .!, 3 ^ • Sinfe , fhat has become im! 
possible in the circumstances of the present 

^J h f e, respondent alone could not be per- 
mittod to claim the excess that he is said to 
have pa.d towards the price of the car with¬ 
out restoring the car itself to the vendor 

a J;J* 0 th,n ^ that it is possible for me to 
accept this contention of the learned counsel 
for the apoellants. nor could I agree that the 
facts ini the present case lend themselves to 
\hl ^cation of the reasoning contained in 
the decision referred to by the learned coun^ 

DTid th he a St e thp t ca FOr ^ h? PnCe ,he res P° nd ent 
paid he got the car and it cannot be said that 

he got any extra advantage by the transac- 

1 trained^ *h® othe, l, hand the extra advantage 
gained by the appellants would seem to be the 
excess over the controlled price which he it 

atnon r ? fund ', The Earned counsel for the 
appellants has also invited mv attention to 

Ltd. v Narasimhachan'. 25 Mad 183 -in ihfc 


L 


. fact in this case is that money has been paid in 
l excess of the controlled price under a mistake 
l of fact. 

i . Bo u th th ? parties ' as 1 have already observ- 
® i , P a hde been under the impression 
, and be|| ff that the P ri ce at which the vendor 
R° c ul n,^ U , ar ; d .. th , e ( vendee could purchase was 

■ pc 3 m-5“u !. l ater trans Pired that the sum 
; ot Ks. 93o0 had been received by the vendor 

andpa ‘ d by . ‘hf vendee under a mistake, 
while the controlled price was only Rs. 8195 
on the date of the transaction as fixed by the 
Provincial Government in their notifications re¬ 
ferred to above, about both of which the par¬ 
ties were n 9 t aware. Money having been paid 
under a mistake of fact that the price was 
^ bat ri was Quoted by the appellants and not 
^ ' Vlse ' and when it became known to both 
the parties that the price that should have 
been collected was only a lesser sum than 
what was actually paid, it was open to the 
£ s n p °" den ‘ , t0 claim the excess and it was rea- 

he° rpffinrioH* P K° P 1 k that th . e excess paid should 
Rs Q3sn d f, d a by -‘j 1 ® a PP e,| ants. The rum of 

i the 

was a mLt U aken r on U e beUef ' th ° Ugh ,h ® belief 

There is no evidence or proof that the money 

mnriji ,« X K® SS Of the controlled price was im 

to fhe nn»ii 8, r n K away 35 a g‘ ft or a present 
® appellants by any means, and such be- 

ing the case, I am of opinion that S. 72 of the 

Contract Act comes into operation and 

stamn tha* th ®K fac !u of this ca se- It must be 
s ated that when the motor vehicle »* as dpli- 

by the appellants to the respondent* .ft 

va dehvered only on the basis that the pi ice 

which was paid and received was only the 

said r ?haf d »u rK ®‘ If lhat " “ r * so - h cannot be 
2"! here "» an y ‘‘legal contract enter- 

miK^hphHo''® 6 ^ 1 ^® parties - T he contract itself 
deemed to be to sell the vehicle afc 
the controlled price, because the vendors were 
not expected to commit an offence by selling 
it at a price other than the controlled piice g 

5ct1on U ha V d S f t tCr ° n . dlscovered that the tran¬ 
saction had taken place actually not on the 

rffffirpn! ^ co ? ,rolIed price but on something 

» SS 11 W'MSird 

Shcs-sa ssr re “ ired “■ 

The evidence of D. W. 1 also is to the eficct 
ha it was intended and the vehicle was ac 
tually sold for the controlled price which he 
believed was Rs. 9350 on the basis of the ch? 
™i ar untamed m Ex. A. 4(a). Therefore in 
f“ c , h J^rcumstances, money that has been paid 
under a mistake of fact must be recoverable bv 
the party who parted with it. The mistake is 
only about actual price fixed by the Provincial 
Government for the car. This cannot be safd 

f m , oney Ip hat has bee n paid under a mis- 
p k* ° f * aw - The reasoning therefore in ‘Shiba 

B fU d InaP &inaraya f na t t 0f 4OThSS 

Board of Mangapaka.’ AIR 1940 Mad fifing 
has been held that a payment under 
ake of fact cannot be considered to be volun" 
tary payment so as to enable the receKW 
party to retain the benefit thereof S ; g 
clear and it is in the following Sms : * S 
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"A person to whom money has been paid, or 

anything delivered, by mistake or under 

coercion, must repay or return it.” 

Mr. Bhashyam. learned counsel for the appel¬ 
lants has invited my attention to certain pas¬ 
sages in 'Jagadish Prasad v. Produce Exchange 
Corporation’, AIR 1946 Cal. 245. It was held 
in that, decision on the facts of that case that 
no mistake arose and I do not think the argu¬ 
ment advanced in that case would apply to 
the facts of the present case. I am unable to 
agree that the exception mentioned in these 
decisions would cover the present case; nor 
does any question of splitting up the contract 
would arise in the present case. True, there 
cannot be any new contract substituted in 
place of the old contract under which the vehi¬ 
cle was sold; but what actually took place was 
that both the vendor and the vendee were 
transacting the business on the basis of the 
controlled price and when it turned out that 
the controlled price was less than the price 
actually paid and received, the simple thing 
that followed was that the excess received 
over and above the controlled price could not 
be retained by the vendor and the vendee was 
entitled to claim it back, because the money 
was paid under a mistake as to the fact of 
the price. 

The argument of the learned counsel for the 
appellants that the appellants not being under 
anv compulsion that the respondent should be 
sold a car and the respondent having received 
the benefit under the sale in that he got the 
car and therefore must restore back the car to 
be entitled to claim the balance overpaid, does 
not appeal to me; nor does the argument that 
the respondent should either return the car 
and get back the entire amount or get nothing 
at all "appear to be valid, in my opinion. I am 
therefore inclined to hold that what the learn¬ 
ed City Civil Judge has done in the circum¬ 
stances is but the correct thing, and his deci¬ 
sion has therefore to be upheld. 

(6) In the result, this appeal fails and the 
decree and judgment of the lower court are 
confirmed. The appellants will pay the costs 
of this appeal to the respondent. 

C.R.K./B/D.H. Appeal dismissed. 
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Moyankutty and others. Petitioners v. Nara¬ 
yanan Nair and others, Respondents. 

Civil Eevn. Petn. No. 1039 of 1951, D/- 29-2- 
1952 

Civil P.C. (1908) O. 6, R. 17 - Suit for re¬ 
demption and possession — Suit sta>ed on 
-round that tenant’s possession might be dis¬ 
turbed - Plaintiff seeking amendment by re¬ 
stricting his relief to redemption only should 
be allowed. 

Court cannot refuse the prayer for 
amendment of the plaint on the ground of 
motive of the plaintiff. 

The amendment has to be allowed so 
long as it is within the rights of the plain 
tiff and does not lake away any valuable 
rights which had accrued to the opposite 
oaH.v. M 

vVhere upon a stay of a suit for re- 
demotion and possession on the ground 
She tenants let in by. the mortgagee 
could not be disturbed by virtue of statutes 


relating to the protection of tenants, the 
plaintitr seeks to amend his plaint by for¬ 
going the relief for possession and by re¬ 
stricting his prayer to only extinguishment 
of the mortgage, the amendment cannot be 
denied on the ground that the plaintiff 
seeks to circumvent the stay order. It is 
open to the plaintiff to give up a portion 
of his claim. After amendment the suit 
will cease to be one for the recovery of 
possession and will not prejudice rights 
conferred by Madras Act XVII of 1946 or 
the later Acts enacted for the protection of 
tenants. (Para 6) 

Anno: Civil P.C. O. 6 R. 17 N. 2, 7. 


C. S. Swaminathan, for Petitioners. 


ORDER : This civil revision .petition is filed 
against the order made by the learned District 
Munsif of Manjeri refusing to allow an amend¬ 
ment in O.S. No. 155 of 1949. 


(2) The short facts are: the plaintiff filed 
this suit for recovery of possession of the pro¬ 
perties held under a mortgage sued on. The 
mortgage sued on here is for Rs. 400. There 
was also a claim for arrears of purappad. De¬ 
fendants 3 to 7 are said to be tenants in posses¬ 
sion under the mortgagees. Defendants 1 and 
2 deposited the arrears of rent claimed in the 
suit and the suit was stayed under Act 17 of 
1946. 

(3) This plaintiff thereupon filed an amend¬ 
ment petition (I.A. No. 660 of 1950) giving up 
the claim for recovery of possession of the 
plaint property and adding a prayer for the 
extinguishment of the mortgage, i.e. he gave 
up a portion of his claim. 


(4) The respondents objected to the amend¬ 
ment being allowed on the ground that it was . 
a ruse to deny them the rights conferred under 
Act 17 of 1946. 


(5) The learned District Munsif agreed with 
this contention and held that this application 
was not bona fide and that it was filed to get 
over the order of stay of the suit. He finally 
refused to allow the amendment. 

(6) I am unable to see either the logic or 
the force of the learned District Munsif s rea¬ 
soning for denying the relief for amendment 
because the motive with which the plaintilt 
filed the amendment is neither here nor mere. 
The amendment has to be allowed so long as 
he is within his rights and does not take away ; 
any valuable rights which had accrued to the» 
opposite party. This is not the case here U is 
open to a plaintiff to give up a Portion of his 
claim and after amendment the suit wdlcease 
to be one for the recovery of Possession and 
will not prejudice rights conferred by Act X.VI 
of 1946 or the later Acts enacted for the pre 
diction (protection?) of tenants. Seccmdty we 
are not concerned here with Vae *\W olVms 
suit. The only point to beeonsiderediswhe 
ther the plaintiff can restrict his claim by 

are in possession. This the plaintiffs arc cer- 
fafnlv entitled to do. The fact that, the restnc- 
tfon may lead to some other result in regard to 
stay is not a matter which ought to weigh m 
considering the question of avowing or chs- 
allowing the amendment; nor can the court 
consider the bona fides or mala fides of a peti¬ 
tion for amendment so long as the amendment 
claimed is within the right °« a piaintiff 

(7) In these circumstances, I ha ^ e h f s * ® 
tion in setting aside the order of the lover . 
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court and directing that the amendment be 
allowed and the suit be disposed of according 
to law. The costs of this application will be 
costs in the cause. 

C.R.K ,/B/R.G.D. Revision allowed. 
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RAJAMANNAR C. J. 

4 AND venkatarama aiyar j. 
r S. S. Velayudham Pillai, Aopellant v. The 
Governor-General in Council. South Indian 
Railway, represented by the General Manager 
having his office at Trichinopoly, Respondent 

17-KM951 APPCal N °’ 1255 ° f 1947 ’ D/ - 

Civil P. C. (1908), S. 80 and 0. 22, R. 10 - 
Government made party pending suit — Neces¬ 
sity of giving notice. 

S. 80 can obviously have no application to 
the continuation of a suit properly instituted 
when at the time of the institution the Gov¬ 
ernment was not a necessary party. If (he 
Government was a necessary party against 
whom the plaintiff sought relief or must 
be to have sought relief, then, the 

fact that the Government was not made at 
'^ ce P^ on a Party, but was subsequently 
added as a party would not make any 
difference in principle. In such cases the 
m . ust be d e em ed to have been instituted 
against the Government only when the 
Government is made a party, and obviously 
S. 80 would apply to such a case and the 
Government would be entitled to the two 

n< 2 ll . C u' • Bu . t in a case where on 
nfen d t ? ff 0f ins, ‘ ,uti °n of the suit, the 
plaintiff could not have claimed, and did 

f m°ent C nrH 1 thA y f reUef against the Govern- 
ment and therefore no notice under S 80 

was necessary but if it transpires during 
thP ST* of ,h « sui J <hat the interest of 
h u as devolved on the Govern¬ 
ment, either by voluntary act of the 

°^, by . operation of law. there 
is no fresh institution of the suit as against 

5l. G ,w ern iu ent V The Government only 
steps into the shoes of the party whose 

interest has devolved on it. Because in such 

J case, there is no institution of a suit 

as against the Government at the time 

suit 0 s‘ fi S o b r° a n Sh » °u record in ,he Pending 

AIR m9fi An sT t A h ve any application? 

Am 1926 All 585, Approved. (Para 4 * 

Anno: C. P. C., S. 80 N. 16 Pt. 7. * 

f ?• Pattabhiraman and H. Ramasubbu Aiyar 
S* S?‘ ! S ■ S ■ ^-handra 

REFERENCES: Courtwar/Chronoloeiral/ Pane 
» AIHl® All 585: (96 tad 

< 4 ] A o S°- 126 of 1941 ( M ad) 5 

< 44 > C. S. No. 39 of 44 (Mad) 4 

( 45) 1945-1 Mad LJ 22: (AIR 1945 Mad 224) 5 

, RAJAMANNAR C. J. : This second anneal 

natvfa T lhe u flrst instanc e before Viswa- 

it Ihnnfrt hi h wbo considered it desirable that 
it should be heard by a Bench as the decision 

ini» the j 3Se wa ? likely t0 affect a number of 
suits and appeals of the same type. 

(2) The suit out of which this second anneal 

Wch inopo irS darnafes ST&ftSSS 3 
goods consigned to him through the rjhvay 


company on 18th September 1943. Tlie sui* 
was instituted on 23rd March 1944 alter the 
issue of tne notice required under S. 77 of the 
Indian Railways Act. On 1st Ann! 1944. the 
bouth Indian Railway was tak-:n over by the 
Jndm and by a notification dated 
i4tn October 1944. the General Manager wa- 
authonsed to act for and on behalf of the 
Lential Government as from 1st April 1944 in 
jII judicial proceedings in which the South 
Inman Railway Administration might be con¬ 
cerned. 

J V, n ® I94 , 4 - on an application by the 
rimi 1 ' I ’ dp . p l , e ant ' the plaint was amended by 

S Co S itH n ?h me °f the Sou,h lndiai1 Rail- 

Lt f-. throu 8 l ‘ its Agent and Genera] 

i Ianager and by substituting instead, the Gov- 

ren m ra 1_in ' Ce , uncil represented’ by the 
M at ! a 8 e £; bouth Indian Railway. On the 
s a me day, the General Manager of the South 
Ind ia n Railway filed a written statement. It is 
c?. j c ‘; ar ,. wh ® ther this written statement was 
led as the General Manager representing th*- 
South i nd iu„ Railway bel J‘ 

or it was filed by the General Manager as re- 
presenting the Governor-General-in-Council be- 

SX of the sta £ 

“jsi sure 

exist on and from 1st Aoril 1944 The Gov 

on"r« G ord' ra '' in - COUI,d ‘ should . 
Evidently this written statement was filed at 

was Sta.nJ'SS *3 ? e , mcd| betore ,hs 

was actually^ordered to be amended On 24th 
November 1944 the District Munsif Tenkas 
who tried the suit dismissed it. There was an 
appeal by the plaintiff (A. S. No. 66 of 19«I 
in C ™ rt of the Subordinate Judse of Tin- 

• SS e ? 5 nanHpH a f PSa J W 2 S ? Uowed and the suit 
2 s remanded for fresh disposal on ° 7 fh 

tember 1945. and eventually adcc?Se was 

sed , n favour of the plaintiff oil fs h 

rJfinCouS?? th ‘ S dCCree the Governor-Gene- 
ral-in-CounciI represented by its Genenl 

i 3 i 3s no % u, » h , sar **"•"*** -Ssss 

& jss 

nV a !n b e l0 b !L dls , missed because of the fai- 

Sce n und n e e r s'80 °C ,0 give 

Th« 1 . J S «; , 0, C - p - C - ,0 th e Government 
The learned Subordinate Judge took im thk- 

point as a preliminary point and held that a 
notice under S. 80 C P C «.- c tnat - a 

Se Ca? f a h nd i j S no such noGce had been 

resuU ^th^nn b ? dismissed in limine. In the 
s ea P iaX 

of the sSinMe Judge 6 ^ ^ judsmeiU 
(4) Several points anoear to inva 

sa "I;? s.«sr 

guage of Viswanatha Sastri J™th US : ° 

P p n p tlC e e c t0 , th , e Government under S. 80 
C. P. C. essential, when it is made a party 
to a pending suit by reason of a devolution 
of interest under Order 22. Rule Io, CP?’ 

There appears to be very little of ca<e law 
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point. Apart from the decided cases to which 
we shall presently refer, the language of Sec¬ 
tion 80. C. P. C. does not appear to us to give 
much room for doubt. It says that no suit 
shall be instituted against tne Government 
until the expiration of the two months next 
after notice in writing has been delivered to 
or left at the office of the official specified. 

Tne section can obviously have no applica¬ 
tion to the continuation of a suit properly in¬ 
stituted when at the time of the institution 
the Government was not a necessary party. If 
the Government was a necessary party against 
whom the plaintiff sought relief or must be 
deemed to have sought relief, then, the fact 
that the Government was not made at the 
inception a party, but was subsequently added 
as a party would not make any difference in 
principle. In such cases the suit must be deem¬ 
ed to have bean instituted against the Gov¬ 
ernment only when the Government is made 
a party, and obviously S. 80 would apply to 
such a case and the Government would be 
entitled to the two months* notice. But in a 
case where on the date of the institution of 
the suit, the plaintiff could not have claimed, 
and did not claim, any relief against the Gov¬ 
ernment and therefore no notice under S. 80 
C. P. C. was necessary, but if it transpires 
during the pendency of the suit that the inter¬ 
est of the defendant has devolved on the Gov¬ 
ernment, either by voluntary act of the Gov¬ 
ernment or by operation of law, there is no 
fresh institution of the suit as against the 
Government. The Government only steps into 
the shoes of the party whose interest has 
devolved on it. Bscause in such a case there 
is no institution of a suit as against the Gov¬ 
ernment at the time when it is brought on 
record in the pending suit, S. 80 cannot have 
any application. 

In — ‘G. I. P. Rly. Co. v. Mahadeo Ram*, 
AIR 1926 All 585 an identical question arose 
for decision. The suit was instituted against 
the G. I. P. Railway while it was a private 
company. During the pendency of the suit the 
line was taken up by the Government and the 
Secretary of State for India in Council was 
substituted as defendant. An objection was 
taken that notice should have been given to 
the Secretary of State under S. 80 and the 
objection was overruled by Daniels J. The 
learned Judge observed: 

“Here there was no question of instituting the 

suit. The suit was already instituted”. 

The learned Judge pointed out that in the case 
of a devolution governed by Order 22, Rule 10 
of the Code, the suit is by the leave of the 
court continued by or against the person to or 
upon whom such interest has come or devolved. 
Clarke J. followed this decision in C. S. No. 39 
of 1944 the judgment in which is unreported. 
With great respect we are in entire agreement 
with the reasoning in — ‘G.I.P. Rly. Co. v. 
Mahadeo’, A.I.R. 1926 All 585. In fact we think 
no other view can reasonably be taken. 

(5) The. learned counsel for the respondent 
sought to rely on certain decisions of this court 
in which the Government happened to be im¬ 
pleaded as a partv during the course of the suit 
and it was held that S. 80 of the Code applied 
to such cases. As we pointed out already, that 
would be so in cases where the Government 
\vn* a necessary nartv even at the time of the 
institution of the suit, but for some reason or 
other the plaintiff had not joined the Govern¬ 


ment as a party at the time of the institution. 
In such cases, there is no devolution of interest 
and the suit as against the Government must be 
deemed to have bean instituted only at the time 
when they happened to be impleaded as party. 
We do not doubt the correctness of these deci¬ 
sions, — ‘Appallanarasamma v. Municipal Coun¬ 
cil, Vizagapatam’, 1945-1 Mad. L. J. 22 and ‘Chi¬ 
dambaram Chettiar v. Municipal Council, Karai- 
kudi’, A. S. No. 126 of 1941 (Mad.) but the 
principle underlying these decisions has no ap¬ 
plication whatever to the case before us. 

(6) In the view we have taken, the appeal 
must be allowed and the appeal (A. S. No. 93 
of 1946) must be remanded to the court of the 
Subordinate Judge of Tinnevelly, to be decided 
on the merits. The appellant will be entitled to 
the costs of this appeal. The appellant will also 
be entitled to a refund of the stamp duty paid 
on the Memorandum of second appeal. 
C.R.K./B/V.R.B. Appeal allowed. 
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Vutukuri Bala Nagamma, Appellant v. Vutu- 
kuri Hanumanthu and others, Respondents. 
Second Appeal No. 861 of 1948, D/- 2-11-1951. 

Will — Construction — General rule — Ex¬ 
ception. 


The general and accepted rule of con¬ 
struction, namely, that the express inten¬ 
tion of a testator should be gathered from 
a reading of the entire will is paramount. 
But if the testator appointed a person as 
sole trustee without words of limitation 
and there is no indication in the document 
to the contrary, the said grant conveys an 
estate of inheritance. But the rule is not 
inflexible and in a case where the will 
contains other directions which are in¬ 
consistent with such intention, the Court 
should give effect to his real intention: 40 
Cal. 274 (PC). AIR 1938 Mad. 661 and AIR 
1922 PC 253 Rel. on. (Para 4) 

B. V. Ramanarasu, for Appellant; K. Bhima- 
sankaram. for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’13) 40 Cal 274: (40 Ind App 37 PC) 3 

(’22) 49 Cal 459: (AIR 1922 PC 253) 3 

(’38) 1938-2 Mad LJ 623: (AIR 1938 

Mad 661) 3 

JUDGMENT: This second appeal is against 
the decree and judgment of the Court of the 
Subordinate Judge of Guntur confirming that 
of the District Munsif of Gurzala in O. S. No. 
262 of 1945, a suit filed by the managing 
trustee of Sree Sitaramaswamivaru for delivery 
of possession of the plaint schedule property 
to the plaintiff or to the plaintiff and defen¬ 
dants 2 to 6 and subsequent mesne profits. 

(2) Hanumanthu, the plaintiff. Balayya. th * 
husband of the first defendant, Chinna Palayya 
and Kanaka Palayya, defendants 2 and 3 arp 
the divided sons of one Veerayya. Defendants 
4 and 5 are the sons-in-law of Veerayya. De¬ 
fendant 6 is the grandson of Veerayya by his 
daughter. Veerayya constructed a temple for 
God Sitaramaswamivaru and executed a will, 
Ex P 1. dated 22-8-1934 endowing certain pro¬ 
perties to the temple and also prescribing the 
machinery for its management. Under that will, 
his four sons were constituted trustees and his 
two sons-in-law and the grandson jy ere . , a P; 
pointed trustee members. Palayya, his eldest 
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son, was appointed managing trustee. After 
the death of Veerayya, the properties endow¬ 
ed were managed in accordance with the direc¬ 
tions given in his will. Palayya executed an¬ 
other will Ex. P. 3 dated 20-8-1941 endowing 
other properties and also directing the person 
appointed as managing trustee for God Sree 
Sitaramaswamivaru after his lifetime to manage 
the properties. The plaintiff, the present 
managing trustee, filed the aforesaid suit for 
delivery of possession of the plaint schedule 
property and for mesne profits. The suit was 
decreed by the courts below. 

(3) It is not necessary to particularise all 
the contentions raised by the defendants and 
the findings of the courts as Mr. Ramanarasu 
confined his argument only to one question. 
He argued that as Veerayya appointed the first 
defendant's husband as one of the trustees 
without words of express limitation, her hus¬ 
band acquired an estate of inheritance. I shall 
n 9 w proceed to consider the cases cited by 
him in support of his argument. 

In ‘Tripurari Pal v. Jagat Tarini Dasi\ 40 
Cal. 274 (PC), the facts were: A testator after 
declaring the properties to be debutter for the 
maintenance of the family idol stated in his 
will that his son, on attaining majority, would 
personally conduct the work of the sheba, and 
if he. died his (the testator’s) widow would be 
the shebait and that after her, his daughters by 
her would be shebaits. The Judicial Committee 
in a short judgment held that under the will 
there was an absolute gift of the shebaitship 
to the son and it was not cut down by anything 
that followed in the will. On the construction 
of that will, their Lordships held that the son 
got an estate of inheritance in the shebaitship. 
This judgment was construed and relied upon 
by a Bench of this Court consisting of Madha- 
van Nair and Stodart JJ. in the case of succes- 
smn to the trusteeship — ‘Ramachar v. Ven¬ 
kata Rao, 1938-2 Mad L.J. 623. The right to 
succeed depended upon the construction of the 
will which was in the following terms: 

"I have set apart the undermentioned lands 
for chanty, for the cost of building Hanu- 
mantharayan’s temple, for the worship and 
the daily upkeep of the same. For the pur¬ 
pose of conducting this charity my second 
son V has been appointed to the manage- 

ment ;. Whereas I have appointed V my 

second son as manager to administer the 
chanties out of the dedicated properties, if 
the said charities be not conducted properly 
the leading persons in the village shall in¬ 
tervene and conduct the said charity 
properly. My sons K. V and R shall have no 
right whatever in the properties dedicated to 
the said charities.” 

The learned Judges held that the will conferred 
heritable trusteeship on V though in appoint¬ 
ing him to the office, the testator did not 
make any express provision for the succession 
after the son s death. It is true that the learned 
Judges accepted the respondents’ case that 
where the deed conferred trusteeship on the 
founder s son without further words it does by 
implication make provision for the appoint¬ 
ment of trustees to succeed him. But the 
judgment cannot be understood to mean that 
Uie learned Judges overruled the general and 
well-accepted rule of construction that the in¬ 
tention of the testator should be gathered from 
k .A ng ,°£ the entire document. Indeed 
(PCM w?* 3 VPumachandra’, 49 Cal. 459 

li? s the ,y distinguished that case 
on the ground that they did not know more of 
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the details of the will by which the trust was 
founded. 

I would have followed that judgment, as I 
should do, if in this case the testator conferred 
tlie right of trusteeship on his son alone with- 
out any words of limitation. The decision of 
the Judicial Committee in 'Gopal Lai v. Puma- 
chandra’, 49 Cal. 459 (P.C.) is clear authority 
for the position that it is not an inflexible 
rule of law or construction that whenever a 
trusteeship is conferred upon a person without 
words of limitation, the said person will get an 
estate of inheritance. For, in that case, the 
Hindu testatrix appointed her grandson to per¬ 
form the worship of certain family idols and 
directed that he should be the person in charge 
of the worship. Their Lordships held that no 
heritable shebaitship was created. Mayne on 
Hindu Law 10th edition summarises the law 
on the subject at page 940 as follows: 

‘‘The devolution of the office of shebait of an 
idol or of Dharmakartha of a temple or 
manager of a charitable endowment, upon 
the death of termination of office of the in¬ 
cumbent depends upon the terms upon which 
it was created, or usage of each particular 
institution, where no express deed of trust 
? r foundation exists. Where nothing is said 
in the grant as to the succession, the right 
of management passes by inheritance to the 
natural heirs of the donee, according to the 
rule, that a grant without words of limita¬ 
tion conveys an estate of inheritance, unless 
sucn devolution is inconsistent with, or 
opposed to the purpose the founder had in 
view in creating the trust or where the 
office is descendible to a single heir.” 

(4) The following principles may be gathered 
from the aforesaid discussion of the case law 
The general and accepted rule of construction, 
namely, that the express intention of a testa¬ 
tor should be gathered from a reading of the 
entire will is paramount. But if the testator 
appointed a person as sole trustee without 
words of limitation and there is no indicaUon 
in the document to the contrary, the said grant 
conveys an estate of inheritance. But the rule 
is not inflexible and in a case where the will 
contains other directions which are inconsistent 
with such intention, the court should give ef¬ 
fect to his real intention. 

these Peoples, I find it very 
djmcult to hold on a fair reading of the entire 

rir Ex n P /. that the testator intended to 
confer on his eldest son an estate of inheri- 
Under the will the testator made a 
scheme providing for checks and counter¬ 
checks. He created three classes of trustees — 
managing trustee, trustees and trustee mem¬ 
bers. The mode of devolution in the case of 
™ a “ a « ,n g 1 trustee was also provided by him 
If the eldest son Palayya should be removed 
from the managing trusteeship, one of his 

t > ris e tee hree ^ Sh ° Uld be appointed managing 

The provisions of the will also indicate that 
the testator had no confidence in women for 
he preferred his sons-in-law and his grandson 

11 cou]d not have beenhis 
intention that the wife of any of hiT son? 

should take -part in the management of the 

endowments to the temple. Thif is not a sim 

test , ator making an 'absolute gift 
of shebaitship or trusteeship to one of his sons 

k*L WOrds of ^‘ation. I would 
therefore hold on a construction of the nrovi 
sions of the will that Palayya did not getTn 
estate of inheritance under the will. Th/jucff 



78d Madras Yadlamaxi Kalidas v. Fakir Mohammad Saheb (Subba lino J.) 


A. I. R. 


ment of the lower court is therefore correct. 
No other point was raised. This second appeal 
fails and is dismissed with costs. 

(6) No leave. 

C.R.K./B/V.R.B. Appeal dismissed. 


A. I. K. 1952 MADRAS 786 


SUBBA RAO J. 

Vadlamani Kalidas, Appellant v. Fakir 
Mohammad Saheb and otheis. Respondents. 

Second Appeal No. 712 of 1948, D/- l-!l- 
1951. 

Civil P.C. (1908), O. 34, R. 4 — Suit on 
mortgage — Puisne mortgagee made parly — 
Application by him for decree on foot of his 
mortgage — Preliminary decree — Puisne 
mortgagee paying off amount due to plaintiff 
and applying for passing of final decree — 
Application dismissed on ground that there 
was no provision in preliminary decree for 
passing final decree — Application for amend¬ 
ment of preliminary decree — Mortgagor in 
meanwhile paying amount of plaintiff's mort¬ 
gage to puisne mortgagee — Full satisfaction 
of plaintiff’s mortgage entered — Preliminary 
decree amended — Final decree held could be 
passed. 

In a suit by a mortgagee to enforce his 
mortgage, subsequent mortgagees were 
made parties. Defendant 9, one of the 
puisne mortgagees impleaded in the suit 
prayed for a decree on the foot of his 
mortgage. A preliminary decree was pass¬ 
ed Defendant 9 paid the amount due to 
the plaintiff and applied for passing a 
linal decree not only for the amount of the 
suit mortgage but also for the amount due 
'under the subsequent mortgage held by 
him. The application was dismissed on 
the ground that there was no provision in 
the preliminary decree directing the pass¬ 
ing of a final decree for the consolidated 
sum of the two mortgages. On the same 
day, he applied for the amendment of the 
preliminary decree. The decree was amend¬ 
ed and in the amended decree, defendants 
1 to 6 (Mortgagors) were directed to pay 
into Court the amount due to the puisne 
mortgagee (Defendant 9). Meanwhile, on 
behalf of the mortgagors, the amount due 
to the first mortgagee (Plaintiff) which 
the puisne mortgagee paid off, was paid to 
him by the Receiver on behalf of the 
mortgagors. The puisne mortgagee receiv¬ 
ed that amount and passed a receipt with¬ 
out prejudice to his rights, which he was 
agitating in the application for amend¬ 
ment. Full satisfaction of the plaintiffs 
mortgage was recorded. After the preli¬ 
minary decree was amended the puisne 
mortgagee applied for the passing of the 

final decree: • .. 

Held that recording of full satisfaction 
in the circumstances of the case was only 
a tentative one subject to the result of the 
said application for amendment of preli¬ 
minary decree. As the preliminary decree 
was amended and as a decree in the fa¬ 
vour of the puisne mortgagee was given, 
lie would be entitled to apply for the pass¬ 
ing of a final decree for sale. (Para *) 

P. Somasundaram and P. Suryanarayana, 

REFERENCES: Courtwar /Chronological/ Paras 
(’19) 42 Mad 90: (AIR 1919 Mad 100 (2) ) ; 

(’48) AIR 1948 Mad 336: (1948-1 Mad LJ 4) 4 
JUDGMENT: This second appeal arises out 
ot I. A No.169 of 1946, an application filed by 


the appellant for passing a final decree in his 
favour. One V. Kama Sastri filed O. S. No 
23 of 1940 on the file of the Court of the Dis¬ 
trict Munsif of Amalapuram to enforce the 
mortgage dated 18-3-1918. Defendants 1 to 6 
were either the mortgagors or their legal re¬ 
presentatives. Defendant 7 was the subsequent 
purchaser of portion of the hypotheca. Defen¬ 
dants 8 and 9 were the subsequent mortgagees. 
Defendant 9, one of the puisne mortgagees 
impleaded in the suit prayed in his written l 
statement for a decree on the foot of his mort- f* 
gage. A preliminary decree was passed on 
11-3-1943. Defendant 9 paid the amount due to 
the plaintiff. Having paid the amount, he filed 
I. A. No. 179 of 1944 for passing a final decree 
in his favour not only for the amount due un¬ 
der the suit mortgage but also for the amount 
due under the subsequent mortgage held by him. 

On 30th March 1944, the learned District 
Munsif dismissed that application on the ground 
that there was no provision in the preliminary 
decree directing the passing of final decree for 
the consolidated sum of the two mortgages, one 
in favour of the plaintiff and the other in fa¬ 
vour of defendant 9. But he held that defen¬ 
dant 9 was entitled to a final decree in his 
favour for the sum which he paid over to the 
prior mortgagee. On the same day, defendant 
9 filed I. A. No. 363 of 1944 for amending the 
preliminary decree so as to bring it in confor¬ 
mity with form No. 9 of Appendix D of Sch. 1. 

C. P. C. Pending that application, the receiver 
appointed for the administration of the mort¬ 
gagor's estate paid the amount due on the first 
mortgage with subsequent interest to defendant 
9. Defendant 9 received that amount without 
prejudice to his rights, which can only mean > 
without prejudice to his rights which he was 
agitating in the aforesaid application. Full 
satisfaction of the plaintiff’s mortgage claim 
was recorded on 1-8-1944. 

The application for amendment was disposea 
of by the learned District Munsif on 3rd Sep¬ 
tember 1945. He allowed the amendment and 
directed the decree to be brought in conformity 
with Form No. 9 of Appendix D of Schedule 1. 

C. P. C. He also rejected the plea that the 
application should not be allowed as full satis¬ 
faction of the decree was recorded. After the 
decree was amended, he filed the present appli¬ 
cation for the passing of the final decree. But 
that was dismissed by another District Munsit 
on the ground that the application for final de¬ 
cree at the instance of defendant 9 was not 
maintainable as full satisfaction of the prelimi¬ 
nary decree was recorded. When an appeal was 
filed to the Subordinate Judge, he confirmed the 
same. Defendant 9 preferred the above second 
appeal. The respondents are not represented 
by counsel. 

(2) The rights of a puisne mortgagee who is 

impleaded as defendant to a sult on R th £ 
mortgage are governed by Or. 34, Rule 4(4). , 

^'Where, in a suit for sale or a suit for fore¬ 
closure in which sale is ordered, subsequent 
mortgagees or persons deriving title from, or 
subrogated to the rights of, any such mort- 
gagees are joined as parties, the preliminary 
decree referred to in sub-rule (1) shall pro¬ 
vide. for the adiudication of the respective 
rights and liabilities of the parties to the suit 
in the manner and form set forth in Form 
No 9 Form No. 10 or From No. 11. as the 
case may be, of Appendix D with such vans- 
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tions as the circumstances of the case may 
require." 

Under Form No. 9, the amounts due to the first 
mortgagee and the second mortgagee are de¬ 
clared. The defendants or any of them are 
directed to pay the amount due to the first 
mortgagee in court within the prescribed 
time. It also directs the mortgagor to 
pay into court on or before the pres¬ 
cribed date the amount due to the second 
mortgagee. If the amount due to the plaintiff 
is not paid, the property of the mortgagor is 
directed to be sold. The procedure to be fol¬ 
lowed if the hypotheca is directed to be sold 
is found in clause 4(iii) of Form No. 9. It says: 
“In the case where a sale is ordered under 

clause 4(ii).the money realised by such 

sale shall be paid into court and be duly 
applied (after deduction therefrom of the 
expenses of the sale) in payment of the 
amount payable to the plaintiff under this 
decree and under any further orders that may 
have been passed in this suit and in payment 
of the amount which the court may adjudge 
due to the plaintiff in respect of such costs 
of this suit and such costs, charges and ex¬ 
penses as may be payable under rule 10, to¬ 
gether with such subsequent interest as may 
be payable under rule 11 of Or. 34 of the 
First Schedule to the Civil Procedure Code, 
1908 and that the balance, if any, shall be 
applied in payment of the amount due to 
defendant No. 2; and that if any balance be 
left, it shall be paid to the defendant No 1 
or other person entitled to receive the same:" 
Under sub-clause (iv) of clause 4* 
i “I* the ™ n(? y realised by such sale shall not 
be sufficient for payment in full of the 
amounts due to the plaintiff and- defendant No 
2, the plaintiff or defendant No. 2 or both of 
them as the case may be, shall be at liberty 
(when such remedy is open under the terms 
of their respective mortgages and is not 
barred by any law for the time being in force) 
to apply for a personal decree against de¬ 
fendant No. 1 for the amounts remaining due 
to them respectively." 

Clause 5(a) says: 

"If defendant No. 2 (2nd mortgagee) pays into 
court to the credit of this suit the amount ad¬ 
judged due to the plaintiff but defendant No 
1 makes default in the payment of the said 
amount, defendant No. 2 shall be at liberty 
to apply to the court to keep the plaintiff’s 
mortgage alive for his benefit and to apply for 
a final decree." 

Clause 6 provides the manner in which the 
second mortgagee, who paid the first mortgage 
amount will be paid and also recognises his 
right to obtain a personal decree for the ba¬ 
lance, if the amount realised is not sufficient to 
discharge both the mortgages. Form No. 10 
relates to a suit by the second mortgagee im¬ 
pleading the first mortgagee as party. Form 
No. 11 refers to a suit by a sub-mortgagee. 

(3) The aforesaid provisions show that the 
mortgagee, who is the plaintiff, is ordinarily, in 
charge of the suit. In case the mortgagor 
makes default in paying the amount declared 
due to him, he will have to apply for the pass¬ 
ing of a final decree and for the sale of the pro¬ 
perty. In a particular contingency, the second 
mortgagee is entitled to apply for a final decree 
jhat is, when he pays off the first mortgagee and 
thereby subrogated to his right. In that con 
Hngency, he is entitled to treat the suit brought 


by the first mortgagee as one for -his benefit. 
He can apply to tne court under clause 5 of 
Form No. 9 to keep tne plaintiffs mortgage 
alive for his benefit and to apply for a final 
decree in the same manner as tne plaintiff might 
have done under clause 4. But can a puisne 
mortgagee, who obtained a preliminary decree 
in his favour also apply for tne passing of a 
final decree if the first mortgage of the plain¬ 
tiff is paid off by the mortgagors? If he can¬ 
not, it may cause unexpected and undeserved 
hardship to the puisne mortgagee. A puisne 
mortgagee, who is made a party to a suit by a 
prior mortgagee, may agitate his rights in that 
suit and get a preliminary decree for payment. 
The suit may drag on for a number of years 
and if the mortgagors pay olf the first mort¬ 
gagee, the rights of the puisne mortgagee to in¬ 
stitute another suit therefor may get barred. 

(4) Order 34, C. P. C. provides a machinery 
for ascertaining the rights of the puisne mort¬ 
gagee and for declaring the amount due to him. 
Form No. 9 also provides for a decree directing 
the mortgagor to deposit the amount due to him 
in court within the time specified. But it does 
not expressly provide for a case where after 
such a preliminary decree was made, the mort- 
gagor pays off the first mortgagee. Or. 34, rule 
4(4) is not exhaustive of the terms to be em¬ 
bodied in a preliminary decree for sub-rule ( 4 ) 
of Or. 34(4) provides for such variations as the 
circumstances of the case may require. Further 
when there is a preliminary decree in favour of 
the puisne mortgagee, unless that decree is 
discharged by any of the ways known to law, 
the party in whose fpvour such a decree is 
made will be entitled to pursue the other and 
necessary steps to realise the amount decreed 
to be paid to him. In ‘Vedavyasa Aiyar v. Madura 
Hindu Sabha Nidhi Co. Ltd.’, 42 Mad 90 the 
facts were: 

"In a suit for sale by a prior mortgagee against 
the mortgagor and a puisne mortgagee, the 
decree not only directed the sale of the mort¬ 
gaged properties for the amount found due 
to the prior mortgagee but also ascertained 
the amount due to the puisne mortgagee and 
ordered the payment to him of this amount 
out of the surplus sale proceeds." 

When the puisne mortgagee filed another suit 

}L"“ a , rgue ^ ^‘A 47 ’ C - P - c - ' va s a bar to 
that suit and that the remedy of the puisne 

mortgagee was to execute the decree made in 

At S n^° U oj m .i! he , Suit h / the prior mortgagee. 

At page 94, the learned Judges say: 

“The utmost that can be said is that if the 

first mortgagee for some reason or other does 

not apply for sale in spite of the fact that 

he has not been paid the other mortgagees 

can apply f°r sale in order to work out the 

rights to share in the surplus if any. This is 

quite different from their applying to sell the 

property to discharge the amount declared 

due to each of them. If the mortgagor pays 

off the amount for which alone a sale in dc- 

tault of payment was directed, it is difficult 

to see how under the express terms of the 

decree, each puisne encumbrancer can come 

forward and ask for sale. No time is fixed in 

the decree for redeeming them. There 

is no direction in the decree directing 

inH "ft? B3g - e t. t0 . pay them any amount 
and the right to share which is de¬ 
pendent on there being a sale and a surplus 
after paying off the plaintiff mortgagee can¬ 
not be enforced if for any reason the safe 
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cannot take place at the instance oi the 
plaintiff.” 

This judgment is therefore based upon the 
terms of tne preliminary decree, which did not 
provide for redemption of the second mortgage. 
The second mortgagee also did not discharge 
the first mortgage. 

In ‘Jagannath Rao v. K. V. Sastry’. AIR 1948 
Mad 336 another Bench of this court had to con¬ 
sider the scope of Or. 34(4). In that case, a 
mortgagee brought a suit for sale against the 
mortgagor, his sons and the puisne mortgagee. 
In that suit, the amount due to the puisne 
mortgagee and tne question whether the subse¬ 
quent mortgage was Dinding upon the sons were 
decided. Tne question arose whether the deci¬ 
sion was binding on the principle of res judicata 
in a subsequent suit filed by the subsequent 
.mortgagee. In the prior suit, a decree was 
drawn up in the manner required by Or. 34, 
Rule 4, and in the words found in Form 9. 
Appendix D. At page 337, the learned Judges 
considered the scope of Or. 34, Rule 4 and ob¬ 
served, , . .. . 

“That sub-rule says that where in a suit for 
sale subsequent mortgagees are joined as 
parties, the preliminary decree shall provide 
for the adjudication of the respective rights 
and liabilities of the parties to the suit in 
the manner and form set forth in form No. 9 
of ApDendix D. It is clearly the object of 
the legislature in this sub-rule that not only 
the rights of the prior mortgagee but also 
those of the subsequent mortgagees should be 
worked out in order to finally determine the 
claims on the property, which is the subject 
of the suit. As already pointed out. it pro¬ 
vides an additional right on the part of the 
subsequent mortgagee to execute the decree 
as the plaintiff himself could provided that 
he pavs oil and redeems the mortgage of the 
plaintiff. No decree can therefore be passed 
in favour of the plaintiff alone without also 
determining the amount due to the subse¬ 
quent mortgagees." 

In this case it is not necessary to express my 
final opinion on the larger h'^on raised as 
the puisne mortgagee paid off the first mort¬ 
gagee. When he applied for final decree, it was 
dismissed on the ground that there was no pro¬ 
vision in the preliminary decree directing the 
passing of a final decree for the consolidated 
eum of the two mortgages. On the same day. 
he applied for the amendment of the decree. 
The decree was amended on 3-9-194o and in 
the amended decree, defendants 1 to 61 were 
directed to pay into court the amount due to 
the puisne mortgagee. Meanwhile. 0I V b -}} a “ 
of the mortgagors, the amount due to the first 
mortgagee which the puisne mortgagee paid on. 
was laid to him by the Receiver on behalf of 
the mortgagors. The puisne mortgageesrecei\ ?d 
that amount and passed a receipt without pre¬ 
judice to his rights, which he' Va | h t g reSding 
the application for amendment. The ^ 

Of full satisfaction in the circumstances of the 
was onlv a tentative one subject to the 

result of the said application 

n-.rv decree was now amended as a decree in 

the^appellant’s S fa vour was 6iye". J™ £ 

entitled t, ‘SSrtb 

S“£e S 2V a SI “a'nftS appeal is allowed 
with costs throughout. 

c.a%7R.G re a Sed ' Appea! allowed. 
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Cnemmanghat Kunnath Melethil Raman- 
kutty Vaiayar’s wife Kunhumalu. Appellant v 


vuvui.iiuii 0 uui HI mucuiu xvailian- 

kutty Vaiayar’s wife Kunhumalu. Appellant v. 
M. K. Gopalakrisnna Iyer, the present execu- 

♦ l lrf AA A 4 If.. _ 


M. a. LiopaiaKrisnna lyer, tne present execu¬ 
tive trustee of Chokkanathapuram Sri Meena- 
kshisundareswaraswami Devasthanam and 


others, Respondents 


UUd, UChb’LMlUUUJ, 

Second Appeal No. 2565 of 1947, D/- 11-7- 


1951. 


1 K/ A • 

Malabar Compensation for Tenants’ Im- 
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.ujuuji xui icuauu liu- 

provements Act (1(1) of 1900) Ss. 3(1) and 
5(1) and (2) — “Tenant” — Mortgagee in 


Tenant” — Mortgagee in 


ovu auu v-w — icuaui — *uu 
possession — Mortgage invalid — Liability to 
pay mesne profits. 


A person in possession in good faith be¬ 
lieving to be a mortgagee will be a statu¬ 
tory tenant under the provisions of the 
Act and his rights and liabilities will have 
to be worked out as per the terms of the 
said provisions. Such a person cannot 
therefore be held to be in wrongful posses¬ 
sion of the mortgaged properties notwith¬ 
standing the fact that the mortgage deed 
was invalid. The word “mortgage” in S. 
5(2) can be understood to comprehend an 
invalid mortgage under which such a per¬ 
son continues to be in possession. (Para 5) 

A mortgagee in possession under an in¬ 
valid possessory mortgage is not therefore 
liable to pay mesne profits in a suit for 
possession of the mortgaged property filed 
against him: AIR 1918 Mad. 381 and AIR 
1919 Mad. 272, Foil. (Para 5) 

K. Kuttikrishna Menon and K. N. Karuna- 
karan, for Appellant; C. S. Swaminathan; M. 
K. Nambiar and M. Sekhara Menon, for Res¬ 
pondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(•18) AIR 1918 Mad. 381: (43 Ind Cas 173) 5 

(T9) 10 Mad LW 300: (AIR 1919 Mad 272) 5 
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JUDGMENT: The cnly question that arises 
in this second appeal is whether the first de¬ 
fendant-appellant is liable to pay mesne prohts. 
The relevant facts may be briefly stated, ine 
properties described in the schedule annexed 
to the plaint belong in *jenm to Sree Meenak- 
shisundareswara Swarm Devaswom m Puttur 
Amsom. Palghat taluk. The temple was an 
ancient one and from its origin ‘^was under the 
management of Naduvil Edam. The Edam had 
on various occasions in the past dei ™*' d h 
properties on kanoms and also mortgaged thenr 
On 25-3-1929 one Pangi Achan of the Ed 
executed a possessory mortgage to the first d 
fpndrnt in regard to the suit properties 
Rs! 3000 undS Ex P. 4. As the Devaswom was 
mismanaged, on 30-11-1935 the Madras Hindu 

Religious Endowments Board . fra '? ed a i^utive 
and the 1st plaintiff was aPPomted as execute 
officer The second plaintiff is his successor 
Defendants 2 to 4 are the members of Naduvil^ 

Et The f=mple by its executive officer filed O. S. 
No 231 oM943 on the file of the District Mun- 

sifs court, Palghat, for P° sse ^‘ on T °u e Jf arne d 

ffiS ‘oi P^tTe^.J h « 

ease deed was supported by consideration and 

thft the mortgagee was a a Sas RwS ex^culed 
that the mortgage was invalid as it was exec 1 

in contravention of the pro\isions of S. 

Madras Hindu Religious Endowments 


the Madras Hmau nensiuuj, niH be 1 

He further he’.d that the detect «ouM be 


--- . 
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Malabar Compensation for Tenants’ Improve¬ 
ments Act (I (1) of 1900) (hereinafter referred 
to as “the Act") but was liable to pay mesne 
profits. In appeal the learned Subordinate 
Judge also accepted the said findings, though 
he made some slight modifications in regard to 
the amount of mesne profits payable by the 
first defendant to the plaintill. The first de¬ 
fendant preferred the above second appeal. 

(2) The learned counsel for the appellant con¬ 
fined his arguments to the sole question of 
mesne profits. He contended that his 
client would not be liable to mesne 
profits as he was a statutory tenant un¬ 
der the Act and therefore was not in wrongful 
possession of the suit lands. The answer to 
the question turns upon the consideration of the 
relevant provisions of the Act. S. 3(1) of the 
Act defines a “tenant". It reads: 

“ “tenant", with its grammatical variations 
and cognate expressions, includes a person 
who as lessee, sub-lessee, mortgagee or sub¬ 
mortgagee or in good faith believing himself 
to be lessse, sub-lessee, mortgagee or sub¬ 
mortgagee of land is in possession thereof, or 
who, with the bona fide intention of attorning 
and paying the customary rent to the person 
entitled to cultivate or let waste land, but 
without the permission of such person, brings 
such land under cultivation and is in occupa¬ 
tion thereof as cultivator." 

(3) S. 5(1) says: 

"Every tenant shall on ejectment be entitled 
to compensation for improvements which 
have been made by him, his predecessor in 
interest, or by any person not in occupation 
at the time of the ejectment who derived 
, title from either of them and for which com¬ 
pensation has not already been paid; and 
every tenant to whom compensation is so due 
shall, notwithstanding the determination of 
the tenancy or the payment or tender of the 
mortgage money (if any), be entitled to re¬ 
main in possession until ejectment in execu¬ 
tion of a decree or order of court." 

(4) S. 5(2) runs: 

“A tenant so continuing in possession shall 
during such continuance hold as a tenant sub¬ 
ject to the terms of his lease or of the 
mortgage, as the case may be.” 

Section 6 provides for delivery of possession to 
the plaintiff after the amount of compensation 
payable by the tenant is ascertained and after 
giving credit to amounts payable by the de¬ 
fendant to the plaintiff in respect of the 
tenancy. 

(5) From the aforesaid provisions, it is clear 
that for the purpose of the Act the word “tenant" 
is given a very wide connotation so as to-take 
in even a trespasser who cultivates a land in¬ 
tending to pay the customary rent. It includes 
also a person in possession of land in good 
faith believing himself to be a mortgagee. Un¬ 
der S. 5 such a tenant is entitled to be in pos¬ 
session until he is evicted in execution of the 
decree. Under S. 5(2) till he is evicted he will 
be subject to the terms of the lease or mort¬ 
gage as the case may be. It will follow that 
a person in possession in good faith believing to 
be a mortgagee will be a statutory tenant un¬ 
der the provisions of the Act and his rights 
and liabilities will have to be worked out as 
per the terms of the said provisions. So under¬ 
stood, I find it very difficult to hold that such a 
person is in wrongful possession of the mort¬ 
gage properties notwithstanding the fact that 
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the mortgage deed was invalid. The Legisla-I 
ture designedly conferred certain rights on such 
a person and legalised his possession till he is 
duly evicted under S. 6(1) of the Act. 

Sadasiva Aiyar J. had occasion to consider 
the scope of S. 5 and S. 6 of the Malabar 
Tenancy Act in 'Parameswara v. Valia Manna- 
diar’, AIR 1918 Mad 381. There a suit was filed 
for ejectment and the question was whether 
the mortgagee was bound to pay mesne profits 
from the date of the tender of the amount due 
under the mortgage into court when it was 
found that the money tendered sufficiently 
covered the compensation for improvements 
also. The learned Judge held that till compen¬ 
sation was actually paid the mortgagee re¬ 
mained in possession as mortgagee despite the 
valid tender. The same learned Judge sitting 
with Napier J. said in ’Manager Sankunni 
Variar v. Kunji Nangayaramma’, 10 Mad L W 
301 that 

“the mortgagee in Malabar has a right to re¬ 
main in possession till he is actually paid or 
till he is elected by a decree of court and 
hence he is not accountable for mesne pro¬ 
fits till either of these events happens.” 

Mr. Swaminathan appearing for the respondents 
did not question the correctness of the deci¬ 
sions, but contended that those cases related 
to valid mortgages and therefore the principle 
accepted therein could not be applied to a mort¬ 
gage which was held to be invalid. In support 
of his argument he relied on the provisions of 
S. 5(2) of the Act and argued that that sub¬ 
section applied only to valid mortgages and 
as in the present case the mortgage was invalid 
the liability of the tenant would be governed 
by general law. 

I do not see any difficulty in reconciling the 
provisions of S. 5(2) with the other sections of 
the Act. If the definition of a tenant is wide 
enough to take in a person holding under an 
invalid mortgage in the circumstances men¬ 
tioned in the definition and if such a person is 
entitled to be in possession till he is evicted 
in execution of a decree, there is no reason 
why the word “mortgage" in S. 5(2) cannot be 
understood to comprehend an invalid mortgage 
under which such a person continued to be in 
possession. For the purpose of applying the 
provisions of the Act without giving undue ad¬ 
vantage to the mortgagee at the expense of 
the mortgagor, such a person’s tenure is made 
subject to the terms of the mortgage deed 
during the period of his statutory tenancy. 

I cannot also distinguish the aforesaid Bench 
decisions in the manner suggested by the learn¬ 
ed counsel for the respondents, as, even in 
these cases the mortgagee would not under 
general law be entitled to be in possession if 
the entire amount due to him was legally 
tendered. I therefore hold that the first de¬ 
fendant is not liable to pay mesne profits. In 
the result the decree of the lower court is modi¬ 
fied and the parties are directed to pay and 
receive proportionate costs in the courts below. 
Here the parties will bear their own costs. 

(6) Leave granted. 

C.R.K./B/V.R.B. Decree modified. 

A. I. R. 1952 MADRAS 789 
SUBBA RAO J. 

T. M. Munusamappa and sons, Appellant v. 
The Assistant Custodian of Evacuee Prooertv 
Madras, Respondent. r ' 

Writ Petn. No. 178 of 1951, D/- 16-10-1951. 
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Administration of Evacuee Property Act 
(1950), S. 56 — Rules under. R. 14 (2) — Peti¬ 
tioners, admittedly tenants of evacuee, allowed 
to continue in possession on payment of month¬ 
ly rent after property had vested in Custodian 
— No power in custodian to evict petitioners 
forcibly. 

Where the petitioners, who were ad¬ 
mittedly the tenants of the evacuee, were 
allowed to continue to be in possession 
after the property had vested in the Cus¬ 
todian on payment of a monthly rent, and 
the petitioners had paid rent for five 
months under that arrangement. 

Held that it was impossible to say that 
the relationship between the parties was 
not that of landlord and tenant on a 
monthly basis and the Custodian had no 
power to evict them forcibly. (Para 2) 

K. S. Varadachari, for Appellant; Vepa P. 
Sarathy, for the Advocate General for the 
State Counsel, for Respondent. 

ORDER: Tnis is an application for issuing a 
writ of prohibition restraining the respondent 
from taking forcible possession pursuant to 
the notice dattd 21st June 1951. The petitioners 
are occupying two out of the three godowns 
bearing present Municipal door No. 7 in Strin¬ 
ger Street, G. T. Madras. The property was 
declared to be evacuee property. The peti¬ 
tioners were paying rent to the evacuee Haji 
Mohammad Abbas from 9th De-ember 1943 till 
about 25th January 1951. After tne property 
vested in the respondent under S. 8(4) of the 
Evacuee Properties Administration Act. 1950, 
the Deputy Tahsildar took formal possession of 
the same on 1st February 1951. He took a 
cheque for a sum of Rs. 150 from the petitionsrs 
and allowed them to continue in possession on 
payment of a monthly rent of Rs. 150. It is 
not disputed that the petitioners were paying 
a rent of Rs. 150 per month from 1st February 
1951 to the end of June 1951. After some cor¬ 
respondence between the parties, on 21st June 
1951 the Assistant Custodian issued a notice to 
the petitioners directing them to vacate one of 
the two godowns by 23rd July 1951 and hand 
over its possession to his representative. They 
were also informed that in case they did not 
deliver possession peacefully, they would be 
evicted from one of the godowns with such po¬ 
lice force as might be ne essary. The said 
notice was issued on the basis that the peti¬ 
tioners were not tenants but were in permissive 
possession. 

(2) The learned counsel for the petitioners 
contended that the relationship between the 
parties was that of landlord and tenant, and 
that the custodian had no power to evict them 
forcibly. On the facts admitted, it is impossible 
to say that the relationship between the 
parties is not that of landlord and tenant. The 
petitioners were admittedly the tenants of the 
evacuee. On 1st February 1951. the Deputy 
Tahsildar took only formal possession as the 
petitioners were in actual occupation. The peti¬ 
tioners also were paving rent from 1st February 
1951 till the end of June. In the absence of 
any other evidence to establish that the peti¬ 
tioners were allowed to continue to be in P os “ 
session under some arrangement other than 
that of a tenancy, I must hod that the peti- 
tioners arc tenants on a monthly basis. If so, 
the onlv provision that enables the Custodian 
to evi~t the tenants is rule 14(2) framed under 
the Act (Act XXXI of 1950). It reads: 


“In case of a lease or allotment granted by the 
Ousted.an himsed, tne v.ustoQian may evict 
a person on any ground justifying eviction of 
a tenant under any law relating to a control 
of rents for the time being in force in the 
State concerned, or for any violation of tne 
conditions of the lease or the allotment.’* 
The notice issued in this case does not comply 
with the provisions of the said rule. It was 
obviously based on the assumption that the 
petitioners were not tenants. 

(3) In the circumstances I direct a writ of 
prohibition to be issued restraining the respon¬ 
dent from evicting the petitioners otherwise 
than in strict compliance with the provisions of 
rule 14(2) framed under the Act. The parties 
will bear their respective costs. 
C.R.K./B/V.B.B, Writ of prohibition issued. 
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In re Gadiraju Narayanaraju and others, 
Petitioners. 

Criminal Revn. Case No. 850 and Cri. Revn. 
Petn. No. 802 of 1948, D/- 15-9-1949. 

(a) Criminal P. C. (1898), S. 350 — Judgment 
written and signed by magistrate who heard 
the evidence, but delivered by his successor is 
not illegal. 

A judgment written and signed by the 
predecessor while he was in office and who 
had heard the evidence can be delivered by 
the successor. In such a case there is no 
irregulartiy, much less an illegality. 7 Cri 
LJ 459 (Mad); AIR 1917 Mad 340; AIR 1933 
Mad 251 (1). Relied on; AIR 1947 Mad 248, 
Distinguished. (Para 4) 

Anno: Cr. P. C., S. 350 N. 6. 

(b) Criminal P. C. (1898), S. 526 (8) - 
Application under, made after examination of 
defence witnesses — Mandatory provisions of 
S. 526 (8) do not apply. 

The word “trial” in S. 526 (8) means all 
proceedings up to judgment and does not 
include judgment. It however, includes 
arguments of the pleaders on either side. 
The expression "before the defence closes 
its case" means before the conclusion of the 
examination of the witnesses for the defence. 

Where the application under S. 526 (8) 
was made not before the defence closed its 
case but afterwards, and before the com¬ 
mencement of the argument the mandatory 
provisions of S. 526 (8) do not apply to 
the application. (Paras 9, 10) 

Anjio: Cr. P. C., S. 526 N. 2a. 

(c) Criminal P. C. (1898). S. 350 (1) — Case 
posted for arguments — Petition by accused 
under S. 526 (8) on date fixed foi 1 - 
Petition dismissed and case posted for judg- 
ment — Mag strate transferred — Application 

$£& ac"« 

Hti MET. 

Anno: Cr. P. C.. S. 350 N. 5. 

V T Rangaswami Aiyangar, for P. s - “JP® 
Rao'. for Petitioners; Public Prosecutor, for the 

Crown. 
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REFERENCES: Courtwar/Chronological/ Paras 
(’33) AIR 1933 PC 218: (34 Cri LJ 886) 8 

(’08) 18 Mad LJ 197: (7 Cri LJ 459) 4 

(’17) 40 Mad 108: (AIR 1917 Mad 340: 

17 Cri U 166) 4 

(’33) AIR 1933 Mad 251 (1): (34 Cri LJ 117) 4 

(’47) ILR (1947) Mad 365: (AIR 1947 
Mad 248: 48 Cri LJ 81) 4 

(’37) AIR 1937 Pat 131: (38 Cri LJ 484) 8 

(*49) AIR 1949 Pat 105: (50 Cri LJ 176) 8 

ORDER: In this case the four petitioners 
have been convicted for offences under Ss. 325 
and 323 and 323 read with S. 34 I.P.C. The 
first accused is sentenced to four months’ R.I. 
and a fine of Rs. 100 for an offence under S. 325 
I.P.C, and the others are sentenced to pay a 
fine of Rs. 100 each for offences under S. 323 
and 323 read with S. 34 I.P.C. 

(2) The evidence on which these petitioners 
have been convicted has been accepted by 
both the courts below and after going through 
it, I see no reason to reject it. But the learned 
advocate has raised questions of law which 
arise on the following facts: 

(3) The. defence closed its case on 2nd 
December 1947 and C. V/. 1 was examined on 
16th December 1947 and the Magistrate had 
posted it for arguments (at the instance of the 
defence counsel) to 21st December 1947. On 
21st December 1947 the pleader instead of ad¬ 
vancing arguments, presented a petition under 
S. 526(8) Cri. P.C. praying for an adjournment 
as he intended to move the High Court for 
transfer. The petition was dismissed. The 
Magistrate was then under orders of transfer. 
He therefore posted the case for judgment to 
22nd December 1947 and as the accused were 
absent on that day, he handed over charge to 
his successor with the judgment he had al¬ 
ready written and signed. The successor ad¬ 
journed the case and on the adjourned date the 
accused presented a petition under S. 350 Cri. 
P.C. for a de novo trial and the same was re¬ 
jected on 14th December 1948 and the successor 
delivered the judgment on the same day. 

(4) The first contention of the learned advo¬ 
cate is that the conviction is illegal, because 
the judgment that was delivered was written 
by the predecessor in office. He contends that 
it is a fundamental rule of Criminal jurispru¬ 
dence that the Judge who hears the evidence- 
must pronounce the judgment and he relies on 
Alb Khan In re’. ILR (1947) Mad. 365 in sup¬ 
port of his contention. 

'Alii Khan in re’. ILR (1947) Mad. 365 is a 
case where the Sessions Judge after his trans¬ 
fer and after the successor had taken charge 
remained in the station, dictated the judgment 
and gave it to the successor to be delivered 
and the successor delivered the same on behalf 
of his predecessor. Horwill J. who delivered 
the leading judgment held that the moment 
the predecessor handed over charge to the sue- 
cessor, the predecessor had become functus 
oincio and he had no jurisdiction to pronounce 
o , an ^ * he defect cannot be cured by S. 537 
Cri. P.C. After dealing with the history of the 
law on the subject he stated 
"It will be seen from the above analysis that 
the original law was that the Judge who 
writes and pronounces a judgment must be 
the Judge who hears all the evidence. This 
must still be deemed to be the law. except in 
so far as it has been modified by the Legisla¬ 
ture from time to time.” 

He refers to Or. XVIII rule 15 and Or. XX 
rule 2 CP.C. as instances of modification in¬ 


troduced in the Civil Procedure Code, and 
similarly he refers to S. 350 Cri. P.C. as a modi¬ 
fication introduced in the Criminal Procedure 
Code. Under S. 350, a successor is permitted to 
act on the evidence recorded by the predeces¬ 
sor or partly recorded by him. But there is no 
corresponding provision relating to sessions 
trials, in 'Sankara Pillai in re\ 18 Mad. L.J. 
19/ it has been held that a successor can pro¬ 
nounce the judgment written and signed by 
his predecessor. It is a decision of a Bench 
of this court and it is on all fours with this 
case. 

•In re Sankara Pillai', 18 Mad. L.J. 197 is 
referred to ‘in re Savarimuthu Pillai’, 40 Mad. 
108 another decision of a Bench of this court. 
The learned Judge who delivered the judgment 
‘in re Savarimuthu Pillai’, 40 Mad. 108 said 
“A Magistrate who pronounces the judgment 
of his predecessor in ofiice must in my opi¬ 
nion be taken to adopt it as his own.” 

Both the above decisions are referred to in 
'Alii Khan in re’, ILR (1947) Mad. 365 where 
it is stated 

"If the decision in 'Sankara Pillai in re’, 18 
Mad. L.J. 197 purports to be an interpreta¬ 
tion of S. 367 Cri. P.C. without reference to 
the provisions of S. 350 Cri. P.C. which deals 
with cases before a Magistrate, then we 
would find it difficult, with respect, to accept 
that interpretation as correct. But it is un¬ 
necessary for the purpose of disposing of 
this appeal to expressly dissent from it, be¬ 
cause it can be distinguished on two grounds: 
the first is that already indicated, i.e., it 
dealt with a case where there was a change 
of magistrates, in which different considera¬ 
tions arose because of the provisions of 
S. 350 Cri. P.C. and the second is that in that 
case the earlier magistrate continued in 
office when he wrote the judgment.” 

Thus the decision in 'Sankara Pillai in re’, 18 
Mad. L.J. 197 and 'Re Savarimuthu Pillai*. 40 
Mad. 108 were not dissented from in ‘Alii Khan 
in re’, ILR (1947) Mad. 365. The present case 
is one which is governed by the provisions cf 
S. 350 Cri. P.C. and it is not disputed that the 
judgment was written by the predecessor 
while he was in ofiice. Such a judgment can 
therefore be delivered by the successor In 
'Chinna Somayya in re’, AIR 1933 Mad. 251(1) 
Burn J. held that where a magistrate who signs 
the judgment but does not pronounce it. is 
transferred and the judgment is pronounced by 
his successor there is no irregularity much less 
an illegality. There is therefore nothing illegal 
or irregular in the judgment delivered in this 
case. 


(5) The second contention is that the first 
Magistrate should have adjourned the case 
when the pleader presented an application un¬ 
der S. 526(8) Cri. P.C. and the dismissal of the 
petition and the subsequent proceedings are 
illegal and therefore the judgment written by 
the predecessor is illegal and hence the con¬ 
viction and sentence are illegal. 

(6) As already stated the defence case was 
closed on 2nd December 1947 and after exami¬ 
nation of C. W. 1 on 16th December 1947 the 
case was posted for arguments on 21st Decem¬ 
ber 1947 when the application under S. 526(8) 
was presented. The question for consideration 
w whrtHw the mandatory provisions of S. 
526(8) apply to applications at that stage of 
the case. 

(7) S. 526(8) is as follows: 

"If in any inquiry under Chapter VIII or 

Chapter XVIII or in any trial, any party 
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interested intimates to the Court at any 
stage before the defence closes its case that 
he intends to make an application under this 
section, the court shall, upon his executing, if 
so required, a bond without sureties, of an 
amount not exceeding two hundred rupees, 
that he will make such application within a 
reasonable time to be fixed by the court, ad¬ 
journ the case for such a period as will 
afford sufficient time for the application to 
be made and an order to be obtained there¬ 
on.” 

( 8 ) Before this clause was amended in 1932 
the clause 8 was as follows : 

“If, in the course of any inquiry or trial or be¬ 
fore the commencement of the hearing of 
any appeal, the Public Prosecutor the com¬ 
plainant or the accused notifies to the Court 
before which the case or appeal is pending 
his intention to make an application under 
this section in respect of such case or appeal, 
the court shall adjourn the case or postpone 
the appeal for such a period as will afford a 
reasonable time for the application to be 
made and an order to be obtained thereon.” 
Under the clause as it stood before the amend¬ 
ment of 1932 the application may be made at 
any stage of the trial; the only limitation be¬ 
ing that it must be made before the commence¬ 
ment of the hearing. But under the present 
clause after the amendment in 1932, it must be 
made in any trial but before the defence closes 
its case. The word “trial” is not defined in 
the present Code though it was defined in the 
Code of 1872. According to the definition con¬ 
tained in the Code of 1872 “trial” means the 
proceedings taken in court after a charge has 
been drawn up and includes the punishment 
of the offender. This is in accordance with the 
definition given by Privy Council in 'Basil 
Ranger Lawrence v. Emperor’, AIR 1933 P.C. 
218 where it has been held that trial means 
the whole proceedings including the sentence. 
That is a case from Nigeria and it is not known 
how the word is used in the Code. But the de¬ 
finition of this word has not only been dropped 
in the subsequent enactments; but the context 
in which the word is used in Ss. 366 and 497 
Clause (4) of the present Code shows that 
judgment does not form part of trial. S. 366 
says that judgment in every trial shall be pro¬ 
nounced either immediately after termination 
of the trial or at some subsequent time etc. S. 
497(4) says: . 

“That if at any time after the conclusion of 
the trial and before judgment is delivered... 
It is therefore clear that at any rate so far as 
these two sections are concerned, the word 
“trial” is used only in a restricted sense, as 
not including the judgment or sentence. _ In 
Tshar Singh v. Shama Dusadh , AIR 1937 Pat. 
131 certain observations were made as to what 
the expression “before the defence closes i s 
case” means. It is clear from the judgment 
that these observations are in the nature of 
obiter dicta and 'Raghu Singh v Bhairo Pra¬ 
sad’, AIR 1949 Pat. 105 also refers to these 
observations only as obiter dicta. 

( 8 A) It is an elementary rule of construction 
that a word must be given the same meaning 

wherever it occurs in the sa ^?_ enac ; m T i I l t * n yi 1 ’ 
less it is expressly given a different meamn 0 

in any particular section. 

(9) If therefore the word “trial” in Ss. 36o 
and 497 clause (4) means all pr°ceed i ngs u p to 
judgment and does not include judgment it 
Imust be given the same meaning in S. 5Zb(8J 
*Crl. P.C. But it has been held that “trial in¬ 


cludes arguments of the pleaders on either 
side. As already stated the application was. 
made on 21st December 1947 when it was post - 1 
ed for arguments. In fact instead of advancing, 
arguments on that day, the application under 
S. 526(8) was made. The application was there¬ 
fore made in the course of trial. But under the 
clause, the application should be made not only 
in any trial but before the defence closes its 1 
case. When does the defence close its case is 
the question to be considered. The word “case”; 
is not defined in the Code. But it is used in 
relation to prosecution and defence in Ss. 289 
and 290 Crl. P.C. 

(10) S. 289(2) says: “. the prosecutor 

may sum up his case.” S. 290 refers to the 
summing up of the case by the defence. It is 
clear that in the two sections, 289 and 290. 
the word “case” is used as meaning the stage 
when the examination of the witnesses is con¬ 
cluded on either side. The expression “before 
the defence closes its case” means therefore 
before the conclusion of the examination of the 
witnesses for the defence. In the particular 
context in which the expression is used, I think 
that this is the meaning that has to be given 
to it. Giving this meaning then, in this case 
the defence closed its case on 2nd December 
1947 and the application that was made on 
21st December 1947 was made not before the 
defence closed its case but after it closed its 
case and the mandatory provisions of S. 526(8) 
do not apply to the application. The applica¬ 
tion was therefore rightly rejected. 

(11) The next question is whether the suc¬ 
cessor should have granted a de novo trial 
which was demanded by the petitioners after 
the successor took charge. The predecessor as 
stated before wrote out his judgment and was 
ready for delivery on 22nd December 1947 and 
as the accused did not appear on that day, he 
adjourned the case to 2nd January 1948 when 
the petition for de novo trial was presented. 
The successor was not then invested wiin 
powers to try the case and he therefore ad¬ 
journed it to 17th January 1948. Before that 
date obviously he was conferred with the neces¬ 
sary powers and after hearing arguments on 
11th February 1948 on the petition for de novo 
trial, he dismissed the same on 14th February 
1948. A further adjournment was applied lor 
for moving the High Court to revise the order 
and that also was dismissed and the judg™-"} 
written by the predecessor and signed by mm 
was pronounced by the successor and signed d. 
him. 

( 12 ) Under proviso to S. 350 Crl. P.C. m any 
trial the accused may when the second magis¬ 
trate commences his proceedings, demand mar 
the witnesses or any of them resummoned 
and reheard. The accused is entitled of right 
to this de novo trial, as it is often called, only 
in a trial and when the successor commences 
the proceedings. In this case ° n 2 J st ?® c _ e ™' 
ber 1947 when the case was postedJ° ^ n ' 
ments, no arguments were advanced but an 
application under S. 52 6 ( 8 ) was made. I have 
already held supra that at that sta 0 e inc 
Magistrate is not bound under the c l aus ® t° 
adioum the case and the application was right¬ 
ly Refused. The very fact that when the case 
is posted for arguments on a P arti cular da> 
and that on that particular day, instead of ad 
vancing arguments, the accused intl jn ate ^-. , 
the court that he intends to move the High 
Court for a transfer shows that the accused 
did not intend to argue the case before the 
Magistrate and if the adjournment applied for 
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was rightly refused, there was no other alter¬ 
native left to the Magistrate but to deliver the 
judgment. He had therefore written the judg¬ 
ment which he was entitled to do in the cir¬ 
cumstances, and once the judgment had been 
written and signed by him, the case has reach¬ 
ed beyond the stage of trial. Even so the 
succeeding magistrate had a discretion under 
clause (1) to S. 350 to act or not, on the evi¬ 
dence recorded by his predecessor. The proce¬ 
dure is left purely to the discretion of the 
Magistrate which is different from the right 
which the accused has under proviso (a) to 
the section. If the Magistrate does not choose 
to exercise his discretion under clause ( 1 ) of 
S 350, the accused has no right to demand it, 
the exercise of the right being limited to the 
stage of the conclusion of the trial. In this 
case the successor- would have done well in 
the circumstances if he had exercised his dis¬ 
cretion under S. 350(1). But he did not do 
so. Instead he adopted the judgment of his 
predecessor. The case as already stated had 
reached past the stage of trial and the refusal 
of the application for de novo trial was there¬ 
fore \ n * h . e circumstances not illegal. In 
Bhogo le Chinna Somayya in re\ AIR 1933 Mad. 
251 Burn J. has held that in such circum¬ 
stances the accused is not entitled to a de novo 
trial. 

(13) The result is the petition fails and is 
dismissed. 

G.H.K./B/R.G.D.' Petition dismissed. 


A. X. R. 1952 MADRAS 793 
SATYANARAYANA RAO AND 
RAJAGOPALAN JJ. 

RM G. Sundararamier Radhakrishnier & 
Co., Apphcant v. The Commissioner of Income 
Tax, Madras, Respondent. 

Case Referred No. 31 of 1949, D/- 15-10-1951. 

Income Tax Act (1922) S. 10(2) (XV) — 
capital or business expenditure — Assessee 
carmng on business of exporting piecegoods 
— Snare of profits paid to one of importers by 
wav of commission for securing import per¬ 
mits — Not a permissible deduction. 

The assessee who was trading in piece- 
goods and exporting them to Ceylon enter¬ 
ed into an oral agreement with K, one of 
hjs importers in Ceylon, to give him as 
nis commission half of the profits accruing 
on tne exports to Ceylon in consideration 
of his services for obtaining the import 
licenses in Ceylon. During the assessment 
years the assessee credited to K two sums 
of money in his account books represent- 
ing the half share of profits accruing on 
the exports to Ceylon as the Commission 
of K and these sums were again shown as 
an item of expenditure in the final profit 
and loss account of the assessee. The 
question was whether the assessee was en¬ 
titled to claim deduction in respect of these 
two sums under S. 10(2) (XV). 

Held that the assessee was not entitled 
/v,r, lai . m any deduction under S. 10(2) 
(XV) in respect of these two sums. The 
transaction was really and in substance a 
division of ascertained profits. It was for 
the assessee to show that the expenditure 
he incurred by payment to K in the two 
years of assessment was expenditure which 
was not only not in the nature of capital 
expenditure but was expenditure “laid out 


or expended wholly or exclusively for the 
purposes of such business.” (Paras 3 & 4 ) 
Anno: Income Tax Act S. 10 N. 13. 

d K - Srinjvasan for Applicant; C. S. Rama 
Kao Sahib, for Respondent. 

RAJAGOPALAN J.: The question for deci¬ 
sion is 

“Whether on the facts and in the circum- 
stances of the case, the applicant was en¬ 
titled to the deduction of Rs. 5127 in the 
assessment year 1945-16 and Rs. 4742 in the 
assessment year 1946-47 under S. 10(2) (XV) 
of the Indian Income tax Act.” 

(2) The facts were not really in dispute even 
before the Appellate Incometax Tribunal The 
Tribunal reported : 

It was admitted that the agreement on the 
basis of which the payments had been made 
was only oral, and that Karuppan Chettiar 
did not do anything for the business, apart 
from helping in securing the licence which 
emibled the assessee to export cloth to Cey- 
lon. Tnat there was such an agreement to 
pay Karuppan Chettiar that Karuppan Chet- 

Il ar . ^ ped him in obtaining a licence and 
that Karuppan Chettiar was paid the sums 
referred to above were not in dispute before 
the Tribunal.” 

Learned counsel for the applicant pointed out 
that the assessee. who was trading in piece- 
goods was exporting goods to Ceylon in the 
past, one of the importers in Ceylon being 
Karuppan Chettiar himself. During the assess¬ 
ment years, however, it was necessary to 
obtain a import licence in Ceylon. The further 
case of the assessee was that without the help 
of Karuppan Chettiar, i.e., without the ac¬ 
counts he produced to prove that, in the past, 
the assessee had been exporting piecegoods to 
u.eyion to persons including Karuppan Chet¬ 
tiar, it would not have been possible for the 
assessee to obtain that import licence The 

rw S r ee app }j ed , for , the licence, Karuppan 
Chettiar produced the evidence, and the 
assessee obtained the licence. It was for these 
services that the assessee entered into the 
agreement with Karuppan Chettiar, to give 
him as his commission half of the profits on 

i.tJ* ansac .i. ons ’ ,e ” exporls to Ceylon. The 
exports in the assessment years were partly to 
Karuppan Chettiar himself and partly^ to 
others. * 

A, ( f 3) a P nder s - 1° (2 HXV) of the Incometax 

^wV» Pend i*V re (not being in lhe na ture 
capi ‘ al expenditure or personal expenses of 
the assessee) laid out or expended wholly and 

f0r he . .purposes of such business, 
profession or vocation can be excluded. It is 
for the assessee applicant to show that the ex- 

rWHoI® he incurred by payment to Karuppan 
Chettiar m the two years of assessment was 
expenditure which was not only not in the 

°i ^ pita i expenditure but was expen! 
diture laid out or expended wholly or ex- 1 
clusively for the purposes of such business.” 

ti a ( r 4) a 3 e fK gl ' eement betwe€n Karuppan Chet- 
JffLJfyd the assessees was oral. The terms 
be p re ° f we T re not clear; but it was conceded be¬ 
fore the. Incometax authorities including fhe 

fTp e n^f PPdlate Tribunal that it was out 

hi Cevlnn lL S „* a v Sing from export business 
I°,V eyl K on that Karuppan Chettiar was to be 

R a J d v tb ® Payment being half of those profits 

No doubt learned counsel for the assessee 

h^ 0 !h ?t K en K 0n ^ 0 l he entries in ‘be acS 
rhJfL hlch show . ed . the Payment to Karuppan 
Chettiar as commission. It was again shown 
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os commission and was an expenditure in¬ 
curred in the final profit and loss account 
iwhich the assessee cast. But on the statement 
of the assessee himself, in form and in sub¬ 
stance. apart from the description as commis¬ 
sion. it was really a case of division of profits. 
It was not a question of capital expenditure. 
It was not a question of money expended 
wholly and exclusively for the purpose of the 
business which the assessee carried on. The 
pattials which the assessee as an exporter 
sent to the importers in Ceylon gave the price, 
which included the assessee’s margin of pro¬ 
fits. There were three pattials in one year and 
four pattials in another which exhausted the 
iquota available to the assessee for export to 
• Ceylon. On that business for the assessment 
year having been concluded, the amount rea¬ 
lised as profits on each of the transactions 
during the year was ascertained, and half of 
it was credited to Karuppan Chettiar in the 
assessee’s books, and that was again shown as 
an item of expenditure in the final profit and 
loss account of the assessee. That did not 
however, prevent its being a case of division 
of profits, profits already ascertained with re¬ 
ference to the export business, i.e. an item of 
the assessee’s business involved in the export 
of goods to Ceylon. As we said before, it was 
really in form and in substance a division of 
ascertained profits; and as such the assessee 
was rightly held not to be entitled to any de¬ 
duction of incometax. Sec. 10(2) (XV) does not 
apply to those two items of expenditure, and 
it is our answer to the question. As the 
assessee has failed he must pay the costs of 
the Commissioner of Incometax which we fix 
at Rs. 250/-. 

C.R.K./B/K.S. Answer in the negative. 
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SUBBA RAO J. 

Arunadevi Jajodia and others. Petitioners v. 
The Collector of Madras and others, Respon¬ 
dents. 

Writ Petn. No. 753 of 1951, D/- 4-2-1952. 

(a) Income-tax Act (1922) S. 24-B(3) — 
Notice — Requirements. 

The notice served upon the eldest mem¬ 
ber of the family, who was doing the 
business, and addressed to all the legal 
representatives at the business premises 
must be taken to be a sufficient notice on 
the legal representatives of tne d'' eased. 

(Para 4) 

Anno: Income Tax Act S. 24B N. 1. 

(b) Income Tax Act (1922) S. 46(7) — 
“Proceedings for the recovery” — Meaning or. 

The procedure prescribed for the re¬ 
covery of the arrears is embodied in S. 46. 
The proceedings for the recovery, there¬ 
fore, start when the Income-tax Officer 
forwards the certificate to the Collector. 
The fact that the Collector proceeds to re¬ 
cover the amount from the assessee is not 
inconsistent with the circumstance that 
the proceedings for recovery start earlier. 
The issue by the Incometax Officer of a 
certificate is the first step of the proceed¬ 
ings for the recovery of the arrears 

(Para 5) 

Anno: Income Tax Act S. 46 N. 1. 

D. Narasaraju and T. T. Shrinivasan, for 
Petitioners; V. V. Raghavan, for Govt. Pleader 
and C. S. Rama Rao Sahib, for Respondents. 

ORDER: This is an application for issuing 
a writ of mandamus directing the first respon¬ 


dent to forbear from proceeding with the sale 
or doing anything pursuant to the notice dated 
4-10-1951. 

(2) The first petitioner is the widow, and 
the other petitioners, are the sons of late Rangi- 
lal Jajodia, who died on 11th January 1946. 
Shankarlal Jajodia is the eldest brother of 
petitioners 2, 3 and 4. Prior to his death 
Rangilal Jajodia submitted returns for the 
assessment years 1941-42, 1942-43 and 1943-44 
under the Incometax Act in respect of the 
business carried on by him at Madras. He 
also submitted returns under the Excess Pro¬ 
fits Tax Act. He emoloved an auditor to dis¬ 
cuss the matter with the Incometax Officer, and 
the enquiry was practically concluded, though 
the formal assessments were not made. After 
the death of Rangilal Jajodia the Incometax 
Officer altered the title for* the assessment as 
“Estate of the late Sri Rangilal Jajodia, re¬ 
presented by Sri Shankarlal Jajodia, son of 
Rangilal Jajodia and Srimathi Aruna Devi, 
widow of Rangilal Jajodia and her children”, 
and caused notice to that effect to be served 
at the business place, and Shankarlal Jajodia 
received the same. 

The assessments were made on 30-3-1946, 
20-3-1947 and 20-3-1947 in regard to the assess¬ 
ment years 1941-42, 1942-43 and 1943-44 res¬ 
pectively. The Incometax Officer forwarded 
certificates to the Collector specifying the 
amount of arrears due from the assessee on 
25-3-1947, 20-3-1948 and 24-3-1948. In regard 
to the excess profits tax, assessment for the 
period ending 31-3-1942 was made on 28-2-1947, 
and a certificate was issued on 23-3-1948. The 
Collector is now bringing to sale the peti¬ 
tioners’ property under the Revenue Recovery 
Act for realising the arrears of tax. This 
application is filed for the aforesaid relief. 

(3) Learned Counsel for the petitioners rais¬ 
ed before me three points: (1) The Incometax 
Officer did not comply with the provisions of 
S. 24-B(3) of the Incometax Act in making the 
aforesaid assessments, and therefore they 
were invalid. (2) The proceedings for the re¬ 
covery of the arrears under the Act were 
commenced after the expiry of one year from 
the last day of the financial year in which ihe 
demand was made, and therefore the arrears 
could not be collected under the Madras Re¬ 
venue Recovery Act; and (3) The Collector 
was bringing to sale 11 grounds out of 22 
grounds cutting off a portion of the building 
in the middle, and he had no power under the 
Revenue Recovery Act to sell the property in 
that manner. 

(4) For appreciating the first point the re¬ 
levant provisions of S. 24B may be read. Sec. 

04 DZO\ cowC* 

"Where a person dies, without having fur¬ 
nished a return which he has been required 
to furnish under the provisions of S 22 . or 
having furnished a return which the Income- 
tax Officer has reason to believe to be in¬ 
correct or incomplete, the Incometax Officer 
‘may make an assessment of the total income 
of such person and determine the tax pay¬ 
able by him on the basis of such assessment, 

and for this purpose may, by I 1 J e , lssue . of 
appropriate notice which would have had to 
be served upon the deceased person had he 
survived, require from the executor, ad¬ 
ministrator. or other legal representative of 
the deceased person any accounts, documents 
or other evidence which he might under the 
provisions of Ss. 22 and n 23 have required 
from the deceased person. 
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Under this section if a person dies after hav¬ 
ing furnished a return, the Incometax Officer 
may make the assessment after requiring the 
legal representative of the deceased person to 
furnish the necessary accounts, documents or 
other evidence. It is said that the Incometax 
Officer did not accept the return, but made the 
assessment without issuing notice to the legal 
representative of the deceased Rangilal Jajo- 
dl r’j an urK th . at therefore the assessment was in- 
valid. What actually happened in this case is 
> mentioned in the counter affidavit filed by the 
second respondent. It is stated therein that the 
assessment was practically completed, and that 
there was nothing further to be done by the 
assessee, but the Incometax Officer altered the 
title for the assessment as “estate of the late 
Shn Rangilal Jajodia, represented bv Shri 
Shankarlal Jajodia, son of Rangilal Jajodia and 
Snmathi Arunadevi, widow of Rangilal Jajodia 
and her children" and caused notice to be serv¬ 
ed at the business place, and the eldest son 
who was in charge of the business received the 
same. 

But it was argued that the late Rangilal 
Jajodia executed a Will whereunder all his pro- 
perhes were bequeathed to his widow and sons 
other than Shankarlal Jajodia. and that there¬ 
fore the notice served upon Shankarlal Jajodia 
a valld notice. Except making that 

fn Skr’u n .°u e . ff 2, rt has , been made before me 
0 k Rangilal Jajodia executed such 

. In he absence of any proof that such 
!£ ecuted by Rangilal Jajodia. I must 
IS! f°, r T th - e R urpos ? of this application that 
“t- aI Ja, S. d,a ls aIso one of the heirs along 
with his mother and brothers. The notice 
therefore served upon the eldest member of 
* ami , ly who was doing the business, and 
addressed to all the legal representatives at the 
business premises must be taken to be a 
“5‘ c ‘ ent notice °n the legal representatives of 

nr!fp!!!n Sed ' Anyh ? Wl th . e le 2 al representatives 
preferred an appeal against the order of the 

P ffl £ er : and l ^ is Question would be 
considered in that appeal. Any observations I 

m1n!ti! ad Vr! n0t int . ended t0 be a final deter¬ 
mination of the question of the validity of the 

assessment 5 made. That question will neces- 

priate tribS” ,n the 3ppeal by the appro ' 
s ^°" d poi "‘ is based upon the provi- 

S°46 are as 6 f 0 ‘.lL: ' material provisions 01 
G) When an assessee is in default in 
£! k nfL a payme " t of incometax. the Income- 
J 3 .9 .^h! ™ ay , In hls dlscre G° n direct that, 
L dd n! . ° ^ am ° unt of the arrears, a 
n °!i exceeding that amount shall be 

the . ass ^2f e by wa y of penalty. 
mirJi ♦ Incometax Officer mav forward to 
cntraS - ect0 .v a certificate under his signature 
specifjung the amount of arrears due from 
an assessee. and the Collector, on receipt of 
suS f/ tlficate 4 shall proceed to recover from 
S , ?|* a f!f see the amount specified therein as 
if it were an arrear of land revenue. 

(7) Save in accordance with the provisions 
of sub-sec. (1) of S. 42, or of the provisTto 
S. 45. no proceedings for the recovery of anv 
^^P ayab,e under this Act shall terom! 

th! £ er tbe .| x Pm at ion of one year from 
the last day of the financial year in which 
any demand is made under this Act.” 

^P ar n ed counsel contends that the words "no 
proceedings for the recovery” in Sec 46 ( 7 ) j 

lector f<£ t°J h ! proceedin 5 s taken by the Col- 
tector for the recovery of arrears under the 
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. Revenue Recovery Act, and therefore the pro- 
r ceedings having been commenced by him one 
; year after the prescribed time are barred under 
3 mat sub-sec lion, whgreas learned counsel for the 
r Incometax Officer argues that the proceedings 
* for (he lecovery of (he sum commence from an 

i n£ r f P01nt a 0f time - when the Incometax 
[ Officei forwards a certificate under S 46 (2) 

. and he has forwarded certificates in the present 
case on 25-3-1947, 23-3-1948 and 24-3-1948, which 
; dates are within the prescribed time. The 
. question therefore is. what do “proceedings for 
the recovery mean in S. 46 (7). The process 
Of assessment involves three stages: ( 1 ) (he 
factum of assessment, ( 2 ) demand of the 
amount assessed, and (3) proceedings to 
recover the amount if a default is made by the 
assessee. The Incometax Officer starts y the 
proceedings to recover the arrears in the 
prescribed manner after the default is made. 

The procedure prescribed for the recovery of 

‘t e ^ bodied in S. 46 of the Act.l 

T h pr ° ce ®d ln g s f°r the recovery therefore start 
when the Incometax Officer forwards the certiJ 

for 3 t e hi°nl h rr C0llect0r - But ,he learned counsel! 

. peUt,0 " er . ai F led with some force that 1 
the words used in S. 46 (2) brought about a 

hlHhi 10 / 1 be ‘w een ‘ be issuing of a certificate 
by the Incometax Officer and the starting of 

P p? ; !!, edlngs j? re cover from the assessee. He 
relied upon the words in S. 46 (2) “on receipt 

L CerUficale -,u Sha11 proceed ^ rerover 
from such assessee the amount”, and compared 

those words with the words in S. 46(7) “pro- 

Jmdl? 8 fh- f0r A t »» recovery of any sum payable 
under this Act , and contended that the *aid 

whp! e< lh ngS r f n r f ecovery related to the stage 
CoU !!, tor Proceeded to recover the 
amount^ from the assessee. The word ‘pro- 

relates to the “modes in which judicial 
transactions are conducted”. In its general 
a !f- eptance 11 connotes “a prescribed mode of 
action for carrying into effect a legal right” (See 
B '-r? arnana ha Aiyar’s Law Lexicon). 

inH^p m th a a mng ,-° f ,he w J ord is wide enough to 
Art fnr ntir ?.procedure prescribed by the 

Cn\\lrL reallsln S th f amount. The fact that the 
Collector proceeds to recover the amount from 

H n0t inco "? is,e nt with the circum- 
s(ance (hat the proceedings for recovery start 
earlier I therefore hold that the issue by the 
Incometax Officer of a certificate is the first 
step of the proceedings for the recovery of the 
So construed, it follows that the pro¬ 
ceedings were started within the time pres¬ 
cribed bv S. 46 (7) of the Act. P ' 

t , ( q 6) J be Tf f are . no merits in the third point 
The Collector is empowered to recover the 
a - ears u, jder the provisions of the Revenue 

' 11 !l as not been established that 
in k f c - o ra .yened any provisions of the Act 
cmcing the property to sale. If he Is 

f!i ^ o th n e ni P r 0perty . in Inconvenient plots, it * 

EeloreS ca,se the 

C.R.K./B/D.H. Application dismissed. 
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BASHEER AHMED SAYEED J 

R R° V ^ r rT G p? era! in Council owning the 
B B. & C.I. Rly. represented by the General 
^nager. Petitioner v. Ajithbhai JayanthilM 

He^ndjg. Par,nerS ’ S - ”• *”0 othe£ 

i{ Cmi Revn. Petn. No. 1411 of 1949, D/- 4-9- 
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Railways Act (1890), S. 7” — Question whe¬ 
ther company had notice of loss — Intention 
of Legislature in inserting section is relevant 
consideration. 


The intention of the Legislature in hav¬ 
ing inserted S. 77 in the Railways Act 
should be a very relevant consideration in 
deciding as to whether the company had 
or had not notice of the loss suffered by 
the plaintiff: AIR 1919 Mad. 140, AIR 1922 
Mad. 362 (FB) & AIR 1930 Cal. 332 Foil. 26 
Bom. 669, Not foil. (Para 5) 


Where the plaintiff gave notice under 
S. 77 to A railway within time, but it be¬ 
ing turned out that the proper quarter 
where the plaintiff could lay claim for 
compensation was B railway, the A rail¬ 
way entered into correspondence with the 
B railway long before the expiry of six 
months required for the notice : 


Held that considering that the object of 
the section was not to deprive customers 
of their legitimate right but only to enable 
the railway administration to have suffi¬ 
cient time to investigate the claim set up 
without allowing the parties to resort to 
litigation, B railway had notice and S. 77 
had been sufficiently complied with. 

(Para 5) 

Anno: Railways Act, S. 77, N. 1. 


King and Partridge, for Petitioner; D. Rama 
swami Iyengar and L. Krishna Das, for Res 
pondents. 


REFERENCES: Courtwar/Chronological/ Paras 
(’02) 26 Bom 669: (4 Bom LR 495) 3 

(’30) 57 Cal 1286: (AIR (17) 1930 

Cal 332) 3, 5 

(’99) 22 Mad 137 5 

(’09) 4 Mad LT 427: (3 Ind Cas 479) 5 

(’12) 23 Mad LJ 511: (17 Ind Cas 419) 5 

(■13) 36 Mad 65: (12 Ind Cas 76) 5 

(’18) 41 Mad 871: (AIR (6) 1919 

Mad 140 > ,, . 3 
(’22) 45 Mad 135: (AIR (9) 1922 Mad 

362 FB) 5 

(’47) ILR (1947) Nag 369: (AIR (35) 1948 
Nag 17) 3 - 0 


ORDER: This civil revision petition is by 
the Governor-General in Council owning the 
B. B. & C. I. Railway represented by the 
General Manager seeking to set aside the decree 
passed by two Judges of the Presidency Small 
Causes Court, Madras, in a New trial Applica¬ 
tion preferred by the respondent against the 
judgment of the Chief Judge of the Court of 
Small Causes, Madras, dismissing the claim for 
loss sustained by the respondent by the failure 
of the company to deliver one bale of textiles. 


(3) The main question that has been argued 
before me by the learned counsel for the peti¬ 
tioner is that S. 77 of the Indian Railways Act 
has not been complied with. S. 77 lays down 
thus: 


(2) Both the trial Judge as well as the two 
Judges who heard the New Trial Application 
came to the conclusion that the loss of one 
bale of textiles consigned by the l^pondent 
was due to the misconduct of the Railway 
Administration itself and not byother- 
agency outside the Railway Admhustration 
Both are of the definite opinion that some of 
the railway employees were responsible fortho 
loss of this, one bale in question. The miscon 
duct of the employees of the Administration is 
certainly the misconduct of the Administration 
itself. On this point, there is no Question 
raised by the petitioner. Besides, it being a 
finding of fact, no question can be raised eitner. 


“A person shall not be entitled to a refund 
of an over-charge in respect of animals or 
goods carried by railway or to compensation 
for the loss, destruction or deterioration of 
animals or goods delivered to be so carried, 
unless his claim to the refund or compensa¬ 
tion has been preferred in writing by him or ' 
on his behalf to the railway administration 
within six months from the date of the de¬ 
livery of the animals or goods for carriage 
by railway.” 


The learned trial Judge relying upon the 
language of the section has brushed aside the 
authorities quoted before him by the respon¬ 
dent and came to the conclusion that he failed 
to see how a statutory requirement can be got 
over by an appeal to its objects & reasons, how¬ 
ever, good it may be. He further stated that no 
decision of this court had been cited to that ef-. 
feet before him. On the other hand, the two 
Judges who heard the New Trial Application 
have placed reliance upon the decision in 
‘Shamsul Huq v. Secy, of State*, 57 Cal 1286 
and ‘Govindlal v. Governor General in Council, 
ILR (1947) Nag 369 and came to the decision 
that the object of the section and the intention 
of the Legislature underlying this section should 
be looked into and that it should not be inter¬ 
preted in too strict a manner to deprive the 
plaintiff of his legitimate right to claim the loss 
from the Railway Administration for non-deli¬ 
very of goods consigned. 


The learned counsel for the petitioner has 
invited my attention to the decision in ‘East 
Indian Rly. Co. v. Jethmul’, 26 Bom 669 which 
reversed the judgment of Tyabji J. and held 
that the strict compliance of S. 77 was required 
before any person could be entitled to claim a 
refund or compensation for the loss of property 
entrusted to the Railway Administration. Ij 
this decision had stood by itself, probably I 
would have been inclined to agree with tne 
learned counsel for the petitioner. But tne 
learned counsel for the respondent invited m> 
attention to a decision in ‘M. & S. M. Riy. Co. 
Ltd v. Haridoss Banmalidas, 41 Mad 871 which 
has'also been cited by the learned counsel foi 
th* petitioner. In that decision at page 884 
Spencer J. has observed as follows: 

“Tf ‘destruction* is to include deliberate acts 
of the company, or its servants, I cannot see 

iffif b^i'ible’AS fS* I thtok the 

notice to be given before claims are put in. 
the company might have time to investigate 
such cases and meet the claims of persons 
who have suffered, loss, if possible out of 
court. The word ‘loss’ in tne English langu¬ 
age, is, in my opinion, sufficiently- wide_ to 
cover cases where the goods are not foith 
coming either from deliberate acts or from 
acts of negligence and 1 see no reason t 
confine it only to cases of the latter kina. 


(4) In this case the finding, as already ob¬ 
served, has been that the loss has accrued due 
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to the misconduct of the employees of the com¬ 
pany to whom the goods were originally con¬ 
signed. In the above decision, Spencer J. 
made it clear that the intention of the section 
is merely to put the company on notice so that 
time may be made available to the comoany 
to investigate such claims and meet such claims 
out of court wherever possible. While this 
decision does not help to any extent the learned 
counsel for the petitioner, in my opinion, it 
does lay down the rule that should be observed 
in considering whether the requirements of S. 
77 have been complied with or not. 

(5) In ‘Mahadeva Aiyar v. S. I. Rly Co.’, 45 
Mad 135 (FB) Kumaraswami Sastry J. has ob¬ 
served while considering S. HU of the same 
Railways Act to the following effect: 

“The object of the section is to see that the 
company gets notice and there is no magic in 
the methods provided for by the section to 
see that it reaches him if as a matter of 
fact the notice comes into his hands. Sup¬ 
posing the plaintitf adopts the method of 
sending the notice by post without registra¬ 
tion and the agent admits receipt of the 
notice which is otherwise valid, there is no 
reason for holding that non-registration is 
such a vital defect that it invalidates the 
notice. 99 

So far as notices of action are concerned, 
the substantial point is whether thev 
reached the person to whom the law requires 
notice to be given and the method by which 
he received it is a matter which is of com¬ 
parative unimportance and a deviation from 
the methods prescribed in the section will. 

in my opinion, be only an irregularity.” 

He further goes on to observe: 

“J V? opinion ‘Woods v. Mehar Ali\ 
i !^ ad ™ T J 27 ’ ‘ Per; anan Chetty v. South 
Indian Rly. Co.’, 22 Mad 137; ‘M & S M Rly. 

Co. v. Bhimappa’, 23 Mad LJ511 and ‘Sesha- 
chalam Chetty v. Traffic Manager, the Ni¬ 
zam s Guaranteed State Rly. Co.’, 36 Mad 
65 were rightly decided, and would follow 
them in preference to the decisions that put 
a strict and legal literal interpretation on 
clauses (a), (b) and (c) of S. 140 ” 

♦ \ n case, the question arose as 

to whether leaving a notice in the hands of the 
Traffic Manager of the company was sufficient 

°L S ' - 140 of the Railways Act. 
f the ^ S ’ P nnc ‘P le as to the method or 
the form in which notice should be considered 

iaS C £ nt t0 wt r . ai L way administration has been 
la!d down. What has been made applicable to 

1 t0 f e why should not be made 
applicaWe by analogy to S. 77 of the Act also. 

R R h Vr e, T th0 ^ h dlrect notlce was given to 
railway only in November 1946, 

2 w 06 S?nt t0 th J - M ' & S - M - Railway Co., 

M * cf M gl R e ”, SUffic ‘ er l tly in Gme and the 
M. & S. M. Railway had already entered into 

w es £ 0 f ndenc £ with the B B & c. I. Railway 
kmg before the expiry of the period of six 
months required for the notice. Ex P 6 is 

c ° nr l ection - Under that docu- 
& S - M - Railway admitted that 
they were in correspondence with the foreign 

i ai ! wa /!b The Question i s whether notice of the 

not hi!! 1 ! g0cd d b elon gi n g to the plaintiff had 
not been brought home to the B. B and C I 

t&en^nlncA h®* corres Pondence which had 
WKen place between the M. & s M 

Railway and the B. B. & C. I Railway 

and whether in those circumstances, the 


B. B. & C. I. Railway could not be taken to 
have had notice of the loss in respect of which 
compensation was claimed. Following the 
principle iaid down in the two decisions cited 
uoove and also in ‘Shamsul Huq v. The Secy, 
of State’, 57 Cal 1266 I am inclined to think 
tnat in such cases, the intention of the Legis¬ 
lature in having inserted S. 77 in the Railways 
Act should be a very relevant consideration in 
ceciding as to wnelner the company had or had 
not noiue of the less sullered by the plaintiff. 

19QR S T r.r 1 f S W-l” Uq SeC> '* °* State ’• 57 Cal 

1236 Loit-Wilnams J. stated very delinitely that 

tne object of the section is to prevent dis¬ 
honest claim lor loss when, owing to delay, 
it might be impossible to trace the transaction 
and tnat it was intended as a weapon of de¬ 
fence against fraud, not as a means to enable 
the railway authorities to deprive their cus¬ 
tomers of their just dues/’ 

w f th this observation and I 
mink that in the circumstances of the present 
case, these observations would apply, in addi- 

£i!° ‘ hlS ’ li l eie ^ further the decision in 
MS, i; G ,°™ rno . r J General in Council’, 
!ni R f ^ ag 369 ; Clted by the •earned coun- 

fo low. n e th r . e t SP i? ndent - Niyogi J - observe d as 
ionows in that decision: 

* ? h °A h *L he . railw ? y companies have admitted 
thot the loss of one bale had occurred in 
transit. That admission itself dispenses with 

the n??ire y f"!L 0 U ) e - vali dity or invalidity of 
the notice of the claim made by the plaintiff 

since a S> pointed out in ‘Shamsul Huq v. Secy 

of State, ..7 Cal 1286 Sec. 77 of the Railways 

£ lnt;naed t0 give an opportunity 

inves?i ga £ a ’’ C ° mPany f ° make satisfa **>^ 

d °ubt, in that case, a notice was given 

a °n!i he n S t U ? er, .u lend M nt ' General within six months 
and not to the railway administration as such 

but it was considered * sufficient to bind the 

railway company in terms of Sec. 77 of the 

‘ V'l n tllCUgh the Superintendent 

General had not been technically authorised to 
receive notice under that section. But, in this 

pn S rf'n b0t \ th ? £ ailway Administrations are part 
and parcel of the same system of railways ad¬ 
ministered who the plaintiff thought, was directly 
responsibleHo deliver the goods, should be con¬ 
sidered sufficient when that notice had been 
somehow brought to the notice of the other 
administration from whom the plaintiff seeks 

, The & S - M - Railway was 
until a certain stage thought to be the apnro- 

Ef r qUarter Whe - e the P lain tiff couUMay 
compensation. But. as it turned out 
that the proper quarter was B. B. & C I and 

M i a s r S £?T lhe e y id ence on record, the 

pondence “gJT 

pfi V . e r fpZtf J £ ffSSlSt 'S 

It must be stated that the B B. & C l rMlwav 
had notice and that S. 77 of the Act h»T2 

f 7 1 i5 ompbwilh considering that the 
0t e th fu ? ec,ion was not to deprive cus 
‘°™r s ° f th .f ir legitimate right but only to 
enable the railway administration to have sTiffi 
cient time to investigate the claim ® Sl ?™' 

out allowing the parties to resort to litigatTom’ 

(6) In this view. I think that the decision of 
the two Judges of the Small Cause Court has 
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to be upheld and this petition has to be dis¬ 
missed, and is accordingly dismissed. The peti¬ 
tioner will pay the respondents costs. 
C.R.K./B/V.R B. Petition dismissed. 
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S. M. Raja Goundar and others, Appellants v. 
Choolai Sabapathi Mudaliar, Respondent. 

Civil Revn. Petn. No. 792 of 1949, D/- 8-9-1950. 

(a) Civil Procedure Code (1908), O. 17 R. 1 — 
Judge absent on date of hearing — Chief 
ministerial officer adjourning case — Adjourn¬ 
ment if ultra vires — Practice to be followed 
indicated — Madras Civil Courts Act (III (3) 
of 1873), S. 24. 


Under S. 24 of the Madras Civil Courts 
Act, ministerial officers of a Court shall 
perform such duties as may from time to 
time be imposed upon them by the pre¬ 
siding officer of the court. When a presiding 
officer is absent on account of illness or 
other reason from court, it is to be presumed 
that for performing the routine duties 
which are not judicial on that day the 
presiding officer the power to delegate it 
to the chief ministerial officer. No intro¬ 
ductions have been issued by the High Court 
to the subordinate courts as to what should 
be done with regard to cases which stand 
posted to a particular date when the presid¬ 
ing officer is unavoidably absent on that 
day. In such state of circumstances the 
proper procedure which ought to be followed 
by the subordinate courts is that such 
cases should be deemed to automatically 
stand adjourned to the next working day 
and on such next working day when the 
presiding officer attends court he should 
either take up those cases on that day or 
adjourn them to suitable dates. But there 
is nothing illegal or improper in the Chief 
ministerial officer adjourning a case which 
stands posted to a particular date on which 
the judge does not attend court to a later 
date, if he is authorised to do so by the 
presiding officer. Mere adjournment of a 
case which has not been part-heard cannot 
be said to be a judicial order, and, there¬ 
fore, even if the adjournment is done by 
the Chief ministerial officer, still it cannot 
be held that the action is ultra vires and 
that the case cannot be deemed to have been 
adjourned. AIR 1934 Lah 984. considered. 

(Para 4) 

Anno: Civil P. C., O. 17 R. 1 N. 4. 

(b) Civil P. C. (1908), 0. 17 R. 1 — Court is 
not bound to inform party of adjourned date. 


There is no duty cast upon the Court to 
inform the party of the adjourned date 
when he has not conformed to the 
imperative duty of being present in Court. 

(Para 4) 

Anno: Civil P. C., O. 17 R. 1 N. 1. 

N. R. Raghavachariar, and V. C. Sri Kumar, 
for Appellants; M. Natesan, for Respondent. 
REFERENCES: Courtwar/Chronological/ Paras 
(’99) 22 All 66: (1899 All WN 176 FB) 3 

(’32) 33 Pun LR 804 t , ^ el4 . 0 

(’34) AIR 1934 Lah 984: (155 Ind Cas 514) 3, 4 
(’36) AIR 1936 Lah 1000: (167 Ind Cas 520) 3 

(’30) 58 Mad LJ 10: (AIR 1930 Mad 113 SB) 4 

ORDER: O. S. No. 100 of 1947 on the file 
ot the Court of the District Munsif of Vellore, 


stood posted for hearing to the 18th February 
1948 and on that day the presiding officer was 
on casual leave. The case was, therefore, 
adjourned to 4-3-1948 on which date the 

defendant did not appear. An ‘ex parte* decree 
was passed against him as prayed for by the 
plaintiff. I. A. No. 356 of 1948 was filed by the 
defendant, to set aside the ‘ex parte* decree on 
the ground that he was not aware of the date 
to which the case had been adjourned, that he 
had been under the impression that the / 

adjourned date was the 5th March 1948 and 
on the ‘bona fide* belief that the case would be 
heard only on 5-3-1948 he did not attend court 
on 4-3-1948 or engage his counsel to conduct 
the same. 


(2) Both the lower courts have disbelieved 
the plea of the defendant chiefly on the ground 
that the defendant did not offer himself for 
examination to prove the allegations contained 
in his affidavit. The learned District Judge 
says that the vakil for the defendant in the 
Court of first instance refused to put the defen¬ 
dant into the witness box although requested 
to do so by the opposite side; and, therefore, 
what was peculiarly within the knowledge of 
the defendant was withheld from the knowledge 
of the Court. For these and other reasons, the 
application under Order 9 Rule 13, C. P. C. 
which was rejected by the trial Court shared 
the same fate at the hands of the court of 
appeal. 


(3) In revision it is contended before me by 
the learned counsel for the petitioner that 
whatever might be the merits of the case, the 
lower courts acted without jurisdiction in not 
setting aside the 'ex parte’ decree for the reason 
that the adjournment of the case from 18 th 
February 1948 to the 4th March 1948 was 
illegal and ‘ultra vires’ the powers of the 
officer who ordered it. It is urged that, on the 
absence of a Judge or presiding officer on a 
particular day, the chief ministerial officer has 
no jurisdiction to adjourn the cases posted for 
that date, and such being the case the adjourn¬ 
ment to 4-3-1948 was entirely outside the 
powers of the ministerial officer and if that is 
so, a case wrongly posted to a date by an 
unauthorised person need not be attended to by 
the parties to that litigation. 

For this contention reliance was placed on 
two decisions of the Lahore High Court, each 
bv a Single Judge. In the first of them — Hukam 
Chand v 8 Mani Shibrat Dass* : AIR 1934 Lah 984. 
Hilton J. expressed the opinion that when a 
Judge is absent the clerk has no power to fix 
the adjournment date and failure to' a ?P®*F 
a date so fixed does not justify the dismissal 
for default. The learned Judge relied upon an 
earlier decision of the same Court reported in 
— 'Jowala Sahi Dhera Shah v. Maya Das, 33 
Puni LR 804. The learned Judge was further ot 
opinion that the absence of the party on such 
an unauthorised adjourned date would not 
amount to any negligence on his Part. Th° 
second of the Lahore cases is by Agha Hmdar J. 
in — 'Gulam Haidar v. Diwan Iqbal Nath, AIR 
1936 Lah 1000. where the learned Judge relying 
upon the earlier decisions in — Jowata Sahai 
Dhera v. Maya Das’, 33 Pun LR 804 and in 
•Lalta Prasad v. Nand Kishore, 22 All 66 m 
held that where the adjourned dates have been 
fixed by the reader of the Court who has 
altered'the dates signed by the; ®*ordmate 
Judge, such practice is wholly irregular end 
should be put an end to fn this case it does 
not appear from the tools stated that the 
adjournment was on account of the absence or 
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the presiding officer for illness or for other 
reasons ‘Ex concessis’ it has to be admitted 
that when there is a presiding officer in a 
court and when he adjourns the case to a parti- 
cuiar date the clerk or the reader has no right 
to alter the date at all; and therefore this latter 
ease of Lahore has no bearing so far as the 
facts of our case are concerned. 

• ^ ^ oubl ,he observations of Hilton J. 

J . ’air io^i Uk r an K no? nd V- I VIani Shibrat Dass’, 
’a AIR 1934 Lah 984 are of some help to the 

Y* m , by tbe !earned counsel for the 

petitioner. What we have to see is whether the 

SH Ce tn a < : ?l P ^ CedU I e .°. btainin e in this State 
would justify the adoption of the very wide 

ooi erV i a rl’S nS ? ade ( by the Earned Judge in that 
case. Under S. 24 of tne Madras Civil Courts 
ministerial officers of a Court shall perform 
such duties as may from time to time be 

hl P , Up °, l ?,. thom by the Presiding officer of 

in Wbe V Presiding officer is absent 

™? c< j° u . nt , of u illness or other reason from 
court, it is to be presumed that for performing 

«H t,ne dU J WS w £ ich are not judicial on that 
day tb f Presiding officer has the power to dele¬ 
gate it to the chief ministerial officer. No 

have bee P issued by this court to 
the subordinate courts as to what should be 
done with regard to cases which stand posted 
to a particular date -when the presiding officer 
is unavoidably absent on that day. In su Ch 
state of circumstances it seems to me that the 

hi P »hn pr °K ed A Ure . which ou 6 ht to be followed 
s h ub °rdmate courts is that such cases 
should be deemed to automatically stand 

next U workin J next working day and on such 
^L WOrking , day when the Presiding officer 
.attends court he should either take up those 

^datef ° n B S at t h d * ay or adjourn them to suitable 
if nnL ♦ A • th !u pract,ce now obtaining, as I 
r s and ’k hat l he chief ministerial officer 
k r cas .u s to u certain future dates. It 

contorftin ractl . ce , that has given room for the 
nitiiM raised T by the learned counsel for 
er ‘ In m - y view ther e is nothing 
oK a °r improper in the Chief ministerial 
officer adjourning a case which stands posted 
a Particular date on which the judge does 

r^ed at !o r ‘rfo COUrt h t0 tl later date ‘ if he > *autho¬ 
rised to do so by the presiding officer Mere 

adjournment of a case which has not been 

P a I t ' bear d cannot be said to be a judicial 

from : the nd l'Rfh C ?;h 0re ' eve . n the adjournment 
trom the 18th February to the 4th March was 

done by the chief ministerial officer still it 

a a ^ n °* b » e »£ eld that the ac tion was ‘ultra vires’ 
and that the case cannot be deemed to hive 
been adjourned to 4th March 1948. 
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shS r — V hI'J n "?l s case.there is nothing to 
show because the petitioner has not offered 
to give evidence - that on the 18th Febru^y 
he was present in court. He should have been 

st«fnf n L m 4h° Urt °a should have taken necessary 

afd %fn^ t ?w I1 ^ Uct ° f th i case on ,he 18 ‘b 

ana since there is no evidence that he was 
present, it cannot be held that there is anv 

"ad!rtn CaSt i U i P °f n th u C0Urt t0 inf°rm him of the 

‘ S fmnlrM- ate A W ^ en K has not conformed to 
the imperative duty of being present in court 

Pillai 

&SVrnJ^ gment of the Ful1 Bench 

L!Li n0t the P rac tice, much less a rule of 
procedure, even in the Court of Justice that 

aLn d i J0Urn . ment » date is so intimated to an 

N ° d ° Ub l if a party chooses 
0 apply, in person or by representative, at 


hIL C k Urt 0r 0ff jce, he can learn what orders 
b Y®, bee ” Passed. But he cannot insist upon 

flnn ht f-T ° r a , letter by P° st * any more 
messenger 3 ’’ 1 ’ nS ’ St UP ° n 3 le(ter by a ^cial 

«JL lh?ref 2 r ?* the P etit ioner by his own negli- 
knnw t'h be lP S absent on 1 8-2-1948 did not 
Hm«if he H adj0Urned date - he has to thank 
‘“L He cannot turn round and say that 
he chief ministerial officer had no jurisdiction 
to adjourn the case to a free day on a X" 
quent occasion. He should have presented 
blms f J f on 18-2-1948 and objected to it or he 

iiM e h- a,ed that that date would not be 
suitable to him or matters like that. But in the 
absence of such protest it cannot be held that 

I dafo for ?£ th K C ministeria l officer in fixing 

Th^peUtionei^ 

SE? to' ?o e ^ iournKl da,c “ d * >.« "W 

the presiding officer was to have taken im 
on e ih« SeS 'J’ h i ch had s,ood Posted for 18-2-48 

so is a mere irregularity which would nnt 
amount to a failure of justice 1 

miis^Slft ?„ ev i Si0n - Petiti . on is therefore dis- 
CR?/R/p?n he circumstances without costs. 

■R.K./B/R.G.D. Revision dismissed. 
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In re L. Palaniappa Chettiar, Petitioner 

Peu,s - Nos - 17 a " d '» of'iasa. 


Mato'tf'Sr?S‘'V?’' S e 1 <IV - A) <*M«1 by 
192 SM (Amendment) Act 5 (V) of 

1922) Setting aside of portion of document 

Where the plaintiff seeks to reonen 
a ^tjnts. it is not open to him to apply for 

, a K slde a Portion of the document 
settling the account so long as the document 
evidencing the settlement is outstanding and 
he will not be entitled to have the account 
£ is not °pcn to-the pffiff 
.,ni!«K thc ? ourt t0 ,ook into the accounts 
he w s a 8 „«r It to »S 

on him U ls there *ore incumbent 

on mm to have the entire document set 

|s,de and he ,s liable to pay Court lee (Lief 

AIR 1« ' he 

Auno. C F. Act, S. 7 (IV-A) (Madras), Note t 
S. Jagadisa Iyer, for Petitioner 
REFERENCE. D 

(MO) ILR (1940) Mad 73: (AIR 1939 Mad 894)*™! 


kouZZ SubortK Judge "of a fteva l 

S£ P&JM 2 S? 5 i 

Z e °^n P f? ye Z The amendment is in SsjSS 
of cancellation of a portion of Ex A 1 and if 

was contended before the learned Judge that 
it is not capable of valuation and S 7-IV-A i! 
not a p phcable and no court-fee is p'ayable A In 
A. S. No. 858 of 1948 at his instant/♦ mT,..;-'? 
was remanded to enable the petition!^ fo aDDlv 
for amendment of the plaint for setting -Zi y 
the settlement evidencedT ,V A. 
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A. 1. B. 


observed by the learned Judges in A. S. No. 
858 of 1948 that what the plaintiff wanted was 
“a sifting and fresh enquiry into the accounts 
reopening the entire settlement of accounts 
on the ground that the agreement Ex. A 1 was 
initiated by duress, fraud, misrepresentation 
etc.” 

and the plaintiff was therefore given leave to 
apply for amendment paying of course the 
additional court fee due for setting aside the 
settlement evidenced by Ex. A 1. It .is obvious 
that he has not now asked for setting aside 
the entire document but has chosen to apply 
for cancellation only of a portion of the 
document, that is in respect of clauses 3 and 4 
alone. The learned Judge has rightly held 
that the plaintiff must pay Court fee under 
S. 7-IV-A in respect of the relief claimed. It is 
not open to the plaintiff to apply for setting 
aside a portion of the document so long as the 
document evidencing the settlement is out¬ 
standing and he will not be entitled to have 
the accounts reopened. As observed by Wads¬ 
worth J. in — ‘Vellayya v. Ramaswami*, ILR 
(1940) Mad 73: 

"when the plaintiff seeks to establish a title in 
himself and cannot establish that title without 
removing an insuperable obstruction such as 
a decree to which he has been a party or a 
deed to which he has been a party then quite 
clearly he must get that decree or deed can¬ 
celled or declared void ‘in toto* and his suit 
is in substance a suit for the cancellation of 
the decree or deed even though it be framed 
as a suit for declaration.** 

It is not therefore open to the plaintiff to ask 
the Court to look into the accounts unless he 
gets out of the agreement to which he was a 
party. It is therefore incumbent on him to 
have the entire document set aside. He is 
liable to pay Court fee under S. 7-IV-A for 
setting aside the document. I see no error in 
the exercise of the jurisdiction by the learned 
Subordinate Judge. 

(2) The petitions are dismissed. 
C.R.K./B/V.R.B. Petitions dismissed. 
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In re Gangipati Appayya and others. 
Criminal Revn. Cases Nos. 1019 to 102.1 of 
1950 and 283 and 284 of 1951 and Criminal 
Revn. Petns. Nos. 952 to 954 of 1950, 282 and 
283 of 1951 D/- 17-1-1952. 

Companies Act (1913), Ss. 13(1) and 133(3) 
— Failure to place balance sheet before gene¬ 
ral body meeting within time — Managing 
director pleading his own default — Plea of 
innocence by directors. 

V/here a complaint under S. 13(1) read 
with S. 133(3) was filed against the manag¬ 
ing director and the directors of a com¬ 
pany for their failure to place the balance 
sheet before the general body meeting of 
the company as required by the Act and 
it was contended on behalf of the manag¬ 
ing director that no offence was made out 
against him because, inasmuch as no Seve¬ 
ral body meeting was held within tne 
period prescribed, no question of placing 
the balance sheet arose and the plea of the 
directors was that it was impossible for 
them to hold a general body meeting and 
place the balance sheet and especially so 
when it was the managing director who 


was entitled to call this meeting and get 
the balance sheet placed before it; 

Held that this was a clear case where 
the managing director was relying on his 
own default in order to establish his in¬ 
nocence and this he could not be permitted 
to do. AIR 1917 Cal. 1; Rel. on; AIR 1948 
Bom. 357, Dissent from; AIR 1941 Mad 
504, Ref. to. (Para 7) 

Held further that the pleas put forward 
by the directors also could not be accept¬ 
ed as they had ample opportunities and 
time to apply to the Registrar for exten¬ 
sion and they did not do so; and secondly 
they had got their own responsibility and 
could not plead innocence on the ground 
of helplessness and throw the entire blame 
on the managing director. AIR 1948 Cal. 
42, Rel. on. (Para 9) 

Anno: Companies Act S. 133 N. 1. 

D. P. Narayana Rao, C. V. Dhikshitulu and 
N. Rajeswara Rao, for Petitioners; Public Pro¬ 
secutor, for the State. 


REFERENCES: Courtwar/Chronological/ Paras 
(’48) AIR 1948 Bom 357: (49 Cri LJ 515) 6 

(’18) 45 Cal 486: (AIR 1917 Cal 1: 

18 Cri LJ 787) . 6 

(’48) AIR 1948 Cal 42: (48 Cri U 236) 8 

(’41) 1941-1 Mad LJ 419: (AIR 1941 Mad 504: 

42 Cri LJ 683) 7 . 

(1911) 1 KB 588: (80 LJ KB 396) 6 

ORDER: These are five connected cases filed 
against appeals filed against the convictions 
and sentences of the Additional First Class 
Magistrate, Vijayawada in C.C. Nos. 178 and * 
179 of 1949. 

(2) The facts are brief: The petitioners be¬ 
fore us are the directors of Sri Gopalakrishna > 
Motor Transport Company Ltd. and whose 
affair were the subject matter of investigation 
till recently on the original side of the High 
Court. How this company came into existence- 
was as follows: These directors were originally 
competing bus-owners running a few buses 
each. The Government of Madras then insist¬ 
ed that groups of 20 buses should be formed 
into fleets and then only they would be allow¬ 
ed to operate as public transport vehicles. 
Therefore by reason of this» requirement the 
erstwhile warring competitors were thrown to¬ 
gether. It is not too much to say that it was 
more like a case of a number of wild cats be¬ 
ing thrown into a cage and asked to live amic¬ 
ably thereafter. It needed therefore no astro¬ 
loger to forecast the future of such a com¬ 
pany. 

The company was incorporated under the 
Indian Companies Act of 1913 as Joint Stock 
company limited by shares on 20-12-1944 having 
its registered office at Vijayawada. Sri \ eera- 
machaneni Seethayya became the Managing 
director and the other petitioners became the 
directors. According to S. 131(1) of the Indian 
Companies Act the first balance sheet must be 
placed before the General Body meeting not*! 
later than 18 months after the date of the i 
corporation and subsequently the balance sheet 
should be placed before the General Body 
once in every calendar year. No balance sheet 
was placed before the General Body meet ng 
and not even the first balance sheet in the 
General Body meeting which was managed to 
be held in 1947. The balance sheets upto »nd 
including 14-11-1945 and from 15-11-1945 to 
31-12-1945 were prepared in 1948. 

I mav point out for completeness of infor¬ 
mation'that the petitioners became Managing 
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Director and directors from 1-7-1946 and the 
first General Body meeting was held on 19-6- 
1946 and as I just pointed out before, no 
balance sheet was placed before it. The ba¬ 
lance sheet was only adopted by the General 
Body only in 1948. Therefore the Assistant 
Registrar of Joint Stock Companies, Kistna 
Masulipatnam filed a complaint under S. 131(1) 
of the Indian Companies Act read with S. 
133(3) against Seethayya and five others for 
^Vheir failure, being the directors of Sri Gopala 
w ; Krishna Motor Transport Company Ltd., Vijaya- 
r wada to place the balance sheet before the 
General Body meeting of the company as re¬ 
quired by the Act. 

(3) The case for Seethayya is that no offence 
has been made out against him because, inas¬ 
much as no General Body meeting was held 
within the period prescribed, no question of 
placing the balance sheet arose and that the 
charge against him, as it stands, is misconceiv¬ 
ed and that no offence has been committed by 
him on that footing. The case for the ordinary 
directors is that there has been no wilful de¬ 
fault on their part and that owing to circum¬ 
stances beyond their control the placing of the 
balance sheet could not be done and hence they 
are not guilty. 

(4) The learned First Class Magistrate found 
all these persons guilty as charged and fined 
the Managing Director Rs. 500 and fined the 
other directors Rs. 250 each. On appeal the 
fines and default sentences were halved by the 
learned Sessions Judge, Krishna at Masuli¬ 
patnam. 

(5) The two points Yaken in the lower court 
have been taken by the petitioners before me 
also. They are found to be without any sub¬ 
stance. I shall deal with them one by one. 

(6) As regards the case of the Managing 
Director, it is quite true that a decision of the 

' Bombay High Court relied on by learned coun¬ 
sel for Seethayya (Managing Director) report¬ 
ed in — ‘Emperor v. Pioneer Clay & Industrial 
Works Ltd.*, AIR 1948 Bom. 357 lends supDort 
to the contentions of Seethayya. In that case 
it is laid down that what is made penal by 
S. 134(4) is default in complying with the re¬ 
quirements of the section and under S. 134(1) 
there is no obligation cast upon the company 
to file three copies of the balance sheet and 
the profit and loss account if no general meet¬ 
ing has been called. Where, therefore, no 
general meeting of the company was called 
and no balance sheet and profit and loss ac¬ 
count laid before it, the company and its direc¬ 
tors have made no default in complying with 
S. 134 by their failure to file the copies of the 
balance sheet and the profit and loss account 
with the Registrar of the companies and they 
are not guilty .under S. 134(4) although they 
might have committed an offence either under 
k S. 76(2) or under S. 133(3), that is to say, not 
| calling for a general body meeting within the 
f ,time prescribed. 

This decision itself was a clear dissent from 
a Bench decision of the Calcutta High Court 
reported in — ‘Debendranath Das v. Registrar 
of Joint Stock Companies’, 45 Cal. 486. In that 
decision on facts practically the same as be¬ 
fore the Bombay High Court, the Calcutta 
High Court took the view that it was not open 
to an accused to plead in answer to a charge 
under S. 134 his prior default in respect of 
the calling of the prescribed general meeting 
», and placing before the company at such meet- 
- mg a duly prepared and audited balance sheet 
3 nd they relied on a decision of the English 
1952 Mai/101 & L02 
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Court in — ‘Park v. Lawton’, (1911) 1 K.B. 
588. Out of the two decisions I am inclined to 
follow the latter. 

(7) Whatever might have been the facts in 
the Bombay case of which we have no full 
account, it is clear here that this accused per¬ 
son Seethayya is relying on his own default 
and pleads his innocence. There were suffi¬ 
cient opportunities before him for applying to 
the Registrar of the Joint Stock Companies to 
condone the delay. In fact in a Madras case 
reported in — ‘Ramanujam Appalasami In re’, 
(1941) 1 Mad. L.J. 410 the accused were con¬ 
victed under S. 76(2) 6f the Companies Act 
.or not holding a general meeting of the com¬ 
pany of which they were the directors within 
18 months of the date of the incorporation. 
They were also convicted under S. 131 of the 
Companies Act for not having laid before the 
general body within 18 months from the incor¬ 
poration of the company a balance sheet. 

It was shown that in reply to a letter from 
the company the Registrar of Joint Stock Com¬ 
panies had condoned the delay in the following 
terms: "The delay in holding the general meet¬ 
ing is condoned and the list of members and 
summary is filed this time.” Held: Inasmuch 
as the letter of the Registrar condoned the 
failure of the accused to hold a general meet¬ 
ing they were not liable to be convicted un¬ 
der S. 76(2) of the Companies Act. Held fur¬ 
ther: As the Registrar had condoned the de¬ 
lay in holding the general meeting he should 
be deemed to have condoned the delay in 
filing the balance sheet before the general 
body at its meeting and the accused were not 
liable to be convicted under S. 131 of the 
Companies Act. 

In this case it is not the contention of See¬ 
thayya that the balance sheet had been pre¬ 
pared at any time or that he had applied for 
extension of time for holding the general meet¬ 
ing. Therefore this is a clear case where the 
Managing Director is relying on his own de¬ 
fault in order to establish his innocence and 
this he cannot be permitted to do. The con¬ 
viction of Seethayya, the Managing director is 
correct. But in view of the extenuating cir¬ 
cumstances in this case the fine is reduced to 
Rs. 50. 

(8) Turning to the case of the directors 
their plea is nothing more than an argument 
drawn from misery that it was impossible for 
them to hold a general body meeting and 
place the balance sheet and especially so when 
« "M the Managing Director who was en- 
tiUed to call this meeting and get the balance 
sheet placed before the meeting and not they 
the directors. This kind of plea cannot be en¬ 
tertained in this case for several reasons, 
ihese directors had ample opportunities and 

a PPjy _, the Registrar for extension 
and they did not do so; secondly the explana¬ 
tions put forward by them and referred to in 
paragraph 5 of the judgment of the lower 
appellate court are unfounded and which need 

no * l J?, r 5P ea ^ d a i. ^ay we re not pressed here; 
and thirdly the directors have got their own 
responsibility and cannot plead innocence on 
the ground of helplessness and throw the en- 
tire blame on the Managing director. In — 
Bhagirath v. Emperor’, AIR 1948 Cal. 42 the 
following observations at pages 43 and 44 are 
instructive: 

"If directors, who are responsible for the 
management of a company and who pre¬ 
sumably know the duties imposed upon them 
by law. make no attempt to see that those 
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duties are carried out there is justification 
for holding, in my opinion, that they wilfully 
and knowingly permitted the company to 
fail to carry out those duties. The sugges¬ 
tion that these various directors were 
mere figure heads not taking any active part 
in the control of the company is in my opi¬ 
nion not worthy of serious consideration. 
They were directors, they attended meetings 
throughout the period with which we are 
concerned and they were responsible for the 
management of the company. But these pro¬ 
visions of the Companies Act have been de¬ 
liberately enacted to protect shareholders and 
in some cases to protect the general public 
and they impose a definite duty upon direc¬ 
tors. It is necessary that these duties should 
be properly carried out and it is necessary, 
in my opinion, that when directors fail to 
do so, the penalties provided for in the Act 
should be imposed and the directors should 
be substantially penalised.” 

(9) Therefore the plea put forward by these 
directors cannot be accepted. The convictions 
are correct but the sentences can be legitimate¬ 
ly reduced in this case in view of the obser¬ 
vations of Clark J. who dealt with this very 
company on the original side in O. P. No. 261 
of 1947 and the judgment of Govinda Menon 
J. in O. S. A. No. 12 of 1948. The fines are 
reduced to Rs. 25 each. 

(10) The balance of fine amount if paid will 
be refunded to the petitioners and their L.C. if 
any. 

C.R.K./B/V.R.B Order accordingly. 
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R. M. S. Deivanai Achi, Appellant v P. L. 
L. N. Kannappa Chettiar (died) and bthers, 
Respondents. 

A A. O. No. 426 of 1947, D/- 22-7-1952. 

(a) Registration Act (1908), S. 17(1) (b) 
and (2) (vi) — Compromise instalment decree 
in money suit creating charge over immovable 
property of the value of more than 100 Rs. — 
It is compulsorily registrable — ‘Subject-mat¬ 
ter of suit’ — Meaning of. 

A compromise instalment decree passed 
in a money suit and creating a charge 
over certain items of immovable property 
of the value of Rs. 100 or upwards, over 
which the plaintiffs had specifically ask¬ 
ed for a charge in their plaint falls Within 
the exception mentioned in S. 17(2) (vi) 
and, therefore, is compulsorily registrable 
under S. 17(1)(b). (Paras 1, 6 & «) 
The expression “subject-matter of the 
suit” is not defined in the Registration Act. 

A claim to have a liability satisfied out 
of the general estate of a person by a 
charge on several items alleged to consti¬ 
tute that estate, is not enough to bring 
these items into the category of «.:bject- 
inatter of what is substantially a money 
suit. These items would become the sub¬ 
ject-matter of litigation only in the event 
of claims made in enforcing a charge: AIR 
1937 Mad. 504 Re!, on. AIR 1935 Mad. 
232 Ref. (Para 7) 

Anno: Regs. Act S. 17 N. 59. 

Registration Act (1908), Ss. 29(2), 28, 
30 and 31 — Scope —Compromise decree 
affecting immovable property — Venue of re¬ 


gistration — Registration can be validly made 
by a Sub-Registrar within whose jurisdiction 
property is situate. 

Under S. 29(2), it is optional and not 
obligatory for the party to have a com¬ 
promise decree affecting immovable pro¬ 
perty registered by the Sub-Registrar in 
whose jurisdiction the Court is situate. If 
it is not obligatory and some kind of dis¬ 
cretion is allowed to the party, then it 
necessarily follows that since the document 
is one compulsorily registrable under S. 
17, sub-S. (1) clause (b) it has to be pre¬ 
sented for registration in the office of the 
Sub-Registrar where the documents re¬ 
ferred to in that sub-section should be 
presented; that is the Sub-Registrar within 
whose jurisdiction the property is situate 
by the application of S. 28. There is noth¬ 
ing whatsoever in the Registration Act 
which renders registration effected in the 
office of the Sub-Registrar in whose juris¬ 
diction the property is situated, invalid in 
law. (Paras 2 & 9) 

S. 29(2) gives the parties an enlarged 
right with regard to the presentation of a 
copy of a decree or order, which they 
would not have if the instrument affecting 
immovable property is not a copy if a de¬ 
cree or order. The scheme of Part V of 
the Registration Act comprising Ss. 29 to 
31 shows that Ss. 29, 30 and 31 are enabling 
and enlarging provisions to the imperative 
restriction contained in S. 28: AIR 1938 
Bom 212 discussed. (Para 2) 

Anno: Reg. Act S. 29 N. 2; S. 28 N. 1; 
S. 30 N. 3 S. 31 N. 2. 

(c) Limitation Act (1908), Art. 182(7) and 
S. 20 — Registered instalment compromise de¬ 
cree — Decree-holder entitled to realise whole 
amount on default in payment of any one in¬ 
stalment — Second and third instalments not 
paid on due dates viz., 13-5-1939 and 13-5-1940 
respectively — Application for execution filed 
on 4-4-194G — No evidence to show that decree- 
holder had exercised his option to enforce de¬ 
fault clause — Subsequent payments made by 
judgment-debtor appropriated by decree-holder 
towards second instalment which had fallen 
due on 13-5-1939 — No acknowledgment or 
agreement in writing signed by any of the 
judgment-debtors as required by S. 20, Limita¬ 
tion Act — Execution is barred with regard 
to second instalment but not so with regard to 
third instalment: AIR 1946 Cal. 500 F.B. Rel. 
on. (Para 10) 

Anno: Lim. Act, Art. 182 N. 24 and 136. 
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R. Sethurama Sastri, for Appellant; R. 
opalaswami Aiyangar, for Respondents. 
EFERENCES: Courtwar/Chronological/ Paras 
38) 40 Bom LR 160: (AIR 1938 Bom L12) ^ 

16) ILR (1946) 2 Cal 552: (AIR 1946 

35 ) C 58 MadTOl: (AIR_ 1935 Mad 232) 

38) 1938-1 Mad LJ 325: (AIR 1937 
Mad 504) 

GOVINDA MENON J. : I have had the ad¬ 
jutage of Derusing the judgment which my 
arned brother is about to deliver and while 
agree with his conclusion I would venture to 
Id a few words of my own, especially since the 
jestion argued is bereft of authority in this 
mrt and is important from the point ol view of 
le construction of the Registration Act. is 
ie compromise decree charging properties spe- 
fically mentioned in the schedule thereto but 
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which were not in terms the subject-matter of 
the litigation, compulsorily registrable under S. 
17 (1) of the Registration Act? That it is a 
document which purports to create right, title 
and interest in immoveable property of the 
value of more than Rs. 100 has not been ques¬ 
tioned; and but for the fact that S. 17 (2) clause 
(vi) as it originally stood exempted a decree 
or order of court from being compulsorily re¬ 
gistered, the decree in question would, of neces¬ 
sity, be registrable. By the amendment made 
'•by S. 10 of the Transfer of Property (Amend¬ 
ment) Supplementary Act, 1929, the words “ex¬ 
cept a decree or order expressed to be made on 
a compromise & comprising immovable property 
other than that which is the subject-matter of 
the suit or proceeding’’ have been added to 
clause (vi) of S. 17 (2). The result of this 
amendment is to make a decree passed on a 
compromise comprising immoveable property 
other than that which is the subject-matter of 
the suit compulsorily registrable. Do the im¬ 
moveable properties over which a charge has 
been created, when the provisions regarding 
instalment payment are not fulfilled, form the 
subject matter of the suit? 

Apparently, opposing views on a topic similar 
to the one in question have been expressed by 
Venkatasubba Rao J. and Venkataramana Rao 
J. in Govindaswami v. Rasu, 58 Mad. 781 and 
‘Ramayya v. Rangaraju’, (1938)-1 Mad LJ 
325 respectively. In the earlier case the ques¬ 
tion arose in the following way. Pending a suit 
for the recovery of a sum of money, the plain¬ 
tiff got attached before judgment certain pro¬ 
perties belonging to the defendant and later 
on the parties entered into a compromise and 
a decree was made embodying the terms. The 
/compromise decree provided for the payment of 
the amount claimed in three months and created 
a charge for the sum decreed over the proper¬ 
ties that had already been attached. In sub¬ 
sequent proceedings the question raised was 
whether the properties which were attached 
before judgement and became incorporated in 
the compromise decree with a charge being 
impressed upon the same, are the subject- 
matter of the suit or not. The learned Judge 
was of opinion that an application for attach¬ 
ment was a “proceeding” within the meaning 

S ‘, ^ ( P ^ of the Registration Act and 
therefore the attached properties must be deem¬ 
ed to have been the "subject-matter” of a 
suit or “proceeding.” This decision does not in 
so many terms say that even though the pro¬ 
perties were not originally included 
in the plaint or any relief claimed 
against them at the time the suit was 
filed, by subsequent action, if the parties wished 
to impress upon such properties a relief which 
was not originally asked for, such pioperties 
could be said to be the subject-matter of the 
suit. Reliance was placed on this decision by 
Mr. R. Gopalaswami Aiyangar for the respon¬ 
dent that in order to understand the implica¬ 
tion of the term “subject-matter of the suit” 
what is finally imparted by the decree should 
be the guiding factor and not on what the 
plaintiff intended originally to fasten his claim 
It seems to me that the construction that is 
sought to be put on this decision is a somewhat 
far-fetched one. 

On the other hand. Venkataramana Rao J. 
decided a case somewhat on the same lines as 
the present one. See Ramayya v. Rangaraju. 
(1938) 1-Mad. L. J. 325. Where a plaintiff 
filed a suit on a promissory note executed by 
3 Hindu father against the executant and his 


undivided sons claiming a decree against the 
father personally tx against the sons by a decree 
against the assets of the family, there was 
a compromise by which the defendants were 
directed to pay the amount decreed in two 
instalments and as security for the due payment 
of the said sum a charge was made on certain 
properties of the family. The question arose 
whether such a compromise decree was com¬ 
pulsorily registrable under S. 17 (2) clause 
(vi) oi the Registration Act, because it compris¬ 
ed immovable property other than that which 
was the subject-matter of the suit or proceeding 
The learned Judge held that the "subject-matter” 
of the suit in the clause contemplates specific 
immovable property which should have been the 
subject-matter of the litigation and that there 
must be a claim or right in. or to. the specific 
immovable property asserted in the litigation 
and the relief sought in respect thereof. The 
prayer lor a decree against the assets of the 
joint family did not make any item of the 
joint family property the subject-matter of the 
suit. I am in respectful agreement with this 
view. The contention of Mr. R. Gopalaswami 
Aiyangar that the compromise decree in 
question is not compulsorily registrable can¬ 
not therefore be accepted. 

(2) If the compromise decree is compulsorily 
registrable what then is the venue of registra¬ 
tion? The scheme of the Registration Act as 
embodied in Part III comprising Ss. 17 to 22 
deals with what are registrable documents and 
what are not. Part V relating to Ss. 28 to 31 
deals with the place or venue of registration. 
S. 28 is a general section which lays down the 
place for registering documents relating to 
land and what is stated therein is that save 
as otherwise provided in that Part, every docu¬ 
ment mentioned in S. 17. sub-sec. (1), clauses 
(a), (b). (c). (d) and (e) and S. 17, sub-sec 
(2), in so far as such document affects im¬ 
moveable property, shall be presented for regis¬ 
tration in the office of the Sub-Registrar within 
whose sub-district the whole or some portion of 
the property to which such document relates is 
situate. By the amendment of clause (vi) of 
sub-sec. (2) of S. 17 which is in the nature of 
an exception, (the exception has already been 
noted) a compromise decree comprising im¬ 
moveable property other than that which is 
the subject-matter of the suit or proceeding 
would come within the compulsorily registrable 
documents mentioned in S. 17, sub-sec. (1) 
clause (b). Therefore at first sight, but for 
the saving clause in the first portion of the sec¬ 
tion a compromise decree like the one we have 
to deal with ought to be registered under S 28 
S. 29 is in the nature of an amplification of S. 28 
and is covered by the saving clause of S. 28. 
Sub-sec. (1) of S. 29 exempts a copy of a 
decree or order from its operation and the 
registration of the copy of decree or order is 
dealt with in sub-sec. (2). 

Prior to the Repealing and Amending Act 
32 of 1940, in the place of the existing words 
"not being a document referred to in S. 28, or 
a copy of a decree or order” what originally 
stood there were the words “other than a docu¬ 
ment referred to in S. 28 and a copy of a 
decree or order”. It is conceded by both 
parties that the amendment does not materially 
affect or alter the scope of the section. Sub-sec. 
( 2 ) lays down the venue of registration of a 
copy of the decree and it is to the effect that 
a copy of the decree or order may be presented 
for registration in the office of the Sub-Registrar 
in whose sub-district the original decree or order 
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was made, or, where the decree or order does 
not affect immoveable property in the office of 
any other Sub-Registrar under the State Gov¬ 
ernment at which all the persons claiming under 
the decree or order desire the copy to be re¬ 
gistered. It is therefore clear that if the decree 
or order affects immoveable property it need 
not be registered in the office of * the Sub- 
Registrar within whose jurisdiction the property 
is situate but can be registered in the office 
of the Sub-Registrar in whose sub-district the 
Court which made the decree is situate. By 
the enactment of sub-sec. (2) is it open to the 
parties to have the option of getting a copy of 
decree of court affecting immoveable property 
registered in the office of the Sub-Registrar 
within whose jurisdiction the court is not situate 
but within whose jurisdiction the property 
lies? That this is the way in which this sec¬ 
tion has been understood is clear from the 
Madras Registration Manual, Part II, page 91, 
Order 292 (b) which says: 

“A copy of a decree or of an order of court 
relating to immoveable property may be 
presented for registration either in the office 
of the Sub-registrar in whose sub-district the 
property or any portion of it is situate or in 
the office of the Sub-Registrar in whose sub¬ 
district the original decree or order was 
made.” 

The respondent contends that this interpre¬ 
tation of S. 29, sub-sec. (2) is opposed to the 
general canon of construction contained in the 
maxim expressio unius est exclusio alterius 
(express mention of one thing implies the ex¬ 
clusion of another). But the difficulty in accept¬ 
ing this contention is that whereas in S. 28 
with regard to the documents mentioned therein 
it is obligatory that they should be presented 
for registration in the office of the Sub-registrar 
within whose sub-district the whole or some 
portion of the property is situate, and the words 
used are “shall be presented”, in sub-sec. (2) of 
S. 29 it is optional to the party to produce the 
document for registration before the Sub- 
Registrar within whpse jurisdiction the court is 
situate. The section begins with the words “a 
copy of a decree or order may be presented...” 
It is therefore not obligatory for the party to 
have a compromise decree affecting immovable 
property registered by the Sub-Registrar in 
whose jurisdiction the court is situate. If it is 
not obligatory and some kind of discretion is 
allowed to the party, then it necessarily follows 
that since the document is one compulsorily re¬ 
gistrable under S. 17, sub-sec. (1) clause (b) it 
has to be presented for registration in the office 
of the Sub-Registrar where the documents re¬ 
ferred to in that sub-section should be present¬ 
ed; that is the Sub-Registrar within whose 
jurisdiction the property is situate by the appli¬ 
cation of S. 28. 

In my view, sub-sec. (2) of S. 29 gives the 
parties an enlarged right with regard to the 
presentation of a copy of a decree or order, 
which they would not have if the instrument 
affecting immovable property is not a copy of 
a decree or order. Once again, looking at the 
scheme of Part V of the Registration Act com- 
orising Ss. 29 to 31. it is possible to see that Ss. 
29, 30 and 31 are enabling and enlarging pro¬ 
visions to the imperative restriction contained 
in S. 28. for S. 30 gives the District Registrar as 
well as the Registrar of a Presidency Town a 
discretion to register instruments even though 
the properties are situate within the jurisdic¬ 
tion of a Sub-Registrar subordinate to him. S. 
31 provides for the registration or acceptance 


for deposit at private residence. As stated al¬ 
ready these are enabling provisions which take 
away from the rigour of S. 28. 

It is not disputed that a document compul¬ 
sorily registrable under S. 28, can be registered 
under Ss. 30 and 31, that is, it need not be pro¬ 
duced before the Sub-Registrar but may be 
taken to the District Registrar or a Registrar 
m the Presidency Town. It might as well be 
registered by the officer coming to the private 
residence of the party. If therefore one can 
avail of the provisions of Ss. 30 and 31 and 
have a document properly registered, I do not 
see any reason why a compromise decree or 
order relating to immovable property should 
not be registered at the place where the pro¬ 
perties are situated. Mulla in his Indian Re¬ 
gistration Act, at page 140, has given the follow¬ 
ing note: 

“COPY OF DECREE. A consent decree com¬ 
prising immovable property which is not the 
subject-matter of the suit must be registered. 
As decrees should always remain on the re¬ 
cords of the court registration must be effect¬ 
ed by a person claiming under the decree 
presenting a copy of the decree for registra¬ 
tion to the Sub-Registrar in whose district 
the immovable property is situate.” 

From this note it appears as if the learned 
author was of opinion that a compromise de¬ 
cree affecting immovable property which is not 
the subject-matter of the suit cannot be regis¬ 
tered by a Sub-Registrar in whose jurisdiction 
the court is situate but of necessity must be 
presented for registration to the Sub-Registrar 
in whose jurisdiction the immovable property 
is situate. This interpretation completely loses 
sight of the enabling provision contained in S. 
29, sub-sec. (2) where the words used are “a 
copy of a decree or order may be presented for 

registration.” which are general in terms 

and are not restricted to a copy of decree or 
order affecting immovable property which is 
the subject-matter of the suit or proceeding. 
Though Mullah cites — *Vinayak v. Parsappa\ 
(40 Bom. L.R. 160), as an authority for the pro¬ 
position tl}at the copy of the decree should be 
presented for registration to the Sub-Registrar 
in whose sub-district the immovable property 
is situate, on a careful perusal of the judgment 
in that case we do not think that the learned 
Judges have decided the case in that manner. 
In the earlier part of the judgment, Rangnekar 
J. discusses the question regarding the com¬ 
pulsorily registrable nature of a decree or order 
of a court made on a compromise and relating 
to immovable property which is not the subject- 
matter of the suit, and he holds that such de¬ 
crees or orders are compulsorily registrable. 
Then he refers to Ss. 28 and 29 and the provi¬ 
sions of Ss. 17 and 18. The learned counsel for 
the respondent relies on the following sentences 
in that judgment: 

“A decree or order which is compulsorily re¬ 
gistrable will obviously fall under S. 28 and 
if nothing more had been said, S. 29 would 
not apply to such a decree or order. But 
the legislature has deliberately put a copy of 
a decree or order in S. 29 as being a docu¬ 
ment which is not to fall within S. 28. S. 29 
makes a clear distinction between documents 
other than the documents mentioned in S. 28 
and a document of the nature of a copy of a 
decree or order. Unless, therefore, the words 
‘copy of a decree or order* are treated as a 
surplusage — which is clearly not allowable 
— the intention seems to be to put a copy 
of a decree or order on a special footing, and 
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although if S. 29 had not been enacted, a 
copy of a decree or order which is compul¬ 
sorily registrable would have come under S. 
28, it seems to me that by enacting S. 29 in 
this particular way, the legislature has indi¬ 
cated that a copy of a decree or order com¬ 
pulsorily registrable can be registered. If 
there was no such distinction it would have 
been sufficient to enact S. 29 without the 
words 'copy of a decree or order’ and the 
scheme would have been complete.” 

In my opinion, this discussion has failed to 
attach sufficient importance to the enabling 
provisions which follow S. 28. The learned 
Judge there has not adverted to Ss. 30 and 31 
which themselves allow documents to be pre¬ 
sented for registration either at the office of 
the District Registrar or at private residence. I 
am of opinion that the decree in this case has 
been properly registered and that the last in¬ 
stalment alone is not barred. 

(3) MACK J.: This appeal has been placed 
before a Bench at the instance of Chandra 
Reddi J. as it raised a question of importance 
under the Registration Act, bare of authority, 
for which it was desirable that an authoritative 
ruling should be obtained. 

(4) The short point of law under the Regis¬ 
tration Act is whether a compromise instalment 
decree passed in a money suit in which a 
charge was created over items of immovable 
property was validly registered under the Re¬ 
gistration Act. The decree-holder registered 
this decree under S. 28 in the Sub-Registrar’s 
Office at Karaikudi where the charged property 
was situated. The learned Subordinate Judge 
took the view that such a decree should have 
been registered under S. 29 of the Registration 

/ Act in the office of the Sub-Registrar in whose 
sub-district the document was executed. Hold¬ 
ing that the decree had not been validly re¬ 
gistered, he dismissed an execution petition filed 
on 4-4-1946 to execute the compromise instal¬ 
ment decree, which was dated 30-6-1938. 

(5) The other relevant facts for determina¬ 
tion of the application on merits also are these 
The compromise decree was for Rs. 6841-13-9 
payable in three instalments. (1) Rs. 1000 by 
16-9-1938, (2) Half the balance by 13-5-1939 and 
(3) The remaining balance by 13-5-1940 
with the usual provision that if default was 
committed in paying any instalment, the decree- 
holder would be entitled to realise the entire 
balance due immediately. The first instalment 
was paid by the due date 16-9-1938. The se¬ 
cond instalment was not paid by 13-5-1939 but 
four payments made subsequent to that date by 
the petitioner have been appropriated towards 
the second instalment due, i.e., Rs. 300 paid 
on 3-6-1939, Rs. 900 paid on 17-6-1939. Rs. 500 
paid on 1-8-1940 and Rs. 100 paid on 16-12-1948. 

The learned Subordinate Judge found that 
in view of adjustments made between the par¬ 
ties, execution for the balance due on the 
second instalment was not barred by limitation. 
There is no doubt that the third instalment due 
on 13-5-1940 is not barred on this execution 
petition filed on 4-4-1946 if the decree is held 
to be validly registered, Art. 182 of the Limi¬ 
tation Act extending the limitation period for 
execution in cases where court decrees have 
been registered to six years. 

(6) We think the view taken by the learned 
Subordinate Judge that this compromise charge 
decree could only be registered under S. 29 of 
the Registration Act is erroneous. Registration 
of such a charge decree is clearly compulsory 


under S. 17 of the Registration Act which pro¬ 
vides for documents for which registration is 
compulsory. Any decree or order of a court, 
which creates, declares, assigns, limits or ex¬ 
tinguishes any right, title or interest in im¬ 
movable property would come within the scope 
of S. 17(1) (b) but for S. 17(2) (vi) which ex¬ 
cludes decrees or orders of a court from this 
category 

"except a decree or order expressed to be 

made on a compromise and comprising im¬ 
movable property other than that which is the 

subject-matter of the suit or proceeding.” 

This exception to S. 17 (2) (vi) was the result 
of the Transfer of Property (Amendment) 
Supplementary Act, 1929. So we have S. 
17(2)(vi) really creating an exception to an 
exception which can only bring such a decree 
or order back into the category of documents 
compulsorily registrable. 

(7) It is urged by Mr. Gopalaswami Aiyan- 
gar that the present compromise decree does 
not fall into the excepted category under S. 
17(2) (vi) because the property charged was 
the subject-matter of the suit or proceeding in 
that a charge was asked in the plaint on the 
items charged. There is indeed a note on the 
decree under execution by the court that the 
compromise does not contain anything extra¬ 
neous. Venkataramana Rao J. considered this 
very point in — ‘Ramayya v. Rangaraju’, 
(1933) 1 Mad. L.J. 325 and held that a pre¬ 
cisely similar decree should have been regis¬ 
tered under S. 17 clause 2(vi) and not having 
been so registered, the charge could not pre¬ 
vail. As observed by Venkataramana Rao J. 
the expression "subject matter of the suit” is 
not defined in the Registration Act. A claim 
to have a liability satisfied out of the general 
estate of a person by a charge on several items 
alleged to constitute that estate, is not enough 
to bring these items into the category of sub¬ 
ject-matter of what is substantially a money 
suit. TheSe items would become the subject- 
matter of litigation only in the event of claims 
made in enforcing a charge. The primary 
method of registration which is intended to 
give notice and publicity of conveyances of 
immovable property and charges and burdens 
on them is in the office of the Sub-Registrar 
within whose jurisdiction the property is 
situate. It would be extremely difficult to 
hold that a document so registered, as required 
in the case of a document compulsorily re¬ 
gistrable, has been invalidly registered. 

(3) S. 29 of the Registration Act makes pro¬ 
visions for registering other documents. Un¬ 
der S. 29(1) every document (not being a 
document referred to in S. 28 or a copy of a 
decree or order) may be presented for regis¬ 
tration in the office of the Sub-Registrar in 
whose sub-district the document was executed 
or in the office of any other Sub-Registrar at 
which all persons concerned desire it to be 
registered. Under S. 29(2) a copy of a decree 
or order may be presented for registration in 
the office of the Sub-Registrar in whose sub- 
district the original decree or order was made. 
There is no obligation on parties to register 
documents contemplated by S. 29(1) and (2) 
though it is open to parties to register in order 
inter alia to obtain the benefit of Art. 182 of 
the Limitation Act. In — ‘Vinayak v. Par- 
sappa\ 40 Bom. L.R. 160, S. 29 of the Registra¬ 
tion Act was considered by a Bench of the 
Bombay High Court who held that it was suffi¬ 
cient if a copy of a court decree was sent for 
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registration without the original. It is interest¬ 
ing here to note that Mulla in his Registration 
Act commentary under S. 29, at page 140 of 
the 4th edition after stating that a consent de¬ 
cree comprising immovable property, which is 
not the subject-matter of the suit must be re¬ 
gistered, cites — ‘Vinayak v. Parasappa\ 40 
Bom. L.R. 160 as authority for the position that 
a copy of such a decree should be presented 
for registration to the Sub-Registrar in whose 
aistrict the immovable property is situate 
— -Vinayak v. Parasappa\ 40 Bom. L.R. 160 
does not however decide the venue of registra¬ 
tion which Mulla has in our opinion rightly 
assumed to be that contemplated by S. 28. viz., 
the district in which the immovable property 
was situated. 

(9) Our attention has been drawn to Rule 
292(b) of the Registration Manual. Part II. 
page 91. According to this rule as interpreted 
in practice by the Registration department, a 
person registering such a decree as that before 
us has the option of registration either under 
S. 28 or under S. 29(2). On a careful conside¬ 
ration of these two sections, we are of opinion 
that this is the correct legal position. Such 
a decree as that we are considering is clearly 
compulsorily registrable but S. 29(2) allows 
registration to be done at the option of the 
party in the office of the Sub-Registrar in 
whose sub-district the original decree or order 
was made. There is nothing whatsoever in 
the Registration Act which renders registration 
effected in the office of the Sub-Registrar in 
whose jurisdiction the property is situated in¬ 
valid in law. We have no hesitation in find¬ 
ing that this compromise decree has been 
validly registered and that execution is gov¬ 
erned by Art. 182 of the Limitation Act. 

(10) The recovery of the second instalment, 
which fell due on 13-5-1939, was however 
prima facie time barred on this execution 
petition filed on 4-4-1946. In — ‘Ranglal Agar- 
walla v. Shyamlal Tamuli'. ILR (1946) 2 Cal. 
552 (F.B.) a Full Bench of the Calcutta High 
Court held that a decree such as this gave an 
option to the decree-holder on the occurrence 
of a default, either to demand immediate pay¬ 
ment of the whole amount or still to abide by 
the instalments at his choice.- Accordingly 
after a default has occurred in the payment of 
instalments, an application for execution for 
the recovery of the subsequent instalments as 
such is maintainable, where there is nothing 
to show that the decree-holder had previously 
sought to enforce the default clause; the appli¬ 
cation being governed by Art. 182(7) of the 
Limitation Act. There is nothing to show that 
the default clause was ever sought to be en¬ 
forced by the decree-holder. To save execu¬ 
tion being barred, the decree-holder relied on 
alleged adjustments. The mere payment of 
sums of money after the second instalment fell 
due would not be sufficient to save limitation. 
On default of any one instalment, the whole 
decree amount becomes due and limitation be¬ 
gins to run from the date of default in cases 
where the decree-holder seeks to enforce the 
default clause. The execution petition details 
two separate adjustments. The second one is 
said to have been made on 1-8-1940 when 
Rs. 500 was paid to the decree-holder under an 
agreement that half the balance would be 
paid by 12-5-1941 and the remaining half by 
12-5-1942 and that, in default of such payment, 
the plaintiff would be entitled to execute the 
original decree. This agreement is said to 
have been recorded in E. A. No. 653 of 1940 on 
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1-8-1940 but these execution records are said to 
have been destroyed when the records of the 
Deyakottai courts were burnt in the 1942 dis¬ 
turbances. 

We are far from satisfied that there is any 
acknowledgment or agreement in writing sign¬ 
ed by any of the defendants as required by 
S. 20 of the Limitation Act which would save 
limitation so far as the second instalment un¬ 
der the original decree is concerned. When 
there was default in payment of that instal¬ 
ment. the decree-holder had the option of exe¬ 
cuting the decree for the entire balance and 
failed to do so within six years of that default. 
We think that execution for the second instal¬ 
ment is barred though the decree-holder is en¬ 
titled to appropriate any payments made to¬ 
wards the second instalment. The decree- 
holder is only entitled in execution to the un¬ 
paid third instalment to recover which he has 
six years time from 13-5-1940. Subject to 
verification, execution will proceed for recovery 
of the third instalment only under the original 
compromise decree. 

(11) The appeal succeeds in part. In the 
circumstances, we direct the parties to bear 
their own costs throughout. 

C.R.K./A/K.S. Appeal partly allowed. 
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MACK J. 

Jayalakshmi Ammal and another, Petitioners 
v. Subbraya Reddiar (deceased) and others, 
Respondents. 

Civil Revn. Petn. No. 1086 of 1951, D/-1-8- 
1952. 

7 Civil P. C. (1908), O. 21, R. 89 (1) — 
Charge-holder — Decree-holder — Right to ap¬ 
ply under Rule. 

A decree-holder, who has a charge on 
property can apply under O. 21, R. 89 to 
set aside the Court sale held in execution 
at his own instance. (Paras 1 and 7) 

Anno: C.P.C., O. 21, R. 89 N. 12. 

T. Munuswami Reddi, for Petitioners; Lak- 
shminarayana Reddi, K. Pandurangam and T. 
Lakshmiah, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
C02) 29 Cal 1: (5 Cal WN 821 FB) 3 

(’28) 51 Mad 770: (AIR 1928 Mad 1191) 4 

ORDER: A simple but interesting point 
arises on this revision petition, namely, whe¬ 
ther a decree-holder, who has a charge on pro¬ 
perty, can apply under Order 21, Rule 89 
C. P. C. to set aside the court sale held in exe¬ 
cution at his or her own instance. The District 
Munsif answered the question in the affinnative 
but the learned District Judge took a different 
view and held that Order 21, Rule 89, C. P. C., 
did not apply to decree-holders. The charge- 
holder is the petitioner and is strenuously op- v 
posed by the auction-purchaser, who it may be 
mentioned, bought two acres and 97 cents of 
lands of which 77 cents were wet in the auction 
for only Rs. 192. 

(2) The charge-holders were a widow Jaya¬ 
lakshmi Ammal and her minor daughter, who 
in O. S. No. 417 of 1944, was granted mainten¬ 
ance with a charge on certain items of pro¬ 
perty. In execution, they brought this land to 
sale with this result. They filed two applica¬ 
tions. under Order 21, Rule 89 and also under 
Order 21. Rule 90. They obviously could not 
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prosecute both simultaneously in view of R. 89 

(2) and withdrew the application under R. 90. 

(3) Order 21, Rule 89 (1) has undergone 
more than one change. The old original Sec¬ 
tion in the Code was S. 310 (a) which read as 
follows: 

"Any person whose immovable property has 
been sold under this chapter may apply to 

have the sale set aside.” 

In — ‘Paresh Nath v. Nabogopal*, 29 
-) Cal. 1 a Full Bench of the Calcutta High Court, 
by a majority of four Judges to one held that 
a mortgagee came within the definition of a 
person whose immovable property has been 
sold. But in that case the mortgagee was not 
the decree-holder, who brought the property to 
sale. 

(4) Order 21, Rule 89 as it was enacted in 
the Code of 1908 read as follows: 

“Where immovable property has been sold in 
execution of a decree, any person, either 
owning such property or holding an interest 
therein by virtue of a title acquired before 
such sale, may apply to have the s*le set 
aside” 

A decision in point under this rule is — 'Aden- 
na v. Chinna Ramayya’, 51 Mad. 770, a Bench 
decision of this court in which Madhavan Nair 
and Curgenven JJ. held that a lessee, subject 
to whose lease immovable property was sold in 
court auction, can apply under O. 21, Rule 89 
to have the sale set aside. There is an inter¬ 
esting observation in the judgment, which con¬ 
sidered the scope of Order 21, Rule 89 to the 
following effect: 

“Any more restricted meaning would appar¬ 
ently limit resort to the rule to the judgment 
debtor or to one of several joint judgment 
J debtors, or in the very unusual case of the 
mortgagee decree-holder applying to have the 
sale under his own decree set aside.” 

It is not clear from that decision what led the 
learned Judges to refer to the last alternative 
category of case. Nor can the learned advo¬ 
cate, who relies on this decision, refer me to 
any case in which the mortgagee decree-holder 
was held to be entitled to apply under O. 21. 
Rule 89 to set aside a sale in execution under 
his own decree. 

(5) Order 21, Rule 89, as it now stands reads 
as follows: 

“Where immovable property has been sold in 
execution of a decree, the judgment-debtor, 
or any person deriving title from the judg¬ 
ment-debtor, or any person holding an inter¬ 
est in the property may apply to have the 
sale set aside.” 

As the Rule stands, the first point for deter¬ 
mination is whether the charge-holders fall 
into one of the alternative categories of persons 
entitled to file such an application, that is, of 
persons holding an interest in property. Mr. 
Lakshminarayana Reddy, who has argued for 
the auction-purchaser with persistence and at 
, some length referred me to some decisions, 
which differentiate between a mortgage, a 
charge and a lease. 

I am in complete agreement with the differ¬ 
entiation made in those decisions. There can, 
however, be no doubt that as regards a mort¬ 
gage, charge, and a lease, the mortgagee, 
charge-holder and the lessee all have an inter¬ 
est in the property mortgaged, charged or leas¬ 
ed. Nor can there be any doubt of the eligibi¬ 
lity of the charge-holder to file an application 
under Order 21, Rule 89 in cases where pro¬ 
perty is brought to sale on which he has a 


charge by another decree-holder and not by 
himself. 

(6) The interesting point then arises whe¬ 
ther the charge-holder is precluded from apply¬ 
ing under Order 21, Rule 89 because he is 
bringing the application in execution of a decree 
at his own instance. The learned District 
Judge has carefully considered the peculiarity 
in the result, namely that if a decree-holder 
himself is allowed to make the deposit and 
set aside the execution sale for which he has 
applied under Order 21, Rule 89 (1) he merely 
deposits the money, withdraws it and pays it! 
himself. No doubt, under Order 21, Rule 89 
(l)(b) the deposit is for payment to the decree- 
holder. 

I am unable, however, to see anything in 
this result, which precludes a decree-holder 
from applying under O. 21. Rule 89 (1), if ho 
is a person who has an interest in the property 
he has brought to sale, apart from his attach¬ 
ment of the property in execution of his own 
decree. It cannot, in my view, be possibly said 
that a charge-holder has no interest in the 
charged property, in particular, a widow, who 
is vitally interested in it for the payment of 
her future maintenance. This is obviously a 
case in which the widow was greatly dissatis¬ 
fied with the low price this land fetched in 
court sale and wanted to have the court sale 
set aside whether under Order 21, Rule 89 or 
under Order 21, Rule 90. She filed applications 
under both sections and appears to have been 
legally advised that she was entitled to press 
her application under the former section as a 
person holding an interest in the property. 

(7) I am unable to agree with the learned 
District Judge in his view that Order XXI, 
Rule 89 is confined only to judgment-debtors or 
persons deriving interest from them. This 
would nullify or render nugatory the last alter¬ 
native category of persons entitled to apply 
under Order 21, Rule 89 (1). This is a pecu¬ 
liar type of case in which a section, which 
primarily contemplated applications by judg¬ 
ment-debtors or persons holding from them, 
has been so worded — in my view, intentionally 
so worded — as to confer a right of filing 
applications under this section to all persons 
holding an interest in the property, although 
they may be mortgagee decree-holders, or charge- 
holders. and even in execution of the decree 
which they have obtained. 

(8) This petition is allowed with costs 
throughout. The order of the learned District 
Judge is set aside and that of the learned Dis¬ 
trict Munsif restored. 

C.R.K./A/V.RB. Petition allowed. 


A. I. R. 1952 MADRAS 807 
RAJAGOPALAN J. 

Balusu Prabhakara Pattabhi Ramarao, Ap¬ 
pellant v. Chintapalli Venkata Subbama, Res¬ 
pondent. 

A. A. A. O. No. 88 of 1950, D/- 23-11-1951. 

Civil P.C. (1908) S. 60(1) (c) — Agriculturist 
— Cultivation of land through agency. 

Where the judgment-debtor is depen¬ 
dent for her living upon the cultivation of 
the lands and is unable to maintain her¬ 
self otherwise, the fact that the whole of 
this cultivation is carried on through paid 
servants does not make her any the less 
an agriculturist within the meaning of S. 
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Union of India v. S. P. 

60(1) (c). AIR 1937 Mad. 551 FB Ref. 

(Para 3) 

Anno: C.P.C. S. 60 N. 10. 

M. P. Somasundaram, for Appellant; D. Nara- 


saraju, for Respondent. 

REFERENCE . / Para 

C37) ILR (1937) Mad. 777: (AIR 1937 
Mad 551 FB) 3 


JUDGMENT: The appellant was the decree- 
holder in O.S. No. 130 of 1947 and the respon¬ 
dent in appeal was one of the judgment 
debtors. When four items of property belong¬ 
ing to the judgment debtor, respondent in this 
appeal, were attached in execution of the. de¬ 
cree, she applied for exemption of those items 
from attachment under S. 60(1) (c) of the 
Civil Procedure Code. There was little dispute 
about item A even in the trial court. The 
learned District Munsif held that the judgment 
debtor was entitled to the benefit of clause (c) 
but <pnly with respect to item l x the house 
and item 2, the vacant site attached to the 
house, but not with reference to item 3, a de¬ 
tached vacant site. Against that order of the 
learned District Judge, the decreeholder has 
preferred this appeal. 

(2) The learned District Judge has found 
that the judgment debtor, Venkatasubbamma, 
had a small piece of agricultural property of 
her own. Besides, she cultivated 13 acres of 
land on lease. In fact she was a joint lessee 
in the Kadappas executed in favour of the 
decreeholder himself. These findings of fact 
are binding upon me in second appeal. 

(3) Learned counsel for the appellant con¬ 
tends that in view of the admission of the 
judgment debtor’s husband examined as P. W. 
1, that the judgment debtor herself never came 
out of the house and never herself actually 
cultivated any portion of the lands in her 
possession, she could not be an agriculturist 
within the meaning of S. 60(1)(c) of the Civil 
Procedure Code. Learned counsel relied upon 
‘Lakshmayya v. Official Receiver, Kistna\ ILR 
(1937) Mad. 777. The Full Bench no doubt 
said, 

“An agriculturist within the meaning of Sec. 

60(1) (c) C.P.C. must be a tiller of the soil 

really dependent for his living on tilling the 

soil and unable to maintain himself other¬ 
wise.” 

The learned Judges did not lay down as one 
of the conditions that the person claiming the 
benefit of S. 60(1) (c) Civil Procedure Code 
must himself or herself actually cultivate the 
land, and the cultivation of the land through 
any agency in part or in whole would be suffi¬ 
cient to take him or her outside the scope of 
S. 60(1) (c) Civil Procedure Code. Applying 
the test formulated by the Full Bench in the 
case cited above it has to be found that the 
judgment debtor Venkatasubbamma in this 
case “is dependent upon the cultivation of the 
lands and is unable to maintain herself other¬ 
wise.” That the whole of this cultivation is 
carried on through paid servants does not 
make her any the less an agriculturist within 
the meaning of Sec. 60(1) (c) Civil Procedure 
Code. She is still dependent upon the lands, 
and but for the lands and the income therefrom 
she will be unable to maintain herself is the 
finding of fact recorded by the learned District 
Judge. 

(4) The second appeal fails and is dismissed 

with costs. (Leave to appeal is refused). 
C.R.K./B/V B.B. Appeal dismissed. 


Natar.ua (SubbaBao J .) 

A.I.R. 1952 MADRAS 808 
SUBBA RAO J. 

Union of India, owning the South Indian 
Railway by the General Manager, Petitioner v. 
S. P. Nataraja Sastrigal and others, Respondents, 
writ Petn. No. 731 of 1951, D/- 13-2-1952. 

t Constitution of India, Art. 226 — Other 
effective remedy open — Payment of Wages Acl 
(1936), Ss. 16 and 17. 

A combined reading of the provisions of 
Sec. 16 and Sec. 17 of the Payment of Wages 
Act indicates that for the purpose of the 
pecuniary limit the total amount awarded 
by the Commissioner in a single application 
is the guiding factor. In a single appli¬ 
cation. whether filed by one employee 
or by employees belonging to the same 
unpaid group, the Commissioner can direct 
payment of wages or award compensation. 
When a single application can be filed by an 
unpaid group, it is reasonable to hold that 
for the purpose of appeal, the total amount 
awarded in that application should be taken 
into consideration. Clause (a) of S. 17 (1) 
confers a right of appeal on an employer 
if the total amount directed to be paid by 
him in a single application should exceed 
Rs. 300. The absence of the words “unpaid 
group” in Clause (a) will not establish that 
in the case of an employer the totals amount 
paid by him to each of the employees alone 
should exceed Rs. 300. As the employer has 
a right of appeal to the Court of Small 
Causes against the order of the Commis¬ 
sioner, the writ of certiorari asked for will 
not issue when the petitioner employer who 
has got an adequate remedy has not 
availed himself of it. (Para 5) 

Anno: Payment of Wages Act, S. 17 N. 1. 

S. S. Ramachandra Aiyar, for Petitioner; R. 
Desikan, for (Nos. 1 and 2) and Govt. Pleader 
(for No. 3), for Respondents. 

ORDER: This is an application for issuing a 
Writ of Certiorari to quash the order of the 
Additional Commissioner for Workmen’s Com¬ 
pensation, Madras. 

(2) The respondents, S. P. Nataraja Sastrigal 
and S. Padmanabha Rao, were assistant 
Masters in the South Indian Railway each in 
charge of Northern area School and Eastern 
area school respectively, of the Golden Rock 
colony. They were allowed to draw a duty 
allowance of Rs. 2 each per mensem. The 
appointments were made on 5-7-1941. Subse¬ 
quently their designation was changed to that 
of head masters. In the year 1950, the Central 
Pay Commission sanctioned a revised scale of 
pay and allowance to the head masters which 
was to be given retrospective effect from 
January 1947. In implementation of the sbove, 
the duty allowance of the head masters was 
raised to Rs. 15 per month. After the revision 
of the scales of pay, C. S. Krishnamurthy Aiyar 
and M. G. Venkatarama Aiyar in whose places 
the resoondents were appointed, were posted 
as head masters of the said two elemental^ 
schools. The respondents were reverted to their 
posts as assistant masters and posted to work 
in the High Schools and Elementary Schools 
respectively. 

As they were reverted to their original posts 
they were ordered not to draw the special pay 
of Rs. 15 per mensem. Pursuant to that order, 
their wages were reduced by Rs. 15 per men¬ 
sem. There was also a proportionate reduction 
in their dearness allowance by another sum 
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of Rs. 5. They applied by a group application 
under Sec. 15(2) and Sec. 16 of the Payment 
of Wages Act, 1936, for payment of their 
delayed wages and also for compensation. They 
estimated their relief in a sum of Rs. 310-10-8. 
The Additional Commissioner for Workmen’s 
Compensation allowed their claims. The Union 
of India has filed the present application for 
issuing a writ of certiorari to quash that order 
of the Commissioner. 

(3) Learned counsel for the petitioner con¬ 
tended that the Additional Commissioner for 
Workmen’s Compensation, Madras, had no juris¬ 
diction to question the validity of any reversion 
or transfer made by the administration of any 
of their employees but that his jurisdiction 
was confined to direct the refund to the 
employed person of the amount deducted, or 
the payment of the delayed wages, together with 
the payment of such compensation as the 
authority may think fit, within the prescribed 
limit only on the basis of his existing appoint¬ 
ment. But learned counsel for the respondents 
raises a preliminary objection and contends that 
the writ would not issue as the petitioners have 
an effective remedy by way of an appeal to 
the Court of Small Causes against the order of 
the Commissioner and that they had not pre¬ 
ferred the same. 

(4) To appreciate the preliminary objection, 
the following two relevant provisions of the Act 
may be read: 

“Sec. 16 (1) Employed persons are said to 
belong to the same unpaid group if they are 
borne on the same establishment and if their 
wages for the same wage-period or periods 
have remained unpaid after the day fixed by 
Sec. 5. 

(2) A single application may be presented 
uhder Sec. 15 on behalf of or in respect of 
any number of employed persons belonging to 
the same unpaid group, and in such case the 
maximum compensation that may be awarded 
under sub-sec. (3) of Sec. 15 shall be ten 
rupees per head. 

(3) The authority may deal with any 
number of separate pending applications, pre¬ 
sented under Sec. 15 in respect of persons 
belonging to the same unpaid group, as a 
single application presented under sub-sec. 
(2) of this section, and the provisions of that 
sub-section shall apply accordingly. 

“Sec. 17. (1) An appeal against a direction 
made under sub-sec. (3) or sub-sec. (4) of 
Sec. 15 may be preferred, within thirty days 
of the date on which the direction was made, 
in a Presidency-town, before the Court of 
Small Causes and elsewhere before the 
District Court: 

(a) by the employer or other person respon¬ 
sible for the payment of wages under 
Sec. 3, if the total sum directed to be 
paid by way of wages and compensation 
exceeds three hundred rupees, or 

(b) by an employed person, if the total 
amount of wages claimed to have been 
withheld from him or from the unpaid 
group to which he belonged exceeds fifty 
rupees, or 

(c) by any person directed to pay a penalty 
under sub-sec. (4) of Sec. 15. 

(2) Save as provided in sub-sec. (1). any 
direction made under sub-sec. (3) or sub-sec. 

(4) of Sec. 15 shall be final.” 

(5) Under Section 16 of the Act a single 
application may be filed on behalf of any 
number of employed persons belonging to the 
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same unpaid group, and even if a number of 
applications are filed by members belonging to 
the same unpaid group, the Commissioner is 
authorised to consolidate them and treat them 
as one application. Under Sec. 17, an employer 
as well as an employee can file an appeal against 
the order of the Commissioner to the Court of 
Small Causes. Section 17 (1) (a) restricts the 
right of appeal at the instance of the employer 
only to cases where the total sum directed to 
be paid by way of wages and compensation 
exceeds three hundred rupees. A combined' 
reading of the provisions of Sec. 16 and Sec. 17 
of the Act indicates that for the purpose of the 
pecuniary limit the total amount awarded by 
the Commissioner in a single application is the 
guiding factor. In a single application, whether 
filed by one employee or by employees be¬ 
longing to the same unpaid group, the Commis¬ 
sioner can direct payment of wages or award 
compensation. 

When a single application can be filed by an 
unpaid group, it is reasonable to hold that for 
the purpose of appeal, the total amount 
awarded in that application should be taken into 
consideration. That this is so is clear from the 
provisions of Sec. 17 (1) (b), for under that pro¬ 
vision, in the case of an employee, the total 
amount of wages claimed to have been with¬ 
held from him or from the unpaid group to 
which he belonged would govern the right of 
appeal by him. If in the case of an employee 
the total amount of wages withheld fiom him. 
as well as from the other members of the 
unpaid group, governs the right of appeal, there 
is no reason why in the case of an employer, in 
the same application, different considerations 
should prevail. But it was said that clause (b) 
of See. 17 (1) itself makes the distinction. The 
presence of the words “unpaid group” in clause 
(b) and their absence in clause (a) was strongly 
relied upon in support of the contention that in 
the case of an employer the total sum paid 
only to one employee should exceed Rs. 300. 
In my view no such inference flows from the 
absence of the said words in clause (a). f 
Cl. (a) of S. 17(1) confers a right of appeal on an 
employer if the total amount directed to be] 
paid by him in a single application should' 
exceed Rs. 300. 

As he is directed to pay a sum exceeding 
Rs. 300 awarded in a single application and as 
that fact confers on him a right of appeal, the 
legislature perhaps thought that it would be 
unnecessary to state further that that amount 
should be the total amount payable to the 
entire unpaid group. The employer satisfies 
the pecuniary limit conferring a right of aopeat 
on him and it is irrelevant to consider for that 
purpose how and in what proportion that 
amount was shared by the recipients. But in 
the case of an employee, it is necessary ta 
state in the provision that the amount paid on 
behalf of the entire group would govern his 
right of appeal; for, otherwise it may lend 
scope for the argument that the employee pre¬ 
ferring the appeal must satisfy the condition. 

Therefore the absence of the words “unpaid 
group in clause (a) will not establish that in 
the case of an employer the total amount paid 
by him to each of the employees alone should 
exceed Rs. 300. I therefore accept the preli¬ 
minary objection and hold that the petitioner^ 
had a right of appeal to the Court of Small 
Causes against the order of the Commissioner. 
The writ asked for will not issue as the peti¬ 
tioners who have got an adequate remedy have 
not availed themselves of it. In this view it is 
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not necessary to express my opinion on the 
question raised by the learned counsel for the 
petitioners. This application is therefore dis¬ 
missed with costs — Advocate's fee, Rs. 100/-. 
C.R.K./B/D.H. Application dismissed. 
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Akhandala Kurup, Petitioner v. Damodara 
Kurup and others. Respondents. 

Civil Revn. Pctn. No. 1492 of 1951, D/- 
14-3-1952. 

Court fees Act (1870) S. 7 (iv-A); Sch. II, 
Art. 17-B (Mad.) — Suit for partition of family 
property — Existence of earlier partition — 
Plaintiff ‘eo nomine’ party to it. though as minor 
represented by mother — Plaintiff can ignore 
the previous partition deed and is not bound 
to set it aside — Suit need not be valued as 
one for cancellation of previous partition — 
Suit can be valued as one for partition as if there 
was no previous partition — Section 7 (iv-A) 
CMad) is not an impediment to the valuing of 
the plaint — Such items as are assessed to 
land revenue as ryotwari land need be valued 
at ten times the revenue payable — Improve¬ 
ments on such property, whether buildings or 
trees need not be separately valued. AIR 1943 
Mad 427; AIR 1950 Mad 832 Relied on; AIR 
1941 Lah 152 FB; AIR 1940 Mad 113 FB; AIR 
1936 Mad 411; AIR 1926 Mad 122 Considered. 

(Paras 1, 3) 

Anno: Court fees Act, S. 7(iv)(b) N. 1, 3, 4, 8; 
S. 7 (iv-A) (Mad) N. 1: Sch. II Art. 17-A (Mad) 
N. 1; Art. 17(vi) N. 10. 

K. N. Karunakaran, for petitioner; A. K. 
Balakrishnan, S. M. Mohiuddin and K. P. 
Ramakrishna Iyer, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 


(’41) ILR (1941) Lah 308: (AIR 1941 
Lah 152 FB) 2 

(’26) AIR 1926 Mad 122: (90 Ind Cas 843) 3 

(’36) 70 Mad LJ 398: (AIR 1936 Mad 411) 3 

(’40) ILR (1940) Mad 259: (AIR 1940 Mad 
113 FB) 3 


(’43) 1943-1 Mad LJ 249: (AIR 1943 Mad 427) 1 
(’50) 1950-1 Mad LJ 408: (AIR 1950 Mad 832) 1 
(’50) C. R. P. No. 1950 of 1950 (Mad) 4 

ORDER: The only question that has to be 
decided is as regards the court fee payable on 
the plaint. The learned Subordinate Judge, 
relying upon earlier decisions of this court, 
such as — ‘Kuppuswami Goundan v. Mari 
Goundan’, 1943 -1 Mad. L. J. 249 and — ‘Rama- 
swami v. Kunjammal’, 1950-1 Mad LJ 408 came 
|to the conclusion that the plaintiff is not bound 
to set aside the partition deed and that he can 
simply ignore the existence of an earlier parti¬ 
tion. In these circumstances. S. 7 (iv-A) of the 
Court-fees Act is not an impediment to the 
valuing of the suit. Nothing has been urged 
before me by the respondents to show that this 
conclusion arrived at by the learned Judge is 
not sustainable either on the principle decided 
Jin the cases mentioned, or under any other sta¬ 
tutory provision. 

(2) The petitioner’s Counsel urges that when 
once he is able to ignore the existence of the 
previous partition of 1938. it is as if there has 
been no partition at all which would result in 
the properties being relegated to the position 
which they occupied prior to the alleged void 


partition. Antecedent to 1938, according to the 
plaintiff himself, and the other members of the 
joint family were in joint possession of the 
family properties and the suit for partition 
could be filed on the footing that antecedent 
jointness of possession should be converted into 
separate possession. On that basis Art. 17-B of 
tiie second schedule of the Court-fees Act 
which provides for a fixed court-fee in such 
suits is the provision of law applicable. Even 
if that position is untenable, according to the 
petitioner’s counsel, the plaintiff should be 
deemed to be a tenant in common with other 
members of the erstwhile family after a divi¬ 
sion in status has taken place. To a partition 
suit filed by such a tenant in common, a Full 
Bench of the Lahore High Court in — ‘Moham¬ 
mad Sohail v. Gulam Rasul’, I.L.R. (1941) Lah 
308 (FB) has applied the same principle as 
would pertain to a suit for partition where 
there has been no such conversion of coparce¬ 
nary into a tenancy in common. Tekchand J. 
in delivering the judgment of the Full Bench 
observed that the reasons as to why a suit by 
a coparcener for partition should fall within 
clause (vi) of Art. 17 of the Second Schedule 
to the Court-fees Act (Art. 17-B of the Madras 
amendment) should apply equally to a suit by 
a co-owner who is only a tenant in common. 
The learned Judge observed: 

“In either case, the relief sought is the change 
in the mode of enjoyment of joint property 
of which the plaintiff ‘ex hypothesi’ is in 
joint possession and it is not possible to esti¬ 
mate at money value the subject matter in 
dispute. It makes no difference for this 
purpose that in one case the joint property is 
held by the parties “as joint tenants", while 
in the other they own it as “tenants in com¬ 
mon." And in the latter class of cases, it is 
again, immaterial that the parties are gov¬ 
erned by the Mohammadan law, or that they 
do or do not belong to the same family.” 

Mr. Karunakaran for the petitioner urges that 
this dicta contained in the Full Bench case 
must be applied to a case where the plaintiff is 
entitled to ignore the partition thereby placing 
himself in the position as if there had been 
no partition at all. But the real difficulty in 
this case arises from the fact that the plaintiff 
in paragraphs 6 and 7 of the plaint admits the 
existence of an earlier deed to which he was ‘eo 
nomine’ a party though as a minor represented 
by his mother as guardian. 

(3) On the other hand Mr. K. P. Ramakri- 
shna Aivar for the contesting respondents re¬ 
lies upon the Full Bench decision in — ‘Rama- 
swami v. Rangachariar’, I.L.R. (1940) Mad 259 
(FB) as well as the observations contained in 
— ‘Sellammal v. Jothimani Nadar’, 70 Mad. LJ 
398. In the Full Bench case the majority 
Judges constituting the Full Bench held that 
where in a partition of joint Hindu family pro¬ 
perty the plaintiff has impleaded alienees from 
the joint family and contested the validity of 
their alienations, the proper way of valuing the 
suit is that in respect of the general relief for 
partition and delivery of the plaintiff’s share, 
the provision in the Court-fees Act which was 
applicable was Art. 17-B of the second sche¬ 
dule to the Act and that in respect of aliena¬ 
tions made and property having passed over 
to the possession of third parties, the suit 
should be valued under S. 7 (v) of the Court- 
fees Act. In the latter case Varadachanar J. 
considered a case where two sons of a Hindu 
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father filed a suit for partition and claimed 
that the properties which had been assigned by 
their father in favour of their step mother 
were in fact joint family properties and should 
be brought into the hotchpot for partition even 
though there had been an earlier partition of 
the remaining properties and held that court- 
fee on the plaint was leviable under Sec. 7, 
clause (v) of the Court fees Act. Though the 
facts in that case have some resemblance to 
those we have to consider now, it seems to me 
that they are not ‘ad idem’. 

Somewhat allied to the present case is the 
decision in — ‘Suryanarayana v. Seshayya’, AIR 
1926 Mad. 122 where Odgcrs J. discussed the 
; question of courtfee payable in a suit where 
■ the plaintiff admitted partial partition of joint 
family properties but at the same time con¬ 
tended that since the rest of the properties re¬ 
mained joint he was in constructive possession 
of the same along with the other members of 
the family. To such a case the learned Judge 
applied Art. 17-B of the Second schedule. What 
was decided was that the correct mode of 
regarding the relief claimed in suits for parti¬ 
tion of properties of a joint Hindu family 
which had already divided some of its proper¬ 
ties is that it is merely a prayer to change the 
form of enjoyment and can only be valued by 
deducting, from the value of the plaintiff’s share 
as ascertained in the partition, the value of his 
beneficial enjoyment as coparcener before parti¬ 
tion. In such a case therefore it is impossible 
to estimate the money value of the suit. Arti¬ 
cle 17-B alone should therefore be held to be 
applicable. If the plaintiff had. in the plaint, 
alleged that he was in joint possession of any 
item of the joint family property along with 
the other members, then this decision of Odgers 
J. would be applicable. But I am not able to 
find any allegation in the plaint where it is 
stated that he is in joint possession with the 
other members of the family of at least one 
item of the family property. On the plaint as 
it stands, I cannot say that the learned Judge 
was wrong in directing court-fee to be paid on 
the basis he did with regard to the relief for 
partition. But it seems to me that such of the 
items as are assessed to land revenue as ryot- 
wari land need be valued only at ten times 
the revenue payable. The improvements on 
such property, whether they are buildings' or 
trees, need not be separately valued. 

(4) My attention was drawn to the judgment 
in — ‘C. R. P. No. 1950 of 1950’, in which my 
learned brother Basheer Ahmed Sayeed J. has 
held that in somewhat similar circumstances in 
relation to a Marumakattayam tarwad, court-fee 
was payable under Art. 17-B of the second 
schedule of the Court fees Act. But it is seen 
from that judgment that the plaintiffs who 
claimed partition were not ‘eo nomine’ parties 
to the previous partition deed at all. Further 
they were claiming maintenance on the basis 
that they were in joint possession with the 
defendants. If the plaintiff here had asserted 
in the plaint that there was joint possession, 
constructive or otherwise, of at least some por¬ 
tion of the property, Art. 17-B would be the 
proper provision of law. But in the absence 
of any such allegation, I find it difficult to hold 
that on the averments in the plaint joint pos¬ 
session can be maintained. It is ooen to the 
plaintiff to suitably amend the plaint, if so 
advised, and then claim that the court-fee paid 
is correct. But if no such amendment is made, 


the order of the lower court cannot be dis¬ 
turbed. In any event the plaintiff is not bound 
to pay court-fee on the buildings on lands 
which are assessed to land revenue. 

(5) With these observations this revision peti¬ 
tion is dismissed but in the circumstances with¬ 
out costs. 

C.R.K./B/R.G.D. Revision dismissed 
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Poosarla China Appalanarasimhalu, Petitioner 
v. Board of Revenue, Chepauk, Madras, Respon¬ 
dent. 

Writ Petn. No. 734 of 1951, D/- 11-2-1952. 

Stamp Act (1899), S. 57 — Scope of power 
and duty of Revenue Board under Section. 

The power contained in S. 57 is in the 
nature of an obligation or is coupled with 
an obligation and can be demanded to be 
used also by the parties affected by the 
assessment of the Stamp duty. The power 
to make a reference under S. 57 of the 
Act is not for the benefit of the Revenue 
Authority. It is coupled with a duty cast 
upon him. as a public officer, to do the right 
thing, and when an important and intri¬ 
cate question of law in respect of the con¬ 
struction of a document arises, as a public 
servant it is his duty to make the refer¬ 
ence. If he omits to do so, it is within the 
power of the Court to direct him to dis- 

n^ y “ d make a reference. 
AIR 1950 SC 218, Foil. (Para 3) 

Anno: Stamp Act S. 57 N. 1 Pts. 2c. and 2b. 

E Venkatesam and E. L. Bhagiratha Rao, for 
Petitioner; Vepa P. Sarathy, for Govt. Pleader, 
for Respondent. 

REFERENCE. /Para 

(’50) 1950-2 Mad LJ 564: (AIR 1950 SC 218) 3 

ORDER: This is an application for the 
issue of a writ of mandamus or other appro¬ 
priate writ for directing the Revenue Board of 
Madras to refer the case to the High Court 
under S. 57 of Act II (2) of 1899. 

(2) One Chinna Brahmajee and another Pedda 
Brahmajee were brothers. The petitioner is the 
son of Chinna Brahmajee. Parvateesam and 
Snramamurthi are the sons of Peda Brahmajee 
There was a partition between the two 
branches. Lists were prepared and they were 
reduced to writing on 1-7-1946. Sriramamurthi 
produced the lists before the Commercial Tax 
Officer. Vizagapatam, in connection with some 
enquiry there. The Commercial Tax Officer 
impounded the instrument under S. 33 of the 
Indian Stamp Act and forwarded it to the 
D t 6 5 U i y C° i llec,or ; Narasapatam, for collection 
of deficit stamp duty and penalty. The Revenue 
Divisional Officer held that the document was 
a partition deed and, therefore, required to be 
stamped as a partition deed. He directed Sri- 
ramamurthi to pay a sum of Rs. 4590 made up 
of deficit stamp duty payable on the document 
and v th l, P enalty imposed thereon. Srirama- 
murthi filed a petition before the Revenue Divi¬ 
sional Officer on 23-12-1947 questioning the 
correctness of the decision and also contending 
that the stamp duty and the penalty should be 
collected not only from him, but from the 
other sharers. 
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The Revenue Divisional Officer, after giving 
notice to the parties concerned, reviewed his 
order and fixed the deficit stamp duty at a 
sum of Rs. 1252-8-0 and the penalty at a sum 
of Rs. 6262-8-0, and directed the Tahsildar. 
Chodavaram, to collect the said amounts from 
all the sharers. The petitioners preferred an 
appeal to the District Collector of Vizagapatam 
and against the said order of the Revenue 
Divisional Officer. The District Collector agreed 
with the Revenue Divisional Officer and dis¬ 
missed the appeal. When a revision was filed 
to the Revenue Board of Madras, that was dis¬ 
missed on the ground that they saw no reasons 
to interfere. The petitioner then filed an appli¬ 
cation before the Revenue Board under S. 57 
of the Indian Stamp Act requesting them to 
refer the case to the High Court for decision. 
The Revenue Board again held that it saw no 
reason to comply with the request of the peti¬ 
tioner. The present petition is filed for pur¬ 
poses of directing the Revenue Board to refer 
the case to the High Court. 

(3) The scope of the powers and the duty of 
the Revenue Board under S. 57 of the Act has 
been clearly stated recently by the Supreme 
Court in — ‘Chief Controlling Revenue Autho¬ 
rity v. Maharashtra Sugar Mills Ltd’, 1950-2 
Mad. L. J. 564 (S.C.). The headnote in that 
case clearly brings out the salient features of 
the judgment. It reads: 

"The power contained in S. 57 of the Stamp 
Act is in the nature of an obligation or is 
coupled with an obligation and can be 
demanded to be used also by the parties 
affected by the assessment of the Stamp duty. 
The power to m«ake a reference under S. 57 
of the Act is not for the benefit of the Reve¬ 
nue Authority. It is coupled with a duty 
cast uoon him, as a public officer to do the 
right thing, and when an important and in¬ 
tricate question of law in respect of the con¬ 
struction of a document arises, as a public 
servant it is his duty to make the reference. 
If he omits to do so. jt is within the power 
of the Court to direct him to discharge that 
duty and make a reference/’ 

The question, therefore, is whether, in the pre¬ 
sent case, important questions of law arise and 
whether the Revenue Board did not discharge 
their duty under the provisions of S. 57 of the 
Act 

(4) The learned Government Pleader contend¬ 
ed that the point that arose in the case was 
the construction of a document and when once 
the construction put upon the document by the 
Revenue Board was correct, the Revenue 
Authorities had a clear right under the Act to 
recover the deficit stamp duty and the penalty 
imposed from all the parties to the document 
whereas the learned counsel for the petitioner 
argued that three substantial questions of law 
arose in the case and that this was a fit case 
for the Revenue Board to refer the case to the 
High. Court for decision. 

(5 ) The three questions that arose for deci¬ 
sion were stated by the Collector aS follows: 

"1. Whether the document in question is not 
an instrument of partition within the mean¬ 
ing of S. 2 (15) of the Indian Stamp Act and 
is not. therefore, liable to stamp duty or 

penalty; t . . 

2. Whether P. Sriramamurthi, one of the co- 
sharers, being the person that produced the 
document before the Commercial Tax Officer, 
he alone was the person who could be pro¬ 
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ceeded against for the realisation of the duty 
and penalty and that it was not right to 
order collection from all the three brothers in 
equal shares; and 

3. Whether the Revenue Divisional Officer, 
having called upon Sriramamurthi to pay the 
stamp duty and penalty by his order dated 
6-1-1947, was not justified in subsequently 
reviewing the same by means of his order 
dated 13-7-1948, in which the appellant and 
the other two brothers were asked to pay the 
stamp duty and penalty in equal shares.” 

(6) Tne Collector held against the petitioner 
on all the points. 

(7) After hearing the learned counsel appear¬ 
ing for the petitioner and for the Revenue 
Board, 1 am of the view that the questions 
raised are substantial questions of law and the 
Revenue Board should have referred the matter 
to the High Court under S. 57 of the Act. As 
the case will be referred to the High Court for 
decision, I think it is not advisable or even 
necessary to express my opinion on the three 
questions raised. I, therefore, direct the Reve¬ 
nue Board to refer the aforesaid three ques¬ 
tions to the High Court under S. 57 of Act II 
(2) of 1899 within a month after the service 
of the writ. The petitioner will have his costs. 
Advocate’s fee Rs. 100. 

C.R.K./B/V.R.B. Order accordingly. 
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MACK AND SOMASUNDARAM JJ. 

In re Mathali Goundar. 

Ref. Trial No. 48 of 1951 and Criminal Ap¬ 
peal No. 386 of 1951, D/- 14-11-1951. 

Criminal P. C. (1898), S. 342 (1) — Failure 
of Sessions Judge to ask questions to accused. 
Where all the circumstances have been 
put in the Committing Magistrate’s Court 
and no circumstances on which the Ses¬ 
sions Judge relies appear in the evidence 
in the Sessions Court, which have not al¬ 
ready appeared in the committing Court 
and which have not been put to the 
accused, it cannot be said that S. 342 has 
not been complied with because the 
Sessions Judge himself has not put sepa¬ 
rate simple questions to the accused which 
he should do in order to observe the de¬ 
meanour of the accused explaining the in¬ 
criminating circumstances alleged against 
him. AIR 1951 SC 441. Disting, AIR 1952 
Mad. 177 Ref. to. ^ ^ (Para 10) 

Anno: Cr. P.C. S. 342 N. 20 Pts. 1 to 3. 

K. S. Sundaram, for Accused; Asst. Public 
Prosecutor, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 
(’51) 1951 SCJ 518: (AIR 1951 SC 441): 

52 Cri LJ 1491 4-9 

(’51) 1951-2 Mad LJ 423: (AIR 1952 

Mad 177): 1952 Cri LJ 385 4-9 

SOMASUNDARAM J.: The Additional Ses¬ 
sions Judge of Salem has found the accused 
guilty of murder of one Sellappa Goundan, 
uncle of the accused and sentenced him to 
death. 

(2) The occurrence is said to have taken 
place adjoining the road which leads to San- 
kari railway station near a betel ‘mundy un 
the night of 19th October 1950 at about 10 
p. m. P. Ws. 7 and 12 who were living near 
the ‘mundy’ heard cries "Aiyo, water watei . 
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They came out each with a lantern and found 
the deceased SeUappa Goundan sitting on a cot 
in front of the ‘mundy’ under a ‘pandal’ with 
a spear in his hand which is M. O. 1 in the 
case. His ‘dhoti* was bloodstained. They gave 
him water and as the deceased wanted that 
word should be sent to his wife, P. W. 7 sent 
P. W. 8, one of the boys working in the mundy, 
to go and fetch his wife. He went and told 
the wife of the deceased (P. W. 1) that her 
j husband was lying on a cot in front of the 
mundy with a wound on his abdomen and that 
he was sent by P. W. 7 to inform her. 

P. W. 1 then, with the assistance of her 
brother (P. W. 3) who is also her son-in-law 
engaged a cart and came to the scene with 
her daughter, P. W. 2. aged about 9 years and 
her son, P. W. 5, aged about 6 years. They 
saw Sellappa Goundan lying on a cot with a 
bleeding injury in the abdomen. They also 
saw a spear underneath the cot. They found 
P. Ws. 7 and 12 present there and also a 
woman called Pavayee (the wife of the ac¬ 
cused). P. W. 1 questioned her husband as to 
how he came by the injuries and the deceased 
stated that the accused had stabbed him with 
the spear, M. O. L, which was lying nearby. 
P. W. 12 suggested that the deceased may be 
taken to the hospital. The cot was. therefore, 
carried up to the road and kept there waiting 
for a jutka or other transport to be brought. 

(3) In the meantime, P. W. l’s brother. 
(P. W. 3 who. as already stated, is also her 
son-in-law), was sent to fetch P. W. l’s mother’s 
sister. The wife of the accused. Pavayee who 
was staying there till then left the place. After 
f P. W. 3 left the scene. P. W. 1, her daughter 
P. W. 2, and her son P. W. 5, and one Pacha- 
yee who has not been called as a witness 
stayed there by the side of the cot. While they 
were so staying by the side of the deceased, 
the accused is said to have come again with 
a covering on his head and given four or five 
stabs in quick succession on the chest and 
other places with a weapon like M. O. 2. The 
deceased immediately collapsed on the spot. 
The accused then ran away in the southern 
direction. While the accused was stabbing, 
P. W. 1 who recognised him, shouted for help. 
No one came, but as the accused was going 
away from the scene he was met by P. W. 3 
coming in the opposite direction and the accus¬ 
ed is said to have chased P. W. 3 also and then 
left and run away. 

P. W. 3 came back to the scene to see his 
father-in-law dead. Later, after 11 p. m., P. W. 
9 also, on receiving information about the 
death of Sellappa Goundan, came to the scene. 
Though a number of these persons were pre¬ 
sent near the dead body none of them appears 
to have gone to the village munsif till next 
morning at about 7 a. m. The village munsif 
J recorded a statement from P. W. 9 who went 
' to give the information. The village munsif 
came to the scene of occurrence and was pre¬ 
sent till the Sub Inspector came and held the 
inquest. The accused was arrested on the 20th 
of October 1950, at about 2 p. m. at the Sankari 
shandy on the Edapadi road. The weapon. M.O. 
2, was found in the hollow of a tamarind tree 
on which the thatched shed of the father of 
the accused was built. On examination by the 
Chemical Examiner no blood was found on this 
weapon, though the spear was stained with 
human blood. 


(4-9) (His Lordship after discussing the evi¬ 
dence, held that tne accused was guilty of 
murder). The learned advocate raised a point 
that the Sessions Judge in tms case has not 
complied with the provisions of S. 342, Crimi¬ 
nal Procedure Code and therefore the trial is 
vitiated. In the Sessions Court the statement 
made by the accused before the committal 
court was read out to him and, after marking 
it as Ex. P. 5 and recording his answer that it 
is correct the Sessions Judge simply asked the 
accused whether he wished to say anything 
more. The accused said he had nothing to add; 
and then the learned Judge proceeded to ask 
if the accused had any defence witnesses, to 
which the accused said that he had none. In 
the committal court all the circumstances that 
appeared against the accused in the evidence 
given before the committing Magistrate were 
put to the accused and his answers were ob¬ 
tained from him. There is not a single cir¬ 
cumstance on which that court could rely on 
against the accused that was not put to the 
accused. In the Sessions Court no circumstance 
different from what appeared in the evidence 
in the committing court is found in the evidence 
given before the learned Sessions Judge. There 
has been no variation and the little variation, 
if any, was only in favour of the accused; so 
that all the circumstances that appeared in 
the evidence in the Sessions Court had been 
put to the accused by the committing Magis¬ 
trate as the same appeared in the evidence in 
the other court and the answers of the accused 
obtained thereon. 

The question for consideration is whether a 
Sessions Judge should again put all the ques¬ 
tions to the accused and record the answers 
from him. The learned advocate relied on two 
decisions in support of his contention, one of 
which is the decision of a Bench of this Court 
in — ‘Sagili Solomon, in re*, (1951)-2-Mad L J 
423 and the other a decision of the Supreme 
Court in — Tara Singh v. The State’, 1951 
S C J 518. In view of the decision of the Sup¬ 
reme Court, it is unnecessary to refer to the 
decision of this court reported in — ‘Sagili 
Solomon, in re’, (1951)-2-Mad L J 423. In the 
ease before the Supreme Court the scope of 
S. 342, Criminal Procedure Code was consi¬ 
dered; and the learned Judges pointed out how 
the circumstances which the Sessions Judge 
relied on did not appear in the evidence before 
the committal court, but appeared only in the 
evidence before the Sessions Judge. This is 
what their Lordships say at page 523 of the 
journal; (only the relevant portion is extracted 
here). 

“Now, this was evidence which was recorded 
exclusively in the Sessions Court. The eye¬ 
witnesses before the Sessions Judge had 
resiled from the previous statements which 
they made in the committal proceedings. Ac¬ 
cordingly. a questioning by the committing 
Magistrate would not and could not cover the 
point made here, and naturally, the Magis¬ 
trate has not questioned the aonellant about 
that circumstance. He next relied on the 
evidence of these witnesses as recorded in 
the court of the committing Magistrate. One 
point he used against them was the evidence 
of motive which these witnesses supplied in 
the committal proceedings. The appellant 
was not told what that evidence was nor was 
he asked to explain it. He was questioned 
about this motive in the committal proceed- 
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ings by the committing Magistrate, but even 
there he was not told wno had given the 
evidence and the material on which the com¬ 
mitting Magistrate relied to establish the 
presence o t motive was not disclosed. 

The Sessions Judge also relied on the fact 
that the appellant had confessed to the three 
eye-witnesses tnat he had killed his uncle 
and injured his father. There is not a single 
question regarding that either in the com¬ 
mitting Magistrate’s Court or in the Sessions 
Court. 

Another ground on which the Sessions Judge 
proceeded was the extra-judicial contessions 
made by the appellant to (Jjagar Singh, 
Fauja Singh and Garbaksh Singh. The ap¬ 
pellant was questioned about an extra-judi¬ 
cial confession by the committing Magistrate 
but not about one made to these three per¬ 
sons. 

* * * 


Next, the Sessions Judge considered that as 
the most important piece of evidence damag¬ 
ing to the accused was the dying declaration 
of Hakam Singh recorded by the Magistrate, 
P. W. 5. Neither the Sessions Judge nor the 
committing Magistrate questioned the appel¬ 
lant about that. The Sessions Judge also 
relied on the two statements of Jakam Singh 
made before the Police, one of which the 
police recorded as his dying declaration. 
Again not one word was put to the appellant 
about this.*’ 

( 10 ) The circumstances therefore on which 
he learned Sessions Judge in that case relied 
were not put to the accused either by the com¬ 
mitting Magistrate or by the Sessions Judge. 
Their Lordships therefore held that under S. 
342, Criminal Procedure Code, for the learned 
Sessions Judge to rely on the circumstances he 
should have questioned the accused. Here such 
a complaint cannot be made. All the circum¬ 
stances have been put in the committing Magis¬ 
trate's Court and no circumstances on which 
'he learned Sessions Judge relied appeared in 
the evidence in the Sessions Court, which had 
lot already appeared in the committing court & 
vhich had not been put to the accused. We think, 
therefore, that there is no substance in the 
•ontention of the learned advocate that S. 342. 
Crl. P. C. has not been complied with. We must 
>ay however that the Sessions Judge should 
limself put separate simple questions to the 
accused so that the trial court itself may ob¬ 
serve the demeanour of the accused explaining 
he incriminating circumstances alleged against 
mm. However desirable it may be and how¬ 
ever much we may say that the Sessions Judge 
should follow such a procedure, we do not 
think that in this case the failure to do so 
either vitiates the trial or has resulted in any 
prejudice to the accused. 

(11) On the evidence, as already stated, we 
accept the finding of the Sessions Judge that it 
was the accused who dealt the stabs which^re¬ 
sulted in the death of the deceased and that 
he is therefore guilty of murder. 

(12) But the question of sentence has given 
us some anxiety. We find in this case, as al¬ 
ready stated, that the accused must have seen 
the deceased sleeping with his wife on the cot 
and he must have, therefore, acted under 
grave and sudden provocation when he first 
speared him. If he had given the other in- 
juries as well at the same time his act would 
certainly fall under Exception (1) to Sec. 300. 


I. P. C. and the offence would only be one 
under S. 304, I. P. C. But we think that when, 
he came a second .time and stabbed the de¬ 
ceased with a knife he did so under sustained 
provocation which was still grave but not 
sudden. The gravity of the provocation, we 
think, is a circumstance which can be taken 
into consideration on the question of sentence. 
We therefore reduce the sentence to transporta¬ 
tion for life. With this modification of sentence 
we dismiss the appeal. 

C R.K./B/V.R.B. Sentence reduced. 
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The Cosmopolitan Club, Madras Represented 
by the Honorary Secy. P. M. Balasubramania 
Mudaliar, Petitioner (in both) v. The Deputy 
Commercial Tax Officer, Triplicane Division, 
Mt. Road, Madras and another, Respondents 
(in both). 

Civil Misc. Petns. Nos. 3414 and 3415 of 1951, 
D/- 27-11-1951. 

(a) Constitution of India, Art. 226 — Peti¬ 
tioner Club paying sales tax on refreshment 
served by it to members, since 1939 — No 
objection to tax taken — Petitioner challenging 
legality of the very levy of tax — Long and 
tedious avenue of appeal and revision not 
followed — Remedy by way of writ under 
Art. 226 held was appropriate and correct one 
— Revisional machinery provided by Sales Tax 
Act is primarily intended for individual 
assessees dissatisfied by assessment made — 
Though there is no provision in the Constitu¬ 
tion it is desirable that before Government is 
put on its defence, in such a case, there should 
be notice to it, like one required under S. 80, 
Civil P. C. — In the particular case however, no 
notice held was necessary — (Sales Tax — 
Madras Sales Tax Act (IX (9) of 1939), S. 3(a)). 

(Paras 6, 10> 

(b) Constitution of India, Art. 226 — English 
precedents, value of. 

In evolving their own case law under 
Art. 226 of the Constitution, which confers 
on High Courts far wider powers than 
those exercised by the King's Bench Divi¬ 
sion in England, it is neither necessary nor 
is it possible for the Indian High Courts 
to follow the precedents in English prero¬ 
gative writ and other writ case law, in 
particular the distinction between writs of 
course or ex debito justitiae and what are 
known as discretionary writs. The only 
broad criterion that the Courts in India can 
apply is whether in view of the nature of 
the case and the illegality alleged and the 
wrong complained of, a relief by way of 
writ is the correct and appropriate remedy. 
There is no such thing in Art. 226 as a 
writ of course or a writ by right. The 
writs which lie under S. 226 (1) are all 
discretionary writs which are dependent 
on the facts of each case, and the nature 
of the illegality and wrong alleged. (Para 7) 

(c) Companies Act (1913), S. 26 — Effect of 
registration. 

It is only a members’ club which is 
eligible for registration under S. 26. Regis¬ 
tration of a club under S. 26 is prima facie 
proof that the club is not an association for 
profit. (1927) 43 TLR 400. Ref. (Para 12) 
Anno: Companies Act, S. 26 N. 1. 
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(d) Sales Tax — Madras Sales Tax Act (IX 
(9) of 1939), Ss. 2 (b) and (h), 3 (a) — Club 
registered under S. 26, Companies Act — Club, 
a members’ club not running for profit — 
Every member having equal interest and share 
in Club property and servants — Club pur¬ 
chasing articles of games and refreshment and 
paying sales tax — Every member sharing in 
purchase equally — Refreshment served to 
members at cost price inclusive of sale tax on 
1 articles already paid — Supply of refreshment 
’ is not transfer of property in the course of trade 
or business, within meaning of the definition 
“sale” given in S. 2 (h) — Levy of sales tax 
on supply of refreshment is therefore illegal — 
(Obiter — Claim for refund of tax paid by the 
club since 1939, without challenging the legality 
of the levy would not be equitable — It should 
be considered as ex gratia payment to State 
Treasury). (Paras 15, 17, 18) 

K. S. Jayarama Ayyar. for C. K. Venkata- 
narasimham and Srimathi Padmini Raghavan, 
for Petitioner; Govt. Pleader and V. P. Sarathi, 
for the State Counsel on behalf of Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 

(’50) 1950 SCR 566: (AIR 1950 SC 163) 4 

(’51) 1951-2 Mad LJ 340: (AIR 1952 Mad 273) 4 
(’51) C.M.P. No. 1767 of 1951: (AIR 1952 

Mad 117) 5 

(1846) 3 Dow & L 542 4 

(1882) 8 QBD 373: (51 LJMC 25) 16 

(1915) 1 KB 172: (87 LJKB 161) 16 

(1924) 1 KB 390: (93 LJKB 289) 13 

(1927) 43 TLR 400 12 

(1928) 1 KB 291: (96 LJKB 347) 4, 7 

(1940) 1 KB 576: (109 LJKB 288) 16 

ORDER: In these two petitions, the Cos¬ 
mopolitan Club, Madras, represented by its 
Honorary Secretary seeks to challenge the lega¬ 
lity of the levy of sales tax on the supply of 
refreshments to the Club members. The 1st 
respondent impleaded is the Deputy Commer¬ 
cial Tax Officer of the T<iplicane Divi-i n and 
the second respondent the State of Madras. 

(2) The prayer in C. M. P. No. 3414 of 1951 
is for the issue of a Writ of Certiorari or other 
appropriate writ or order to quash G. O. Ms. 
No. 2472 dated 21-9-49 of the Revenue Depart¬ 
ment, Government of Madras, which declined 
to grant exemption from such sales tax on a 
letter dated the 22nd of August 1949 addressed 
to the Honourable Minister for Finance of 
the Government of Madras. In that letter it 
was represented that there were about 1200 
members on the rolls of the Club, which award¬ 
ed amenities in sports, indoor games and in 
various directions to its members, and that 
refreshments were supplied to members as an 
amenity and not on any commercial basis. The 
letter was an appeal for exemotion in the cir¬ 
cumstances from the payment of sales tax. On 
this, the Government passed the G. 0., sought 
to be quashed on the ground that thev did not 
see sufficient justification for exempting the 
sale of refreshments by the Cosmopolitan Club 
Madras from liability to Dav sales tax. In the 
original letter of the Cosmooolitan Club Ex R-2 
produced by Government, there was no specific 
objection to the levy of this tax as illegal under 
the Sales Tax Act. This allegation however 
appears in the common affidavit filed in sup¬ 
port of these two petitions. C. M. P. No 3415 
of 1951 seeks for a writ by wav of mandamus 
to direct the respondents to forbear from levy¬ 
ing the collecting such sales tax in future. 


These two petitions were admitted bv Raghava 
Rao and Viswanatha Sastry JJ. sitting as a 
Bench on the 9th of .March this vear. Mr 
Jayarama Ayyar. who appears for the Cosmo¬ 
politan Club, says that he had to argue at some 
length before he persuaded them to a dmi t 
them. There is no order of course giving any 
reasons for admission. The Government Header 
has, as may be expected, raised strenuous 
objections to maintainability, which I shall first 
consider. 

(3) The levy of Sales tax was first made in 
1939. The fiscally operative section is S. 3(aj 
ot the Madras Sales Tax Act under which sub¬ 
ject to the provisions of the Act. every dealer 
shall pay for each year a tax on his total turn¬ 
over for such year. Section 2 (b) defines a 
dealer as "any person who carries on the 
business of buying or selling goods”, with the 
following very important explanation “A co¬ 
operative Society, a Club, a firm or any asso¬ 
ciation, which sells goods to its members is a 
dealer within the meaning of this clause”. 

(4) The Cosmopolitan Club has been paying 
sales tax since 1939, which grew from a com¬ 
paratively insignificant levy of a few rupees a 
year to a considerable sum. The first objection 
by the Government Pleader is that the Club 
has raised no objection to the legality of the 
tax before the Deputy Commercial Tax Officer 
and has not explored the machinery of relief 
by way of appeal and revision provided by the 
Act itself. Under S. 11, an assessee objecting 
to an assessment has a right of aopeal within 

j •?/!,, t0 the appellate authority, which is 
admittedly the Commercial Tax Officer. Sec¬ 
tion 12 specifically provides for a revision by 
-°. f Revenue. He also urges that the 
.l^nt of ?uit is also not barred as under S 1ft 
no suit shall be instituted against the State in 

:; e n s r ct c of an £ a 5 l done unless it is initiated 
within 6 months from the date of the act com¬ 
plained of. This section also clearly leaves 
open the ordinary right of suit subiect to a 
restricted time limitation as has been held in 

°r M T ad T as !'• Satyanarayanamurthi. 

I 95 !' 2 Mad. L - J - 340 by Govinda Menon and 
Basheer Ahmed Sayeed JJ. It is also pointed 
°u* that under the Madras Amending Act VI 
°5 nn appeal also lies to the newly con- 
stituted Sales Tax Appellate Tribunal with a 
right of revision to the High Court. There can 
be no doubt that there exists very elaborate 
machinery under the Sales Tax Act, which an 
aggrieved assessee can explore. It is true that 
ordinarily the existence of alternative remedies 
exclude the remedy by way of writ, nor will 
?J u , rt interfere to enforce the law of the 
land by this extraordinary remedy in case* 

a * la "' wU1 lie f ” «">plete 

It is not necessary to refer to the wealth of 
English case law quoted to support this position- 
in HaLburys laws of England Vol. IX o 774 
There have been however cases where writs bv 
^ ay . °J Certiorari or mandamus have been 
granted to aggrieved persons desoite their 
failure to explore other avenues open to them. 
^ n . , V- Postmaster-General Exparte Car 
michael, (1928) 1 K. B. 291 the aoolicant fc 
Carmichael had what Avory J. held a rieht 
appeal under the Workmen’s Compensation^ 
which gave all the relief which she can require 
T would be most reluctant to imoort into Em 
Law the view of Avory J. which is rather S 
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extreme cne, expressed in the following sen¬ 
tence : 


• But even if that remedy is open to her. it 
is undoubtedly goods law that if the applica¬ 
tion for a certiorari is made by a party 
aggrieved then it ought to be granted ‘ex 
debito justitiae’ and the Court has not the 
general discretion which it would have when 
the application is made by one of the public 
who is not personally concerned”. 

Halsbury's Law of England page 873 refers 
to a decision — ‘R. v. Blathwayt’, (1846) 3 
Dow & L 542 in which a dissatisfied party was 
permitted to apply for a writ of certiorari in¬ 
stead of appealing, though it was held that he 
could not do so till the time for appealing had 
expired. It is not necessary to pursue further 
investigation into English Writ case law on this 
point in view of the decision of our own 
Supreme Court — ‘Rashid Ahmed v. The Muni¬ 
cipal Board. Kairana’, 1950 S.C.R. 566. That 
was an application under Article 32 of the 
Constitution to enforce the fundamental right 
to carry on a business. It was held that 
although the petitioner had a right of an appeal 
under the U. P. Municipalities Act. it was not 
in the circumstances an adequate legal remedy, 
the existence of which would disentitle the 
petitioner from maintaining his application. 


(5) The maintainability of writ petitions 
under Article 226 of the Constitution is extre¬ 
mely difficult, if not impossible to circumscribe, 
define and restrict. I had occasion in a recent 
petition — ‘In re Anandan N ;mb:ar’ 
CMP. No. 1767 of 1951 (Mad) as a member 
of the Bench, which decided that matter, to 
make the following observation to which I 
adhere. 

-Art. 226 confers on us extremely wide powers 
of interference and a corresponding extreme¬ 
ly heavy burden of responsibility....It is 

only in exceptional cases that writs under 
these wide powers ‘‘for any other purpose 
can in our opinion be issued, such as for 
instance when there has been a clear viola¬ 
tion of statutory law, wnen pnncip es ol 
natural justice have been violated or perhaps 
where there has been mala fide discrimina¬ 
tion against an individual to the detriment 
of his rights. It is impossible to define with 
exactitude the cases in which Art 226 of th. 
Constitution can be rightly invoked. They 
should be comparatively exceptional and very 
few But we view with growing apprehension 
and alarm the very large number of petitions 
Arnder this Article seeking our intervention 
and to make it an avenue for redress. This 
may be partly due to a tendency to exploit 
I? with legal ingenuity seeking fresh avenues 
for the invocation of this Article. 

I propose to consider the question of main¬ 
tainability and also the proDriety of issuing a 
writ in the light of those observations I made 

then. , 

(6) These are in many respects peculiar peti¬ 
tions challenging as they do the validity of a 
sales’tax which not only this club but other 
clubs also have been paying without demur or 
obie-tion since 1939. Mr. Javarama Ayvar has 
deferred me to Art. 265 of the Constitution 
according to which no tax shall be levied or 
.1 collected except by the authority of law. I do 
| not think that the failure of the Co^°h olltan 
Club to obiect to this tax since 1939 and to 
•explore the long and tedious avenue of appeal 


and revision provided by the Act is an impe¬ 
diment in the way of issuing a Writ, if it be 
found that the sales tax levy is really illegal. 
There are some other cogent reasons, which 
appeal to me for a finding that the remedy by 
way of a writ under Art. 226 is not only open 
to the petitioning Club but is also the appro¬ 
priate and correct one. In the first place, the 
appellate and revisional machinery provided by 
the Sales Tax Act is primarily intended for 
individual assessees, dissatisfied with the 
assessment made. This however is a case of 
the very legality of a sales tax levy itself on 
the petitioning Club and similar social Clubs 
being challenged. Before a suit can be filed 
for a declaration that the tax is illegal and 
claiming also consequential relief by way of 
refund of tax illegally collected, the whole 
gamut of appellate and revisional machinery 
must take its course, and then a suit with the 
possibility of an appeal and a Second Appeal, 
which may take years finally to conclude and 
in the meantime this tax, if ultimately held 
to be illegal, will continue to be collected. 
Social organisations like Clubs, which do not 
exist for profit or gain cannot afford the luxury 
of prolonged litigation, nor do they ordinarily 
seek litigation against Government presuming 
as they probably do that the taxes that they 
are cailed upon to pay are in accordance with 
law. This aonears to be the reason why the 
legality of this Act has never been challenged 
before. 


(7) In evolving our own case law under Art. 
226 of the Constitution, which confers on High 
Courts far wider powers than those exercised 
by the King’s Bench Division in England, it is 
in my view neither necessary nor is it possible 
to follow the precedents in English prerogative 
writ and other writ case law, in particular the 
distinction between writs of course or ex debito 
justitiae and what are known as discretionary 
writs. If we follow for instance as a precedent 
the view of Avory J.. in — ‘King v. Postmaster- 
General Ex parte Carmichael’, (1928) 1 K. B. 
291 which I have referred to, our High Courts 
may be inundated with writ petitions to such 
a degree as to bring other work to a compa¬ 
rative stand-still with the spate of legislation 
which has flooded this state and discretionary 
rules framed under statutes having the force 
of law, all nroviding avenues for appeal and 
revision. The only broad criterion that we can 
apply is whether in view of the nature of the 
case and the illegality alleged and the wrong 
complained of. a relief by way of writ is the 
correct and aDDroDriate remedy. Art. 226 con¬ 
fers on High Courts oower to issue to any per¬ 
son or authority including in appropriate cases 
anv Government, directions, orders or writs 
including writs in the nature of habeas corpus, 
mandamus, orohibition, quo warranto and 
certiorari or any of them not only for the' en¬ 
forcement of fundamental rights in Part III of 
the Constitution but ‘‘for any other purpose 
It does not appear to be even necessary to 
confine and restrict a petitioner to a P art icular 
writ on Enelish precedents nor would it be 
m-oper to dismiss a petition invoking reliefby 
way of a writ of certiorari on the ground that 
the correct remedy would be a writ by wav of 
mandamus or prohibition. I would prefer to 
take the view that there is no such thine in 
Art. 226 as a writ of course or a writ bvnght 
and that the writs which lie under S. 226 (l) 
are all discretionary writs which are dependent 
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on the facts of each case, and the nature of 
the illegality and wrong alleged. 

(8) A further preliminary point arises in 
view of an objection by the Government 
Pleader that the petitioning Club at no time 
speciiically challenged the legality of this tax 
before filing this petition. In their letter to the 
Finance Minister marked for ready reference 
as Ex. R-2 dated 22-8-19-19. the Club asked for 
exemption from this tax on grounds that the 
refreshments were supplied to members as in 
their homes without any profit motive and so 
on. The only section dealing with exemption 
is S. 6 which empowers the Provincial Gov¬ 
ernment by notification to exempt or reduce 
sales tax on specified classes of goods at all or 
specified points in a series of sales by succes¬ 
sive dealers or by any class of persons. The 
G. O. passed by Government declining to grant 
exemption in favour of the petitioning Club 
technically, legally or strictly correct as 
nowhere was the legality of this tax challenged 
as such in Ex. R-2. 

(9) Mr. Jayarama Ayyar for the Club filed an 
uninitialled office copy Ex. P. 2 of Ex. R-2 
sent to him by the Club Secretary containing 
a paragraph to the effect that two legal opin¬ 
ions Exs. P-2(a) and P-2(b) had been taken to 
the effect that this tax was illegal. The club 
Secretary has also filed an explanatory affidavit 
Ex. P-3 to the effect that the paragraph refer¬ 
ring to the two legal opinions was deleted 
from the original letter contemplated (Ex. P-2) 
and that the legal opinions Exs. P-2(a) and 
P-2(b), were sent as enclosures to Ex. R-2. This 
fact is however nowhere mentioned in Ex. R-2. 
and an affidavit has been filed Ex. R-4 by the 
Commercial tax officer that these two legal 
opinions were not received by Government at 
all. There appears to have been some confu¬ 
sion in this matter arising from the unbusiness¬ 
like manner in which social clubs, which are 
not commercial concerns working for profit are 
managed by elected committees and honorary 
presidents and secretaries who draw no remu¬ 
neration. 

(10) The lack of notice or representation to 
Government prior to the filing of a writ peti¬ 
tion under Art. 226 may assume considerable 
importance in some cases to the extent of 
justifying a dismissal in limine. It is ordinarily 
just, convenient and also necessary that Gov¬ 
ernment should have an opportunity of examin¬ 
ing the illegality complained of before being 
summarily dragged to court on a writ petition! 
Even S. 80 of the Civil Procedure Code requires 
a statutory notice by a plaintiff to be served on 
Government two months before the filin? of 
any suit. Such previous notice is not necessary 
in writ petitions where aggrieved persons chal¬ 
lenge the validity of any legislation under 
which Government have acted, where Govern¬ 
ment has exercised quasi-judicial functions and 
the representations of the aggrieved petitioner 
have been heard. I would exnress the view 
that the general principle should be that Gov¬ 
ernment should have notice of the alleged ille¬ 
gality or wrong on which the writ oetition is 
founded before it is filed, and given'a reason¬ 
able opportunity of investigating the grievance 
and remedying it before such a sten is taken. 
In this particular case, the letter of the Club 
to Government though it asks for exemption, 
which may be construed as a discretionary 
favour, really gives reasons now advanced 
seriously for challenging the very legality of 

1952 Mad./103'it 104 


the tax. The legality has of course been chal¬ 
lenged in the affidavit supporting these writ peti¬ 
tions, and in para 3 of the counter-affidavit 
opposing it, there is the specific contention that 
"the supply of reireshments by the petitioner 
in law constitutes a sale or transfer of property 
in the refreshments by the Club to its mem- 
beis". The Government Pleader concedes that 
the legal position has been examined, nor is 
there any likelihood in a case of this kind that 
Government would have conceded on a mere 
challenge of the legality of this tax paid with¬ 
out demur for over 10 years that they collected 
it illegally during this long period.' There is 
of course no provision in the Constitution re¬ 
quiring notice to Government before putting it 
on its defence as under S. 80 C. P. C. There 
is no inflexible rule. I am of the opinion that 
in the particular circumstances of these peti¬ 
tions, they should not be rejected on this 
ground, and that the legality of this tax can 
only be properly investigated by this Court on 
a petition under Art. 226. 

(11) The simple point for determination is 
whether the supply of refreshments by the peti¬ 
tioning Club to its members charging a fixed 
rate constitutes in law a sale. The Articles and 
Memorandum of Association of the Cosmopoli¬ 
tan Club Ex. P-1 said to be based on those of 
the Eccentric Club London is that of a social 
or members’ Club, not conducted for gain or 
profit, but with the objective of providing 
amenities to its members for meeting in the 
Club premises, for recreative and social activi¬ 
ties varying from strenuous games to pastimes 
of less vigorous character, for social intercourse 
for interchange of ideas on a variety of topics 
serious and light, ranging from Ethics and 
Philosophy to the prattle of idle gossip. I can 
take judicial notice of the necessity to sustain 
and refresh members of a Club indulging in 
these generally wholesome social and recreative 
activities by a supply of refreshments, both 
liquid and solid. 

(12) The Petitioning Club has admittedly 
been registered under S. 26 of the Companies 
Act. though it does not require registration. 
Sec. 26 makes special provision for an associa¬ 
tion such as the petitioning Club, formed for 
promoting commerce, art, science, religion, 
chanty or any other useful object and applies 
or intends to apply its profits, if any. or other 
income in promoting its objects being regis¬ 
tered under the Companies Act. Such regis¬ 
tration can only be ordered if the Central Gov¬ 
ernment is satisfied with the bonafides of such 
a club and that it is an association formed not 
for profit. The Club, if registered, has the pri¬ 
vilege of limited liability without the addition 
of the word ‘limited’ to its name. Registration 
under S. 26 of the Act is prima facie proof, if 
it were needed, that the petitioning Club is not 
an association for profit. Lord Halsburv in his 
Laws of England Vol. IV at page 484 para¬ 
graph 883 differentiates between two kinds of 
incorporated Clubs under the English Compa¬ 
nies Act of 1929, i.e.. between what is in sub¬ 
stance a members’ Club, with the advantages 
incident to incorporation as a company, espe¬ 
cially that of suing and being sued' as' a legal 
entity, and a proprietary club with an incor¬ 
porated company as proprietor instead of an 
individual. A proprietary Club is something 
quite different in which non-proprietary mem¬ 
bers may be excluded from any share in the 
management which is run for profit. (See —. 
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Cole v. Merton Park-Wimbledon Golf Club 
Ltd.’, (1927) 43 TLR 400). It is only a mem¬ 
bers’ Club which is eligible lor registration 
under S. 26 of the Indian Companies Act. 


(13) There can in the first place be no doubt 
that the petitioning Club is a members’ club 
which is not conducted for profit or gain. In 
— ‘Inland Revenue Commissioners v. Westleigh 
Estates Co. Ltd.’, (1924) 1 K. B. 390 it was held 
by the Court of appeal reversing the decision 
oi' Rowlatt J. that the Club being a members* 
and not a proprietary club, the club was not 
carrying on any “undertaking of a similar 
character to that of a trade or business and 
was therefore not liable to corporation profit 
tax because its accounts showed a surplus of 
income over expenditure”. 

(14) Now from its constitution, the petition¬ 
ing Club is a society of persons, each of whom 
contributes funds, out of which the Club ex¬ 
penses are met. Such contribution is made by 
means of entrance fees, or monthly or annual 
subscriptions and other charges paid by mem¬ 
bers. It is not recognised as having any legal 
existence apart from the members of which it 
is composed. Ail the members of the petition¬ 
ing Club are on an equal footing with an equal 
interest in the Club and its property. The Pre¬ 
sident. Honorary Secretary, Treasurer and so 
on are all unpaid officers, nor would in eiTect 
a paid full-time secretary divest such a club 
of the distinctive features of a non-proprietary 
members’ Club. Each member has an equal 
legal interest not only in the Club property but 
also in the service of Club servants. The Club 
of course through its Secretary employs ser¬ 
vants including its cooks. It purchases on be¬ 
half of the Club and for the consumption of 
its members commodities on which sales tax is 
paid and some of these commodities are con¬ 
verted and cooked into edible food, and sup¬ 
plied to members when required. If a club has 
sav 500 members, each member would have a 
1/500 share in the service of the club cook, 
waiters and other servants. When he is sup¬ 
plied through his club with refreshments and 
drinks, cigarettes, tennisballs and so on, as he 
needs them for use, he is charged on nis bill a 
fixed rate determined by the cost thereof in¬ 
cluding sales tax already paid, cost of establish¬ 
ment and so on. The question of profit does 
not enter into the question of supply. 

(15) Can such a supply by a Club to a mem¬ 
ber be in law regarded as a sale. At first blush 
the explanation to S. 2(b) of the Madras Gene¬ 
ral Sales Tax Act appears to have been ex¬ 
pressly designed to bring within the scope of 
sales tax levy “a Co-operative Society, a Club 
or firm or any association, which sells goods 
to its members” as a dealer. S. 2 (b) however 
defined dealer as any oerson. who carries on 
the business of buying or selling goods. The 
emphasis in both the sections and the explana¬ 
tion is on the word “sale” and indeed this 
cannot be otherwise, the tax leviable being one 
on sales. Nor has the legislature sought to 
give any unusual meaning to the word Sc-.e. 
It is defined in S. 2(h) as follows: 

“Sale with all its grammatical variations and 
cognate exnressions means every transfer ot 
property in goods by one person to another 
in the course of trade or business for cash 
or frr deferred payment or other valuable 

consideration.” 0 t , , 

A sale therefore must in the first place be a 
transfer of property in goods. I hold that the 


supply of refreshments in a members* club 
such as this registered under S. 26 of the Com¬ 
panies Act, purchased out of Club funds, 
composed of members subscriptions is not a 
transfer of property from the club as such to 
a member. 


The second and more important and also as 
it appears to me, a mandatory requirement of 
the definition is that the transfer of property 
must be in the course of trade or business. A 
members’ Club, such as the petitioning Club, * 
does not do any trade or business in purchasing M 
from outside the requirements of members and 
supplying it to them at a fixed charge. On 
these two grounds, the levy of sales tax on 
such supplies of refreshments by clubs to 
members must be held to be illegal. 

(16) Mr. Jayarama Ayyar has referred me to 
some English case law, all drawn from the 
domain of public house licensing. Though the 
analogy is not perhaps very happy in this 
State which is now committed to prohibition 
they strongly reinforce the view I have taken. 
The oldest decision is — 'Graif v. Evans’, (1882) 

8 Q.B.D. 373 one of the year 1882, in which 
the manager of a bonafide members’ club was 
prosecuted for selling by retail intoxicating 
liquors without a licence under the Licensing 
Act of 1872. Holding that the transaction was 
not a sale, some interesting reasons were given 
both by Field J. and Huddleston B. Field J. 
was of the opinion that Foster, to whom the 
manager Graif supplied the liquor, was an 
owner of the property together with all the 
other members of the Club and was entitled 
to obtain the goods on payment of the fixed 
price. He also held that a sale involved an 
element of bargain and that Graff could not V 
have in any event sued Foster for the price 
as the price of goods sold and delivered. Hud¬ 
dleston B. took the view that there was no 
transfer of the general or absolute property in 
the goods to Foster but a transfer of a special 
interest. This decision was followed in — Met- 
ford v. Edwards 1 , (1915) 1 K B. 1,2 and ap¬ 
plied to a working Men's Club which was not 
a bonafide Club and liable to be struck off the 
register The criterion applied by Lush J. was 
summed un in the following sentence: 

"If there was a club whose members owned 
the liauors consumed there was distribution 
as opposed to sale of those liquors no matter 
how the club was conducted.” 

The decision in — ‘Graff v. Evans’, (1882) 8 
QBD. 373 was also followed in a more recent 
case — ‘Trebanog Working Men s Club and 
Institute Ltd. v. Macdonald’, (1940) 1 K. B. 
576 That was an interesting case in which 
two member Clubs were incorporated under the 
Industrial and Provident Societies Act respec¬ 
tively. the share-holders and the members being 
in each case identical. 


They purchased intoxicating liquor and sup¬ 
plied it from time to time to individual mem- . 
bers for payment as in an ordinary club. It 
was held that the two clubs were a legal entity 
as distinct from the members and could there 
fore act as their agents or trustees, the real 
interest being in the members so that the 
societies did not reouire to be licenced. All 
these cases arose out of convictions for viola¬ 
tion of the Licensing Act or for sale of liquor 
without a licence. Underlying them all. there 
is the basic legal principle that a purely me - 
bers Club which makes purchases through a 
Secretary or manager & supplies requirements 
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to members at a fixed rate does not in law 
sell these goods to members but merely dis¬ 
tributes them, all the essential elements of a 
sale in the transaction being wanting. 

(17) It is not necessary for me to go outside 
the scope of the present petition and speculate 
as to the intention of the Legislature in enact¬ 
ing the explanation to S. 2 of the Sales Tax 
Act. All that I can say is that it can only ap- 
ki ply to a Cc-operative Society, Club, Firm or 
any Association, which sells goods to its mem¬ 
bers. This will depend upon the constitution of 
the society or club as the case may be and 
other incidents of the alleged transactions. I 
have no hesitation in holding that in the case 
of a members' club, it does not sell goods to 
its members when it supplies them with re¬ 
freshments and other requirements purchased 
out of club funds to which the members have 
contributed and in which they have a joint 
legal interest and that a sales tax levy on such 
turnover is illegal. C. M. P. No. 3414 of 1951 
for the issue of a writ of certiorari or other 
appropriate writ to quash G. O. Ms. No. 2472 
dated 21-9-1949 is dismissed as not pressed, 
and C. M. P. No. 3415 of 1951 which seeks by 
way of a writ of mandamus to direct the res¬ 
pondents to forbear from levying and collecting 
sales tax on the value of the refreshments sun- 
plied to the members by the Club is allowed 
and a writ in these terms will issue. The par¬ 
ties will bear their own costs. 

This is in some respects an unusual petition, 
the unusual feature attaching to the case being 
that Government have perfectly bonafide col¬ 
lected this tax on this and similar Clubs for 
more than 10 years without any demur, protest 
$ or challenge as to legality. The finding that this 
lax is illegal, which I have had under law to 
give, may raise some hopes in the petitioning 
Club and also other clubs of claiming a refund 
of some of the tax paid in the past from Gov¬ 
ernment. I would like to express the view 
that no such claim would, in the circumstances, 
be really equitable, the collection of this tax 
having been acquiesced in all these vears. Nor 
can I of course grant any such relief on this 
petition. The petitioning Club which is given 
on this petition the relief it seeks, can well 
rest content with it and the freedom this deci¬ 
sion gives them from any future levy of the 
tax. regarding the past tax they have paid as 
an ‘ex gratia’ contribution to the State treasury. 

C.R.K./B/R.G.D, Appropriate writ issued. 
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V Act (1908), Art. 182 — Counsel 

i orally stating no instructions — Endorsement 
on execution petition, ‘Wo instructions, no bids, 
sale stopped. E P. closed” — Order held not 
final order — Subsequent execution petition held 
one in continuation — Presentation by same 
counsel without fresh vakalatnama held proper 
mentation — Power held not terminated bv 
stating orally that he had no instructions — 
CfviJ P. C. (1908) O. 3 R. 4 (2) - (Madras 
Civil Rules of Practice, R. 187). 

The execution petition was posted for 
sale to 6-2-1948 and for final hearing to 


13-2-1948. On 6-2-1943 the following 
endorsement was made on the execution 
petition: “No instructions, no bids, sale 
slopped. E. P. closed” On the 11th of 
February 1948 the decree-holder filed 
through the same counsel an execution 
petition No. 73 of 1948 with a prayer that 
it may be treated as a continuation of the 
prior E. P. No. 104 of 1947 and for fixing 
a date of sale and for proceeding with the 
sale: 

Held that Rule 187 of the Civil Rules of 
Practice (Mad) had no application. The 
rule had application only in cases of default 
of compliance of any order of court as to 
payment of ‘batta’ and other steps to be 
taken as provided therein. (Para 3) 

Held also that the petition, having been 
c osed only for want of bids, the order 
closing the petition did not amount to a final 
order and E. P. No. 73 of 1943 was a con¬ 
tinuation of the previous execution proceed- 
ln £ s - (Para 3) 

Held further that the mere fact that a 
vakil after having appeared for the party 
at the previous presentation said that he 
had no instructions, did not amount to his 
withdrawal from the undertaking in his 
vaKalatnama unless it was so stated and 
tnat the presentation by the counsel on the 
11th of February 1948 was a proper pre¬ 
sentation even apart from the signature of 
the party in the execution petition, since 
there was admittedly nothing in writing to 
cancel the vakalatnama. For a proper 
termination of the vakalat provisions of 
O. Rule 4 (2), Civil P. C. must have been 
strictly observed in the sense that there 
must be something in writing, the form of 
the document being immaterial provided the 
intention to terminate the authority was 
clearly expressed: AIR 1925 Mad 316. Rel 
on: AIR 1951 Mad 686 (2), Not followed* 
AIR 1925 Mad 21 (FB), Expl. and Distil 

(Paras 5 and 7) 

Acf A "?i. SViS: °- * *• “■ "• 16; Limi,a,! “ 

B. V . Subrahmanyam, for Appellant; D. Nara- 
saraju, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’01) 23 All 220: (28 Ind App 28 PC) 6 7 
( 24) 47 Mad 819: (AIR 1925 Mad 21 FB) 5, 6 7 
(25) AIR 1925 Mad 316: (82 Ind Cas 
1028 FB) 5 n 

(’47) 1947-2 Mad LJ 423: (60 Mad LW 729 (1)) 3 
(’50) 1950-2 Mad LJ 759: (AIR 1951 
Mad 68S (2) ) 5 6 

JUDGMENT: The judgment-debtor is the 
appellant in this civil miscellaneous second ap¬ 
peal. In execution of a decree passed against 
him on 3-1-1935, his properties were attached 
and brought to sale in E. P. No. 104 of 1947 

T o, „ e , X o ecut !, 0, i pe ‘ ition was Posted for sale to 
a " d f ° r , final hearing to 13-2-1948. On 
6-2-1948. the following endorsement is found 
on the E P “No instructions, no bids, sale 

R c ’°L ed -”, 0n the Hth February 
1948 the decree-holder filed an execution peti¬ 
tion No. 73 of 1948 with a prayer that it may 
be treated as a continuation of the prior E P 
No 104 of 1947 and for fixing a date of sale 
and for proceeding with the sale. 

(2) Two objections were raised on behalf of the 
appellant (i) that the order dated 6th February 
1948 was a final order and E. P. No 73 of 
1948 having been presented 12 years after the 
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date of the decree, is barred by limitation & (ii) 
that the counsel having reported no instruc¬ 
tions on the 6th of February 1948, he is not 
entitled to present E. P. No. 73 of 1948 and the 
presentation is not a proper presentation. 

(3) As regards the first of these objections, 
the learned Counsel relies on Rule 187 of the 
Civil Rules of Practice and argued that there 
was a default on the part of the decree-holder 
and that the order closing the petition amounted 
to a dismissal of the petition and therefore it 
was a final order. But it must be noted that 
Rule 187 will have application only in cases of 
default in compliance of any order of court as 
to payment of balta and other steps to be taken 
as provided therein. Rule 137 has therefore no 
application to this case. Further the learned 
counsel relied upon Order 21. Rule 69 and con¬ 
tended that inasmuch as the sale was posted for 
the 6th of February 1948 and neither the de¬ 
cree-holder nor his counsel appeared and re¬ 
quested for an adjournment, the order disposing 
of the petition amounted to a dismissal and, 
therefore, it was a final order. Or. 21, Rule 69 
only empowers the court to exercise its discre¬ 
tion to adjourn any sale under certain terms 
and conditions provided therein but it does not 
say anything as to what the court ought to do 
in case the sale is not adjourned. The court 
has rightly in such cases closed the petition for 
statistical purposes and it cannot amount to a 
final order dismissing the petition. This posi¬ 
tion is covered by the authority of the judgment 
of Happell J. in ‘Gangaraju v. Bhimalingam’, 
1947-2-Mad. L. J. 423, where it has been held 
that where in an execution application the pro¬ 
perty is put up for sale but is not sold because 
there were no bidders and thereafter the Dis¬ 
trict Munsif makes an order that the petition 
was “closed”, there is no final disposal of the 
petition and a subsequent execution application 
filed would be in continuation of the prior one. 
I, therefore, consider that the petition, having 
been closed only for want of bids the order 
closing the petition does not amount to a final 
order and E. P. No. 73 of 1948 is a continua¬ 
tion of the previous execution proceedings. 


(4) The only other question that has to be 
considered is whether the petition has been 
properly and validly presented. From the ori¬ 
ginal of the execution petition, it is round that 
the decree-holder himself has signed it and that 
will be a valid petition but the question has 
been whether the presentation by the Counsel, 
who is stated to have reported no instructions 
on the previous occasion, would amount to pto- 
ner remesentation. As matters stand, there 
appears to be some doubts expressed to as to 
the power of the counsel, who reports no in¬ 
structions orally to represent his client in sub¬ 
sequent proceedings. The learned counsel argued 
this question and I consider it necessary to deal 
with it. 

(5) The learned counsel for the appellant re¬ 
lied upon a judgment of Horwill J. in ‘Krishna 
Pillai v. Ranganathan Pillai’. 1950-2-Mad. L. J. 
759 In that case, as the defendants were not 
ready their advocate through another advocate 
reported no instructions. The suit was then 
decreed ex parte. In an application to set aside 
the ex oarte decree by the advocate under the 
same vakalatnama, it was held that it was not 
a proper vakalatnama as the advocate has 
withdrawn it when he reported no instructions 
in the suit. The application to set aside the 
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ex parte decree was dismissed. The learned 
Judge agreed that the dismissal was proper 
and observed that when the Vakil reports no 
instructions, it means that he withdraws his 
vakalatnama, and if authority was necessary 
for that position, the learned Judge referred 
to the decision in ‘Manickam Pillai v. Mahu- 
dam Bathummar, 47 Mad 819 and observed 
that that decision supported the view taken 
by the learned Judge. 

It does not appear however that the provi¬ 
sion of law relating to the withdrawal of 
vakalats and the termination of the vakil’s 
authority was placed before the learned Judge. 
Order 3, Rule 4 (2) provides that every appoint¬ 
ment of a pleader shall be filed in court and 
shall be deemed to be in force until determined 
with the leave of the court, by a writing signed 
by the client or the pleader as the case may 
be and filed in court or until the client or the 
pleader dies or until all proceedings in the suit 
are ended so far as regards the client. The 
language of Order 3, Rule 4 (2) is clear that 
the power given under the vakalat is in force 
until determined as provided by the rule, i.e., 
by means of a document signed by the client 
or pleader as the case may be. Thus when the 
pleader wants to terminate his authority, he 
can file in court a document withdrawing his 
vakalat from the client and when the client 
wants to terminate the authority of his vakil 
he can file a document in writing signed by 
him. There is no such writing in the present 
case and admittedly the counsel orally reported 
no instructions. I consider it is necessary that 
to determine the authority of a counsel some 
document in writing is necessary whatever 
may be the form of the document showing an > 
intention on the part of the counsel to deter- » 
mine the vakalat. In the absence of such a 
document, it cannot be said that the vakalat 
has been duly and properly determined. 

The decision in 'Balakrishna Aiyar v. Mutha- 
mal\ A.I.R. 1925 Mad. 316 supports this view. 
In that case, it was held that the mere fact 
that a vakil after having appeared for the 
partv at many hearings says he has no instruc¬ 
tions does not amount to his withdrawal from 
the undertaking in his vakalatnama unless it 
is so stated. There is no difficulty in view of 
the specific provisions in the Code of Civil Pro¬ 
cedure to say that in the present case the 
presentation by the counsel on the 11th of 
February 1948 was a proper presentation even 
apart from the signature of the party in tne 
execution petition, since there is admittedly 
nothing in writing to cancel the vakalatnama. 

(6) The learned counsel for the appellant 
however relied uoon the observations of the t 
learned Chief Justice in the Full Bench case 
reported in ‘Manickam Pillai v. Mahudam 
Bathumar. 47 Mad 819 also referred by Hor¬ 
will J. in ‘Krishnapillai v. Rajamanickam 
Pillai’. 1950-2 Mad. L. J. 759 as supporting the, 
contention that even an oral representation by , 
the counsel that he has no instructions to ap- 
pear would amount to cancellation of the vaka¬ 
lat notwithstanding the specific rule in the 
Civil Procedure Code. It was held that when 
a oleader engaged in a case reports that he 
has no instructions, whether after he has ask- 
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ed for an adjournment and been refused or 
not, he must be deemed not to have appeared in 
the case thereafter even if there be no formal 
withdrawal in writing of the vakalat. It was 
held further that the court must be deemed to 
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have given its leave within the meaning of 
Order 3, Rule 4(2), C. P. C. to the pleader to 
withdraw his vakalat when it does not object 
to such withdrawal. In that case, on the day 
when the case came up for hearing, the pleader 
asked for an adjournment and stated that if 
adjournment were not granted, he had no fur¬ 
ther instructions to go on with the case. He 
had previously filed a vakalat in the ordinary 
form. He did something more than the mere 
-A asking for an adjournment. He took the plaint 
which he had drawn and signed and endorsed 
it as follows: 

“I have no instructions except to apply for an 
adjournment.” 

The provision in the Civil Procedure Code 
was slightly different in language. Sub-rule 2 
was in the following terms: 

“Every such appointment, when accepted by 
a pleader shall be filed in court and shall be 
considered to be in force until determined 
with the leave of the court by a writing 
signed by the client or the pleader as the 
case may be and filed in court.” 

The learned Chief Justice observed that the 
statute does not require the writing containing 
the withdrawal by the pleader of his vakalat 
to be in any specified form and that that which 
he endorsed on the back of the plaint was a 
perfectly good written withdrawal from his 
duties and obligations under the vakalat. I 
entirely agree that there is nothing even in 
the present rule prescribing the form of with¬ 
drawal excepting that there must be a with¬ 
drawal in writing signed by the pleader. Since 
there was an endorsement on the plaint that he 
, had no instructions except to apply for an 
1 adjournment, it was held that it amounted to 
a proper withdrawal of his vakalat. The follow¬ 
ing observations of the Chief Justice in that 
case were relied upon to show that even a 
representation would be sufficient to terminate 
the vakalat: 

“But, while basing our decision on that short 
ground, we think, in view of some decisions 
of that court, one recently reported decision 
and another which is unreported that we 
ought to point out that when this matter 
was discussed in those cases, attention does 
not seem to have been drawn to the decision 
of the Privy Council in ‘Radhakrishnan v. 
The Collector of Jaunpurib 23 All 220 P. C. 
The facts of that case are set out in a 
quotation from the judgment of the Subordi¬ 
nate Judge, which runs as follows: 

“That day (i.e., the day fixed for hearing) 
the pleader for the applicant stated that 
he could not conduct the case, and he had 
received no instructions from his client. 
Thereupon the court proceeded to try the 
case and tried and decided the issues on 
the evidence adduced on the plaintiffs 
behalf and decreed the suit against the 
applicant.*' 

‘i “Their Lordships held in that case that the 
applicant could not be held in the circum¬ 
stances to have appeared. We trust that if 
this matter comes before the courts again, 
notice will be taken of that decision, because, 
so far as appears, a wider question is deter¬ 
mined there, as there is no statement — a 
feature that exists in this case — to the 
effect that the pleader has filed an instru¬ 
ment in writing taking himself out of his 
vakalat, a withdrawal on his part which 
Order 3, Rule 4 contemplates. 


“The exact question put to us is, if when a 
pleader reports no instructions, whether after 
he had asked for an adjournment and been 
refused, or not, the court is correct in hold¬ 
ing that the party for whom the pleader was 
appearing has not appeared. We think that 
the only answer can be that, at any rate, in the 
circumstances of this case, the pleader can¬ 
not be deemed to have appeared.’* 

(7) The learned counsel contends that it may 
be but he is not definite that the unreported 
decision may be referred to in the judgment of 
the Full Bench decision in ‘Balakrishna Aiyar 
v. Muthammaf, A.I.R. 1925 Mad. 316. The 
question that arose for determination in that 
case was whether simple reporting of no in¬ 
structions orally would amount to a proper 
withdrawal of the vakalat. The Privy Council 
decision referred to by the learned Chief 
Justice was ‘Radhakishan v. Collector of Jaun- 
pur\ 23 All 220. The only question that arose 
for decision there was whether after reporting 
no instructions, the physical presence of the 
advocate in court would amount to appearance 
even though the party was absent since there 
was no written representation withdrawing his 
vakalat. The learned Chief Justice’s opinion 
in — ‘Manickam Pillai v. Mahudam Bathummal', 
47 Mad. 819 was that it does not matter whe¬ 
ther the reporting of no instructions was in 
writing or oral. Once the counsel states that 
he is unable to proceed with the case and had 
no instructions to do so, it amounted to non- 
appearance of the party and that was probably 
the subject-matter of the unreported decision 
mentioned in the judgment. The observations 
of the learned Chief Justice cculd not have 
been intended to apply to a case like the pre¬ 
sent ope where the counsel reports no instruc¬ 
tions without anything in writing. 

For a proper termination of the vakalat. 
Order 3, Rule 4 (2) must be strictly observed 
in the sense that there must be something in 
writing; the form of the document is immate¬ 
rial provided the intention to terminate the 
authority is clearly expressed. The decision of 
Horwill J. reported in ‘Krishna Pillai v. Ran- 
ganatha Pillai’, 1950-2 Mad. L. J. 759 was 
based on the observations of the learned Chief 
Justice in ‘Manickam Pillai v. Mahudam Ba- 
thummal', 47 Mad 819 quoted above, which 
have relation to the question of termination 
of counsel’s authority under a vakalat and the 
attention of the learned Judge has also not 
been brought to the express provision in the 
Civil Procedure Code. viz.. Order 3. Rule 4(2). 

I have already found that in this case the exe¬ 
cution petition No. 73 of 1948 even otherwise 
has been duly and prop 2 rlv presented. The ap¬ 
pellant fails in both the objections. 

(8) The appeal is dismissed with costs. Leave 
refused. 

C.R K./B/R.G.D. Appeal dismissed. 
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Narapureddigari Narayanareddi and others, 
Accused-Petitioners v. State and another. Res¬ 
pondents. 

_ Criminal Misc. Petn. No. 2255 of 1951, D/- 
5-12-1951. 

(a) Criminal P. C. (1898). S. 215 — “On a 
point of law” — Meaning of. 
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The District Magistrate having committed 
the accused to the Sessions under S. 437, 
the High Court can interfere and cuash 
the commitment only on a point of law. 
The term of law includes an order of 
commitment rested upon no acceptable and 
valid evidence. 

(Held that the order of Commitment by 
the District Magistrate was based upon no 
acceptable and legally valid evidence). 

(Paras 10, 11, 12) 
Anno: Cr. P. C., S. 215 N. 8. 

(b) Criminal P. C. (1898), S. 154 — First 
information report — Information after starting 
investigation. 

A Statement recorded after investigation 
had started and coming within the mischief 
of S. 162, is not a valid first information 
report at all. When on receiving infor¬ 
mation of a cognizable offence the Sub- 
Inspector has started for a village in order 
to investigate the cognizable case, it is not 
open to him after starting investigation to 
collect information and then select and 
collate and bring into existence a document 
on the morning of next day in order to 
suit the theory which he has formed in 
the case. This disguising of a statement 
under S. 162, as a first information report 
is to be condemned: AIR 1951 Mad 812, 
Rel. on. (Para 13) 

Anno: Cr. P. C., S. 154 N. 3. 

(c) Criminal P. C. (1898), S. 154 — Variance 
between first information report and the case. 

Complete variance between the first 
information report and the case for which 
the accused have been committed not in 
regard to minor details or unimportant 
matters or side issues but in regard to main 
charges is enough to throw out the case as 
an unreliable one which will not commend 
itself to any tribunal. (Para 14) 

Anno: Cr. P. C., S. 154 N. 9, 10. 

(cl) Criminal P. C. (1898), Ss. 172 and 367 — 
Failure to record statements of important wit¬ 


nesses. 

The failure to record separately the state¬ 
ments of prosecution witnesses in the case 
diary who are the most important eye¬ 
witnesses in the case is a serious irregu¬ 
larity considerably prejudicing the accused 
and is by itself enough to make the evi¬ 
dence tainted. 

Anno: Cr. P. C., S. 172 N. 2: S. 367 N. 6. 

(e) Penal Code (1860), S. 391 — Dacoity — 
Sufficiency of evidence. 


Where the evidence was that some per¬ 
sons on the top of the house of another 
person got into the house through the 
skylight and carried away some bags: 


Held that that could not obviously be 
construed as evidence sufficient for sustain¬ 
ing a specific charge of dacoity. (Para 19) 
Anno: Penal Code, S. 391 N. 1. 

V. C. Gopalaratnam and L. V. Krishnaswamy, 
for Petitioners; Public Prosecutor, for the State; 
R. V. Raghavan, for Respondent . 

REFERENCE. Para. 

(’51) 1951 Mad WN Cr 83: (AIR 1951 
Mad 812: 52 Cri LJ 857) 13 

ORDER: This is a petition filed against the 
order o£ committal made by the learned Dis¬ 
trict Magist^jte, Nandyal, as against the order 
of discharge made by the Sub Magistrate of 
Cuddapah in P. R. C. No. 2 of 1951. 


(2) The short facts are: There is a bitter 
faction in the village of Bidinemacherla in 
Pulivendla Taluk between two parties headed 
by P. W. 1 and accused 1. There have been 
several criminal cases between them and secu¬ 
rity proceedings were launched against both 
the parties. On 17-3-1950 the security case 
stood posted before the Sub Divisional Magis¬ 
trate of Jammalamadugu at Pulivendla Camp. 


(3) The case for the prosecution is that ac¬ 
cused 1 and his partisans deliberately absented 
themselves from this hearing and that while 
the opposite party was at the camp, formed 
themselves into an unlawful assembly number¬ 
ing about 100 and armed at about 8 A.M. and 
that they trespassed into the house of prosecu¬ 
tion witnesses 1 to 4 and caused damage tq 
the property and caused hurt to prosecution 
witnesses by stone pelting. 

(4) The chequered career of the first infor¬ 
mation in this case can now briefly be alluded 
to. P. W. 13 the Sub Divisional Magistrate, is 
said to have passed on Ex. P. 8a with a cover¬ 
ing note Ex. P-8 to the Sub Inspector of Police, 
Simhadripuram (P. W. 11). P. W. 11 received 
Exs. P-8 and P-8a according to himself at 
Ankalamagudur village and proceeded to Bi- 
deenam via Simhadripuram at 8 P.M. on 17- 
3-1950. There P. W. 11 is said to have record¬ 
ed a complaint petition Ex. P-1 on the morning 
of 18-3-1950 though dated as 17-3-1950, which 
has been registered as the first information 
report in this case. 

(5) P. W. 11 inspected the damaged houses 
in the night of 17-3-1950 itself though the 
Panchayatdars assembled in the next morning 
and Mahazarnama had been drawn up. P. W. 
11 proceeded to the house of accused 1 and 
arrested six accused therein and recovered 
spears and other weapons of offence. He saw 
some injuries in the persons of accused 6 and 
18 as also on the persons of P. Ws. 1, 2, 3 and 
4. P. W. 12, the Circle Inspector of Police 
arrived at 9 a.m. on 18-3-1950 and took up 
further investigation in the case. The investi¬ 
gation in this case has been completed on 18 - 
3-1950 itself. But the charge-sheet in this case 
was laid on 30-3-1950 in the Court of the Sub- 
Magistrate of Pulivendla against 19 persons 
for offences under Ss. 147, 443, 427 and 323 
read with S. 149, Indian Penal Code. 

(6) This case was taken on file as a calendar 
case on 31-3-1950 under Ss. 147, 448. 426 and 
323. Indian Penal Code, by Mr. Yusuf Naick 
who was then the Sub Magistrate of Pulivendla. 
This Magistrate examined 12 prosecution wit¬ 
nesses in the case and the prosecution evidence 
was practically completed but for the exami¬ 
nation of the formal witness P. W 13, the 
Revenue Divisional Officer of Jammalmadugu, 
for the purpose of filing Exhibits P-8 and P-8a. 
Then Mr. J. Chandrasekharam took charge as 
Stationary Sub Magistrate. Pulivendla on 15- 
8-1950 and examined P. W. 13 on 4 ‘ 9 ' 1959 “so 
had Exhibits P-8 and P-8a filed. On 5-9-.>0 
Mr Chandrasekharam felt that the evidence 
of two court witnesses 1 and 2 was vital and 
therefore summoned them and examined mem 
on 10-9-50. C. W. 1 is the person who stated 
that he was present at the scene of offence and 
conveyed the information to C. W. 2 v/ho pre¬ 
sented Exhibit P-3a to P. W. 13 Major Ratnam. 

The case was adjourned to 22-9-50 for the 
further examination of P. W. 11 under S. 540, 
Criminal Procedure Code. On 2^-9-50 on his 
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own motion and without any request from the 
prosecution side conducted by the Assistant 
Public Prosecutor the Sub Magistrate, Puli¬ 
vendla, converted the case into a preliminary 
Register case as he seems to have come to the 
conclusion that there is eviden e for an of¬ 
fence of dacoity under S. 395, Indian Penal 
Code. The reasons for adopting such a course 
are not patent. On 6-10-50 after the examina¬ 
tion of the accused the Sub Magistrate. Puli- 
H vendla, on the application of the accused 
r 4 ' inspected the scene of ollencc, drew up plans 
regarding the location of the houses and made 
his own notes of inspection and which later he 
has stated must form part of his committal 
order. 

On 12-10-50 the Sub Magistrate on his own 
motion after the accused had stated that they 
had no defence witnesses recalled P. V/s. 3, 4, 
5 and 6 under S. 540, Criminal Procedure Code, 
and the purpose of which and the direction in 
which it went will be indicated later. It is 
sufficient for our purpose to state here that the 
Sub Magistrate fished out some evidence to 
support the theory of dacoity and got it on 
record. Then finally on 25-10-50 charges were 
■ framed against accused 1, 3, 6. 8. 10. 11. 13. 
15. 17 and 19 under Ss. 147, 427. 431 and 395, 
I. P. C., and against accused 4 under Ss. 147 
and 427 read with S. 149, I. P. C. and against 
the rest of N tnc accused under Ss. 147 and 427. 
I. P. C. and all the accused were committed 
to the sessions. 

(7) There was a revision petition to the High 
Court & it was held here that the accused should 
have been given an opportunitv to cross-exa¬ 
mine the P. Ws. after the Magistrate decided 

.j to treat it as a Preliminary Register case and 
" the committal order was set aside and it was 
directed that the accused should be given an 
opportunity to cross-examine the witnesses and 
if they desired to examine defence witnesses 
they should be allowed to do so and that the 
Magistrate should then dispose of the case ac¬ 
cording to law. 

(8) Thereafter the accused persons applied 
for a transfer of the case from the Sub Magis¬ 
trate, Pulivendla to some other Court and the 
District Magistrate of Cuddapah transferred the 
case to the Sub Magistrate, Cuddapah. The 
Sub Magistrate, Cuddapah came to the conclu¬ 
sion that the evidence was such that no im¬ 
partial tribunal could over accept it and can¬ 
celled the charges framed by his predecessor 
under S. 213 (2), Criminal Procedure Code, and 
discharged the accused. There was a revision 
therefrom and the learned District Magistrate. 
Cuddapah, set aside this order of the Sub 
Magistrate, Cuddapah and directed the com¬ 
mittal and committed the accused to take their 
trial in the Sessions Court of Cuddapah for the 
offences charged against them as set out in the 
order of the Sub Magistrate, Pulivendla, dated 

,, 31-10-50. The present petition is filed against 
< it. 

(9) The orders of both the low r er Courts con¬ 
stitute in parts unpleasant reading because the 
learned Sub Magistrate, Cuddapah, who felt a 
righteous indignation against the Sub Magis¬ 
trate, Pulivendla, Mr. Chandrasekharam for 
several gross irregularities has written his 
order as if he was sitting in appeal over Mr. 
Chandrasekharam’s order. The learned Dis¬ 
trict Magistrate, Cuddapah, who has felt a 
righteous indignation against the Sub Magis¬ 
trate, Cuddapah for criticising in strong terras 


a co-officer has written his order as if he w r as 
an administrator reviewing and non-judicially 
revising the discharge order of a subordinate 
Magistrate. 

(10) Before entering into a discussion of the 
grounds put forward by the learned advocate 
Mr. V. C. Gopalratnam I must indicate the 
scope of the enquiry before me. The learned 
District Magistrate of Cuddapah having com¬ 
mitted the accused to the Sessions under S. 437, 
Criminal Procedure Code, the High Court can 
interfere and quash the commitment only on a 
point of law. 

(11) The term point of law has been con¬ 
strued by High Courts in various decisions and 
includes an order of commitment rested upon 
no acceptable and valid evidence. 

(12) There can be no doubt in this case that 
the order of commitment by the learned Dis¬ 
trict Magistrate is based upon no acceptable 
and legally valid evidence and here are my 
reasons. 

(13) This case may legitimately be described 
as a symposium of all the irregularities and 
illegalities that can be thought of in connection 
with a criminal case both under the Criminal 
Procedure Code and under the Indian Evidence 
Act. To begin with the first document treated 
in this case as the first information report, 
namely. Exhibit P-1 is not a valid first infor¬ 
mation report at all. On the oilier hand, it is 
a statement recorded after investigation had 
started and coming within the mischief of sec¬ 
tion 162, Criminal Procedure Code. The learn¬ 
ed Sub Magistrate, Cuddapah, has pertinently 
pointed out that information of a cognizable 
case setting the Police in motion was received 
by the Sub Inspector under the shape of Exts. 
P-8 and P-8a in Ankalamagudur village on 17- 
3-1950. Exhibits P-8 and P-8a contained de¬ 
finite information about the rioting, unlawful as¬ 
sembly. mischief and looting. On receiving 
information of a cognizable offence the Sub 
Inspector has started for Bideenamcherla in 
order to investigate the cognizable case. 

It was not therefore open to him after start¬ 
ing investigation to collect information and then 
select and collate and bring into existence Ex. 
P-1 on the morning of next day in order to 
suit the theory which he has formed in the 
case. This disguising of a statement under 
S. 162, Criminal Procedure Code, as a first 
information report is condemned both under 
the Madras Police standing orders as well as 
by repeated decisions of this court of which 
(he latest is — ‘Gurusami Naidu v. Guruswami 
Naidu\ 1951 Mad W N Cr. 83. 

(14) The information in Exhibit P-8 is not 
mere gossip or hearsay. It is conveyed by C. 
W. 1 who came to Pulivendla from the scene 
of offence and was of a person whose house 
was also damaged and of P. W. 2 who is the 
son of P. W. 6 whose house also was damaged. 
P. W. 6 herself is stated to have come from the 
scene of offence, to Pulivendla and conveyed 
the information to C. W. 1. Then Exhibit P-8a 
was passed on by P. W. 14 to P. W. 11 with 
the note Exhibit P-8 for moving the police in 
the matter. This first information has natural¬ 
ly got much importance because it represents 
the earliest version in the ca*e before there 
was time to concoct and shape the evidence 
in a particular fashion. There is no dispute 
that the information in Exhibits P-8 and P-8a 
has no resemblance whatsover to the case which 
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has beer* developed and for which these ac¬ 
cused persons have been committed to tne Ses¬ 
sions. in my opinion, this complete variance 
between the first information report and the 
present case lor which tne accused have been 
committed not in regard to minor details or 
unimportant matters or side issues but in re¬ 
gard to main charges is enough to throw out 
tiiis case as an unreliable one which will not 
commend itself to any tribunal. 

(15) The investigation at the earliest stage, 
nameiy, on me morning of 18-3-50 shows that 
faction leaders had been at work to give the 
present shape to this case, whereas what reai- 
ly seems to have happened was entirely dif- 
lerent, namely, that there was a trouble in the 
village involving about 100 persons and in which 
both factions took part and some pelting of 
stones and minor injuries have been caused. 
P. W. Is evidence is that as soon as the Galatta 
started, lie closed his doors and remained in¬ 
doors till P. W. 11 arrived and which is in the 
natural and probable course of events. But 
when he is said to have given the statement 
Exhibit P-1 to the Sub Inspector, treated as the 
first information report in this case, there is a 
meticulous description of several damages to 
the houses of the partisans of P. W. 1 and other 
details. 

On being pressed as to how while he was 
immured in the house till P. W. 11 arrived he 
came to know of this unless he had x-ray eyes, 
P. \V. 1 unabashingly mentioned that some boys 
told him all these and that he could not men¬ 
tion the names of these boys. In other words, 
the first information is not the product of the 
truthful information given by any one but the 
composite picture resulting from the imagina¬ 
tion of factionists busy at work on that morn¬ 
ing of 18-3-1950 under the aegis of the Sub 
Inspector of Simhadripuram. The learned Sub 
Magistrate of Cuddapah was fully justified in 
holding 

“It looks quite probable that Exhibit P-1 was 

got up at the instance of P. W. 11 on the 

morning of 18-3-1950 after he had surveyed 

the damages on the night of 17-3-1950 and 

had consultations with P. Ws. 1 and 2.” 

(16) It is singular that the Sub Inspector has 
not chosen to examine according to himself 
P. Ws. 3 and 4 because he says he sent them 
to the Hospital along with P. Ws. 1 and 2. There 
was no reason to do so and the only inference 
is that at an earlier stage P. Ws. 3 and 4 could 
not give any information and have toed the 
line.only later. 

(17) Though P. Ws. 4 and 5 are important 
witnesses it is found that the case diary merely 
mentions that P. W. 4 corroborated P. W. 3 in 
all respects. It is singular that it should be 
so because P. Ws. 3 and 4 are stated to have 
been examined on the way-side and P. W. 5 
is stated to have been examined in the village 
Bideenamcherla. It is quite clear as pointed 
out by the learned Sub Magistrate that the en¬ 
tries in the case diary were not made contem¬ 
poraneously with the examination and have 
been fudged. The failure to record separately 
the statements of P. Ws. 4 and 5 who are the 
most important eye-witnesses in the case is a 
serious irregularity considerably prejudicing the 
accused and is by itself enough to make the 
evidence tainted. 

(18) Though the investigation has been com¬ 
pleted on 18-3-50 and after which not a tittle 
of evidence has been recorded, the charge- 


sheet has been filed on 30-3-50 at the conclusion 
of the remand period of 14 days showing a 
vindictiveness inconsistent with impartial en¬ 
quiry and a desire to gratify the ill-feeiings of 
P. W. 1 and his partisans. 

(19) To these irregularities of investigation 
the learned Sub Magistrate, Mr. Chandrase- 
kharam, has added his own quota in full 
measure. The said Sub Magistrate without 
rhyme or reason converted a calendar case into 
a Preliminary Register Case. Tne present * 
learned Sub Magistrate, Cuddapah, rightly ' 4 
points out: 


“I have read the evidence on record by 22-9- 
50 and am unable to understand how and 
why this peculiar course was adopted. The 
evidence of P. Ws. 3, 4 and 5 in their Chief 
examination is to the effect that some persons 
on the top of the house of P. W. 9 got into 
the house through the skylight and carried 
away some bags.” 


That could not obviously be construed as evi-i 

-- . - . . • • Z' -<-I 


tience sufficient for sustaining a specific charge, 
of dacoity of which the police had not event 
thought of. 

(20) The learned Sub Magistrate. Pulivendla. 

after the accused had stated that they had no 
defence witnesses recalled P. Ws. 3, 4, 5 and 6 
under S. 540. Criminal Procedure Code, and 
has adopted a procedure clearly showing that 
he did so in order to build up a case of dacoity. 
This aspect of the case has been dealt with 
fully on pages 11 and 12 of the typed order of 
the Sub Magistrate, Cuddapah, which need not 
he repeated. But in spite of this prompting, 
prodding and probing the net result of the 
analysis of the evidence to show the offence of . 
dacoity is that the dacoity is false. » 

(21) The learned Sub Magistrate. Pulivendla. 
has carried out his local inspection, plan-draw¬ 
ing and making of notes to lengths which are 
not permissible at all and beyond the limits 
laid down by the various High Courts’ deci¬ 
sions. They were not for the purpose of under¬ 
standing the evidence but to collect fresh evi¬ 
dence and build up a new case. The learned 
Sub Magistrate. Cuddapah, bluntly remarks and 
rightly that the elaborate plans and notes made 
by the Sub Magistrate on 8-10-50 and the man¬ 
ner in which the prosecution witnesses 3, 4, 5 
and 0 were recalled on 12-10-50 and the way 
in which thev were examined were all plainly 
designed to prop u.p the prosecution case 
of dacoity. Therefore, there has been gross 
misuse of the beneficial provisions of S. 539-A 
as well as S. 540. Criminal Procedure Code, 
vitiating the entire enquiry and making the 
evidence worthless. 

(22) The Herculean labours of this Sub Magis¬ 
trate of Pulivendla proved in vain howevei 
because as pointed out by the learned Sin 
Magistrate. Cuddapah. the evidence given by 
these P. Ws. was incredible as pointed out by v 
him at page 13 of his typed order and which , 

need not be repeated. 

(23) Then finally on unimpeachable evidence 
it is found that accused 1, the leader of the 
faction was not present at all at the time of 
the Galatta and he has been falsely implicated 
because he is the leader On the other hand 
apparently anticipating this Galatta this leader 
has created an excellent alibi for himself and 
which is in the natural and probable couree of 
conduct of these faction leaders in the Ceded 
Districts. 
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(24) I have therefore no hesitation in holding 
that the commitment not being based on any 
acceptable or valid evidence, ought not to have 
been made at all. and it is quashed. 
C.R.K./B/D.H, Commitment quashed. 
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GOVINDA MENON 
AND PANCHAPAKE5A AYYAR JJ. 
Gurusanthayya, son of Kariveerappa. Appel¬ 
lant v. Setra Veerayya and others, Respondents. 
A.A.O. No. 16 of 1951, D/- 3-1-1952. 

(a) Civil P. C. (1908), O. 17 Rr. 2 and 3 — 
Distinction — Party failing to appear at 
adjourned hearing — R. 2 and not R. 3 applies. 
The distinction between O. 17. Rr. 2 and 
3 is that in order that O. 17. R. 2 should 
apply, a party or his pleader should not be 
present in Court, whereas in the case of 
O. 17 rule 3, even if the party or his 
pleader is present in Court, if there is a 
failure to produce evidence, to cause the 
attendance of witnesses or to perform any 
other act necessary to the further progress 
of the suit O. 17 R. 3 applies. AIR 1936 
Mad 625, Rel. on; AIR 1935 Mad 210, 
Disling. (Para 3) 

In this view, where the plaintiff does not 
appear on the adjourned date and the suit 
is dismissed, the dismissal of the suit is 
under O. 17 R. 2 and not under O. 17 R. 3. 
Hence, in such a case O. 9 R. 9 would apply. 

(Paras 1, 4) 

Anno: C.P.C., O. 17 R. 3 N. 3. 

J (b) Civil P. C. (1908), O. 8 R. 9 and 0. 6 R. 17 
— Party has no right to file rejoinder after 
written statement is filed and findings given 
on certain issues — Procedure (o be followed 
stated. 

There is no provision of law in the Civil 
Procedure Code, by which it is open to a 
party to file a rejoinder after the written 
statements have been filed, and findings 
given on certain issues. If any further fact 
has to be brought to the notice of the Court, 
the proper procedure is to apply for amend¬ 
ment of the plaint and not to file a 
rejoinder, which would necessitate the 
filing of fresh written statement and the 
framing of fresh issues. (Para 5) 

Anno: C. P. C., O. 8 R. 9 N. 1. 

C. A. Vaidhyalingam and C. Kondiah, for 
Appellant; S. Srinivasa Iyer and K. Siva- 
prasada Rao, for Respondents. 

REFERENCES: Courtwar/Chronologieal/ Paras 

(’18) 41 Mad 286: (AIR 1918 Mad 143(2) FB) 3 
(*35) 58 Mad 817: (AIR 1935 Mad 210) 4 

(’36) 70 Mad LJ 688: (AIR 1936 Mad 625) 3, 4 

GOVIiNDA MENON J.: This is an appeal 
^ against the order of the District Judge of 
,]f Bellary refusing to set aside an order dismissing 
• a suit for default. What happened was that on 

8- 9-1950 when the suit came on for hearing the 
predecessor of the learned Judge, from whose 
order this appeal is filed, passed an order 
stating that certain issues had been decided 
against the contentions raised by the defen¬ 
dants, and that the suit would stand posted to 
18-9-1950 for the plaintiff's rejoinder. On 18- 

9- 1950 there was no appearance, and the learn¬ 
ed District Judge thereupon passed an order 
in the following terms: 


Issues 2 and 7: Finding negativing the con¬ 
tentions of the defendants was given by this 

court on 8-9-1950. 

Issue 3: The plaintiff and his pleader are 

absent. I decide the third issue in the affir¬ 
mative.” 

In the result the suit was dismissed with 
costs. An affidavit in support of the applica¬ 
tion to set aside the order of dismissal for de¬ 
fault was sworn to by Mr. D. Venugopalacha- 
riar, pleader for the plaintiff-appellant, and 
therein he states that on 18-9-1950 the rejoinder 
was ready, typed and signed by the plaintiff 
and was in the bundle of records relating to 
O. S. No. 2 of 1917. This along with another 
bundle was sent by the advocate through his 
clerk in order that it might be filed in court 
at the proper time through any of the juniors 
of Mr. Venugopalachariar, who would be present 
in that court. The learned pleader further 
states that at 11-30 a.m. the District Court 
passed an order stating that the rejoinder had 
not been filed, and that, as the plaintiff and 
his pleader were absent, the third issue was 
decided in the affirmative, and the suit was 
accordingly dismissed with costs. The reason 
why Mr. Venugopalachariar could not be pre¬ 
sent was that he had been engaged in some 
land acquisition proceedings before the Sub¬ 
ordinate Judge's Court, and that his juniors 
were engaged in the Munsifs Court at Beliary. 
According to the learned pleader, whenever he 
had work in the District Court, either he or 
one of his juniors would be usually present in 
Court to attend to that kind of work. But on 
that particular day it unfortunately happened 
that the junior, Mr. Chenna Basappa could not 
be present in the District Court, as he had to 
appear in the Munsifs Court. These facts 
have not been seriously disputed by the advo¬ 
cate who appeared for (he defendants in the 
court below. The only contention put forward 
there was that the dismissal of the suit was 
under O. 17. R. 3 and not under O. 17, R. 2. 
and that therefore (he provisions of 0.9, R. 9 
would not apply to the facts of the present case. 

(2) In our opinion, the learned District Judge 
erred in not accepting the statements contained 
in the affidavit of Mr. Venugopalachariar. We 
are of opinion that there was sufficient 
reason for the non-appearance of the plaintiff 
or his pleader when the case was called in 
court. It might be remarked that the usual 
procedure in such circumstances would be not 
to file the rejoinder earlier in the office, so that 
the same might be sent over to the court when 
the case is taken up. but to present the rejoin¬ 
der in court through the Bench clerk. Mr. Venu¬ 
gopalachariar thought that he could resort to 
that step instead of filing it earlier. Even if 
that is not the proper procedure, still there is 
an error of judgment and inadvertent mistake 
and we cannot ascribe any wanton culpability to 
the pleader in this matter. We are satisfied that 
the plaintiff had sufficient reasons for not ap¬ 
pearing in court when the case was called on 
18-9-1950. 

(3) But the really important question is whe¬ 
ther O. 17, R. 2 or O. 17. R. 3 applies. The 
distinction between the two rules is that in 
order that O. 17, R. 2 should apply, a party or 
his pleader should not be present in court, 
whereas in the case of O. 17, R. 3, even if the 
party or his pleader is present in court if there 
is a failure to produce evidence, to cause the 
attendance of witnesses or to perform any 
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i other act necessary to the further progress of 
[the suit O. 17, R. 3 applies. That this is the 
correct distinction is exemplified by a decision 
of this court in — ‘Ellammai v. Karuppan 
Chetti’, 70 Mad L J C88. In that case after a 
suit had been proceeded with for a certain time 
and after some witnesses were examined, the 
suit was adjourned to a further date. On that 
date neither the defendants nor their vakil ap¬ 
peared, and therefore an ‘ex parte’ decree was 
passed. On an application to set aside the ‘ex 
parte’ decree, the court of first instance held 
that O. 17, R. 3 applied, and on appeal to the 
High Court. Venkatasubba Rao and Cornish JJ. 
had to decide the question, and they observed 
ns follows: 

• To define the line of division between R. 2 
and R. 3 of Order 17, may in some cases be 
difficult, but in this case, the facts do not 
seem to present much difficulty. The learned 
Judge’s order is not particularly lucid, but 
the ground of his decision apparently is, that 
as the adjournment of the 30th July, was 
granted for the specific purpose of enabling 
the defendants to examine a certain witness, 
the provision that applies is R. 3. No doubt 
that rule provides that where time has been 
granted for the performance of an act, such 
as causing the attendance of a witness and 
the party fails to perform that act, in such 
a case the court may, notwithstanding such 
default proceed to decide the suit on the 
merits; but that does not mean that where 
the parties themselves fail to appear, the 
operation of the more specific provision con¬ 
tained in R. 2 is excluded. In other words, 
the proper way of construing R. 3 would be 
that where no default occurring under R. 2. 
default occurs under R. 3, the court should 
proceed under the latter provision & dispose 
of the case on the merits; but if the default 
consists in non-appearance, it is R. 2 which 
deals with such a case specifically, that in 
terms applies. It is unnecessary to cite autho¬ 
rity beyond referring to — ‘Pichamma v. 
Sreeramulu’, 41 Mad 286 (FB).” 

(4) Mr. Kasturi Sivaprasada Rao. on the other 
hand, invites our attention to — ‘Govindarajulu 
v. Imperial Bank of India’, 58 Mad 817. In 
that case the learned Judges were alive to the 
distinction between the two rules, and observed, 
at page 819 of the report, that in that case the 
first defendant should be regarded as having 
appeared. In another place also there is a 
statement that the first defendant did appear 
by his pleader on that date; but the failure in 
that case was to produce certain evidence. We 
do not think that the decision in — ‘Govinda- 
raiulu v. Imperial Bank of India’, 58 Mad 817 
goes to the extent of holding that even where 
the party did not appear on the adjourned date, 
still the provisions of O. 17 R. 3 had to be ap¬ 
plied. In our opinion, the law has been very 
correctly stated, if we may say so with respect, 
in — ‘Ellammai v. Karuopan Chetti’, 70 Mad L 
J 688. Therefore the objection that the remedy 
that is open to the appellant is only to file an 
appeal against the dismissal of the suit cannot 
be upheld. 

(5) Mr. Kasturi Sivaprasada Rao raises the 
question that it was not open to the learned 
District Judge to direct the filing of a rejoinder 

ion 18-9-1950. We are not aware of any provi¬ 
sion of law in the Civil Procedure Code, by 
(which it is ODen to a party to file a rejoinder 
after the written statements have been filed. 


and findings given on certain issues. If any 
further fact has to be brought to the notice of 
the court, the proper procedure is to apply for 
amendment of the plaint and not to file a re¬ 
joinder, which would necessitate the filing of 
fresh written statement and the framing of 
fresh issues. We therefore think that in this 
case no rejoinder should have been ordered to 
be filed. Instead of the rejoinder, if the facts 
justify it. the plaintiff is at liberty to apply for 
amendment of the plaint. } 

(6) Since we have already found that there 
were sufficient reasons for the plaintiff for not 
appearing when the case was called, we think 
that the order of the learned District Judge has 
to be set aside, and it is accordingly set aside, 
and the suit will be returned to file. In the 
circumstances of the case the appellant will pay 
the respondents’ costs in the C. M. A. in this 
court. No costs in the Memo of Objections. 
C.R.K./B/V.B.B. Appeal allowed. 
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GOVINDA MENON 
AND KRISHNASWAMI NAYUDU JJ. 

Rampalli Ramachandrudu, Appellant v. Sait 
Bakraj Gulabchand Firm and others, Respon¬ 
dents. 

A.A.O. Nos. 212 and 337 of 1951, D/- 
14-2-1952. 

Civil P. C. (1908), Ss. 46 and 47 — Order ol 
precept — Applicability. 

An order of precept under S. 46 is one 
which tends to facilitate the execution of 
the decree and not a step in execution pro¬ 
ceedings and is, therefore, not appealable: 
AIR 1940 Cal 26 and AIR 1926 Cal 249, 
Foil. (Para 2) 

Anno: C. P. C., S. 46 N. 3; S. 47 N. 84. 


G. Balaparameswari Rao, for Appellant; P. V. 
Vallabhacharyulu, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’88) 12 Bom 400 . 2 

(’25) 90 Ind Cas 527: (AIR 1926 Cal 249) 1, 2 
(’39) ILR (1939) 2 Cal 370: (AIR 1940 Cal 26) 1 

GOVINDA MENON J.: These appeals arise 
out of the orders passed by the District Judge 
of East Godavari extending the time for a pre- 
cept issued to the Court of the District Judge 
of West Godavari to keep in attachment pro¬ 
perties belonging to the appellant who is a 
iudgmcnt-debtor in the suit out of which the 
application for precept and its extension was 
made. Mr. P. V. Vallabhacharyulu for the res¬ 
pondent raises a preliminary objection that an 
order directing a precept is not appealable, as 
it is not one relating to execution, discharge or 
satisfaction of the decree. For this argument 
he relies upon the observations of Sen J. in — 
•Rai Kissenji v. Sri Kissen’, ILR (1939) 2 Cal 
370. The learned Judge observes as follows: 

"After there is an attachment pursuant to a 
precept under S. 46, C. P C., further steps 
have to be taken before the decree can be 
executed. First, there must be an applica¬ 
tion under S. 39 of the Code to the Court, 
which passed the decree, for transmission of 
the decree to the Court which is to execute 
the decree. Then there must be an applica¬ 
tion tor execution of the decree to the Court 
to which the decree has been transferred and 
the application must be in tabular form as 
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provided in O. 21, R. 11, C. P. C., when the 
executing court is not the High Court. If 
the Court, to which the decree has been 
transferred is the High Court, then the appli¬ 
cation for execution must be in form I ot the 
rules of this court and must contain, in addi¬ 
tion to the particulars mentioned in O. 21, 
K. 11 certain other particulars (vide Chapter 
17, R. 10 of the Original Side rules). It is 
thus clear that after an attachment under a 
precept there must be an application 
for execution in the proper form and 
it is only upon such application that 
execution can issue. The order issuing a 
precept is, therefore, not an order directing 
execution and the attachment under a pre¬ 
cept is not an attachment in execution pro¬ 
ceedings. In the case of — ‘Kasiswar De v. 
Aswini Kumar', 90 Ind Cas 527: AIR 1926 Cal 
249 it was held that an application for an 
attachment under S. 46, C. P. C. cannot be 
regarded as an application for execution. 
This was a case regarding rateable distribu¬ 
tion, but the principle underlying this view 
applies." 

(2) What happened there was when a pre¬ 
cept was directed to be issued to the Sheriff of 
Calcutta by the Civil Court of Benares and the 
properties in Calcutta were kept in attachment, 
the Sheriff claimed poundage for having the 
attachment made and the question was whether 
-he was entitled to poundage at all. The learned 
Judge in considering that question found that 
a precept under S. 4G is not a step in the exe¬ 
cution proceedings but is merely a step taken 
to facilitate execution. Even if a precept has 
been ordered, still the decree-holder has to ap¬ 
ply to the court which passed the decree under 
S. 39, C. P. C. for transmitting the decree and 
thereafter an application under O. 21, R. 11, 
C. P. C. has to be filed to the court to which 
;the precept has been directed. We agree with 
i the learned Judge that an order of precept un- 
jder S. 46 is one which tends to facilitate the 
'execution of the decree and not a step in exe¬ 
cution proceedings. The same view has been 
taken by the Calcutta High Court in an earlier 
case in — ‘Kasiwar De v. Aswini Kumar’, 90 
Ind Cas 527 (Cal) where Greaves and Cuming 
JJ. held that an application for attachment 
under S. 46, C. P. C. cannot be regarded as an 
application for execution. The learned Judges 
referred to earlier decisions in — ‘Pallonji 
Shapurji v. Edward Vaughan Jordan’, 12 Bom 
400 and other cases. We agree with the prin¬ 
ciples set forth in the Calcutta cases referred 
to above. 

(3) We arc, therefore, of opinion that the 
appeals are not maintainable and they are dis¬ 
missed with costs, one set. 

C.R.K./B/G.M.J. Appeals dismissed. 

A. I. R. 1952 MADRAS 827 
SUBBA RAO J. 

Nune Panduranga Rao, minor by next friend 
Nune Sivaiah, Petitioner v. Divvala Gopala Rao 
and another, Respondents. 

Civil Misc. Petn. No. 14009 of 1950, D/- 
13-8-1951. 

Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (XXV (25) of 1949), 
S. 7 (2) — Payment of rent — Excess amount 
with landlord. 


Section 7 (2) does not compel a landlord 
to adjust the excess amounts iu his hands 
towards any arrears of rent, if the said 
amounts were not paid by the tenant 
towards the rent of any particular month. 

It is true that on the date when a tenant 
authorises the landlord to adjust the 
amounts with him towards the rent of any 
particular month, or months the amount 
will be deemed to have been paid on that 
date towards rent. But till that adjustment 
is made and the amount is so appropriated, 
any amounts in excess of the rent due with 
the landlord will only be payments made 
in suspense. The fact that such excess 
came into the hands of the landlord by 
reason of the Rent Controller’s order fixing 
the fair rent does not really affect the 
question. The amount not paid towards 
rent of any particular month and the 
amount not agreed to be adjusted towards 
any rent of a particular month is not pay¬ 
ment of rent within the meaning of 
S. 7 (2) (1). AIR 1951 Mad 343, Rel. on. 

(Para 2) 

N. Subramaniam and J. V. Krishna Sarma, 
for Petitioner; B. S. Ramamohana Rao, for 
Respondents. 

REFERENCE. Para. 

(’50) 63 Mad LW 1176: (AIR 1951 Mad 343) 2 

ORDER: The petitioner is the landlord, and 
the first respondent is the tenant. The peti¬ 
tioner filed R. C. P. No. 56 of 1949 for evicting 
his tenant under S. 7(4) of Madras Act XXV 
of 1949. The application for eviction was based 
upon two grounds: (1) that the tenant was 
committing nuisance, and (2) that he made a 
default in payment of rent from February 1948. 
The tenant filed an application a few days prior 
to the application filed by the petitioner, for 
fixing the fair rent. The Rent Controller fixed 
the fair rent and also held that the said rate 
should come into force from 11-3-1947. As the 
excess rent paid by the tenant on the basis of 
the pre-existing rate of rent fixed by the Rent 
Controller would be much more than the rent 
actually due to him, the Rent Controller dis¬ 
missed the application for eviction. In appeal 
the Subordinate Judge also took the same view 
and dismissed the appeal. 

(2) Mr. Subramanyam, the learned counsel 
for the petitioner, contended that the Rent Con¬ 
troller could not take into consideration the 
unadjusted amounts in the possession of the 
landlord, and that as a default to pay rent was 
committed within the meaning of S. 7(2) of the 
Act. he had no jurisdiction to refuse eviction. 
Se^t ; on 7(2) (i) reads: 

"A landlord who seeks to evict his tenant shall 
apply to the Controller for a direction in that 
behalf. If the Controller, after giving the 
tenant a reasonable opportunity of showing 
cause against the application, is satisfied— 
(2) that the tenant has not paid or tendered 
the rent due by him in respect of the build¬ 
ing. within fifteen days after the expiry of 
the time fixed in the agreement of tenancy 
with his landlord, or in the absence of anv 
such agreement, by the last day of the month 
next following that for which the rent is 
payable, the Controller shall make an order 
directing the tenant to put the landlord in 
possession of the building and if the Control¬ 
ler is not so satisfied, he shall make an order 
rejecting the application." 

Under the express provisions of this section, 
if the tenant has not paid or tendered the rent 
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due by him within the lime prescribed therein, 
he is liable to be evicted. The section does 
not compel a landlord to adjust the excess 
amounts in his hands towards any arrears of 
rent, if the said amounts were not paid by the 
tenant towards the rent of any particular month. 
It is true that on the date when a tenant autho¬ 
rises the landlord to adjust the amounts with 
him towards the rent of any particular month, 
or months the amount will be deemed to have 
been paid on that date towards rent. But till 
that adjustment is made and the amount is so 
appropriated, any amounts in excess of the rent 
due with the landlord will only be payments 
made in suspense. The fact that such excess 
came into the hands of the landlord by reason 
of the Rent Controller’s order fixing the fair 
rent does not really alfect the question. I am 
therefore of opinion that the amount not paid 
towards rent of any particular month and the 
amount not agreed to be adjusted towards any 
rent of a particular month is not payment of 
rent within the meaning of S. 7(2)(1) of the 
Act. 

A Bench of this Court consisting of Rajaman- 
nar C. J. & Balakrishna Aiyar J. held in — *Na- 
vaneethammal in re’, 63 Mad L W 1176 that 
in the case of amounts paid in advance, in the 
hands of a landlord, such amounts could not 
be treated as payments made towards rent due 
for any particular month. The learned Judges 
observe at page 1176: 

“The learned advocate for the petitioner also 
urged upon us another point not dealt with 
by the learned Judge, namely, that, the land¬ 
lord had with him two months' rent in ad¬ 
vance and he could adjust it towards arrears 
of rent under S. 6(c). But to invoke the pro¬ 
visions of that sub-section of S. 6 the tenant 
should exercise the option and call upon the 
landlord ‘in time’ to make the adjustment. 
There is no evidence in this case of the exer¬ 
cise of such choice.” 

In the present case also the amount paid in 
excess was not authorised by the tenant in time 
to be adjusted towards the rent due for any 
particular month; but this will not dispose of 
the application before me. Learned counsel 
for the respondent contended that his case was 
that he tendered the rent due to the landlord 
every month and he refused to accept the same. 
He further argued that the learned Judge ac¬ 
cepted his case and found on the evidence that 
he made the tender every month and that there¬ 
fore he was not liable to be evicted. It is true 
that a perusal of the judgment discloses that 
such an argument was advanced; but I cannot 
say that the learned Judge has given any de¬ 
finite finding on the said contention. The learn¬ 
ed Subordinate Judge will have to decide on thq 
evidence on record whether the resoondent 
tendered the rent due till the application for 
eviction was taken out against him. 

(3) The order of the lower court is quashed, 
and it is directed to dispose of the appeal in 
accordance with law. The petitioner will have 
his costs, advocate’s fee Rs. 50. 

C.R.K./B/D.H. Petition allowed. 
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SATYANARAYANA RAO 
AND VISWANATHA SASTRI JJ. 

M. N. Murugappa Chetti and Sons, Tiruppur. 
Appellant v. The Commissioner of Income-tax* 
Madras, Respondent. 

Case Referred No. 10 of 1947, D/- 6-1-1950. 
Hindu Law — Joint family — Acquisition — 
Presumption — Managing agency agreement by 
coparcener — Commission earned would be 
prima facie his individual (and not joint family) 
income — Income-tax Act (1922), S. 12A — 
Companies Act (1913), S. 2 (9-A). 

A Hindu undivided family is not a 
“person” as defined in the Companies Act, 
1913 as amended in 1936, and therefore it is 
incapable of entering into a managing' 
agency contract as a legal entity. (Para 4) 

The commission earned under a managing 
agency agreement by a member of a copar¬ 
cenary would ‘prima facie’ be his individual 
property or separate property unless it be 
shown that the rights were acquired by 
utilising any portion of the joint family 
property. The 'prima facie* view that the 
rights under the managing agency agree¬ 
ment acquired by a coparcener would be 
his individual property may be rebutted 
by showing that the family estate had 
suffered a detriment as part and parcel of 
the arrangement under which the managing 
agency rights were acquired. AIR 1947 
Bom 299 and AIR 1944 Bom 76, Ref. 

(Para 7) 

A and his brother B, who were partners 
in a firm, entered into a managing agency 
agreement with certain Mills. The two 
brothers were then members of a Hindu 
joint family. Later they became divided, 
and the partition was between A on the 
one hand and B on the other and there was 
also a division inter se between B and his 
sons. A had also sons but there was no 
division 'inter se’ between A and his sons. 
The partition deed made no reference to 
the rights under managing agency agree¬ 
ment. Nor was there any fresh agreement 
after partition between the Mills and the 
firm. The firm continued to manage the 
company. The question was whether the 
share of the managing agency Commission 
obtained by A after the partition, was the 
income of his joint family or was his indi¬ 
vidual income. It was not proved that the 
joint family property suffered any detri¬ 
ment by the conduct of A and B obtaining 
the managing agency agreement. 

Held that the managing agency Commis¬ 
sion should be treated as the individual 
income of A. (Para 7) 

The fact that in the previous years the 
brothers did not object to the assessment 
of the income as joint family income docs 
not at all support the inference that the 
income should for the assessment year also 
be treated as joint family income. (Para 6) 
Advocate General for S. Swaminathan, for 
Appellant; C. S. Rama Rao Sahib, for Respon- 

dent. _ . _ 

REFERENCES: Courtwar/Chronological/ Paras 
(*44) AIR 1944 Bom 76: (214 Ind Cas 42) 7 

(’47) 1947-15 ITR 124: (AIR 1947 Bom 299) 7 

SATYANARAYANA RAO J.: The short 
question that arises for consideration in this 
reference is whether the managing agency com- 
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mission earned by one Murugappa Chettiar is 
assessable to income-tax as the joint family in¬ 
come of Murugappa and his sons. The question 
formulated in this reference is as follows: 

“Whether on the facts and in the circumstances 
of the case the Tribunal was right in hold¬ 
ing that the proportionate income of the 
managing agents Messrs. i\I. Nanjappa Chet¬ 
tiar and Sons was the income of the Hindu 
undivided family of Murugappa Chettiar and 
not the individual income ot the karta?” 

The facts relevant for the disposal of this 
reference may be shortly stated: on the 12th 
of May 1932, Murugappa Chettiar and his 
brother Chikkanna Chettiar entered into a 
managing agency agreement with the Dhana- 
lakshmi Mills Ltd., v/hereunder Messrs. Nan¬ 
jappa Chettiar and Sons, the name of the firm 
of which the two brothers are partners were 
appointed managing agents of the company sub¬ 
ject to certain conditions and rights enumerated 
in the agreement. The two brothers, at the 
time when the agreement was entered into, were 
admittedly members of a Hindu joint undivided 
family. On the 7th February 1941. the two 
brothers, Murugappa and Chikkanna, became 
divided and the partition is evidenced by a 
partition deed of that date. The partition was 
between Murugappa on the one hand and Chik¬ 
kanna on the other and there was also a divi¬ 
sion ‘inter se’ between Chikkanna and his sons. 
Murugappa also had sons but there was no di¬ 
vision 'inter se* between Murugappa and his 
sons. Murugappa seems to have obtained a 
deed of release on the 2nd April 1941 from his 
sons, but that release may be left out of con¬ 
sideration as no argument is now based on the 
strength of that release. The partition deed 
made no reference to the rights under manag¬ 
ing agency agreement; nor was there any fresh 
agreement after partition between Dhana- 
lakshmi Mills and the firm. The firm continues 
to manage the company and in the year of 
account 1942-43, Murugappa. for his share of 
the managing agency commission, obtained a 
sum of Rs. 26G07. This sum was treated by the 
Income-tax Officer as income of the joint family 
and was assessed as such overruling the ob¬ 
jection of Murugappa that it was really his 
individual income and should not have been 
included in the income of the joint family. This 
decision was upheld by the Appellate Assistant 
Commissioner and also by the Appellate Tri¬ 
bunal. Hence this reference. 

(2) Undoubtedly on the date of the assess¬ 
ment, Murugappa and his sons were members 
of a Hindu joint family and Murugappa, the 
father, is no doubt also the karta of that family. 
The commission earned by Murugappa as ma¬ 
naging agent under the managing agenev agree¬ 
ment above referred to can be established to be 
joint family property in one of two ways: (1) 
either by establishing that the managing'agencv 
agreement was in fact obtained on behalf of 
the joint family and that therefore the com¬ 
mission earned under that agreement must be 
deemed to be property of the family: or (2) bv 
establishing that (he income was earned by 
utilising joint family property or joint family 
money or at any rate by utilising the property 
of the joint family to its detriment. If none 
of these is established it must be presumed that 
the managing agency commission earned bv 
Murugappa is his separate and individual pro¬ 
perty and not property of the joint family. 


. (Satyanurdyuiia Lao J.) 

(3) Mr. Rama Rao Sahib, learned counsel 
for the Income-tax Commissioner tried to sus¬ 
tain the decision of the Appellate Tribunal on 
those two grounds. We may here dispose of 
the basis oi the decision of the Appellate Tri¬ 
bunal as it is now conceded—and indeed it 
cannot be sustained—that merely because in 
the previous years Murugappa aid not object 
to the assessment of this commission as income 
of the joint family, tne income during the as¬ 
sessment year also must be treated as the in¬ 
come of the joint family. It is rather dirficult 
to see on what principle the Appellate Tribunal 
presumed that the income during the account¬ 
ing year was also income of the joint family 
merely because on prior occasions Murugappa 
or Chikkanna did net object to the income being 
treated as the income of the joint family. 

(4) The contention that the managing agency 
agreement must be deemed to have been ob¬ 
tained on behalf of the joint family may now 
be considered. The agreement was entered 
into in 1932 when Murugappa and Chikkanna 
were undivided and there is nothing to indicate 
in the document that it was entered into on 
behalf of. and for the benefit of, the family. 
The indication, if any, points to an opposite 
conclusion for the reason-that when the karta 
of the family at (hat moment was Murugappa, 
who was the senior of the two brothers, the 
agreement was entered into in the name of the 
two brothers, which negatives any presumption 
that the agreement was entered into on behalf 
of the family. Even a contract entered into by 
a person who happens to be the manager of 
the family is prima facie a contract entered 
into in his individual capacity, unless there is 
a clear indication in the document itself that 
he entered into it on behalf of, and for the 
benefit of, the family. In this document, which 
was entered into by the two brothers in their 
individual capacity, there is nothing to support 
the contention that it was entered into on be¬ 
half of the family. Further, liberty was given 
under the agreement to the two partners of the 
firm of Messrs. Nanjappa Chettiar and Sons to 
take any others also into the partnership and 
the change in the constitution of the firm, or 
the name and style, would not have the effect 
of affecting in any manner the rights under 
the managing agency agreement. The mere acci¬ 
dent that these two persons were members of an 
undivided family affords no justification for in¬ 
ferring that the agreement was entered into 
on behalf of the family. Further under the 
Indian Companies Act as it stands after the 
amendment of 1936. a joint family as such can¬ 
not enter into a managing agency agreement 
for in the definition under S. 2. clause (9-A) a 
“managing agent” is defined as meaning “a 
person, firm or company”. A Hindu undivided 
family is not a “person” and therefore it is 
incapable of entering into a managing agency 
contract as a legal entity. 

(5) The next contention is that a large 
amount was invested by the two brothers in 
purchasing shares in Messrs. Dhanalakshmi 
Mills Ltd. and from this it is argued that there 
is utilisation of the joint family funds and 
hence the managing agency commission earned 
by the brothers must be deemed to be income 
of the family. That there is really no connec¬ 
tion between the purchase of the shares from 
and out of the joint family funds and the 
managing agency agreement is made clear bv 
the agreement itself as it specifically states that 
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the agreement was entered into between the 
two oroiners and the company in consideration 
of the firm of Messrs. iNanjappa Cnetuar and 
Sons having promoted the company and not for 
the reason that they purchased the snares in 
the Dnanalaksnmi Mills. There is no qualifica- 
tion prescribed in the agreement tnat the ma¬ 
naging agents should hold any shares in tne 
company & that they should so hold & continue 
to hold the shares during the continuancy of 
the managing agency agreement. The purchase 
of the shares, tne acquisition of the rights un¬ 
der the managing agency agreement, and the 
agreement itself are not in any manner con¬ 
nected and therefore it cannot be stated that 
the Joint family property suffered any detri¬ 
ment to any extent by the conduct of these two 
persons in obtaining the managing agency 
agreement. The shares have been earning large 
dividends, in some years, as large as the face 
value of the shares, and really no detriment 
was sutlerea by the family by the purchase of 
these shares. 

(6) The fact that in the previous years the 
brothers did not object to the assessment of 
the income as joint family income does not at 
all support the inference that the income should 
be treated as joint family income. It may be 
in the prior years that the two brothers, and 
later after partition Murugappa had no objec¬ 
tion to treat the income of that particular year 
or years as joint family income. But that does 
not have the effect of converting the income to 
be accrued in future into joint family income 
on any conceivable principle of Hindu law. If 
it is a case of blending, it requires that the 
property must be in existence before it is actual¬ 
ly blended. It cannot be said that at the time 
the income of the previous years was agreed to 
be treated as joint family income, the income 
of the assessment year was in existence, and 
it is therefore impossible to invoke the doctrine 
of blending to a case of this description and 
to hold that the managing agency commission 
earned during the accounting year must be 
treated as joint family income. 

(7) The commission earned under a manag¬ 
ing agency agreement by a member of a co- 
parcenery" would ‘prima facie’ be his individual 
property' or separate properly unless it be 
shown that the rights were acquired by utilising 
any portion of the joint family property as m 
the case of — ‘Haridas Purushotham In re, 
1947-15 I. T. R. 124 (Bom) at n. 132. In that 
case emphasis was laid upon tlie fact that an 
asset was sold to the new company, i.e., the 
Mills, which formed part of the joint family 
property of the person or persons who entered 
into the managing agency agreement and as 
stated at page 132 of the report the new com¬ 
pany, i.e., Messrs. Purushotham Govind.li & Co. 
was appointed managing agents and as part 
and parcel of that arrangement. the Hubli Mills 
in which the assessee admittedly held a share 
as Karta was sold by the partnership to the 
new company. The managing agency therefore 
was held in that case to have been derived from, 
or acquired with, the assistance of the joint 
family. The prima facie view that the rights 
under the managing agency agreement acquired 
by a coparcener would be his individual property 
may be rebutted by showing, as in that case, 
that the familv estate had suffered a detriment 
as part and parcel of the arrangement under 
which the managing agenev rights w^re ac¬ 
quired. This position is not inconsistent with 


the view of Chagla J. in — ‘Ramchandra v. 
Chinubai’, AIR 19-44 Bom 76 at p. 79 where the 
learned Judge observed: 

“To my mind it is impossible to contend that 
the mere office of managing agents without 
any benefits attaching to it can never be 
deemed to be joint family property.” 

The learned Judge in that sentence must have 
been thinking of a case where no detriment to 
the family estate was involved in the acquisition 
of the office of managing agents and not a 
case like the one which was considered in — 'i 
‘Haridas Purushotham in re’, 1947-15 I. T. R. 124 
(Bom) at p. 132. For these reasons we are of opi¬ 
nion that the decision of the Appellate Tribunal 
is wrong & that the first part of the question re¬ 
ferred to us must be answered in the negative. 

On the second part of the reference we hold that 
the managing agency commission should have 
been treated as the individual income of Muru¬ 
gappa Chettiar. The assessee who succeeds in 
this reference is entitled to his costs which we 
fix at Rs. 250. 

C.R.K./B/V.B.B. Reference answered 

in the negative. 
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Messrs. Katta Adinarayana and Brothers. 
Petitioners v. The State of Madras represented 
by the Commercial Tax Officer, Bellary and 
another. Respondents. 

Writ Petn. No. 245 of 1951, D/- 9-11-1951. 

Constitution of India, Art. 226 — Other 
remedy open. 

The Madras General Sales Tax Act with 
its subsequent amendments has not ousted 
the jurisdiction of the ordinary Civil Courts 
when a party is alleged to have been 
aggrieved by the administration of the Act. 
An application under Art. 226 for issuing a 
writ of ‘certiorari’ to quash the orders of 
the taxing Authorities assessing the peti¬ 
tioner for sales tax cannot be granted as 
the petitioner has an effective remedy by 
way of a suit in the Civil Court for the 
relief claimed. (Para 2) 

T. S. Narasir.ga Rao and M. Balachandrudu, 
for Petitioners; Govt. Pleader for Respondents. 

REFERENCE. Para 


Province of Madras v. Satyanarayana- 
murthi, (AIR 1952 Mad 273) , 2 

ORDER: This is an application for issuing 
l writ of certiorari to quash the orders of the 
3oard of Revenue dated 14th May 1951 of the 
Commercial Tax Officer. Bellary, dated 9th April 
1951 & of the Deputy Commercial Tax Officer, 
iated, 2nd March 1951. The Deputy Commercial 
rax Officer assessed the petitioner for sales-tax 
for the year 1948-49 in a .sum of Rs. 2.22A90-24. 
fie filed an appeal against that order to the 
Commercial Tax Officer, Bellary; but that ap- 

Seeks toset aside those orders on the ground 
‘hat they are illegal and contravene the provi- 

sions of the Act. . , 

(2) The learned Government P* eader 
the preliminary objection that the petitioner 
has other adequate and effective remedy by 
wav of filing a suit in a civil court and there¬ 
fore this application should be dismissed. In 
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— "the Province of Madras v. Satyanaravana- 
murthi’, AIR 1952 Mad 273. Govinda Menon an a 
Basheer Ahmed Sayeed JJ. held that the Madras 
General Sales-tax Act of 1C-2S v.-ilh Its subse¬ 
quent amendments has not ousted the jurisdic¬ 
tion of the ordinary civil courts when a pany 
is alleged to have been aggrieved by the ad¬ 
ministration cf the Act. and that 


' 


‘suits alleging that sales-tax was illegally levied 


against the plaintiffs arc tnat excessive 
amounts were collected frem them as sales- 
tax are maintainable.’' 


This judgment was delivered on 26th April 1951. 
The petitioner could have riled a suit in a civil 
court for the relief which he now seeks :o ob¬ 
tain in this writ. As r.e has other elective 
remedy, this application is dismissed with costs. 
Advocate's fee Rs. 100. 

C.RK./B/D.H, Application dismissed. 
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Kalluri Krishnayya, Appellant v. Potti Ven¬ 
kata Subbarayudu. Respondent. 

Second Aopeal No. 1003 of 1948, D/- 21-11- 
1951. 

Debt Laws — Madras Agriculturists’ Relief 
Act (4 (IV) of 1938) Ss. 8. 9 and 13 — As 
amended by Madras Act (23 (XXIII) of 1948) 
— Effect of amendment — Original pro-note 
executed after 1-10-1932 — Renewal of pro¬ 
note after Act came into force — S. 9 applies 
and debt cannot be traced back to original 
note. 

The law at the time when the Amend¬ 
ing Act 13 of 1948 came in;o force was 
that neither S. 8 nor S. 9. Madras Agricul¬ 
turists' Relief Act. 1938 would apply to a 
debt incurred after 22-3-1938. The debt 
under S. 9 could not be traced back to the 
earlier debt but should be scaled down 
with reference to the actual contract with 
the reduction of interest indicated in that 
section. S. 13 governed all debts whether 
incurred for the first time or renewed in 
respect of earlier debts, if they were in¬ 
curred cr renewed after the Act came into 
force. At that stage, the Legislature inter¬ 
vened and substituted Explanation III to 
the pre-existing Explanation to S. 3 of the 
Act. Under the substituted Explanation, 
a debt.^ which has been renewed or in¬ 
cluded in a fresh document executed after 
the commencement of the Act. is also 
liable to be scaled down under S. 3 of the 
Act. But. designedly, no similar explana¬ 
tion was added to S. 9. (Para 9) 

Consequently, even after the amend¬ 
ment where the original debt is incurred 
on or after 1-1(1-1932 and is renewed after 
22-3-1938, the debt cannot be traced back 
to the original debt: AIR 1941 Mad. 799(2) 
and AIR 1943 Mad. 344 Ref. (Para 9) 

M. S. Ramachandra Rao and M. Krishna 
Rao. for Appellant; U. Sethumadhava Rao, for 
Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’41) 1941-2 Mad LJ 307: (AIR 1941 

Mad 799(2) ) 8 

(’43) 1943-1 Mad LJ 231: (AIR 1943 

Mad 344) 9 

C45) 1945-2 Mad LJ 565: (AIR 1946 

Mad 111) 7 


JUDGMENT: This second appeal raises a 
cuesxicn in regard to the applicability of S. 9 
of the Madras Agriculturists’ Relief Act (here¬ 
inafter referred to as the Act) to debts in¬ 
curred after the Act came into force. 

{2 1 The facts are simple ana are not in dis¬ 
pute. ire defendant executed a promissory 
note Ex. P. 1 dated 5-1-1943 in favour of the 
plaintiff for a sum of Rs. 1024-6-6*. The prior 
promissory notes, which culminated in Ex. P. 1. 
are as follows: 

Ex. P. 2. dated 7-1-1940. 

Ex. P. 3. dated 9-1-1937. 

Ex. P. 4. dated 11-1-1934. 

(3i The consideration for the earliest pro¬ 
missory note was Rs. 500. It will be seen from 
the aforesaid dates that the original deb: was 
contracted after 1st October 1932 and that 
Exs. P. 1 and P. 2 were executed subsequent 
to the Act, i.e.. 22-3-1938. The plaintiff filed 
O. S. No. 22 of 1946 on the file of the G-urt cf 
the District Muusif. Ongole. for recovery of a 
sum of Rs. 1024-6-0 due under the promissory 
note Ex. P. 1 with subsequent interest at 9 
per cent per annum. The defendant pleaded 
that he is an agriculturist and that the deb: 
should be scaled down under the Act. He also 
contended that though Exs. P. 1 and P. 2 were 
executed subsequent to the Act they were so 
executed under an arrangement between the 
parties that at the time of the settlement of 
the suit, the debt should be ascertained ac¬ 
cording to the Act and that the renewals were 
made only for the purpose of acknowledgment 
of the debt. The learned District Munsif held 
th 2 t the agreement pleaded was not true but 
that the promissory notes executed subsequent 
to the Ac: were net supported by :-ons:dera- 
ticn. He found, after giving credit to the 
amounts paid, that the plaintiff would be en- 
tit.ed to a decree for a sum of Rs. 333 and 
subsequent interest from 9-9-1944 at 61 per 
cent per annum. In appeal the learned Sub¬ 
ordinate Judge held that the plaintiff wculd be 
entitled to a decree on the basis of Ex. P. 1 
and. after giving credit to the amounts paid, 
he gave a decree for a sum of Rs. €56-13-3 
with subsequent interest at the rate of 6i per 
cent per annum. The defendant preferred the 
above second appeal. 

(4) The learned counsel for the appellant 
contended that, in view of the provisions in¬ 
troduced by Amending Act, 23 of 1948, the 
debt is liable to be scaled cowm under the Drc~ 
visions of the Act. To appreciate the conten¬ 
tion of the ieamed counsel, the relevant 
provisions of the Act, as amended by * ct 23 of 
194S. may be read : 

“8. Debts incurred before 1st October 1932. 
shall be scaled dowm in the manner men¬ 
tioned hereunder, namely: 

(1) All interest outstanding on the 1st Octo¬ 
ber 1937, in favour of any creditor of an 
agriculturist whether the same be pavable 
under law. custom or contract or under a 
decree of court and whether the debt or 
other obliption has ripened into a decree 
or not. shall be deemed to be discharged, 
and only the principal or such portion there^ 
ot as may be outstanding shall be deemed 
to be the amount repayable by the agricul¬ 
turist on that date. 

Explanation III: Where a debt has been 
renewed or included in a fresh document 
executed before or after the commencement 
of this Act whether by the same or a diffe¬ 
rent debtor and whether in favour of the 
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same or a different creditor, the principal 
originally advanced together with such 
sums, if any, as have been subsequently ad¬ 
vanced as principal shall alone be treated 
as the principal sum repayable under this 
section.” 

(5) This Explanation has been substituted by 
Amending Act 23 of 1948 for the explanation, 
which reads as follows : 

“Where a debt has been renewed or included 
in a fresh document in favour of the same 
creditor, the principal originally advanced 
by the creditor together with such sums, if 
any, as have been subsequently advanced as 
principal shall alone be treated as the prin¬ 
cipal sum repayable by the agriculturist un¬ 
der this section.” 

9(1) Debts incurred on or after the 1st 
October 1932, shall be scaled down in the 
manner mentioned hereunder, namely: 
Interest shall be calculated up to the com¬ 
mencement of this Act at the rate applicable 
to the debt under the law, custom, contract 
or decree of court under which it arises or 
at five per cent per annum simple interest, 
whichever is less, and credit shall be given 
for all sums paid towards interest and only 
such amount as is found outstanding, if any. 
for interest thus calculated shall be deemed 
payable together with the principal amount 
or such portion of it as is due: 

Provided that any part of the debt which is 
found to be a renewal of a prior debt (whe¬ 
ther by the same or a different debtor, and 
whether in favour of the same or different 
creditor) shall be deemed to be a debt con¬ 
tracted on the date on which such prior debt 
was incurred and if such debt had been con¬ 
tracted prior to the 1st October 1932, shall 
be dealt with under the provisions of S. 8.” 

(6) The words “whether by the same or a 
different debtor, and whether in favour of the 
same or different creditor” were inserted in 
the proviso by the Amending Act XXIII of 
1948. 

“J3. In any proceeding for recovery of a 
debt, the court shall scale down all interest, 
due on any debt incurred by an agriculturist 
after the commencement of this Act, so as 
not to exceed a sum calculated at 6J per cent 
per annum, simple interest, that is to say, 
one pie per rupee per mensem simple in¬ 
terest, or one anna per rupee per annum 
simple interest.” 

(7) The law in regard to the interpretation 
of the aforesaid provisions in their unamend¬ 
ed form was well settled and the decisions 
cited before me afford illustrations to the 
principles accepted by the Court. The applica¬ 
bility of S. 8 of the Act to a promissory note 
executed after the commencement of the Act 
was considered in — ‘Suryanarayana v. Ala- 
vandararao’, 1945-2 Mad LJ 565. 

(8) The learned Judges observed at page 

566 that : , . . ... 

“ft is well settled that a debt incurred after 
the commencement of Madras Act IV of 
1938 cannot be scaled down except in ac¬ 
cordance with S. 13 of that Act.” 

The same rule was applied in — ‘Thiruvenga- 
dalha Aiyangar v. Sannappan Servaf. 1941-2 
Mad. L.J. 307 to a debt incurred after 1st Octo¬ 
ber 1932 and renewed after the Act came into 
force. The learned Judges observed at page 
309 : 

“S. 13 seems to provide a complete machi¬ 
nery for dealing with debts incurred after 


the commencement of the Act, and it ap¬ 
pears to have been designed as part of a 
regular scheme whereby debts of agricul¬ 
turists are divided into three categories: 
first, those incurred before 1st October 1932, 
which fall under S. 8; secondly, those in¬ 
curred from 1st October 1932 to 22nd March 
1938, which fall under S. 9 and thirdly, those 
incurred after 22nd March 1938. The only 
point in seeking to apply S. 9 to the last 
class of debts is to get the advantage of the 
proviso to S. 9(1). It seems to us that hav- Tl 
ing regard to the scheme of the Act, if it 
had been the intention of the legislature to 
include the theory of renewals into the 
scaling down operations in respect of debts 
incurred after the commencement of the Act, 
some specific provisions would have been 
made in this behalf. We are of opinion that 
all debts incurred after the commencement 
of the Act, whether they be in discharge of 
prior debts or not, will fall only under S. 13.” 


(9) In — ‘Sarveswararao v. Venkatasubbayya 
& Son s'. 1943-1 Mad. L.J. 231 the learned 
Judges further pointed out the scope of the 
proviso to S. 9. They stated 

“the obvious intention of the Legislature in 
enacting this proviso was merely to give a 
rule for the classification of debts into 
those to which S. 8 will apply and those to 
which S. 9 will apply. The latter class of 
debts lias to be scaled down with reference 
to the actual contract modified to the extent 
indicated by the reduction of the rate of 
interest.” 


In an unreporled judgment by another Bench 
of this court of which I was also a member, 
this view was not accepted. There the suit 
promissory note was executed on i0-10-1936. 
The prior promissory note was dated 10-11- 
1933. We held that even in the case of a debt 
covered by S. 9, the debt can be traced back 
to the earlier debt. That judgment was deli¬ 
vered on 10-3-1949, i.e., subsequent to the 
enactment of the Amending Act XXIII of 
1948. The law therefore at the time when 
the Amending Act came into force was that 
neither S. 8 nor S. 9 would apply to a debt 
incurred after 22-3-1938. The debt under S 9 
could not be traced back to the earlier debt 
but should be scaled down with reference to 
the actual contract with the reduction of 
interest indicated in that section. S. 13 govern¬ 
ed all debts whether incurred for the first time 
or renewed in respect of earlier debts, if they 
were incurred or renewed after the Act came 
into force. At that stage, the Legislature in¬ 
tervened and substituted Explanation III to 
the pre-existing Explanation. Under the sub¬ 
stituted Explanation, a debt, which has been 
renewed or included in a fresh document exe¬ 
cuted after the commencement of the Act, is 
also liable to be scaled down under S. 8 of the 
Act. But. designedly, no similar explanation 
was added to S. 9. I state “designedly” because 
the proviso to S. 9 was also amended, mougn 
the words found in the substituted explanation 
III to Sec. 8 viz., “whether by the same or a 
different debtor and whether in favour of tne 
same or a different creditor” were inserted in 
the proviso, the other part of that 
in regard to debts renewed after the Act came 
into force was not added to S. 9 by *n ex £l 
nation or otherwise. The \n — 
sumably had knowledge of the decision n 
•Sarveswararao v. Venkata Subb^yya, 1. L 

Mad L.J. 231 wherein it was held that where 
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no portion of the debt has been incurred be¬ 
fore 1-10-1932, the debt cannot be traced back 
and the debtor is only entitled to get under 
S. 9 in respect of that debt the relief tf reduc¬ 
ing the rate of interest as provided therein. In 
view of that decision, as no question cf tracing 
back the debt under S. 9 arises, the Legisla¬ 
ture did not think fit to add a similar Expla¬ 
nation to S. 9 also. It follows that the suit 
promissory note, which was executed after the 
Act came into force and to which the provi¬ 
sions of S. 9 apply, cannot be traced back to 
the earliest debt Ex. P. 4. 

(10) The principal of Ex. P. 1 inust be 
taken to be the principal for applying the pro¬ 
visions of S. 9. The learned Subordinate 
Judge’s calculation is correct and is consistent 
with the provisions of S. 9. 

(11) It is then contended by the learned 
counsel that the learned Subordinate Judge 
should have held that Exs. P. 1 and P. 2 were 
only taken as vouchers acknowledging the debt 
incurred prior to the commencement of the 
Act. The defendant pleaded in the written 
statement that there was an arrangement bet¬ 
ween the parties that at the time of the settle¬ 
ment of the suit debt, the amounts shall be 
ascertained according to the Act and, that the 
renewals were made for the purpose of ac¬ 
knowledging the debt. The learned District 
Munsif held against the said agreement, though, 
curiously notwithstanding that finding, he held 
that the suit promissory note was not sup¬ 
ported by consideration. In appeal, the learn¬ 
ed Subordinate Judge accepted that finding. 
The argument of Mr. Ramachandra Rao that 
the learned District Munsif's finding that the 
promissory notes were taken as vouchers was 
not disturbed by the appellate court is without 
any basis whatsoever as a perusal of the Dis¬ 
trict Munsif’s judgment shows that the Munsif 
did not accept the defendant’s case that they 
were given as vouchers. 

(12) In the result, the appeal fails and is 
dismissed with costs. No leave. 

B/K.S. Appeal dismissed. 

A.I.R. 1952 MADRAS 833 

PANCHAPAKESA AYYAR J. 

Karuppa Servai, Petitioner v. Kundaru alias 
Muniandi Thevan, Respondent. 

Criminal Misc. Petn. No. 2437 of 1951. D/- 
10-12-1951. 

(a) Criminal P.C. (1898), S. 337(3) — Ap¬ 
prover deposing in committing Magistrate's 
Court — Release on bail. 

Neither the inquiring Magistrate r.or the 
Sessions Judge has got the right to set at 
naught the mandatory provisions of S. 
337(3) based on very salutary principles 
of public policy and public interest, and 
release an approver who is not on bail at 
the time of his acceptance of the tender of 
pardon, after the approver has deposed 
only in the committing Magistrate’s Court, 
that is, in the course of the preliminary 
enquiry, and before the inquiry has ended, 
and, if committal ensues, before he has 
deposed at the trial in the Sessions Court 
truly and fully to matters within his know- 
led e e * (Para 2)’ 

• Anno: Cr. P.C. S. 337 N. 19. 

1952 Mad./i05 & 106 


(b) Criminal P.C. (1898), Ss. 337(3), 497 
and 498 — Applicability of Ss. 497 and 498 to 
approver. 


An approver cannot be put in the same 
position as an accused, and the provisions 
of Ss. 497 and 498, cannot apply to him. 
Even if they apply, it would not be a lit 
case for releasing an approver on bail in 
a murder case. AIR 1951 Orissa 78 Ref. 

(Para 2) 

Anno: Cr. P.C. S. 337 N. 19. 

V. Rajagopalachari and K. Vaitheeswaran, 
for Petitioner; C. K. Venkatanarasimhan, for 
Approver; Public Prosecutor, for the State. 

REFERENCES: Courtwar/Chronological/ Paras 
C08> 3! Mad 272: (8 Cri LJ 153) 2 

( 09) 32 Mad 173: (9 Cri LJ 571) 2 

(‘50) 10 Cut LT 186: (AIR 1951 Orissa 78) 2 
ORDER: This is a petition filed by cne of 
the accused in a murder case (R. C. No. 17 of 
19oI) for setting aside the order of the Sessions 
Judge of Madurai directing the release of an 
approver (P. W. 1), and for his re-arrast and 
detention in custody pending disposal of R.C. 
No. 17 of 1951. and the sessions trial therein, 
if committal ensues. 


< 2 > } have perused the records and heard 
Mr, v. Rajagopalachariar for the petitioner, 
the learned Public Prosecutor for the State, 
and the learned counsel for the approver. The 
learned Public Prosecutor does not oppose the 
petition and. indeed, supports it. He relies 
upon the mandatory provisions of S. 337(3) 
Criminal Procedure Code, that an approver, 
unless he is already on bail at the time he 
accepts the tender of the pardon, (this ap¬ 
prover was not on bail then), shall be detain¬ 
ed in custody until the termination of the trial 
In this case, even the preliminary enquiry is 
not concluded, let alone any trial begun in the 
sessions court. There is absolutely no doubt 
in my mind that neither the inquiring Magis¬ 
trate nor the Sessions Judge has got the right 
to set at naught the mandatory provisions of 
Sec. 337(3) Criminal Procedure Code, based on 
very salutary principles of public policy and 
public interest, and release an approver who is 
not on bail at the time of his acceptance of 
the tender of pardon, after the approver has 
deposed only in the committing Magistrate’s 
court, that is. in (he course of the preliminary 
enquiry, and before the inquiry has ended 
and. if committal ensues, before he has de^ 
posed at the trial in the sessions court truly 
and fully to matters within his knowledge. 

An approver is not an accused, and cannot 
be made an accused till he has failed to dis¬ 
close the entire facts within his knowledge 
truly and fully, and without concealing any¬ 
thing or giving false evidence. Only when he 
has concealed anything he knows, or given 
false evidence, can he be treated as an accused- 
see the ruling: of a Bench of this Court, con- 
sisting of Wallis and Munro JJ., in — ‘Aruna- 
chellam v. Emperor’, 31 Mad. 272, and the 

r u ‘ lng f ° f . ™ other J Bench of this Court, consist¬ 
ing of Wallis and Pinhey JJ., in — ‘KuUan v. 
Emperor. 32 Mad. 173. In the latter ruling, il¬ 
ls specifically mentioned that the condition on 
which the approver is tendered a pardon is 
broken if he withdraws before the sessions 
court statements made before the committing 
Magistrate s court or even statements in his 
examination-m-chief in the sessions court itself 
in cross-examination. So, if committal ensues, 
the stage at which it is to be seen whether the 
approver has kept his condition or not is *he 
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stage of the trial in the sessions court, and in 
the light of his evidence in chief-examination, 
cross-examination and re-examination in the 
sessions court compared with his statement in 
the Committal court. That is also obvious from 
Sec. 337(3), Criminal Procedure Code, itself 
where the word used is “trial”, and not "en¬ 
quiry.” In — Khalli Behera v. State’, 16 Cut. 
L.T. 186, Das and Panigrahi JJ. have observed 
as follows: 

“A person who accepts a pardon also accepts 
the grave risk of departing from the truth 
and being charged with the offence if he 
abuses the privilege granted to him. The 
statement of an approver is not a confes¬ 
sion, and can be given in evidence against 
him under S. 339(2) Criminal Procedure 
Code", 

as a kind of exception to the law of confes¬ 
sions. So, it is clear to me that an approver 
cannot be put in the same position as an 
accused, and the provisions of Ss. 497 and 498, 
Criminal Procedure Code, cannot apply to him. 
Like a lunatic who does an act constituting the 
crime but is not convicted and punished for it 
because he was of unsound mind at the time 
he committed the act. an approver is also a 
person who is "directly or indirectly concerned 
in or privy to the offence” under S. 337(1) 
Criminal Procedure Code, and is let off without 
conviction or punishment because he accepts the 
tender of a pardon and makes a true and full 
disclosure of all the facts relating to the crime 
within his knowledge. So. even if Ss. 497 and 
498, Criminal Procedure Code apply, it would 
not be a fit case for releasing an approver on 
bail in a murder case like this. 

(3) Besides, an approver has to be kept in 
safe custody till the conclusion of the trial (or 
inquiry if no committal ensues) like a sealed 
will in a will forgery case and then disposed 
of according to merits. He is not to be allowed 
to be let off on bail, when he is not cn bail 
at the time he is tendered a pardon, but is to 
be kept in safe custody, free from police control 
or influence, or the influence of the accused. If 
he is released on bail, after he has given a 
statement in the enquiry court in full conformity 
with the statement given by him before the 
District Magistrate, it is obvious that the Police 
and the accused can both get at him freely 
thereafter, and there will be no guarantee that 
he will give out the whole truth at the trial if 
committal ensues. Truth, at the trial, in the 
case of an approver, does not mean sticking to 
the very statement given by him before the 
District Magistrate or in the committal court, 
but speaking to the true facts as they occurred, 
for Truth is one, and not two. The Public Pro¬ 
secutor, before he can make an approver an 
accused, has to certify, under S. 339 (1). Crimi¬ 
nal -Procedure Code, that, in his opinion, the 
approver has wilfully concealed anything essen¬ 
tial or given false evidence or not complied 
with the conditions on which the tender of 
pardon was made. It is of vital importance 
both to the accused and to the public that an 
approver should not be treated like an ordinary 
accused or witness, but strictly according to 
the provisions of the Criminal Procedure Code, 
S 337 (3) being the prime provision regarding 
him. There may be a little doubt whether an 
approver can be released after he has given his 
full evidence in the sessions court, and where 
the Public Prosecutor does not certify that 
there is anything concealed or false, even before 
the trial is over; but there is no doubt at all 
lhat he cannot be released on bail at an earlier 


stage (if committal ensues) when he was not 
on bail at the time he was tendered the pardon 
and accepted it. Usually, a Sessions Court 
releases an approver in a murder case after 
the whole trial is over, and the verdict is given 
and judgment delivered, because only at that 
stage can it be seen whether the approver’s 
evidence has been a full and true disclosure* 
of all the facts he knows, or not. 

(4) I have no doubt whatever, therefore, in i 
agreeing with Mr. Rajagopalachari, the learned j 
counsel for the petitioner, and with the learned 
Public Prosecutor, and in disagreeing with the 
contentions of the learned counsel for the 
approver, and cancelling the order of the Ses¬ 
sions Judge, Madurai, releasing this approver 
on bail. I accordingly cancel that Older and 
direct his re-arrest and detention in safe 
custody in a separate cell in Madurai Jail 
pending disposal of R. C. No. 17 of 1951 on the 
file of the Stationary Sub Magistrate, Nilakottai, 
and the conclusion of the trial (if committal] 
ensues). 

(5) The enquiry and trial (if committal 
ensues) of the case may be expedited as far as 
practicable, as the learned counsel for the 
approver says that there are nearly 60 witnesses, 
and many exhibits, and this approver has the 
prospect of being kept in custody for several 
months unless an order for expedition is giveru 
by me. 

B/V.R.B Order cancelled. 
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In re V. Nagalingam Servai and others.. 
Petitioners. 

Writ Petn. No. 648 of 1951, D/- 8-11-1951. 

Constitution of India, Art. 226 - Fundamental 
rights — Infringement — Cancellation off 
license. 

Where the railway authorities cancel the 
license issued to the petitioner for vend“* 
articles in the platform of a railway station, 
fhere is nothing illegal in such a courre 
No fundamental right of the petitioner has 
been in any manner infringed oy me 
action of the railway authorities and no 
relief under Art. 226 can be given. (Para 2) 

Arunachalam and Jagannadhan and Co., for 

P RAJAMANNAR C. J.: The petitioners have 
been for a long number of years 'ending 
various articles on the platforms of the 
Madhurai junction under permission 
them originally by the South Indian Railway 
Company Ltd. They were granted licences and 
a monthly fee was being collected from them. 
From the 1st April 1951 the Government have 
taken over the railway. On the 28th bepiem 
ber 1951. a notice was served on the P^oners. 
cancelling the licences issued to them with effect 
from 1st November 1951. inis appuL<*^ 
is for the issue of directions or orders aPP™- 
pdate to the case regarding the cancellation 

of these licences. , 

(2) It may be that this action em the^rt 
of the railway authorities is liKeiy 
great hardship^to the Petitioners as they . would 
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for the petitioners has not been able to esta¬ 
blish any right in the petitioners which we 
could enforce as against the State. Admittedly, 
the railway platform must be deemed to be 
the private property of the Railway Depart¬ 
ment of the Government and the position of the 
petitioners was that of bare licencees. Un¬ 
doubtedly, the licence is not coupled with any 
interest and can be revoked at any time and 
without any reason. It may be that the Railway 
L Authorities intend to grant the right of vending 
f\to a single individual. But it is not for us to 
criticise the policy of the railway administra¬ 
tion. All that we can say is that there is nothing 
illegal in such a course. We are not convinced 
that any fundamental right of the petitioners 
has been in any manner infringed by the action 
of the Railway Authorities. The application 
is dismissed. 


B/D.H. 


Application dismissed. 
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AND VENKATARAMA AYYAR J. 

A. L. V. R. St. Veerappa Chettiar, Petitioner 
v. State of Madras and another, Respondents. 

Civil Misc. Petns. Nos. 6914, 13528 of 1950 and 
490 of 1951, D/- 13-12-1951. 

(a) Constitution of India, Art. 31 ( 6 ) — “Any 
law of the State" — Meaning. 

The words “any law of the State” mean 
any Act, Ordinance or Order enacted by the 
State without any reference to its validity. 
Opinion of Das J. in AIR 1950 Pat 392 (SB), 
Approved and observations of Sinha J., 

.. Dissent, from. (Para 2) 

(b) Constitution of India, Arts. 31 16 ) and 
226 (1) — Writ of certiorari — Issue of, to 
declare Act invalid. 

When Art. 31 (6) declares that an Act 
shall not be called in question on the parti¬ 
cular ground mentioned, it is not open to 
the Court to issue a writ of certiorari or 
other appropriate writ practically achieving 
the same result: (1874) LR 5 PC 417 
Ref. to. (Para 5) 

Anno: C.P.C., Appendix III; Constitution of 
India, Art. 226 N. 13. 


(c) Government of India Act (1935), Sch. VII, 
List 2, Entry 9 — Madras Estates (Abolition and 
Conversion into Ryotwari) Act — Act relates to 
compulsory acquisition of interest in land — Act 
falls within Entry 9 of list 2 — Tenancy Laws — 
(Madras Estates Abolition and Conversion into 
Ryotwari) Act (26 (XXVI) of 1948), S. 1). 

(Para 6 ) 

< d > T en aney Laws — Madras Estates 
(Abolition and Conversion into Ryotwari) Act 
(26 (XXVI) of 1948), Ss. 1 and 3 (b) - Property 
acquired — Vesting of — Validity of Act — 
(Government of India Act (1935), S. 175 (2)). 

; . Section 175 (2) of Government of India 
Act only concerns property acquired for the 
purposes of the Federation or of the 
Province. It cannot be said that the pro¬ 
perty of the zamindar or inamdar is being 
acquired under the Madras Estates Act for 
the purposes of either the Federation or of 
the Province. Assuming it can be deemed 
so, the result would be that whatever the 
provincial statute might say, the property 
would vest in His Majesty under S. 175 (2) 
But it would vest for the purposes of the 


Province. The declaration in S. 3 of the 
Madras Estates Act only means that the 
vesting is for the purposes of the Province. 
The Act is, therefore, not invalid. 

(Paras 7, 8) 

R. Kesava Iyengar, for Petitioner; Advocate 
General and V. P. Sarathy, for Govt. Pleader 
instructed by State Counsel, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 


(’51) 1951 SCJ 775: (AIR 1951 SC 458) 1 

(’50) 29 Pat 790: (AIR 1950 Pat 392 SB) 2, 6 
(1874) LR 5 CP 417: (43 LJCP 39) 5 

(1885) 118 US 425: (30 Law Ed 178) 2 


RAJAMANNAR C. J.: In these applications 
the validity of Madras Act XXVI (26) of 1948 
(The Madras Estates (Abolition and Conversion 
into Ryotwari) Act) is challenged. Of the many 
grounds on which it was challenged, several 
have become unavailable to the petitioners on 
account of the Constitution (First Amendment) 
Act, 1951. and the recent decision of the 
Supreme Court which held that Act to be valid 
(vide — "Shankari Prasad Singh v. Union of 
India', 1951 SCJ 775. For instance, it is no 
longer open to the petitioners to contend that 
the Act has become void as being inconsistent 
with, or taking away, or abridging, any of the 
rights conferred by any of the provisions of 
Part III of the Constitution. 


(2) But learned counsel for the petitioners 
contended that the Act is still liable to be 
challenged on other grounds. The first of such 
grounds pressed before us was that it contra¬ 
venes the provisions of sub-sec. (2) of S 299 of 
the Government of India Act, 1935. To this 
ground the answer of the State is that this 
ground is not open to the petitioners in view of 
Art. 31 (6) of the Constitution which runs as 
follows: 

Any law of the State enacted not more than 
18 months before the commencement of this 
Constitution may within 3 months from such 
commencement be submitted to the President 
for his certification: & thereupon, if the Presi¬ 
dent by public notification so certifies, it shall 
not be called in question in any court on 
the ground that it contravenes the provisions 
of clause (2) of this article or has contra¬ 
vened the provisions of sub-section ( 2 ) of 

?• of the Gover ™nent of India Act, 
1935. 


It is common ground that there has been a ce: 
tification by the President in accordance with th: 
clause. But the petitioners’ counsel attempted t 
get out of this difficulty by putting forward tw 
arguments. The first argument was that th 
Presidents certification could cure only im 
gniarities and like defects which do not sut 
stantially affect the validity of the Act, bu 
where the impugned Act is void 'ab initio’ th 
President’s certificate would not save it Thi 
argument was built upon a construction 'of th 
words any law of the State” as meaning an; 
valid enactment. In support of this argument 

l e f a ^ C0 T UnSe ' re l£ d up 2 n certain observation 
of Sinha J m — Kameshwar Singh v State o 

fuSge’slid: 3 ' ?9 ° ($B) ' At P ’ 860 lea ™ 

‘‘The opening words of the clause are — ‘An- 
law of the State’. They are not ‘Any Ac 
P^ by the State’. Hence in o?der to attrtc 

JondS at £ n fh f A e clau f e ’ the first essentia 
ShTHafffl must be a valid law o 

? ,her words, the certificatioi 

an inp a ?Hf^ ld - ent may f ure an irregularity o: 
an illegality in some details of the law in 


% 
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valid piece of legislation but it cannot cure 
a nullity. If the impugned Act was a nullity, 
the certification by the President could not 
give life to something which was void 
ab initio’ and a law which is void 4 ab initio’ 
is something which was never in existence 
— see in this connection the following 
observations of the Supreme Court of America 
in the case of ‘Norton v. Shelby County', (1835) 
118 US 178 at p. 186, ‘An unconstitutional Act 
is not a law; it confers no rights; it imposes 
no duties; it affords no protection; it creates 
no office; it is, in legal contemplation, as 
inoperative as though it had never been 
passed.” 

In the same case Das J. was apparently of a 
different view. In his opinion, Art. 31 (6) as 
worded would prevent the Court from calling 
into question a law coming within the purview 
of that clause which is liable to be challenged 
only on the ground covered by that clause and 
which must be held to be valid law because it 
cannot be called into question on that ground 
which renders it invalid. 


“Thus there will be no question of reviving 
something which is dead or validating a 
nullity. A law passed by a competent Legis¬ 
lature is valid unless it is declared invalid 
by a competent court of law. If the court 
cannot call it into question on a particular 
ground, that ground cannot be urged for its 
invalidity either at the inception or at a sub- 
seouent stage; for to do so would nullify the 
provisions of Art. 31 (6) of the Constitution.” 
With great respect, I am in entire agreement 
iVith the opinion expressed by Das J. and I must 
express my respectful dissent from the obser¬ 
vations of Sinha J. on this point. I am clearly 
M opinion that the words “any law cf the 
State’’ mean anv Act. ordinance or order enacted 
>y the State without any reference to its \alidity. 

(3) Of course, this does not mean that it is 
not open to the petitioners to challenge the 
validity of the Act on other grounds. Art. 31(6) 
does not say that the Act shall not be called in 
juestion on any ground whatever. On the other 
nand. that clause expressly limits the effect of 
the certificate to the only ground that it con¬ 
travenes the provisions of clause 2 of Art. 31 or 
has contravened the provisions of sub-sec. 2 of 
S. 299 of the Government of India Act, 1935. 

(4) There was no attempt to argue, still less 
lo convince us, that the Act is void because 
the acquisition was not for a public purpose, 
assuming that that ground is still open to the 
petitioners. 

( 5 ) But for the strenuous way in which the 
point was pressed on us, I would not have 
considered it necessary to deal except in a cur¬ 
sory wav with the contention of the petitioners 
roundel that in spite of Art. 31 (6) declaring 
S the Act shall not be called in question on 
the particular ground mentioned. 

to the court to issue a writ of Ce u r .tioran or 
other appropriate writ practically achieving the 
same result. Reliance was placed on tne rule 
well established in England that though a 
statute might purport to take away the right 
of certiorari in particular matters, nevertheless 
the Supreme Court would have power to quash 
the proceedings of an inferior court on the 
ground of excess of jurisdiction and similar 

^IrTthe well known case of the — ‘Colonial 
Bank of Australia v. Willan’, (18/4) LR 5 PC 
417, Sir James Colvile pointed out that a 
statutory enactment purporting to take away the 


right of certiorari would not have the effect of 
absolutely depriving the Supreme Court of its 
power to issue a writ of certiorari to bring up 
the proceedings of the inferior court on the 
ground either of a manifest defect of jurisdiction 
in the tribunal that made the order in question 
or of manifest fraud in the party procuring it. = 
The proposition is thus stated in Halsbury’s 
Laws of England. 2nd Edn., Vol. IX, at page 862: 

“Although certiorari is taken away, it may be 
granted, even on the application of the 
defendant, where the inferior court has acted '*1 
without or in excess of jurisdiction; for in 
such a case the court has not brought itself 
within the terms of the Statute taking away 
certiorari. Thus, certiorari will lie although 
taken away where the subject matter of the 
inquiry was beyond the scope of the authority 
of the inferior court, either by reason of its 
nature or by reason of the absence of some 
essential preliminary; and it will also lie 
where by reason of interest or prejudice the 
inferior court was improperly constituted and 
was therefore without jurisdiction to entertain 
the cause.” 


I fail to see. however, how this rule of law can 
possibly apply to the present case. Firstly, the 
power and jurisdiction which this court is 
invested with to issue writs in the nature of 
certiorari and prohibition can now be traced to 
Arts. 225 and 226 of the Constitution. When the 
same Constitution also provides that a particular 
enactment shall not be called into question on 
the ground that it contravenes a particular pro¬ 
vision, that is to say, on the ground that it is 
for a particular reason illegal, it follows that 
to that extent there is no power or jurisdiction 
in this court to declare that v the enactment is 
void on that ground by the issue of a writ of’ 
certiorari or like writ. Secondly, the power of 
the superior court to quash proceedings by 
certiorari can only be exercised against inferior 
courts or tribunals but cannot be exercised 
against the Legislature. The petitioner’s 
counsel is seeking for a wholly unwarranted 
application of the doctrine which reserves the 
power of a superior court to quash orders of 
inferior courts or tribunals. 

(6) The next ground on which the impugned 
Act was attacked was that the Provincial Legis¬ 
lature which passed the enactment was not 
competent to pass it. Entry 9 of List 2 of 
schedule VII to the Government of India Act. 
1935 is “compulsory acquisition of land and 
prima facie the Act in question is an Act 
relating to compulsory acquisition of land But 
petitioners’ counsel argued that there could not 
be real acquisition unless there was adequate 
compensation, and as for several estates the 
compensation is nil or practically ml, thei Act 
which leads to that result cannot be deemed 
to be an Act relating to acquisition of land. 

Some support was sought to be found m the 
observations of Das J. at page 885ofthe 
decision in — ‘Kameshwar Singh v. late of 
Bihar’. 29 Pat 790 (SB) that it is only if the, 
requirement of payment of compensation (either 
bv fixing the amount or specifying the prin¬ 
ces and the manner in which the^ compen¬ 
sation is to be determined) is satisfied that a 
law authorising compulsory acquisition could be 
made. But surely Das J. was here referring 
to the provisions of sub-section (2) c f: S. 

as. “ssrsi. 0 §* 1 

conferred by Entry 9 in List 2 of Schedule Vll. 
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In my opinion, there is no question of compe¬ 
tency at all in this case. The law does relate 
to compulsory acquisition of interest in land, 
and therefore, clearly falls within Entry 9 of 
Ust 2. 

(7) The last argument of Mr. Kesava Aiyan- 
gar, petitioners* learned counsel, was that the 
Act was void because the vesting of the 
property acquired is declared by S. 3 (b) of the 
Act to be in the Provincial Government, whereas 
'according to S. 175 (2) of the Government of 
& India Act. 1935, the vesting should have been 
in His Majesty. No doubt, S. 3 does say that 
the entire estate acquired shall stand transferred 
to the Government and vest in them free of 
all encumbrances, and “Government” is defined 
in Sec. 2 (5) as “the Provincial Government*’. 
But, is this inconsistent with S. 175 (2) of the 
Government of India Act? That sub-section is 
in the following terms: 

“All property acquired for the purposes of the 
Federation or of a Province or for the exer¬ 
cise of the functions of the Crown in its 
relations with Indian States as the case may 
be, shall vest in His Majesty for those pur¬ 
poses.” 


Prima facie it looks to me as if this sub-section 
only concerns property acquired for the pur¬ 
poses of the Federation or of the Province. 
It cannot be said that the property of the 
zamindar or inamdar is being acquired under 
the Act for the purposes of either the Federa¬ 
tion or of the Province. Assuming it can be 
deemed so, the result would be that whatever 
the provincial statute might say, the property 
would vest in His Majesty under S. 175 (2). 
But it would vest for the purposes of the 
Province. The declaration in Sec. 3 of the 
A impugned Act only means that the vesting is for 
the purposes of the Province. There is no 
substance in this highly technical contention. 

(8) I hold that Madras Act (XXVI (26) of 
1948) cannot be held to be invalid on any of the 
grounds taken by the petitioners. The petitions 
'are therefore dismissed. 

(9) VENKATARAMA AIYAR J.: I agree. 

B/V.R.B. Petitions dismissed. 
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CHANDRA REDDI AND RAMASWAMI J J. 

Bandi Peda Ramireddi, Appellant v. Tagaram 
Bichalu, Respondent. 

Second Appeal No. 2510 of 1947, D/- 13-12-51. 
Civil P. C. (1908), S. 11 and 0. 21, R. 63 —Res 
judicata as between co-defendants — Tests — 
Decision under 0. 21, R. 63. 

In order that a decision may operate as 
res judicata as between co-defendants the 
requisite conditions are, (1) there must be 
a conflict of interest between the defen¬ 
dants concerned, (2) it must be necessary 
to decide this conflict in order to give the 
*/ plaintiff the relief he claims, and (3) the 
question between the defendants must have 
been finally decided: AIR 1931 TC 114 
Foil. (Para 5) 

One Y sold property to P. A creditor of 
Y filed a suit and obtained a decree. Prior 
to judgment the property was attached when 
P intervened with a claim based on the sale 
deed in his favour. The claim having been 
allowed, the creditor filed a suit for vacating 
the claim order impleading P and Y. The 
suit was decreed it being held that the sale 


deed in P's favour was a sham and nominal 
transaction. Consequent upon this decision. 

X sold the property to D. P thereupon 
instituted a suit for a declaration of his 
*itie and for an injunction restraining D 
from interfering with his possession. 

Held that the suit was affected by the 
doctrine of res judicata in view of the 
finding in the earlier suit that the transac¬ 
tion evidenced by the sale deed in favour 
of P was not a genuine one: AIR 1945 
Mad 333 (FB), Expin.; AIR 1948 Mad 118(2), 
Dissent, from. (Paras 4 and 8) 

Anno: C. P.C., S. 11 N. 46 Pts. 2 and 3 N. 56, 
O. 21 R. 63 N. 11. 

P. Satyar.arayana Raju and M. B. Rama 
Sarma. for Appellant; Ch. Suryanarayana Rao, 
for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’31) 53 All 103: (AIR 1931 PC 114) 5, 8 

(’21) 44 Mad 268: (AIR 1921 Mad 105) 6 

(’25) 48 Mad LJ 616: (AIR 1925 Macl 1113) 6 

(’45) AIR 1945 Mad 333: ILR (1946) 

Mad 79 (FB) 3, 6. 7. 8 

( 47) 1947-2 Mad LJ 189: (AIR 1948 
Mad 118 (2)) 4, 7 

(1843) 67 ER 530:. (3 Hare 627) 5 

CHANDRA REDDI J.: The question referred 
to the Bench is whether a judgment rendered 
in an earlier suit filed under O. 21, Rule 63 to 
which the claimant, the decree-holder, and 
judgment-debtors were impleaded as parties 
could operate as res judicata in a subsequent 
suit between the claimant and a representative- 
in-interest of the judgment-debtor. The facts 
of the case are fully set out in the order of 
reference; but for an appreciation of the ques¬ 
tion involved in this case we may briefly state 
a few facts. 

The suit property originally belonged to one 
Knasim. Subsequent to his death, his widow 
Yelli sold the same for a stated consideration 
of Rs. 100 to the plaintiff under Ex. P. 1 dated 
28th May 1936. A creditor of Yelli filed O. S. 
No. 589 of 1936 and obtained a decree. Prior 
to judgment, the suit property was attached 
when the plaintifT intervened with a claim 
based on Ex. P. 1. This claim was allowed 
which led to the filing of a suit by the creditor, 
O. S. No. 480 of 1941 for vacating the claim 
order. To that suit were impleaded not only 
the claimant, i.e., the present plaintifT, but the 
judgment-debtor as well. In the suit, it was 
decided that the property continued to be that 
of Yelli despite Ex. P. I for the reason that 
Ex. P. 1 was a sham and nominal transaction 
and was liable to be attached. 

Consequent upon this decision, Yelli sold the 
property to the defendant for a stated consi¬ 
deration of Rs. 300, a portion of which was 
for discharging the decree debt in O. S. No. 589 
of 1936. Subsequently, i.e., on 22nd June 1945, 
the present plaintifT deposited the decree amount 
into court. But as already the decree was dis¬ 
charged. the amount deposited by the present 
plaintifT was not utilised and he was informed 
of the same. Consequently the plaintiff has 
filed this suit for a declaration of his title and 
for an injunction restraining the defendant from 
interfering with his possession. 

(2) The defendant filed a written statement 
contending inter alia that the finding that the 
property continued to be that of Yelli was res ? 
judicata, that Ex. P. 1 was a sham and nominal f 
transaction and would not therefore bind himi 
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and hence his sale had a priority over that of 
the plaintiff. 

(3) The trial Court dismissed the suit accept¬ 
ing the defence. On appeal the Subordinate 
Judge of Guntur • reversed the finding of the 
trial court and decreed the suit holding that 
the sale in favour of the plaintiff was a bona 
fide transaction. The Subordinate Judge nega¬ 
tived the contention urged on behalf of the 
defendant in support of the judgment that the 
decision in O. S. No. 480 of 1941 operated as 
res judicata. In support of its view that it did 
not operate as res judicata the lower appellate 
court relied on a ruling of a Full Bench of this 
court in — ‘Narasimhachariar v. Raghava Pada- 
yachi\ AIR 1945 Mad 333: ILR (1946) Mad 79 
(FB). The defendant who is aggrieved by the 
judgment and decree of the lower appellate 
court has preferred this second appeal. 

(4) When the matter came on for hearing 
before Subba Rao J. after deciding that the 
finding of the lower appellate court that Ex. P. 1 
was not a sham and nominal transaction but 
was a bona fide one was binding upon the 
second appellate court, he referred the matter 
to a Bench as he was of opinion that the ques¬ 
tion stated above was of considerable importance 
and in view of a ruling of Horwill J. in — 
‘Angathevan v. Natarajan Chettiar 1 , 1947-2 Mad 
LJ 189. The learned Judge was inclined to 
disagree with Horwill J. and take the view that 
the decision in the earlier suit would operate 
as res judicata in the present suit. However he 
referred the matter to a Bench as he thought 
that an authoritative ruling should be given on 
this question. Therefore the point for considera¬ 
tion in this second appeal is whether the present 
suit is affected by the doctrine of res judicata 
in view of the finding in O. S. No. 480 of 1941 
that the transaction evidenced by Ex. P. 1 was 
not a genuine one. 

(5) The principle of res judicata as applic¬ 
able to co-defendants is laid down by the Judi¬ 
cial Committee of the Privy Council tersely in 
— ‘Munni Bibi v. Trilokinath\ 53 All. 103 
(PC). In that case the property, a house in 
Agra which formed the subject-matter of deci¬ 
sion by the Judicial Committee, originally be¬ 
longed to one Joti Prasad, his wife being one 
Mukhandi. They had two sons by name 
Bishamber Nath and Amar Nath and two 
daughters, Ratan Dei and Kashi. Prior to his 
death Joti gifted this property to his wife; but 
this was not accompanied by possession. In 
the partition between the two sons of Joti 
after his death, they treated the property in 
dispute as a partible asset ignoring the gift 
deed in favour of their mother and the pro¬ 
perty was allotted to the share of Amar Nath. 
The* latter who was very much involved in 
debts subjected all his properties including the 
house in question to a mortgage and on the 
foot of that mortgage a decree was obtained. 

There were various proceedings in respect of 
this property and it is not necessary to allude 
to all of them. Suffice it to say that by 1908, 
the property happened to be in the possession 
of a donee from one of the daughters of 
Mukhandi, the root of title being the gift deed 
in favour of Mukhandi. In or about the year 
1908, an assignee of a decree against Amar 
Nath proceeded to attach the property as be¬ 
longing to Amar Nath. The person in posses¬ 
sion of the property objected to the attachment 
and the objection was allowed. Thereupon, the 
assignee decree-holder instituted a suit for set¬ 
ting aside the summary order and for a decla¬ 


ration of his right to proceed against the pro¬ 
perty in question in execution of his decree. 

To this suit were added as parties not only the 
heirs of Mukhandi but also the daughter of 
Amar Nath. Munni Bibi, both Amar Nath and 
his widow having been dead by that time. The 
claim of the decree-holder to proceed against 
the properties was upheld and the suit was 
decreed. But the property was not allowed to 
be sold in execution as one of the maternal 
grandsons of Mukhandi discharged the decree. ‘ 
Subsequently, Munni Bibi, the daughter of / > 
Amar Nath, instituted a suit for a declaration 
that that was the property of Amar Nath and 
for recovery thereof. One of the questions that 
arose for consideration was whether the deci¬ 
sion in the earlier suit that the property was 
that of Amar Nath and that the heirs of 
Mukhandi had no title thereto operated as res 
judicata or not. Their Lordships decided that 
it operated as res judicata. 

For judging, whether a decision was res 
judicata as between co-defendants or not their 
Lordships propounded three tests: (1) There 
must be a conflict of interest between the de¬ 
fendants concerned, (2) it must be necessary 
to decide this conflict in order to give the 
plaintiff the relief he claims, and (3) the ques¬ 
tion between the defendants must have been 
finally decided. As their Lordships thought that 
that case satisfied all the three tests requisite 
for the decision that it operated as res judicata, 
they held that the judgment in the earlier suit 
operated as res judicata. In coming to the 
conclusion that it operated as res judicata 
their Lordships relied upon the dictum laid 
down by Wigram V. C. in — ‘Cottingham v. 
Earl of Shrewsbury*, (1843) 67 E.R. 530 at p.. 
535: 

"If a plaintiff cannot get at his right without f ■ 
trying and deciding a case between co-defen¬ 
dants, the court will try and decide that case, 
and the co-defendants will be bound, but if 
the relief given to the plaintiff does not re¬ 
quire or involve a decision of any case bet¬ 
ween co-defendants, the co-defendants will 
not be bound as between each other by any 
proceeding which may be necessary only to 
the decree the plaintiff obtains. 

In our opinion the present matter^ comes within 
the scope of the ruling m — Munni Bibi v. 

Trilokinath’, 53 All. 103 (**•£•)• . . M 

(6) As in the lower appellate court, here Mr. 
Suryanarayana Rao, learned counsel for 
respondent, relied on a decision of the Full 
Bench in — ‘Narasimhachariar v. Raghava 
Padavachi* ILR (1946) Mad. 79 (F.B.). We 
shall'now examine that ruling to see >[ lt hel £ s 
the respondents in any way. There, in a suit 
on a mortgage, a personal decree was given 
against the mortgagor and in execution of the 
personal decree some properties were attached 
ac helonging to the mortgagor. The mori 
gagor’s brothers filed a petition claiming the 
properties' as their own. The claim was allow- f 
ed- but as the decree was otherwise satisfied, 
the decree-holder did not take any steps to 
vacate the summary order. Subsequently in 
execution of another mortgage decree obtained 
against the same judgment-debtor, the same 
properties haDpened to be attached as P r °Pcr- 
Ues P belonging to him. His brothers again pre¬ 
ferred a claim to these properties. Th? ques 
tion arose whether the order in the chumP«J 
ceedings that the property did not belong to 
the judgment-debtor operated as res Jodicat^ 
The Full Bench decided that the rule or res 
judicata had no application to that case for the 
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reason that an order under Or. 21, Rule 58 was 
conclusive only in respect of execution of a 
decree which has given rise to the proceedings. 
The learned Judges thought that the conclusive- 
.ness attached only to the rights worked out in 
pursuance of attachment in execution of the 
decree and did not extend beyond the execution 
of the decree giving rise to those proceedings. 
In that view, they overruled the decision of a 
Bench of this court in — ‘Singariah Chetti v. 
Chinnabbi Reddy’, 44 Mad. 268. Referring to 

— TCumara Goundan v. Thevaraya Reddi’, 48 
Mad. L.J. 616 which doubted the correctness of 

— 'Singariah Chetti v. Chinnabbi Reddy*, 44 
Mad. 268. the learned Chief Justice who deli¬ 
vered the judgment on behalf of the Full Bench 
observed as follows : 

4t The opinion expressed by Ramesam J. in — 
‘Kumara Goundan v. Thevaraya Reddi*, 48 
Mad. L.J. 616 that the filing of a suit under 
•Or. 21, Rule 63 makes all the difference can¬ 
not be accepted without qualification. It is 
•conclusive between the parties to the suit or 
their representatives so far as the execution 
of the particular decree is concerned; but, 
where the property is sold in execution pro¬ 
ceedings arising out of an entirely different 
decree, the claimant will not be precluded 
from setting up his title as against a stranger 
purchaser.” 

(7) It is these observations that have given 
rise to the contention that a decision given in 
a suit under Or. 21, Rule 63 would not operate 
as res judicata in a subsequent suit based on 
an entirely different cause of action and which 
also formed the basis of the ruling in — 'Anga- 
thevan v. Natarajan Chettiar’, 1947-2 Mad. L.J. 
189. In that case, a decree-holder attached 
certain property as belonging to the judgment- 
debtor. The property attached was claimed by 
a third party as belonging to him exclusively 
which resulted in the claim being allowed. 
Thereupon, the decree-holder seems to have in¬ 
stituted a suit for setting aside the summary 
order. In the suit a decision was given that 
the judgment-debtor had a share in the pro¬ 
perty, it being the property of the joint family 
and so liable to be sold in execution of the 
decree. 

In a subsequent suit, the same question arose 
in execution of another decree. When the mat¬ 
ter came up in second appeal to this Court, 
Horwill J. relying on — ‘Narasimhachariar v. 
Raghava Padayachi’, ILR (1946) Mad. 79 (FB) 
held that it did not operate as res judicata. The 
learned Judge expressed the opinion that that 
case was governed by — ‘Narasimhachariar v. 
Raghava Padayachi’, though in — ‘Narasimha- 
chanar v. Raghava Padayachi’, there was no 
suit under Or. 21, Rule 63 to vacate the sum¬ 
mary order. He remarked : 

“It is true that it was not necessary for the 
Full Bench in — ‘Narasimhachariar v Ra¬ 
ghava Padayachi’, to consider whether the 
decision in a claim suit operated as res judi¬ 
cata in proceedings in execution of another 
decree; but the learned Judges clearly felt it 
necessary to decide that question in order to 
set at rest the conflicts and uncertainties 
arising out of previous decisions. The point 
was carefully considered and the learned 
Judges were of opinion that a claim suit, 
arising as it does out of claim proceedings, 
has relationship only to the particular de¬ 
cree that was being executed.” 

We do not think that the observations in — 
^Narasimhachariar v. Raghava Padayachi*, lend 
themselves to the interpretation that in no case 


will the decision given in a suit under Or. 21, 
Rule 63 with reference to title to property 
would operate as res judicata in a subsequent 
suit. That this is so is clear from the obser¬ 
vations of the learned Judges at page 88 of the 
same report: 

“Subject to the operation of the doctrine of 
res judicata in any particular case, we hold 
that an order on a claim petition filed under 
Or. 21, Rule 38, or a decree in a suit filed 
under Rule 63 does not extend beyond the 
execution of the decree which has given rise 
to those proceedings.” 

It is clear from this statement of law that the 
learned Judges did not intend to lay down that 
in no case would the doctrine of res judicata 
apply to a decision given under Or. 21, Rule 
63. The earlier observations must be under¬ 
stood in the light of this later statement of law 
contained in the same judgment and we may 
take it that the former related to a case where 
the rule of res judicata would have no appli¬ 
cation, as for instance, in a suit instituted by 
the claimant or by the decree-holder, the 
judgment-debtor was not made a party and 
the fight was only between the claimant and 
the decree-holder. Viewed in that light, we 
think there is no conflict between the two 
statements of law contained in the same judg¬ 
ment. We should not assume that the learned 
Judges laid down a conflicting dicta. 

(8) In these circumstances in our judgment 
the decision in — ‘Narasimhachariar v. Ra¬ 
ghava Padayachi’, AIR 1945 Mad. 333: ILR 
(1946) Mad. 79 (FB) is not in any way con¬ 
flicting with the ruling in — ‘Munni Bibi v. 
Trilokinath*, 53 All. 103 (PC) and does not 
carry the respondent very far. In our opinion, 
the judgment given in the earlier suit under 
Or. 21, Rule 63 would operate as res judicata 
as between co-defendants provided the three 
requisite conditions for the applicability of the 
rule of res judicata mentioned above are satis¬ 
fied. In these circumstances, we answer the 
reference in the affirmative and direct the dis¬ 
missal of the suit. This is a fit case in which 
we should direct each party to bear his own 
costs throughout. 

B/V.R.B. Reference answered. 
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Pajerla Krishna Reddi, Petitioner. 

Criminal Misc. Petn. No. 2481 of 1951, D/- 
13-12-1951. 

Criminal P.C. (1898), S. 337(3) — Approver 
turning hostile — Detention. 

An approver who was in remand when 
he was tendered a pardon must be detain¬ 
ed in custody under S. 337(3) till the ter¬ 
mination of the trial if committal ensues 
or till the termination of the enquiry if 
committal does not ensue. The fact that 
he is said to have turned hostile is im¬ 
material. (Paras 1 & 2) 

Anno: Cr. P.C. S. 337 N. 19. 

A. Ramachandran instructed by Row & 
Reddy, for Petitioner; Santhanam for Public 
Prosecutor, for the State. 

ORDER: The petitioner is an approver, and. 
neither an accused nor a mere witness. He I 
was in remand when he was tendered a pardon I 
as an approver and accepted it. So he must be 
detained in custody under Sec. 337(3), Crimi-I 


840 Madras 


S. A. Kiiadki: A* Co. v. Sudramaxia (Subbit liao J.) 


A. I. R. 


nal Procedure Code, till the termination of the 
trial if committal ensues, or till the termina¬ 
tion of the enquiry if committal does not en¬ 
sue. 

(2) The fact that he is said to have turned 
hostile is immaterial. Approvers are "ap¬ 
provers” whether they are true to their word 
or turn hostile. Their character cannot be 
changed till the termination of the trial or en¬ 
quiry in which they have been tendered and 
have accepted a pardon. They cannot throw 
away the pardon and get rid of their obliga¬ 
tions like an advocate throwing away his brief. 
There are certain legal statuses like husband, 
wife, father, mother, son, approver etc., which 
cannot be thrown away at will. As even the 
enquiry is not yet over, the approver must re¬ 
main in detention; if committal ensues, the de¬ 
tention will till the termination of the trial. 
That other accused have been let of! on bail is 
immaterial as he is not an accused; that other 
witnesses are not detained in custody is im¬ 
material as he is not a mere witness but an 
approver-witness subject to the mandatory pro¬ 
visions of Sec. 337(3), Criminal Procedure 
Code. This petition deserves to be and is 
hereby dismissed. 

B/V.R.B. Petition dismissed. 
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S. P. Shaik Abdul Khader and Co. by part¬ 
ner Abdul Khader, Petitioner v. A. R. Subra- 
mania Pillai and another, Respondents. 

Writ Petn. No. 713 of 1951, D/- 14-12-1951. 

Imports and Exports (Control) Act (1947), 
S. 3 — Restrictions on export trade issued — 
Validity — Restrictions are reasonable within 
the meaning of Art. 19(6) Constitution of 
India and arc valid — Constitution of India, 
Art. 19(6). 

Under the provisions of the Imports and 
Exports (Control) Act, 1947, the notifica¬ 
tion issued thereunder and the general in¬ 
structions forwarded to the officers, re¬ 
strictions were imposed in the interests of 
the general public, having regard to the 
imperative necessity to control export 
trade for the economic stability of the 
country. Specific . and reasonable in¬ 
structions were given to the ofiicers and an 
appeal also was (provided to rectify the 
orders of the subordinate ofiicers. If cannot 
be said that the restrictions imposed are 
not reasonable within the meaning of Art. 
19(6) of the Constitution of India, nor is 
the machinery provided for the implemen¬ 
tation of the policy unsatisfactory 

(rara o) 

M K Nambiar for K. C. Jacob and S. K. L. 
Ratan. for Petitioner; N. Rajagopala Aiyangar 
and V. V. Raghavan for Govt. Pleader, for 
Respondents. 

ORDER : This is an application for issuing a 
writ of certiorari to quash the order of the De¬ 
puty Chief Controller of Exports, Custom 
House. Madras. The petitioner is a registered 
partnership firm carrying on business at Tiru- 
nelveli Pettai. The petitioner entered into a 
partnership with the first defendant on terms 
and conditions set out in the partnership deed 
dated 1-12-1950. The partnership deed was 
executed subsequent to the agreement dated 
30-9-1950. The scope of the agreement, the 


partnership deed and the terms thereof are in 
dispute. During September 1950, two lots of 
hundred tons of chillies were exported under 
two contracts with the Co-operative Wholesale 
Establishment, Ceylon. Subramania Pillai, the 
respondent had shipped the goods in his own 
name and realised the sale proceeds through 
bank. 


(2) The petitioner’s case is that two consign¬ 
ments were made pursuant to the aforesaid 
partnership entered into between the parties. 

(3) The 1st respondent does not deny the 
export but states that he paid a share in the 
proceeds to the petitioners firm as brokerage 
and that by reason of that payment it was 
never intended that the petitioner’s firm should 
become partners with him. The first respon¬ 
dent applied for a quota that was to be allot¬ 
ted to him on the strength of the aforesaid ex¬ 
ports. The petitioner wrote a letter dated 
26-10-51 to the second respondent claiming that 
he was entitled to a moiety in the said quota. 
The second respondent replied that as the first 
respondent had shipped the goods in his own 
name, and duly realised the sale proceeds 
through bank, and as the petitioner retired 
from the partnership, the quota would be allot¬ 
ted to the parent firm or the individual, who 
retained the good will. This application is filed 
as aforesaid for quashing that order. 

(4) Learned counsel for the petitioner raised 
before me the following two points: (1) The 
order of the second respondent violates the 
fundamental rights under Art. 19(1)(g) of the 
Constitution of India. (2) The order is, on the 
face of il, vitiated by an error. 

(5) Art. 19(1) of the Constitution reads as 
follows: 

“19(1). All citizens shall have the right— 

(g) to practise any profession, or to carry 
on any occupation, trade or business. 

6. Nothing in sub-clause (g) of the said 
clause shall affect the operation of any existr 
ing law in so far as it imposes, or prevent 
the State from making any law imposing, in 
the interests of the general public, reason¬ 
able restrictions on the exercise of the right 
conferred by the said sub-clause, and, in 
particular, nothing in the said sub-clause 
shall affect the operation of any existing law 
in so far as it prescribes or empowers any 
authority to prescribe, or prevent the State 
from making any law prescribing or em¬ 
powering anv authority to prescribe the pro¬ 
fessional or 'technical qualifications necessary 
for practising any profession or carrying on 
any occupation, trade or business 

(6) Therefore, under sub-sec. (6) the funda¬ 
mental right guaranteed does not prevent the 
State from making any law imposing in the 
interests of the general public, reasonable re¬ 
strictions on the exercise of the right. 

(7) The learned counsel’s contention is that 
the petitioner is carrying on export business, 
and that by the order of the second resi¬ 
dent he is precluded from carrying on the 
business. He also argued that the law imposmg 
the restrictions on the export trade was un 

re ^8) The Imports and Exports (Control) Act, 
1947 was enacted for the purpose of continuing 
for a limited period powers to prohibit or con¬ 
trol imports and exports. Under S. 3, the Cen 
tral Government was authorised to make an 
order prohibiting, restricting or otherwise ron- 

trolling in all cases, or. in s P ecifi . e ^ n ^ a fl e *° C 
cases, and subject to such exceptions, if any, 
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as may be made by or under the order, the 
import, export, carriage coastwise or shipment 
as ships, stores of goods of any specified des¬ 
cription. On the 21st of February 1949, The 
Government of India issued a notification. It 
reads : 

“In exercise of the powers conferred by sub¬ 
rule (3) of the rule 84 of the Defence of 
India Rules and in supersession of the Noti¬ 
fication of the Government of India in the 
Department of Commerce, No. 91-C. W. (1) 
44 dated the 29th January 1944, the Central 
Government is pleased to prohibit the ex¬ 
port to any place outside India, of any goods 
of the description specified in the schedule 
annexed, except the following namely: 

(e) any goods of the description specified in 
Part D of the said schedule and covered by 
an export licence issued by or under the 
order of the Central Government in the 
Ministry of Commerce or the Chief Con¬ 
troller of Exports or an Export Trade Con¬ 
troller or Deputy Chief Controller of Im¬ 
ports and Exports appointed in this behalf by 
the Central Government.” 

The Exports control policy was designed to 
conserve essential supplies for civilian con¬ 
sumption, in this country. It also made possi¬ 
ble the fair distribution of available exportable 
surplus among India’s customers at controlled 
prices. A person or firm desirous of exporting 
any controlled commodity must comply with 
the Export Control Regulations and procedure. 
To that effect general instructions were given 
by the Ministry of Commerce prescribing 
the procedure and also the conditions for the 
issue of permits. Some of the said instructions 
are found in the Export Trade Control Circular 
No. 289 of 1951. It says that it has been de¬ 
cided to regulate the export of chillies to all 
permissible destinations on the principle of 
established shippers and under cover cf 
licences issued by the office. One of the impor¬ 
tant rules prescribed for guidance is that those 
shippers, who have effected the export of 
chillies during any of the three financial years 
1948-49, 1949-50 and 1950-51, may choose any 
one of the three years as their basic year and 
that allotments will be made to those shippers 
in proportion to their basic exports subject to 
the maximum limit of 15 tons per quarter per 
individual shipper. Under the general instruc¬ 
tions given, it is also provided that exporters, 
who are not satisfied with the decision of the 
licensing authorities, or those, who have not 
received any reply from them within a reason¬ 
able time, may appeal, in the case of commo¬ 
dities included in Part D to the Chief Con¬ 
troller of Exports, New Delhi. Under the pro¬ 
visions of the Imports and Exports (Control) 
Act, 1947, the notification issued thereunder 
and the general instructions forwarded to the 
officers restrictions were imposed in the inte¬ 
rests of the general public, having regard to 
the imperative necessity to control export trade 
for the economic stability of the country. Speci¬ 
fic and reasonable instructions were given to 
the officers and an appeal also was provided 
to rectify the orders of the subordinate officers. 

I cannot say that the restrictions imposed are 
not reasonable within the meaning of Art. 
19(6) of the Constitution of India, nor is the 
machinery provided for the implementation of 
the policy unsatisfactory. 

(9) It was then contended that the order of 
the Controller of Exports was vitiated by an 
error on the face of the record. The Con¬ 
troller has construed the partnership deed and 


had come to the conclusion that, in the circum¬ 
stances of the case, the proper course was to 
allot the quota to the parent firm, or the indi¬ 
vidual. who retained the goodwill. It was argu¬ 
ed that, as the Controller found that 200 tons 
of chillies were exported by the partners on 
30-9-1950. quota should have been allotted to 
each of them for exporting 100 tons of chillies 
as each of the persons must be deemed to have 
exported 100 tons in 1950-51. The Controller 
construed the terms of the partnership and 
held that the partnership was either continued 
by the 1st respondent or that he was carrying 
on the business with the goodwill of the part¬ 
nership. He, therefore, took the view that the 
quota should be given to the 1st respondent, 
who was continuing the business. I cannot 
say that the order is vitiated by an error on 
the face of the record. 

(10) Further, it was represented to me that 
a suit is now pending in respect of the part¬ 
nership business and that the rights of the par¬ 
ties will be decided therein. Any observations 
that may have been made by the Controller of 
Exports or by me, in the course of this order, 
will not preclude the court from deciding the 
rights of the parties therein, or appointing a 
Receiver, if a case is made out for one. 

(11) Further, the general instructions issued 
provide for an appeal against the order of the 
Exports Trade Controller to the Chief Control¬ 
ler of Exports, New Delhi. It is true that 
there is no statutory right of appeal as con¬ 
tended by the learned counsel for the peti¬ 
tioner. But the same instructions, which regu¬ 
late the conditions under which the permits 
are issued, also provide for an appeal. If the 
Export Trade Controller is wrong because he 
has not followed the instructions strictly, his 
order certainly can be questioned by prefer¬ 
ring an appeal provided for under the same in¬ 
structions. 

(12) For the aforesaid reason, the application 
fails and is dismissed with costs. Advocate’s 
fee Rs. 100. 

B/V.R.B. Application dismissed. 
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Sri Raja Venkata Ramayya Appa Rao Bah- 
dur Varu. Petitioner v. The Collector of Mad¬ 
ras and another. Respondents. 

Civil Misc. Petn. No. 6632 of 1951, D/- 19-2- 
1952. 

Revenue Recovery Act (1890), Ss. 3 and 5 
— “Recoverable” — Meaning of — Arrears of 
income tax — Income-tax Act (1922), S. 46. 

Sec. 3 applies only to a case where the 
land revenue or a sum recoverable as 
arrear of land revenue is payable to the 
Collector. It cannot be applied to a case 
where the amounts are payable to an 
officer other than the Collector. As in¬ 
come-tax is payable to the Income-tax 
Officer, Sec. 3 can have no application. 

The word “Recoverable” has obviously 
been used in S. 5 in the restricted sense of 
only connoting the process of actual col¬ 
lection. The amount of arrears of income 
tax is recoverable by the Income-tax 
Officer but the process of recovery is en- i 
trusted to the Collector. Therefore, as in- * 
come-tax is recoverable by the Income-tax f 
Officer as land revenue, under Sec. 5, the d 
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Collector of the district in which the office 
of the Income-tax Officer is situate has 
power to send a certificate of the amount 
to be recovered to the Collector of an¬ 
other district. (Paras 4 & 5) 

Anno: Income-tax Act, S. 46 N. 1. 

O. Chinnappa Reddi, for Petitioner; Vepa 
Sarathi. for Govt. Pleader and C. S. Rama Rao 
Sahib, for Respondents. 

ORDER: This is an application for the is¬ 
sue of a writ of mandamus directing the res¬ 
pondents to forbear from restraining and selling 
the petitioner's property for recovery of arrears 
of income-tax. 

(2) The petitioner was one of the partners of 
the United Construction Company, Rajahmun- 
dry who took a contract job No. 539 of the 
Aerodrome works of Madhurapudi for execu¬ 
tion. The contract work commenced in October 
1912 and was completed by December 1943. On 
20-3-1950, the petitioner received a communica¬ 
tion from the Income-tax Officer, Special North 
Circle. Madras, calling upon him to pay a sum 
of Rs. 16.145-3-0 being his share of income-tax. 
excess profits tax and compulsory deposit, and 
he duly paid the same. He received another 
notice from the Income-tax Officer, Rajahmun- 
dry. demanding him to pay a sum of Rs. 39,807- 
3-6 being the unpaid tax payable by the other 
partners. On 19-1-1951. he received a notice 
from the Tahsildar of Madras threatening to 
distrain and sell the properties of the petitioner 
if the said amount was not paid forthwith. The 
petitioner's case is that the Collector of East 
Godavari district in which the alleged arrears 
of income-tax accrued has no jurisdiction to 
send to the Collector of Madras a requisition 
for collecting tax from the properties situate m 
Madras. On that contention he seeks for the 
issue of the aforesaid writ of mandamus. 

(3) The provisions of the Revenue Recovery 
Act. Act 1 of 1890 govern the situation The 
relevant provisions are Ss. 3 and j of the Act. 

“Where an arrear of land revenue or a sum 
recoverable as an arrear of land revenue is 
payable to a Collector by a defaulter being 
or having property in a district other than 
that in which the arrear accrued or the sum 
is payable the Collector may send to the 
Collector of that other district a certificate in 
the form as nearly as may be oi the schedule. 

St3 (a) °the name of the defaulter and such 
other particulars as may be necessary for his 
identification and 

(b) the amount payable by him and the 

account on which it is due...... . . 

/v\ The Collector of the othei district 
shall, on receiving the certificate, proceed to 
recover the amount stated therein as if it 
were an arrear of land revenue which had 
accrued in his own distiict. 

Section 5: Where any sum is recoverable 
as an arrear of land revenue by any public 
officer other than a Collector or by any local 
authority, the Collector of the district in which 
the office of that officer or authority is situate 
shall on the request of the officer or authority, 
proceed to recover the sum as if it were an 
arrear of land-revenue which has accrued 
in his own district, and may sena a certifi¬ 
cate of the amount to be recovered to the 
Collector of another district under the fore¬ 
going provisions of this Act as if the sum 
were payable to himself.*’ 


(4) Learned counsel for the petitioner con¬ 
tended that arrears of income-tax is neither 
payable to the Collector nor recoverable by 
the Income-tax Officer and therefore neither 
Section 3 nor Section 5 of the Revenue Recovery 
Act. Act 1 of 1890 would apply to the case. 
Under S. 3 where an arrear of land-revenue or 
a sum recoverable as an arrear of land-revenue 
is payable to a Collector he may send to the 
Collector of that other district a certificate in 
the form prescribed where the defaulter’s pro¬ 
perty is situate. Section 3 applies only to cases 7 
where the land-revenue or sum recoverable as 
land-revenue is payable to the Collector. To 
ascertain the meaning of the word “payable** 
the material provision? of the Madras Revenue 
Recovery Act may be noticed. 

In S. 1 it is stated thus: 

“Public revenue due on land shall, for the 
purposes of this Act be taken to include 
cesses or other dues payable to Government 
on account of water supplied to irrigation.** 
Section 3 reads as follows: 

“Every land-holder shall pay to the Collector, 
or other officer empowered by him to receive 
the revenue due upon his land on or before 
the dav on which it falls due. according to 
the Kisbundy or other engagement, and where 
no particular day is fixed then within the 
time when the payment falls due according 
to local usage.” 

Section 4: When the whole or a portion 
of a kist shall not be so paid, the amount of 
the kist or of its unpaid portion shall be 
deemed to be an arrear of revenue.*’ 

Under the aforesaid provisions “public re¬ 
venue” also includes cesses or other dues pay- 
able to Government on account of water sup¬ 
plied for irrigation. Every land-holder shall 
pay the same to the Collector within the pre¬ 
scribed period. If it is not paid it will be 
recovered by the Collector in the manner pre¬ 
scribed by the Act. Under the said Act, there¬ 
fore. the revenue is payable to the Collector. 
The cesses on account of water supplied for 
irrigation are also included in the term "Public 
Revenue" and made recoverable as arrears of 
land revenue. There may also be cases where 
under different Acts dues payable to the Col¬ 
lector though not be strictly public revenue 
may be recoverable as arrears of land-revenue. 
Section 3. therefore, in my view applies ontf 
to a case where the land-revenue or a sum 
recoverable as arrear of land revenue is pay¬ 
able to the Collector. It cannot be applied to 
a case where the amounts are payable to an 
officer other than the Collector. 

In the present case as income-tax is payable 
to the Income-tax Officer, S. 3 can have no 
application. But under S. 5 of Act 1 of 1890 
where any sum is recoverable as an arrear o 
land-revenue by any public officer other than 
n Collector or by any local authority the Loi 
fectS of the District in which the office of that 
officer or authority is situate may. collect it 
and mav send a certificate of the amount to be 
recovered to the Collector of another district 
under the foregoing provisions of this Act as 
if the sum were payable to himself. The con¬ 
tention of the learned counsel lor theP e f' tl0I }e r 
is that the sum is not recoverable by th e In¬ 
come-tax officer and therefore the section will 

(5) Section 6 makes it clear that the officer 
who actually collects the amount is the Collec- 
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tor of the District in which the arrears ac¬ 
crued or the Collector of another district to 
whom the former Collector sends the certificate. 
Therefore, the word “recoverable” has obviously 
been used not in the restricted sense of only 
connoting the process of actual collection. A 
perusal of the relevant provisions of the Indian 
Income-tax Act (Act XI of 1922) also supports 
this interpretation. Chapter VI of the Act 
deals with recovery of taxes and penalties. 
That chapter makes a distinction between the 
recovery and the process of collection. Under 
S. 45 of the Act the tax shall be paid within 
the prescribed time after service of notice or 
order and the assessee failing to pay shall be 
deemed to be in default. Under S. 46, when 
an assessee is in default in making a payment 
of income-tax, the Income-tax Officer may in 
his discretion direct that in addition to the 
amount of the arrears, a sum not exceeding that 
amount shall be ‘recovered’ from the assessee 
by way of penalty. 

Under S. 46 (1-A) for the purposes of sub¬ 
section 1, the Income-tax Officer may direct 
the ‘recovery’ of any sum less than the amount 
of the arrears & may enhance the sum so direct¬ 
ed to be ‘recovered’ from time to time in the 
case of a continuing default, so however that 
the total sum so directed to be ‘recovered’ shall 
not exceed the amount of the arrears payable. 
Under S. 46(2) the Income-tax Officer may for¬ 
ward to the Collector a certificate under his 
signature specifying the amount of arrears due 
from an assessee, and the Collector, on receipt 
of such certificate, shall proceed to recover 
from such assessee the amount specified therein 
as if it were an arrear of land revenue. It 
will, therefore, be seen from the aforesaid pro¬ 
visions that the amount is recoverable by the 
Income-tax Officer but the ‘process of recovery* 
is entrusted to the Collector. Therefore, as 
income-tax is recoverable by the Income-tax 
Officer as land-revenue, u/s. 5, Revenue Reco¬ 
very Act, 1 of 1890 the Collector of the dis¬ 
trict in which the office of the Income-tax 
Officer is situate has power to send a certificate 
of the amount to be recovered to the Collector 
of another district. 

(6) In the result, this application fails and is 
dismissed with costs. Advocate’s fee. Rs. 100. 

B/D.H. Application dismissed. 
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Birapalli Sreekanta Venkata Krishna Reddi 
Garu, Appellant v. Dandu Venkataraju and 
others, Respondents. 

Second Appeal No. 1677 of 1948, D/- 17-1-1952. 
Tenancy Laws — Madras Estates Land Act 
(I (1) of 1908), S. 145 — Decree for arrears 
of rent — Execution taken out — Occupancy 
rights transferred — Transferee sending notice 
under S. 145 (2) — Execution sale without 
notice to transferee is void. 

Where the provisions of S. 145 (2) have 
been strictly complied with, the landholder 
is bound to recognise the transfer. 

The Madras Estates Land Act does not 
say that a transfer of holding subsequent 
to the filing of an application for execu¬ 
tion of a rent decree against the original 
pattadar can be ignored or cannot be recog¬ 
nised by the landholder. S. 145 (2) will 
equally apply to a transferee prior to the 


filing of the application and to a transferee 
subsequent to that date. Once the recog¬ 
nition of the transfer under S. 145 (2) is 
made the transferee will become the owner 
for all the purposes of the Act and there¬ 
after the landholder can look to the pur¬ 
chaser only for effectuating his rights. A 
sale held without issuing a notice to the 
owner of the property (that is the trans¬ 
feree) is against the principles of natural 
justice and will be void: Case law Ref. 

(Para 5) 

V. V. Raghavan, for Govt. Pleader, for 
Appellant; K. Bhimasankaran, for Respondents. 
REFERENCES: Courtwar/Chronological/ Paras 
(’36) 59 Mad 461: (AIR 1936 Mad 205 FB) 4 
(’36) 70 Mad LJ 576: (AIR 1936 Mad 465) 4 
(’46) ILR (1946) Mad 846: (AIR 1946 Mad 315) 4 

JUDGMENT: The only question in this 
second appeal is whether the sale held in exe¬ 
cution of a rent decree without issuing notice 
to the purchaser of the holding is valid. 

(2) The facts are simple and may be briefly 
stated. One Chintalapati Bapiraju had occu¬ 
pancy rights in the plaint schedule items. The 
defendant, Zamindar of Nandigudem, is the 
land-holder. As Bapiraju was in arrears of 
rent, the defendant filed S..S. No. 422 of 1940 
on the file of the Deputy Collector, Kovvur and 
obtained a decree. On 18-8-1942, he filed E. P. 
No. 175 of 1942 for executing the decree. On 
25-12-1942, purporting to be under the terms 
of an agreement dated 25-12-1939, the sons of 
Bapiraju sold the holding to the plaintiffs un¬ 
der Ex. P-1. Subsequent to the purchase, in 
execution of a rent decree & without giving any 
notice to the purchasers the holding was sold on 
21-10-1943 & purchased by the Zamindar. The 
plaintiffs, i.e., the vendees under Ex. P-1 filed 
O. S. No. 78 of 1945 on the file of the District 
Munsif Court. Kowur for a declaration that 
the said court sale was not binding on them 
inasmuch as they were not impleaded in the 
execution application and no notice of the sale 
was served on them. Both the courts held that 
the sale was void and gave a decree as prayed 
for. 

(3) Learned counsel for the appellant raised 
before me the following two points: (1) that the 
land-holder is not bound to give notice or to 
“implead the plaintiffs as their purchase was 
not recognised by the land-holder under the 
provisions of the Madras Estates Land Act and 
(2) though the execution of the decree after the 
purchaser was recognised by the land-holder 
was bad, there was no duty cast on the land¬ 
holder to implead the purchaser as the sale 
was subsequent to the filing of the execution 
application. The first point turns upon the pro¬ 
visions of S. 145(2) of the Madras Estates Land 
Act which is as follows: 

“Where a holding or any portion thereof is 
transferred by the act of a ryot, the land¬ 
holder on receiving notice thereof in writing 
from the transferor and the transferee shall 
recognise the transfer.” 

In this case, the evidence accepted by the 
court below establishes that a notice in writing 
signed -by the transferor and the transferee was 
received by the land-holder. P. W. 1 speaks to 
that fact and his evidence has been accepted. 
There are no permissible grounds for taking a 
different view of the evidence adduced in the 
case. I therefore hold that the provisions of 
S. 145(2) have been strictly complied with and 
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therefore the land-holder is bound to recognise 
the transfer. 

(4) I am also not satisfied that there are 
merits in the second point either. Section 147. 
the governing section says: 

“(1) All acts and proceedings commenced or 
had under this Act against the transferor or 
the co-sharers prior to 
“(a) the giving cf the notice under sub-sec. 
(2) of S. 145 in so far as such acts and pro¬ 
ceedings affect or purport to affect the land on 
which the arrear is due the crops growing 
thereon and the products gathered therefrom, 
shall as against the transferee or co-sharer be 
as valid & effectual as if such acts & proceed¬ 
ings- had been commenced or had against the 
transferee or co-sharer himself, and he had 
been the defaulter." 

Under this Section all acts and proceedings 
against the original pattadar prior to the re¬ 
quisite notice will be binding on the purchaser. 
It is argued that as a corollary to this section, 
the sale subsequent to the initiation of the pro¬ 
ceedings will be binding on him and it is not 
necessary to implead him as a party even 
though he has complied with the provisions of 
S. 145(2). The section speaks of “all acts and 
proceedings”. Though the execution applica¬ 
tion was filed priorto the sale, it cannot be said 
that the act of sale took place or proceedings 
in respect of that sale were initiated prior to 
the issue of the aforesaid notice. In — Vee- 
ramma v. Ramanna’. ILR (1946) Mad 846 Leach 
C. J. and Lakshmana Rao J. had occasion to 
resolve the conflict between two judgments of 
Single Judges one that of Venkataramana Rao 
J. and the other of Wadsworth J. The learned 
Judges agreed with the view expressed by 
Venkataramana Rao J. in preference to that of 
Wadsworth J. 

There the facts were the land-holder having 
had notice under S. 145(2) of the Act of the 
transfer of a portion of a holding belonging to 
a pattadar. brought the holding to sale in execu¬ 
tion of a rent decree Dassed against the pattadar 
under S. 77 of the Act without giving notice 
of the execution proceedings to the transferee. 
The learned Judges held that the sale was void 
as under S. 147 (1) such notice was necessary. 
It is true, as pointed ou by Earned counsel 
for the appellant, that on the facts of that case 
the transfer of the holding was effected pno 
to the filing of the execution application. But 
a perusal of the judgment discloses that nothing 
turned upon that circumstances. The ratio 
decidendi of the decision is found at page 852. 
The learned Judges observed: 

‘•It is quite a different matter to say that no 
noiirP shall be given to a transferee when 
there has been a rent suit and the landholder 
is proceeding in execution of the decree 
obtained by him therein. S. 145 (2) read with 
Section 147 (1) makes it quite clear that 
notice is necessary. Where notice is required 
and is not given the transferee cannot be 
affected by anything done behind his back. 
If the property is sold in such circumstances, 
the sale is invalid.” 

In support of their conclusion the learned 
Judges relied on a decision of a Full Bench in 
— ‘Kanchamalai Pathar v. Shaha.u Rajasahib 
59 Mad. 461 (I'.B.) where the learned Judges 
held that a sale without issuing notice under 
Order 21. Rule 22. C. P. C. to the legal repre¬ 
sentative of the judgment-debtor was void. 


A. I. R. 

Venkataramana Rao J. in — ‘Subbarayulu v. 
Arunachala Nadar'. 70 Mad L. J 576 expressed 
his view in the following terms: 

“Thus it will be seen that once the transfer 
is notified to the landholder, the transferee 
is entitled to be impleaded in any fresh pro¬ 
ceeding initiated after such notification 
though such proceeding be in connection with 
any decree or execution pending against the 
transferor before the date of notification or 
recognition.” 

It is again true, as pointed out by the learned 
counsel, that in that case the transfer was 
effected prior to the filing of the execution 
application. But the above remarks clearly 
indicate that that fact would not make any 
difference in the legal situation for though the 
execution was started earlier, the proceedings 
in respect of the sale would be void as no 
notice of that sale was given to the transferee 
who was legally recognised by the landholder. 

(5) Even on principle the contention of the 
learned counsel does not appear to be sound. 
The Madras Estates Land Act does not say that 
a transfer of a holding subsequent to the filing 
of an execution application against the original 
pattadar can be ignored or cannot be recognised 
by the landholder. S. 145 (2) will equally apply 
to a transferee prior to the filing of the applica¬ 
tion and to a transferee subsequent to that 
date. Once the recognition is made, the trans¬ 
feree will become the owner for all the purposes 
of the Act and thereafter the landholder can 
look to the ourchaser only for effectuating his 
rights. A sale held without issuing notice to 
the owner of the property is against the prin¬ 
ciples of natural justice. 

(6) For all the aforesaid reasons. I agree 
with the courts below that the sale held without 
giving the requisite notice to the transferee is 
void. The second appeal fails and is dismissed 
with costs. 

(7) No leave. 

B/RGD Appeal dismissed. 
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Natesa Thevar, Appellant v. Narayana- 
swami Padayachi and others. Respondents. 
Second Appeal No. 191 of 1948. D/- 28-2-19o2. 

(a) Limitation Act (1908), Art. 134 — 
"Transferred by the mortgagee. 

Art. 134 applies to a conveyance by a 
mortgagee of an interest larger than he 
himself has in the property (Para 8) 
Anno: Lim. Act Art. 134 N. 11. 

(b) Limitation Act (1908), Art. 134 — Exe¬ 
cution sale. 

A person who purchased the immovable 
property of the judgment-debtor in which 
the latter’s interest was only that of a 
mortgagee, in Court auction, cannot get 
the benefit of Art. 134 as such an auction 
purchaser cannot be regarded as a pur¬ 
chaser from the mortgagee even if the 
whole interest in the property was sold 
at the auction: 25 Mad. 99 (F.B.), AIR 
1950 P.C. 44 Foil. „ ( para 9) 

Anno: Lim. Act Art. 134 N. 9. 

(c) Limitation Act (1908) Art. 134 — Mort¬ 
gagee. 
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There can be no transfer of property 
within the meaning of the Transfer of 
Property Act by involuntary sales such as 
sales in execution of a decree and a mort¬ 
gage being a transfer of property it can¬ 
not be created by an executing Court 
bringing the properties to sale in execu¬ 
tion against the mortgagee. Where the 
auction purchasers acquired full owner¬ 
ship in the suit properties and not a 
limited mortgage right they could not be 
called mortgagees within the meaning of 
Art. 134. They never occupied such a 
position with reference to the properties, 
they having purported to have purchased 
not the limited mortgage interest but the 
whole interest in the property. The ex¬ 
pression mortgagee cannot include a per¬ 
son who has acquired full interest in the 
property and not the limited mortgage 
right: Case law discussed. (Paras 14 & 16) 
Anno: Lim. Act, Art. 134 N. 13. 

(d) Limitation Act (1908), Art. 144 — Ad¬ 
verse possession against mortgagee and mort¬ 
gagor. 


The sale of both the mortgagee’s and 
mortgagor’s interest in execution of the 
decree against the mortgagee and the dis¬ 
possession of the mortgagee from the mort¬ 
gaged properties will be adverse to the 
mortgagor also provided it is proved that 
the mortgagor had knowledge of the hos¬ 
tile acts or of the adverse possession. Art. 
144 is applicable to cases where the mort¬ 
gaged properties are sold as absolute pro¬ 
perties of the mortgagee without any 
limitation on the interests thus sold and 
subsequently the vendee enjoys the pro¬ 
perties in his own right and to the know¬ 
ledge of the mortgagor: AIR 1921 All. 389 
and AIR 1914 Mad. 334 (F.B.) Rel. on. 

(Para 19) 

Anno: Lim. Act Art. 144 N. 85. 

T. S. Kuppuswami Iyer, R. Swaminatha Iyer 
G °P al aswami Iyengar, for Appellant; 
K. Bhashyam and T. R. Srinivasan, for Res¬ 
pondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’50) 1950-1 Mad LJ 243: (AIR 1950 

PC 44) 9 

(’87) 9 All 97 26 

05) 30 Ind Cas 564: (AIR 1915 

All 422) 22 22 

(’21) 43 All 164: (AIR 1921 Ail 389) 16! 19 

(’27) AIR 1927 All 177: (99 Ind Cas 280) 16 

( 30) AIR 1930 All 417: (124 Ind Ca<? 408) 12 

< 86) 10 Bom 49 20 

(’89) 12 Mad 316 23 

(’02) 25 Mad 99: (11 Mad LJ 323 FB) 9, 13. 16 
( 15) 38 Mad 903: (AIR 1914 Mad 334(2) 

FB) 20 

(17) 5 Mad LW 250: (AIR 1918 Mad 1201) 

(’18) 34 Mad LJ 431: (AIR 1919 12 ’ 13 ’ 16 

Mad 1097) n 12 

(’21) 44 Mad 951: (AIR 1921 Mad 272 (2) ) 11 
CHANDRA REDDI J.: This second appeal 
which was referred to a Bench by Satyana- 
rayana Rao J. raises a question under the Limi¬ 
tation Act. The facts of the case lie within 
a narrow compass and are not in dispute, the 
only controversy being whether it is article 134 
or 144 or 148 of the Limitation Act that applies 
to this case. In order to appreciate the point 
involved in the second appeal, it is necessary 
to refer to the facts briefly giving rise to this 
litigation. The suit properties were mortgaged 


by one Sivanandi Thevar usufructuarily to one 
Kamakshia Pillai for Rs. 225 on 14-2-1891 the 
period fixed for redemption being 25 years. The 
mortgagee executed a simple mortgage of his 
othi light over the suit properties to Periasami 
Odayar on 5-4-1898 according to the plaintiff, 
while it is the defendants’ case that it was a 
mortgage of the properties themselves. Kamak¬ 
shia Pillai executed another simple mortgage 
over the same properties to one Cnidambara 
Aiyar for Rs. 290. 

Periasami Odayar filed a suit on his mortgage, 
obtained a decree and, in execution of the de¬ 
cree brought the properties to sale which were 
purchased by one Venkatarama Aiyar at the 
auction. Chidambara Aiyar also laid an action 
on his mortgage and in execution of the decree 
purchased the properties himself. The auction 
purchasers obtained the sale certificates under 
Exs. D-l and D-2 and got into possession of 
the properties. They continued to be in pos¬ 
session and enjoyment thereof till they sold 
them to the predecessors-in-interest of defen¬ 
dants under Ex. P-4 dated 24-9-1913. The plain¬ 
tiff who purchased the equity of redemption 
under two sale deeds Exs. P-5 and P-6 in 1936 
and 1943 has filed the present suit for redemp¬ 
tion of the mortgage of 1891 and for possession 
of the suit properties in the District Munsif’s 
Court of Mayavaram. 

(2) One of the defences to the suit was that 
as the entire interest in the suit properties was 
sold in court auctions of 1902 and 1904 and 
the mortgagee was dispossessed shortly there¬ 
after by the auction purchasers who continued 
to be in possession as absolute owners ever 
since, till the latter sold them to the predeces¬ 
sors-in-interest of defendants with absolute 
rights, any right which the original mortgagee 
had in those properties was lost by limitation 
and adverse possession. Another plea was that 
even if the plaintiff was entitled to redeem the 
mortgage the defendants should be paid com¬ 
pensation for the buildings erected by them 
on the suit properties. 

(3) The trial court dismissed the suit holding 
that the suit was barred by Art. 134 of the 
Limitation Act as it was filed beyond 12 years 
from the date of the sale to the predacessors- 
in-interest of defendants on 24-9-1913. Another 
finding given* by it was that in case the plain¬ 
tiff wgs entitled to redeem the mortgage, he 
was liable to pay a sum of Rs. 1000 bv way of 
compensation. 

(4) On appeal, the Subordinate Judge of 
Mayavaram confirmed that judgment agreeing 
with all the conclusions of the trial court The 
plaintiff who was dissatisfied with the decisions 
of the courts below has preferred the second 
appeal. 

(5) In this second appeal, the correctness of 
the findings of the courts below is assailed It 
is urged by Mr. Gopalaswami Aiyangar in sup¬ 
port of the appeal that Art. 134 is not applicable 
to this case but it is Art. 148 that governs it 
According to him, the reasons for the non¬ 
applicability of Art. 134 are three fold. What 
was purchased at the court auction in 1902 and 
1904 was only the mortgage rights and similarly 
what was sold by the auction purchasers in 
1913 to the predecessors-in-interest of the de¬ 
fendants was only that right and therefore the 
provisions of Art. 134 are not attracted bv this 
case. Secondly, the transfer under Ex. P-4 in 
1913 was not made by the mortgagee within 
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the meaning of Art. 134; thirdly, a transfer by 
a sub-mortgagee does not come under Art. 134 
and lastlv on the date on which the transfer 
was ejected in 1913 the right of action had 
not accrued to the mortgagor to sue for re¬ 
demption in view of fixing a period of re¬ 
demption. 

(6) Before we examine the soundness of these 
contentions, it is necessary to set out the re¬ 
levant provisions of the Limitation Act. Article 
134 prescribes a period of 12 years for recover¬ 
ing possession of immovable property conveyed 
or bequeathed in trust or mortgaged and after¬ 
wards transferred by the trustee or mortgagee 
for a valuable consideration from the date when 
the transfer becomes known to the plaintilf. 
The third column "when the transfer is known 
to the plaintilf” was substituted by the Amend¬ 
ing Act of 1929 for the words “the date of the 
transfer”. As the transactions in question were 
effected prior to the amendment of this Article, 
we are concerned only with the Article as it 
stood prior to 1929. Article 148 is in the fol¬ 
lowing words: 

“Against n mortgagee to GO years. 'When the right to 
redeem or to recover releein or to re¬ 
possession of imraove. cover possession 

able property mort- accrues. ' 

gaged. 

It is not necessary for the purpose of this en¬ 
quiry to refer to the proviso. 

(7) In view of the contentions raised on be¬ 
half of the respondents we will, set out the 
provisions of Art. 144 also. Article 144 is a 
residuary article laying down a period ot 12 
years for a suit for possession of immovable 
property or any interest therein not otherwise 
specially provided for in the Act. the period of 
limitation starting from the time when the pos¬ 
session of the defendant becomes adverse to 
the plaintiff. 

(8) We will first deal with the applicabihty 
of Art 134. From the provisions of that Arti¬ 
cle it is clear that it applies to a conveyance 
bv a mortgagee of an interest larger than be 

himself has in the property. This 
disputed but how the learned counsel for the 
annellant nought to get over this was by ar- 
gufng that what was purchased in the 

van °“? finrlinff of the courts below that under 
Se Court sails absolute title to the properties 
a i hp auction purchasers and they in 
83 ?* 'turn 1 tarred "the full ownership in 
Ke Properties to 3 

the°other requirements of that article are satis- 

fie fox The next point for consideration therefore 

lfh3 r £Ho 
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to a transfer by a mortgagee so as to at “ a vr 
tte provisions o'f Art. 134. Ani answer to, Uus 
is to ho found in — ‘Ahmed Kutti v. Kaman 
iNambudri‘ 25 Mad 99 (FB). It was laid down 
Ithere that a person who purchased the im 


movable property of the judgment-debtor in 
which the latter’s interest was only that of a 
mortgagee, in court auction could not get the 
benelit of Art. 134 of Schedule II of the Limi¬ 
tation Act as such an auction purchaser could 
not be regarded as a purchaser from the mort¬ 
gagee even if the whole interest in the property 
was sold at the auction. The Full Bench ob¬ 
served : 

“Article 134 is in our opinion intended solely 
to apply to cases in which the mortgagee 
disposes of the property voluntarily. But 
in the case of the involuntary sale in execu¬ 
tion of a decree the purchaser cannot be re¬ 
garded as a purchaser from the judgment- 
debtor.” 

This ruling of the Full Bench is still good 
law and its authority has been accepted by the 
Privy Council in — ‘Sudarsan Das v. Rama 
Das’, 1950-1-Mad L J 243 (PC). On these 
authorities, there can be no doubt that so far 
as court sales in this case are concerned, they 
are not transfers within the purview of Art. 
134. 

(10) We have next to consider whether the 
sale of the properties by the auction purchasers 
by private treaty in 1913 is a transfer within 
the meaning of Art. 134. If it is a transfer 
as contemplated by that Article, the period 
of limitation has to be reckoned from 24-9-1913 
and the suit would be beyond time. The answer 
to this question depends upon whether the 
auction purchasers are mortgagees within tne 
purview of Art. 134. 

(11) For the proposition that the auction pur¬ 
chasers are mortgagees whose transfer to the 
predecessors-in-interest has the effect of attract¬ 
ing the provisions of Art. 134 reliance is placed 
by Mr. Bhashyam learned counsel for the res¬ 
pondents on — ‘Kannusami Thanjiravan v. 
Muthuswami Pillai'. 5 Mad L W 250. There, 
one of the questions for consideration was who- 
ther Art. 134 applied to a transfer of absolute 
interest by a person who acquired only the 
mortgage 'rights in a court auction. Sp encer 
and Phillips JJ. before whom the matter came 
up finally, answered it in the affirmative The 
ratio decidendi is contained in the following 
passage: 

"Against this it is argued that the Purchaser 
of the mortgagee's interests is not ( h ‘ mse ‘ a 
mortgagee within the meaning of the article. 

In a similar case decided by Chamier J. in 
- Ghas Ram v. Mt. KislmaV 30 Ind Cas 
564 (All) it was held contra that the auction 
purchaser of the rights of the mortgagee 
steps into the shoes of the mortgagee and 
that the subsequent purchasers by private 
treatv from the auction purchaser can re y 
on Art. 134 to defeat a plaintiff seeking to 

redeem." _ 

It should be observed that this is all the 
discussion on that question in that case. it 
was contended by Mr. Bhashyam that the cor¬ 
rectness of this decision had not been doubted 
bv our Court in any subsequent case; on the 
other hand, it had been followed in two cases 
j n — 'Sesha Naidu v. Penasami Odayar. 44 
Mad 951 and — ‘Muthaya Shetti v. Kmithappa 
Shetti’, 34 Mad L J 431. An examination of the 
decision in — ‘Sesha Naidu v. Penasami Oda- 
var' 44 Mad 951 shows that — Kannusami 
Thanjirayan v. Muthuswami Pillai. 5 Mid L 
W 250 was not referred tp with approval by 
Spencer J. for the position now contended for 
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by the learned counsel for the respondents. 
In this context the observations of Spencer J. 
at page 952 are apposite: 

“ — 'Kannusami Thanjirayan v. Muthuswami 
PiUai\ 5 Mad L W 250 was an instance of a 
conflict between Art. 134 and Art. 144. I 
then observed that it was clear that the 
plaintiff could not have resort to Art. 144 
unless he first showed that Art. 134 was in- 
y applicable, the reason being that Art. 144 
J is the residuary article for suits for the pos¬ 
session of immovable property as is indicated 
by the words ‘not hereby otherwise specially 
provided for.” 

(12) — ‘Muthaya Shetti v. Kanthappa Shetti\ 
34 Mad L J 431 has nothing to do with the 
question before us. Even in this case — ‘Kan¬ 
nusami Thanjirayan v. Muthuswami Pillai\ 5 
Mad L W 250 has been referred to only with 
reference to the question of good faith. Mr. 
Bhashyam also drew our attention to a ruling 
of a single Judge of the Allahabad High Court 
in — ‘Abdul Aziz v. Munnilal', AIR 1930 All 
417, which followed the ruling of Chamier J. 
in — ‘Ghasi Ram v. Mt. Kishna’, 30 Ind Cas 564 
(All). It may be remarked that there also 
there is no discussion on the question beyond 
merely citing — ‘Ghasiram v. Mt. Kishna\ 30 
Ind Cas 564 (All). 

(13) Mr. Gopalaswami Aiyangar the appel¬ 
lant’s counsel argued that — ‘Kannuswami 
Thanjirayan v. Muthuswami Pillai’, 5 Mad L W 
250 was not correctly decided and is opposed to 
the principle enunciated in — ‘Ahmed Kutti 
v. Raman Nambudri’, 25 Mad 99 (FB) and 
some decisions of Allahabad High Court and 
(requires reconsideration. He also urged that 
the interpretation placed by the learned Judges 
on the word “mortgagee’ in Art. 134 of the 
Limitation Act is not borne out by the provi¬ 
sions of the Transfer of Property Act. It was 
maintained by him that if as decided in — 
‘Ahmed Kutti v. Raman Nambudri’, 25 Mad 99 
(FB) a sale of the mortgaged properties in 
execution of a decree against the mortgagee is 
not a transfer which means that a purchaser 
at a court auction is not a transferee from the 
mortgagee, such a purchaser cannot be des¬ 
cribed as a mortgagee within the meaning of 
that article. He referred us to the following 
statement of the Full Bench in the above men¬ 
tioned case and contended that a court auction 
purchaser could not be termed a mortgagee for 
the purpose of Art. 134: 

“The decision in — ‘Muthu v. Kambalinga’, 12 
Mad 316 proceeds we think on the erroneous 
assumption that the court in selling the 
judgment-debtor’s property in which his in¬ 
terest is that of a mortgagee for the discharge 
of the debt due. by him under the decree is 
exercising the power of sale which the judg¬ 
ment-debtor ‘qua’ mortgagee possesses. As- 
» suming he has? power of sale, the court may 
' be regarded as exercising that power in a 
suit which the mortgagee may bring against 
the mortgagor for the recovery of the mort¬ 
gage debt. Such power of sale cannot be 
exercised for the benefit of the mortgagee to 
enable him to discharge a debt due by him 
to a third party.” 

(14) According to the learned counsel these 
observations lend support to his argument. It 
has to be noted that it is the creditor of the 
mortgagee who brings the properties to sale and 
gets the properties sold through the interven¬ 


tion of the court and this circumstance, so 
argues the learned counsel, shows that the 
buyer of the properties at the court auction is 
not a mortgagee. It is further maintained by 
him that a mortgage can be created only by 
contractual relations between the parties and 
not by operation of law and as substantiating 
this argument he invited our attention to S. 5 
of the Transfer of Property Act which lays 
down as follows: 

“In the following sections ‘transfer of property* 
means an act by which a living person con¬ 
veys property, in present or in future to one 
or more other living persons or to himself 
or to himself and one or more other living 
persons; and ‘to transfer property’ is to 
perform such act. 

In this section “living person” includes a 
company or association or body of individuals 
whether incorporated or not, but nothing 
herein contained shall affect any law for the 
time being in force relating to transfer of 
property to or by companies, associations or 
bodies of individuals.” 

It is unnecessary to state that transfer of, 
property includes a mortgage. It is urged on! 
behalf of the appellant that it is manifest from 
the section that there can be no transfer of pro¬ 
perty within the meaning of the Transfer of 
Property Act by involuntary sales such as 
sales in execution of a decree and a mortgage 
being a transfer of property it cannot be created 
by an executing court bringing the properties* 
to sale in execution against the mortgagee. 

(15) There seems to be considerable force in 
the contention of Mr. Gopalaswami Aiyangar 
and this is supported by some of the decisions 
of the Allahabad High Court. 

(16) In — Mt. Ram Piari v. Budh Sen’, 43 
All 164 it was laid down that Art. 134 was 
excluded by the fact that the vendors from the 
court auction purchasers had not purchased 
from the mortgagee but that they had acquired 
rights by virtue of an involuntary sale. In 
support of this conclusion the learned Judges 
relied on — ‘Ahmed Kutti v. Raman Nambudri’. 
25 Mad 99 (FB) and — ‘Bhagwan Sahai v. 
Bhagwan Din’, 9 All 97 which took the same 
view as in — ‘Ahmed Kutti v. Raman Nam¬ 
budri’, 25 Mad 99 (FB) and another case. This 
ruling was followed by a single Judge of that 
court in — ‘Munawar Ali v. Jagmilan Ram’, 
AIR 1927 All 177. However, it is not neces¬ 
sary for us to consider whether — ‘Kannusami 
Thanjirayan v. Muthuswami Pillai’, 5 Mad L 
W 250 is correctly decided or not having re¬ 
gard to the fact that the present case is dis¬ 
tinguishable from the facts of that case. It 
has to be observed that in — ‘Kannusami Than¬ 
jirayan v. Muthuswami Pillai’, 5 Mad L W 
250. what was acquired by the auction purcha¬ 
sers was only the mortgage rights and not the 
absolute title to the properties mortgaged. 

Whatever justification there might be for 
characterising the auction purchaser in such a 
case as one stepping into the shoes 
of the mortgagee, none exists in a 
case, as in the present one where the auction 
purchasers acquired full ownership in the suit 
properties and not a limited mortgage right and 
therefore could not be called mortgagees within 
the meaning of Art. 134. They never occupied 
such a position with reference to the suit pro¬ 
perties, they having purported to have pur¬ 
chased not the limited mortgage interest but 
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the whole interest in the property. The ex¬ 
pression mortgagee cannot include a person who 
nas acquired iull interest in the property and 
not the" limited mortgage right. This, in our 
opini n. is suilicient to dispose of that question. 

1 17) In this view of the matter it is unneces¬ 
sary to consider the soundness of the contention 
that Art. 13-1 is n«i applicable to the case as 
at tne time of the sale m»19!3. cause of action 
had not accrued to the mortgagor to institute 
a suit for redemption and lor possession by 
reason of the fixation of a period of 25 years 
lor redemption, or to refer to the decisions 
which take" the view that a suit for redemption 
has to be filed within 12 years of the transfer 
bv the mortgagee of the properties in excess 
of the interest he has therein even if the cause 
of action had not accrued to the mortgagor or 
to the cases which take a contrary view. 

(18) But this does not dispose of the appeal. 
It is argued bv the learned counsel for the res¬ 
pondents that" even if Art. 134 is inapplicable, 
the suit should be held to be barred by limita¬ 
tion under Art. 144 of the Limitation Act and 
that in no event does Art. 148 apply to this 
case. His argument is that in view of the 
finding that it was not the mere mortgage 
right but full ownership in the properly that 
was sold both at the court auctions in 1902 and 
190-1 and by the auction purchaser by private 
treaty in 1913 and there was dispossession of 
the mortgagee from the suit properties which 
were enjoyed ever since by the predecessors-in- 
interest and subsequently by the defendants as 
full owners the suit should be held to be barren 
under Art. 144 of the Limitation Act. 

(19) We will have no hesitation in accepting 
the argument that the sale of both the mort¬ 
gagee's and the mortgagor's interest in execu¬ 
tion of the decree against the mortgagee and 
the dispossession of the mortgagee from the 
mortgaged properties will be adverse to the 
mortgagor also provided it is proved that the 
mortgagor had knowledge of the hostile acts °r 
of the adverse possession There »s abundant 
authority for the proposition that Art. 144 is 
applicable to cases where the mortgaged pro- 
p?,ties are sold as absolute properties of the 

teresfs ^hus'^ol'^and"subsequent 1 y the vendee 
Soys the properties in his own right and to 

*£ H« £ 

Sen' VaII 164 which 'has already been re- 

% r 1 aSie P d n it C ‘Sould be 

established thal to the knowledge of the mort- 

iu® - 
•Pena Aiya Ambalam v. Shanmugasundaram 
Mad 903 (FB) that when a transferee dis- 

38 n mortgagee in possession and con- 

possesses_ . nroDer t v setting up 


possesses - thc property setting up 

a "title adverse not only to the mortgagee but 
oicnfn the mortgagor such a dispossession will 
become adve™ to the mortgagor from the date 
of the latter’s knowledge of such hostile acts. 

Af oace 913 of the report it is remarked b> 
Sankaran Nair J. who delivered the judgment 

°“Tf the mortgagee^in ^possession is disposses ? d 
on grounds affecting only his light, as lor 
instance, his right as heir to represen t'the 
original mortgagee, or his right as in 
‘Purmananddas Jiwandas v. .Tamna Bai, 


Bom 49 to possession in spite of a third 
party’s lien cn the property then the dispos¬ 
session of the mortgagee obviously does not 
imperil or call in question any right of the 
mortgagor and the mortgagor is not concerned 
or entitled to insist on being immediately 
restored to possession; and the possession 
taken is not adverse to him and cannot cause 
time to run against him. To give the mort¬ 
gagor a right to insist on immediate posses¬ 
sion, there must be an unequivocal ouster 
preventing the possession of the mortgagor /■ 
from continuing altogether by leaving no 
room for doubt that the person taking pos¬ 
session does not profess to represent the 
mortgagor but to hold in spite of him. In 
such a case, the mortgagor is as effectually 
and unmistakably displaced as if there had 
been no mortgage at all. When an ouster 
takes place in that manner the mortgagor 
knows that no one is in possession who can 
represent or continue his possession, or who 
is entitled preferentially to possession and, 
therefore, he becomes entitled and it is neces¬ 
sary and his duty, if he does not want his 
right to be barred to claim possession im¬ 
mediately.” 

(21) On these authorities, it is clear that if 
the mortgagor had knowledge of the fact that 
the properties as such were sold in the court 
auctions and subsequently by the court auc¬ 
tion purchasers to the predecessors-in-interest 
of the defendants the plaintiff’s suit for re¬ 
demption will be barred. If the suit is barred 
under Art. 144 of the Limitation Act. there will 
be no scope for the applicability of Art. 148 of 
the Limitation Act. 

(22) In these circumstances, we have to con- \ 
sider whether either the plaintiir or his pre- « 
decessors-in-interest the mortgagor had know¬ 
ledge of these facts. Dealing with the question 
of adverse possession, the trial court stated as 

follows: . A . - 4U . 

•‘It is conceded bv Mr. Rajaram Aiyar for the 
defendants that he could not in any sense 
urge adverse possession in his clients with 
any effect. He conceded that he could sue- 
ceed on this point only if he could show that 
the possession of Chidambara Aiyar and 
Venkatarama Aiyar was adverse both to the 
mortgagee and the mortgagors to the know- 
ledge of the mortgagors. There was no at¬ 
tempt to show any such thing. n My finding 
on this issue is in the negative. 

Mr. Gopalaswami Aiyangar calls in aid this 
finding in support of his contention that the 
235 if not barred under Art. 144 and invites 
us to hold that he is still in time having regard 
to the provisions of Art. 148. He also relies 
on the following statement of the lower appel- 

’‘‘ThereIs no question of adverse possession 
here since even in the trial court the learned 
nleader for the defendants conceded that ne v 
rould succeed on that point only if he could 
show that the possession of Chidambara Ai> a 
and Venkatarama Aiyar was adverse both to 
mnrteaeee and to the mortgagors to tne 
knowledge of thc mortgagors and that there 
was no attempt to show any such thing. 

But unfortunately further down' 

Subordinate Judge states sometlung which n 
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mortgagor under Ex. P-2 did not know about 
the transfer or the persons who had been in 
possession of the properties ever since the year 
1891 & that he would not believe that the plaintiff 
had been ignorant of what was being done in 
respect of the properties which his uncle Si- 
vanandi had mortgaged to Kamakshia Pillai in 
the year 1891. 

He further remarked: 

“Surely in the circumstances of this case he 
must be deemed to have known not only the 
simple mortgages executed by Kamakshia 
Pillai, Exs. P-2 and P-3, but also the subse¬ 
quent court auction sales Exs. D-l and D-2 
and the private sales under Exs. D-3, D-4, 
D-5 and D-6. Now he feigns ignorance of all 
these things and having obtained two sale 
deeds from the heirs of Sivanandi Thevar, 
tries a chance of obtaining the properties 
which are now said to be very valuable on 
the doubtful non-applicability of Art. 134 to 
the facts of this case.” 

(23) Having regard to the contradictory state¬ 
ments made by the learned Subordinate Judge, 
we are obliged to call for a clear finding from 
him as to whether the plaintiff was aware of 
the adverse possession of the defendants and 
their predecessors-in-interest. The Subordinate 
Judge is accordingly directed to submit a find¬ 
ing on that question within six weeks from 
the date of the receipt of the records in his 
court. Two weeks thereafter for objections if 
any. 

B/D.H. Order accordingly. 
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Puttamma Shedthi, Appellant v. Y. Sheena 
Shetty and others, Respondents. 

Second Appeal No. 2090 of 1947, D/- 30-7-1951. 

Civil P. C. (1908). O. 21, R. 96 — Affixture of 
copy of sale certificate in conspicuous place 
of one of plots — Presumption regarding other 
plots — (Evidence Act (1872), S. 114, Illus¬ 
tration (e) ). 

Affixture of a copy of sale certificate in 
a conspicuous place of one of the items in 
a case where several plots are involved and 
situated in different places is not an effective 
delivery of all the properties. Even though 
a copy of the sale certificate is affixed in a 
conspicuous place in one of the plots there 
is no presumption that the affixture as 
required by law was made with reference 
to all the plots if all of them are rot in 
one place: AIR 1943 Mad 712 and AIR 1948 
Mad 191. Rel. on. (Paras 4 and 5) 

Anno: C. P. C., O. 21, R. 96 N. 5; Evidence 
Act, S. 114 N. 29. 

K. Kuttikrishna Menon, for Appellant- T. 
Krishna Rao, for Respondents. 

RffERENCES: Courtwar/Chronological/ Paras 
< 44 > 09 44 )Mad 262: (AIR 1943 Mad 712) 4 

(’48) AIR 1948 Mad 191: (1947-2 Mad LJ 310) 4 

JUDGMENT: The 9th defendant who is the 
legal representative of the 1st defendant is the 
appellant. The suit out of which this appeal 
arises was instituted by the two plaintiffs for 
a declaration that they are respectively entitled 
to A and B schedule properties and for a decree 
in their favour as against the 1st defendant the 
predecessor-in-interest of the present 9th defen- 
1952 Mad./107 & 108 
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dant and for possession of these properties. In 
execution of the decree,. the properties belong- 
mg to the 1st defendant were brought to sale 
• °? .22-6-1925 and were purchased by the 1st 
plaintiff who is no other than the nephew of 
tne 1st defendant at Court auction for Rs. 
1634-1-0. The sale was confirmed on 24-7-1925 
and the sale certificate was granted to the 
auction purchaser on 12-9-1927. Subsequent to 
this purchase the 1st plaintiff sold a few items 
of the property purchased by him to the 2nd 
plaintiff described in schedule B on 16-1-1939 
According to the plaintiffs the symbolic delivery 
of the property was taken by the first plaintiff 
as evidenced by Ex. P. 1 dated 7-7-1928. 

(2) The defence to the suit was that though 
the properties were purchased in the name of 
the 1st plaintiff consideration for the sale pro¬ 
ceeded from the 1st defendant and the plaintiff 
was only a benamidar for the first defendant 
and that in any event the suit was barred by 
limitation as the 1st defendant was in posses¬ 
sion of this property adversely to the plaintiff 
It was pleaded on behalf of the defendants that 
the symbolical delivery said to have been effect¬ 
ed on 7-7-1928, did not really interrupt the 
adverse possession as the provisions of O. 21 
Rule 96. C.P.C. were not complied with. 

(3) The trial court decreed the suit holding 
that the sale price was paid by the 1st plaintiff 
and was not furnished by the 1 st defendant and 
therefore the purchase was not benami for the 
1st defendant. As regards the question of 
adverse possession, the trial court found that 
the symbolical delivery evidenced by Ex. P. l 
did interrupt the adverse possession and conse¬ 
quently the plea of the 1st defendant based 
upon adverse possession could not be accepted. 
In its opinion, the presumption under S. 114 
Evidence Act that judicial official acts have 
been regularly performed would aoply to this 
act, having regard to the return of the Amin 
regarding the affixture of a copy of the sale 
certificate and np further proof of the affixture 
is required. In appeal the appellate court 
agreed with the view of the trial court that 
the sale price was paid by the 1st plaintiff out 
of his own funds and did not proceed from the 
1st defendant. On the question of adverse pos¬ 
session the District Judge contented himself 
by observing that he was unable to attach any 
importance to the suggestion put forward on 
behalf of the 1st defendant. In the result the 
appeal was dismissed. 

(4) It is this decision that is under appeal 
now. On the findings of the Court below the 
only question that arises for consideration is 
whether symbolical delivery evidenced by Ex 
P. 1 is effective so as to save the suit from the 
bar of limitation. Ex. P. 1 says that the deli¬ 
very order was proclaimed by tom tom & that a 
copy of the sale proclamation (sic. certificate’) 
was affixed to the door of the house situated 
in the suit property and that the possession of 
the suit property was delivered to the auction 
purchaser, that is. the 1st plaintiff herein. What 
is contended by Mr. Kuttikrishna Menon the 
learned counsel for the appellants is that all 
that Ex. P. 1 shows is that a copy of the sale 
proclamation (sic. certificate?) was affixed to 
the door of the house situated in one of the 
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plots and that is not sufficient to make the sym¬ 
bolical delivery ellective in respect of the other 
items of property. According to him the suit 
properties covered by different survey numbers, 
symbolical delivery of which is said to have 
been given under Ex. P. 1 are not so situated 
as to make the affixture in a conspicuous place 
of one plot sufficient to bring it within the 
purview of Order 21, Rule 06, C. P. C. His argu¬ 
ment is that the survey numbers in which these 
properties are included as set out in Ex. P. 1 
disclosed that the several items of property 
affected by Ex. P. 1 are not contiguous but lie 
in different parts of the village and therefore 
there was no proper affixture within the mean¬ 
ing of O. 21, Rule 96, C. P. C. in respect of such 
of the plots as are not adjoining the house on 
the outer door of which a copy of the sale pro¬ 
clamation was affixed. 

(4a) In support of the proposition that affix¬ 
ture of a copy of sale certificate in a conspi¬ 
cuous place of one of the items in a case where 
several olots are involved and situated in 
different 'places is not an effective delivery of 
all the properties, reliance was placed on a 
Bench decision of this court in — 'Rukminamma 
v. Ramayya', l.L.R. (1914) Mad 262. It was 
laid down in that case that while several 
properties situated in different places were at¬ 
tached by one order of attachment and that 
order was affixed only in one of the places 
sought to be attached it could not be said that 
there was valid and effective attachment within 
the meaning of Order 21, Rule 54 (2) as affix¬ 
ture on one item of property was not sufficient 
to effect valid attachment of all the properties 
sought to be attached. This ruling of the Bench 
was followed in — ‘Murugappa v Tirumalai 
A.I.R. 1948 Mad. 191. Dealing with the point 
whether the presumption arising under b. 144, 
Evidence Act, illustration (e). namely, that judi¬ 
cial and official acts have been regularly per¬ 
formed could be applied when once it is proved 
that there was affixture of a copy of the order 
of attachment to one of the items of the pro¬ 
perties Rajamannar J. as he then was observed. 
“It appears to be important to bear in mind 
the distinction between two things It is, true 
that that illustration (e) in S. 114. Evidence 
Act declares that judicial and official acts 
may be presumed to have been regu ady per¬ 
formed. But it does not say that it may be 

presumed that any P artic ^!L ° ffi( ^“Voubt 
rial act has been performed. No doubt 

when the evidence is that a particular judicial 

or official act has been performed and there 

i- nn other evidence on record it may be 

presumed that that particular judicial or offl- 

Z‘ difputei/Sthe? a particular.official « 
Judicial act was performed or not I tfimK 
there is nothing in law which enables a court 
to presume that that act as a matter of fact 

was performed.” . . 

On the principle enunciated in this decision 
what Mr Kuttikrishna Menon argues is that 
even though Ex. P. 1 furnishes some evidence 
of a coov of the sale proclamation (sic. certi¬ 
ficate) being affixed in a conspicuous place m 
one of the plots there is no presumption that 

the affixture as required by 'f'L^fn'li of them 
reference to all the plots of land if al ' ofthe ^ 
are not in one place and . there should b 
evidence of affixture of copies of sale cert'fi 
cates in some conspicuous places in an me 
plots. 


(5) Though the two rulings cited above were 
with reference to the provisions of O. 21, R. 54 
I have no doubt that they apply with equal 
force to the interpretation of relevant provisions 
of Order 21, Rule 96 which require that 

“where the property sold is in the occupation 
of a tenant or other person entitled to occupy 
the same and a certificate in respect thereof 
has been granted under Rule 94 the court 
shall on the application of the purchaser, 
order delivery to be made by affixing a copy 
of the certificate of sale in some conspicuous 
place of the property.” 

It is seen that the portion of the Order 21, Rule 
96, C. P. C. material to this case, namely, the 
words “shall be affixed on a conspicuous part 
of the property a copy of the order” is the 
same as in Order 21, Rule 54 and therefore 
the rule of law stated in the above decisions 
will equally apply with equal force to this case. 
Hence, the only question to be considered is 
whether this affixture of a copy of the sale 
certificate in one place in this case is sufficient 
to bring the symbolical delivery within the 
purview of Order 21, Rule 96. This in turn 
depends upon whether all the plots are situated 
in one and the same place or whether they lie 
in different parts of the village. The lower 
appellate court has not applied its mind to this 
aspect of the question and has not given any 
definite finding. I, therefore, call upon the 
lower appellate Court to submit a finding as 
to whether these properties are so situated as 
to render the affixture in this case effective as 
regards all the items of property for purposes 
of svmbolical delivery within the meamng or 
Order 21, Rule 96, C. P. C. Opportunities may 
be given to the parties to adduce evidence that 
may be necessary. Time for submission 01 the 
finding, two months. Objections if any two 
weeks thereafter. 


B/V.R.B. 


Case remanded. 
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Pallothu Seetharamayya, Petitioner v. Manda 
Anjayya, Respondent. 

Civil Revn. Petn. No. 1451 of 1951, D/- 
3-3-1952 

(a) Civil P. C. (1908), O 37 R. 3 - Object 
and scope - Tests for applicability. 

The Courts have to steer clear between 
two extremes, viz., readily giving leave as 
loon as there is a triable issue whether that 
icsue is either bona fide or untenable, and 
secondly, practically withholding leave by 
imposing onerous conditions ur d e ®f the 
defendant demonstrates at that stage that 
the plea raised by him was a cast-iron 
answer to the claim of plaintiff. The only 
fest to be applied is whether the defence 
raised a real issue and not a sham Lsue 
in the sense that if the facts alleged y 
the 1 defendant are established there would 

be plausible defence on those ,[ Q ^flndant 
not be said that the moment the defendant 
had raised a triable issue unconditional 
leave should be granted to him. 

Where the defence raised by th ® 
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Followed: Case law reviewed. 

(Paras 4. 5, 7, 8) 

Anno: Civil P. C., O. 37, R. 3 N. 2, 3. 

K. Umamaheswaram and U. Sethumadhava 
Rao, for Petitioner; P. R. Ramachandra Rao, for 
Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’24) 46 Mad LJ 255: (AIR 1924 Mad 612) 7 

(’35) 58 Mad 116: 68 Mad LJ 16: 

(AIR 1935 Mad 43) 7 

V (’38) 1938-2 Mad LJ 568: ILR 1939 Mad 36: 

(AIR 1938 Mad 962) 7 

(’49) 1949-2 Mad LJ 70: (AIR 1950 Mad 226) 6, 7 
(1902) 85 LT 262: (50 WR 49) 7 

ORDER: This is a civil revision petition 
filed against the order made by the learned 
Additional Subordinate Judge of Vijayawada in 
C. M. P. No. 2071 of 1951 in O. S. No. 129 of 
1951. 

(2) C. M. P. No. 2071 of 1951 was an appli¬ 
cation made by the defendant under Order 37, 
Rule 3, Civil Procedure Code, for leave to 
defend the suit. The learned Subordinate Judge 
came to the conclusion that the defence was 
not a bona fide one and therefore gave leave 
to the defendant to defend on his depositing 
the suit amount into court and time was given 
for doing so till 25th September 1951. 

(3) The contest before me in this civil revi¬ 
sion petition is twofold, viz., that first of all, 
when the learned Subordinate Judge had come 
to the conclusion that on the defence put for¬ 
ward there was a triable issue he should not 
have imposed any condition and secondly, that 
on the facts the defence put forward could not 
be considered to be lacking in bona fides. 

, (4) POINT 1:—The object of this rule requir- 

* ing that leave to defend should be obtained in 
suits under summary procedure is to ensure 
that in this class of suits the defendant does 
not unnecessarily prolong the litigation and 
prevent the plaintiff from obtaining a decree 
early by raising untenable and frivolous def¬ 
ence. But at the same time, it could never 
have been intended by the Legislature or by 
Courts that this rule should be so worked as 
to practically deprive a man of his right of 
defending a suit in court even when he has a 
good defence. 

(5) Therefore we have to steer clear between 
two extremes, viz., readily giving leave as 
soon as there is a triable issue whether that 
issue is either bona fide or untenable, and 
secondly, practically withholding leave by im¬ 
posing onerous conditions unless the defendant 
demonstrates at that stage that the plea raised 
by him was a cast-iron answer to the claim of 
plaintiff. 

(6) On account of this necessity to steer clear 
between these two extremes the decisions of 
this court have been veering from one side to 
the other of course largely dictated by the 
facts of the cases which were under considera- 

> tion and can be stated to have obtained a posi¬ 
tion of equilibrium in the latest Bench decision 
of this Court in — ‘Kesavan v. South Indian 
Bank Ltd.’, 1949-2 Mad. L. J. 70. 

(7) The earliest Bench decision embodying 
the view that as soon as a triable issue has 
been raised by the defendant unconditional 
leave to defend should be granted is — Teria- 
yamiyana Marakayar and Sons v. Subramania 
Aiyar’, 46 Mad. L. J. 255. This decision was 
followed in — ‘Sundaram Chettiar v. Valli 
Animal’, 58 Mad. 116: 68 Mad. L. J. 16 heard 


by Sir Owen Beasley C. J. and Mr. Justice 
King. The Bench held that if a defendant sets 
up a defence in his affidavit in support of his 
application for leave to defend which, if he 
succeeds in proving, entitles him to succeed in 
the suit, then the Master or the court before 
whom the application comes has no discretion 
whatever in the matter and that unconditional 
leave to defend should be granted, because a 
"triable issue” has been raised by the defend¬ 
ant and it is not open to the Master or any¬ 
body else other than the trial Judge to go into 
the merits and discover whether the defence 
set up is true or false. In this case, it may be 
noted that the Master thought that the defence 
was not bona fide and gave conditional leave 
to defend, the condition being that the defend¬ 
ant should within a certain time, pay the full 
amount claimed into court and this decision of 
the Master was confirmed by Stone J. sitting 
on the Original Side of the High Court. 

The next Bench decision to be considered is 
— ‘H M Ebrahim Sait v. South India Indus- 

Ltd.’ 1938-2 Mad. L. J. 568: I.LJR. (1939) 
Mad. 36. In this decision the learned Judges 
Madhavan Nair O. C. J. (as he then was) and 
Knshnaswami Aiyangar J. doubted the correct- 
ness of the decision in — ‘Sundaram Chettiar 
v Valliammal’, 58 Mad 116: 68 Mad L J 16 and 
at page 41 of the report there are certain 
observations of the Hon'ble the Officiating 
Chief Justice which go to indicate that in 
order to entitle a defendant to unconditional 
leave he should satisfy the court not only that 
there was a triable issue but also that his 
defence was bona fide. It is interesting to note 
that one of the parties to this judgment Kri- 
shnaswami Aiyangar J. appeared for the appel- 
“ — ‘Sundaram Chettiar v. Valliammal’ 

68 Mad L J 16: 58 Mad 116. Therefore it will 
be seen how prima facie these two decisions 
represent the two positions on either side. 
Therefore, when this matter came up for con¬ 
sideration in the latest Bench decision of Satya- 
narayana Rao and Viswanatha Sastri JJ. in 

™ .£° uth . In dian Bank Ltd.’, 1949-2 
Mad L J 70 the entire case law was gone into 
along with the English decisions arising from 

- 14 V Ru . e 5 0f the Rules of the Supreme 
Court m England corresponding word for word 

to Order 7 Rule 6. Original Side Rules of the 
Madras High Court. The Bench laid down the 
following proposition: 

“l ! he t 1 ? a jp e d- Jud g e s- when they referred to 
the triable issue and bona fide defence at p 
41 in — Ebrahim Sait’s case’, ILR no-im 
Mad 36: 1938-2 Mad L J 568 must have 
meant by those observations to indicate, that 
it is not enough to have an issue whatever 
be its nature and substance but that it should 
be real and substantial. The defence must 
raise a plausible case for trial and if esta- 
bhshed a sufficient answer to the claim. We 
do not think that the decision in — ‘Ebrahim 
Sait v. South India Industrials Ltd’ ILR 
(1939) Mad 36 is intended to lay do^ a rule 
which is contrary to the decision of the House 
of Lords in — ‘Jacobs v. Booth’s Distillery 
C < 0902) 85 L T 262 and is in conflict 
with what was laid down in the earlier deci¬ 
sions of this court. On the facts of that case 
the defence was really not a bona fide one 
and there was no plausible Issue for trial • 
We think that the only test to be applied is» 
whether the defence raised a real issue and 
not a sham issue in the sense that if the! 
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facts alleged by the defendant are established 
there would be plausible defence on those 
facts.” 

These observations, if I may say respectfully, 
harmonising tne apparent conflicts and laying 
down the true ratio which ought to guide us 
in granting leave to defend in these classes of 
cases, are binding on me as the last word on 
the subject. Therefore, the contention put for¬ 
ward by the learned advocate that tne moment 
he had raised a triable issue unconditional 
leave should have granted to the defendant is 
without substance. 

(8) POINT 2:—The finding of the learned 
Subordinate Judge in the present case amounts 
in my opinion to no more than that the defence 
is a sham one and does not raise a triable 
issue on the foot of the following reasoning of 
the learned Subordinate .Judge: 


‘It is alleged in the plaint that Koteswara Rao 
requested for a loan and the plaintifl refused 
to advance a loan to him. Then to accom¬ 
modate Koteswara Rao. the defendant offer¬ 
ed to execute the promissory note and took 
the amount from the plaintiff. As alleged in 
the plaint Koteswara Rao required the money 
for the purpose of carrying on business. It 
is recited in the promissory note that the 
amount was required for the purpose of 
tobacco business. From the contentions of 
both the parties, it is clear that the money 
was required by Koteswara Rao. that the 
plaintiff did not agree to take a promissory 
note from him and that therefore the defen¬ 
dant executed the promissory note to accom¬ 
modate Koteswara Rao. According to the 
plaintiff the sum of Rs. 3600/- was advanced 
in cash and according to the defendant it 
represents the value of the tobacco crop pur¬ 
chased by Koteswara Rao from the plaintiff. 
Whatever might be the case, it is clear that 
the promissory note is supported by conside¬ 
ration. The burden lies very heavy on the 
defendant to show that the promissory note 
is not enforceable in law unless 
disclosed in the written statement fi ed atong 
with his application for leave is fulfilled A 
doubt will arise in the mind of a prudent 
man whv the condition attached to the en¬ 
forcement of the promissory note has not been 

reduced to writing. 0n . th , e n ^ n T t^Kotes- 
olaintiff took one barn belonging to Kotes 

wara Rao on a rental of Rs. 400/- per year 
A document also has been executed in his 
favour. Koteswara Rao received a sum of 
Rs 400/- towards the rent. Wnen the pro¬ 
missory note and rent agreement were exe¬ 
cuted on the same day. it is significant to 
note why the condition precedent agreed upon 
To the enforcement of the promissory note 
was 1 not reduced to writing. Further the 
moment the promissory note was executed in 
SvSir of the plaintiff, it must be taken that 
tho purchase money was paid off. It is the 
Sbacco crop that is alleged to have been 
nurchased by Koteswara Rao. It must be 
taken that he had taken possession of it then 
and It is really doubtful whether he 

plaintiff undertook to keep watch ^crthe 
tobacco crop and deliver the same to Kotes- 
wara Rao in season.* 

I see no reason on the limited records before 
r\e and the submissions made at this stage to 
liffer from the learned Subordinate Judge and 
>rima facie I am satisfied that the defence 
aised by the defendant raises no real issue in 


the case as to entitle him to unconditional 
leave to defend. The decision of the learned 
Subordinate Judge to impose conditions is 
correct. 

(9) The terms however in the circumstances 
of the case can be properly modified and the 
modification I make is that the defendant will 
be granted leave to defend on the defendant 
depositing in court half the suit amount within 
six weeks from the date of this order and 
furnishes security to the satisfaction of the 
trial court for the other half within the same / 
period and failing which his petition will stand 
dismissed with costs. 

(10) This civil revision petition is disposed 
of accordingly and in view of the partial relief 
to which the defendant has been found entitled 
on the facts here, each party will bear its own 
costs. 

B/R.G.D. Order accordingly. 


A. I. R. 1952 MADRAS 852 
GOVINDA MENON 
AND KRISHNASWAMI NAYUDU JJ. 
Poomangalalorakath Mariyam Karamavathi 
and others, Appellants v. Palakkotanantakath 
Ummer Kutti and others, Respondents. 


Second Appeal No. 240 of 1948, D/- 6-2-1952. 

Madras Survey and Boundaries Act (VIII 
(8) of 1923), Ss. 13 and 14 — Decision under 
S. 13 — Finality. 

The question as to whether the determi¬ 
nation of the boundary of a village under 
S. 13 will affect title to a piece of land 
lying within the said boundary would 
depend very much upon the nature of the 
claim to that land and the questions that 
arose for decision before the survey officer. 
There may be a case in which the result 
of a boundary fixed by the survey officer 
becoming conclusive under S. 13 may have 
an indirect effect on the title to an area 
covered by the boundary; but strictly 
speaking this is not because the survey 
officer has any jurisdiction to determine the 
question of title and it is the indirect result 
of the fixing of the boundary. 

Where the survey officer after demarcat¬ 
ing the boundary of a survey number gave 
notice to the registered holders of the 
survey number intimating to them ms deci¬ 
sion and when the registered holders found 
that within their survey number has been 
included more land than what they were 
legitimately entitled to they naturally did 
not comDlain but the aggrieved party 
Puthukudi illom whose land had been in¬ 
cluded wrongly in the survey number had 
not been given any notice there has been no 
proper application of S. 13 and hence the 
Survey Officer’s decision will not be binding 
upon the Puthukudi Illom under whom the 
plaintiffs claimed: AIR 1952 Mad 68. 
Rel. on. (Paras 2, 3) 

K. Kuttikrishna Menon. for Appellants; A. 
Achuthan Nambiar, for Respondents. 
REFERENCES: Courtwar/Chronological/ Paras 
(’43) 1943 Mad WN 106: (AIR 1943 Mad 420) 1. 2 
(’43) 1943-2 Mad LJ 311: (AIR 1943 

Mad 727) ' *• i 

(’51) 1951-2 Mad LJ 325: (AIR 1952 Mad 68) 2. 3 
(’49) ILR (1949) 1 Cut 165: AIR 1951 
Orissa 268 z 
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J. D’Silva v. R. T. A. 

ORDER OF REFERENCE 

RAMASWAMI J.: One of the points raised 
in this case is as regards the finality of the 
decision of a Survey Officer when that decision 
is not challenged within the prescribed time 
by means of a suit. There are two conflicting 
decisions on this point, namely, — ‘Ponnusami 
Servai v. Mariappa Servai’, 1943 Mad W N 106 
and — ‘Nagarathnam v. Guruswami’, 1943-2 
Mad L J 311. The learned District Munsif who 
decided this case in the first instance has 
* pointed out in his judgment as follows: 

“This conflict of decisions is a matter which 
could be set at rest only by the High Court 
and I have no option but to follow the latest 
decision on the point which according to the 
usual rule of following precedents should 
prevail.” 

The first judgment in point of time was pro¬ 
nounced on 24-11-1942 and the second judg¬ 
ment at point of time was dated 27-7-1942. 
Both sides request that this matter may be 
placed before a Bench so that an authoritative 
decision can be got and it seems to me right 
and proper that it should be so referred to. The 
papers will be placed before my Lord the Chief 
Justice for appropriate orders. 

(Pursuant to the above order of reference 
this appeal coming on for hearing the Court 
delivered the following judgment:) 

(2) GOVINDA MENON J.: This second ap¬ 
peal has been referred to a Bench by our learn¬ 
ed brother Ramaswami J. on account of the 
apparent conflict between two single Judge's 
decisions of this court, viz., — ‘Ponnuswami 
Servai v. Mariappa Servai’, 1943 Mad W N 106 

, and — ‘Nagaratnam v. Guruswami’, 1943-2 Mad 
\ L J 311. At the time our learned brother refer¬ 
red the case to a Bench, i.e., on 7-9-1951 the 
decision of the Bench of this court in — ‘Kri¬ 
shna Chandra v. Ramamurthi Pantulu’, 1951-2 
Mad L J 325 had not been reported though the 
Judges had pronounced their Judgment nearly 
five months earlier. 

The learned Chief Justice and Somasundaram 
J. after considering the conflict between the 
two cases have laid down following the deci¬ 
sion in — ‘Krishnachandra v. Venkatappa Rao’, 
I.L.R. (1949) 1 Cut 165: A.I.R. 1951 Orissa 268 
that the question as to whether the determi¬ 
nation of the boundary of a village under S. 13 
of the Madras Survey and Boundaries Act of 
1923. will affect title to a piece of land lying 
within the said boundary would deoend very 
much upon the nature of the claim to that land 
and the questions that arose for decision before 
the survey officer. The learned Judges further 
went on to hold that there may be a case in 
which the result of a boundary fixed by the; 
survey officer becoming conclusive under S. 13 
of the Act may have an indirect effect on the 
title to an area covered by the boundary; but 
strictly speaking this is not because the survey 
) officer has any jurisdiction to determine the 
question of title and that it is the indirect 
result of the fixing of the boundary. 

(3) The point here is whether the re-survey 
plot marked B in yellow colour in the commis¬ 
sioner’s plan belongs to the Puthukudi illom 
under whom the plaintiffs claimed or is part 
of the defendants’ land which is registered as 
R. S. No. 173/1. On the question of title and 
possession, both the lower courts have found 
that the yellow marked portion belongs to the 
plaintiffs’ jenmi. But it is argued that since 
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this land according to the survey is included 
within R. S. 173/1 it should be held that in the 
absence of a suit under S. 14 of the Madras 
Survey and Boundaries Act, the plaintiffs are 
debarred from claiming title or possession to 
that site. One thing has to be mentioned here 
and that is that the Jenmi of this disputed 
property viz., the Puthukudi Illom has not been 
made a party to the suit. Ex. D. 6 series are 
notices issued by the Survey Officer under S. 9 
(2) of the Madras Survey and Boundaries Act 
VIII of 1923 intimating to the defendants the 
result of the survey and informing them that 
if they have any dispute regarding thereto they 
have to file an application regarding that dis¬ 
pute under S. 10 (1) of the said Act. 

There is no evidence that there was any 
dispute at all; but even if there is no dispute 
as held by the Bench in — 'Krishnachandra v. 
Ramamurthi Pantulu’, 1951-2 Mad L J 325 the 
decision of the Survey Officer might be final. 
But, in this case, it is not shown that any 
notice of the decision of the Survey Officer was 
given to the Puthukudi Illom. It is contended 
by Mr. Kuttikrishna Menon for the appellants 
that under S. 114 of the Evidence Act all official 
acts shpuld be deemed to have been properly 
done and therefore in the absence of anything 
to show that no notice was given to the Puthu¬ 
kudi Illom it must be assumed that all the 
proper and necessary formalities had been 
complied with by the survey officer. But the 
question is whether any notice at all had been 
given to the Puthukudi Illom. What has hap¬ 
pened is that the survey officer after demarcat¬ 
ing the boundary of R. S. No. 173/1 gave 
notice to the registered holders of R. S. No. 
173/1 intimating to them his decision and when 
the registered holders found that within their 
survey number has been included more land 
than what they are legitimately entitled to 
they naturally did not complain but the aggriev¬ 
ed party whose land has been included wrongly 
in R. S. No. 173/1 has not been given any 
notice. Such being the case, we feel that there 
has been no proper application of S. 13 of the 
Madras Survey and Boundaries Act. In such 
circumstances we feel that the Survey Officer’s 
decision will not be binding upon the Puthu¬ 
kudi Illom under whom the plaintiffs claim. 
The second appeal fails and is dismissed with 
costs. 

B/D.H. Appeal dismissed. 


A. I. R. 1952 MADRAS 853 
RAJAMANNAR C. J. 

AND VENKATARAMA AIYAR J. 
Jerome D'Silva, Petitioner v. The Regional 
Transport Authority, South Kanara and another, 
Respondents. 

Civil Misc. Petn. No. 6503 of 1951, D/- 
25-9-1951. 

t Motor Vehicles Act (1939), S. 60 — Proceed- 
mgs before Transport Authorities — Order of 
Criminal Court — Order is binding. 

As primarily the criminal courts of the 
land are entrusted with the enquiry into 
offences, it is desirable that the findings 
and orders of the criminal Courts should 
be treated as conclusive in proceedings 
before quasi-judicial tribunals like the 
Transport Authorities under the Motor 
Vehicles Act. If there is a convic¬ 
tion by a competent criminal court, that 
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would furnish conclusive ground for any 
penal action by the Transport Authorities. 
Equally, if the criminal prosecution ended 
in a discharge or acquittal of the accused 
and that event happened before the order 
of any Road Transport Tribunal, then such 
Tribunal would not have the power to go 
behind the final order of a competent, cri¬ 
minal court. If, at the time the Road 
Transport Tribunal disposes of any appli¬ 
cation or before such tribunal passes an 
order no prosecution has been launched, 
then of course it is not incumbent on the 
tribunal to await a criminal prosecution. 
But if a prosecution has actually commenced 
and that prosecution is in respect of the 
same offence by reason of which the Trans¬ 
port Authority proposes to take drastic 
action against the accused in the criminal 
case, then it is desirable that the Transport 
Authority should await the decision of the 
criminal Court. This procedure would avoid 
the spectacle of two departments of the 
Government proceeding on contradictory 
lines to the annoyance and hardship of the 
citizen. (Paras 4 and 5) 

M. C. Sridharan, for Petitioner; Advocate 
General, for the State Counsel, for Respondents. 
REFERENCES: Courtwar/Chronological/ Paras 
(’48) C. M. P. No. 3367 of 1948 (Mad) 4 

(’50) C. M. P. No. 8482 of 1950 (Mad) 3 

RAJAMANNAR, C. J.: The petitioner is the 
owner of lorry No. MDX 1251. He had a public 
carrier permit granted by the Regional Trans¬ 
port Authority, South Kanara, and he was 
engaged in transporting milk, firewood, timber, 
stores and other materials from the neighbour¬ 
ing villages into Mangalore. On or about 14-4- 
1950, the lorry was detained on suspicion that 
it contained smuggled rice. The driver of the 
lorry was subsequently charged by the police 
under sec. 186 of the Indian Penal Code and 
section 7 of the Essential Supplies (Temporary 
Powers) Act in C. C. 602 of 1950 on the file 
of the Court of the Additional First Class Magis¬ 
trate, Mangalore. After a full enquiry, the 
Magistrate discharged the accused driver hold¬ 
ing that the accusation was groundless. This 
order was passed on 6-1-1951. 

(2) Meanwhile, the Regional Transport Offi¬ 
cer called upon the petitioner by a communica¬ 
tion dated 3-11-1950 to show cause why his 
permit should not be cancelled or suspended 
as the lorry was engaged in smuggling food 
grains. The petitioner submitted his explana¬ 
tion, but the officer passed an order on 3-3-1951 
suspending the permit for a period of three 
months from 1-4-1951 to 1-7-1951. Though the 
order of the Magistrate had been passed prior 
to the order of the Regional Transport Officer, 
evidently the Magistrate’s order was not 
brought to the notice of the Transport autho¬ 
rity Subsequently, an application was filed by 
the petitioner to the Regional Transport Officer 
to reconsider his decision in view of the order 
of the Magistrate discharging him holding that 
the accusation was baseless. This application 
appears to have been treated as an appeal by 
the petitioner and was finally disposed of by 
the Regional Transport Authority by its order 
dated 31-3-1951. The appeal was dismissed. The 
order of the Magistrate was brought to the 
notice of the authority, but that tribunal 
thought that though the criminal court had 
held that there was no sufficient evidence 
against the accused, the circumstances of the 


case as found in the records of the subordinate 
officers of the Traffic Department showed that 
the owner had used the lorry for illicit smug¬ 
gling of rice and therefore no interference with 
the orders of the Regional Transport Officer 
was called for. Thereupon the petitioner filed 
the above application praying that this Court 
might quash by a writ of certiorari the proceed¬ 
ings before the Regional Transport Authority 
and the order of the Regional Transport Officer 
abovementioned. 


(3) The application came on originally before 
Subba Rao J. On similar facts he had expres¬ 
sed the view in C. M. P. No. 8482 of 1950 
(Mad) that though the attitude of a quasi 
judicial tribunal like the Transport Authority 
in ignoring the judgment of a criminal Court 
may be regrettable, it did not affect the juris¬ 
diction of the Tribunal. There was nothing to 
compel the tribunal to accept the judgment, 
though it was not proper for a quasi judicial 
tribunal to ignore the well considered judg¬ 
ments of courts, whether civil or criminal, with¬ 
out giving adequate reasons. After hearing 
arguments for some time, the learned Judge 
felt a doubt as to whether his prior view was 
correct. He was impressed by the other aspect, 
namely, that when a criminal court acquitted 
or discharged the driver of a public carriage 
on the ground that he did not commit an 
offence, and if the Regional Transport Autho¬ 
rity had suspended the permit in respect of that 
vehicle on the basis of the very same offence, 
it must be held that the order of the Regional 
Transport Officer was based on a ground which 
must be deemed to be non-existent. The learned 
Judge therefore thought that it was a fit case 
for being heard by a Division Bench. 


/i 


(4) We have no hesitation in making it clear 
that a quasi judicial tribunal like the Regional 
Transport Authority or the Appellate Tribunal 
therefrom cannot ignore the findings and 
arders of competent criminal courts in respect 
af an offence when the Tribunal proceeds to 
take any action on the basis of the commission 
of that offence. Let us take the instance before 
as. The offence consists in smuggling food 
grains. For that same offence, the petitioner 
was criminally prosecuted. He has also been 
punished by his permit being suspended for a 
period of three months. If the criminal case 
against him ends in discharge or acquittal it 
means that the petitioner is not guilty of the 
offence and therefore did not merit any punish¬ 
ment It would indeed be a strange predica¬ 
ment' when in respect of the same offence, he 
should be punished by one tribunal on the foot¬ 
ing that he was guilty of the offence and that 
he should be honourably acquitted by another 
Tribunal of the very same offence. As primarily 
the criminal courts of the land are entrusted 
with the enquiry into offences, it is desirable 
that the findings and orders of the criminal! 
courts should be treated as conclusive m pro-i 
ceedings before quasi judicial tribunals like the 
Transport Authorities under the Motor Vehicles ( 
Act. A similar qiew was expressed by a Divi¬ 
sion Bench of which one of was a member 
in—‘C. M. P. No. 3367 of 1948 (Mad)’. No doubt 
that case arose under the provisions of the 
Madras Rationing Order, but the principle of 
that decision applies to the facts of this case 
also. In that case the petitioner was an autho¬ 
rised dealer in rice. He was charged in the 
criminal court for having sold 30 measures to 
a person to whom he was not entitled to sell. 
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The Rationing Officer on the same ground pur¬ 
ported to cancel the authorisation in his favour. 
The criminal case had not been disposed of 
when the Rationing Officer passed an order can¬ 
celling the authorisation, but he was aware 
that the case was pending. It eventually turned 
out that the petitioner in that case was dis¬ 
charged by the Magistrate, because on the evi¬ 
dence on record, no prima facie case was made 
out. There was a revision petition to this 
court, but this Court also took the view that 
there was no justification for setting aside the 
order of discharge. On these facts, it was held 
by this Court that the Rationing Officer should 
not have passed final orders till the disposal of 
the criminal case and as his order cancelling 
the authorisation of the petitioner was passed 
on the sole ground that the petitioner had sold 
30 measures of rice to an unauthorised person 
and that ground was found to be wrong, the 
order cancelling the permit was also void. It 
was observed that the Rationing Officer had no 
power to hold contrary to the order of a com¬ 
petent Magistrate, that an offence which was 
held by the Magistrate not to have been proved 
had been established to his satisfaction. 

(5) The position then would be this. If there 
is a conviction by a competent criminal court, 
that would furnish conclusive ground for any 
penal action by the Transport Authorities. 
Equally, if the criminal prosecution ended in 
a discharge or acquittal of the accused and that 
event happened before the order of any Road 
Transport Tribunal, then such Tribunal would 
not have the power to go behind the final order 
of a competent criminal court. If at the time 
the Road Transport Tribunal disposes of any 
application or before such tribunal passes an 
order no prosecution has been launched, then 
of course it is not incumbent on the tribunal 
to await a criminal prosecution. But if a pro¬ 
secution has actually commenced and that pro¬ 
secution is in respect of the same offence by 
reason o^ which the Transport Authority pro¬ 
poses to take drastic action against the accused 
in the criminal case, then, it is desirable that 
the Transport Authority should await the deci¬ 
sion of the criminal Court. This procedure 
would avoid the spectacle of two departments 
of the Government proceeding on contradictory 
lines to the annoyance and hardship of the 
citizen. 

(6) In the case before us, the order of the 
Regional Transport Officer cannot be sustained, 
especially as it was long after the order of the 
Magistrate discharging the petitioner. In any 
event, there is no Justification for the Regional 
Transport Authority to disregard the order of 
the Magistrate in disposing of the application 
of the petitioner. The orders of both the Re¬ 
gional Transport Officer and the Regional 
Transport Authority are hereby quashed. The 
petitioner will be entitled to the costs of this 
petition which we fix at Rs. 150/-. 

B/V.R.B. Orders quashed. 


A. I. R. 1952 MADRAS 855 
SUBBA RAO J. 

Matalpudi Janardana Rao, Petitioner v. 
Yanduri Venkata Subba Rao and another, Res¬ 
pondents. 

Civil Misc. Petn. No. 7405 of 1951, D/- 3-9- 


(a) Constitution of India, Art. 226(1) — 

Application for issue of writ of certiorari to 
quash order of Court — Particular objection 
not taken in Court nor in affidavit — Objec¬ 
tion cannot be raised for first time in writ of 
certiorari. (Para 1) 

Anno: C. P. C. Appendix III, Constitution of 
India, Art. 226 N. 13. 

(b) Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 (XXV) of 
.1949), S. 5(2) (added by Mad. Act 8 (VHI) of 
1951) — Applicability. 

S. 5(2) cannot apply to an application 
made prior to the introduction of the 
amendment. (Para 2) 

(c) Houses and Rents — Madras Buildings 
(Lease and Rent Control) Act (25 (XXV) of 
1949), Ss. 4 and 5 — Second application for 
fixing fair rent — Maintainability. 

Under the Act a tenant cannot file an¬ 
other application for the same relief for 
fixing the fair rent. (Para 2) 

M. V. B. Shankar Rao, for Petitioner; A. 
Sambasiva Rao, for Respondents. 

ORDER: This is an application for issuing 
a writ of certiorari to quash the order of the 
learned Subordinate Judge of Vijayawada 
made in appeal against the order of the Rent 
Controller. The petitioner had been a tenant 
of the respondents since 1940. He filed an 
application before the Rent Controller, H. R.C. 
No. 153 of 1947 in 1947 for fixation of a fair 
rent. That application was disposed of by an 
order dated 14-11-1947 and the Rent Controller 
held that the rent of Rs. 20 per month was a 
fair rent. He preferred an appeal against the 
said order in Misc. A. S. No. 216 of 1947. But 
that appeal was not pressed as the matter 
was settled between the parties. 

In the present application, he asked the 
Rent Controller to fix a fair rent of about 
Rs. 4 or Rs. 5 per month on the ground that 
the rent paid by him was very excessive. When 
that application came up for disposal before 
the Rent Controller, the landlord did not ap¬ 
pear and he was declared ex parte. After 
taking the evidence of the petitioner, the Rent 
Controller fixed the fair rent at a sum of Rs. 20 
per month. The petitioner preferred an appeal • 
to the learned Subordinate Judge of Vijaya¬ 
wada. The learned Subordinate Judge held 
that as the fair rent was fixed in the previous 
application, the present application was not 
maintainable. In case the application was 
maintainable, he thought that a sum not more 
than Rs. 6 per month would be the fair rent. 
The petitioner filed this writ to quash that 
order. 

• • 

Mr. Shankar Rao raised before me two 
points, (1) that the appellate court had no 
jurisdiction to admit fresh evidence in the 
appeal and (2) that the second application was 
not maintainable. A perusal of the judgment 
discloses that in the appeal, the respondent 
filed Exs. B. 1 and B. 2. Ex. B. 1 is the order 
made by the Rent Controller and Ex. B. 2 is 
the certified copy of the memo of appeal 
against that order. 

In the affidavit filed before me, the petitioner 
stated that the appellate court had no jurisdic¬ 
tion to admit additional evidence at the appel¬ 
late stage and that no notice of the application 
was given to him. A perusal of the judgment 
does not show that either of these two objec¬ 
tions were raised before the learned Sub¬ 
ordinate Judge; nor does the affidavit state that 
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such objections were raised but the learned 
Subordinate Judge disallowed them. In the ab¬ 
sence of such allegation in the affidavit and in 
the absence of any such contention having 
been raised before the learned Subordinate 
Judge I do not feel I am justified in allowing 
the petitioner to raise this question for the 
first time in a writ of certiorari. 

(2) The next question is whether, when the 
Rent Controller fixed a fair rent on an appli¬ 
cation filed by the tenant, the tenant can file 
another application for the same relief. S. 4 
of the Madras Buildings (Lease and Rent Con¬ 
trol) Act of 1949 prescribes the procedure for 
fixing the fair rent. It also narrates the con¬ 
siderations. to which the Rent Controller will 
have due regard in fixing the fair rent. The 
Act gives an appeal to the Small Cause Judge 
against that order. It makes a provision for 
the increase of rent under certain contingencies 
viz., if the landlord made an addition, im¬ 
provement or alteration to the building. S. 5 
also provides an enquiry in case there is a dis¬ 
pute between the landlord and the tenant in 
respect of the reasonableness of enhancement; 
but no provision has been made either for filing 
a second application for fixing a fair rent or 
for reducing the rent already fixed by the Rent 
Controller. The Legislature realising this 
lacuna in the Act has added sub-sec. (2) to 
S. 5 which reads : 

“Where after a fair rent of a building has 
been fixed under this Act there is a decrease 
or diminution in the accommodation or 
amenities provided the tenant may claim a 
reduction in the fair rent as so fixed.” 

This sub-section obviously cannot apply to an 
application that was made prior to the intro¬ 
duction of the amendment. Further the present 
application was not filed on the basis that 
there was a decrease or diminution in the ac¬ 
commodation or amenities provided by the 
landlord. This application was filed ignoring 
the previous application for the same relief. I 
am therefore of opinion on a fair reading of 
the provisions of the Act that under the Act a 
tenant cannot file another application for the 
same relief for fixing the fair rent. The order 
of the lower court is correct. This application 
is therefore dismissed with costs — Advocate’s 
fee Rs. 50. 

B/V.R.B. Application dismissed. 


A. I. R. 1952 MADRAS 856 
SUBBA RAO J. 

Ayilavajjula Subbaraya Sarma, Appellant v. 
:hilakapati Subramanyam, Respondent. 

Second Appeal No. 2212 of 1948, D/- 7-8-19ol. 
(a) Transfer of Property Act (1882), Ss. 58(d) 
,nd 67 and 68 — Usufructuary mortgagee — 
tight to sue for sale. 

As the section 58 (d) now stands, if under 
the mortgage deed the mortgagor expressly 
or by implication binds himself to deliver 
possession of the mortgaged property to the 
mortgagee, the transaction is a usufructuary 
mortgage notwithstanding the fact that 
actual possession has not been delivered. 
Such a transaction being a usufructuary 
mortgage. S. <J7 does not empower a mort¬ 
gagee to institute a suit for sale. S. 68 only 
confers a right on the mortgagee to sue for 
the mortgage money when the mortgagor 
fails to deliver the property to him without 
disturbance by the mortgagor or any person 


claiming under a title superior to that of 
the mortgagor. This does not either ex¬ 
pressly or by necessary implication confer 
on him a right to realise the said amount 
by sale of the hypothecs In the contin¬ 
gency contemplated by the section he will 
be able only to obtain a decree for money 
AIR 1919 Mad 1164 (FB), held no longer 
good law. (P ara 3) 

s.TS: 2 t 12 p - Act ' s - 58 N - 35; s - CT N - * 

(b) Transfer of Property Act (1882), Ss. 58 
and 67 and 68. 

After stating the details of the considera¬ 
tion, a document proceeded to say that "the 
principal and interest shall be paid". The 
mode of payment was also pointed out, 
namely, the mortgagee who was put in pos¬ 
session was directed to credit the net pro¬ 
fits towards the mortgage. In addition, 
the mortgagor specifically agreed to pay 
the principal and interest under the mort¬ 
gage deed whenever the money was avail¬ 
able: 

Held that the mortgage deed was a com¬ 
bination of a simple mortgage and usufruc¬ 
tuary mortgage because of the personal 
covenant contained therein. Because of that 
personal covenant a decree for sale could be 
made under S. 67: AIR 1929 PC 139, Foil; 

14 Mad 232; 17 Mad 131 (FB); 1937 Mad 
WN 81, Rel. on. (Paras 10, 11) 

Anno: T. P. Act, S. 58 N. 40, 41; S. 67 N. 18; 
S. 68 N. 12. 

P. Satyanarayana Raju and M. B. Rama 
Sarma, for Appellant; K. Umamaheswaram, for 
Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’30) 58 Mad U 401: (AIR 1929 PC 139) 9, 11 

(’06) 28 All 157: (1905 All WN 226) 11 

(’91) 14 Mad 232 11 

(’94) 17 Mad 131: (4 Mad LJ 50 FB) 11 

(’98) 21 Mad 476: (8 Mad LJ 154 FB) 8 

(’18) 41 Mad 259: (AIR 1919 Mad 1164.FB) 8, 9 

(’37) 1937 Mad WN 81 11 

JUDGMENT: The only question in this 
second appeal is whether the mortgagee is 
entitled to sue for recovery of his money by 
sale of the hypotheca. 

(2) One Venkatachelamayya executed a will 
dated 19-10-1926 whereunder he bequeathed the 
plaint scheduled properties along with others to 
the first defendant, his wife, to be enjoyed by 
her for her lifetime and the remainder to his 
daughter’s son, the 2nd defendant. The 5tR 
defendant is the daughter of the said Venkata¬ 
chelamayya and defendants 2 to 4 are her sons. 
One Pitchireddi in whose favour Venkatache¬ 
lamayya executed a promissory note filed O. S. 
No. 7*69 of 1932 on the file of the District Munsif, 
Nellore, against the first defendant to recover 
the money due thereunder, and he obtained a 
decree on 16-12-1932. Another creditor of Ven¬ 
katachelamayya filed O. S. No. 1022 of 1932 and 
obtained a decree therein. On 17-8-1932, the 
first defendant executed a conveyance in favour 
of the 2nd defendant in respect of her life in¬ 
terest in the suit properties. In execution of 
the decree in O. S. No. 769 of 1932 the pro¬ 
perties were brought to sale. When the 2nd 
defendant filed a claim petition it was dismissed. 
He filed O. S. No. 20 of 1934 on the file of the 
District Munsif’s Court, Nellore, to set aside 
the order in the claim petition. 

In execution of the other decree when the 
same properties were attached, the 2nd defen- 
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dant filed another claim petition but that was 
allowed. The 2nd defendant and the decree- 
holder in O. S. No. 1022 of 1932 filed two suits 
for setting aside the order in the claim peti¬ 
tions. It was held in those suits that the de¬ 
crees could be executed against the estate of 
Venkatachelamayya. On 19-9-1942 the 1st de¬ 
fendant executed a usufructuary mortgage deed, 
Ex. P-3 in favour of the plaintiff for a sum of 
Rs. 600. The consideration amount went in 
discharge of the decree in O. S. No. 769 of 1932. 
* The mortgagee was not able to obtain delivery 
of possession of the mortgaged property. He 
filed O. S. No. 808 of 1945 for recovery of the 
amount due under the mortgage deed by sale 
of the mortgaged properties. 

(3) Various contentions were raised by the 
defendants; they denied that the mortgage deed, 
Ex, P-3 was supported by consideration. They 
questioned the validity and binding nature of 
the mortgage on the 2nd defendant. They also 
contended that the plaintiff was not entitled to 
sue for the recovery of the mortgage money by 
sale of the mortgaged property. 

(4) The District Munsif, and in appeal the 
District Judge, held that the mortgage was sup¬ 
ported by consideration and was binding upon 
the second defendant. They also held that the 
mortgage amount could be recovered by sale of 
the mortgaged properties. 

(5) The only question raised in the appeal 
was whether Ex. P-3 could be enforced by sale 
of the hypotheca. As aforesaid, Ex. P-3 was 
executed on 19-9-1942 for a sum of Rs. 600. 
Under the document the interest accrued due 
for each year had to be paid in that year. In 

, default of payment of interest, the interest so 
i accruing should be included once a year 
with the principal and the total amount 
should be paid together with interest 
thereon. Till the amount of the principal and 
interest due was paid in full the mortgagee was 
put in possession and he was directed to take 
the net income towards the debt. The mortgagor 
also specifically agreed thereunder that when 
the money was available he would pay the 
amount of principal and interest accrued due by 
him to the mortgagee and get the mortgage deed 
cancelled and take back the document. Though 
the document purported to give possession to 
the mortgagee the 1st defendant did not give 
possession of the property to the plaintiff. 

(6) On these facts the question that arises 
for consideration is whether the mortgagee was 
entitled to sue for the sale of the mortgaged 
property. 

(7) The answer to the question turns upon 
the construction of some of the provisions of 
the Transfer of Property Act. The relevant 
provisions are: 

“S. 58(d). Where the mortgagor delivers pos¬ 
session or expressly or by implication binds 
/•j himself to deliver possession of the mortgaged 
ir property to the mortgagee, and authorises him 
to retain such possession until payment of the 
mortgage money, and to receive the rents and 
profits accruing from the property or any part 
of such rents and profits and to appropriate 
the same in lieu of interest, or in payment 
of the mortgage-money, the transaction is 
called an usufructuary mortgage, and the 
mortgagee an usufructuary mortgagee.*' 

(the words “expressly or by implication binds 
himself to deliver possession’* were inserted by 
the Amending Act of 1929). 


S. 67: “In the absence of a contract to the 
contrary, the mortgagee has at any time after 
the mortgage money has become due to him^ 
and before a decree has been made for the 
redemption of the mortgaged property, or the 
mortgage money has been paid or deposited 
as hereinafter provided, a right to obtain 
from the court a decree that the mortgagor 
shall be absolutely debarred of his rignt to 
redeem the property, or a decree that the 

property be sold. 

Nothing in this section shall be deemed 

(a) to authorise any mortgagee other than 
a mortgagee by conditional sale or a mort¬ 
gagee under an anomalous mortgage by the 
terms of which he is entitled to foreclose, to 
institute a suit for foreclosure, or an usufruc¬ 
tuary mortgagee as such or a mortgagee by 
conditional sale as such to institute a suit for 
sale.*' 

S. 68(1): The mortgagee has a right to sue 
for the mortgage money in the following cases 
and no others, namely; 

(a) where the mortgagor binds himself to 
repay the same; 

• • * 

(d) where the mortgagee being entitled to* 
possession of the mortgaged property, the- 
mortgagor fails to deliver the same to him or 
to secure the possession thereof to him with¬ 
out disturbance by the mortgagor or any 
person claiming under a title superior to that 
of the mortgagor.'* 

(8) The learned counsel for the appellant con¬ 
tended that the plaintiff is an usufructuary- 
mortgagee within the meaning of S. 58(d) of 
the Act and therefore under S. 67(a) the re¬ 
medy by judicial sale is denied to him. Before 
S. 58 of the Act was amended, the aforesaid 
sections were subject to judicial interpretation 
by two Full Bench decisions of this court. In 
— ‘Arunachalam v. Ayyavayyan’, 21 Mad 47t> 
(FB) a Full Bench of this court consisting of 
Shephard O. C. J. and Davies and Moore JJ. 
held that a usufructuary mortgagee to whom 
the mortgagor fails to deliver or to secure pos¬ 
session of the property mortgaged is not entitled, 
to claim in a suit for the money an order for 
the sale of such property. At page 481 the 
learned Judges say: 

“The contention really is that at the option 
of the mortgagee or in the cases mentioned 
in S. 68, a usufructuary mortgagee is entitled 
to have his mortgage treated as a simple 
mortgage. The right to sue for sale is not 
provided for by the contract between the 
parties and is not to be found in S. 68 with¬ 
out doing violence to the language of the sec¬ 
tion." 

The later Full Bench decision reported in — 
‘Subbamma v. Narayya’, 41 Mad 259 (FB) over¬ 
ruled the earlier one. There the learned Judges 
held that where a mortgagor fails to deliver 
possession to his mortgagee, the mortgage is not 
a usufructuary mortgage within the meaning 
of S. 58(d) of the Transfer of Property Act, and 
the mortgagee is entitled to bring a suit for 
sale of the mortgaged property. At page 263 
the learned Judges observed: 

“A mortgagee to whom possession has not been 
given is not a usufructuary mortgagee. Con¬ 
sequently he does not come within the proviso 

is entitled to sue for foreclosure or sale un¬ 
der the section in the absence of a contract 
to the contrary ‘at any time after the mort¬ 
gage money has become payable to him.” 
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The basis of this judgment, namely, that a 
mortgagee to whom possession has not been 
given is not a usufructuary mortgagee is sta¬ 
tutorily overruled by the amendment of S. 58 
in the year 1929. Now as the section stands, 
if under the mortgage deed the mortgagor ex¬ 
pressly or by implication binds himself to de¬ 
liver possession of the mortgaged property to 
/the mortgagee, the transaction is a usufructuary 
mortgage notwithstanding the fact that actual 
possession has not been delivered. If such a 
transaction is a usufructuary mortgage, S. 67 
of the Act does not empower a mortgagee to 
institute a suit for sale. Section 68 only con¬ 
fers a right on the mortgagee to sue for the 
mortgage money when the mortgagor fails to 
deliver the property to him without distur¬ 
bance by the mortgagor or any person claim¬ 
ing under a title superior to that of the mort¬ 
gagor. This does not either expressly or by 
necessary implication confer on him a right to 
realise the said amount by sale of the hypo- 
theca. In the contingency contemplated by 
the section he will be able only to obtain a 
decree for money. 


(9) The learned counsel for the respondents 
relied on the decision of the Judicial Committee 
in — ‘Narsing Partab Bahadur Singh v. Moham¬ 
mad Yakub Khan’, 58 Mad L J 401 (PC). The 
facts in that case were that the mortgagors 
failed to discharge their obligation of making 
over possession to the mortgagee and thereby 
deprived the mortgagee of part of his security. 
The mortgage in that case was a combination of 
a simple and a usufructuary mortgage. The 
Judicial Committee held that the money be¬ 
came payable under S. 68 and that the mort¬ 
gage could bring the property to sale under 
S. 67 of the Transfer of Property Act. The 
learned counsel relied upon the following obser¬ 
vation at page 406: 

“.In these circumstances their Lordships 

are of the opinion that under S. 68 the money 
has become payable and the plaintiff is en¬ 
titled to a money decree for the same, but 
if the money has become payable under S. 
68 their Lordships are further of the opinion 
that under S. 67 a decree for sale can be 
made.” 

It is true that the aforesaid observations, di¬ 
vorced from the context and the facts of the 
case, may appear to lend support to the learned 
counsel’s contention. But in my view those 
observations should be confined only to a case 
of a mortgage, which is a combination of a 
simple and an usufructuary mortgage for in 
that case S. 67(1) will not exclude the mort- 
saeee’s right to realise the money by bringing 
fhe hypothecs to sale. I would, therefore, hold 
that the Full Bench decision — Subbamma v 
Narayya’. 41 Mad 259 (FB) is no longer good 
law; and it must be deemed to have been 
statutorily overruled by the amendment of S. 58 
in the year 1929. 


(10) Even so the learned counsel for the 
respondent contended that the mortgage in the 
instant case is a composite one, being a combi¬ 
nation of a simple and a usufructuary mortgage; 
and, therefore, the Privy Council case would 
apply. His argument was that the document 
contains a personal covenant to pay and such 
a covenant confers upon the mortgagee a re- 
,medy by judicial sale. A perusal of the docu- 
jment discloses a clear and unambiguous personal 
covenant to pay. After stating the details of 


the consideration, the document proceeds to say 
that “the principal and interest shall be paid”. 
The mode of payment is also pointed out. namely, 
the mortgagee who is put in possession is di¬ 
rected to credit the net profits towards the 
mortgage. In addition, the mortgagor specifi¬ 
cally agrees to pay the principal and interest 
under the mortgage deed whenever the money 
is available. The words are: 


"As soon as the amount is available, I shall 
pay the amount of principal and interest ac¬ 
crued due by them to you under the mortgage / 
deed, get the mortgage cancelled and take 
back this document.” 


These words contain a clear personal cove¬ 
nant to pay. But the learned counsel for the 
appellant contended that a mere personal cove¬ 
nant to pay does not carry with it the right 
to bring the property to sale, particularly, when 
the document provided the method of discharge. 

(11) There is a conflict of decisions on the 
question whether a personal covenant to pay 
will in itself confer a remedy by judicial sale. 
The learned counsel for the appellant relied 
upon a number of decisions of other High 
Courts in support of his argument. It is un¬ 
necessary to consider them as the Madras view 
is clearly expressed by Bench decisions binding 
on me. In — “Ramayya v. Guruva’, 14 Mad 
232 there was a suit for sale by a mortgagee. 
The mortgage deed contained a covenant by the 
mortgagor for payment of the mortgage amount 
but otherwise it answered the definition of 
usufructuary mortgage contained in the Trans¬ 
fer of Property Act, S. 58(d). The document 
contained a covenant for payment of the amount 
within a particular date. The learned Judges . 
Handley and Weir JJ. held that the mortgagee 
was not precluded by the Transfer of Property 
Act (Sec. 67) from bringing the property to sale 
under the mortgage. The fact that the mort¬ 
gagee who has put in possession should take 
the produce towards the mortgage was not con¬ 
sidered to be an obstacle in holding that there 
was a personal covenant and that such a cove¬ 
nant attracted the provisions of S. 67. 

In — ‘Sivakami Ammal v. Gopala Sevundram’, 

17 Mad 131 (FB), a Full Bench of this court 
held that a suit for sale by a mortgagee was 
maintainable as the bond contained a covenant 
to pay. The mortgage deed there contained the 
following covenant: 

“I shall pay to you the said mortgage amount 
in Chitrai Kalavathi Year 1883 and take back 
this deed of mortgage with possession and 
the cancelled bonds mentioned above. 

It was also recited in the document that the 
properties were put in the possession of the 
mortgagee for the debt. The learned Judges 
held that they were clearly of the opinion that 
the mortgage deed contained a covenant to pay 
and therefore a suit for sale would lie. In — 
•Muhammad Naina Thambi Maracayar v. Sid- « 
dhi Muhammad’, 1937 Mad W N 81, where there > 
was a personal covenant to pay the learned 
Judges held that the said covenant carried with 
it a right of the mortgagees to bring a suit for 
sale to recover the mortgage amount. There, 
the document after stating that the mortgaged 
property was put in the possession of the mort¬ 
gagee so that he might enjoy the income, con¬ 
tained the following covenant: 

“In default we shall in any year in which the 
holder make a demand (or require) pay the 
mortgage amount and redeem the moitgage. 
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The learned Judges construed the said covenant 
as a personal covenant to pay. 

At page 82 they observed: 

“The learned counsel lor the appellant how¬ 
ever has relied on the case reported in — 
Kashiram v. Sardar Singh’. 28 All 157, where 
it was held that the insertion of personal cove¬ 
nant in a usufructuary mortgage did not al¬ 
ter the nature of the mortgage. The learned 
Judges in that case dissented from a series 
of Madras decisions to the contrary, one of 
the Madras decisions being the Full Bench 
decision reported in — ‘Sivakami Ammal v. 
Gopala Savundram’, 17 Mad 131 (FB). We 
however are unable to dissent from the cur¬ 
rent of authorities established in this court. 
We must, therefore, hold that this instrument. 
Ex. A contains a personal covenant by the 
mortgagors to pay the mortgagees the mort¬ 
gage amount and carries with it the right of 
the mortgagee to bring a suit for sale to re¬ 
pay the mortgage amount.” 

The decision of the Judicial Committee re¬ 
ported in — ‘Narasingh Partab Bahadur Singh 
v. Mohammad Yakub Khan’, 58 Mad L J 401 
already considered bv me in another connec¬ 
tion also adopts the Madras view. In that case 
the mortgage deed was a combination of a 
simple mortgage and usufructuary mortgage. It 
I was so held to be a composite mortgage because 
of the personal covenant contained therein. The 
Judicial Committee held that because of that 
personal covenant a decree for sale could be 
made under S. 67 of the Transfer of Property 
Act. I therefore hold that the decree of the 
lower court giving a preliminary mortgage de¬ 
cree for sale is correct. 

(12) The appeal is dismissed with costs. No 
leave. 

B/D.H. Appeal dismissed. 
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Abdul Kadir Haji, Appellant v. Muhammad 
and another, Respondents. 

Second Appeal No. 1231 of 1948, D/- 10-12- 
1951. 

Malabar Compensation for Tenants’ Im¬ 
provements Act, (1 (I) of 1900), Ss. 9, 10, 13 
and 15(1) (b) (ii) — Cashew-nut trees are fruit- 
bearing trees. 

The enumeration of fruit-bearing trees 
in S. 15(l)(b)(ii) is not exhaustive. It 
might be that no table showing the method 
of valuation of cashew-nut trees has been 
prepared under S. 15. But that would not 
exclude the possibility of the trees other 
than the three categories mentioned in that 
section from being fruit-bearing trees. In 
order to apply S. 9, all that is necessary is 
that the improvement should not be one 
to which S. 13 applies. There is no doubt 
whatever that S. 13 does not apply to 
cashew-nut trees. Therefore, the cashew- 
nut trees have to be valued on the basis 
of fruit-bearing trees: AIR 1929 Mad. 661 
Disting. (Para 1) 

N. K. Nambiar and M. Sekhara Menon, for 
Appellant; N. R. Sesha Iyer, for Respondents. 

REFERENCES: Courtwar/Chronological/ Paras 
(’29) AIR 1929 Mad 661: (118 Ind Cas 296) 1 
(’30) 58 Mad LJ Short Notes 31 1 


(G. Menon J.) Mad 859 

JUDGMENT: The plaintiff who is the ap¬ 
pellant in this second appeal was a mortgagor 
whose suit was for redemption of the mortgage 
in favour of the first defendant, and the lower 
courts in ordering redemption have directed 
him to pay the value of a large number of 
cashewnut trees planted on the mortgaged pro¬ 
perty by the first defendant. The basis of the 
calculation was on the footing that the cashew- 
nut trees are fruit-bearing trees as understood 
according to S. 9 of the Malabar Compensation 
for Tenants Improvements’ Act and not timber 
trees as contemplated by S. 10 of the same Act. 

Mr. M. K. Nambiar for the appellant con¬ 
tends that in view of the fact that under S. 15 
(1) (b) (ii) of the Act only cocoanut trees areca- 
nut trees, jack trees and peppervines are men¬ 
tioned for purposes of determining the amount 
of compensation to be awarded under the Act 
as fruit-bearing trees, it should be held 
that cashew-nut trees are not fruit¬ 
bearing trees. I am inclined to hold 
that the enumeration of the trees in S. 15 is 
not exhaustive. What is contemplated is that 
the Legislature in enacting the provisions of 
the Malabar Compensation for Tenants’ Im¬ 
provements Act laid down certain well known 
trees as fruit-bearing trees for the purpose of 
assessing the compensation. Such enumeration 
is certainly not exhaustive because in addition 
to the various kinds of trees mentioned above 
there are other trees which are admittedly 
fruit-bearing trees and which add to the value 
of the holding. 

For example, a tamarind tree has been held 
to be such in ‘58 Mad L J Short Notes 31’. It 
has also been held by this court that graft 
mango trees which are not useful as timber but 
produce large quantities of fruit should be held 
as fruit-bearing trees. In addition, we have 
the provisions of S. 7(4) of the Malabar Tenancy 
Act as well as S. 18 of the Act which lay down 
that trees of this kind can be termed as fruit¬ 
bearing trees. Mr. Nambiar invited my atten¬ 
tion to the decision in — ‘Ambi v. Kunhikav- 
amma’, AIR 1929 Mad 661, where palmyra 
trees have been held to be non-fruit bearing 
trees. There can be little doubt that excepting 
a very limited category of palmyra trees the 
rest of them do not yield any fruit and the 
decision that a palmyra tree should be termed 
as a timber tree cannot be questioned on that 
score. 

It might be that no table showing the method 
of valuation of cashew-nut trees has been pre¬ 
pared under S. 15 of the Malabar Compensation 
for Tenants’ Improvements Act. But that would 
not exclude the possibility of the trees other 
than the three categories mentioned above from 
being fruit-bearing trees. In order to apply 
S. 9, all that is necessary is that the improve¬ 
ment should not be one to which S. 13 applies. 
There is no doubt whatever that S. 13 does not 
apply to cashew-nut trees. I therefore agree 
with the lower courts in holding that the cashew- 
nut trees have to be valued on the basis of 
fruit-bearing trees. The second appeal fails and 
is dismissed with costs. 

(2) No leave. 

B/V.R.B. Appeal dismissed. 
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Khan Bahadur A. Abdul Karim Sahib, Peti¬ 
tioner v. The Accommodation Controller, Madras 
and another, Respondents. 

Writ Petn. No. 48 of 1951, D/- 20-9-1951. 

Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (XXV (25) of 1949), Ss. 11, 
3 — Conversion of non-residential building into 
residential — Powers of controller. 


Though it is true that under S. 11 an 
owner can convert a residential building 
imo a non-residential building with the per¬ 
mission of the Accommodation Controller 
that section cannot affect the specific powers 
conferred upon the Accommodation Control¬ 
ler by S. 3 of the Act to requisition build¬ 
ings for the purposes stated therein. Sec¬ 
tion 3 (3) also does not say that the Accom¬ 
modation Controller can acquire a residential 
building only for residential purposes, and 
a non-residential building only for non- 
residential purposes. It can be acquired for 
any of the purposes mentioned in the sub¬ 
section. The Accommodation Controller 
therefore can acquire a non-residential build¬ 
ing for the purpose of giving it for resi¬ 
dential purposes and such an order does 
not contravene the spirit underlying S. 11. 

((Paras 3, 4) 

O. Radhakrishnan, for Petitioner; Vepa P. 
Sarathi, for State Counsel, for Respondents. 

ORDER: This is an application for issuing a 
writ of certiorari and for quashing the order 
of the Accommodation Controller, dated 11th 
June 1951. The petitioner is the owner of 
premises No. 10, Stringers Street, George Town, 
Madras. Till May 195^ admittedly the pre¬ 
mises were let out for non-residential purposes. 
As the tenant vacated the premises, the peti¬ 
tioner took possession of the same on /tn May 
1951 and he intimated to the first lespondent 
about the vacancy of the said premises. On I7tn 
May 1951, he received a memo from the first 
respondent informing him that he r ^ 
over the premises for allotment to Govern ^ r | t 
officials, and that orders regarding the allot- 

ment would issue shortly On 

the first respondent made an order allotting 

the said premises to Mr. S. A. Ven ka les an* 
Assistant Engineer, P. W. D., Madras for resi¬ 
dential purposes and directed the petitioner to 
hand over possession to the said Mr. Vemcatesan. 
Learned counsel for the petitioner contends hat 
the said order was made by the Accommodation 
Controller without jurisdiction, as under the 
Madras Buildings (Lease and Rent Control) Act, 
1949 the Accommodation Controller has no 
power to convert a non-residential building 
into a residential building and ‘vice versa 

(2) To appreciate the contentions of the 
parties I shall read the relevant sections of 

1 Section 2 (1): “ “Building” means any build- 
inr* or hut or part of a building or hut, let 
or*to be let separately for residential or non- 

residential purposes. 

Section 3 (1) (a) "Every landlord shall, within 

^evet? days after the building 
hv his ceasing to occupy it, or by tne ter 
SnSfonTf I tenancy, or by release from 

requisition give notice ° f the vacancy i 
writinr to the officer authorised in that benau 
by the'State Government (hereinafter in this 
section reterred to as the •autnonsed Qmcer ) 
Section 3 (3) “If, within ten days of the 


receipt by the authorised officer of a notice 
under sub-s. ( 1 ) or sub-sec. (2), the State 
Government or the authorised officer does not 
intimate to the landlord in writing that the 
building is required for the purposes of the 
State or Central Government or of any local 
authority of or any public institution under the 
control of any such Government or for the 
occupation of any officer of such Government, 
the landlord shall be at liberty to let the 
building to any tenant or to occupy it himself. • 

Section 3 (5) “If the building is required for /. 
any of the purposes, or for occupation by any 
of the officers, specified in sub-sec. (3), the 
landlord shall deliver possession of the build¬ 
ing to the authorised officer and the State 
Government shall be deemed to be the tenant 
of the landlord, with retrospective effect from 
the “date on which the authorised officer 
received notice under Sub-section (1) or 
sub-sec. (2), the terms of the tenancy being 
such as may be agreed upon between the 
landlord and the tenant and in default of 
an agreement, as may be determined by the 
City Civil Court in the City of Madras and 
elsewhere by the Subordinate Judge’s Court 
having original jurisdiction over the area in 
which the building is situated or if there is 
no such Court, by the District Court.” 

Section 3 (9) “Nothing contained in this 
section shall apply: 

(a) to a residential building the monthly 
rent of which does not exceed twenty five 


rupees; or . 

(b) to a non-residential building the 
monthly rent of which does not exceed fifty 
rupees* or 

(c) to any building or buildings in the 

same city, town or village, owned by any y 
company, association or firm, whether in- , 
corporated or not, and bona fide intended 
solely for the occupation of its officers, ser¬ 
vants or agents.” . . 

(3) Section 4 provides for fixing the fair rent, 
and the provisions indicate that different con¬ 
siderations will have to be borne in mind in 
fixing the rent for residential and non-residential 
buildings. Section 7 also prescribes various 
conditions which entitle the landlord to evict 
the tenant. Section 11 reads: 

“No residential building shall be converted into 
a non-residential building except with the per¬ 
mission in writing of the Controller. 

Mr Radhakrishnan. the learned counsel for the 
petitioner, argues that under the provisions of 
the Act only the owner can convert a residential 
building into a non-residential building and vice 
versa’, with the previous permission of the 
Accommodation Controller, and that the 
Accommodation Controller suo motu cannot 
convert one class of building into another. He 
also further emphasises that if a non-residential 
building is leased out for residential purposes, 
it will be impossible to apply the provisions of 
Ss. 4 and 7 of the Act. The Act does not define , 
a residential building or a non-residential build¬ 
ing. Under S. 2 (1) a building has. been > 
defined, which includes both the categories of 
buildings. It is true that the various sections 
of the Act make a distinction between resi¬ 
dential and non-residential buildings and also 
provides different rents for the two categories 
of buildings. It may therefore be accepted that 
the character of the building wdl depend upon 
the purpose for which it is let. If it is let-to 
residential purposes, it will be a residential 
building; if it is let for n .on-residential purposes, 
it will be a non-residential building. Once it is 
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let for one purpose or the other, the conversion 
of one into another can only be under S. 11. 
But S. 3 gives a very wide power to the 
Accommodation Controller to requisition the 
building for the purposes of the State or Central 
Government or of any local authority or of 
any public institution under the control of any 
such Government or for the occupation of any 
officer of such Government. Section 3 (3) does 
not say that the Accommodation Controller can 
acquire a residential building only for residential 
purposes, and a non-residential building, only 
for non-residential purposes. It can be acquired 
for any of the purposes mentioned in sub-sec. 

(3). Under sub-sec. (5), if the building is 
required for any of such purposes the tenant 
shall deliver possession to the authorised officer. 
On a fair reading of the plain words used in 
S. 3, I find it very difficult to hold that the 
Accommodation Controller cannot acquire a 
non-residential building for the purpose of 
giving it for residential purposes. Once he made 
the requisition, he is certainly entitled under 
that section to allot it for the purposes for which 
he is authorised to take the building. 

(4) Mr. Hadhakrishnan has argued with some 
force that as no express power is conferred 
upon the Accommodation Controller to convert 
suo motu one building into another, the con¬ 
struction I adopt may lead to anomalies in the 
application of Ss. 4 and 7. It is true that under 
S. 11 an owner can convert a building with the 
permission of the Accommodation Controller; 
but that section cannot affect the specific powers 
conferred upon the Accommodation Controller 
under S. 3 of the Act. It does not also contra¬ 
vene the spirit underlying S. 11 either, as what 
the landlord can do with the permission of the 
Accommodation Controller, the Accommodation 
Controller can do suo motu under S. 3. If so 
understood, the character of the building can 
be ascertained by the manner in which the 
Accommodation Controller deals with the pro¬ 
perty after he takes over possession; if he gives 
it for residential purposes it will be a residential 
building; if he gives for non-residential pur¬ 
poses, it will be a non-residential building. If 
so understood, there will not be any difficulty 
in applying the provisions of Ss. 4 and 7. 

(5) For the aforesaid reasons. I hold that the 
order of the Accommodation Controller is 
correct, and this petition is dismissed with costs, 
advocate’s fee Rs. 50. Time for delivery fifteen 
days. 

B/D.R. Petition dismissed. 


A. I. R. 1952 MADRAS 861 
SUBBA RAO J. 

M. M. Muthuwappa, Petitioner v. The First 
Additional Income-tax Officer, Tuticorin and 
another, Respondents. 

Civil Misc. Petn. No. 4299 of 1951, D/- 
29-1-1952. 

Income-tax Act (1922), S. 45, Proviso — Appli¬ 
cability. 

The proviso applies not only to an abso¬ 
lute prohibition imposed by foreign autho¬ 
rities but also to permissive regulations. 
The proviso clearly speaks of prohibition as 
well as restriction of the remittance of 
money to the taxable territories. If an in¬ 
come is prohibited from being remitted to 
another territory, the prohibition is abso¬ 
lute. If the amount can be remitted only 
subject to certain conditions, such as permit 


etc., there is only a partial prohibition. The 
inability to remit the income to the taxable 
territories should have been by reason of 
such prohibition or restriction. Ifanassessee 
by negligence, collusion or fraud does not 
get the permit and, therefore is not able to 
remit money to the taxable territory, it 
cannot be said that his inability to bring 
money into the said territo^ is by reason 
of such prohibition or restriction. ' 

The Government of Ceylon by their 
notification published in the Ceylon Govern¬ 
ment Gazette Extraordinary Part I at page 
680 introduced prohibitions and restrictions 
with regard to transmitting any monies 
outside the territories of Ceylon from the 
said date. By the said notification, a person 
intending to transmit any monies out of 
Ceylon exceeding Rs. 140 per month, should 
obtain a permit from the Department of 
Exchange Control, Ceylon. In February 
1951, the petitioner applied to the Con¬ 
troller of Exchange, Ceylon, for necessary 
permit to transmit monies to India for 
payment of Indian Income-tax. The peti¬ 
tioner’s application for permit was rejected 
for the reason that the tax due for payment 
was much in excess of the Ceylon income. 

Held that the aforesaid notification of the 
Government of Ceylon clearly imposed a 
restriction with regard to transmitting 
monies outside the territory of Ceylon The 
petitioner was not able to remit his foreign 
income by reason of the restrictions imposed 
by the Ceylon authorities and, therefore, he 
was not a defaulter in respect of that part ’ 
of the tax, which was due in respect of that 
foreign income. (Paras 6, 7, 8 and 9) 

K. R. M. Abdul Karim, for Petitioner: Govt 
Pleader and C. S. Rama Rao Sahib, for Res¬ 
pondents. 

ORDEIR; This is an application for issuing 
a . o£ p , r °hibition against the respondents, 
prohibiting them from taking proceedings under 
, • 4 ®°J the Indian Income-tax Act cr under 
the Madras Revenue Recovery Act, against the 
petitioner for the recovery of arrears of 
income-tax. 


(2) The petitioner is a merchant carrying on 
business at No. 79, Keyzer Street, Colombo and 
is now residing at Madras. On 30-12-1948, for 
’ h . e ,,y ear , ° f assessment 1948-49, the First 
Additional Income-tax Officer, Tuticorin made 
an order assessing him to a tax of Rs. 28,575-10-0 
By the said order, his total income was fixed 
at the sum of Rs. 71484 which included his 
total foreign income of Rs. 69569. The foreign 
income was held to have been earned by him 
m Ceylon The petitioner paid from time to time 
sums totalling Rs. 13000 towards the tax 
and Penalty imposed for non-payment of the tax 
and the balance due from him is Rs. 15,153-5-0 
For the assessment year 1949-50, he was again 
assessed to a large amount. In February 1940 
the Income-tax Officer made a demand on the 
assessee for payment of the tax assessed. 

As the amount was not paid, the first resnnn 
dent, holding that the petitioner had committed 
default, forwarded to the Collector a certificate 
specifying the amount of arrears due from the 
petitioner, for collecting the same, as if it were 
an a near of land revenue. The Deputy Tahsil 
dar issued a notice to , the petitioner da toll 
5-3-1951 under S. 25 of the Madras^ Revenue 
g^^ Ad. demanffing payment of the tax of 

within ten days of the receipt thereof, f£g 
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which, restraint and seizure proceedings would 
be taken against his properties. 

(3) The Government of Ceylon by their 
notification published in the Ceylon Government 
Gazette Extraordinary Part I at page 680 in¬ 
troduced prohibitions and restrictions with 
regard to transmitting any monies outside the 
territories of Ceylon from the said date. By 
the said notification, a person intending to 
transmit any monies out of Ceylon exceeding 
Rs. 140 per month, should obtain a permit from 
the Department of Exchange Control, Ceylon. 
In February 1951, the petitioner applied to the 
Controller of Exchange, Ceylon, for necessary 
permit to transmit monies to India for payment 
of Indian Income-tax. He also approached the 
Controller of Exchange, Ceylon through his 
proctors and notaries for obtaining the neces¬ 
sary permit. The petitioner received through 
his proctors a letter Ref. No. GTX/639/i\I21, 
Department of Exchange Control, Colombo dated 
23-2-51 as follows: 

"Reference your letter dated 21st February 1951 
and the interview you had with me today, 
I regret to inform you that exchange cannot 
be released for the above purpose in view of 
the fact that tax due for payment is much 
in excess of the Ceylon income. However, 
I am prepared to reconsider the application 
on production of the final order issued in 
respect of the appeal filed by your client.*’ 

(4) On 7-12-1951, I again directed the peti¬ 
tioner to apply to the authorities concerned in 
Ceylon for a permit to transmit his income or 
part of it to India for the purpose of discharging 

'the arrears of income-tax. It is represented to 
me that though a petition was filed, the autho- 
rities refused to issue the permit. In the cir¬ 
cumstances, the petitioner states that he cannot 
be deemed to be a defaulter under S. 45 of the 
Act in respect of that part of the tax, which is 
due in respect of his income in Ceylon and, 
therefore, neither the Income-tax Officer nor the 
2 nd respondent can initiate proceedings fo 
recovery of the amount under S. 46 of the Act. 

(5) The relevant provisions of the Indian 

Income-tax Act (1922) read as . 

“45. Any amount specified as Payable m a 

notice of demand under su , b 'f ^ n ( f) 3 p , r | S ' 3 ? 3 
or under S. 29 or an order under b. Ji or 
q shall be paid within the time, at the 
niace and to the person mentioned in the 

I«sss§!Si 

;«ga", -ss 

has been assessea territories in a 

& which r S Pe -ason th | 

E^ought^t^tlie 1 taxable S tenitorie^pS^sh^ 

continue to treat the assessee as not in 

until U the* prohibHion°or restriction 
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brought into the taxable territories if it has 
been utilised or could have been utilised for 
the purposes of any expenditure actually in¬ 
curred by the assessee without the taxable 
territories or if the income whether capitalised 
or not has been brought into the taxable 
territories in any form. 

"46 ( 1 ) When an assessee is in default in 
making a payment of income-tax, the Income- 
tax Officer may in his discretion direct that, 
in addition to the amount of the arrears, a 
sum not exceeding that amount shall be /. 
recovered from the assessee by way of penalty. 

(2) The Income-tax Officer may forward to 
the Collector a certificate under his signature 
specifying the amount of arrears due from an 
assessee, and the Collector, on receipt of such 
certificate, shall proceed to recover from such 
assessee the amount specified therein as if it 
were an arrear of land revenue.” 

( 6 ) The governing provision is the proviso to 
S. 45. The proviso applies, if three conditions 
are fulfilled: 

(i) a part of the tax should be due in respect 
of an assessee’s income in foreign terri¬ 
tories. 

(ii) that income could not be brought into 
the taxable territory and 

(iii) the inability to bring into the taxable 
territory should have been by reason of 
a prohibition or restriction imposed by the 
laws of that foreign country. 

If these conditions are fulfilled, in regard to 
that part of the tax which is due in respect of 
the said foreign income, the assessee cannot be 
treated as a defaulter. I cannot accept the con¬ 
tention of the learned counsel for the respon¬ 
dents that the proviso applies only to ani i 
absolute prohibition imposed by foreign autho¬ 
rities and not to permissive regulations. This 
argument is contrary to the express provisions 
of the proviso itself, for the proviso clearly 
speaks of prohibition as well as restriction of 
the remittance of money to the taxable terri¬ 
tories. The dictionary meaning of the word 
"prohibit” is "forbid” or "debar” whereas 
"restrict” means “limit” or "confine . 

If an income is prohibited from being remitted 
to another territory, the prohibition is absolute. 

If the amount can be remitted only subject to 
certain conditions, such as permit etc. there is 
only a partial prohibition. When the legislature 
used the words "prohibit” or "restnc ” and when 
those words have a definite connotation, it is 
impossible to construe those words to mean only 
prohibition or to efface the distinction between 
prohibition and restriction. Aceeptingtheplain 
meaning of the words used, I must hold that 
the proviso applies to the income wholly pro¬ 
hibited or restricted, subject to conditions, from 
being remitted to the taxable territories. 

? 7 ) I agree with the learned counsel for the 
inability to remit the income to the taxable terri¬ 
tories should have been by reason of such proh - 
bition or restriction. If an assessee by negli¬ 
gence, collusion or fraud does not get the permit 
and, therefore is not able to remit money to the 
taxable territory, it cannot be said 1 that. his in 
ability to bring money into the said territory is 
bv reason of such prohibition or restriction. It 
would be only by reason of his negligence, fraud 
or collusion. That is a fact to be established 

1,1 ( 8 ) Cl The S next question is whether. in the cir- 
cumstances of the case, the petitioner is not a 
defaulter in respect of that part 91 the*ta.., 
which is due in respect of his foreign income. 
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The aforesaid notification of the Government of 
Ceylon dearly imposes a restriction with regard 
to transmitting monies outside the territory of 
Ceylon. Though the petitioner made a belated 
application, it was rejected by the Controller of 
Exchange, Ceylon. There is no reason to assume 
that, if an application had been made earlier, 
he would have issued the permit. The peti¬ 
tioner’s application for permit was rejected not 
on the ground that it was belated but for the 
reason that the tax due for payment was much 
\ in excess of the Ceylon income. When he filed 
' another application for a permit, after I 
adjourned the matter on 7-12-1951, the Controller 
again rejected the application and refused to 
issue the permit. 

(9) It is true that the transfer of properties 
effected by the petitioner on 6-9-1950, 9-9-1950 
and 21-9-1950 were made under suspicious cir¬ 
cumstances and may have been made to prevent 
or obstruct recovery of the tax by proceeding 
against the said properties. But I should not 
be understood to have expressed any final 
opinion on the fraudulent character of those 
transactions as that could only be decided in 
appropriate proceedings. Be it as it may, having 
regard to the aforesaid facts, I must hold that 
the petitioner was not able to remit his foreign 
income by reason of the restrictions imposed by 
the Ceylon authorities and, therefore, he is not 
a defaulter in respect of that part of the tax, 
'hich is due in respect of that foreign income. 
If so, the respondents have no power to collect 
that part of the tax by proceeding under Ss. 45 
and 46 of the Act. 

1 (10) I, therefore, issue a writ of prohibition, 
prohibiting the respondents from taking coercive 
proceedings to recover that part of the tax 
i assessed for the year 1948-49 due in respect of 
* the income earned in Ceylon. The respondents 
will pay the costs of the petitioner. Advocate’s 
fee Rs. 100. 

B/D.H. Application allowed. 

A.I.R. 1952 MADRAS 863 
SUBBA RAO J. 

Sengayyan Chettiar, Petitioner v. M. Rasu 
Chettiar, Respondent. 

Civil Misc. Petn. No. 11496 of 1950, D/- 
21-8-1951. 

Houses and Rents — Madras Buildings (Lease 
and Rent Control) Act (XV (15) of 1946), 
S. 7 (3) (a) (ii), Proviso — Tenancy for speci¬ 
fied period agreed upon — Oral Lease — 
Transfer of Property Act (1882), S. 107. 

Prima facie an agreement, which affords 
protection under the proviso, must be a valid 
agreement. A lease of immoveable pro¬ 
perty for more than one year can be created 
under S. 107 of the Transfer of Property 
Act only by a registered instrument. 
Without any express provisions in the 
Madras Act validating leases invalid under 
the Transfer of Property Act it cannot be 
) held that the term fixed under an oral 
lease can be taken advantage of by a 
tenant in an application for eviction under 
S. 7. As oral lease relied on is invalid 
under the provisions of the Transfer of 
Property Act, the tenant cannot rely upon 
it in regard to the period of the tenancy. 

For the purpose of the Act a tenant includes 
a person continuing in possession on the 
termination of the tenancy in his favour 
but that definition cannot, by implication, 
legalise tenancies otherwise invalid under 


statutory law. AIR 1949 Mad 780 and AIR 
1950 Mad 746, Disting. (Paras 3, 4) 

Anno: T. P. Act, S. 107 N. 1, 5, 7. 

K. S. Desikan, for Petitioner; R. Gopalaswami 
Iyengar, for Respondent. 

REFERENCES: Courtwar/Chronological/ Paras 
(’49) 1949-1 Mad LJ 412: (AIR 1949 Mad 780) 4 
(’50) 63 Mad LW 67(2): (AIR 1950 Mad 746) 4 
ORDER: This is an application for issuing 
a writ of certiorari to quash the order of the 
Subordinate Judge of Kumbakonam made in 
an appeal against an order of the Rent 
Controller. 

(2) The petitioner is the landlord. He filed 
an application No. 47 of 1950 before the Rent 
Controller for evicting the respondent from a 
non-residential building on the ground that he 
required the premises for his own trade. The 
respondent contended that the application was 
not bona fide and that the petitioner had 
another building in which he could carry on his 
business. The Rent Controller made an order 
of eviction. In appeal the learned Subordinate 
Judge set aside that order mainly on the ground 
that there was an agreement between the 
landlord and tenant for a period of five years 
within the meaning of the proviso to S 7 (3) 
(a) (ii) of Madras Act XV of 1946. The 
agreement alleged was an oral contract of 
tenancy for a period of five years. The Sub¬ 
ordinate Judge finds that there was such an 
agreement. 

(3) Mr. Desikan, the learned counsel for the 
petitioner contended that an oral lease for a 
period of five years is invalid under S 107 of 
the Transfer of Property Act and therefore any 
such alleged oral agreement, even if true, would 
not protect a tenant under the said proviso. 
Section 7 (3) (a) (ii) reads: 

“A landlord may apply to the Rent Controller 
for an order directing the tenant to put the 
landlord, in possession 
(ii) in the case of a non-residential building 
if he is not occupying for purposes of a busi¬ 
ness which he is carrying on, a non-residential 
building in the city, town or village, concerned 
which is his own or to the possession of which 
he is entitled; 

Provided that where the tenancy is for a 
specified period agreed upon between the 
landlord and the tenant, the landlord would 
not be entitled to apply under this sub-section 
before the expiry of such period.” 

Prima facie an agreement, which affords pro¬ 
tection under the said proviso, must be a valid 
agreement. A lease of immovable property for 
more than one year can be created under S. 107 
of the Transfer of Property Act only by a 
registered instrument. It is true that under 
S. 116 of the Transfer of Property Act if a 
lessee of property remains in possession thereof 
after the determination of the lease granted ta 
the lessee and the lessor accepts rent from the 
lessee or otherwise assents to his continuing 
in possession, the lease is, in the absence of 
an agreement to the contrary, renewed from 
year to year or from month to month, according 
to the purpose for which the property is leased. 
The rights of the lessee under this section are 
not derived under any agreement but by reason 
of the provisions of this section. As oral lease 
relied on is invalid under the provisions of the 
Transfer of Property Act, the tenant cannot 
rely upon it in regard to the period of the 
tenancy. 

(4) The learned counsel for the respondent 
then brqadly contended that Madras Act XXV- 
of 1949 is a self-contained one and the provi- 
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sions of the Transfer of Property Act cannot be 
invoked for applying the provisions of the 
former Act. In support of this argument, he 
has relied upon two Bench decisions of this 
court. In — Krishnamurthi v. Parthasarathi’, 
1949-1 Mad LJ 412, Horwil! and Rajagopalan 
JJ. held that S. Ill (h) of the Transfer of 
Property Act has no place in the scheme of 
procedure laid down in S. 7 of Madras Act XV 
of 1946 and that notice to quit is not necessary 
before filing an application for eviction under 
S. 7 of Madras Act XV of 1946. In — ‘Kuppu- 
swami Aiyar v. Mahadeva Chettiar’, 63 Mad LW 
67, Horwill and Balakrishna Aiyar JJ. held 
that the Transfer of Property Act can have 
no application to the state of affairs governed 
by the Rent Control Act and S. 116 of the 
Transfer of Property Act cannot be divorced 
from the other provisions of the Act. 

In that case pending an appeal by the tenant 
against the order of eviction passed by the 
Rent Controller for default in the payment of 
rent, the landlord accepted, without prejudice 
to the order of eviction and as damages for 
use and occupation an amount sent to him as 
rent in pursuance of an order fixing fair rent 
passed by the Rent Controller. The learned 
Judges held that the acceptance of such an 
amount is no ground for holding that by virtue 
of the provisions of S. 116 of the Transfer of 
Property Act, the payer is to be regarded as 
a tenant of the land-holder, from month to 
month entitled under the Rent Control Act to 
continue in possession. The first judgment is 
based on the principle that if there is a conflict 
between the express provisions of Madras Act 
XXV of 1949 and that of the Transfer of Pro¬ 
perty Act, the provisions of the former Act shall 
prevail. The latter decision holds that S. 116 
of the Transfer of Property Act refers only to 
a determination of tenancy as provided by S. Ill 
of the said Act and that cannot apply to a 
determination of a tenancy under any other 
Act. These judgments in my view have no 
bearing on the question to be decided in this 
case. . 

There is no provision in Madras Act XXV of 
1949 which enacts that leases for more than 
a year could be executed without a registered 
document nor there is any provision indicating 
that the statutory provisions of the Transler 
of Properly Act in respect of leases are a hro- 
gated. Without any express provisions in Madras 
Act XXV of 1949 validating leases invalid 
under the Transfer of Property Act, I cannot 
hold that the term fixed under an oral lease 
can be taken advantage of by a tenant in an 
application for eviction under S. 7 J he e ^ n ^ 
counsel’s argument based upon the definition of 
landlord and tenant also does not carry the 
matter further. For the purpose of Act XX\ 
of 1949 a tenant includes a person continuing in 
Assess on on the termination of the tenancy in 
h?s favour but that definition cannot by impli¬ 
cation legalise tenancies otherwise invalid under 
statutory 8 law. I therefore hold that there is 
no valid agreement between the parties fixing 
a specified period for the tenancy. In he 
view expressed by the learned Judge on the 
aforesaid question, he did not think fit to give 
specific findings on the other questions raised. 
The order of the Subordinate Judge is hereby 
quashed and he is directed to dispose of the 
apoeal in accordance with law. The respondent 
will nay petitioner’s costs. Advocates fee 
Rs. 50/-. 


B/D.H. 


Order accordingly. 
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SATYANARAYANA RAO 
AND RAGHAVA RAO JJ. 

Rao Bahadur R. Guruswamy Naidu Udumal- 
pet, Applicant v. The Commissioner of Income- 
tax Madras. Respondent. 

Case Referred No. 14 of 1949, D/- 19-9-1951. 
Income-tax Act (1922), S. 10 (2) (XV) — 
Capital expenditure — Payment for purchase 
of interest in managing agency. 

Where a partner of a managing agency 
firm purchased the interest of another 
partner in the firm for a certain amount: 

Held that the payment could not be 
deducted as a revenue expenditure but 
should be treated as a capital expenditure. 

(Paras 1 and 3) 

Anno: I. T. Act, S. 10 N. 13. 

M. Subbaraya Aiyar, for Applicant; C. S. 
Rama Rqo Sahib, for Respondent. 

SATYANARAYANA RAO J.: The Income-tax 
Appellate Tribunal. Madras Bench, have referred 
to us for decision under S. 66 of the Income-tax 
Act the following question: 

“Whether on the facts and in the circumstances 
of the case, the payment of Rs. 1,14,000 by 
the assessee for the purchase of the interest 
of Palaniappa Chettiar in the managing 
agency firm of Bhagyalakshmi & Co. was pro¬ 
perly treated as capital expenditure.” 

(2) The assessee is one of the partners of 
Bhagyalakshmi & Co. who are the managing 
agents of Palar.i Andavar Mills Ltd. The remu¬ 
neration of these managing agents consisted of 
a monthly payment of Rs. 1000 and a 
percentage commission on various items. There 
were four partners, G. T. Venkataswami Naidu 
and Bros., Palaniappa Chettiar. the assessee and \ 
Venkatasubba Naidu. Their shares were six » 
annas, five annas, two annas six pies and two 
annas six pies respectively. The assessee 
purchased the interest of Palaniappa Chettiar 
in the managing agency firm for a consideration 
of a sum of Rs. 1,14.000 paid by him to 
Palaniappa Chettiar. In the assessment year 
lie claimed that that amount should be deducted 
as a revenue expenditure and should not be 
treated as a capital expenditure. This conten¬ 
tion was negatived bv the revenue authorities 
and Kis instance the question stated above 
was referred to us. 

(3) On the facts as stated above the answer 

that we should give to the Question does not 
admit of any serious doubt. It is not a case 
where any fresh capital, was put in to Je part¬ 
nership with a view to increase its P™fits. The 
assessee ourchased for its exclusive benefit the 
interest of Palaniappa Chettiar. oneofthcpart- 
ners who owned a five annas interest in the 
partnership. For acquiring that asset which was 
a Drofit yielding one he had to expend this 
amount. It is in the nature of capital expen¬ 
diture for acquiring a profit yielding asset. In 
such circumstances, it is impossible to ac «P 
(lie contention strenuously pressed on behaU of 
the assessee by Mr. Subbaraya Aiyar. nis 
tafmSdSEaft that 1. is «al!y; ini theenter. 
Of a revenue expenditure. We think thatle 
view taken by the revenue authonbes^s correct 
and that the question referred to usmust be 
answered in the affirmative and against tne 
assessee. The assessee should pay the costs 
of the Commissioner of Income-tax which 
fix at Rs. 250. , 

B /V R.B Reference answered. 


AIR 1952 


M. Sambayya v. M. Tirupatayya (Govinda Menon J.) 


Mad 865 


A. I. R. 1952 MADRAS 865 
GOVINDA MENON AND KRISHNASWAMI 

NAYUDU JJ. 

Makkena Sambayya, Appellant v. Makkena 
Tirupatayya and another, Respondents. 

Appeal No. 268 of 1949, D/- 20-2-1952. 

(a) Madras Hereditary Village Offices Act 
(3 of 1895), S. 10(6) Proviso — Restoration of 
the dismissed individual must be by legal 
order passed within statutory authority. 

' All that the proviso to sub-s. (6) of 
* S. 10 contemplates is that if by legitimate 
means, that is, by an appeal or a second 
appeal, a person who has been dismissed 
or removed from office is allowed to come 
back by the order of dismissal or removal 
being cancelled, then the person who was 
appointed to fill in the vacancy shall 
vacate the office. The correct and proper 
way of reading the sub-section with its 
proviso is to interpret it as laying down 
that the order of appointment for filling up 
the vacancy caused by resignation, dis¬ 
missal, removal or suspension, is subject to 
a defeasance in case the person who is re¬ 
moved, dismissed, or suspended, is per¬ 
mitted to resume duty by the cancellation 
of the embargo put upon him. It does not 
mean that a higher authority not vested 
with any power or jurisdiction can, with¬ 
out legal justification, cancel a perfectly 
valid order of dismissal, suspension, or re¬ 
moval and permit the return to duty of an 
officer who has been properly dismissed or 
removed from office. The words "for any 
reasirn” should receive a meaning in con¬ 
formity with the provisions of the statute 
< and not in derogation of the intent as well 
as the written provisions of law. Constru¬ 
ed in this manner, it cannot be held that 
any illegal order passed without statutory 
authority restores the dismissed individual 
to the original office. (Para 8) 

(b) Madras Hereditary Village Offices Act 
(3 of 1895), Ss. 13, 21 — Plaintiff ousted from 
office by order of Collector passed on orders of 
Government — Order without jurisdiction — 
Suit in Civil Court for declaration is not bar¬ 
ed — (Civil P.C. (1908) S. 9). 

Where the revenue authority though 
purporting to act under the provisions of 
Madras Hereditary Village Offices Act 
acted without jurisdiction, or in excess of 
jurisdiction, the right of the Civil Courts 
to declare such acts ultra vires has not 
been abrogated or removed by any of the 
provisions of the Act. Therefore, if the 
plaintiff, who has been lawfully appoint¬ 
ed, is unlawfully tried to be ousted by the 
• order of the Government, on which, the 
order ousting the plaintiff was passed by 
the Collector, then it is open to the plain¬ 
tiff to sue for declaration. AIR 1933 Mad. 
618 and AIR 1939 Mad. 648 Rel. on; AIR 
2 1941 Mad. 857; AIR 1936 Mad. 852; AIR 

, 1938 Mad. 483 and AIR 1947 PC 78 Dist¬ 

ing; AIR 1931 Mad. 502. Ref. (Para 9) 
Anno: Civil P.C., S. 9 N. 50. 

(c) Madras Hereditary Village Offices Act 
(3_ of 1895), S. 23 — Decision on appeal by 
District Collector or Board of Revenne is flnq i 
— Government has no jurisdiction either to 
affirm or set aside the final order. (Para 11) 

(d) Government of India Act (1935), S. 241 
(5) — Order of Government overriding the 
final order of dismissal under Madras Heredl- 
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tary Village Offices Act, defended as being un¬ 
der S. 241(5) — It must be shown that the 
order was passed upon a memorial addressed 
to Governor and that the order emanated from 
Governor. (Para 11) 

(e) Government of India Act (1935), S. 240 
— Person holding office in accordance with 
statute — Right of Government to dismiss, at 
pleasure — Interference by Government with 
final order of dismissal of village officer under 
Madras Hereditary Village Offices Act is ultra 
vires — (Constitution of India, Art. 311) — 
(Madras Hereditary Village Offices Act (3 of 
1895), S 23. 

According to the law, as it stood when 
Govt, of India Act, 1935 was in force an 
officer held his post during the continuance 
of the Government of India Act, 1935, at 
the pleasure of the Crown, and unless there 
were special statutes regulating the ap¬ 
pointments and removals, he could be re¬ 
moved at pleasure. What the Crown could 
do independently of any enquiry and 
without the assignment of any reason, 
could not be questioned in a Court of law 
on the ground that the enquiry had not 
been satisfactory or in proper form, or that 
the reason assigned was unsound and open 
to criticism. (Para 12) 

But where a person held his office not 
as a result of any contractual right or 
obligation but in accordance with the pro¬ 
visions of a statute and if the statute fixed 
certain modes and methods for appoint¬ 
ment, dismissal, or removal, the same had 
to be complied with, and if according to 
the provisions of that statute, a person 
appointed or dismissed could nqt be re¬ 
moved or reappointed then the general 
principle that an officer held his post in 
the discretion of the Crown could not be 
invoked to justify an action not contem¬ 
plated by the Statute. Case law discussed. 

(Psrfl 13) 

The Madras Hereditary Village Offices 
Act makes the Board of Revenue the final 
authority in regard to the appointment and 
removal of the Village officers and the law 
does not provide for interference by the 
Government in such matters. Consequent¬ 
ly the interference by the Government 
with the final order would be ultra vires. 

(P ara 13) 

(f) Constitution of India, Art. 375 — Scope 

Article 375 contemplates only officers 
who were validly holding their office and 
not those who could be said to hold office 
despite their removal. (Para 14) 

M. S. Ramachandra Rao, for V. Subrama- 
mam, for Appellant; V. Parthasarathi and J 
Krishnamurthi,. (for No. 1); Govt. Pleader and 
C. V. Mannadiar, (for No. 2) for Respondents. 

Courtwar/Chronological/ Paras 
(37) ILR (1937) Mad 532: (AIR 1937 
PC 31) 

(’47) 1947-2 Mad LJ 16: (AIR 1947 PC 78) 

( 48) 1948-2 Mad LJ 55: (AIR 1948 
PC 121) 

(’43) ILR (1943) Bom 411: 

(AIR 1943 Bom 268) 

Ca 1 LJ 75: (i 6 in d C as 922) 

(’31) 33 Mad LW 294: (AIR 1931 
Mad 502) 

£33> 56 Mad 749: (AIR 1933 Mad 618) 

( 36) AIR 1936 Mad 852: 

(164 Ind Cas 898) o 


12 

10 


12, 13 

12 

12 

9 
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(’38) 1938-1 Mad LJ 539: (AIR 1938 

Mad 483) 9 

(’39) 1939-2 Mad LJ 6: (AIR 1939 

Mad 648) 9 

(’41) 1941-2 Mad LJ 439: (AIR 1941 

Mad 857) 9 

(1895) AC 229: (64 LJ PC 119) 12 

(1896) AC 575: (65 LJ PC 82) 12 

GOVINDA MENON J.: The appellant before 
us was the first defendant in the Court below, 
the second defendant being the Government of 
Madras represented by the District Collector, 
Guntur. The plaintiff brought a suit for a de¬ 
claration that the order of the Revenue Divi¬ 
sional Officer. Guntur, dated 27th July 1947 is 
illegal, ultra vires, and not binding on him. The 
learned Judge decreed the suit as prayed for 
and hence this appeal by the first defendant. 


Tirupathiah whose appointment ordered in 

t Lin rill on ID TV • _ XTonn e 


(2) The first defendant was the permanent 
village munsif of Nandigama village in Sat- 


tenapalli taluk. Guntur district. On account of 
irregularities in official proceedings as well as 
charges of misappropriation he was dismissed 
by the Revenue Divisional Officer on 25th July 
1944, which dismissal, on appeal to the Collec¬ 
tor, was confirmed on 31st December 1944. On 
15th January 1945. under Ex. A. 5 the Revenue 
Divisional Officer appointed the plaintiff as act¬ 
ing village munsif which appointment was con¬ 
firmed on 31st January 1945 under Ex. A. 6. 
Against the confirmation of the order of dis¬ 
missal the first defendant preferred a second 
appeal to the Revenue Board which was also 
dismissed on 4th May 1945 (Ex. A. 3). There 
was a further petition to the Government for 
interference in this matter in revision and on 
this the order under the signature of the Assis¬ 
tant Secretary to Government was that the law 
does not provide for interference by the Gov¬ 
ernment in the matter and therefore the peti¬ 
tion was rejected on 14th October 1946 (Ex. A. 
4). Subsequently, the first defendant memo¬ 
rialised the Honourable Prime Minister, Gov¬ 
ernment of Madras, under Ex. B. 1, and on that, 
orders were passed (Ex. B. 2) on 16th May 
1947 by which the Government came to the 
following conclusion: 

“Last year, the petitioner submitted a petition 
to the Government requesting reinstatement 
to the post. The petition was rejected in 
the Government endorsement read above. The 
Government have since re-examined the case, 
on a petition subsequently received from the 
dismissed headman. They consider that, in 
view of the fact that the petitioner is young, 
the punishment is too severe and this is a 
fit case in which they should exercise cle¬ 
mency and reduce the punishment. They 
accordingly direct that the petitioner should 
be restored to duty, the period between the 
date of his dismissal and the date of his 
restoration being treated as one of suspension 
and that he should be warned to behave him¬ 
self in future. The petitioner is referred to 
the Board of Revenue for orders on his peti¬ 
tion read above.” 


(3) The Board of Revenue to whom the peti¬ 
tioner was referred for orders by the Govern¬ 
ment. in its turn directed the Collector to en¬ 
quire into the matter, who referred the peti¬ 
tioner to the Revenue Divisional Officer who on 
27th July 1947. passed the following order: 

"Sri Makkena Sambiah is hereby restored to 
office as headman of Nandigama village of 
Sattenapalle taluk in relief of Sri Makkena 


-- r -- -- wiuciCU ITT 

this office R. D. is No. 827 of 1945 dated 31st 
January 1945 is hereby superseded” 

The plaint ill. whose appointment terminated as 
a result of the reinstatement of the present ap¬ 
pellant, has brought the suit for a declaration 
that the order of the Revenue Divisional Officer 
was ultra vires, illegal and invalid and that the 
order by which he was appointed, viz.. Ex. A. 6, 
should remain elective and that the first defen¬ 
dant cannot have any right to the office. The !■ 
first defendants contention in the court below/ A 
was that the Government has complete jurisdic¬ 
tion and power to review the earlier order re¬ 
fusing to interfere and that according to the 
provisions of the Madras Hereditary Village 
Offices Act his restoration is valid and opera¬ 
tive. There was a further question raised as to 
whether the suit was entertainable at all in a 
civil court. The State of Madras which have 
been impleaded as the second defendant in the 
suit supported the first defendant and asserted 
that they had ample powers to act in the man¬ 
ner they did. As stated already the Subordinate 
Judge agreed with the contentions urged on be¬ 
half of the plaintiff and decreed the suit. The 
State of Madras though a party respondent to 
this appeal, actively supports the case put for¬ 
ward on behalf of the appellant and contends 
that Ex. B. 2 by which the Government held, on 
a re-examination of the case, that the appellant 
was entitled to a reduction of punishment and 
clemency cannot be questioned by the plaintiff. 

It is further contended that under the provi¬ 
sions of the Government of India Act, 1935, Ss. 
240 and 241, then in force, the subsequent order. 
Ex. A. 7. cancelling the earlier order has force 
and vitality and cannot be questioned at all. \ 


(4) The first contention raised on behalf of 
the appellant has reference to provisions of the 
Madras Hereditary Village Offices Act. 1895, and 
the proper construction to be put upon certain 
sections of that statute. It is therefore neces¬ 
sary to refer to its provisions somewhat in 
detail. The Revenue Divisional Officer is ordi¬ 
narily .referred to as “The Collector” for pur¬ 
poses of this Act and the chief executive officer 
of the District, the Collector, is styled the Dis¬ 
trict Collector”. Section 7 empowers the Col¬ 
lector to fine, suspend, dismiss or remove, the 
holder of any of the offices forming class (l) m 
S 3 (village munsifs etc.) for misconduct or for 
neglect of duty or incapacity or for non-resi¬ 
dence in the village or for any other sufficient 
cause, and to make a record of his reasons for 
passing an order under this provision and fur¬ 
nish a copy of the same to the village officer 
concerned. Section 10 enacts that when a va¬ 
cancy occurs in any of the village offices forming 
class (1) in Sec. 3. the Collector shall fill up the 
vacancy in accordance with the provisions of 
the following sub-sections. The qualifications 
are enumerated therein and the prohibitions are 
also contained therein. Sub-section (4) reads* 
as follows: ^ 

“Where an office has become vacant by the 
dismissal, removal or suspension of the last 
holder, the Collector may direct that, unui 
the death, re-appointment or return to duty 
of such last holder, the duties of the office 
shall be performed by some person auiy 
qualified under sub-sec (i) who is ^ an 
undivided member of the family of the d«£ 
missed, removed or suspended officer; provided 
that when the officer who has been dismissed 
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or removed, dies, or if the officer who has 
been suspended dies while under suspension, 
the vacancy caused by such death shall be 
filled up in accordance with the provisions of 
sub-secs. (2) and (3), i.e., by observing the 
rule of primogeniture and in some cases per¬ 
sons other than the direct heir being appoint¬ 
ed.” 

(5) Sub-section (6) is important in this way 
/ because it relates to the method of filling up a 
V vacancy caused by resignation, dismissal, re- 
i moval or suspension. It reads as follows: 

“If a vacancy is caused by the resignation, dis¬ 
missal, removal or suspension of the holder of 
an office and the Collector does not give the 
direction referred to in sub-sec. (4) he shall 
fill up the vacancy in accordance with the 
provisions of this section as if it had been 
caused by the death of the said holder; pro¬ 
vided that, upon the expiry of the period of 
suspension of an officer who has been sus¬ 
pended, or if, for any reason, an officer who 
has been dismissed, removed or suspended 
is permitted to resume the office from* which 
he has been dismissed, removed or suspended, 
the person appointed to fill the vacancy caused 
by the said suspension, dismissal or removal 
shall cease to hold office.” 

(6) Section 13 refers to a suit for offices, for 
recovery of emoluments and for registry as heir, 
i.e., that section allows persons who are entitled 
under sub-sec. (2) or sub-sec. (3) of Sec. 10 to 
sue for emoluments or to hold such office and 
enjoy the emoluments. This suit is not before a 
civil court but before the Collector. Section 
23 provides for appeals from every order pass- 

i ed by a Collector under S. 6 or S. 7 and from 
f every decree or order passed by a Collector 
in a suit preferred under S. 13 to be filed within 
one month to the Distinct Collector, or. if the 
said order or decree was passed by the District 
Collector, an appeal shall lie, within three 
months to the Board of Revenue. The decision 
on appeal of the District Collector or the Board 
of Revenue, as the case may be, shall be final; 
provided that in respect of the offices of head 
of the village and village accountant, a second 
appeal shall lie. within three months to the 
Board of Revenue against the decision on ap¬ 
peal of the District Collector. 

(7) It was under the provisions of S. 7 that 
the first defendant was removed from office 
and his appeal and second appeal were under 
S. 23 of the Act. It was in accordance with 
the powers conferred under S. 10 that the 
plaintiff was appointed and the contention is 
that the proviso to sub-sec. (6) of S. 10 would 
come into play when the dismissed or removed 
holder of the officer is, ‘for any reason’, permit¬ 
ted to return to duty. 

(8) The first argument of the learned counsel 
* for the appellant is that the proviso to sub-sec 
» (6) of Sec. 10 makes it obligatory, for the person 

appointed by the Collector, in the place of one 
who has been suspended, or removed, or dis¬ 
missed. to give room to the officer whose dis¬ 
missal. removal, or suspension is, for any reason, 
cancelled and he is permitted to resume the 
office. from which he has been dismissed, re¬ 
moved, or suspended: and in that case the 
person appointed to fill the vacancy caused bv 
the suspension, dismissal or removal shall cease 
to hold office. The first defendant contends 
that on account of the words “for any reason” 


even if his dismissal or removal, was not set 
aside by any legitimate right of appeal, the 
plaintiff, who was appointed to fill the vacancy, 
has to vacate for him and that he should be 
permitted to resume the office. What is urged 
is that ordinarily, where pending an appeal a 
person is appointed to fill an office, when that 
appeal is allowed he has to vacate it. In the 
present case, because of the very wide import 
of the words “for any reason" it should be held 
that since the order of the Government which 
is not one contemplated by the statute restores 
him to office, he cannot be denied the right to 
hold office and recover the same from the per¬ 
son appointed in his stead. It is further urged 
that the words “for any reason” contemplate 
the cancellation by the authority itself of the 
order of dismissal or suspension or by an ap¬ 
pellate authority or by a revisional authority, 
and that it is not open to the person appointed 
to fill the vacancy to question the correctness 
or propriety of the order restoring the dismissed 
or the removed incumbent. We are not inclined 
to accept the contention which would lead to 
such a drastic result. In our opinion all that 
the proviso to sub-sec. (6) of S. 10 contemplates 
is that if by legitimate means, that is by an 
appeal or a second appeal, a person who has 
been dismissed or removed from office is allow¬ 
ed to come back by the order of dismissal or 
removal being cancelled, then the person who 
is appointed shall vacate the office. What is 
to be remembered is that the operative part of 
the section relates to the filling up of the vacancy 
and the method of doing it and the proviso is 
only in the nature of a restitution. The correct 
and proper way of reading the sub-section with 
its proviso is to interpret it as laying down that 
the order of appointment for filling up the 
vacancy caused by resignation, dismissal, re¬ 
moval or suspension, is subject to a defeasance 
m case the person who is removed, dismissed 
or suspended, is permitted to resume duty by 
the cancellation of the embargo put upon him 
It does not mean that a higher authority not 
vested with any power or jurisdiction can, with¬ 
out legal justification, cancel a perfectly valid 
order of dismissal, suspension, or removal and 
permit the return to duty of an officer who ha« 
been properly dismissed or removed from 
office Sub-sections (4) and (6) have to be read 
together in conformity and harmony with each 
other fti our view, all that the proviso to sub¬ 
sec (6) lays down is that the fact that a quali- 
fied person under sub-sec. (4) has been appoint- 
i 11 a vacancy caused by the dismissal, 
removal, or suspension, by an authority, should 
not prevent the legitimate holder, if he is later 
on permitted to resume duty, from reaping the 
*™ lt J of j he appellate order or the second ap! 
pellate order It seems to us therefore that the 
extreme contention put forward that anv illegal 
? r ^? r . J 3 * c . anc ® 1 Nation restores the dismissed 

norS Ui V° thG 5 ng !, n , al 0ffice cann °t b? tut 

ported. The words “for any reason” should 
receive a meaning in conformity with the pro- 
usions of the statute and not in derogation of 
the intent as well as the written provisions of 

thTt ConS /u Ued , ir !, this raanner - we cannot hold 
that even though the order under Ex. A 7 was 

passed without any statutory authority, still the 

first defendant can be allowed to resume office 

The above contention was based upon the sim^ 

position that the basis for Ex. A.7, viz. the 

order of the Government restoring the ’ fW 

defendant to office was illegal. St 
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(9) The next line of attack by the first defen¬ 
dant is with regard to the maintainability of 
the suit itself. The first defendant says that 
the present suit for a declaration is only a make 
believe and is in reality a suit for the recovery 
of the office of village munsif. Tnat is, by 
getting the declaration, the plaintiff wants to 
get back the office from which he had been 
dismissed, and therefore in substance the claim 
is one for the recovery of office for which pur¬ 
pose the proper forum is not a civil court but 
the court of the Collector under S. 13 of the 
Act. Where a special machinery is constituted 
for dealing with certain disputes then it is not 
open to the parties to resort to the ordinary 
civil courts. In this case, according to the first 
defendant it is open to the piaintilf to sue for 
the recovery of the office under S. 13 before 
the Collector. Against the decree of the Col¬ 
lector an appeal will lie to the District Collector 
and since the office is one of the head of the 
village, a second appeal will also lie to the 
Board of Revenue. Without resorting to these 
remedies and availing himself of the provisions 
of Ss 13 and 23 of the Madras Hereditary Vil¬ 
lage Offices Act the plaintiff has no justifica¬ 
tion to come before a civil court and sue for a 
declaration which in essence is one for the re¬ 
covery of the office. In this connection S. 21 
of the Act has also to be considered by which 
jurisdiction of civil courts is barred with re¬ 
gard to matters specially enacted in this statute. 


That section lays down that no civil court 
shall have authority to take into consideration 
or decide any claim to succeed to any of the 
offices specified in S. 3 dr any question as to 
the rate or amount of the emoluments of an> 
such office or. except as provided in proviso J 1 *' 
to sub-sec. (1) of S. 13. any claim to recover 
the emoluments of any such office £ ai ™ 
succeed to the office of headman is really what 
the plaintiff asks for, and therefore according 
to the defendant, a civil court will have no 
right to adjudicate on this claim. Great re¬ 
liance is placed by the learned counsel for the 
appellant on a judgment of Somayya J. m 
•Narasimha Rao v. Venkataramana Rao. 1941- 
2 Mad L J 439, where the learned Judge held 
that where the plaintiff claimed a right of suc¬ 
cession under the Madras Hereditary Village 
Offices Act and alleged that the defendant wa: 
aDDointed by the revenue authorities in viola¬ 
tion of his 'right, his remedy is to sue under 
c 13 of the Act in the Revenue Court foi the 
Ellery of his office from the person a leged 
to have been wrongfully appointedand there- 
nlaintifF bv merely confining his reliet 
£ one fo? a deda^ltirn of the invalidity of the 

defendant’s appointment cann °5 vi V e r0 urt mi The 
to agitate the matter before a civil court. 1 he 

learned Judge further held tha S. .21 of he 
Ad bars a civil court from entertaining such 

a suit. 

In addition to this, the decision in - ‘Kaila- 
sapathi v. Secretary of State. AIR 1936 Mad 
852 was also brought to our notice. In that 
case Beasley C. J. held that where a person is 
registered as a minor karnam of village but 
later the Revenue Board cancelled, the registra¬ 
tion and directed the Revenue Divisional Offi¬ 
cer to make a fresh appointment which is done 

and the person deprived of hl f. offi ^^ le t s h ' 
civil /v/urt a suit for declaration that the can¬ 
cellation by the Revenue Board was ultra vires 
and for delivering the office of karnam to mm, 


the remedy sought by plaintiff, being one which 
in effect he could have had by filing a suit in 
revenue court under S. 13 of the Act, the juris¬ 
diction of the civil court is barred under S. 21. 

Another case of the same variety is to be found 
in the judgment of Pandrang Row and King JJ. 
in — ‘Venkatasubbiah v. Secretary of State’, 
1938-1-Mad L J 539 where the learned Judges 
negatived the contention that a civil court is 
competent to declare that the decision of the 
Board of Revenue in a suit under S. 13 of the 
Madras Hereditary Village Offices Act, where . 
the Beard had decided the matter in appeal to 
it, is contrary to law. Even assuming that the 
decision of the Board is contrary to law, it is 
not competent for a civil court to declare that 
such a decision was contrary to law, for then 
a party would be really attempting to obtain an 
adjudication by a civil court of a claim which 
has been excluded from the jurisdiction of a 
civil court. We are not prepared to hold that 
these authorities in any way preclude the civil 
court from entertaining the present suit. 


In none of these cases was the question re¬ 
garding the validity of an order of restoration 
by an appellate tribunal of a dismissed head 
of the village was ever considered. On the 
other hand — ‘Secretary of State v. Subbarao’, 

56 Mad 749 and — ‘Duraiswami Reddiar v. 
Secretary of State*, 1939-2-Mad L J 6 are two 
pronouncements of this court where the right 
of a civil court to adjudicate upon the invalid 
or ultra vires nature of the orders-passed by 
the Collector or the Board of Revenue was con¬ 
sidered and decided in favour of upholding the 
court's jurisdiction. Where in a second appeal 
to it, the Board of Revenue set aside the order 
of the Collector and restored that of the Revenue \ 
Divisional Officer, on the ground that there was ; 
no right of second appeal to the Board of Re¬ 
venue from an appellate order of the Collector 
modifying an order of dismissal and converting 
it into one of suspension, Beasley C. J. and 
Bardswell J. held in — ‘Secretary of State v. 
Subba Rao’, 56 Mad 749 in a suit filed by the 
karnam for a declaration that the order of the 
Board of Revenue was invalid and ultra vires, 
that the order was without jurisdiction and was 
ultra vires and that the suit, though for a 
declaration, was maintainable. The Principle 
underlying this decision is where the revenue, 
authorf'y, though purporting to act under the, 
provisions of the Madras Hereditary Village 
Offices Act. acted without jurisdiction or in 
excess of jurisdiction, the right of the civil 
courts to declare such acts ultra vires has not 
been abrogated or removed by any of the pro¬ 
visions of the Madras Heriditary Vi lage Offi-, 
ces Act. Since no second appeal lay to Jj\ e 
Board of Revenue in a matter where the Col¬ 
lector imposed an order of suspension, it was 
held by this court that the order of the Revenue 
Board setting aside the order of suspension in 
second appeal was without jurisdiction. The v 
learned Judges have referred to a large body of 
case law in support of their decision and it is 
unnecessary to refer to any of them. now. 
Wadsworth J. in - ‘Duraiswami Reddiar v. 
Secretarv of State for India in Council. 1939-<J 
Mad L J 6 laid down that when a village mun- 
sif lawfully appointed has been ulawfully 
threatened with ejection by an official act. he 
can maintain a suit to protect his right oi 
office and it is a suit which the civil courts 

have iurisdietion to entertain The nnnin e ted' 
the plaintiff, who has been lawfully appointed, 
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is unlawfully tried to be ousted by the order 
of the Government on which Ex. A. 7 was pass¬ 
ed by the Collector, then it is open to the plain¬ 
tiff to sue for declaration. The learned Judge 
referred to an earlier decision of this court in 
— ‘Venkataraghaviah v. Chenchu Subbia’, 33 
Mad L W 294. 

(10) But if is contended by Mr. Ramachandra 
Rao for the appellant that even the question 
of the ultra vires nature of Ex. A. 7 based upon 
the Government’s order can be agitated in a 

‘ revenue court in view of the observations of 
the Judicial Committee in — ‘Raleigh Invest¬ 
ment Co. Ltd. v. Governor General in Council’, 
1947-2-Mad L J 16 (PC). But we do not think 
that any support can be got from that decision 
for the proposition which the learned counsel 
enunciates. What their Lordships held was that 
S. 67 of the Income-tax Act has to be construed 
in the setting that the Act gives an assessee 
the right effectively to raise in relation to an 
assessment made upon him the question whe¬ 
ther or not a provision in the Act was ultra 
vires. That is, it was open to the assessee to 
contend before the Income-tax authorities them¬ 
selves that a certain provision of the Act by 
which he was assessed is ultra vires. He need 
not proceed to a civil court for getting a declara¬ 
tion regarding the ultra vires nature of the 
statute, but it is open to him to raise it before 
the same tribunal which itself is the creator 
of that statute, to hold whether certain provi¬ 
sions of that statute are intra vires or not. Both 
these cases emphasise that the jurisdiction of the 
civil courts is not ousted except where the mat¬ 
ters are specifically provided for in the special 
statute and where the act of the authorities un¬ 
der that statute can be brought within the con¬ 
fines of the power strictly conferred upon the 
authorities. We are therefore of opinion that 
the objection regarding the forum and the main¬ 
tainability of the suit cannot be upheld. 

(11) The question has now to be considered 
whether Ex. A. 7 based upon the Government’s 
order Ex. B. 2 restoring the appellant to the 
•office is ultra vires the powers of the Govern¬ 
ment. One thing is clear and that is that the 
provisions of the Madras Hereditary Village 
Offices Act do not confer any right upon the 
Government either to affirm or set aside the 
final orders made by any statutory body be¬ 
cause S. 23 makes a decision on an appeal to 
the District Collector or the Board of Revenue, 
as the case may be, absolutely final. Here, in 
this case, the Board of Revenue, in second ap¬ 
peal under Ex. A. 3 upheld the order of dis¬ 
missal made by the Revenue Divisional Officer. 
The statute does not confer upon the Govern¬ 
ment any power to interfere. But the learned 
Government Pleader contends that apart from 
the provisions of the statute there is a super¬ 
vening and all pervading power in the Govern¬ 
ment of the State to interfere in all 

1 matters regarding appointments and dis¬ 
missals made by subordinate authorities 
and therefore even if, in the first instance, the 
Government thought it had no power to inter¬ 
fere, the subsequent recantation of their order 
by Ex. B. 2 would be valid and such being the 
case the order of reappointment contained in 
Ex. A. 7 cannot be interfered with by the 
court. At 4he time Ex. B. 2 was passed, the 
Government of India Act, 1935, was in force, 
and the Government Pleader refers to various 
provisions of that Act justifying the action of 
the Government referred to in Ex. B. 2. 


Sections 52, 59, 240 and 241 of the Government 
of India Act were specially stressed. Section 
52 relates to the special responsibilities of the 
Governor with regard to the safeguarding of 
the legitimate interests of persons who are, or 
have been, members of the public services. 
Section 59 relates to the conduct of business by 
the Provincial Government and lays down that 
all executive actions of the Government of a 
Province shall be expressed to be taken in the 
name of the Governor. Sections 240 and 241 
refer to the tenure of office of persons employed 
irl civil capacities in India and contemplates 
fhat every person holding any civil post under 
the Crown in India holds it during His Majesty’s 
pleasure. Section 241(5) was particularly relied 
upon and it runs as follows: 

“No rules made under this section and no Act 
of any Legislature in India shall be construed 
to limit or abridge the power of the Governor 
General or a Governor to deal with the case 
of any person serving His Majesty in a civil 
capacity in India in such manner as may 
appear to him to be just and equitable.” 

We shall first of all dispose of the contention 
based upon S. 241(5). No doubt under that 
provision, any rule made under the Government 
of India Act, or any Act of the Legislature, 
cannot deprive the Governor of the special res¬ 
ponsibility vested in him under the Instrument 
of Instructions to safeguard the interests of the 
public servants in India and therefore it is 
open to the Governor to interfere in any mat¬ 
ter with regard to the dismissal or restoration 
of a public servant even if orders made under i 
statutes had become final. In accordance with 
the scheme of the Government in vogue at the 
time when the Government of India Act, 1935, 
was in force, there were rules for the guidance 
of the business of the Government of Madras 
framed under S. 59 of the Government of India 
Act and rule 11 stated that all orders shall be 
in the name of the Governor and cannot be 
called in question under S. 53. If Ex. B. 1 had 
been addressed as a memorial to the Governor, 
and the Governor in his discretion, has inter¬ 
fered in accordance with the powers conferred 
on him under sub-sec. (5) of S. 241, then it 
might have been said that whatever orders have 
been passed by the executive Government will 
be subject to revision at the instance of the 
Governor. But it has not been shown by the 
learned Government Pleader that the memorial 
Ex. B. 1 was disposed of as a petition for the 
redressal of grievance addressed to the Gover¬ 
nor in accordance with the powers under S. 
241(5). It is well known that rules had been 
framed when the governance of the country 
was under the authority conferred bv the Gov¬ 
ernment of India Act, 1935, for the Governor to 
safeguard the interests of the services and to 
receive and interfere in petitions against the 
order of the Government as such exercising his 
discretion. The result of such rules is that the 
Governor is made an appellate authority as it 
were over the Government of which he is the 
head; whereunder he acts under the advice of 
his ministers in matters relating to services. 

We granted time to the learned Government 
Pleader to ascertain whether Ex. B. 1 was ever 
sent to the Governor in order that he might 
use bis discretion and either confirm or set 
aside the order of the Government, Ex. A.>4 V 
but the learned Government Pleader was n*t 
able to give us any information that Ex. B. 1 was 
either sent .to the Governor or that Ex. B. 2 is 
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an order passed by the Governor in pursuance 
of his special responsibility and powers reserved 
in him under S. 241(5). Tnerefore we take it 
that Ex. B. 2 is. from what appears on the face 
of it. an order by the Government reviewing 
their earlier order. Ex. A. 4. The structure of 
the constitution of a Provincial Government 
during the existence of the Government of India 
Act. 1935, before its amendment by the Indian 
Independence Act. had vested in the Governor 
a general power of safeguarding and protecting 
the services and that power is derived from 
S. 241(5). and the Instrument of Instructions is¬ 
sued to him. Since we are not satisfied that 
Ex. B. 2 was issued in pursuance of the exer¬ 
cise of any such power, we cannot agree with 
the learned Government Pleader that the order 
Ex. B. 2 emanated from the Governor acting 
in accordance with his powers under S. 241(5) 
and therefore we are not prepared to accept his 
contention. 

(12) The substantial argument next put for¬ 
ward by the learned Government Pleader to 
reinforce the point of view urged on behalf of 
the appellant is that firstly the Government of 
the Province has absolute discretion in the 
matter of retaining or removing servants of the 
Government under the authority derived from 
the Crown, because the Government of the pro¬ 
vince is the agent of the Crown and since the 
Crown has got absolute discretion in the mat¬ 
ter of the retention of a member of the sendees, 
the order Ex. B. 2 whereby the first defendant 
was restored, resulting in the plaintiff being 
ousted, is valid and legal and cannot be called 
in question. Reference was made to S. 49(2) 
of the Government of India Act, 1935, where it 
is stated that the executive authority of each 
province extends to matters with respect to 
which the Legislature of the Province has power 
to make laws. This section corresponds to Art. 
162 of the present Constitution. The executive 
and the legislative authorities of the province 
are derived from the powers conferred under 
the Parliamentary statutes then in force. So 
far as the services are concerned, the history of 
this power can be traced back to S. 96-B of the 
Government of India Act, 1919. which in a some¬ 
what changed form was re-enacted as S. 240 
of the Act of 1935 and the same idea is incor¬ 
porated in Art. 311 of the Constitution. Where¬ 
as under S. 96-B of the Government of India 
Act. 1919, and S. 240 of the Act of 1935, every 
person in the civil service of the Crown in 
India holds office during His Majesty’s pleasure, 
under Art. 311 of the Constitution, on account 
of the republican nature of our Constitution, 
anv person who holds a civil post under the 
Union or State shall not be dismissed or re¬ 
moved by any authority subordinate to that bv 
which he was appointed. A similar provision 
is contained in sub-sec. (2) of S. 240 of the Act 
of 1935. But the question here is not with re¬ 
gard to the dismissal by a person subordinate 
to the authority who appointed the officer, but 
the question is whether his holding of the office 
can be terminated at the will and pleasure of 
the Government of the Province. 

In — ‘Venkatarao v. Secretary of State’, ILR 
(1937) Mad 532, 537, the Privy Council had to 
consider the case of persons who had been re¬ 
moved from service by departmental authorities 
in this province, and their Lordships held that 
since S. 96-B of the Government of India Act. 
1919. expressly states that persons in the civil 
service hold • office during the pleasure of the 


Crown, the dismissal of a civil servant in utter 
disregard of the procedure prescribed by the 
rules framed under the section, will not give a 
right of action for wrongful dismissal. The 
Privy Council had to consider two cases. — 
•Shenton v. Smith’, (1895) A, C. 229 and — 
•Gould v. Stuart’, (1896) A. C. 575. Discussing 
these two cases, Lord Roche in delivering the 
judgment makes a distinction between the hold¬ 
ing of an appointment under the rules and regu¬ 
lations of the service as well as an appointment 
under conditions expressly enacted by a statute 
and lays down that in cases where the appoint¬ 
ments are under the provisions of a statute, 
they cannot be terminated except in accordance 
with the provisions contained in the statute. 
It is clear from — ‘Shenton’s case’, (1895) A. C. 
229 that any servant of the Crown in the ab¬ 
sence of a special contract, holds his office during 
the pleasure of the Crown and that in the case 
of a dismissal of such an officer he has no 
special cause of action. At page 235, Lord 
Hobhouse states as follow's: 

“If any public servant considers that he Jias 
been dismissed unjustly, his remedy is not 
by a law r suit, but by an appeal of an official 
or political kind.** 

Later on he continues to observe: 

“The difficulty of dismissing servants whose 
continuance in office is detrimental to the 
State would, if it w r ere necessary to prove 
some offence to the satisfaction of a jury, be 
such as seriously to impede the working of 
the public service. No authority, legal or 
constitutional, has been produced to coun¬ 
tenance the doctrine that persons taking ser¬ 
vice with a colonial Government to whom the 
regulations have been addressed, can insist 
upon holding office till removed according to 
the process thereby laid down.’* 


IVe have no doubt that according to the law, an 
)fficer holds his post during the continuance of 
:he Government of India Act, 1935, at the 
pleasure of the Crown, and unless there are 
;pecial statutes regulating the appointments and 
"emovals. he can be removed at pleasure. See 

— ‘Ramdas Hajra v. Secretary of State’, 17 Cal 
L, J 75: — ‘High Commr. for India v. I. M. Lair, 

1948-2-Mad L J 55 (PC) and — ‘District School 
Board of North Kanara, Karwar v. Parameswar 
lattu’, ILR (1943) Bom 411. This is clear from 
he judgment of Mookerjee J. in — ‘Ramdas 
tfajra v. Secretary of State’, 17 Cal L J 75. 
yhere the case law has been very exhaustively 
:onsidered and discussed. Except when it is 
otherwise provided by statute, all public olfi- 
ers and servants of the Crown hold their ap- 
aointments at the pleasure of the Crown: and 
ill, in general are subject tq dismissal at any 
ime without cause assigned. What the Crown 
-an do independently of any enquiry and with¬ 
out the assignment of any reason, cannot be 
questioned in a court of law on the ground that 
the enquiry has not been satisfactory or in pro¬ 
per form, or that the reason assigned is unsound 
and open to criticism. Therefore a suit for 
damages for wrongful dismissal cannot be main¬ 
tained against the Crown. As we have already 
stated, the Privy Council in — ‘Venkatarao v. 
Secretary of State’, ILR (1937) Mad 532 (PC) 
makes a distinction between two classes of cases, 
viz., the — ‘Gould’s case’. (1896) A^C. 575 and 

— ‘Shenton’s case’, (1895) A. C. 229. The 
general category is defined and illustrated by 

— ‘Shenton’s case’, (1895) A. C. 229 and the 
exceptional category is defined and illustrated 
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In the — 'Gould’s case’, (1896) A. C. 575. It 
seems to us that the more appropriate category 
to be applied so far as our present case is con¬ 
cerned is that enunciated in — ’Gould’s case’, 
(1896) A. C. 575, viz., where the office is held 
under conditions expressly enacted by a statute. 


(13) A statutory right as distinguished from 
an ordinary contractual right is clarified at page 
62 in — ‘High Commr. for India v. I. M. Lall’, 
1948-2-Mad L J 55 (PC) where their Lordships 
of the Judicial Committee observe as follows: 

'‘The respondent sought to establish a statutory 
right to recover arrears of pay by action in 
the civil court; he made reference to certain 
sections of the Government of India Act, 1935, 
viz., Ss. 179(9), 247(4), 249 and 250, but it is 
enough to state that their Lordships are un¬ 
able to derive from them any statutory right 
to recover arrears of pay by action." 


In the present case the village munsif holds his 
office not as a result of any contractual right or 
obligation but in accordance with the provisions 
of a statute and if the statute fixes certain modes 
and methods for appointment, dismissal, or re¬ 
moval, the same have to be complied with, and 
if according to the provisions of that statute, a 
person appointed or dismissed cannot be re¬ 
moved or re-appointed then the general prin¬ 
ciple that an officer holds his post in the dis¬ 
cretion of the Crown cannot be invoked to justify 
an action not contemplated by the Statute. The 
Madras Hereditary Village Offices Act makes 
the Board of Revenue the final authority in re¬ 
gard to the appointment and removal of the 
village officers and the Government was per- 
i fectly right in the view which they took in 
f Ex. A. 4 that the law does not provide for in¬ 
terference by the Government in such matters. 
Such being the case and since we are satisfied 
that Ex. B. 2 is not the result of the Governor 
exercising his discretion but the Government 
reviewing their earlier order, it cannot be said 
that the reinstatement of the first defendant 
can be validly acknowledged as proper and just. 
It has therefore to be held that the confirma¬ 
tion of the order of dismissal of the first defen¬ 
dant by the Board of Revenue in second appeal 
stands and that his restoration to office by the 
order of the Government contained in Ex. A 7 
is invalid and inoperative. We are fortified in 
this conclusion by the procedure adopted by the 
Government in passing Madras Act XVIII of 
1939. That was an Act intended to validate the 
restoration of village officers who lost their 
offices by reason of their association or con¬ 
nection with political movements. It so hap¬ 
pened that on account of their participa¬ 
tion in the political movements of earlv twenties, 
certain village officers had been dismissed by 
the then British Government and they were 
restored after the popular Government came 
mto existence as a result of the Government 
7 of Ind > a Act 1935. But it was felt that such 
I restoration was against the provisions of the 
Madras Hereditary Village Offices Act and 
therefore the Provincial Government had to re¬ 
sort to special legislation to validate the re¬ 
instatement of those officers. If. as a matter 
of fact, it is open to the Provincial Government 
to appoint any one or terminate the services of 
any one, at their will and pleasure, despite the 
provisions of the Madras Hereditary Village 
Offices Act, we see no reason why the rein¬ 
statement of those village officers by the Gov¬ 
ernment in 1937 or 1938 was considered in¬ 


valid. As it was thought that such restorations 
were outside the authority conferred under the 
Madras Hereditary Village Offices Act, the Act 
of 1939 had to be passed. 

(14) The last and final argument addressed 
to us was on the basis of Art. 375 of the Con¬ 
stitution which lays down that all officers, judi¬ 
cial. executive, and ministerial, throughout the 
territory of India, shall continue to exercise 
their respective functions subject to the provi¬ 
sions of the Constitution. The argument is put 
in this way. On the 26th January 1950 when 
India became a republic and the Constitution 
came into being, the first defendant was holding 
the office of the village headman and therefore 
he continues to hold the post undet this Article. 
How it came about was that even though the 
plaintiff was appointed as the village munsif, he 
could not get possession of the office and there¬ 
fore the first defendant continued in that capa¬ 
city on the date when the Constitution came 
into being. But the difficulty in accepting 
this argument is that Art. 375 contemplates 
only officers who were validly holding their 
office and not those who could be said to hold 
office despite their removal. As it has happened 
the final order of dismissal of the first defen¬ 
dant was confirmed by the Board of Revenue 
in second appeal as early as 4th May 1945 and 
since then the person who validly held the 
office must be the plaintiff and not the first de¬ 
fendant. Moreover, by the time the Constitu¬ 
tion came into existence, the Subordinate Judge 
l had already passed his decree declaring that 
the plaintiff cannot be removed from office and 
that he was the properly appointed village mun¬ 
sif of Nandigama village. The decree was 
passed on the 24th December 1948 and since 
an order of injunction had been passed in appeal 
by this court it cannot be said that the first 
defendant has obtained any valid right to hold 
office as a result of that interlocutory order. We 
therefore agree with the Subordinate Judge that 
the order. Ex. A. 7. is invalid and inoperative 
and that under that order the first defendant 
cannot assume the office of. the village munsif 
of Nandigama village. The lower court waa 
therefore perfectly justified in decreeing the 
suit and this appeal is dismissed but in the 
circumstances each party will bear his costs 
throughout. 

A/R.G.D. Order accordingly. 
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Where after the sale but before confir¬ 
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(’29) AIR 1929 Oudh 235: (4 Luck 635) 1 

JUDGMENT: The only question of law 
which requires consideration in this second 
appeal by the unsuccessful plaintiff is whether 
the sale of the properties on the 9th November 
1942 in execution of a small cause decree and 
the confirmation thereof on the 12th December 
1942 is valid. The ground on which the con¬ 
firmation was attacked is that after the date 
of sale and before confirmation, the judgment- 
debtor died on the 14th November 1942, and 
as the confirmation order was passed without 
impleading the legal representatives of the 
judgment-debtor the confirmation was not bind¬ 
ing and was of no effect. This contention was 
accepted by the lower courts and the claim of 
the plaintiff to confirm his possession of the 
property which he purchased was negatived. 

There is no direct case on the point in any of 
the courts except a decision of the Oudh Court 
in — ‘Kamakshya Dutt Ram v. Shyam Lall\ 
AIR 1929 Oudh 235 which is relied on, on behalf* 
of the appellant and which seems to support his 
contention. The facts were similar and the 
judgment-debtor died there, as here, within 
thirty days from the date of sale. The learned 
Judges held that as there was no provision in 
the Civif Procedure Code requiring legal re¬ 
presentatives of a judgment-debtor, when he 
dies after the sale, to be brought on record for 
the purpose of confirmation, there is no need 
to bring the legal representatives on record and 
that the confirmation after the death of the t 
judgment-debtors without bringing the legal re¬ 
presentatives on record even was valid. 

The position of a purchaser after the sale and 
before the confirmation is that he has only a 
sort of inchoate interest which might become 
a vested interest in the property after confir¬ 
mation. No doubt the confirmation in the ab¬ 
sence of applications either under Or. XXI, rule 
89, Order XXI, rule 90 or R. 91 Civil Procedure 
Code is automatic in the sense that there being 
no objection, confirmation of sale should follow 
as a matter of course. But that does not mean 
that an order for confirmation of sale can be 
made without the presence of the parties who 
are sought to be affected. Under Order XXI, 
rule 92 the sale is to be confirmed if no appli¬ 
cation is made under rule 89 or rule 90 or rule 
91. In a case where the judgment-debtor or 
his legal representatives are parties^to the pro¬ 
ceedings they would undoubtedly be aware of 
the sale and within .the period of limitation 
provided by law, namely, thirty days, they 
would be in a position to take steps to have 
the sale set aside either by deposit of the money, 
or if the sale was vitiated by irregularities, by 
an application under Order XXI, rule 90. 

The position of others who are also entitled 
under rules 89 and 91 to apply for the relief 
provided under those rules would be different 
because it m<*y be that they are not aware of 
the sale and thev may have no means of know¬ 
ing the same and therefore they may not have 
an opportunity to take proceedings under rule 
89 or rule 91. 

In my opinion an answer to the question rais¬ 
ed by the learned advocate for the appellant 
that the judgment-debtor’s legal representatives 
are not necessary parties to a confirmation ot 
sale is met by the language of Order XXI rule 
92 (3). Under that sub-clause a suit to set aside 
an order made under rule 92 shall not be ques- 
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tioned in a suit by any person against whom 
such an order is made is significant as indicat¬ 
ing that if even an order of confirmation is 
made under rule 91 (1), it must be an order 
made against a person which implies that the 
confirmation order is made against the judg¬ 
ment-debtor or in case of his death, against his 
legal representatives. The very object of that 
rule is to prevent the judgment-debtor, and in 
case he dies, his legal representatives, from agi¬ 
tating the question of the finality of the sale in 
a later proceeding and to compel them to take * 
proceedings under rules 89 or 90 in cases in 
which the money is deposited or the require¬ 
ments of rule 90 are satisfied. The decision 
of the Oudh Court, overlooked, in my ODinion, 
the language of clause (3) of rule 92. 

It has been established by decisions that 
before confirmation the judgment-debtor’s inter¬ 
est in the property could be attached and sold 
even by another creditor, i.e. his interest is 
not defeated and does not become vested in the 
auction-purchaser until there is a confirmation 
order. The confirmation order therefore has 
got a double operation of divesting the judg¬ 
ment-debtor of his title in the property and 
vesting it retrospectively in the auction pur¬ 
chaser to take effect from the date of the sale. 

I think therefore that the view taken by the 
courts below is correct. 

But they were not justified in holding that 
the sale itself is a nullity. The only order 
which the judgment-debtor’s legal representa¬ 
tives are entitled to attack is the order of con¬ 
firmation of sale made behind their back. The 
sale therefore of 9th November 1942 cannot be 
set aside but the confirmation is a nullity. It 
therefore follows that the plaintiff-auction t 
purchaser is not entitled to have the relief 
which he asked in the suit, namely, confirma¬ 
tion of his possession by virtue of the auction 
sale. It is unnecessary to indicate in this 
judgment whether or not the decree-holder is 
entitled now to bring the sale to completion by 
taking further steps in execution to bring any 
legal representatives on record and to have an 
order of confirmation made. That question 
does not arise for consideration in this second 
appeal and all that needs be stated is that the 
sale stands but the confirmation faffs to the 
ground. The second appeal fails and is dismis¬ 
sed with costs. No leave. 

A/V.B.B. Appeal dismissed. 
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Buragada Venkatarao and another, Appel¬ 
lants v. Godavarti Venkatratnam and others. 
Respondents. 

Appeal No. 98 of 1948, D/- 8-8-1951. 

(a) Debt Laws — Usurious Loans Act 
(1918) (as amended by Mad. Act VIII (8) of ' 
1937) S. 3 Explanation I — Excessive interest 
—Presumption. 

The effect of Madras Act VIII of 1937 
by which sub-sec. (1) of S. 3 of the Usuri¬ 
ous Loans Act was amended and explana¬ 
tions and provisos were added is to make 
it obligatory upon the Court to find out 
whether there is excessive interest and 
when once that is done to presume that 
the transaction was unfair. Whatever 
might have been the rates prevailing prior 
to 1918, it should be deemed that the 
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enactment of the Usurious Loans Act was 
intended to cover cases which could not 
ordinarily be governed by S. 16 of the 
Contract Act. The transaction may not be 
subject to the infirmities contemplated by 
the provisions of the Contract Act, such as 
undue influence or coercion. But still 
where the rate of interest is excessive after 
the amendment it is possible for the court 
to presume that the transaction was unfair. 
Rs. 1-0-6 per cent per mensem compound 
interest with annual rests is excessive 
within the meaning of the explanation in¬ 
serted by Madras Act VIII of 1937 and 
that being so, the transaction is unfair 
between the parties and the debtors are 
entitled to the benefit of the Usurious 
Loans Act as amended by the Madras Act 
VIII of 1937. The mere fact that in ear¬ 
lier transactions Rs. 1-0-6 per cent per 
mensem compound interest was charged 
would not make that rate of interest rea¬ 
sonable. 12 per cent per annum simple 
interest is fair, reasonable and just. Case 
Law discussed. (Para 11) 

Anno: U. L. Act S. 3 N. 6. 

(b) Debt Laws — Usurious Loans Act (1918) 
S. 3 (as amended by Mad. Act VDI (8) of 
1937) — Effect of amendment. 


According to the Central Act as it stood 
prior to the amendment, unless the court 
has reason to believe that the rate of 
interest is excessive and that the transac¬ 
tion as between the parties was unfair, no 
jurisdiction is conferred on the court to 
give relief by exercising the remedies 
enumerated therefor. It is not as if the 
two sub-clauses (a) and (b) are dis¬ 
junctive. They are connected together by 
the conjunction and therefore both the 
criteria are necessary in order to attract 
the operation of the section. Not only 
should the interest be excessive but the 
transaction must be unfair between the 
parties. If only one of the necessary in¬ 
gredients is present, the Act as it stood 
prior to the Madras amendment, could not 
be applied. But after the amendment in 
1937, if the court is reasonably convinced 
that the transaction as between the par¬ 
ties was unfair, then the court shall exer¬ 
cise one or more of the powers. 


Anno: U. L. Act S. 3 N. 14. 


(Para 4) 


K. Venkatarama Raju, for Appellants; G. 
Chandrasekhara Sastri, for Respondents. 


REFERENCES: Courtwar/Chronological/ Paras 
(’18) 35 Mad LJ 614: (AIR 1918 PC 249) 5, 6 

(’22) 16 Mad LW 780: (AIR 1922 PC 347) 9 

(’23) 50 Ind App 14: (AIR 1923 PC 37) 10 

(’40) 1940-1 Mad U 68: (AIR 1940 PC 60) 6 
(’34) 56 All 263: (AIR 1933 All 913) 9 
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6 , 11 


(’43) 1943-2 Mad LJ 504: (AIR 1944 
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GOVINDA MENON J.: By Ex. P-1 dated. 
20th March 1926 the first defendant executed 
a mortgage for a sum of Rs. 2351-9-6 in favour 
of the undivided father of the plaintiffs. The 
consideration for that document was made up- 
of sums due under a prior promissory note 
executed by the first defendant and moneys 
due under an account. It also included a sum 
of Rs. 50 being the costs of an insolvency 
petition which the plaintiffs’ father and another 
had filed against the first defendant. The 
mortgage recited that compound interest would 
be paid at the rate of Rs. 1-0-6 per cent per 
mensem with annual rests. The relevant por¬ 
tions of the document are as follows: 

“.This sum, from this date until it is paid 

up to you in full, shall carry compound in¬ 
terest at the rate of Rs. 1-0-6 (one rupee and 
six pies) per cent per mensem with annual 
rests calculated according to the Telugu 
calendar months and for Adhikamasams 
also, and the prin’cipal and interest so ag¬ 
gregating shall be paid up to you by me 
in instalments as fixed hereunder.” 

(2) In the lower Court, the first defendant 
raised various issues such as that the mortgage 
deed was invalid and unenforceable, that the 
suit was barred by limitation, that he was an 
agriculturist entitled to the benefits of the- 
Madras Agriculturists’ Relief Act, that the suit 
was barred under S. 67-A of the Transfer of 
Property Act, and that the rate of interest was 
exorbitant and usurious. The learned Judge- 
found that the mortgage bond was fully and. 
duly supported by consideration, and was en¬ 
forceable. He further held that as a result \ 
of a payment of Rs. 10 towards the principal 
and Rs. 10 tpwards the interest due under the 
mortgage bond on 17-3-1938 and the endorse¬ 
ment thereof by the first defendant on the 
mortgage bond, limitation was saved as there 
was an -acknowledgment of liability and hence 
the suit was in time. It was further found, 
by the learned Judge that there is no evidence 
that the first defendant ever owned even a 
leasehold interest in agricultural lands and 
therefore he was not entitled to the benefits 
of the Madras Agriculturists’ Relief Act. 

On issue 4 as to whether the rate of interest 
was exorbitant, the learned Judge found that the- 
principal amount of Rs. 2351-9-6 had swelled 
up as a result of compound interest with an¬ 
nual rests at the rate of Rs. 1-0-6 per cent per 
mensem to Rs. 24951-15-6. He further held i 
that on the evidence the rate of interest was ' 
excessive and that the transaction was sub¬ 
stantially unfair between the parties. Such, 
being the case, it was decided to give relief 
to the first defendant under the provisions of / 
the Usurious Loans Act. The plaintiffs were- 
therefore given a decree for a sum of Rs. 6621- i, 
9-9 made up of the balance principal amount j 
of Rs. 2341-9-6 with simple interest at 9 per 
cent per annum. Further interest and pro¬ 
portionate costs were also allowed. 

There is no cross appeal by the first defen¬ 
dant against the decree passed for a sum of 
Rs. 6621-9-9 but he has filed an application for 
adducing additional evidence in appeal under 
O. XLI, R. 27, C. P. C. in order to prove that 
he was an agriculturist & therefore entitled V 
the benefits of the Madras Agriculturists’ Rel a£ 

Act. The affidavit in support of the applica¬ 
tion does not show any sufficient or justi^^e- 
material as to why we should exercise o* r dis¬ 
cretion in favour of the first defendant and 
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allow the documents to be admitted as addi¬ 
tional evidence. The conditions prescribed by 
O. XL1. R. 27, C. P. C. which have been re¬ 
cently explained in a judgment of the Supreme 
Court are conspicuous by tneir absence in tne 
present case. We therefore do not feel jus¬ 
tified in admitting the documents as additional 
evidence. 

(3) The appellants' argument is based mainly 
on the circumstance that there was no unfair- 
mess as between the parties at the time Ex. P-1 
was executed. Both were Vysya merchants 
lending money to others and both knew the 
nature of the transaction. The evidence of the 
plaintiffs’ clerk as P. W. 1 is to the effect that 
Rs. 1-0-6 per cent per mensem compound in¬ 
terest with annual rests was then the usual 
prevailing rate of interest. On this aspect of 
the case, it is urged by Mr. K. Venkatarama 
Raju for the appellants that there is no suffi¬ 
cient cross-examination of P. W. 1. The evi¬ 
dence on the side of the defendant consists 
chiefly of himself examined as D. W. 1 and he 
deposes that the usual rate of interest under 
mortgage bonds at that time was 12 annas 3 
pies to 13 annas simple interest. 

He further deposed that he used to execute 
promissory notes at simple interest of 13 annas 
and 14 annas. According to him, at the time 
the mortgage was executed he was indebted 
to the extent of nearly Rs. 6000 and therefore 
The plaintills’ father and M. Subbayya filed an 
insolvency petition against him in the District 
Court because of a mortgage executed by him 
to one Jaldu Subbarao and that was consider¬ 
ed to be an act of insolvency. After the filing 
of the insolvency petition, plaintiffs' father and 
Subbayya wanted the suit mortgage and 
another document tc be executed and if that 
was done, they promised not to press ‘he in¬ 
solvency petition. Thereupon the first defen¬ 
dant was afraid and executed the suit m ° lt " 
"age In cross-examination questions were put 
to him to show that the previous averments 
were incorrect and that he was fully a ''' al ® 
of the nature of the transaction and that at 
present the hypotheca is worth Rs 1,15.000. 
What we have to decide is whether the tran¬ 
saction was fair between the parties on tne 

,a (4)°The learned counsel for the appellants 
invftedour attention to the fact that the pre¬ 
vious promissory note. Ex. P-2, dated 24-3-1923. 
also contained a provision for compound in 
terest^at the rate of Rs 1-0-3 per cent per 
mensem Further a mortgage bond. Ex. 
dated 21-7-1924. contained stipulations in vari¬ 
ous places that compound interest *Jje/ale 
of Re. 1-0-0 per cent per mensem would oe 
naid It was also brought to our notice that 
Ex P-3 of even date as Ex. P-1 also contains 

the same stipulation, viz. Rs 1_ °such bSSg 
ocr mensem compound interest Sucn Pen g 
the rate of interest neither was the rate ot 
interest excessive, nor was the transaction un¬ 
fair between the parties. An earlier Pr°™‘- 
sory note of 20th March 1917 also contained 
.stipulations regarding interest in exactly the 
Vo me wav. The statutory provision relating 
to relief to be given where the transaction s 
considered to lie an usurious loan of money is 
contained in the Usurious Loans Act « f 191 ° 
(Central Act X of 1918). Section 3. Sub-s. (l) 

is as follows: . TT x 

“Notwithst r.ding anything in the Usury Laws 
Repeal Act. 1855. where in any suit to which 


this Act applies, whether heard ex parte or 
otherwise, the court (has reason to believe, 
(a) that the interest is excessive; and (b) 
that the transaction was, as between the 
parties theretp, substantially unfair, the court 
may exercise all or any of the following 
powers, namely.)” 

By Madras Act VIII of 1937, the portion 
within brackets has been amended by the in¬ 
sertion of the clause in the following terms: 
“has reason to believe that the transaction 
was as between the parties thereto, sub¬ 
stantially unfair, the court shall exercise one 
or more of the following powers, namely...” 
According to the Central Act as it stood prior 
to the amendment, unless tne court has reason 
to believe that the rate of interest is excessive 
and that the transaction as between the parties 
was unfair, no jurisdiction is conferred on the 
court to give relief by exercising the remedies 
enumerated therefor. It is not as if the two 
sub-clauses (a) and (b) are disjunctive. They 
are connected together by the conjunction and 
therefore both the criteria are necessary in 
order to attract the operation of the section. 
Not only should the interest be excessive but 
the transaction must be unfair between the 
parties. One can contemplate cases where 
interest alone is excessive but there was no 
unfairness in the transaction. Vice versa, it 
can be visualised that there was unfairness 
between the parties but the interest is not ex¬ 
cessive. If. therefore, only one of the neces¬ 
sary ingredients is present, the Act as it stood 
prior to the Madras amendment could not be 
applied. But after the amendment in 1937, 
if the court is reasonably convinced that the 
transaction as between the parties was unfair 
then the court shall exercise one or more of 

^The^Madras amendment also introduced a 
new Explanation I to the following effect: 

-If the interest is excessive, the court shall 
presume that the transaction was substantiM- 
lv unfair; but such presumption may be re¬ 
butted by proof of special circumstances 
justifying the rate of interest. 

The explanation incorporates clause ,a ^ of s ^ 
sec (1) of S. 3 by providing for the excessive 

nature of the interest. According to the ex- 

EffSETSE? SPSS''J& t f Um 

that the interest is excessive, then it has neces¬ 
sarily to presume that the transaction was un¬ 
fair ‘ond the presumption being rebuttable, it 
is open to the opposite party to let in sufficient 
evidence to show that the rate of mterest \\a 
not excessive in the circumstances of the tran- 

9 There is a further proviso to clause (b) of 
sub-sec. (2) of S. 3 which says that in the case 
of loans to agriculturists, if compound interest 
is charged, the court shall presume that the in¬ 
terest is excessive. The question whether by 
merelv charging compound interest, the rate 
of interest can be considered to be excessive, 
would arise if the defendant was an agricul¬ 
turist. We have already expressed our opinion 
that on the material placed before the tower 
court there are no sufficient data to come to tne 
conclusion that the defendant was an agricul¬ 
turist Therefore we have to decide, on tne 
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footing of the defendant not being an agricul¬ 
turist, whether, the rate of Rs. 1-0-6 per cent 
per mensem compound interest with annual 
rests is excessive in the circumstances of the 
case. 

(5) Our attention was invited by learned 
counsel for the appellants to the observations 
of their Lordships of the Judicial Committee 
contained in — ‘Lala Balia Mai v. Ahad Shah’, 
35 Mad L J 614 (PC) at p. 618. to substantiate 

4) his argument that in money lending transac- 
I tions the mere fact that the sum ultimately 
claimed exceeds enormously the amount origi¬ 
nally advanced is no ground for holding that 
the transaction was unconscionable. It must 
also appear that there is something unconscion¬ 
able either in the original dealings or in the 
subsequent stages of the transaction. The 
mere fact that a sum of Rs. 2351 has swelled 
up to more than ten times that amount during 
the course of nearly twenty years should not 
influence us in holding that, at the initial stage 
of the transaction, there was any unconscionable 
bargain between the parties or that the tran¬ 
saction was unfair between the parties, so ar¬ 
gues the learned counsel for the appellants. 

The facts of that case were somewhat ex¬ 
ceptionable and have no resemblance to the 
circumstances which we have to consider and 
moreover their Lordships were not considering 
the Usurious Loans Act or its amendment in 
Madras. There can be no difficulty whatever 
in agreeing with the learned counsel that what 
we have to decide is whether there was some¬ 
thing unconscionable or unfair in the original 
transaction or at any subsequent stage of the 
transaction. We propose to consider this case 
only in that aspect. We guard ourselves from 
being understood as in any way being influenced 
by the fact that the original principal has now 
become augmented to the extent of ten times 
the sum at the time of filing the suit. That 
certainly is not a consideration which would 
weigh with us if we are convinced that at the 
time of the initial bargain there was nothing 
unconscionable or unfair between the parties. 

(6) In the Usurious Loans Statute which was 
in force in the Federated Malaya States, there 
was a similar provision like S. 3(1) of Act X 
of 1918. It was enacted there that where, in- 
any proceeding to which the enactment applies, 
whether ex parte or otherwise the court had 
reason to believe that the interest is excessive 
and that the transaction was between the par¬ 
ties thereto substantially unfair, the court may 
exercise all or any of the powers enumerated 
therefor. On a construction of that section, 
the Judicial Committee in — ‘Chetambaram 
Chettiar v. Loo Than Poo\ 1940-1-Mad LJ 68 
(PC) held that where a loan has been incurred 
for interest and this interest is added to the 
amount agreed to be due when a new transac- 

r) tion is agreed between the parties which in- 
r¥ eludes the payment of interest as an acknow- 
| • ledged debt, this is not in principle open to any 
sound objection. Their Lordships further held 
that the charge of 24 per cent interest per 
annum should be presumed to be unfair and 
should be reduced to 15 per cent compound 
interest. In discussing the legal aspect of the 
case Lord Fairfield referred to the English de¬ 
cisions, chiefly to — ‘Carringtons Ltd. v. 
Smith 1 , (1906) 1 K. B. 79 as well as the deci¬ 
sion of the Court of Appeal in — ‘Reading 
Trust v. Spero\ (1930) I K. B. 492 to which the 
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learned Law Lord himself as Lord Justice 
Greer was a party. 

Our attention was further invited to — 
‘Nageswara v. Ramanathan*, AIR 1935 Mad 
468, a judgment of Varadachariar and Burn 
JJ. where the learned Judges held that for a 
transaction to be regarded as unfair within the 
meaning of Sub-s. (d) of Cl. (2) of S. 3 of the 
Usurious Loans Act, it is not necessary that 
the court should be able to ascribe some moral 
blameworthiness to the creditor in the sense 
that he has tricked the debtor into entering in¬ 
to that bargain, though the terms of sub-clause 
(d) show that taking undue advantage of the 
position of the debtor is one category of issues 
falling under that clause. The learned counsel 
stressed chiefly one aspect of similar transac¬ 
tions referred to in the judgment, viz., that a 
debtor ought not to invoke the aid of the court 
in his favour merely because, by his own de¬ 
fault in repaying the loan, the amount has 
swelled considerably. For that purpose, the 
learned Judges relied upon the-observations of 
the Judicial Committee in — ‘Lala Balia Mai v. 
Ahad Shah’, 35 Mad L J 614 (PC) which we 
have already referred to. 

(7) It has been strenuously argued before us that 
in this case both the parties knew what the 
rate of interest was, that there was no kind of 
undue influence being exercised upon the de¬ 
fendant by the plaintiffs* father, and that simply 
because, after having borrowed the money, the 
first defendant did not act according to the 
terms of the mortgage and pay the amount 
within the time fixed or for nearly twenty 
years, he could not, now come forward and 
plead that he should be relieved from the con¬ 
tractual obligation of paying the interest that 
is imposed upon him by invoking the provisions 
of the Usurious Loans Act. In matters like this, 
the learned counsel contends, sympathy ought 
not to play any part whatever and that where 
people with open eyes do not pay their legiti¬ 
mate debts, the courts should not help them 
unless, at the initial stage of the transaction 
there had been some kind of undue influence 
or unfairness or unconscionable bargain between 
the parties. 

In this connection we may also refer to a • 
very recent decision in — ‘Venkataraju v. 
Venkataramana’, 1951-2-Mad L J 84, where 
Panchapagesa Sastry J. had to consider a case 
in which the defendant purchased a property 
from its prior owner undertaking to discharge 
a mortgage for Rs. 2000 of the year 
1922. After making some payments, ultimately 
the suit mortgage was executed in 1935 for 
Rs. 3344 with interest at 9 per cent compound. 
The question was whether the rate of interest 
was usurious, excessive and unconscionable. 
The learned Judge held that when the property 
had been purchased with a direction to pay off 
the mortgage and the defendant, instead of 
doing so, found it convenient to renew the 
mortgage and he could not make any payments 
till 1947 for want o^ money, the fact that the 
property had appreciated in value to a consi¬ 
derable extent mainly by unearned increment 
is not a ground to justify the defendant keep¬ 
ing the benefit of the increment to himself in 
respect of the mortgaged property as agree 
to by Jiim voluntarily and willingly in the de a 
of mortgage. It was held that there was th^: 
fore no case of any unconscionable natu* °* 
the transaction. 
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(8) We have to remark that in none of these 
cases the statute as it now obtains in Madras 
has been considered. We have already explain¬ 
ed the elective nature of the amendment in¬ 
troduced by the Madras Act and the explanation 
which says that where the court is satisfied 
that the interest is excessive, then it has neces¬ 
sarily to hold that the transaction was unfair 
between the parties. There is a similar 
amendment to the Central Usurious Loans Act 
introduced in the United Provinces; and in 
— 'Ram Narain v. Chandnka Prasad’, 14 Luck. 
49 and — ‘Sarsuit Prasad v. Baijnath Singh’, 
14 Luck. 464 the learned Judges of the Ouah 
Chief Court had to consider the eii'ect of that 
amendment. They held that cases coming be¬ 
fore courts after the passing of the local 
amending Act must be decided according to the 
principles laid by the Act and therefore the 
court can relieve the debtor of liability in res¬ 
pect of excessive interest not only when the 
interest is excessive and the transaction was 
substantially unfair, but also where either the 
interest is excessive or the transaction is sub¬ 
stantially unfair. They discussed various cases 
of that court as well as of the Privy Council. 

In the case reported in — ‘Sasruit Prasad v. 
Baijnath Singh’, 14 Luck. 464 the learned 
Judges were of opinion that if the stipulated 
rate of interest varies between 9 per cent and 
24 per cent, the court has discretion, regard 
being had to all the circumstances, to hold 
that it is excessive. 

(9) What we have therefore to decide is 

whether Rs. 1-0-6 per cent per mensem com¬ 
pound interest with annual rests is excessive. 
In a case where the mortgagor gave ample 
security for the loan and there were no encum¬ 
brances on or other claimants to the mortgaged 
propertv. it was held that prima facie and m 
the absence of special circumstances to the 
contrary, the rate of 12 per cent per annum 
simple interest may be taken as a fan* and 
proper rate and that the condition for com¬ 
pounding it would make it an excessive rate 
and transform the transaction into s . u ^ sta ^“ 
tially unfair one. s *f. Sm§h 

Muhammad Mushtaq All, 56 All 263. 

Lord Buckmaster in delivering Ihe judgmem 
of their Lordships of the Jua.cal Comm.ttee 
in - Narain Das v. Abinash Chandar, 16 Mad 
L W 780 (PC) observes at pages iiio ana 
as follows: 

• The final question with regard to the amount 
of interest that has been allowed against the 
appellant can be disposed of in a few sen 
tences. The rate is 12 per cent. It appeals, 
according to our notions in this country, a 
hinh rate of interest, but that nas nothing 
Sever to do with the matter which their 
LordshTps have to consider It may very 
well be that having regarci to the local con 
ditions in India, it is a very proper and rea¬ 
sonable rate to impose, and their Lordships 
see no reason whatever why any alteration 
should be made as to th$ amount. 

So their Lordships of the Judicial Committee 
take it that 12 per cent simple ‘hterest is a 
very reasonable and proper rate of mtewst in 
India. The decision of their Loidships re- 
ferred to above has been discussedm - Gajraj 
Singh v. Muhammad Mushtaq A 1 • ^. !1 

and the learned Judges point out that in the 
absence of special circumstances to the con¬ 
trary, the rate of 12 per cent per annum simple 


interest may be taken as a fair and proper 
rate. 


(10) In — ‘Ram Bhujawan Prasad Singh v. 
Nathuram’. 50 Ind. App. 14 (PC) the Privy 
Council held that one per cent per mensem 
simple interest is a fair commercial rate in the 
absence of special circumstances justifying a 
higher rate. After considering these and vari¬ 
ous other cases, Bennett and Verma JJ. in — 
‘Ziaul Rahman v. Gangadei’, AIR 1939 All v 
323 at page 326 observe that in the United ' 
Provinces this rate is a proper rate. We are n 
also of opinion that in the Madras State it has 
been long understood that 12 per cent simple 
interest is a fair, proper and reasonable rate. 


In — ‘Venkanna Chettiar and Sons v. Shaik 
Muhammad Rowther’, 1943-2-Mad L J 504 
Patanjali Sastri J. had to consider the proviso 
to the Explanation to S. 3 introduced with the 
object of relieving indebted agriculturists by 
laying down that if compound interest is 
charged, the court should presume that interest 
is excessive where the loan is to an agricul¬ 
turist. The learned Judge considered the ef¬ 
fect of the Madras amendment also. Though 
that was a case relating to agriculturists, we 
are of opinion that the observations there are 
of considerable help for deciding this case. In 
a case where the debtor was an agriculturist. 
Rajamannar C. J. and Krishnaswami Nayudu 
J in — ‘Sevugan Chettiar v. Chinnasami Red- 
diar\ 1950-1-Mad L J 181 held that the rate 
of 12 Der cent oer annum simple interest was 
proper and that wherever there is compound 
interest the same should be deemed as exces¬ 
sive whatever the rate may be. We do not 
think that anything very useful can be gathered v. 
from the decision of Horwill J. in Narasim- J 
ham v. Prenwya*. 1945-1-Mod L J 219. 

(11) The effect of Madras Act VIII of 1937 
bv which Sub-s. (1) of S. 3 of the Usurious 
Loans Act was amended and expianations and 
provisos were added is to make it obligatory 
upon the court to find out whether there is 
excessive interest and when once that is done 
to presume that the transaction was unfair. We 
have already expressed the opinion that any¬ 
thing above 12 per cent per annum simple in¬ 
terest is excessive, considering the 
transactions in this State. In our opinion, what- 
ever might have been the rates Prevailing prior 
to 1918 . it should be deemed as stated ' ^A ‘ 
dachariar J. in — ‘Nageswara v. Rnmanathan . 
AIR 1935 Mad 468. that the enactment of the 
Usurious Loans Act was intended to cover 
cases which could not ordinarily be governed 
hv S 16 of the Contract Act. The transaction 
mav not be subiect to the infirmities contem¬ 
plated bv the provisions of the Contract Art. 
such as undue influence or coercion. But s ill 
where the rate of interest is excessive _ after 




the amendment it is possible for the court toL 
presume that the transaction was unfair. The^ 
mere fact that in earlier transactions Rs. 1-0-6 
per cent per mensem compound interest was 
charged would not make that rate of interest 

reasonable. 

Mr. Venkatarama Raju's argument that the 
mere fact that in Ex. P-2 and Ex. P-o of 1923 
and 1924 as well as in Ex P-3 of 
as Ex. P-1, interest was charged at Rs 1-U » 
per cent per mensem compound interest should 
make the present transaction also a proper tr. 
saction does not appeal to 0's because E\. R • 
was executed in favour of Subbayya who was 
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one of the persons who initiated the insolvency 
proceedings. Exhibits P-5 and P-2 were in 
favour of the plaintiffs* father. These transac¬ 
tions themselves may be unconscionable and 
unfair and we cannot, by comparing those 
transactions, assume that the present transac¬ 
tion was fair and equitable. We therefore 
hold that Rs. 1-0-6 per cent per mensem com¬ 
pound interest with annual rests is excessive 
within the meaning of the explanation 
inserted by Madras Act VIII of 1037 
and that being so, the transaction was 
unfair between the parties and the respondents 
are entitled to the benefit of the Usurious 
Loans Act as amended by the Madras Act VIII 
of 1937. The learned Judge has allowed 9 
per cent simple interest. For the reasons 
which we have already given, especially in 
view of the observations of the Judicial Com¬ 
mittee, it seems to us that 12 per cent simple 
interest is fair, reasonable and just. 

(12) We, therefore, allow the appellants 12 
per cent simple interest on the principal sum. 
The decree of the lower court will be modified 
accordingly. As the first defendant-first res¬ 
pondent by not paying any substantial amount 
for nearly 20 years has contributed to the 
swelling up of this principal sum, we feel that 
in the circumstances of the case he will have 
to pay the appellants* costs both in this court 
and in the court below and bear his own, and 
we order accordingly. Time for redemption 
4 months. 


B/D.H. 


Order accordingly. 


A. I. R. 1952 MADRAS 877 
CHANDRA REDDY J. 

Kuttyal and others, Appellants v. P. Sanjiva 
Rao, Respondent. 

A. A. A. O. No. 55 of 1950, D/- 11-7-1952. 

(a) Civil P.C. (1908) O. 34 R. 14 — Usufruc¬ 
tuary mortgage and lease back — Test to 
determine whether they form one transaction 
—Decree for rent — Sale of mortgaged pro- 
Per* - Bar of — (Transfer of Property Act 
(looc) S. 58), 


There can be no single crucial test in 
determining whether the mortgage and the 
lease back form part and parcel of the 
same transaction, nor can any hard and 
fast rule be laid down for this purpose. 
In order to treat both the documents as 
one transaction it is not necessary either 
that both the mortgage and the lease back 
should have been embodied in one 
document or that they should have 
been executed on one and the same 
date. One essential condition is that 
at the time of the execution of the mort¬ 
gage the lease back should have been in 
contemplation. (Paras 3 & 14) 

Where the usufructuary mortgage and 
f the lease back were simultaneous but 
were for varying periods of operation and 
on an earlier occasion there was a mort¬ 
gage. with possession by the same mort¬ 
gagor in favour of the same mortgagee 
and a lease back in favour of the mort¬ 
gagor and the arrears of rent in respect 
of that lease formed part of the considera¬ 
tion for the present mortgage, and the pro¬ 
perties which were the subject-matter of 
the mortgage and the lease back were 
identical and lastly a charge was created 


for arrears of rent under the lease back on 
the properties which were the subject- 
matter of the mortgage and the lease back 
and the mortgagee obtained a decree for 
arrears of rent. 


Held that the decree for rent was a 
claim arising under the mortgage and O. 

34 R. 14 was a bar to bringing the mort¬ 
gaged properties to sale. Case law dis¬ 
cussed, AIR 1920 Cal. 363 (FB) held no 
longer good law. (Para 14) 

*5“®; C- RC > O. 34 R. 14 N. 6 Pt. 1 N. 12 
Pt. 7; T. P. Act S. 58 N. 35. 


(b) Civil P.C. (1908) 0„ 34 R. 14 — Object 
of rule. 


O. 34 R. 14 was enacted by the Legisla¬ 
ture for the benefit of the mortgagor so 
that the mortgagee may not purchase the 
equity of redemption in enforcement of a 
money decree which he may obtain against 
the mortgagor, in respect of a claim aris¬ 
ing under the mortgage. (Para 15) 

Anno: C.P.C., O. 34 R. 14 N. 2 Pt. 1. 

M K. Nambiar, for Appellants; K. Vithalrao, 
for Respondent. 
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( 36) AIR 1936 All 708: (165 Ind Cas 402) 9 

(’20) 44 Bom 366: (AIR 1920 Bom 202) 6 

<21) I 5 5 om 174: (AIR 1921 B °m 285) 6, 8 

(20) 47 Cal 377: (AIR 1920 Cal 363 FB) 10 

(’28) 55 Cal 104: (AIR 1927 Cal 884) 10 

C24) 47 Mad LJ 798: (AIR 1925 

Mad 127) it io 

(’27) 50 Mad 180: (AIR 1927 PC 32) 5, lo! 14 
(’40) 1940-1 Mad LJ 143: (AIR 1940 

Mad 59) 11 to 

(’44) AIR 1944 Pat 5: (22 Pat 320) 4, 5| 14 

JUDGMENT:— This civil miscellaneous second 
appeal raises an interesting question of law bear¬ 
ing on the provisions of Or. 34 R. 14. C. P. C. The 
following are the circumstances giving rise to 
this question. The appellants executed a usu¬ 
fructuary mortgage in favour of one Kodotha 
Ambu Nair on 7-9-1916 to secure a sum of Rs. 
12500. Til is mortgage amount was made up of Rs. 
8000 due in respect of an earlier mortgage in 
favour of the same mortgagee. Rs. 2000 being the 
sum in respect of a mortgage deed executed in 
favour of the mortgagee’s elder brother. Rs. 1874 
being the arrears of rent due under a lease back in 
respect of the earlier mortgage and the balance 
being the cash paid to the mortgagor for his 
necessities. The period of redemption fixed in 
the mortgage was 20 years. 

It was also mentioned therein that in respect 
of this property the mortgagor had executed a 
‘geni chit’ (a lease back) in favour of the mort¬ 
gagee. But the ‘geni chit’ was actually executed 
only on the next day and this was for a period of 
one year. The rent stipulated under the 'geni chit' 
was 772$ ’paras’ of paddy per year besides paying 
to the Government the assessment Rs. 166-10-0. The 
arrems of rent were charged on the property mort¬ 
gaged. The mortgagor lessee did not pay the rent 
regularly & allowed It to fall into arrears with the 
consequence that the mortgagee filed a suit for 
the recovery of the arrears of rent and obtained 
a decree for Rs. 2455 inclusive of costs. As 
decree was not satisfied, execution of it was sou 
and the properties, which were the subject mat 
of the mortgage and the lease, were attacjsd. 
On notice the judgment debtors raised an objec¬ 
tion to the attachment of their properties based 
on Or. 34 rule 14 O. P. O. 

■ - 
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(2) Tlie trial court overruled the objection 
holding that the provisions of Or. 34 rule 14 C.P.C. 
had no application and allowed the execution 
to proceed. The two grounds, on which he came 
to this conclusion, were that the mortgage and 
the lease back were not simultaneous and that 
both the documents did not cover the same 
period. Ti;e appeal filed by the judgment debtors 
to the District Judge aid not prove successful 
as the appeUate Judge agreed with the opinion 
of the trial court as regards the applicability of 
Or. 34 rule 14 to the present case. The judgment 
debtors who were aggrieved by this decision 
have preferred the second appeal. 

(3‘ Iii support of this appeal. Mr. Nambiar con¬ 
tended that the view of the courts below that 
the circumstances that both the documents were 
not executed on the same date and that the 
periods fixed in both the documents are not co¬ 
extensive show that the mortgage and the lease 
back did not form part and parcel of the same 
transaction, is erroneous and that neither of 
these circumstances is an indication that they 
are two separate and severable transactions. 
I think I must give effect to this contention. 
That in order to treat both the documents as one 
transaction it is not necessary either that both 
the mortgage and the lease back should have 
been embodied in one document or that they 
should have been executed on one and the same 
date, is clear from a number of rulings. I do 
not think that proposition can admit of any 
controversy. One essential condition is that at the 
time of the execution of the mortgage the lease 
back should have been in contemplation. 

(4) With regard to the other consideration 
namely that the two documents are for varying 
periods of operation Mr. Nambiar urged that 
it cannot determine the question whether in 
substance and in reality they formed one tran¬ 
saction. In support of this contention reliance is 
placed on the observations of a Bench of Patna 
High Court in — 'Umeshwar Prasad v. Dwarika 
Prasad'. AIR 1944 Pat 5 where the learned 
Judges observed that. 

••such a transaction may be evidenced by more 
than one document which may have been exe¬ 
cuted on different dates with varying periods of 
their operation and possibly, even in the name 
of different parties, benami for the real mort¬ 
gagor and mortgagee." 


5 , These observations are based upon a 

•ision of the Judicial Committee of the Privy 
[mcil in — Panaganti Ramaravaningar v. 
iharaja of Venkatagiri’, 50 Mad 180 (P.C.). 
ere a mortgage with possession was execu, eel 
favour of the predecessor-in-mterest of the 
;t defendant by the predecessor-m-interest of the 
tintiff to secure a sum of Rs 11 lakhs, J£at 
itained a personal covenant to pay principal 
i interest. By a separate document of the same 
to mortgagee leased back a portion of 

; mortgaged properties to the I " ort ° as °^ 

d the arrears of rent were made a 

,,-ap on the properties included in the 
*rt-age. As the mortgagor-lessee did.not- P»y 
y of the instalments of rent payable under 
' ipasc the lessor filed a suit and obtained 
lecree for the arrears of rent. The Question arose 
ether the mortgagor could redeem the 
irtgage without paying the arrears of rent 
et°of which matured into a decree, 
n dealing with this question, their Lordships 

-ssir mmj 


mortgage & the lease should be read together as 
they formed parts of one transaction & that the 
lease was merely a device for realising interest should 
prevail. Although the question did not directly 
arise and was one coming under Ss. 61 and 62 of 
the Transfer of Property Act. the decision lias a 
bearing on the question arising under Or. 34 rule 
14 C. P. C. because there the point was considered 
whether the two documents formed the component 
parts of the same transaction. 

No doubt their Lordships did not state that the \ 
fact that the two documents have varying , 
periods in their operation did not make a aiffe- r i 
rence in determining the question whether they 
formed part of the same transaction or not. 
But in view of the fact that though the two 
documents did not cover the same period yet 
their Lordships held that they should be treated 
as one transaction and were meant as a machinery 
for realising the collection of rent, the Division 
Bench of the Patna High Court thought that 
this ruling is an authority for the proposition 
that the mere fact that the periods fixed in both 
the documents are not co-extensive does not in¬ 
dicate that they do not form part of one and the 
same transaction. I may also observe that these 
observations in — ‘Umeshwar Prasad v. Dwarika 
Prasad’, AIR 1944 Pat 5 quoted above are obiter as 
in that case both the documents covered the same 
period. However they are entitled to much weight 
as the question was dealt with at some length. 


(6) Mr. Nambiar next maintained that the 
fact that both the documents were executed almost 
simultaneously is a sure indication that they were 
treated not as two separate and severable tra¬ 
nsactions but as one and the same transaction; 
and in this context he relies upon the two deci¬ 
sions of the Bombay High Court in — 'Ibrahim 
v. Nihalchand*. 44 Bom 366 and — 'Bhaichand \ 
Kirparam v. Ranchhoddas Mancharam*. 45 Bom 
174. In — 'Ibrahim v. Nihalchand’, 44 Bom 366 
after citing the following passage of Mr. Justice 
Piggott in — ‘Kadma Pasin v. Muhammad Aii\ 

41 Ail 399. 

•'In the case now before us the money lor which 
this decree was obtained represented the 
usufruct of the mortgaged property to which 
the mortgagee was entitled as part of his con¬ 
tract of mortgage^ Kis right to receive tins 
money rested upon his position as mortgagee. 
The mortgagor had become liable to pay the 
mortgagee this money in consequence of an 
agreement entered into between the parties 
subsequent to the mortgage; but it seems to 
me. in the first place, that the money for * Inch 
the decree was passed was an essential paxt 
of the mortgage money, just as much as 
arrears of interest, which, if falling due on 
a contract of simple mortgage, become part of 
the mortgage money; in the second place it 
seems to me that it would be doing violence to 
thp Dlain language of the rule to say that the 
efaun In sanction of which this decree was 
passed was not a claim arising under the origi¬ 
nal contract of mortgage." 


(7) The learned Judges stated that the remarks 
extracted above applied with greater foice to the 
case^efore them as the lease bach was executed 
on the same date as the mortgage. 

(6, This was followed by another Division 
Bench of the Bombay High Court in — Bhaichand 
Ranchhoddas Mancharam. 45 Bom 


[^irrwrnm V. 


, The same view as in-‘Kadma Pasin v. Mu- 
mad Ali\ 41 All 399 was taken by « a ™es J. n 
>iyare Lai v. Hasan Ahmed. ,A® 19136 aiui 
)>' in addition to the fact that the two d 
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ments were simultaneous the other circumstances 
men . . —__„ ~,oc rJanoA hv Mr. NamoiaT 


on~which reliance was placed by 
in support of the contention that the mortgage 
and lease back are not two distinct transactions 
and that they should be read as one, are that 
on an earlier occasion also when the mortgage 
was created in favour of the same mortgagee the 
same device was adopted namely creating a 
mortgage with possession and leasing back 
the same property to the mortgagor and 
that secondly for the arrears of rent, a charge 
was created on the property mortgaged. In my 
opinion, these two circumstances also furnish an 
indication as to the nature of the two transactions. 

(10a) Mr. Vittal Rao on behalf of the respondent 
urged first that a decree for rent cannot be a claim 
arising under the mortgage within the mischief 
of Or. 34 rule 14 C. P. C. and in support of that 
proposition cited to me a decision in — ‘Uttam 
Chandra Daw v. Rajkrishna Dalai*. 47 Cal. 377 
(P. B.). No doubt this case to some extent lends 
support to the contention of Mr. Vittal Rao. But 
I do not think that this proposition can be con¬ 
sidered to be sound after the pronouncement of 
the Privy Council in — ‘Panaganti Ramarayan- 
ingar v. Maharaja of Venkatagiri*, 50 Mad 180 
(P C.). Apart from this, a Division Bench of 
Calcutta High Court in — ‘Mahomed Yakub Miah 
Majumdar v. Namar Ali\ 55 Cal 104 took the view 
that a decree for arrears of rent arising under a 
lease back in favour of the mortgagor by the mort¬ 
gagee with possession was held to be a claim arising 
under Or. 34 rule 14 C. P. C. which could be only 
on the basis that the ruling in — 'Uttamchandra 
Daw v. Rajkrishna Dalai*. 47 Cal 377 (P. B.) can 
no longer hold good. Further the view of the 
Allahabad and Bombay High Courts also is that 
such a claim would be a claim arising under the 
mortgage within the meaning of Or. 34 rule 14. 

(11) Coming to our court both in — ‘Lakshmi 
kutti Ammal v. MariathummaT, 47 Mad L. J. 798 
and — ‘Chinnapayan v. Narayana Pattar', 1940- 
1-Mad L. J. 143 it was held that a decree for rent 
under circumstances mentioned above is a claim 
arising under a mortgage so as to attract the pro¬ 
visions of Or. 34 R. 14 C. P. C. On these rulings 
the point sought to be made by Mr. Vittal Rao has 
no force and has to be rejected. As already pointed 
out by me. the circumstances that the lease back 
was executed a day after the execution of-the 
mortgage does not make any difference in the con¬ 
sideration of the question whether they fdhned 
part of the same transaction or not. Furthermore 
in this case it is clear from the recitals in the mort¬ 
gage deed that the lease back was in contemplation 
of the parties at the time when the mortgage was 
executed. 

(12) Another point urged by Mr. Vittal Rao in 
opposition to the appeal is that the fact; that 
the two documents do not cover the same period 
should be held to be decisive against the conten¬ 
tion of the appellants that they form part of the 
same transaction & in support of it he relied upon 
the two decisions of our court in — Lakshmikutti 
Ammal v. Mariathummal* 47 Mad L. J. 798 and 
—•Chinnapayan v. Narayana Pattar*. 1940-1-Mad 
L. J.143. In — ‘Lakshmikutti Ammal v. Mariathum¬ 
mal, 47 Mad L. J. 798 although the period both for re¬ 
demption of the mortgage and for the lease was co¬ 
extensive, the learned Judge who decided that case 
did not rely on this as a circumstance incoming to 
the conclusion that the transaction is governed by 
the provisions of Or 34 rule 14. He thought that the 
fact that the two documents could be read as one was 

. sufficient to come to that conclusion. In —‘Chin¬ 
napayan v. Narayana Pattar’, 1940-1-Mad L. J. 143 all 
that Wadsworth J. observed is that the fact that the 
lease is expressed as ending on the same date as 


the date on which the right of redemption begins 
is a clear indication that both the deeds form part 
of one and the same transaction. It is not stated 
therein that this is a crucial test. Therefore in my 
opinion neither of the two decisions affords any 
assistance to the respondent. 

(13) Reliance was also placed by Mr. Vittal Rao 
on the observations in—‘Khuda Baksh v. 
Aiimunnissa*. 27 All 313. There the learned Judges 
were dealing with the applicability of Ss. 61 and 62 
Transfer of Property Act to the case before them. 
In considering whether the lease could be regarded 
as part of the mortgage transaction or not, Banerji 
J. one of the members of the Bench remarked 
thus: 

“The two documents were not registered at one 
and the same time, as they would have been had 
they formed one transaction. What is more 
important is that two documents do not cover the 
same period.” 

It is seen that the learned Judge thought that the 
fact that both the documents did not cover the 
same period is one of the important considerations 
although he did not treat it as the sole considera¬ 
tion. I think too much stress cannot be laid on 
this. 

(14) In my opinion it should be one if the 
several circumstances that should be borne in mind 
in deciding the question whether the lease >ack 
is a part of the mortgage transaction or lot, 
especially in view of the observations in— ‘Umeth- 
war Prasad v. Dwarika Prasad*. AIR 1944 Pat *> 
and the Judicial Committee in — ‘Panaganti Rama* 
rayaningar v. Maharaja of Venkatagiri’ 50 Mad 
180 (P. C.). There can be no single crucial tesi 
in determining whether the mortgage and the 
lease back form part and parcel of the same 
transaction; nor can any hard and fast rule be 
laid down for this purpose. My view is the cir¬ 
cumstance that at the time of the execution 0 : 
the mortgage the parties had in contemplatio: 
the leasing back of the properties to the mortga 
gor plays an important part in the decision of th 
question whether the two documents are parts o 
the same transaction. 

Now reading the two documents together and 
bearing in mind the facts that they are simulta¬ 
neous. that on an earlier occasion there was a 9 


! 

• . *- 


mortgage with possession by the same mortgagor 
in favour of the same mortgagee and a lease back 
in favour of the mortgagor and the arrears of rent 
• ia respect of that lease formed part of the consi¬ 
deration for the present mortgage, that the pro¬ 
perties which are the subject-matter of the mort¬ 
gage and the lease back are identical and lastly 
that a charge was created for arrears of rent 
under the lease back on the properties which are 
the subject-matter of the mortgage and the lease 
back. I arrive at the conclusion that the decKe 
for rent in this case is a claim arising under the 
mortgage and that O. 34 R. 14 C. P. C. is a bar to 
bringing the mortgaged properties to sale. 

(15) Under O. 34 R. 14 a mortgagee cannot bring 
the properties to sale in enforcement of a claim aris¬ 
ing under a mortgage except by instituting a suit 
for sale in enforcement of the mortgage. The provi¬ 
sion was enacted by the Legislature for the benefit 
of the mortgagor so that the mortgagee may not 
purchase the equity of redemption in enforcement 
of a money decree which he may obtain against tie 
mortgagor, in respect of a claim arising under 
the mortgage. The intention of the Legislature 
seems to be that all claims arising under thd mort¬ 
gage should be adjudicated by the court either at 
the time of the redemption of the mortgage or 
when the mortgagee brings a suit on his mortgage. 

In this view, I must hold that the decision of the 
courts below cannot be sustained and should be-J 
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set aside and that the objection of the judgment- 
debtors would prevail. 

(16) In the result, the second appeal is allowed 
but in the circumstances of the case I direct the 
parties to bear their costs throughout. No leave. 

A/V. R. B. Appeal allowed. 
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RAJAMANNAR C. J. 

AND VENICATARAMA AYYAR J. 


Nalluri Subbaiah, Petitioner v. Nalluri Ragha- 
valu and others, Respondents. 


Writ Petri. No. 343 of 1951, D/- 28-11-1951. 


Constitution of India, Art. 226 — Writ of 
Certiorari — Matter not finally decided — 
Petitioner able to defend himself in lower 
Courts — Writ not to be issued. 


A magistrate rejected an application 
under S. 144, Cr. P. C. on the ground that 
the applicant did not show any bona fide 
right on his part and directed the police 
to tistitute proceedings under S. 107, 
Criminal P. C. against the applicant, if he 
intrnded to exercise the right claimed by 
hin. The applicant applied for a writ of 
cirtiorari quashing the direction; 

Held that the High Court was not called 
upon to exercise its jurisdiction under 
Art. 226 simply on an Executive direction 
given by the ’ Magistrate which did not 
finally decide the right of the applicant. 
Moreover, the applicant had the right to 
defend himself fully if and when the 
proceedings under S. 107, Criminal P. C. 
were instituted. (Para 2) 

' D. Munikanniah and R. D. Indrasenan, for 
Petitioner; A. Raghaviah, for Respondents. 


Order: This application is thoroughly m; 
conceived. The petitioner himself filed <m 
application before the Stationary Sub-Magis¬ 
trate, Ongole, for an order under S. 144 of the 
Code of Criminal Procedure, basing it on an 
alleged right in him to perform a certain festi-* 
val. The Magistrate considered that the peti¬ 
tioner had not shown any bona fide right on -S 
Ins part and therefore rejected his application. 
After he had disposed of that application, he 
directed a copy cf his order to be sent to the 
Circle Inspector of Police who was requested 
to institute proceedings under S. 107 of the Code 
of Criminal Procedure against the petitioner, if 
he intended to exercise the right which was 
claimed by him. 

(2) We do not understand how we can inter¬ 
fere at this stage under Art. 226 of the Consti¬ 
tution. If and when proceedings under S. 107 
of the Code of Criminal Procedure are insti¬ 
tuted against the petitioner, he will have the 
right to defend himself, and if, as the learned 
counsel for the petitioner says, he has clear 
authority for the position that S. 107 would 
not be applicable to the case, then he might be* 
successful in the proceedings. We certainly 
cannot be called upon to exercise our jurisdic¬ 
tion under Art. 226 of the Constitution simply 
on an executive direction by the Stationary 
Sub-Magistrate to the police to take a particu¬ 
lar action under S. 107, Criminal Procedure 
Code. The order of the Magistrate does not 
certainly purport to decide finally the right of, 
the petitioner. That will be a matter to be 
ultimately decided by a civil court. The appli- \ 
cation is dismissed with costs. Advocate’s fee 
is Rs. 50/- (fifty) 

A/D.R.R. Application dismissed 4 
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